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tion of the court, entered nunc pro tunc as a part of the orig-
inal judgment. And this mode of proceeding is necessary for 
the purposes of justice, in order to afford the necessary time 
to examine and decide upon the several items of costs, to 
which the successful party is lawfully entitled.

ORDER.

This cause came on to be heard on the transcript of the 
record, from the Circuit Court of the United States, for the 
District of Massachusetts, and was argued by counsel. On 
consideration whereof, it is now here ordered and adjudged, 
by this court, that this cause be, and the same is hereby, dis-
missed for the want of jurisdiction.

Pierre  Claude  Piquign ot , Plainti ff  in  error , v . The  
Pennsylvani a  Railr oad  Company .

Under the twenty-second section of the Judiciary Act of 1789, this court can-
not reverse the judgment of the court below, for error in ruling any plea 
in abatement, other than a plea to the jurisdiction of the court.1 2 2

In Pennsylvania it is not usual to make a record of the judgment in any lega 
form. But there is no necessity that the courts of the United States should
follow such careless precedents. / f

Where a suit was brought in which the plaintiff was described as a citizen o 
France, against the Pennsylvania Railroad Company, without any aver 
ment that the defendants were a corporation under the laws of Pennsy 
vania, or that the place of business of the corporation was there, or i 
its corporators, managers, or directors were citizens of Pennsylvania, 
absence of such an averment was fatal to the jurisdiction of the cour .

This  case was brought up, by writ of error, from the Cir-
cuit Court of the United States for the Western District oi
Pennsylvania. . .

The facts in the case are stated in the opinion ot the court.
It was submitted, upon printed arguments, by Mr. Kenne t

1 S. P. Leitensdorfer V. Webb, 20 
How., 176.

2 Cited . Cook v. Burnley, 11 Wall., 
668. S. P. Wilson v. City Bank, 3 
Sumn., 423; Greeley v. Smith, 3 Story, 
76. It is not enough to say that the 
corporation is a citizen of the State 
where the suit is brought; but an 
averment that the corporation was 
created by the laws of the State, and 
had its principal place of business
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there, is sufficient on demurrer. La-
fayette Ins. Co. v. French, 18 How., 
404. See also Express Co. v. Fount , 
8 Wall., 342. An averment that tne 
defendant is “a body politic
of, and doing business m a giveni S , 
is insufficient to show defendantt s<A 
zenship in the State name .
vania v. Quicksilver Co., 10 WalL, & j 
And see Insurance Co. v. Franc , 
Wall., 210.
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and Mr. Alden, for the plaintiff in error, and Mr. Snowden, for 
the defendants in error. But as the point of jurisdiction was 
not mentioned in the arguments, which were directed exclu-
sively to other points, it is not thought necessary to give them.

*Mr. Justice GRIER delivered the opinion of the 
court. L

The caption of this suit, and the declaration, describe the 
plaintiff as a citizen of France, but contain no averment as to 
the citizenship of the defendant. Nor does it state whether 
“The Pennsylvania Railroad Company” is a corporation or 
a private association, or the name of an individual. The 
declaration avers that the defendants are transporters of emi-
grants for hire, and undertook to convey the plaintiff and his 
wife from Philadelphia to Pittsburg, but did it in such a neg-
ligent and careless manner that his wife was frozen to death 
on her passage. The defendant pleaded in abatement, an-
other action pending for the same cause of action between 
the same parties, in the District Court of Alleghany county, 
ro this plea the plaintiff demurred; and the court gave “judg-
ment upon the demurrer in favor of the defendants.” Where-
upon the plaintiff brought this writ of error.

The question raised by the plea in abatement, in this case, 
is one of considerable importance, and on which there is some 
conflict of opinion and decision, but the judgment of the court 

e ow on the plea is not subject to our revision on a writ of 
error.

The twenty-second section of the Judiciary Act, which de-
nes what decrees or judgments in civil actions may be made 
J®,? J jects of appeals or writ of error, provides, “that there 

' e no reversal on such writ of error, for error in ruling 
nj p ea in abatement other than a plea to the jurisdiction of 

nf nJ16 questi°n of jurisdiction has not been made the subject 
th^fln or exception, nor is it necessary, where it is patent on 
the renn • e lecor(h The judgment of the court, so far as 
court n/ vS j0”cerne(3» does not distinctly show whether the 
the snVfS t?n .^e plea in abatement, or dismissed 
In PennOJi 7ai-lt Jurisdiction, as it might well have done. 
judffnipnt^;Iailia’ not usual niake a record of the 
party in The word “judgment” for the
the clerk frn™ *S’ hehig the usual minute made by
made but W^1C1 a formal record of judgment may be 
to represen wW is made' Tt “ as a symbol 
can never be p/ Judgment ought to be, and therefore

Vol  xvrJrne0US’ But there is no necessity that the 
’ 0 113
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courts of the United States should follow such careless prece-
dents.

On a demurrer the court will look to the first error in 
pleading, and if the declaration does not show that the court 
has jurisdiction of the parties, it may dismiss the cause on 
that ground. In this case the declaration states the plaintiff 
to be a citizen of France, but gives no character as to the 
citizenship of the defendant. The name is most probably not 
*1 nni intended to *designate  an individual; if not, the rec-

-* ord does not state that it is a corporation incorporated 
by the laws of Pennsylvania, or having its place of business 
there, or that its corporators, managers, or directors are citi-
zens of Pennsylvania, nor can the want of such averment be 
supplied by inference from the name. It is true, the act of 
Congress describes the jurisdiction of the court to be “where 
an alien is a party,” without describing the character of the 
other party; and the pleader may have been led into the error 
by looking no farther. But the constitution which is the 
superior law, defines the jurisdiction to be, “ between citizens 
of a state, and foreign states, citizens, or subjects ”; and, al-
though it has been decided, (Mason v. The Blaireau, 2 Cranch, 
264,) that the courts of the United States will entertain juris-
diction where all the parties are aliens if none of them object 
to it, yet it does not appear in this case that the defendant is 
an alien.

It follows, therefore, that whatever construction be pu 
on this record, the judgment of the court below must be 
affirmed.

ORDER.

This cause came on to be heard on the transcript of the 
record, from the Circuit Court of the United States oi e 
Western District of Pennsylvania, and was argued by coun-
sel. On consideration whereof, it is now here ordere an 
adjudged by this court, that the judgment of the sai ir 
Court, in this cause, be, and the same is hereby affirme , 
costs.
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