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AMENDMENTS TO
FEDERAL RULES OF CIVIL PROCEDURE

The following amendments to the Federal Rules of Civil Procedure
were prescribed by the Supreme Court of the United States on April 16,
2013, pursuant to 28 U.S. C. §2072, and were reported to Congress by
THE CHIEF JUSTICE on the same date. For the letter of transmittal, see
post, p. 1150. The Judicial Conference report referred to in that letter is
not reproduced herein.

Note that under 28 U. S. C. § 2074, such amendments shall take effect no
earlier than December 1 of the year in which they are transmitted to
Congress unless otherwise provided by law.

For earlier publication of the Federal Rules of Civil Procedure and
amendments thereto, see 308 U. S. 645, 308 U. S. 642, 329 U. S. 839, 335
U.S. 919, 341 U.S. 959, 368 U.S. 1009, 374 U.S. 861, 383 U.S. 1029,
389 U.S. 1121, 398 U.S. 977, 401 U.S. 1017, 419 U. S. 1133, 446 U. S.
995, 456 U.S. 1013, 461 U.S. 1095, 471 U.S. 1153, 480 U.S. 953, 485
U.S. 1043, 500 U.S. 963, 507 U. 8. 1089, 514 U.S. 1151, 517 U. S. 1279,
520 U. S. 1305, 523 U. S. 1221, 526 U. S. 1183, 529 U. S. 1155, 532 U. S. 1085,
535 U. S. 1147, 538 U. S. 1083, 544 U. S. 1173, 547 U. S. 1233, 550 U. S. 1003,
553 U. 8. 1149, 556 U. S. 1341, and 559 U. S. 1139.
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LETTER OF TRANSMITTAL

SUPREME COURT OF THE UNITED STATES
WASHINGTON, D. C.

APRIL 16, 2013

To the Senate and House of Representatives of the United
States of America in Congress Assembled:

I have the honor to submit to the Congress the amend-
ments to the Federal Rules of Civil Procedure that have
been adopted by the Supreme Court of the United States
pursuant to Section 2072 of Title 28, United States Code.

Accompanying these rules are excerpts from the report of
the Judicial Conference of the United States containing the
Committee Notes submitted to the Court for its consider-
ation pursuant to Section 331 of Title 28, United States Code.

Sincerely,

(Signed) JoHN G. ROBERTS, JR.
Chief Justice of the United States
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SUPREME COURT OF THE UNITED STATES
APRIL 16, 2013

ORDERED:

1. That the Federal Rules of Civil Procedure be, and they
hereby are, amended by including therein amendments to
Civil Rules 37 and 45.

[See infra, pp. 11563-1159.]

2. That the foregoing amendments to the Federal Rules of
Civil Procedure shall take effect on December 1, 2013, and
shall govern in all proceedings in civil cases thereafter com-
menced and, insofar as just and practicable, all proceedings
then pending.

3. That THE CHIEF JUSTICE be, and hereby is, authorized
to transmit to the Congress the foregoing amendments to
the Federal Rules of Civil Procedure in accordance with the
provisions of Section 2072 of Title 28, United States Code.
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AMENDMENTS TO THE FEDERAL RULES
OF CIVIL PROCEDURE

Rule 37. Failure to make disclosures or to cooperate in
discovery; sanctions.

(b) Failure to comply with a court order.

(1) Sanctions sought in the district where the deposi-
tion is taken.—If the court where the discovery is taken
orders a deponent to be sworn or to answer a question and
the deponent fails to obey, the failure may be treated as
contempt of court. If a deposition-related motion is trans-
ferred to the court where the action is pending, and that
court orders a deponent to be sworn or to answer a ques-
tion and the deponent fails to obey, the failure may be
treated as contempt of either the court where the discov-
ery is taken or the court where the action is pending.

(2) Sanctions sought in the district where the action is
pending.

Rule }5. Subpoena.

(@) In general.
(1) Form and contents.
(A) Requirements—in general.—Every subpoena
must:
(i) state the court from which it issued;
(ii) state the title of the action and its civil-action
number;
(iii) command each person to whom it is directed to
do the following at a specified time and place: attend
and testify; produce designated documents, electroni-

cally stored information, or tangible things in that
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1154 RULES OF CIVIL PROCEDURE

person’s possession, custody, or control; or permit the
inspection of premises; and
(iv) set out the text of Rule 45(d) and (e).

(B) Command to attend a deposition—notice of the
recording method.—A subpoena commanding attend-
ance at a deposition must state the method for recording
the testimony.

(C) Combining or separating a command to produce
or to permit inspection; specifying the form for elec-
tronically stored information.—A command to produce
documents, electronically stored information, or tangible
things or to permit the inspection of premises may be
included in a subpoena commanding attendance at a
deposition, hearing, or trial, or may be set out in a sepa-
rate subpoena. A subpoena may specify the form or
forms in which electronically stored information is to
be produced.

(D) Command to produce; included obligations.—A
command in a subpoena to produce documents, electroni-
cally stored information, or tangible things requires the
responding person to permit inspection, copying, test-
ing, or sampling of the materials.

(2) Issuing court—A subpoena must issue from the
court where the action is pending.

(3) Issued by whom.—The clerk must issue a subpoena,
signed but otherwise in blank, to a party who requests it.
That party must complete it before service. An attorney
also may issue and sign a subpoena if the attorney is
authorized to practice in the issuing court.

(4) Notice to other parties before service.—If the sub-
poena commands the production of documents, electroni-
cally stored information, or tangible things or the inspec-
tion of premises before trial, then before it is served on
the person to whom it is directed, a notice and a copy
of the subpoena must be served on each party.

(b) Service.
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(1) By whom and how, tendering fees.—Any person who
is at least 18 years old and not a party may serve a sub-
poena. Serving a subpoena requires delivering a copy to
the named person and, if the subpoena requires that per-
son’s attendance, tendering the fees for 1 day’s attendance
and the mileage allowed by law. Fees and mileage need
not be tendered when the subpoena issues on behalf of the
United States or any of its officers or agencies.

(2) Service in the United States.—A subpoena may be
served at any place within the United States.

(3) Service in a foreign country.—28 U. S. C. § 1783 gov-
erns issuing and serving a subpoena directed to a United
States national or resident who is in a foreign country.

(4) Proof of service—Proving service, when necessary,
requires filing with the issuing court a statement showing
the date and manner of service and the names of the per-
sons served. The statement must be certified by the
server.

(¢) Place of compliance.

(1) For a trial, hearing, or deposition.—A subpoena
may command a person to attend a trial, hearing, or
deposition only as follows:

(A) within 100 miles of where the person resides, is
employed, or regularly transacts business in person; or
(B) within the state where the person resides, is em-
ployed, or regularly transacts business in person, if the
person
(i) is a party or a party’s officer; or
(ii) is commanded to attend a trial and would not
incur substantial expense.

(2) For other discovery.—A subpoena may command:
(A) production of documents, electronically stored in-
formation, or tangible things at a place within 100 miles
of where the person resides, is employed, or regularly
transacts business in person; and
(B) inspection of premises at the premises to be
inspected.
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RULES OF CIVIL PROCEDURE

(d) Protecting a person subject to a subpoena;
enforcement.

(1) Avoiding undue burden or expense; sanctions.—A

party or attorney responsible for issuing and serving a
subpoena must take reasonable steps to avoid imposing
undue burden or expense on a person subject to the sub-
poena. The court for the district where compliance is re-
quired must enforce this duty and impose an appropriate
sanction—which may include lost earnings and reasonable
attorney’s fees—on a party or attorney who fails to comply.

(2) Command to produce materials or permit

mspection.

(A) Appearance not required.—A person commanded
to produce documents, electronically stored information,
or tangible things, or to permit the inspection of prem-
ises, need not appear in person at the place of production
or inspection unless also commanded to appear for a
deposition, hearing, or trial.

(B) Objections.—A person commanded to produce
documents or tangible things or to permit inspection
may serve on the party or attorney designated in the
subpoena a written objection to inspecting, copying,
testing, or sampling any or all of the materials or to
inspecting the premises—or to producing electronically
stored information in the form or forms requested. The
objection must be served before the earlier of the time
specified for compliance or 14 days after the subpoena is
served. If an objection is made, the following rules
apply:

(i) At any time, on notice to the commanded person,
the serving party may move the court for the district
where compliance is required for an order compelling
production or inspection.

(it) These acts may be required only as directed in
the order, and the order must protect a person who is
neither a party nor a party’s officer from significant
expense resulting from compliance.

(3) Quashing or modifying a subpoena.
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(A) When required.—On timely motion, the court for
the district where compliance is required must quash or
modify a subpoena that:

(i) fails to allow a reasonable time to comply;
(i1) requires a person to comply beyond the geo-

graphical limits specified in Rule 45(c);

(i11) requires disclosure of privileged or other pro-
tected matter, if no exception or waiver applies; or
(iv) subjects a person to undue burden.

(B) When permitted.—To protect a person subject to
or affected by a subpoena, the court for the district
where compliance is required may, on motion, quash or
modify the subpoena if it requires:

(1) disclosing a trade secret or other confidential re-
search, development, or commercial information; or

(i) disclosing an unretained expert’s opinion or in-
formation that does not describe specific occurrences
in dispute and results from the expert’s study that
was not requested by a party.

(C) Specifying conditions as an alternative.—In the
circumstances described in Rule 45(d)(3)(B), the court
may, instead of quashing or modifying a subpoena, order
appearance or production under specified conditions if
the serving party:

(i) shows a substantial need for the testimony or
material that cannot be otherwise met without undue
hardship; and

(i1) ensures that the subpoenaed person will be rea-
sonably compensated.

(e) Duties in responding to a subpoena.

(1) Producing documents or electronically stored infor-
mation.—These procedures apply to producing documents
or electronically stored information:

(A) Documents.—A person responding to a subpoena
to produce documents must produce them as they are
kept in the ordinary course of business or must organize
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and label them to correspond to the categories in the
demand.

(B) Form for producing electronically stored infor-
mation not specified.—If a subpoena does not specify a
form for producing electronically stored information, the
person responding must produce it in a form or forms in
which it is ordinarily maintained or in a reasonably us-
able form or forms.

(C) Electronically stored information produced in
only one form.—The person responding need not
produce the same electronically stored information in
more than one form.

(D) Inaccessible electronically stored information.—
The person responding need not provide discovery of
electronically stored information from sources that the
person identifies as not reasonably accessible because of
undue burden or cost. On motion to compel discovery
or for a protective order, the person responding must
show that the information is not reasonably accessible
because of undue burden or cost. If that showing is
made, the court may nonetheless order discovery from
such sources if the requesting party shows good cause,
considering the limitations of Rule 26(b)(2)(C). The
court may specify conditions for the discovery.

(2) Claiming privilege or protection.

(A) Information withheld.—A person withholding
subpoenaed information under a claim that it is privi-
leged or subject to protection as trial-preparation mate-
rial must:

(i) expressly make the claim; and

(i1) describe the nature of the withheld documents,
communications, or tangible things in a manner that,
without revealing information itself privileged or pro-
tected, will enable the parties to assess the claim.

(B) Information produced.—If information produced
in response to a subpoena is subject to a claim of privi-
lege or of protection as trial-preparation material, the
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person making the claim may notify any party that re-
ceived the information of the claim and the basis for it.
After being notified, a party must promptly return, se-
quester, or destroy the specified information and any
copies it has; must not use or disclose the information
until the claim is resolved; must take reasonable steps
to retrieve the information if the party disclosed it be-
fore being notified; and may promptly present the infor-
mation under seal to the court for the district where
compliance is required for a determination of the claim.
The person who produced the information must pre-
serve the information until the claim is resolved.

(f) Transferring a subpoena-related motion.—When the
court where compliance is required did not issue the sub-
poena, it may transfer a motion under this rule to the issuing
court if the person subject to the subpoena consents or if
the court finds exceptional circumstances. Then, if the at-
torney for a person subject to a subpoena is authorized to
practice in the court where the motion was made, the attor-
ney may file papers and appear on the motion as an officer
of the issuing court. To enforce its order, the issuing court
may transfer the order to the court where the motion was
made.

(9) Contempt.—The court for the district where compli-
ance is required—and also, after a motion is transferred, the
issuing court—may hold in contempt a person who, having
been served, fails without adequate excuse to obey the sub-
poena or an order related to it.
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