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After petitioners fell behind schedule in developing a stealth aircraft (A-

12) for the Navy, the contracting officer terminated their $4.8 billion
fixed-price contract for default and ordered petitioners to repay approxi-
mately $1.35 billion in progress payments for work the Government
never accepted. Petitioners filed suit in the Court of Federal Claims
(CFC), challenging the termination decision under the Contract Dis-
putes Act of 1978. They argued that Federal Circuit precedent permit-
ted their default to be excused because the Government had failed to
share its “superior knowledge” about how to design and manufacture
stealth aircraft. Uncovering the extent of such knowledge proved dif-
ficult because the design, materials, and manufacturing process for prior
stealth aircraft, operated by the Air Force, are closely guarded military
secrets. After military secrets were disclosed during discovery, the
Acting Secretary of the Air Force warned the CFC that further discov-
ery into the extent of the Government’s superior knowledge would risk
disclosing classified information. The CFC terminated such discovery
and found the superior-knowledge question nonjusticiable. The CFC
subsequently converted the termination into a less-Government-friendly
termination for convenience and awarded petitioners $1.2 billion. The
Federal Circuit reversed. On remand, the CFC sustained the default
termination and reaffirmed that petitioners’ superior-knowledge af-
firmative defense could not be litigated. The Federal Circuit again
reversed, but it found that the state-secrets privilege prevented adjudi-
cating petitioners’ superior-knowledge defense. On remand, the CFC
again found petitioners had defaulted, and the Federal Circuit affirmed.

Held: When, to protect state secrets, a court dismisses a Government con-

tractor’s prima facie valid affirmative defense to the Government’s alle-
gations of contractual breach, the proper remedy is to leave the parties
where they were on the day they filed suit. Pp. 484-492.

(@) The CFC held that, since invocation of the state-secrets privilege
obscured too many of the facts relevant to the superior-knowledge de-
fense, the issue of that defense was nonjusticiable, even though petition-

*Together with No. 09-1302, Boeing Co., Successor to McDonmnell Doug-

las Corp. v. United States, also on certiorari to the same court.
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ers had brought forward enough unprivileged evidence for a prima facie
showing. In this situation, the Court must exercise its common-law
authority to fashion contractual remedies in Government-contracting
disputes. The relevant state-secrets jurisprudence comes not from
United States v. Reynolds, 345 U. S. 1, which deals with the Govern-
ment’s evidentiary privilege against court-ordered disclosure of state
and military secrets, but from Totten v. United States, 92 U.S. 105,
and Tenet v. Doe, 544 U. S. 1, two cases dealing with alleged contracts
to spy.

Where liability depends on the validity of a plausible superior-
knowledge defense, and when full litigation of that defense “would inevi-
tably lead to the disclosure of” state secrets, Totten, supra, at 107, nei-
ther party can obtain judicial relief. It seems unrealistic to separate
the claim from the defense, allowing the former to proceed while barring
the latter. Claims and defenses together establish the justification, or
lack of justification, for judicial relief; and when public policy precludes
judicial intervention for the one it should also preclude judicial interven-
tion for the other. Suit on the contract, or for performance rendered
or funds paid under the contract, will not lie, and courts should leave
the parties to the agreement where they stood on the day they filed
suit. The Government suggests that at the time of suit, petitioners had
been held in default by the contracting officer and were liable for the
ensuing consequences. But that was merely one step in the parties’
contractual regime. The “position of the parties” at the time of suit is
not their position with regard to legal burdens and the legal conse-
quences of contract-related determinations, but their position with re-
gard to possession of funds and property. Pp. 484-489.

(b) Neither side will be entirely happy with this resolution. General
Dynamics (but not Boeing) wants to turn the termination into one for
convenience and reinstate the CFC’s $1.2 billion award, but that is not
an option under the A-12 agreement. Moreover, state secrets would
make it impossible to calculate petitioners’ damages. The Government
wants a return of the $1.35 billion it paid petitioners for work never
accepted, but the validity of that claim depends on the nonjusticiable
issue whether petitioners are in default. As in Totten, see 92 U. S., at
106, the Court’s refusal to enforce this contract captures what the ex
ante expectations of the parties were or reasonably ought to have been.
They must have assumed the risk that state secrets would prevent the
adjudication of inadequate performance claims. Moreover, this ruling’s
impact here is likely much more significant than its impact in future
cases, except to the extent that it renders the law more predictable and
hence more subject to accommodation by contracting parties. Whether
the Government had an obligation to share its superior knowledge about
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stealth technology is left for the Federal Circuit to address on remand.
Pp. 489-492.

567 F. 3d 1340, vacated and remanded.

SCALIA, J., delivered the opinion for a unanimous Court.

Carter G. Phillips argued the cause for petitioners in both
cases. On the briefs in No. 09-1298 were Paul M. Smith,
David A. Chwrchill, Elaine J. Goldenberg, and Joshua M.
Segal. On the briefs in No. 09-1302 were Charles J. Cooper,
Michael W. Kirk, David Lehn, Grant M. Dixton, and Lynda
Guild Simpson.

Acting Solicitor General Katyal argued the cause for the
United States in both cases. With him on the brief were
Assistant Attorney General West, Deputy Solicitor General
Stewart, Pratik A. Shah, Bryant G. Snee, Douglas Letter,
Sydney Foster, and Thomas N. Ledvina.t

JUSTICE SCALIA delivered the opinion of the Court.

We consider what remedy is proper when, to protect state
secrets, a court dismisses a Government contractor’s prima
facie valid affirmative defense to the Government’s allega-
tions of contractual breach.

I

In 1988, the Navy awarded petitioners a $4.8 billion
fixed-price contract to research and develop the A-12
Avenger carrier-based, stealth aircraft. The A-12 proved
unexpectedly difficult to design and manufacture, and by De-

T Briefs of amici curiae urging reversal in both cases were filed for the
Chamber of Commerce of the United States of America by Mr. Phillips,
Richard D. Klingler, Kathleen M. Mueller, and Robin S. Conrad; for the
Constitution Project by David M. Gossett and Sharon Bradford Franklin,
and for the National Defense Industrial Association by Deanne E. May-
nard and Brian R. Matsui.

Jon B. Eisenberg, Cindy A. Cohn, Kurt Opsahl, James S. Tyre, Richard
R. Wiebe, Thomas H. Nelson, and Lisa R. Jaskol filed a brief in both cases
for the Al-Haramain Islamic Foundation, Inc., et al. as amici curiae.
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cember 1990, petitioners were almost two years behind
schedule and spending $120 to $150 million each month to
develop the A-12.

Petitioners informed the Government that the cost of com-
pleting the contract would exceed the contract price by
an “‘unacceptable’” amount. McDonnell Douglas Corp. v.
United States, 567 F. 3d 1340, 1343 (CA Fed. 2009); see Mc-
Donnell Douglas Corp. v. United States, 182 F. 3d 1319, 1323
(CA Fed. 1999). They proposed restructuring the contract
as a cost-reimbursement agreement and offered to absorb a
$1.5 billion loss. The Department of Defense had lost faith
in the project, however, and Rear Admiral William Morris,
the Navy’s contracting officer for the A-12 agreement, termi-
nated the contract for default on January 7, 1991.

By that point, petitioners had spent $3.88 billion attempt-
ing to develop the A-12, and the Government had provided
$2.68 Dbillion in progress payments. A few weeks after ter-
minating the contract, the Navy sent petitioners a letter
demanding the return of approximately $1.35 billion in prog-
ress payments for work never accepted by the Government.
The parties later entered into a deferred payment agreement
covering this amount.

Petitioners filed suit in the Court of Federal Claims (CFC)
to challenge Admiral Morris’s termination decision under the
Contract Disputes Act of 1978, 92 Stat. 2388, as amended,
41 U.S. C. §609(a)(1). The Federal Circuit has recognized
a governmental obligation not to mislead contractors about,
or silently withhold, its “superior knowledge” of difficult-
to-discover information “vital” to contractual performance.
GAF Corp. v. United States, 932 F. 2d 947, 949 (1991). Peti-
tioners asserted that the Government’s failure to share its
“superior knowledge” about how to design and manufacture
stealth aircraft excused their default (and also asserted other
claims not relevant here).

Uncovering the extent of the Government’s prior experi-
ence with stealth technology proved difficult. The design,
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materials, and manufacturing process for two prior stealth
aircraft operated by the Air Force—the B-2 and the F-
117A—are some of the Government’s most closely guarded
military secrets. “‘[NJeed-to-know’ or [special] access con-
trols beyond those normally provided for access to Con-
fidential, Secret, or Top Secret information” apply. 32 CFR
§154.3(x) (2010); see App. 384-385. The Government never-
theless granted 10 members of petitioners’ litigation team
“access to the Secret/Special Access level of the B-2 and F-
117A programs.” Id., at 385. Four of those ten individuals
received access to even the most sensitive aspects of the pro-
grams. See ibid.

That neither satisfied petitioners’ thirst for discovery nor
prevented the unauthorized disclosure of military secrets.
In March 1993, Acting Secretary of the Air Force Michael
Donley asserted the state-secrets privilege to bar discov-
ery into certain aspects of stealth technology beyond peti-
tioners’ ‘“need-to-know” authorizations. At a deposition
that month, a former Navy official’s responses to questions
by petitioners and the Government revealed military secrets
neither side’s litigation team was authorized to know. Cop-
ies of the unclassified deposition were widely distributed and
quoted in unsealed court filings until Government security
officials discovered the breach a month later. A July 1993
deposition caused further unauthorized disclosures of mili-
tary secrets.

These disclosures led Acting Secretary of the Air Force
Merrill McPeak to file a declaration with the CFC. He
warned that further discovery into the extent of the Govern-
ment’s superior knowledge “would present a continuing
threat of disclosure of . . . military and state secrets” sur-
rounding the “weight, profile or signature, and materials
involved in the design and construction of ‘stealt[h]’ . . .
aircraft and weapons systems.” Id., at 633, 635. Even
relatively straightforward and innocuous questions, in his
opinion, “would pose unacceptable risks of disclosure of clas-
sified, special access information,” id., at 636, including the
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potential disclosure of covert Government programs, id.,
at 637.

The CFC took Secretary McPeak’s concerns seriously and
terminated discovery relating to superior knowledge. It
later decided that the extent of the Government’s superior
knowledge was a nonjusticiable question. Both sides had
enough evidence to “present a persuasive case” on the
superior-knowledge issue, but the CFC worried that, “wit[h]
numerous layers of potentially dispositive facts” hidden
by the privilege, its superior-knowledge rulings “would be
a sham,” McDonnell Douglas Corp. v. United States, 37
Fed. Cl. 270, 280, 284285 (1996), and one that would threaten
national security, see id., at 281-282.

In 1996, for reasons not relevant here, the CFC converted
the termination into a less-Government-friendly termination
for convenience and awarded petitioners $1.2 billion. Mec-
Domnnell Douglas Corp. v. United States, 35 Fed. Cl. 358.
The Federal Circuit reversed, 182 F. 3d, at 1332, and left
it for the CFC to reconsider on remand whether the need
to protect military secrets precluded discovery into the
superior-knowledge issue, id., at 1329-1330.

After a 6-week trial, the CFC sustained the default termi-
nation, McDonnell Douglas Corp. v. United States, 50 Fed.
CL 311, 326 (2001), and reaffirmed that the parties could not
safely litigate whether the Government’s superior knowledge
excused petitioners’ default, id., at 325. The Court of Ap-
peals reversed the default termination, but agreed that the
state-secrets privilege prevented adjudicating whether the
Government’s superior knowledge excused the default. See
McDonmnell Douglas Corp. v. United States, 323 F. 3d 1006,
1024 (CA Fed. 2003). It rejected petitioners’ assertion
that the Government could not pursue a claim against a
party and then use the state-secrets privilege to completely
pre-empt defenses to that claim; the Court of Appeals
believed United States v. Reynolds, 345 U.S. 1, 12 (1953),
had already “rejected” this “very argument.” 323 F. 3d, at
1023. Litigants cannot complain, the Court of Appeals held,
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when the state-secrets privilege trumps a defense “in [a]
purely civil matter, suing the sovereign on the limited terms
to which it has consented.” Ibid.

On remand, the CFC again found petitioners had de-
faulted. McDonnell Douglas Corp. v. United States, 76 Fed.
CL 385, 430 (2007). The Court of Appeals affirmed, see 567
F. 3d, at 1356, and we granted certiorari to review its state-
secrets holding, 561 U. S. 1057 (2010).

II

Many of the Government’s efforts to protect our national
security are well known. It publicly acknowledges the size
of our military, the location of our military bases, and the
names of our ambassadors to Moscow and Beijing. But pro-
tecting our national security sometimes requires keeping
information about our military, intelligence, and diplomatic
efforts secret. See Haig v. Agee, 453 U. S. 280, 307 (1981);
Martin v. Mott, 12 Wheat. 19, 30-31 (1827). We have recog-
nized the sometimes-compelling necessity of governmental
secrecy by acknowledging a Government privilege against
court-ordered disclosure of state and military secrets.

In Reynolds, three civilian contractors died during a test
flight of a B-29 bomber. Their widows filed wrongful-death
suits against the Government and sought discovery of the
Air Force’s accident-investigation report. Federal discov-
ery rules, then as now, did not require production of docu-
ments protected by an evidentiary privilege. See 345 U. S.,
at 6; Fed. Rule Civ. Proc. 26(b)(1). We held that documents
that would disclose state secrets enjoyed such a privilege;
the state-secrets privilege, we said, had a “well established”
pedigree “in the law of evidence.” 345 U.S., at 6-7.

The penultimate paragraph of Reynolds rejected the wid-
ows’ assertion that if the Government invoked the state-
secrets privilege it had to abandon the claim to which the
thereby privileged evidence was relevant. That was, the
widows observed, the price paid in criminal cases. If the
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Government refuses to provide state-secret information that
the accused reasonably asserts is necessary to his defense,
the prosecution must be dismissed. See 1id., at 12; Jencks v.
United States, 353 U.S. 657, 672 (1957). The penultimate
paragraph of Reynolds said that this was a false analogy.
A like abandonment of the Government’s claim is not the
consequence “in a civil forum where the Government is not
the moving party, but is a defendant only on terms to which
it has consented.” 345 U.S., at 12. Both petitioners and
the Court of Appeals rely upon this statement to support
their differing positions.

We think that Reynolds has less to do with these cases
than the parties believe—and its dictum (of course), less still.
Reynolds was about the admission of evidence. It decided
a purely evidentiary dispute by applying evidentiary rules:
The privileged information is excluded, and the trial goes on
without it. That was to the detriment, of course, of the wid-
ows, whom the evidence would have favored. But the Court
did not order judgment in favor of the Government. Here,
by contrast, the CFC decreed the substantive result that
since invocation of the state-secrets privilege obscured too
many of the facts relevant to the superior-knowledge de-
fense, the issue of that defense was nonjusticiable, and the
defense thus not available. See 37 Fed. Cl., at 284-285.
And that was so even though petitioners had brought for-
ward enough unprivileged evidence to “make a prima facie
showing.” Id., at 280.

While we disagree, for reasons set forth below, with the
CFC(C’s disposition of the remainder of the case, its perception
that in the present context the state-secrets issue raises
something quite different from a mere evidentiary point
seems to us sound. What we are called upon to exercise is
not our power to determine the procedural rules of evidence,
but our common-law authority to fashion contractual reme-
dies in Government-contracting disputes. See Priebe &
Sons, Inc. v. United States, 332 U. S. 407, 411 (1947). And
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our state-secrets jurisprudence bearing upon that authority
is not Reynolds, but two cases dealing with alleged con-
tracts to spy.

In Totten v. United States, 92 U. S. 105 (1876), the adminis-
trator of a self-styled Civil War spy’s estate brought a
breach-of-contract suit against the United States. He al-
leged that his testator had entered into a contract with Pres-
ident Lincoln to spy on the Confederacy in exchange for $200
a month. After the war ended, the United States reim-
bursed expenses but did not pay the monthly salary. We
recognized that the estate had a potentially valid breach-of-
contract claim but dismissed the suit. The contract was for
“a secret service,” and litigating the details of that service
would risk exposing secret operations and other clandestine
operatives “to the serious detriment of the public.” Id., at
106-107. “[Plublic policy,” we held, “forbids the mainte-
nance of any suit . . . the trial of which would inevitably lead
to the disclosure of matters which the law itself regards as
confidential, and respecting which it will not allow the confi-
dence to be violated.” Id., at 107.

Six years ago, we reaffirmed that “public policy forb[ids]”
suits “based on covert espionage agreements.” Tenet v.
Doe, 544 U. S. 1, 3 (2005). Such suits threaten to undermine
ongoing intelligence-gathering and covert operations—two
vital aspects of national security—through inadvertent expo-
sure of espionage relationships. Id., at 11. Rather than
tempt fate, we leave the parties to an espionage agreement
where we found them the day they filed suit.

We think a similar situation obtains here, and that the
same consequence should follow. Where liability depends
upon the validity of a plausible superior-knowledge defense,
and when full litigation of that defense “would inevitably
lead to the disclosure of” state secrets, Totten, supra, at 107,
neither party can obtain judicial relief. As the CFC con-
cluded, that is the situation here. Disclosure of state secrets
occurred twice before the CFC terminated discovery. See
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37 Fed. Cl., at 277-278. Every document request or ques-
tion to a witness would risk further disclosure, since both
sides have an incentive to probe up to the boundaries of
state secrets. State secrets can also be indirectly disclosed.
Each assertion of the privilege can provide another clue
about the Government’s covert programs or capabilities.
See Fitzgerald v. Penthouse International, Ltd., 776 F. 2d
1236, 1243, and n. 10 (CA4 1985). For instance, the fact that
the Government had to continue asserting the privilege after
granting petitioners access to B-2 and F-117A program
information suggests it had other, possibly covert, stealth
programs in the 1980’s and early 1990’s.

It seems to us unrealistic to separate, as the CFC did, the
claim from the defense, and to allow the former to proceed
while the latter is barred. It is claims and defenses together
that establish the justification, or lack of justification, for ju-
dicial relief; and when public policy precludes judicial inter-
vention for the one it should preclude judicial intervention
for the other as well.* If, in Totten, it had been the Govern-
ment seeking return of funds that the estate claimed had
been received in payment for espionage activities, it would
have been the height of injustice to deny the defense because
of the Government’s invocation of state-secret protection,
but to maintain jurisdiction over the Government’s claim and
award it judgment. Judicial refusal to enforce promises con-
trary to public policy (here, the Government’s alleged prom-
ise to provide superior knowledge, which we could not deter-
mine was breached without penetrating several layers of
state secrets) is not unknown to the common law, and the
traditional course is to leave the parties where they stood
when they knocked on the courthouse door.

*Of course, this does not mean the nonjusticiability of one aspect of a
case will necessarily end the entire litigation. If, for example, the Gov-
ernment asserts two justifications for its default termination, and if state
secrets deprive the contractor of a prima facie valid defense to only one
of those claims, the court can still adjudicate the validity of the other.
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“In general, if a court will not, on grounds of public policy,
aid a promisee by enforcing the promise, it will not aid him
by granting him restitution for performance that he has ren-
dered in return for the unenforceable promise. Neither will
it aid the promisor by allowing a claim in restitution for
performance that he has rendered under the unenforceable
promise. It will simply leave both parties as it finds them,
even though this may result in one of them retaining a bene-
fit that he has received as a result of the transaction.” 2
Restatement (Second) of Contracts §197, Comment a, p. 71
(1979); see, e. g., Worlton v. Davis, 73 Idaho 217, 222-223, 249
P. 2d 810, 814 (1952).

These cases differ from the common-law cases that we
know, in that the unenforceability did not exist at the time
the contract was formed, see 2 Restatement (Second) of Con-
tracts §179, Comment d, at 18, but arose because of the
Government’s assertion of the state-secrets privilege that
rendered the promise of superior knowledge unadjudicable.
We do not see why that should affect the remedy. Suit on
the contract, or for performance rendered or funds paid
under the contract, will not lie, and the parties will be left
where they are.

The law of contracts contains another doctrine that relates
to the CFC’s concern about the reliability of its judgment
“without numerous layers of potentially dispositive facts,” 37
Fed. Cl., at 284-285. The Statute of Frauds, which has been
with us since the 17th century, reflects concerns about the
reliability of oral evidence. See Valdez Fisheries Develop-
ment Assn., Inc. v. Alyeska Pipeline Serv. Co., 45 P. 3d 657,
669 (Alaska 2002); 9 R. Lord, Williston on Contracts §21:1,
pp. 170-172 (4th ed. 1999 and 2010 Supp.). It assumes a
valid, enforceable agreement between the parties but never-
theless leaves them without a remedy absent reliable evi-
dence—a writing. See 1 id., §1:21, at 82 (4th ed. 2007 and
2010 Supp.); 9 id., § 21:5, at 192. So also here, it is preferable
to leave the parties without a remedy rather than risk the
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“potential injustice,” Valdez Fisheries, supra, at 669, of mis-
judging the superior-knowledge issue based on a distorted
evidentiary record.

The Government suggested at oral argument that where
the parties stood at the time of suit was that petitioners had
been held in default, liable for the ensuing consequences.
See Tr. of Oral Arg. 48-49; see also Brief for United States
32, n. 9, 34-35. That had been the declaration of the con-
tracting officer, pursuant to Chapter 9 (entitled “Contract
Disputes”) of Title 41 (entitled “Public Contracts”). See 41
U.S.C. §605. It was “final and conclusive . . . unless an
appeal or suit is timely commenced.” §605(b). We regard
that, however, as merely one step in the contractual regime
to which the parties had agreed. It has no more bearing
upon the question we are discussing than would a provision
in a private contract that declaration of default by one of the
parties is final unless contested in court. The “position of
the parties” in which we will leave them is not their position
with regard to legal burdens and the legal consequences of
contract-related determinations, but with regard to posses-
sion of funds and property.

II1

Neither side will be entirely happy with the resolution we
reach today. General Dynamics (but not Boeing) wants us
to convert the termination into one for convenience and rein-
state the CFC’s $1.2 billion damages award. See Brief for
Petitioner in No. 09-1298, pp. 58-61. The language of the
A-12 agreement does not give us that option. It authorizes
a court to convert a default termination into a termination
for convenience only if it “determine[s] that the Contractor
was not in default, or that the default was excusable.” 48
CFR §52.249-9(g) (2010). Our opinion does not express a
view on those issues. It holds them nonjusticiable.

Moreover, state secrets would make it impossible to calcu-
late petitioners’ damages. A termination for convenience
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ordinarily entitles a contractor to recover its incurred costs
of performance, reasonable termination expenses, and a rea-
sonable profit on the work performed (or an offset to account
for the contractor’s expected losses had the contract been
performed to completion). See §52.249-2(g). The CFC’s
$1.2 billion award to petitioners in 1996 simply reflected their
actual costs incurred minus progress payments received.
The CFC decided it could not calculate petitioners’ expected
losses (or profits) without deciding the extent to which the
Government’s alleged failure to share its superior knowledge
contributed to petitioners’ cost overruns—a nonjusticiable
question. See 37 Fed. Cl., at 285. Absent proof of the Gov-
ernment’s superior knowledge, and of how the sharing of
that would have made this a profitable contract, the $1.2 bil-
lion award might represent an undeserved windfall.

The Government, for its part, wants a return of the $1.35
billion it paid petitioners in progress payments for work
which it says it never approved. But the validity of that
claim depends upon whether petitioners are in default on
their contract. If they are not, termination for convenience
of the Government would entitle them to retain those prog-
ress payments (unless, of course, they would have incurred
a loss on the entire contract). Neither the question whether
they are in default nor the question whether performance of
the entire contract would have left them with a loss can be
judicially determined because of the valid assertion of the
state-secrets privilege.

We leave the parties where they are. As in Totten, see
92 U. S., at 106, our refusal to enforce this contract captures
what the ex ante expectations of the parties were or reason-
ably ought to have been. Both parties “must have under-
stood,” ibid., that state secrets would prevent courts from
resolving many possible disputes under the A-12 agreement.
The Government asked petitioners to develop an aircraft the
design, materials, and manufacturing process for which
would be closely guarded military secrets. See Contract
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Schedule H-1, App. 73-75; Contract Security Classified
Specification, id., at 129-135. The contract itself was a clas-
sified document at one point. See Contract Schedule H-1,
18, id., at 75. Both parties—the Government no less than
petitioners—must have assumed the risk that state secrets
would prevent the adjudication of claims of inadequate
performance.

We believe, moreover, that the impact of our ruling on
these particular cases (which we think produces rough, very
rough, equity) is probably much more significant than its
impact in future cases, except to the extent that it renders
the law more predictable and hence more subject to accom-
modation by contracting parties. They can negotiate, for
example, the timing and amount of progress payments to
account for the possibility that state secrets may ultimately
render the contract unenforceable. The Government’s con-
cern that contractors will raise frivolous superior-knowledge
defenses designed to goad the Government into asserting
the state-secrets privilege is misplaced. To begin with, the
rule we announce today applies only when the superior-
knowledge defense is supported by enough evidence to make
out a prima facie case. Moreover, Government contrac-
tors—especially cutting-edge defense contractors of the sort
likely to operate in the state-secrets field—are repeat play-
ers. Even apart from the judicial sanctions available to pun-
ish bad conduct, see Fed. Rules Civ. Proc. 11, 26(g), they
have strong incentive to behave rather than risk missing
out on the next multibillion-dollar defense contract. And
finally, while we anticipate that the rule we set forth will
ordinarily control Government-contracting disputes that be-
come nonjusticiable because of state secrets, what we pro-
mulgate today is not a statute but a common-law opinion,
which, after the fashion of the common law, is subject
to further refinement where relevant factors significantly
different from those before us here counsel a different
outcome.
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The foregoing analysis assumes that the Government gen-
erally has an obligation to share its superior knowledge, see
GAF Corp., 932 F. 2d, at 949; the parties have not challenged
that assumption. The Government argued below, however,
that it does not have that obligation with respect to “highly
classified information,” and does not have it when (as was
the case here) the agreement specifically identifies informa-
tion that must be shared. Brief for United States 52. The
Court of Appeals did not address those questions (it had no
reason to, given its disposition of petitioners’ appeals), and
we did not grant certiorari to decide them. Those issues
(and whether they can safely be litigated without endanger-
ing state secrets) therefore remain for the Court of Appeals
to address on remand.

* * *

In Reynolds, we warned that the state-secrets evidentiary
privilege “is not to be lightly invoked.” 345 U.S., at 7.
Courts should be even more hesitant to declare a Govern-
ment contract unenforceable because of state secrets. It is
the option of last resort, available in a very narrow set
of circumstances. Our decision today clarifies the conse-
quences of its use only where it precludes a valid defense in
Government-contracting disputes, and only where both sides
have enough evidence to survive summary judgment but too
many of the relevant facts remain obscured by the state-
secrets privilege to enable a reliable judgment.

We vacate the judgment of the Court of Appeals and re-
mand the cases for further proceedings consistent with this
opinion.

It is so ordered.
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