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dollar and twenty-five cents per acre, another portion of the 
land mentioned in the contracts, in consequence of its subse-
quent cession by the United States to the territory of Wis-
consin. Whether that cession, and the enhanced price at 
which it was held, absolved him from the obligation of per-
forming any part of the contract, depended altogether upon 
its construction. The rights of the parties did not depend 
on the act of Congress making the cession, but upon the con-
tract into which they had entered. And the construction of 
that agreement, and the rights and obligations of the parties 
under it, were questions exclusively for the State court; and 
over its decree in this respect this court has no control.

The writ of error must be dismissed for want of juris-
diction.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Supreme Court of the State of Wisconsin, 
and was argued by counsel. On consideration whereof, it is 
now here ordered and adjudged by this court, that this cause 
be, and the same is hereby, dismissed for the want of juris-
diction.

Faris e Carter , Plainti ff  in  Error , v . Archibald  T. 
Bennett .

A perron was sued in the Territorial court of Florida.
After the admission of Florida as a State, the case was transferred to a State 

court.
The defendant appeared, and pleaded the general issue.
Ihe verdict was given against him.
He then moved in arrest of judgment, upon the ground that the case ought 

to have been transferred to the District Court of the United States, instead 
of a State court.

The motion was overruled, and judgment entered up against him.
Upon an appeal to the Supreme Court of Florida, this judgment was affirmed.
This court has no jurisdiction under the 25th section of the judiciary act, to 

review that decision.
What the State court decided, was the motion in arrest of judgment, where 

the record only is examined, and no new evidence admitted. There was 
nothing in the pleadings to show that the defendant was a citizen of Geor- 
£ia> and n0 defect of jurisdiction was apparent.

ihe defendant might have pleaded in abatement, that he was a citizen of Geor-
gia, but not having done so, it was too late to introduce the matter upon a 
motion in arrest of judgment.
s it does notappear, therefore, that the Supreme Court of the State r*orr  

must have decided adversely to the party now claiming the interposi- L ° 
ion of this court, and decided so upon the construction of an act of Con-

gress, the writ of error must be dismissed for want of jurisdiction.1

1 See Commercial Bank v. Buckingham, 5 How.. 317, n.
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Thi s case was brought up from the Supreme Court of the 
State of Florida, by a writ of error issued under the 25th 
section of the judiciary act.

The case is set forth in the opinion of the court.

Mr. Davis made a motion to dismiss it, for want of juris-
diction, which motion was resisted by Mr. Johnson.

Mr. Chief Justice TANEY delivered the opinion of the 
court.

This case comes before us upon a writ of error directed to 
the Supreme Court of the State of Florida; and a motion 
has been made to dismiss it for want of jurisdiction.

The suit was brought by Bennett, the defendant in error, 
against Carter, the plaintiff in error, in December, 1842, while 
Florida was yet a territory, and was continued from term to 
term, until she was admitted into the Union as a State. The 
action was trover for certain property. The declaration was 
in the usual form, and the defendant pleaded the general is-
sue of not guilty. After Florida became a State, and the 
territorial court, in which the suit was pending, ceased to 
exist, the papers were transmitted by the clerk to the Circuit 
Court of the State for the same county.

The plaintiff and the defendant both appeared in the Cir-
cuit Court, and the case was continued until December, 1848, 
when the parties proceeded to trial—and the jury found 
for the defendant in error, and assessed his damages at 
$19,999.66.

Several exceptions were taken to the rulings of the court 
on the trial, which it is not necessary to mention, because 
they relate to the laws of the State, over which this court 
can exercise no jurisdiction upon this writ of error. After 
the verdict was rendered against him, the plaintiff in error 
moved for a new trial. But the motion was overruled by 
the court. He thereupon offered to prove that he was a 
citizen of Georgia at the time the suit was instituted in the 
territorial court, and had continued to be so, and still was a 
citizen of that State. And this fact being admitted by the 
opposite party, he moved in arrest of judgment, and that the 
case be dismissed from the court, with an order to the clerk 
to transfer the papers to the District Court of the United 
States for the Northern District of Florida, or hold the papers 
and proceedings subject to any order of transfer or demand 
from the said court.

*This motion was refused, and judgment entered on 
J the. verdict. Whereupon he appealed to the Supreme 
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Court of the State ; and the judgment of the Circuit Court 
being there affirmed, he has brought the case before this court 
by writ of error.

In support of this writ the plaintiff in error contends, that 
as he was a citizen of Georgia at the time the suit was 
brought in the territorial court, and also when the act of 
Congress of February 22d, 1847, was passed, the suit was, by 
operation of that law, transferred to the District Court of the 
United States for the Northern District of Florida, and that 
the Circuit Court of the State had no right to take possession 
of the papers in the case, nor any authority to try and decide 
it; and that, by moving in arrest of judgment upon this 
ground, he had claimed a right under a law of the United 
States; and that, as the decision was against the right claimed, 
he is entitled to a writ of error under the 25th section of the 
act of 1789.

Upon this motion to dismiss the writ of error, the con-
struction of the act of Congress of 1847 is not before us. In 
this stage of the case we are not called on to decide whether 
this act of Congress did or did not, proprio vigore, transfer the 
case to the District Court of the United States. The only 
question presented by the motion is, whether, upon the 
record before us, we have a right to reverse the judgment 
of the State Court. And in order to give this court juris-
diction over the judgment of the State court, it must ap-
pear by the record that the right now claimed by the 
plaintiff in error to remove the case to the District Court 
of the United States, was so drawn in question in the State 
court, that it must have been decided in the judgment it has 
given.

Now, there is nothing in the pleadings to show that Carter 
was a citizen of Georgia. It is not so stated in the declara-
tion or plea. And when the papers were transmitted to the 
State court, he appeared there and defended himself upon 
the plea of the general issue, which he had put in, in the ter-
ritorial court. This plea admitted the jurisdiction of the 
court; and the ease was tried and the verdict rendered upon 
these pleadings. And upon a motion in arrest of judgment 
the court cannot look beyond the record; and the judgment 
Cpno.t be arrested, unless there is some error in law or defect 
ot jurisdiction apparent in the proceedings. And here there 
was no error or defect of jurisdiction apparent on the record, 
even if the construction of the act of 1847, contended for by 

e plaintiff in error, is the true one. Both parties, by their 
p eadings, admitted the jurisdiction of the court; and there 
was no averment, in any part of them, that Carter was a

377



356 SUPREME COURT.

Carter v. Bennett.

citizen of Georgia. And after a verdict is rendered, the 
*3^71 judgment cannot be arrested by the introduction *of

J new evidence on a new fact. It may, in a proper case, 
lay the foundation of a motion for a new trial, but not in 
arrest of judgment.

It is evident, therefore, that the State Court, in proceeding 
to give judgment on the verdict, could not legally have de-
cided upon the validity of the plaintiff’s objection to its juris-
diction. They could not hear evidence, in that stage of the 
case, to prove that Carter was a citizen of Georgia, nor judi-
cially notice it when admitted by the opposite party. And 
we are bound to presume that they proceeded to judgment 
on this ground, and did not consider the right claimed by the 
plaintiff in error as properly before them.

In an action in a Circuit Court of the United States, where 
the jurisdiction depends upon the citizenship of the parties, 
it has always been held, that where the plaintiff avers in his 
declaration that he and the defendant are citizens of different 
States, if the defendant means to deny the fact and the juris-
diction, he must plead it in abatement; and if he omits to 
plead it in abatement, and pleads in bar to the action, he can-
not avail himself of the objection at the trial. Still less could 
he be permitted to do so upon a motion in arrest of judgment. 
And the same principles which this court sanction in such cases 
in the courts of the United States, upon questions of jurisdic-
tion depending upon personal privilege, we are bound to 
apply to the proceedings in the State court.

Undoubtedly it was in the power of the plaintiff in error, 
when he appeared to the suit in the Circuit Court of the State, 
to have pleaded to the jurisdiction, upon the ground that he 
was a citizen of Georgia. Whether such a plea could have 
been maintained or not, it is not necessary for us to say.. But 
it would have brought before the court the construction of 
the act of 1847, and it must have been judicially decided. And 
if the decision had been against the right he claimed under it, 
this court would have had jurisdiction to hear and determine 
that question. But upon the record, as it comes before us, 
it does not appear that this question was ever presented to 
the State court in a manner that would enable it judicially to 
notice or decide it. And the writ of error must therefore be 
dismissed for want of jurisdiction.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Supreme Court of the State of Florida, an 
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was argued by counsel. On consideration whereof, it is now 
here ordered and adjudged by this court, that this cause be, 
and the same is hereby, dismissed, for the want of jurisdiction.

*Robert  Forsyth , Appellant , v . John  Reynolds , 
Josi ah  E. Mc Clure , and  John  Mc Dougal l . >-

By two acts, passed in 1820 and 1823, Congress granted a lot in the village of 
Peoria, in the State of Illinois, to each settler who “ had not heretofore re-
ceived a confirmation of claim or donation of any tract of land or village 
lot from the United States.”

Lands granted to settlers in Michigan, prior to the surrender of the western 
posts by the British government, and which grants were made out to carry 
out Jay’s treaty in 1794, were not donations so as to exclude a settler in 
Peoria from the benefit of the two acts of Congress above mentioned.

This  was an appeal from the Circuit Court of the District 
of Illinois, sitting as a court of equity.

The case was this.
On the 4th day of June, 1850, John Reynolds, Josiah E. 

McClure, and John McDougall, appellees in the court, filed 
their bill in the Circuit Court of the United States, for the 
district of Illinois, against Robert Forsyth, appellant in this 
court.

The bill sets forth that the complainants claim title to a 
tract of land situated in the village of Peoria, State of Illinois, 
and particularly described in said bill, their claim of title 
commencing with a patent from the United States to one 
John L. Bogardus, on a preemption established by him at the 
land office, in Quincy, Illinois; said patent bearing date 
January 5, 1838; a copy of which, and also of all the inter-
mediate conveyances from Bogardus to said complainants, 
are filed with said bill as exhibits.

The bill also avers that said complainants have been for 
several years in possession of said land, and made valuable 
improvements thereon, amounting to over three thousand 
dollars.

The bill further sets forth that in the year 1848, Robert 
orsyth commenced an action of ejectment in the said Cir-

cuit Court of the United States against one James Kelsey and 
oshua P. Hotchkiss, then occupants of said premises, for 

le??veDf a portion of said premises, to which the said For- 
n claimed title under French claim number seven, in said 

vi lage of Peoria, which claim covered the larger portion of 
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