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Thom as  C. Rockhill , Wade  T. Smith , and  William  P. 
Rockhill , Plaint if fs , v . Robe rt  Hanna , Asa  B. 
Strong , Edward  Heize r , Aaron  Aldridge , Robert  
B. Hanna , David  Shields , Thomas  Johns on , Jere -
miah  Johnso n , and  George  Bruce .

Three judgments were entered up against a debtor on the same day.
One of the creditors issued a capias ad satisfaciendum in February, and the 

other two issued writs of fieri facias upon the same day, in the ensuing 
month of March.

Under the ca. sa. the defendant was taken and imprisoned, until discharged by 
due process of law. The plaintiff then obtained leave to issue a fi. fa., 
which was levied upon the same land previously levied upon. The marshal 
sold the property under all the writs.

The executions of the first fi. fa. creditors are entitled to be first satisfied out 
of the proceeds of sale.

Each creditor having elected a different remedy, is entitled to a precedence in 
that which he has elected.

Besides, the ca. sa. creditor, by imprisoning the debtor, postponed his lien, 
because it may happen, under certain circumstances, that the judgment is 
forever extinguished. If these do not happen, his lien is not restored as 
against creditors who have obtained a precedence during such suspension.

This  case was brought up from the Circuit Court of the 
United States for the District of Indiana, upon a certificate 
of division in opinion between the judges thereof.1

The facts in the case are succinctly stated in the opinion of 
the court, and also the. questions certified.

It was submitted, on the part of the plaintiffs, by Mr. 
Thompson, upon a printed brief by Mr. Morrison and Mr. 
Mayor, and submitted on the part of the defendants, upon a 
brief, by Mr. 0. H. Smith.

Mr. Thompson, for plaintiffs,
We shall in the outset assume, that the following princi-

ples must be carried into an examination of this case, and that 
without a recognition of which, the questions submitted can-
not be intelligently and correctly determined. It is, r*inn  
perhaps, superfluous to say, that these principles are *-  
only a reiteration of the long-established and uniform deci-
sions of this court, viz.

1st. If the State of Indiana has a statute declaring and de- 
ning judgment liens on real estate, this court will give full 

efiect to such statute.
2d. If the supreme judicial tribunal of the State has given

1 Reported below., 4 McLean, 554.
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construction to the statute, this court will follow that con-
struction.

The transcript shows that in the court below there were 
three several judgments rendered on the same day, against 
the same defendant, but in favor of different plaintiffs, one of 
which was in favor of our clients, Rockhill, Smith & Rock-
hill; that the marshal sold real estate of the execution de-
fendant, under executions issued upon all three judgments, 
offering to each set of plaintiffs a portion of the avails, accord-
ing to the amount of their respective judgments; that Rock-
hill, Smith & Rockhill, the plaintiffs, rejected such apportion-
ment, claiming the whole avails of the sale as their legal 
right, and that for refusing to pay over the whole, the plain-
tiffs instituted this suit against the marshal and his sureties 
on their bond.

We state the case thus briefly to call the special attention 
of the court to the two propositions above stated; and we in-
sist that the questions submitted naturally and necessarily 
suggest the inquiry, as a first principle to be ascertained, 
has the State of Indiana a law on the subject of judgment 
liens ?

“ Judgments in the Circuit and Supreme Courts of this 
State shall have the operation of, and shall be liens upon the 
real estate of the person or persons against whom such judg-
ments may be rendered, from the day of the rendition thereof.” 
Revised Statutes of Indiana, 1838, page 306, § 22. The re-
vised Statutes of 1843, page 454, are to the same effect.

We do not insist that the literal reading of tlie statute 
above cited determines the questions submitted, in our favor; 
neither does it determine any thing against us. As to judg-
ments of the same date, it is altogether silent. It neither in 
terms asserts the principle for which we contend, that priority 
should be accorded to the most vigilant creditor, nor the prin-
ciple assumed and acted upon by the marshal, when he un-
dertook to apportion the avails of the sale among the several 
creditors. They both rest upon the same foundation—a con-
struction of the statute.

We proceed to show that the Supreme Court of Indiana 
has given the statute a construction that, if followed by this 
court, must determine the questions submitted, in favor of the 
plaintiffs. The case of Michaels v. Boyd and others, Indiana 
Rep., 100, while it recognizes the doctrine that judgments 
*1011 rendered at *the  same time, have, under the statute,

J no priority of lien over each other, it yet decides tha 
the creditor whose execution is first issued and levied, gams 
priority, as the most vigilant creditor.
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If any thing were required to add weight to the opinion, we 
might suggest that it was pronounced by Judge Blackford, 
whose reputation as a jurist, we suppose, is not entirely un-
known to this court. It will be also noticed that the decision 
is sustained by the cases of Adrams v. Dyer, 8 Johns. (N. 
Y.), 347; Waterman v. Haskin, 11 Id., 228, and 1 How. 
(Miss.), 39.

It was argued below, that the decision of the Supreme Court 
of Indiana could not be considered a judicial construction of 
the local law of Indiana, on the subject of judgment liens. 
We suppose the argument will be pressed in this court. We 
cannot, however, believe it will find any favor here. The 
very second paragraph in Judge Blackford’s opinion, cites the 
statute, by book and page, and his whole reasoning is in di-
rect reference to the statute. The statute is the basis, the 
substratum of the decision.

We trust we shall not be considered guilty of the slightest 
disrespect, or as transgressing any rule of propriety, by allud-
ing to the circumstance that at one important conjuncture 
of this case, his Honor Judge McLean allowed his judgment 
to be controlled by the same authorities cited by Judge Black-
ford in his opinion, which, by the by, was previous to the de-
cision in Indiana. Judge McLean then ruled, that by our 
superior vigilance in taking out execution, levying, and sell-
ing, we had gained such a priority as entitled us to the whole 
of the proceeds of the sale. Afterwards, however, and after 
the second sale, (the first having been set aside by the court 
on the application of the attorneys for the other execution 
plaintiffs,) the learned judge, on the authority of the opinion 
of Chief Justice Marshall, in Hankin Schatzell v. Scott, 
12 Wheat., 177, had his former opinion shaken.

We therefore propose to show that the case in 12 Wheat, 
is not applicable to the case before the court.

Firstly. The judgments in that case were of different dates, 
and the court below had determined a priority in favor of the 
younger judgment, to the exclusion of the older one. The 
District Court of Missouri had decided that a sale by a sher- 
iff, under a second judgment, but first execution, divested the 
len of a first judgment. The decision was properly reversed; 
11 1 j  learned and able judge, in his opinion, never once 

a luded to the case of judgments of the same date. That was 
a question not before the court. The question was one be- 

W*ur  Pri°r and subsequent judgment liens.
•ri + iire ax\are that the argument of the judge is 

sai to be against us, but we cannot perceive it to be *-  
so. Ihe opinion suggests an analogy between a statutory lien 
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and a mortgage lien, as regards their similar binding effect. 
This we admit. The lien created by a prior judgment, in 
reference to a subsequent one, is very similar to that of a 
prior mortgage, duly recorded, in reference to a subsequent 
mortgage ; and we feel that we can admit, without endanger-
ing our position, that in both the case of a judgment and a 
mortgage, the prior lien is entitled to prior satisfaction. The 
opinion, however, concedes, that even a prior lien might be 
displaced by some act of the party holding it; though it is 
said “ the single circumstance of not proceeding on it, till a 
subsequent lien has been obtained and carried into execution, 
has never been considered such an act.” Our case shows not 
only delay on the part of our adversaries, but delay for a con-
sideration.

If, however, more is sought to be made of the analogy of 
the learned judge on the subject of the two kinds of lien than 
we concede, we shall insist, not only that the case itself is not 
in point, but that there is a substantial dissimilarity between 
them. It was said, we believe, by Lord Mansfield, that there 
is nothing so apt to mislead as a simile ; and the remark will 
certainly hold true in regard to the parallel supposed to ex-
ist between a judgment lien and a mortgage lien. While a 
judgment lien is general, a mortgage lien is specific. A judg-
ment creditor acquires no distinct or independent interest in 
the estate of his debtor. A mortgagee has such an interest in 
the particular thing mortgaged. He may take possession;
he may eject the mortgagor.

It will be noticed that the opinion under review, like that 
of Judge Blackford, assumes to give construction to a local 
statute, on the subject of judgment liens. The opinion com-
mences by quoting the statute of Missouri, as Judge Black-
ford’s does that of Indiana. The Missouri statute had, how-
ever, received no judicial construction. This court had, 
therefore, full authority to construe it. The Indiana statute 
had received a construction which, right or wrortg, this court, 
according to its own admission, is bound to follow.

Secondly. We consider that in perfect consistency with 
the most exalted estimate of the ability of the eminent Judge 
who delivered the opinion in 12 Wheat., we have the right to 
suppose that, had the Supreme Court of Missouri given her 
statute the construction that the District Court did, he would 
have felt constrained to follow it, erroneous as he deemed it 
to be. This supposition we feel authorized to cherish, by the 
uniform decisions of this court on the subject of the adjudica- 

tion of the *State  courts on their local statutes, ihe
-• authorities on this subject are so numerous and so 
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clear, and must be so familiar to this court, that an array of 
them might be considered uncalled for. We hope, however, 
to be excused for referring to a few of them.

In the case of Shelby v. Guy, 11 Wheat., 367, the court 
holds the following language:—“ That the statute law of the 
States must furnish the rule of decision to this court, as far 
as they comport with the Constitution of the United States, 
in all cases arising within the respective States, is a position 
that no one doubts. Nor is it questionable, that a fixed and 
received construction of their respective statute laws in their 
own courts, makes, in fact, a part of the statute law of the 
country, however we may doubt the propriety of that con-
struction.”

“ In construing local statutes respecting real property, the 
courts are governed by the decisions of the State tribunals.” 
6 Wheat., 119.

“ Where the question upon the construction of the statute 
of the State, relative to real property, has been settled by any 
judicial decision in the State where the land lies, the Supreme 
Court, upon the uniform principle adopted by it, would recog-
nize that decision as a part of the local law.” Gardner v. 
Collins et al., 2 Pet., 58.

We only add a few quotations from the case of Green v. 
Neal, 6 Pet., 291—a case in which this court, in following a 
then recent decision of the State court, overruled its former 
construction of a local law, on the sole ground that the State 
court had changed its construction.

Mr. Smith, for defendants.
1. Did the plaintiffs obtain a preference by the issue and 

levy of the first execution ? Certainly not; that execution 
was a ca. sa., and the levy was on the body, not the lands.

2. Did the plaintiffs obtain a preference by the first sale of 
the lands, and the order of the court, to appropriate the 
proceeds to their execution to its amount ? Certainly not; 
because the sale and the order were set aside by the court, 
and stood as if they had not been made.

Did the plaintiffs obtain a preference, by the order of 
the court, for the issue of the vend. ex. on which the lands 
were sold? Certainly not. As the clerk had full power to 
issue all the writs, without any order of the court, as is the 
unitorm practice, and all the writs were issued by the clerk 
on the same day, placed in the hands of the marshal at the 
same time, and the property advertised and sold under all 

^ie marshal the same time. r-*-.  Q <
• Did the plaintiffs obtain a preference, by the *-  
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delay of the other judgment plaintiffs, to issue their writs 
of vend. ex. on their levy ? Clearly not. See 4 McLean, 
554; Rankins v. Scott, 12 Wheat., 177.

5. The original general liens being equal, did the issuing 
and service of the ca. sa., and imprisonment of Allen by the 
plaintiffs, suspend or displace the lien of their judgment, so 
as to give the other judgments a priority of lien on his real 
estate ? We contend that they did, and rely upon the follow-
ing authorities : Tayloe v. Thompson, 5 Pet., 358 ; Bigalow v. 
Cooper, 1 Cow. (N. Y.), 56 ; Ranson v. Keys, 9 Id., 128; 
Sunderland v. Loder, 5 Wend. (N. Y.), 58.

6. Did the issue of the writs of fieri facias by the other 
plaintiffs on their judgments, and their levy on the lands in 
controversy, pending the imprisonment of the defendant in 
execution on the ca. sa., give to the judgments, executions, 
and levy a special lien on the lands levied upon, and a pref-
erence for the whole proceeds, to the amount of their judg-
ments ? So we contend, and rely upon the following authori-
ties to sustain the position : Adrams v. Dyer, 8 Johns. (N. Y.), 
347; Waterman v. Haskins, 11 Id., 228; Burney v. Boyett, 1 
How. (Miss.), 39; Michaels v. Boyd and others, 1 Ind., 
100.

Mr. Justice GRIER delivered the opinion of the court.
This case comes before us on a certificate of division of 

opinion between the Judges of the Circuit Court of the 
United States for the District of Indiana. It is an action on 
the official bond of the marshal, and the questions certified 
arise on the following facts: Rockhill & Co., the plaintiffs in 
this issue, and Price & Co., and Siter & Co. had each entered 
up judgments on the same day (19th November, 1838) against
John Allen.

On the 5th of March, 1839, Price and Siter issued fi.fus. 
which were levied on the lands of Allen. On the 7th of 
February, 1839, plaintiffs issued a ca. sa., on which the de-
fendant, Allen, was arrested and imprisoned till the passage 
of the act of General Assembly of Indiana, of 13th of Janu-
ary, 1842, to abolish imprisonment for debt; by virtue 
whereof he was released, on the ground that this act had been 
adopted by act of Congress. The plaintiff afterwards, in 
March, 1844, on affidavit and proof of the defendant s dis-
charge by force of the insolvent law, had leave of the court 
to issue a fi. fa. which was levied on the same land previously 
seized in March, 1839, on the executions issued on the other 
judgments; and the marshal was proceeding to sell, when 
writs of vend. exp. on these judgments were put in his han s.
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A sale was made, *but  afterwards set aside by the 
court. In May, 1844, writs of vend. exp. on all three •- 
of the judgments were put into the hands of the marshal—on 
these, the property of Allen was sold, the money raised being 
insufficient to pay all the judgments. Plaintiff (Rockhill) 
claimed that the money should be applied first to the satis-
faction of his judgment; Price and Siter claimed that it 
should be applied to satisfy their judgments first. Where-
upon the court certified a division of opinion on the following 
questions:

“ 1st. Whether or not the plaintiffs in this suit are entitled 
to more than their distributive share of the proceeds of the 
sale.

2d. Whether they are not entitled to the whole proceeds, 
to the extent of what is justly due on their judgment.

3d. Or whether the executions first levied are not entitled 
to the whole proceeds of the sale.

4th. Or whether there can be any preference recognized by 
reason of superior diligence, the judgments being of equal 
dates and not impeached.”

In the State of Indiana, judgments are liens upon “the 
real estate of the persons against whom such judgments may 
be rendered, from the day of the rendition thereof.” As the 
statute provides for no fractions of a day, it follows that all 
judgments entered on the same day have equal rights, and 
one cannot claim priority over the other. In England, when 
several judgments are entered to the same term, (and by fic-
tion of law, the term consists of but one day,) the judgment 
creditor, who first extends the land by elegit, is thereby enti-
tled to be first satisfied out of it. The case would be much 
stronger, too, in favor of the first elegit, if one of three judg-
ments had levied a fi.fa. on the goods and chattels of the de-
fendant, the second taken his body on a ca. sa., and the third 

on his land. For each one, having elected a 
umerent remedy, would be entitled to a precedence in that 
which he has elected. This principle of the common law has 
been adopted by the courts of New York, as is seen in the 
cases of Adams v. Dyer, 8 Johns. (N. Y.), 350, and Waterman 

. dlaslcins, 11 Id., 228; and also by the Supreme Court of 
ncliana, in Marshal v. Boyd and others, where it is said, the 

mere delivery of an execution, as in case of personal prop-
er y, will not give apriority, but the execution first begun to 

e executed, shall be entitled to priority.
® application of these principles to the present case 

ou give the preference to the judgments of Siter and Price, 
ic i were levied on the land five years before the plain  tiff’s 
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levy on the same. An execution levied on land is begun to 
be executed, and is an election of the remedy by sale of it; 

and *̂ ie mere delay of the sale, if not fraudulent, in- 
-* jures no one and cannot postpone the rights of the 

creditor who has first seized the land and taken it into the 
custody of the law for the purpose of obtaining satisfaction 
of his judgment. If he has obtained a priority over those 
whose liens are of equal date, by levying his execution, he is 
not bound to commence a new race of diligence with those 
whose rights are postponed to his own. There may be a dif-
ferent rule as to a levy on personal property, where it is suf-
fered to remain in the hands of the debtor. But liens on 
real estate are matters of record and notice to all the world, 
and have no other limit to their duration than that assigned 
by the law.

But we do not think it necessary to rest the decision of 
this case, merely on the question of diligence, or to decide 
whether this doctrine has been finally established as the law 
of Indiana. The plaintiff’s lien does not, by the statement of 
this case, stand on an equality as to date with that of the 
other judgments. By electing to take the body of his debtor 
in execution he has postponed his lien, because the arrest 
operated in law as an extinguishment of his judgment. It is 
true, if the debtor should die in prison, or be discharged by 
act of the law without consent of the creditor, he may have 
an action on the judgment, or leave to have other executions 
against the property of his creditor. The legal satisfaction 
of the judgment, which for the time destroys its lien and post-
pones his rights to those whose liens continue, is not a satis-
faction of the debt, but, as between the parties to the judg-
ment, it operates as a satisfaction thereof. The arrest waives 
and extinguishes all other remedies on the goods or lands of 
the debtor while the imprisonment continues, and if the 
debtor be discharged by the consent of the creditor, the judg-
ment is forever extinguished, and the plaintiff remitted to 
such contracts or securities as he has taken as the price of 
the discharge. But if the plaintiff be remitted to other reme-
dies by a discharge of his debtor by act of law, or by an es-
cape, it will not operate to restore his lien on the debtor s 
property, which he has elected to waive or abandon as against 
creditors who have obtained a precedence during such sus-
pension. The case of Snead v. McCoul, 12 How., 407, in this 
court, fully establishes this doctrine. It is to be found in 
the common law as early as the Year Books, and is admitted 
to be the law in almost every State in the Union. See Year 
Book, 33 Henry VI., p. 48; Foster v. Jackson, Hob., oZ, 
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Barnaby'’s case, 1 Str., 653; Vigers v. Aldrich, 4 Burr., 2483; 
Jaques v. Withy, 1 T. R., 557 ; Taylor v. Waters, 5 Mau. & 
Sei., 103; Ex parte Knowell, 13 Ves., 193, &c., &c., &c. 
And in New York, Cooper v. Bigelow, 1 Cow. (N. Y.) ; Ran-
som v.Keys, 9 *Cow.  (N. Y.), 128; 5 Wend. (N.Y.), 58. piny 
In Pennsylvania, Sharp v. Speckenyle, 3 Serg. & R. L ’ 
(Pa.). In Massachusetts, Little v. The Bank, 14 Mass., 443.

The insolvent law of Indiana which discharges the person 
of the debtor from imprisonment upon his assigning all his 
property for the benefit of his creditors, provides that his after 
acquired property shall be liable to seizure, and also that liens 
previously acquired shall not be affected by such assignment 
and discharge; but it does not affect to change the relative 
priority of lien creditors, as it existed at the time of the dis-
charge, or to take away from any lien creditor his prior right 
of satisfaction, which had been vested in him previous to such 
discharge. Neither the letter nor spirit of the act will per-
mit a construction which by a retrospective operation would 
divest rights vested before its passage.

We are of opinion, therefore, that the several questions 
certified from the court below, should be answered as fol-
lows :—

1st. That plaintiffs in this suit are not entitled to more 
than their distributive share of the proceeds of the sale.

2d. That they are consequently not entitled to the whole 
proceeds to the extent of what is due on their judgment.

3d. The executions of Siter & Co. and of Price & Co. are 
entitled to be first satisfied from the proceeds of the sale. 
..th. the decision of the preceding questions being a 
disposition of the whole case, it is unnecessary to give any 
answer to the fourth question.

ORDER.
This cause came on to be heard on the transcript of the 

record from the Circuit Court of the United States for the 
District of Indiana, and on the points or questions on which 
he judges of the said Circuit Court were opposed in opinion 

and which were certified to this court for its opinion, agreea- 
y to the act of Congress in such case made and provided, 

an was argued by counsel. On consideration whereof, it is 
the opinion of this court.
th ’ ^e P^hRiffs in this suit are not entitled to more 

n7^lr distributive share of the proceeds of the sale.
’ they are consequently not entitled to the whole 

h Vn,e S extent of what is claimed on their judgment.
vol . xv.—14 209
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3. The executions of Siter & Co. and of Price & Co. are 
entitled to be first satisfied from the proceeds of the sale.

4. That the decision of the preceding questions being a 
disposition of the whole case, it is unnecessary to give any 
answer to the fourth question, which is an abstract proposition 
*1qqi  not necessary to be decided by this court. Where- 
iy°J upon it is now hereby ordered and adjudged by this 

court, that it be so certified to the said Circuit Court.

*

Cornelius  Kanou se , Plaint iff  in  Error , v . John  M. 
Martin .

Where a citizen of New Jersey was sued in a State court in New York, and 
filed his petition to remove the case into the Circuit Court of the United 
States, offering a bond with surety, the amount claimed in the declaration 
being one thousand dollars, it became the duty of the State court to accept 
the surety, and proceed no further in the case.

Consequently, it was erroneous to allow the plaintiff to amend the record and 
reduce his claim to four hundred and ninety-nine dollars.1

The case having gone on to judgment, and been carried by writ of error to the 
Superior Court, without the petition for removal into the Circuit Court of 
the United States, it was the duty of the Superior Court to go behind the 
technical record, and inquire whether or not the judgment of the court 
below was erroneous.

The defendant was not bound to plead to the jurisdiction of the court below; 
such a step would have been inconsistent with his right that all proceedings 
should cease when his petition for removal was filed.

The Superior Court being the highest court to which the case could be earned, 
a writ of error lies to examine its judgment, under the 25th section of the 
Judiciary Act.2

This  case was brought up from the Superior Court of the 
city of New York, by a writ of error issued under the 25th 
section of the Judiciary Act.3

1 Distin guishe d . Thompson v. But-
ler, 5 Otto, 696. Cit ed . Railroad Co. 
v. Mississippi, 12 Otto, 136; s. c., 1 
Morr. Ir, 50; Railroad Co. v. Koontz, 
14 Otto, 14. S. P. Wright v. Wells, 
Pet. C. C., 220; Stewart v. Mordecai, 
40 Ga., 1. The value in dispute may 
appear by the ad damnum in the writ 
or by the declaration; and if there 
be doubt as to the amount involved, 
the State court may inquire into it, 
and in case it is found to be less than 
$500, may refuse to grant a removal. 
Ladd v. Taylor, 3 Woodb. & M, 325; 
Muns v. Dupont, 2 Wash. C. C., 463.

210

2 See also the following cases, which 
cite the principal case : Jones v. Fore- 
man, 66 Ga., 381; T. H. 8p I. R-R- 
Co. v. Abend, 9 Bradw. (Ill.), 308; 
West. Union Tel. Co. v. Horack,Id., 
311; Kerrison v. Kerrison, 60 How. 
(N. Y.) Pr, 51; Geiger v. Union Mut. 
Life Ins. Co., 1 N. Y. City Ct. Rep, 
237; Henen v. B. 8p 0. R. R- Fo.,U 
W. Va, 1, 4; White v. Holt, 20 Id, 
807; Johnson sr. Brewers Fire Ins. Co., 
51 Wis, 582.

3 Reported below, 1 Blatchf., 149.
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