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If we regard this money as a deposit in the hands of Archer, 
to be applied to a specific object, or to abide the action of the 
government against him, in either case the statute would af-
ford a bar. The assumpsit in the one would be to pay the 
money in a reasonable time, and a cause of action would ac-
crue upon a neglect of this duty. Foley v. Hill, 1 Phill., 399; 
Brookbank v. Smith, 2 Younge & Col., 58; 13 Barb., 632; 11 
Ala., 679; 4 Sandf. (N. Y.), 590.

In the other case, the liability of Archer was determined 
at *his  death, and the right of the United States then 

J extinguished. The facts were all known at that time, 
and the executor of Archer appreciated accurately the legal 
value of the facts, for the bill avers and the answer admits that 
he uniformly repelled the claim of the United States, and 
denied its validity. It is clear, therefore, if Bispham had 
placed this money to abide the issue of these obligations, the 
right to reclaim it arose at the death of Archer. Calvin n . 
Buckle, 8 Mus. & W., 680; Maury v. Mason, 8 Port. (Ala.), 
211.

Our views upon this statute correspond with those ex-
pressed by the Supreme Court of Pennsylvania. Hamilton v. 
Hamilton, 18 Pa. St., 20; Porter v. School Directors, Id., 144.

Upon the whole case, we conclude there is no error in the 
record, and that the decree should be affirmed.

ORDER.
This cause came on to be heard on the transcript of the 

record from the Circuit Court of the United States for the 
Eastern District of Pennsylvania, and was argued by counsel. 
On consideration whereof, it is now here ordered, adjudged, and 
decreed by this court, that the decree of the said Circuit 
Court in this cause be, and the same is hereby, affirmed 
with costs.

William  C. Bevins  and  Oliver  P. Earle , survivi ng  
Partners  of  the  firm  of  Bevins , Earle  & Co., As -
signee s , &C., WHO SUE FOR THE USE OF OLIVER P- 
Earle , Plainti ff s in  Error , v . William  B. A. Ram -
sey , Robert  Craighead , James  P. N. Craighe ad , 
Thomas  W. Humes , and  James  Mc Millan , Adminis -
trator  of  Andrew  Mc Millan , deceased .

Where a clerk of a court was sued upon his official bond, and the breach alleged 
was, that he had surrendered certain goods without taking a bond with goo 
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and sufficient securities, and the plea was, that the bond which had been 
taken was assigned to the plaintiffs, who had brought suit, and received 
large sums of money in discharge of the bond,—this plea was sufficient, 
and a demurrer to it was properly overruled.

This  case was brought up, by writ of error, from the Cir-
cuit Court of the United States for the District of East Ten-
nessee.

Ramsey was clerk of the Chancery Court, held at Knox-
ville, Tennessee. Bevins and Earle were citizens, the former 
of Arkansas, and the latter of South Carolina.

*The action was one of debt, upon the official bond r-*-<  ™ 
of Ramsey, and his securities.

The declaration states that Ramsey was appointed clerk 
and master of the Chancery Court, in the declaration men-
tioned; and, on the 11th April, 1836, delivered to Newton 
Cannon, Governor of Tennessee, his bond, with the other 
defendants, his sureties, in the penalty of $10,000, conditioned 
to discharge the duties of the office of clerk and master, ac-
cording to law.

That Ramsay failed to discharge the duties of that office:
1. That upon the dissolution of an injunction, awarded on 

a bill attaching certain property brought by the plaintiffs 
against Chase & Bowen, which property had been put in the 
hands of Ramsey, clerk and master, as receiver, he was or-
dered to surrender the property attached on Chase & Bowen, 
giving bond and security to abide the decree; that it was the 
duty of Ramsey, as clerk and master, to take that bond; that 
he did not take their bond with sufficient securities, but, on 
the contrary, took the bond of Chase, with Thornburg and 
others, as sureties, who were then wholly insufficient for the 
performance of the judgment and decree; that plaintiffs finally 
got a decree for $6,303.64, which is still unpaid.

2. That in the suit of Bevins, Earle, and Brown v. Chase 
$ Bowen, the property attached in, which had been placed in 
the hands of Ramsey, clerk and master of the court, as re-
ceiver, he was ordered to surrender the property attached to 
Chase & Bowen, on their giving bond and security to abide 
by and perform the decree ; and under that order it was the 
duty of Ramsey, as clerk and master, before surrendering the 
goods, to take a bond from Chase & Bowen, with sufficient 
security conditioned according to the order. But Ramsey 
did not take such bond with sufficient security, but wholly 
neglected and failed so to do, and gave up the property with-
out so doing. And plaintiffs afterwards obtained a decree 
against Chase & Bowen, for $6,303,64, which is still unpaid 
by said Chase & Bowen.
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3. That in the suit, and under the order-above described, 
it was the duty of Ramsey, as clerk and master, to take such 
bond as the order directed to be taken before surrendering 
the property; yet Ramsey did not take bond and security 
from Chase & Bowen to abide and perform the decree, but 
surrendered the property without taking bond and security; 
and a decree was afterwards rendered for $6,303.64, in favor 
of the plaintiffs.

4. That in the suit, and under the order aforesaid, it was 
the duty of Ramsey, as clerk and master, to take from Chase 
& Bowen, bond and sufficient security to abide and perform 
the decree ; yet he wholly failed and neglected to take bond 
and sufficient security, but surrendered the property held by 
*11 him as receiver,  without taking bond and security as*

J required by the order: and afterwards a decree for 
6,303.64 was in that suit rendered in favor of plaintiffs, which 
Chase & Bowen have failed to perform, and which yet re-
mains due.

By reason of the premises, the bond of Ramsey, as clerk 
and master, became forfeited, and was assigned by the suc-
cessor of the obligee, Governor of Tennessee, by his written 
assignment, on a copy of the bond, to plaintiffs, on the 22d 
July, 1847.

The defendants appeared and pleaded:
1st. That they had performed the condition of the bond.
2d. That it was no part of the right or duty of Ramsey, as 

clerk and master, to take the bond of Chase & Bowen with 
good and sufficient security or otherwise, but it was the duty 
of the receiver.

On these pleas there is an issue of fact.
3d. That the filing the bill of the plaintiffs against Chase 

& Bowen, the attachment awarded, and the appointing the 
receiver, the order requiring the bond and final decree, were 
null and void for want of jurisdiction in the court of chancery, 
the remedy being properly at law.

4th. That after the order on the declaration mentioned, and 
before the surrender of the property, Ramsey did take a bond 
conditioned as required by. the order, which bond was, 
application of Bevins, Earle & Co., by the court, ordered o 
be surrendered, and was accepted; and under it they have 
recovered $2,000.

5th. That the defendants do not owe the debt.
7th. That at the date of the bond, the obligors and obligees 

were citizens of Tennessee, and the obligors and the obhgee 
and his successors, have all continued to be citizens oi len 
nessee.
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8th. That at the time of the cause of action the plaintiffs 
and defendants were citizens of Tennessee.

To these pleas the plaintiffs demurred.
To the 6th plea: that before surrendering the property, 

Ramsey took bond conditioned as required by the order; and 
in so doing, and judging of the sufficiency of the sureties, he 
acted bond fide in the exercise of his best judgment.

The plaintiffs replied, that Ramsey did not take bond from 
Chase & Bowen with sufficient surety, as was his duty.

To this replication the defendants demurred.
The court overruled the demurrers of the plaintiffs, and 

sustained the demurrer of the defendants to the replication to 
the sixth plea and to the declaration, and gave judgment for 
the defendant on the whole record.

*In this state of things, the record was brought up «« 
to this court. «- 18

It was argued by Mr. Davis, for the plaintiffs in error, and 
Mr. Lee, for the defendants, with whom was Mr. Cullom.

Mr. Davis, for the plaintiffs in error, contended that, under 
the declaration, they could recover on one of the two follow-
ing propositions:

1. That the goods attached are alleged to be in the hands 
of the defendant Ramsey, in his character of clerk and 
master, according to the legal effect of the declaration ; and 
that, therefore, it was his duty to take good bond and surety 
before surrendering the goods. Caruthers and Nicholson, St. 
Tenn., 224, 162, 155; (Acts 1797, c. 22, § 3; 1794, c. 1; 
1833, c. 47); Waters v. Carroll, 9 Yerg. (Tenn.), 102, 108, 
110; McNutt v. Livingston, 7 Sm. & M. (Miss.), 641.

2. That if the legal effect of the' declaration be to charge 
that the goods were in the hands of Ramsey as receiver, and 
not as clerk and master, then that it was his duty, as clerk 
and master, to approve the bond on which the goods were 
ordered to be surrendered by him as receiver; and that, hav-
ing approved a bad bond, in his capacity of clerk and master, 
ie is liable in that character for the consequences of such 
approval the loss following from the surrender of the goods 
y him as receiver, on the faith of the bond improperly 

approved by him as clerk and master.
Ihis may be maintained on the following grounds : 

declaration distinctly avers that, in point of fact, 
Wa® duty of Ramsey, as clerk and master, under such 

i or er as that for the surrender of the goods, on bond to 
e given, to take the bond; and this allegation has been
Vol . xv .-—13 6 193
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traversed, and an issue of fact is now pending on it; and 
under this it will be competent for the plaintiff to show such 
to have been his duty: 1st, by adducing the rules of court; 
or, 2d, showing the practice and course of the court in 
like cases. United States v. McDaniel, 7 Pet., 1; United 
States v. Fillebrown, 7 Id., 28 ; Duncan's Heirs v. United 
States, 7 Id., 435 ; United States v. Arredondo, 6 Id., 714; 
Minor v. Mechanics Bank, Alex., 1 Id., 46; Williams v. 
United States, 1 How., 290.

(J.) It is clearly a part of the duty of the master to 
approve such bonds. The bond is an official one, to be filed 
in court, not kept by the receiver. The receiver is to act 
only on such a bond as the proper officer of the court shall 
have approved. It is the duty of the receiver not to sur-
render the property till such a bond, properly approved, be 
*1831 The order does not give *the  receiver the right,

J nor throw on them the duty of approving the bond. 
He is ordered to surrender the goods when such a bond is 
given, but is silent as to the person by whom it is to be taken 
and approved. That person is, plainly, from the nature of 
his office, the clerk and master. See books above cited, and 
1 Smith, Ch. Pr., 9.

If it be supposed that the declaration contemplates only 
one of those grounds of liability; then,

3. The question, whether Ramsey be charged in his capa-
city of clerk and master, or as receiver, cannot, as is admitted 
by the brief of the defendants in error, be now the subject of 
inquiry on these demurrers; since “ this supposed error in 
pleading is brought to an issue of fact, which is still undis-
posed of.”

We are, therefore, entitled to charge Ramsey, on this de-
claration and at this stage, with the duty of taking or approv-
ing the bond as clerk and master.

4. We submit, that the bond of the clerk and master is 
assignable, under the Tennessee statutes. Caruthers and 
Nicholson, 162, 155; Acts 1794, c. 1; and 1797, c. 22, § 3.

5. That the assignment here is not a copy of the bond, but 
the bond itself; the assignment happening to be indorsed or 
written on a copy of the bond. .

6. The demurrer to the 3d plea must be sustained. The 
plea attempts to inquire collaterally into the regularity of the 
proceedings in the injunction suit. It does not raise the 
question of the jurisdiction of the tribunal; but whether t ie 
relief sought were properly to be had at law or in equi y- 
To call that a question of jurisdiction, in order to open e 
case to collateral inquiry, is to misuse legal language.
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7. The plea of nil debet is clearly had in reply to breaches 
assigned on a bond with collateral condition. Sneed v. 
Wister, 8 Wheat., 690.

10. The fourth plea contains no answer to the declaration 
in substance ; and what it does contain is badly pleaded.

The gravamen of the action is the neglect to take any 
bond, or if any were taken, the taking of insufficient surety.

This plea avers the taking of a bond which it sets forth, 
and so far it is good. But it does not aver the sureties to 
have been good or sufficient; and, therefore, it does not in 
that meet the declaration.

That the plaintiffs sued on the bond, does not show it to 
have been sufficient, but is, perhaps, the best way of proving 
its insufficiency. If it were good for part, and not all of the 
decree, the plaintiffs were entitled to have it, and get what 
they could, and perhaps bound so to do; but then they were 
at liberty to sue the officer, likewise, for his neglect in 
approving bad sureties, *or  surrendering the property $4 
without taking good sureties. It was no case of elec- *-  
tion, where the suing on the bond concluded the plaintiffs’ 
right to indemnity for its insufficiency.

11. If the replication to the sixth plea be perhaps not very 
formal, it is as good as the plea; and the plea itself is clearly 
bad on general demurrer.

The plea avers, 1st, that, taking of bond with sureties, ac-
cording to the order; and, 2d, that in taking bond, Ramsey 
acted bond fide, and in the exercise of his best judgment. 
But,

1st. To meet the declaration, the defendant was obliged to 
aver the taking of bond as a performance of one of the du-
ties provided for in the bond on which the suit was brought; 
but the bond should have been so stated or pleaded as to 
enable the court to judge of its conformity to the order 
of law. The plea does not state to whom it was payable, 
to whom it was delivered, what were its terms; its dafe, 
its. conditions, who were the sureties, nor who were parties

^°r does the plea aver that the sureties were sufficient 
a ffi • date bond; nor that they were believed to be 
suthcient by Ramsey; nor that he made them swear as to 
t suffioioocy- It merely avers that he acted bond fide, and 
0 e best of his judgment: but does not say what he did, 

, ?r.0^ wbat he judged, nor that he took any means to inform 
O.n plea, the court must take his ideas of 

cl,? an(^ hi® judgment as conclusive. Minor v. Me-
anies Bank, Alexandria, 1 Pet., 46, 49, 71, 66 ; 4 Taunt., 
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34; Wise v. Wise, 2 Lev., 152 ; Steph. Pl., 406 ; 1 Chit. Pl., 
567, 573 ; 1 Bos. & P., 638; Co. Lit., 303, b; Finley v. Bo-
chin, 3 Gill. & J. (Md.), 42, 51; Hughes v. Sellers, 5 Har. & 
J. (Md.), 432; Townsend v. Jemison, 7 How., 706, 722; 4 
Gill & J. (Md.), 395, 401; McNutt v. Livingston, 7 Sm. & 
M. (Miss.), 641; McAlister v. Scrice, 7 Yerg. (Tenn.), 277, 
278.

But the replication to the sixth plea may well be consid-
ered as a traverse of one of the two material allegations 
of the plea; for the plea alleged taking bond, without stat-
ing the parties ; and the replication denies the taking bond 
with the proper parties, as well as the taking of sufficient 
surety.

The counsel for the defendant in error contended, that 
there is no rule of pleading better settled than that a demur-
rer reaches the first error in pleading; and, if it were univer-
sal in its operation, it might be contended for successfully, 
that this declaration shows on its face that the defendant Ram-
sey acted as receiver in the chancery case set forth in the 
declaration, and as such was not liable, in his official character 
of clerk, but in his individual capacity, as commissioner ot 

the court. See 9 *Yerg.  (Tenn.), 102. There are, 
however, some exceptions to this rule ; and amongst 

others is embraced the case where a supposed error in the 
pleading is brought to an issue of fact, which is still undeter-
mined ; we are therefore precluded, perhaps, from the argu-
ment of the point just suggested in this stage of the proceed-
ings. There are two objections to the declaration, which are 
brought up by the demurrers, either of which is fatal. 1st. 
The bond of a chancery court clerk is not made assignable by 
the statutes of Tennessee ; and, 2dly. If it is, the assignmen 
must be made of the original bond, and not of a certified copy. 
It will be seen, by reference to the act of 1794, (see Nich. 
CaY, pages 155, 147,) that the bonds of the Circuit and 
County Court clerks are both made payable to the gover“° ’ 
and assignable in cases of default; but the act of » 1 
Nich. & Car., 162,) which requires a bond from the Chancery 
Court clerk, does not make it assignable, and it remains as 
common law. In confirmation of this view °f the case, tnt 
court is referred to the case of 9 Yerg. (Tenn.), 1 •> 
the suit was instituted in the name of the governor, 
tainly, there is no statute in Tennessee authorizing & 
ment of a copy of a bond, as set forth in this declaratio . 
is true that profert may, by the statutes, be made of a py» 
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as the original remains in the office, but the assignment must 
be of the original bond.

The fourth plea of the defendants was a good and sufficient 
answer to the declaration, for several reasons. The law of 
Tennessee does not impose upon clerks and masters in chan-
cery, in express terms, the duty of requiring bonds in cases of 
the dissolution of injunctions or judging of the sufficiency of 
the sureties thereto ; the obligation arises simply from the 
order or interlocutory decree delegating him to this power by 
the court. It is exactly on a footing with any other requisi-
tion made upon him by the chancellor in any cause, such as 
selling property, taking testimony, &c.; he is bound to per-
form the duty, and make report thereof, and if no exceptions 
are filed by the parties, they are absolutely concluded, unless 
in cases of fraud. It would be hard indeed, if, after two 
years from the execution of an interlocutory decree, a clerk 
could be rendered liable for its faulty performance, when, per-
haps, both the means of rectifying his error or disproving it 
would have passed away forever. The power is delegated by 
the court to its officer, and when he performs the duty and 
makes report of his action, and it is confirmed, the rights of 
the parties are fixed, and neither of them eau go behind the 
decree, unless some fraud should intervene.

If we should be mistaken in this view of the case, certainly 
the surrender of the bond to the complainants, after the ob- 
tention *of  their decree, their institution of a suit upon 
it, and obtaining judgment, execution, and part satis- *-  
faction of their debt, do constitute an election of their rem-
edy, and a confirmation of the act of the clerk, which would 
estop them from suing him for neglect of duty. This ques-
tion has been expressly decided in New York, (see 1 N. Y., p. 
433) ; and that, too, not in a case where there was a faulty 
performance of duty on the part of the clerk, but where he 
had clearly exceeded his powers, and committed an illegal 
act. It is in consonance, too, with the general rules adopted 

cour^s regard to the responsibility of other public 
officers. If a sheriff, on the execution of bailable process, 
should take the notes or property of the defendant in the 
process, and discharge him out of custody, although the dis- 
7 fl?6 *S and renders the sheriff liable for escape, yet, 
i the plaintiff accept the notes or property, he is foreclosed 
trom his remedy against the sheriff. See 2 Bos. & P., 151; 6 

ow. (N. Y.), 465; and 4 Campb., 46. The bond of the de- 
en ants, in the chancery case, was made payable to the com- 

P alnaots, and they, by their acceptance of it, and recovery 
judgment, have converted it into a security of a higher
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character, and made it their own ; thus disabling the defend-
ant Ramsey from pursuing any recourse he might have had 
on the property originally attached, or the parties to the 
bond.

It may be urged, in answer to the authorities adduced, 
that they were cases of an illegal exercise of authority by 
public officers, and that these acts must be disavowed in toto 
by the parties interested, or their acceptance would conclude 
them; but in the case now at issue, the act of the clerk was 
primd facie legal, and the only mode of testing the insuffi-
ciency of the bond was by pursuing the obligors to insol-
vency. It will be seen, by reference to the cases themselves, 
that it was admitted by the counsel, that acts of omission 
could be cured by affirmance ; and the only dispute there was, 
whether the same rule should be applied to cases of illegal 
exercise of powers, and the admission is true on principle. 
If the clerk is liable here at all, it must be on the ground 
that the bond was defective at the time of its reception; the 
complainants in the chancery suit, then, had the right of 
exception; if they did not except, and any right of action 
still remained to them, it must have been perfected on the 
obtention of their decree, and that was the period for their 
election.

The demurrer to the sixth plea was not sustainable, and 
properly overruled; the plea was a full answer to the decla-
ration, and should have been negatived. The clerk of the 
court, whether acting ministerially or judicially in the recep-
tion of the bond, was not an insurer; he was only bound to 
*1 ac^ bond fide *and  with reasonable discretion. See 7

Sm. &M. (Miss.), 641; 7 Yerg. (Tenn.), 276.

Mr. Justice CATRON delivered the opinion of the court.
The defendant, William B. A. Ramsey, and his sureties, 

were sued on an official bond given by Ramsey as clerk of 
the Chancery Court held at Knoxville, Tennessee. The 
condition of the bond declares that the clerk shall “ truly 
and honestly keep the records of said court, and discharge 
the duties of said office, according to law; ” and the declara-
tion alleges that said Ramsey did not truly and lawfully dis-
charge the duties of his office, in this, that Bevins, Earle & 
Co. filed their bill in equity in the Chancery Court at Knox-
ville against Chase & Bowen, and that certain goods of theirs 
were attached, and put into the hands of said Ramsey, as 
receiver; and that by an order of court the injunction was 
dissolved, and the receiver, Ramsey, was directed to sur-
render the goods to Chase & Bowen, “upon their entering
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into bond. with, security to abide by and perform the judg-
ment and decree of the court upon final hearing of the cause, 
if made against them;” and that by virtue of the order it 
became the duty of Ramsey, as clerk and master of said 
court, to take a bond as above prescribed. Nevertheless, he 
did not take from Chase & Bowen their bond, with sufficient 
sureties thereto, but, on the contrary, he took certain sure-
ties, (five in number,) who were wholly insufficient to per-
form the decree of the court, and on said insufficient bond 
and security surrendered the goods to Chase & Bowen; and 
that afterwards, on a final hearing, a decree was rendered 
against Chase & Bowen in favor of Bevins, Earle & Co., for 
the sum of $6,303.64, with interest thereon, which remained 
unpaid.

The second and third breaches aver that Ramsey surren-
dered the goods without taking any bond, “ with good and 
sufficient sureties,” from Chase & Bowen; and,

The fourth breach avers, that no bond whatever was 
taken from Chase & Bowen, on the delivery of the goods to 
them.

The defendant relied on several pleas in defence, only two 
of which, the fourth and sixth, it is deemed necessary to 
notice. . The fourth plea sets out the order dissolving the 
injunction, and the bond taken by Ramsey from Chase & 
Bowen, and their five sureties, and avers that, after the final 
decree was made against Chase & Bowen, the bond was, on 
the application of Bevins, Earle & Co., by order of the court, 
surrendered to them by the clerk and master, and was 
accepted by them; and under and by virtue of said bond, 
Bevins, Earle & Co. have demanded and brought suit against 
and received of the sureties in said bond large sums of 
money; to wit, two thousand dollars, part and parcel of the 
penalty and condition of said bond; and *which  were r*-too  
demanded, and received on, and in discharge of, said *-  
bond.

The sixth plea avers that the bond taken by Ramsey, as 
clerk and master, was for ten thousand dollars, and was in 
due form; and that in judging as to the sufficiency of the 
sureties, and in surrendering the property, said Ramsey acted 
ona fide, and in the exercise of his best judgment.

io this plea the plaintiffs replied, reaffirming that said 
Ramsey had not taken bond with good and sufficient se-
curity, as was his duty; and to the replication there was a 
demurrer.

^ec^ara,ti°n did not charge the clerk with bad faith, 
n the presumption of good faith being primd facie in his
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favor, from the face of the bond, taken by him, neither the 
plea or replication could be of any force, because in their 
legal effect they are the same as that of the declaration ; and 
so the court below held, and, going back to the declaration, 
declared it bad ; and secondly, overruled the demurrer to the 
defendant’s fourth plea. The plaintiffs were offered the lib-
erty to amend their declaration and pleadings, but this they 
declined doing, and final judgment was rendered against them. 
Whether it was necessary to aver in the declaration that in-
sufficient security was taken wittingly and knowingly, and 
consequently in bad faith, we do not propose to discuss, as it 
is a question more appropriately belonging to the State courts 
than to this court. But as judgment was given against the 
plaintiffs on the fourth plea, and as that judgment is conclu-
sive, if the plea is good, we will consider that plea. The 
demurrer admits that Bevins, Earle & Co. obtained the bond 
of Chase & Bowen and their sureties; that they sued the sure-
ties on it, and received of them two thousand dollars, part of 
the penalty; and which sum was received in discharge of the 
bond; whether the money was obtained by judgment or com-
promise, does not appear, nor is it material.

Chase & Bowen were principals to Ramsey, if he was in 
default for neglect of official duty ; and so were the sureties 
to the bond responsible to him should he be compelled to pay 
in their stead. The clerk was the last and most favored 
surety, and if forced to pay the debt, he was entitled to all 
the securities Bevins, Earle & Co. had, to remunerate his 
loss; and, in such event, he would have been entitled to the 
bond on Chase & Bowen, and their sureties. And in the 
next place, it is manifest, that Ramsey cannot be in a worse 
situation than if he had been a party to the bond, in common 
with the other sureties; and in such case, it must be admitted 
that he would stand discharged.

We concur with the Circuit Court that the fourth plea was 
a good defence, and order the judgment to be affirmed.

*189] *ORDER.
This cause came on to be heard on the transcript of the rec-

ord from the Circuit Court of the United States for the dis-
trict of East Tennessee, and was argued by counsel. On 
consideration whereof, it is now here ordered and adjudged 
by this court, that the judgment of the said Circuit Court in 
this cause be, and the same is hereby, affirmed with costs.
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