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The terms I have quoted from the Touchstone, imply a 
cession of the title to the paper in the act of delivery.

The third person, who thus represents the obligee, is not 
subject to the mandate of the obligor, nor amenable to his 
control.

The instructions of the District Judge would be satisfied 
by any surrender of the custody of the paper, if for the pur-
pose of having it sent to Washington city; whether it be to 
the agent or servant of the obligors, who would be subject to 
their orders, or by its inclosure in a letter, the delivery of 
which might be countermanded; in other words, by acts which 
did not amount to a surrender of the property or legal right 
to control the paper. This, in my opinion, was erroneous. 
With respect for the opinion of this court, I enter, therefore, 
my dissent to the judgment which affirms these instructions.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
Northern District of Florida, and was argued by counsel. On 
consideration whereof, it is now here ordered and adjudged 
by this court, that the judgment of the said Circuit Court, in 
this cause, be, and the same is hereby, affirmed, with interest, 
until paid, at the same rate, per annum, that similar judg-
ments bear in the courts of the State of Florida.
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In order to make a bill of exceptions valid, it must appear by the .ranscript 
not only that the instructions were given or refused at the trial, but also 
that the party who complains of them, excepted to them while the jury 
were at the bar.

The bill of exceptions need not be drawn out in form and signed before the 
juyy retire; but it must be taken in open court and must appear by the cer-
tificate of the judge who authenticates it, to have been so taken.1 
ence, when the verdict was rendered on the 13th December, and on the next 

the plaintiff came into court and filed his exception, it is not prop-
er y before this court. And no error being assigned or appearing in the 
o er proceedings, the judgment of the Circuit Court must be affirmed, with costs.

Foll owed . United States v.Breit- 
,n9iJn. How’ 254‘ Cite d . Suydam 

v. Williamson, 20 How., 438; Dredqe 
v. Forsyth, 2 Black, 568; Maus v. Frit- 
on, 20 Wall., 418; Stanton v. Embry,

3 Otto, 555. See note to Brown v. 
Clarke, 4 How., 4. S. P. United States 
v. Gibert, 2 Sumn., 22; Nicoll v. Amer. 
Ins. Co., 3 Woodb. & M., 530.
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Jfr. Justice Curtis did not sit in this cause, having been of 
counsel for the patentee.

This  case was brought up by writ of error from the Cir-
cuit Court of the United States for the District of Indiana.

It is not necessary to state either the facts or arguments of 
the case, inasmuch as it went off upon a point of practice.

It was argued by Mr. Ewing, for the plaintiff in error, and 
Mr. Jernegan, for the defendant in error.

Mr. Jernegan thus noticed the point upon which the case 
went off.

A preliminary objection arises. It appears from the record 
that the verdict was rendered on the 13th of December, and 
the bill of exceptions filed on the 14th. No exceptions were 
taken on the trial. It is therefore too late now to object to 
the instructions of the court, or its refusal to give the instruc-
tions required. 11 Pet. Rep., 185 ; 6 Blackf., 417; Cully v. 
Doe, 11 Ad. & Ell., 1008, note.

Mr. Chief Justice TANEY delivered the opinion of the 
court.

This action was brought by the plaintiff in error against the 
defendant in the Circuit Court of the United States for the 
District of Indiana, for the infringement of the plaintiff’s 
rights under a patent granted to him for a new and useful 
improvement in the application of hydraulic power. The 
case was submitted to a jury under certain directions from 
the court, and the verdict and judgment were for the defend-
ant.

This writ of error is brought for the purpose of revising this 
judgment—and the case has been fully argued upon the charge 
given by the Circuit Court, and also upon its refusal to give 
sundry directions to the jury which were requested by the 
plaintiff.

*But, although it appears by the certificate of the 
J judge, sent up as part of the record, that these instruc-

tions were given and refused at the trial, yet it also appeal’s 
that no exception was taken to them while the jury remained 
at the bar. The verdict was rendered on the 13th of Decem-
ber, and the next day the plaintiff came into court and filed 
his exception. There is nothing in the certificate from which 
it can be inferred that this exception was reserved pending 
the trial and before the jury retired.

The defendant in error now objects that this exception was
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too late, and is not therefore before this court, upon the writ 
of error. We think this objection cannot be overcome.

It has been repeatedly decided, by this court, that it must 
appear by the transcript, not only that the instructions were 
given or refused at the trial, but also that the party who 
complains of them excepted to them while the jury were at 
the bar. The Statute of Westminster 2d, which provides for 
the proceeding by exception requires, in explicit terms, that 
this should be done ; and if it is not done, the charge of the 
court, or its refusal to charge as requested, form no part of 
the record, and cannot be carried before the appellate court 
by writ of error. It need not be drawn out in form and 
signed before the jury retire; but it must be taken in open 
court, and must appear, by the certificate of the judge who 
authenticates it, to have been so taken.

Nor is this a mere formal or technical provision. It was 
introduced and is adhered to for purposes of justice. For if 
it is brought to the attention of the court that one of the 
parties excepts to his opinion, he has an opportunity of recon-
sidering or explaining it more fully to the jury. And if the 
exception is to evidence, the opposite party might be able to 
remove it, by further testimony, if apprised of it in time.

This subject was fully considered in the case of Sheppard 
y. Wilson, 6 How., 275, where the cases previously decided 
m this court, affirming the rule above stated, are referred to.

There being, therefore, no exception before the court, and 
no error being assigned or appearing in the other proceed-
ings, the judgment of the Circuit Court must be affirmed, 
with costs.

ORDER.
This cause came on to be heard on the transcript of the 

record from the Circuit Court of the United States, for the 
District of Indiana, and was argued by counsel. On con-
sideration whereof, it is now here ordered and adjudged by 
this court, that the judgment of the said Circuit Court in 
this cause be, and the same is hereby, affirmed, with costs.
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