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AMENDMENTS TO
FEDERAL RULES OF CIVIL PROCEDURE

The following amendments to the Federal Rules of Civil Procedure were
prescribed by the Supreme Court of the United States on April 30, 2007,
pursuant to 28 U.S. C. §2072, and were reported to Congress by THE
CHIEF JUSTICE on the same date. For the letter of transmittal, see post,
p- 1004. The Judicial Conference report referred to in that letter is not
reproduced herein.

Note that under 28 U. S. C. §2074, such amendments shall take effect
no earlier than December 1 of the year in which they are transmitted to
Congress unless otherwise provided by law.

For earlier publication of the Federal Rules of Civil Procedure and
amendments thereto, see 308 U. S. 645, 308 U. S. 642, 329 U. S. 839, 335
U.S. 919, 341 U.S. 959, 368 U.S. 1009, 374 U.S. 861, 383 U.S. 1029,
389 U.S. 1121, 398 U. 8. 977, 401 U.S. 1017, 419 U. 8. 1133, 446 U.S.
995, 456 U.S. 1013, 461 U.S. 1095, 471 U.S. 1153, 480 U.S. 953, 485
U. S. 1043, 500 U. 8. 963, 507 U.S. 1089, 514 U. S. 1151, 517 U. S. 1279,
520 U. S. 1305, 523 U. S. 1221, 526 U. S. 1183, 529 U. S. 1155, 532 U. S. 1085,
535 U. S. 1147, 538 U. S. 1083, 544 U. S. 1173, and 547 U. S. 1233.
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LETTER OF TRANSMITTAL

SUPREME COURT OF THE UNITED STATES
WASHINGTON, D. C.

APRrIL 30, 2007

To the Senate and House of Representatives of the United
States of America in Congress Assembled:

I have the honor to submit to the Congress the amend-
ments to the Federal Rules of Civil Procedure that have
been adopted by the Supreme Court of the United States
pursuant to Section 2072 of Title 28, United States Code.

Accompanying these rules are excerpts from the report of
the Judicial Conference of the United States containing the
Committee Notes submitted to the Court for its consider-
ation pursuant to Section 331 of Title 28, United States Code.

Sincerely,

(Signed) JoHN G. ROBERTS, JR.
Chief Justice of the United States
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SUPREME COURT OF THE UNITED STATES
APRIL 30, 2007

ORDERED:

1. That the Federal Rules of Civil Procedure be, and they
hereby are, amended by including therein the amendments
to Civil Rules 1 through 86 and new Rule 5.2.

[See infra, pp. 1007-1146.]

2. That Forms 1 through 35 in the Appendix to the Fed-
eral Rules of Civil Procedure be, and they hereby are,
amended to become restyled Forms 1 through 82.

[See mfra, pp. 1147-1164.]

3. That the foregoing amendments to the Federal Rules of
Civil Procedure shall take effect on December 1, 2007, and
shall govern in all proceedings thereafter commenced and,
insofar as just and practicable, all proceedings then pending.

4. That THE CHIEF JUSTICE be, and hereby is, authorized
to transmit to the Congress the foregoing amendments to
the Federal Rules of Civil Procedure in accordance with the
provisions of Section 2072 of Title 28, United States Code.

1005



AMENDMENTS TO THE FEDERAL RULES
OF CIVIL PROCEDURE

TiTLE I. SCOPE OF RULES; FORM OF ACTION

Rule 1. Scope and purpose.

These rules govern the procedure in all civil actions and
proceedings in the United States district courts, except as
stated in Rule 81. They should be construed and adminis-
tered to secure the just, speedy, and inexpensive determina-
tion of every action and proceeding.

Rule 2. One form of action.
There is one form of action—the civil action.

TiTLE II. COMMENCING AN ACTION; SERVICE OF
PROCESS, PLEADINGS, MOTIONS, AND ORDERS

Rule 3. Commencing an action.

A civil action is commenced by filing a complaint with
the court.

Rule . Summons.

(a) Contents; amendments.
(1) Contents.—A summons must:

(A) name the court and the parties;

(B) be directed to the defendant;

(C) state the name and address of the plaintiff’s attor-
ney or—if unrepresented—of the plaintiff;

(D) state the time within which the defendant must
appear and defend,;

(E) notify the defendant that a failure to appear and
defend will result in a default judgment against the de-
fendant for the relief demanded in the complaint;

(F) be signed by the clerk; and
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1008 RULES OF CIVIL PROCEDURE

(G) bear the court’s seal.

(2) Amendments.—The court may permit a summons to
be amended.

(b) Issuance.—On or after filing the complaint, the plain-
tiff may present a summons to the clerk for signature and
seal. If the summons is properly completed, the clerk must
sign, seal, and issue it to the plaintiff for service on the
defendant. A summons—or a copy of a summons that is
addressed to multiple defendants—must be issued for each
defendant to be served.

(¢) Service.

(1) In general.—A summons must be served with a copy
of the complaint. The plaintiff is responsible for having
the summons and complaint served within the time al-
lowed by Rule 4(m) and must furnish the necessary copies
to the person who makes service.

(2) By whom.—Any person who is at least 18 years old
and not a party may serve a summons and complaint.

(3) By a marshal or someone specially appointed.—At
the plaintiff’s request, the court may order that service be
made by a United States marshal or deputy marshal or by
a person specially appointed by the court. The court
must so order if the plaintiff is authorized to proceed in
forma pauperis under 28 U.S.C. §1915 or as a seaman
under 28 U. S. C. §1916.

(d) Waiving service.

(1) Requesting a waiver.—An individual, corporation, or
association that is subject to service under Rule 4(e), (f),
or (h) has a duty to avoid unnecessary expenses of serving
the summons. The plaintiff may notify such a defendant
that an action has been commenced and request that the
defendant waive service of a summons. The notice and
request must:

(A) be in writing and be addressed:

(i) to the individual defendant; or

(ii) for a defendant subject to service under Rule
4(h), to an officer, a managing or general agent, or any
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other agent authorized by appointment or by law to
receive service of process;

(B) name the court where the complaint was filed;

(C) be accompanied by a copy of the complaint, two
copies of a waiver form, and a prepaid means for return-
ing the form,;

(D) inform the defendant, using text prescribed in
Form 5, of the consequences of waiving and not waiv-
ing service;

(E) state the date when the request is sent;

(F) give the defendant a reasonable time of at least
30 days after the request was sent—or at least 60 days
if sent to the defendant outside any judicial district of
the United States—to return the waiver; and

(G) be sent by first-class mail or other reliable means.

(2) Failure to waive.—If a defendant located within the
United States fails, without good cause, to sign and return
a waiver requested by a plaintiff located within the United
States, the court must impose on the defendant:

(A) the expenses later incurred in making service;
and

(B) the reasonable expenses, including attorney’s fees,
of any motion required to collect those service expenses.

(3) Time to answer after a waiver.—A defendant who,
before being served with process, timely returns a waiver
need not serve an answer to the complaint until 60 days
after the request was sent—or until 90 days after it was
sent to the defendant outside any judicial district of the
United States.

(4) Results of filing a waiver.—When the plaintiff files
a waiver, proof of service is not required and these rules
apply as if a summons and complaint had been served at
the time of filing the waiver.

(5) Jurisdiction and venue not waived.—Waiving serv-
ice of a summons does not waive any objection to personal
jurisdiction or to venue.
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(e) Serving an individual within a judicial district of the
United States—Unless federal law provides otherwise, an
individual—other than a minor, an incompetent person, or
a person whose waiver has been filed—may be served in a
judicial district of the United States by:

(1) following state law for serving a summons in an ac-
tion brought in courts of general jurisdiction in the state
where the district court is located or where service is
made; or

(2) doing any of the following:

(A) delivering a copy of the summons and of the com-
plaint to the individual personally;

(B) leaving a copy of each at the individual’s dwelling
or usual place of abode with someone of suitable age and
discretion who resides there; or

(C) delivering a copy of each to an agent authorized
by appointment or by law to receive service of process.

(f) Serving an individual in a foreign country.—Unless
federal law provides otherwise, an individual—other than a
minor, an incompetent person, or a person whose waiver has
been filed—may be served at a place not within any judicial
district of the United States:

(1) by any internationally agreed means of service that
is reasonably calculated to give notice, such as those au-
thorized by the Hague Convention on the Service Abroad
of Judicial and Extrajudicial Documents;

(2) if there is no internationally agreed means, or if an
international agreement allows but does not specify other
means, by a method that is reasonably calculated to give
notice:

(A) as prescribed by the foreign country’s law for
service in that country in an action in its courts of gen-
eral jurisdiction;

(B) as the foreign authority directs in response to a
letter rogatory or letter of request; or

(C) unless prohibited by the foreign country’s law, by:

(i) delivering a copy of the summons and of the
complaint to the individual personally; or
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(ii) using any form of mail that the clerk addresses
and sends to the individual and that requires a signed
receipt; or

(3) by other means not prohibited by international
agreement, as the court orders.

(g) Serving a minor or an incompetent person.—A minor
or an incompetent person in a judicial district of the United
States must be served by following state law for serving a
summons or like process on such a defendant in an action
brought in the courts of general jurisdiction of the state
where service is made. A minor or an incompetent person
who is not within any judicial district of the United States
must be served in the manner prescribed by Rule 4(f)(2)(A),
(H)(@)(B), or (£)(3).

(h) Serving a corporation, partnership, or association.—
Unless federal law provides otherwise or the defendant’s
waiver has been filed, a domestic or foreign corporation, or
a partnership or other unincorporated association that is sub-
ject to suit under a common name, must be served:

(1) in a judicial district of the United States:

(A) in the manner prescribed by Rule 4(e)(1) for serv-
ing an individual; or

(B) by delivering a copy of the summons and of the
complaint to an officer, a managing or general agent, or
any other agent authorized by appointment or by law
to receive service of process and—if the agent is one
authorized by statute and the statute so requires—by
also mailing a copy of each to the defendant; or

(2) at a place not within any judicial district of the
United States, in any manner prescribed by Rule 4(f) for
serving an individual, except personal delivery under
H@IC)).

(1) Serving the United States and its agencies, corpora-
tions, officers, or employees.

(1) United States.—To serve the United States, a
party must:
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(A)

(i) deliver a copy of the summons and of the com-
plaint to the United States attorney for the district
where the action is brought—or to an assistant United
States attorney or clerical employee whom the
United States attorney designates in a writing filed
with the court clerk—or

(ii) send a copy of each by registered or certified
mail to the civil-process clerk at the United States at-
torney’s office;

(B) send a copy of each by registered or certified mail
to the Attorney General of the United States at Wash-
ington, D. C.; and

(O) if the action challenges an order of a nonparty
agency or officer of the United States, send a copy of
each by registered or certified mail to the agency or
officer.

(2) Agency; corporation; officer or employee sued in an
official capacity.—To serve a United States agency or cor-
poration, or a United States officer or employee sued only
in an official capacity, a party must serve the United States
and also send a copy of the summons and of the complaint
by registered or certified mail to the agency, corporation,
officer, or employee.

(3) Officer or employee sued individually.—To serve a
United States officer or employee sued in an individual
capacity for an act or omission occurring in connection
with duties performed on the United States’ behalf
(Whether or not the officer or employee is also sued in an
official capacity), a party must serve the United States and
also serve the officer or employee under Rule 4(e), (f),
or (g).

(4) Extending time.—The court must allow a party a
reasonable time to cure its failure to:

(A) serve a person required to be served under Rule

4(i)(2), if the party has served either the United States

attorney or the Attorney General of the United States; or
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(B) serve the United States under Rule 4(i)(3), if the
party has served the United States officer or employee.

(7) Serving a foreign, state, or local government.

(1) Foreign state.—A foreign state or its political subdi-
vision, agency, or instrumentality must be served in ac-
cordance with 28 U. S. C. § 1608.

(2) State or local government.—A state, a municipal
corporation, or any other state-created governmental or-
ganization that is subject to suit must be served by:

(A) delivering a copy of the summons and of the com-
plaint to its chief executive officer; or

(B) serving a copy of each in the manner prescribed
by that state’s law for serving a summons or like process
on such a defendant.

(k) Territorial limits of effective service.
(1) In general.—Serving a summons or filing a waiver of
service establishes personal jurisdiction over a defendant:

(A) who is subject to the jurisdiction of a court of gen-
eral jurisdiction in the state where the district court is
located,;

(B) who is a party joined under Rule 14 or 19 and is
served within a judicial district of the United States and
not more than 100 miles from where the summons was
issued;

(C) when authorized by a federal statute.

(2) Federal claim outside state-court jurisdiction.—For
a claim that arises under federal law, serving a summons
or filing a waiver of service establishes personal jurisdic-
tion over a defendant if:

(A) the defendant is not subject to jurisdiction in any
state’s courts of general jurisdiction; and

(B) exercising jurisdiction is consistent with the
United States Constitution and laws.

(I) Proving service.
(1) Affidavit required.—Unless service is waived, proof
of service must be made to the court. Except for service
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by a United States marshal or deputy marshal, proof must
be by the server’s affidavit.

(2) Service outside the United States—Service not
within any judicial district of the United States must be
proved as follows:

(A) if made under Rule 4(f)(1), as provided in the ap-
plicable treaty or convention; or

(B) if made under Rule 4(f)(2) or (f)(3), by a receipt
signed by the addressee, or by other evidence satisfying
the court that the summons and complaint were deliv-
ered to the addressee.

(3) Validity of service; amending proof.—Failure to
prove service does not affect the validity of service. The
court may permit proof of service to be amended.

(m) Time limit for service—If a defendant is not served
within 120 days after the complaint is filed, the court—on
motion or on its own after notice to the plaintiff—must dis-
miss the action without prejudice against that defendant or
order that service be made within a specified time. But if
the plaintiff shows good cause for the failure, the court must
extend the time for service for an appropriate period. This
subdivision (m) does not apply to service in a foreign country
under Rule 4(f) or 4(j)(1).

(n) Asserting jurisdiction over property or assets.

(1) Federal law.—The court may assert jurisdiction
over property if authorized by a federal statute. Notice
to claimants of the property must be given as provided in
the statute or by serving a summons under this rule.

(2) State law.—On a showing that personal jurisdiction
over a defendant cannot be obtained in the district where
the action is brought by reasonable efforts to serve a sum-
mons under this rule, the court may assert jurisdiction
over the defendant’s assets found in the district. Jurisdic-
tion is acquired by seizing the assets under the circum-
stances and in the manner provided by state law in that
district.
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Rule }.1. Serving other process.

(a) In general.—Process—other than a summons under
Rule 4 or a subpoena under Rule 45—must be served by a
United States marshal or deputy marshal or by a person spe-
cially appointed for that purpose. It may be served any-
where within the territorial limits of the state where the
district court is located and, if authorized by a federal stat-
ute, beyond those limits. Proof of service must be made
under Rule 4(0).

(b) Enforcing orders: committing for civil contempt.—An
order committing a person for civil contempt of a decree
or injunction issued to enforce federal law may be served
and enforced in any district. Any other order in a civil-
contempt proceeding may be served only in the state where
the issuing court is located or elsewhere in the United States
within 100 miles from where the order was issued.

Rule 5. Serving and filing pleadings and other papers.

(@) Service: when required.

(1) In general.—Unless these rules provide otherwise,
each of the following papers must be served on every
party:

(A) an order stating that service is required;

(B) a pleading filed after the original complaint, un-
less the court orders otherwise under Rule 5(c) because
there are numerous defendants;

(C) a discovery paper required to be served on a
party, unless the court orders otherwise;

(D) a written motion, except one that may be heard
ex parte; and

(E) a written notice, appearance, demand, or offer of
judgment, or any similar paper.

(2) If a party fails to appear—No service is required
on a party who is in default for failing to appear. But a
pleading that asserts a new claim for relief against such
a party must be served on that party under Rule 4.

(3) Seizing property.—If an action is begun by seizing
property and no person is or need be named as a defend-
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ant, any service required before the filing of an appear-
ance, answer, or claim must be made on the person who
had custody or possession of the property when it was
seized.

(b) Service: how made.

(1) Serving an attorney.—If a party is represented by

an attorney, service under this rule must be made on the
attorney unless the court orders service on the party.

(2) Service in general.—A paper is served under this

rule by:

(A) handing it to the person;
(B) leaving it:

(i) at the person’s office with a clerk or other person
in charge or, if no one is in charge, in a conspicuous
place in the office; or

(ii) if the person has no office or the office is closed,
at the person’s dwelling or usual place of abode with
someone of suitable age and discretion who resides
there;

(C) mailing it to the person’s last known address—in
which event service is complete upon mailing;

(D) leaving it with the court clerk if the person has
no known address;

(E) sending it by electronic means if the person con-
sented in writing—in which event service is complete
upon transmission, but is not effective if the serving
party learns that it did not reach the person to be
served; or

(F) delivering it by any other means that the person
consented to in writing—in which event service is com-
plete when the person making service delivers it to the
agency designated to make delivery.

(3) Using court facilities.—If a local rule so authorizes,

a party may use the court’s transmission facilities to make
service under Rule 5(b)(2)(E).

(¢) Serving numerous defendants.
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(1) In general.—If an action involves an unusually large
number of defendants, the court may, on motion or on its
own, order that:

(A) defendants’ pleadings and replies to them need
not be served on other defendants;

(B) any crossclaim, counterclaim, avoidance, or af-
firmative defense in those pleadings and replies to them
will be treated as denied or avoided by all other par-
ties; and

(C) filing any such pleading and serving it on the
plaintiff constitutes notice of the pleading to all parties.

(2) Notifying parties.—A copy of every such order must
be served on the parties as the court directs.

(d) Filing.

(1) Required filings; certificate of service—Any paper
after the complaint that is required to be served—together
with a certificate of service—must be filed within a rea-
sonable time after service. But disclosures under Rule
26(a)(1) or (2) and the following discovery requests and
responses must not be filed until they are used in the pro-
ceeding or the court orders filing: depositions, interrog-
atories, requests for documents or tangible things or to
permit entry onto land, and requests for admission.

(2) How filing is made—in general.—A paper is filed
by delivering it:

(A) to the clerk; or

(B) to a judge who agrees to accept it for filing, and
who must then note the filing date on the paper and
promptly send it to the clerk.

(3) Electronic filing, signing, or verification.—A court
may, by local rule, allow papers to be filed, signed, or veri-
fied by electronic means that are consistent with any tech-
nical standards established by the Judicial Conference of
the United States. A local rule may require electronic
filing only if reasonable exceptions are allowed. A paper
filed electronically in compliance with a local rule is a writ-
ten paper for purposes of these rules.
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(4) Acceptance by the clerk.—The clerk must not refuse
to file a paper solely because it is not in the form pre-
scribed by these rules or by a local rule or practice.

Rule 5.1. Constitutional challenge to a statute—notice, cer-
tification, and intervention.

(@) Notice by a party.—A party that files a pleading, writ-
ten motion, or other paper drawing into question the consti-
tutionality of a federal or state statute must promptly:

(1) file a notice of constitutional question stating the
question and identifying the paper that raises it, if:

(A) a federal statute is questioned and the parties do
not include the United States, one of its agencies, or one
of its officers or employees in an official capacity; or

(B) a state statute is questioned and the parties do
not include the state, one of its agencies, or one of its
officers or employees in an official capacity; and

(2) serve the notice and paper on the Attorney General
of the United States if a federal statute is questioned—or
on the state attorney general if a state statute is ques-
tioned—either by certified or registered mail or by send-
ing it to an electronic address designated by the attorney
general for this purpose.

(b) Certification by the court.—The court must, under 28
U.S. C. §2403, certify to the appropriate attorney general
that a statute has been questioned.

(c) Intervention; final decision on the merits.—Unless the
court sets a later time, the attorney general may intervene
within 60 days after the notice is filed or after the court
certifies the challenge, whichever is earlier. Before the time
to intervene expires, the court may reject the constitutional
challenge, but may not enter a final judgment holding the
statute unconstitutional.

(d) No forfeiture.—A party’s failure to file and serve the
notice, or the court’s failure to certify, does not forfeit a con-
stitutional claim or defense that is otherwise timely asserted.
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Rule 5.2. Privacy protection for filings made with the court.

(@) Redacted filings.—Unless the court orders otherwise,
in an electronic or paper filing with the court that con-
tains an individual’s social-security number, taxpayer-
identification number, or birth date, the name of an individ-
ual known to be a minor, or a financial-account number, a
party or nonparty making the filing may include only:

(1) the last four digits of the social-security number and
taxpayer-identification number;

(2) the year of the individual’s birth;

(3) the minor’s initials; and

(4) the last four digits of the financial-account number.

(b) Exemptions from the redaction requirement.—The re-
daction requirement does not apply to the following:

(1) a financial-account number that identifies the prop-
erty allegedly subject to forfeiture in a forfeiture
proceeding;

(2) the record of an administrative or agency
proceeding;

(3) the official record of a state-court proceeding;

(4) the record of a court or tribunal, if that record was
not subject to the redaction requirement when originally
filed;

(5) a filing covered by Rule 5.2(c) or (d); and

(6) a pro se filing in an action brought under 28 U. S. C.
§§2241, 2254, or 2255.

(¢) Limitations on remote access to electronic files;
social-security appeals and immigration cases.—Unless the
court orders otherwise, in an action for benefits under the
Social Security Act, and in an action or proceeding relating
to an order of removal, to relief from removal, or to immigra-
tion benefits or detention, access to an electronic file is au-
thorized as follows:

(1) the parties and their attorneys may have remote
electronic access to any part of the case file, including the
administrative record;
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(2) any other person may have electronic access to the
full record at the courthouse, but may have remote elec-
tronic access only to:

(A) the docket maintained by the court; and

(B) an opinion, order, judgment, or other disposition
of the court, but not any other part of the case file or
the administrative record.

(d) Filings made under seal.—The court may order that
a filing be made under seal without redaction. The court
may later unseal the filing or order the person who made the
filing to file a redacted version for the public record.
(e) Protective orders.—For good cause, the court may by
order in a case:
(1) require redaction of additional information; or
(2) limit or prohibit a nonparty’s remote electronic ac-
cess to a document filed with the court.

(f) Option for additional unredacted filing under seal.—
A person making a redacted filing may also file an
unredacted copy under seal. The court must retain the
unredacted copy as part of the record.

(g) Option for filing a reference list.—A filing that con-
tains redacted information may be filed together with a ref-
erence list that identifies each item of redacted information
and specifies an appropriate identifier that uniquely corre-
sponds to each item listed. The list must be filed under seal
and may be amended as of right. Any reference in the case
to a listed identifier will be construed to refer to the corre-
sponding item of information.

(h) Warver of protection of identifiers—A person waives
the protection of Rule 5.2(a) as to the person’s own informa-
tion by filing it without redaction and not under seal.

Rule 6. Computing and extending time; time for motion
papers.

(@) Computing time.—The following rules apply in com-
puting any time period specified in these rules or in any local
rule, court order, or statute:
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(1) Day of the event excluded.—Exclude the day of the
act, event, or default that begins the period.

(2) Exclusions from brief periods.—Exclude intermedi-
ate Saturdays, Sundays, and legal holidays when the pe-
riod is less than 11 days.

(3) Last day.—Include the last day of the period unless
it is a Saturday, Sunday, legal holiday, or—if the act to be
done is filing a paper in court—a day on which weather
or other conditions make the clerk’s office inaccessible.
When the last day is excluded, the period runs until the
end of the next day that is not a Saturday, Sunday, legal
holiday, or day when the clerk’s office is inaccessible.

(4) “Legal holiday” defined.—As used in these rules,
“legal holiday” means:

(A) the day set aside by statute for observing New
Year’s Day, Martin Luther King Jr.’s Birthday, Washing-
ton’s Birthday, Memorial Day, Independence Day, Labor
Day, Columbus Day, Veterans’ Day, Thanksgiving Day,
or Christmas Day; and

(B) any other day declared a holiday by the President,
Congress, or the state where the district court is
located.

(b) Extending time.

(1) In general—When an act may or must be done
within a specified time, the court may, for good cause, ex-
tend the time:

(A) with or without motion or notice if the court acts,
or if a request is made, before the original time or its
extension expires; or

(B) on motion made after the time has expired if the
party failed to act because of excusable neglect.

(2) Exceptions.—A court must not extend the time to
act under Rules 50(b) and (d), 52(b), 59(b), (d), and (e), and
60(b), except as those rules allow.

(¢) Motions, notices of hearing, and affidavits.
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(1) In gemeral.—A written motion and notice of the
hearing must be served at least 5 days before the time
specified for the hearing, with the following exceptions:

(A) when the motion may be heard ex parte;

(B) when these rules set a different time; or

(C) when a court order—which a party may, for good
cause, apply for ex parte—sets a different time.

(2) Supporting affidavit.—Any affidavit supporting a
motion must be served with the motion. Except as Rule
59(c) provides otherwise, any opposing affidavit must be
served at least 1 day before the hearing, unless the court
permits service at another time.

(d) Additional time after certain kinds of service.—When
a party may or must act within a specified time after service
and service is made under Rule 5(b)(2)(C), (D), (E), or (F),
3 days are added after the period would otherwise expire
under Rule 6(a).

TiTLE III. PLEADINGS AND MOTIONS

Rule 7. Pleadings allowed; form of motions and other
papers.

(@) Pleadings.—Only these pleadings are allowed:

(1) a complaint;

(2) an answer to a complaint;

(3) an answer to a counterclaim designated as a
counterclaim;

(4) an answer to a crossclaim;

(5) a third-party complaint;

(6) an answer to a third-party complaint; and

(7) if the court orders one, a reply to an answer.

(b) Motions and other papers.
(1) In general.—A request for a court order must be
made by motion. The motion must:
(A) be in writing unless made during a hearing or
trial;
(B) state with particularity the grounds for seeking
the order; and
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(C) state the relief sought.

(2) Form.—The rules governing captions and other
matters of form in pleadings apply to motions and other
papers.

Rule 7.1. Disclosure statement.

(@) Who must file; contents.—A nongovernmental corpo-
rate party must file two copies of a disclosure statement that:
(1) identifies any parent corporation and any publicly
held corporation owning 10% or more of its stock; or
(2) states that there is no such corporation.

(b) Time to file; supplemental filing.—A party must:

(1) file the disclosure statement with its first appear-
ance, pleading, petition, motion, response, or other request
addressed to the court; and

(2) promptly file a supplemental statement if any re-
quired information changes.

Rule 8. General rules of pleading.

(@) Claim for relief.—A pleading that states a claim for
relief must contain:

(1) a short and plain statement of the grounds for the
court’s jurisdiction, unless the court already has jurisdic-
tion and the claim needs no new jurisdictional support;

(2) a short and plain statement of the claim showing
that the pleader is entitled to relief; and

(3) a demand for the relief sought, which may include
relief in the alternative or different types of relief.

(b) Defenses; admissions and denials.
(1) In general.—In responding to a pleading, a party
must:
(A) state in short and plain terms its defenses to each
claim asserted against it; and
(B) admit or deny the allegations asserted against it
by an opposing party.

(2) Denials—responding to the substance—A denial
must fairly respond to the substance of the allegation.
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(3) General and specific denials.—A party that intends
in good faith to deny all the allegations of a pleading—
including the jurisdictional grounds—may do so by a gen-
eral denial. A party that does not intend to deny all the
allegations must either specifically deny designated alle-
gations or generally deny all except those specifically
admitted.

(4) Denying part of an allegation.—A party that in-
tends in good faith to deny only part of an allegation must
admit the part that is true and deny the rest.

() Lacking knowledge or information.—A party that
lacks knowledge or information sufficient to form a belief
about the truth of an allegation must so state, and the
statement has the effect of a denial.

(6) Effect of failing to deny.—An allegation—other than
one relating to the amount of damages—is admitted if a
responsive pleading is required and the allegation is not
denied. If a responsive pleading is not required, an alle-
gation is considered denied or avoided.

(c) Affirmative defenses.

(1) In general.—In responding to a pleading, a party
must affirmatively state any avoidance or affirmative de-
fense, including:

* accord and satisfaction;

« arbitration and award;

» assumption of risk;

* contributory negligence;

* discharge in bankruptcy;

* duress;

* estoppel;

« failure of consideration;

o fraud;

« illegality;

* injury by fellow servant;

¢ laches;

¢ license;

* payment;

* release;
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* res judicata;

« statute of frauds;

* statute of limitations; and
* waiver.

(2) Mistaken designation.—If a party mistakenly desig-
nates a defense as a counterclaim, or a counterclaim as a
defense, the court must, if justice requires, treat the plead-
ing as though it were correctly designated, and may im-
pose terms for doing so.

(d) Pleading to be concise and direct; alternative state-
ments; inconsistency.

(1) In general.—Each allegation must be simple, con-
cise, and direct. No technical form is required.

(2) Alternative statements of a claim or defense—A
party may set out two or more statements of a claim or
defense alternatively or hypothetically, either in a single
count or defense or in separate ones. If a party makes
alternative statements, the pleading is sufficient if any one
of them is sufficient.

(3) Incomsistent claims or defenses.—A party may state
as many separate claims or defenses as it has, regardless
of consistency.

(e) Construing pleadings.—Pleadings must be construed
so as to do justice.

Rule 9. Pleading special matters.

(@) Capacity or authority to sue; legal existence.
(1) In general.—Except when required to show that the
court has jurisdiction, a pleading need not allege:
(A) a party’s capacity to sue or be sued;
(B) a party’s authority to sue or be sued in a repre-
sentative capacity; or
(C) the legal existence of an organized association of
persons that is made a party.

(2) Raising those issues.—To raise any of those issues,
a party must do so by a specific denial, which must state
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any supporting facts that are peculiarly within the par-
ty’s knowledge.

(b) Fraud or mistake; conditions of mind.—In alleging
fraud or mistake, a party must state with particularity the
circumstances constituting fraud or mistake. Malice, intent,
knowledge, and other conditions of a person’s mind may be
alleged generally.

(¢) Conditions precedent.—In pleading conditions prece-
dent, it suffices to allege generally that all conditions prec-
edent have occurred or been performed. But when denying
that a condition precedent has occurred or been performed,
a party must do so with particularity.

(d) Official document or act.—In pleading an official docu-
ment or official act, it suffices to allege that the document
was legally issued or the act legally done.

(e) Judgment.—In pleading a judgment or decision of a
domestic or foreign court, a judicial or quasi-judicial tribunal,
or a board or officer, it suffices to plead the judgment or
decision without showing jurisdiction to render it.

(f) Time and place.—An allegation of time or place is ma-
terial when testing the sufficiency of a pleading.

(9) Special damages—If an item of special damage is
claimed, it must be specifically stated.

(h) Admaralty or maritime claim.

(1) How designated.—If a claim for relief is within the
admiralty or maritime jurisdiction and also within the
court’s subject-matter jurisdiction on some other ground,
the pleading may designate the claim as an admiralty or
maritime claim for purposes of Rules 14(c), 38(e), and 82
and the Supplemental Rules for Admiralty or Maritime
Claims and Asset Forfeiture Actions. A claim cognizable
only in the admiralty or maritime jurisdiction is an admi-
ralty or maritime claim for those purposes, whether or not
so designated.

(2) Designation for appeal.—A case that includes an ad-
miralty or maritime claim within this subdivision (h) is an
admiralty case within 28 U. S. C. §1292(a)(3).
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Rule 10. Form of pleadings.

(a) Caption; names of parties.—Every pleading must
have a caption with the court’s name, a title, a file number,

and a Rule 7(a) designation. The title of the complaint must
name all the parties; the title of other pleadings, after nam-
ing the first party on each side, may refer generally to
other parties.

(b) Paragraphs; separate statements.—A party must state
its claims or defenses in numbered paragraphs, each limited
as far as practicable to a single set of circumstances. A later
pleading may refer by number to a paragraph in an earlier
pleading. If doing so would promote clarity, each claim
founded on a separate transaction or occurrence—and each
defense other than a denial—must be stated in a separate
count or defense.

(c) Adoption by reference; exhibits—A statement in a
pleading may be adopted by reference elsewhere in the
same pleading or in any other pleading or motion. A copy
of a written instrument that is an exhibit to a pleading is a
part of the pleading for all purposes.

Rule 11. Signing pleadings, motions, and other papers; rep-
resentations to the court; sanctions.

(@) Signature.—Every pleading, written motion, and other
paper must be signed by at least one attorney of record in
the attorney’s name—or by a party personally if the party is
unrepresented. The paper must state the signer’s address,
e-mail address, and telephone number. Unless a rule or
statute specifically states otherwise, a pleading need not be
verified or accompanied by an affidavit. The court must
strike an unsigned paper unless the omission is promptly
corrected after being called to the attorney’s or party’s
attention.

(b) Representations to the court.—By presenting to the
court a pleading, written motion, or other paper—whether
by signing, filing, submitting, or later advocating it—an at-
torney or unrepresented party certifies that to the best of
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the person’s knowledge, information, and belief, formed after
an inquiry reasonable under the circumstances:

(1) it is not being presented for any improper purpose,
such as to harass, cause unnecessary delay, or needlessly
increase the cost of litigation;

(2) the claims, defenses, and other legal contentions are
warranted by existing law or by a nonfrivolous argument
for extending, modifying, or reversing existing law or for
establishing new law;

(3) the factual contentions have evidentiary support or,
if specifically so identified, will likely have evidentiary sup-
port after a reasonable opportunity for further investiga-
tion or discovery; and

(4) the denials of factual contentions are warranted on
the evidence or, if specifically so identified, are reasonably
based on belief or a lack of information.

(¢) Sanctions.

(1) In general.—If, after notice and a reasonable oppor-
tunity to respond, the court determines that Rule 11(b)
has been violated, the court may impose an appropriate
sanction on any attorney, law firm, or party that violated
the rule or is responsible for the violation. Absent ex-
ceptional circumstances, a law firm must be held jointly
responsible for a violation committed by its partner, as-
sociate, or employee.

(2) Motion for sanctions.—A motion for sanctions must
be made separately from any other motion and must de-
scribe the specific conduct that allegedly violates Rule
11(b). The motion must be served under Rule 5, but it
must not be filed or be presented to the court if the chal-
lenged paper, claim, defense, contention, or denial is with-
drawn or appropriately corrected within 21 days after
service or within another time the court sets. If war-
ranted, the court may award to the prevailing party the
reasonable expenses, including attorney’s fees, incurred
for the motion.

(3) On the court’s initiative—On its own, the court
may order an attorney, law firm, or party to show cause
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why conduct specifically described in the order has not vio-
lated Rule 11(b).

(4) Nature of a sanction.—A sanction imposed under
this rule must be limited to what suffices to deter repeti-
tion of the conduct or comparable conduct by others sim-
ilarly situated. The sanction may include nonmonetary
directives; an order to pay a penalty into court; or, if im-
posed on motion and warranted for effective deterrence,
an order directing payment to the movant of part or all of
the reasonable attorney’s fees and other expenses directly
resulting from the violation.

(5) Limitations on monetary sanctions.—The court
must not impose a monetary sanction:

(A) against a represented party for violating Rule

11(b)(2); or

(B) on its own, unless it issued the show-cause order
under Rule 11(c)(3) before voluntary dismissal or settle-
ment of the claims made by or against the party that is,
or whose attorneys are, to be sanctioned.

(6) Requirements for an order.—An order imposing a
sanction must describe the sanctioned conduct and explain
the basis for the sanction.

(d) Inapplicability to discovery.—This rule does not
apply to disclosures and discovery requests, responses, ob-
jections, and motions under Rules 26 through 37.

Rule 12. Defenses and objections: when and how presented;
motion for judgment on the pleadings; consolidating
motions; waiving defenses; pretrial hearing.

(@) Time to serve a responsive pleading.

(1) In general.—Unless another time is specified by this
rule or a federal statute, the time for serving a responsive
pleading is as follows:

(A) A defendant must serve an answer:
(i) within 20 days after being served with the sum-
mons and complaint; or
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(ii) if it has timely waived service under Rule 4(d),
within 60 days after the request for a waiver was sent,
or within 90 days after it was sent to the defendant
outside any judicial district of the United States.

(B) A party must serve an answer to a counterclaim
or crossclaim within 20 days after being served with the
pleading that states the counterclaim or crossclaim.

(C) A party must serve a reply to an answer within
20 days after being served with an order to reply, unless
the order specifies a different time.

(2) United States and its agencies, officers, or employ-
ees sued in an official capacity.—The United States, a
United States agency, or a United States officer or em-
ployee sued only in an official capacity must serve an an-
swer to a complaint, counterclaim, or crossclaim within 60
days after service on the United States attorney.

(3) United States officers or employees sued in an indi-
vidual capacity.—A United States officer or employee
sued in an individual capacity for an act or omission occur-
ring in connection with duties performed on the United
States’ behalf must serve an answer to a complaint, coun-
terclaim, or crossclaim within 60 days after service on the
officer or employee or service on the United States attor-
ney, whichever is later.

(4) Effect of a motion.—Unless the court sets a differ-
ent time, serving a motion under this rule alters these
periods as follows:

(A) if the court denies the motion or postpones its dis-
position until trial, the responsive pleading must be
served within 10 days after notice of the court’s action;
or

(B) if the court grants a motion for a more definite
statement, the responsive pleading must be served
within 10 days after the more definite statement is
served.

(b) How to present defenses.—Every defense to a claim for
relief in any pleading must be asserted in the responsive
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pleading if one is required. But a party may assert the fol-
lowing defenses by motion:

(1) lack of subject-matter jurisdiction;

(2) lack of personal jurisdiction;

(3) improper venue;

(4) insufficient process;

(5) insufficient service of process;

(6) failure to state a claim upon which relief can be

granted; and
(7) failure to join a party under Rule 19.

A motion asserting any of these defenses must be made be-
fore pleading if a responsive pleading is allowed. If a plead-
ing sets out a claim for relief that does not require a respon-
sive pleading, an opposing party may assert at trial any
defense to that claim. No defense or objection is waived by
joining it with one or more other defenses or objections in a
responsive pleading or in a motion.

(¢) Motion for judgment on the pleadings.—After the
pleadings are closed—but early enough not to delay trial—a
party may move for judgment on the pleadings.

(d) Result of presenting matters outside the pleadings.—
If, on a motion under Rule 12(b)(6) or 12(c), matters outside
the pleadings are presented to and not excluded by the
court, the motion must be treated as one for summary judg-
ment under Rule 56. All parties must be given a reasonable
opportunity to present all the material that is pertinent to
the motion.

(e) Motion for a more definite statement.—A party may
move for a more definite statement of a pleading to which
a responsive pleading is allowed but which is so vague or
ambiguous that the party cannot reasonably prepare a re-
sponse. The motion must be made before filing a responsive
pleading and must point out the defects complained of and
the details desired. If the court orders a more definite
statement and the order is not obeyed within 10 days after
notice of the order or within the time the court sets, the
court may strike the pleading or issue any other appro-
priate order.



1032 RULES OF CIVIL PROCEDURE

(f) Motion to strike—The court may strike from a plead-
ing an insufficient defense or any redundant, immaterial,
impertinent, or scandalous matter. The court may act:

(1) on its own; or
(2) on motion made by a party either before responding

to the pleading or, if a response is not allowed, within 20

days after being served with the pleading.

(g) Joining motions.

(1) Right to join.—A motion under this rule may be
joined with any other motion allowed by this rule.

(2) Limitation on further motions.—Except as pro-
vided in Rule 12(h)(2) or (3), a party that makes a motion
under this rule must not make another motion under this
rule raising a defense or objection that was available to
the party but omitted from its earlier motion.

(h) Waiving and preserving certain defenses.
(1) When some are waived.—A party waives any de-
fense listed in Rule 12(b)(2)-(5) by:
(A) omitting it from a motion in the circumstances de-
scribed in Rule 12(g)(2); or
(B) failing to either:
(i) make it by motion under this rule; or
(ii) include it in a responsive pleading or in an
amendment allowed by Rule 15(a)(1) as a matter of
course.

(2) When to raise others.—Failure to state a claim upon
which relief can be granted, to join a person required by
Rule 19(b), or to state a legal defense to a claim may be
raised:

(A) in any pleading allowed or ordered under Rule

7(a);

(B) by a motion under Rule 12(c); or
(C) at trial.

(3) Lack of subject-matter jurisdiction.—If the court
determines at any time that it lacks subject-matter juris-
diction, the court must dismiss the action.
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(1) Hearing before trial.—If a party so moves, any defense
listed in Rule 12(b)(1)-(7)—whether made in a pleading or
by motion—and a motion under Rule 12(c) must be heard
and decided before trial unless the court orders a deferral
until trial.

Rule 13. Counterclaim and crossclaim.

(@) Compulsory counterclaim.

(1) In general.—A pleading must state as a counter-
claim any claim that—at the time of its service—the
pleader has against an opposing party if the claim:

(A) arises out of the transaction or occurrence that is
the subject matter of the opposing party’s claim; and

(B) does not require adding another party over whom
the court cannot acquire jurisdiction.

(2) Exceptions.—The pleader need not state the
claim if:

(A) when the action was commenced, the claim was
the subject of another pending action; or

(B) the opposing party sued on its claim by attach-
ment or other process that did not establish personal
jurisdiction over the pleader on that claim, and the
pleader does not assert any counterclaim under this
rule.

(b) Permissive counterclaim.—A pleading may state as a
counterclaim against an opposing party any claim that is
not compulsory.

(c) Relief sought in a counterclaim.—A counterclaim
need not diminish or defeat the recovery sought by the op-
posing party. It may request relief that exceeds in amount
or differs in kind from the relief sought by the opposing
party.

(d) Counterclaim against the United States.—These rules
do not expand the right to assert a counterclaim—or to claim
a credit—against the United States or a United States officer
or agency.
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(e) Counterclaim maturing or acquired after pleading.—
The court may permit a party to file a supplemental plead-
ing asserting a counterclaim that matured or was acquired
by the party after serving an earlier pleading.

(f) Omitted counterclaim.—The court may permit a
party to amend a pleading to add a counterclaim if it was
omitted through oversight, inadvertence, or excusable ne-
glect or if justice so requires.

(g) Crossclaim against a coparty.—A pleading may state
as a crossclaim any claim by one party against a coparty if
the claim arises out of the transaction or occurrence that is
the subject matter of the original action or of a counterclaim,
or if the claim relates to any property that is the subject
matter of the original action. The crossclaim may include a
claim that the coparty is or may be liable to the crossclaimant
for all or part of a claim asserted in the action against the
crossclaimant.

(h) Joining additional parties—Rules 19 and 20 govern
the addition of a person as a party to a counterclaim or
crossclaim.

(1) Separate trials; separate judgments.—If the court or-
ders separate trials under Rule 42(b), it may enter judgment
on a counterclaim or crossclaim under Rule 54(b) when it has
jurisdiction to do so, even if the opposing party’s claims have
been dismissed or otherwise resolved.

Rule 14. Third-party practice.

(@) When a defending party may bring in a third party.

(1) Timing of the summons and complaint.—A defend-
ing party may, as third-party plaintiff, serve a summons
and complaint on a nonparty who is or may be liable to it
for all or part of the claim against it. But the third-party
plaintiff must, by motion, obtain the court’s leave if it files
the third-party complaint more than 10 days after serving
its original answer.

(2) Third-party defendant’s claims and defenses.—The
person served with the summons and third-party com-
plaint—the “third-party defendant”:
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(A) must assert any defense against the third-party
plaintiff’s claim under Rule 12;

(B) must assert any counterclaim against the third-
party plaintiff under Rule 13(a), and may assert any
counterclaim against the third-party plaintiff under
Rule 13(b) or any crossclaim against another third-party
defendant under Rule 13(g);

(C) may assert against the plaintiff any defense that
the third-party plaintiff has to the plaintiff’s claim; and

(D) may also assert against the plaintiff any claim
arising out of the transaction or occurrence that is the
subject matter of the plaintiff’s claim against the third-
party plaintiff.

(3) Plaintiff’s claims against a third-party defend-
ant.—The plaintiff may assert against the third-party de-
fendant any claim arising out of the transaction or occur-
rence that is the subject matter of the plaintiff’s claim
against the third-party plaintiff. The third-party defend-
ant must then assert any defense under Rule 12 and any
counterclaim under Rule 13(a), and may assert any coun-
terclaim under Rule 13(b) or any crossclaim under Rule
13(g).

(4) Motion to strike, sever, or try separately.—Any
party may move to strike the third-party claim, to sever
it, or to try it separately.

(5) Third-party defendant’s claim against a non-
party.—A third-party defendant may proceed under this
rule against a nonparty who is or may be liable to the
third-party defendant for all or part of any claim against it.

(6) Third-party complaint in rem.—If it is within the
admiralty or maritime jurisdiction, a third-party complaint
may be in rem. In that event, a reference in this rule to
the “summons” includes the warrant of arrest, and a refer-
ence to the defendant or third-party plaintiff includes,
when appropriate, a person who asserts a right under Sup-
plemental Rule C(6)(a)(i) in the property arrested.
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(b) When a plaintiff may bring in a third party.—When
a claim is asserted against a plaintiff, the plaintiff may bring
in a third party if this rule would allow a defendant to do so.

() Admaralty or maritime claim.

(1) Scope of impleader.—If a plaintiff asserts an admi-
ralty or maritime claim under Rule 9(h), the defendant or
a person who asserts a right under Supplemental Rule
C(6)(a)(i) may, as a third-party plaintiff, bring in a third-
party defendant who may be wholly or partly liable—
either to the plaintiff or to the third-party plaintiff—for
remedy over, contribution, or otherwise on account of the
same transaction, occurrence, or series of transactions or
occurrences.

(2) Defending against a demand for judgment for the
plaintiff—The third-party plaintiff may demand judg-
ment in the plaintiff’s favor against the third-party de-
fendant. In that event, the third-party defendant must
defend under Rule 12 against the plaintiff’s claim as well
as the third-party plaintiff’s claim; and the action pro-
ceeds as if the plaintiff had sued both the third-party de-
fendant and the third-party plaintiff.

Rule 15. Amended and supplemental pleadings.

(a) Amendments before trial.
(1) Amending as a matter of course—A party may
amend its pleading once as a matter of course:
(A) before being served with a responsive pleading;
or
(B) within 20 days after serving the pleading if a re-
sponsive pleading is not allowed and the action is not
yet on the trial calendar.

(2) Other amendments.—In all other cases, a party may
amend its pleading only with the opposing party’s written
consent or the court’s leave. The court should freely give
leave when justice so requires.

(3) Time to respond.—Unless the court orders other-
wise, any required response to an amended pleading must
be made within the time remaining to respond to the origi-
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nal pleading or within 10 days after service of the
amended pleading, whichever is later.

(b) Amendments during and after trial.

(1) Based on an objection at trial.—If, at trial, a party
objects that evidence is not within the issues raised in the
pleadings, the court may permit the pleadings to be
amended. The court should freely permit an amendment
when doing so will aid in presenting the merits and the
objecting party fails to satisfy the court that the evidence
would prejudice that party’s action or defense on the mer-
its. The court may grant a continuance to enable the ob-
jecting party to meet the evidence.

(2) For issues tried by consent.—When an issue not
raised by the pleadings is tried by the parties’ express or
implied consent, it must be treated in all respects as if
raised in the pleadings. A party may move—at any time,
even after judgment—to amend the pleadings to conform
them to the evidence and to raise an unpleaded issue. But
failure to amend does not affect the result of the trial of
that issue.

(¢) Relation back of amendments.

(1) When an amendment relates back.—An amendment
to a pleading relates back to the date of the original plead-
ing when:

(A) the law that provides the applicable statute of
limitations allows relation back;

(B) the amendment asserts a claim or defense that
arose out of the conduct, transaction, or occurrence set
out—or attempted to be set out—in the original plead-
ing; or

(C) the amendment changes the party or the naming
of the party against whom a claim is asserted, if Rule
15(c)(1)(B) is satisfied and if, within the period provided
by Rule 4(m) for serving the summons and complaint,
the party to be brought in by amendment:

(1) received such notice of the action that it will
not be prejudiced in defending on the merits; and
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(ii) knew or should have known that the action
would have been brought against it, but for a mistake
concerning the proper party’s identity.

(2) Notice to the United States—When the United
States or a United States officer or agency is added as a
defendant by amendment, the notice requirements of Rule
15(c)(1)(C)(i) and (ii) are satisfied if, during the stated pe-
riod, process was delivered or mailed to the United States
attorney or the United States attorney’s designee, to the
Attorney General of the United States, or to the officer
or agency.

(d) Supplemental pleadings.—On motion and reasonable
notice, the court may, on just terms, permit a party to serve
a supplemental pleading setting out any transaction, occur-
rence, or event that happened after the date of the pleading
to be supplemented. The court may permit supplementa-
tion even though the original pleading is defective in stating
a claim or defense. The court may order that the opposing
party plead to the supplemental pleading within a specified
time.

Rule 16. Pretrial conferences; scheduling; management.

(@) Purposes of a pretrial conference.—In any action, the
court may order the attorneys and any unrepresented par-
ties to appear for one or more pretrial conferences for such
purposes as:

(1) expediting disposition of the action;

(2) establishing early and continuing control so that the
case will not be protracted because of lack of management;

(3) discouraging wasteful pretrial activities;

(4) improving the quality of the trial through more thor-
ough preparation; and

() facilitating settlement.
(b) Scheduling.

(1) Scheduling order.—Except in categories of actions
exempted by local rule, the district judge—or a magistrate
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judge when authorized by local rule—must issue a sched-
uling order:
(A) after receiving the parties’ report under Rule
26(f); or
(B) after consulting with the parties’ attorneys and
any unrepresented parties at a scheduling conference or
by telephone, mail, or other means.

(2) Time to issue.—The judge must issue the scheduling
order as soon as practicable, but in any event within the
earlier of 120 days after any defendant has been served
with the complaint or 90 days after any defendant has
appeared.

(3) Contents of the order.

(A) Required contents.—The scheduling order must
limit the time to join other parties, amend the pleadings,
complete discovery, and file motions.

(B) Permitted contents.—The scheduling order may:

(1) modify the timing of disclosures under Rules
26(a) and 26(e)(1);

(ii) modify the extent of discovery;

(iii) provide for disclosure or discovery of electroni-
cally stored information;

(iv) include any agreements the parties reach for
asserting claims of privilege or of protection as trial-
preparation material after information is produced;

(v) set dates for pretrial conferences and for trial;
and

(vi) include other appropriate matters.

(4) Modifying a schedule.—A schedule may be modified
only for good cause and with the judge’s consent.

(c) Attendance and matters for consideration at a pre-
trial conference.

(1) Attendance.—A represented party must authorize
at least one of its attorneys to make stipulations and
admissions about all matters that can reasonably be an-
ticipated for discussion at a pretrial conference. If
appropriate, the court may require that a party or its rep-
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resentative be present or reasonably available by other
means to consider possible settlement.

(2) Matters for consideration.—At any pretrial confer-

ence, the court may consider and take appropriate action
on the following matters:

(A) formulating and simplifying the issues, and elimi-
nating frivolous claims or defenses;

(B) amending the pleadings if necessary or desirable;

(C) obtaining admissions and stipulations about facts
and documents to avoid unnecessary proof, and ruling in
advance on the admissibility of evidence;

(D) avoiding unnecessary proof and cumulative evi-
dence, and limiting the use of testimony under Federal
Rule of Evidence 702;

(E) determining the appropriateness and timing of
summary adjudication under Rule 56;

(F) controlling and scheduling discovery, including or-
ders affecting disclosures and discovery under Rule 26
and Rules 29 through 3T7;

(G) identifying witnesses and documents, scheduling
the filing and exchange of any pretrial briefs, and setting
dates for further conferences and for trial;

(H) referring matters to a magistrate judge or a
master;

(I) settling the case and using special procedures to
assist in resolving the dispute when authorized by stat-
ute or local rule;

(J) determining the form and content of the pretrial
order;

(K) disposing of pending motions;

(L) adopting special procedures for managing poten-
tially difficult or protracted actions that may involve
complex issues, multiple parties, difficult legal questions,
or unusual proof problems;

(M) ordering a separate trial under Rule 42(b) of a
claim, counterclaim, crossclaim, third-party claim, or
particular issue;
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(N) ordering the presentation of evidence early in the
trial on a manageable issue that might, on the evidence,
be the basis for a judgment as a matter of law under
Rule 50(a) or a judgment on partial findings under
Rule 52(c);

(O) establishing a reasonable limit on the time al-
lowed to present evidence; and

(P) facilitating in other ways the just, speedy, and in-
expensive disposition of the action.

(d) Pretrial orders.—After any conference under this
rule, the court should issue an order reciting the action
taken. This order controls the course of the action unless
the court modifies it.

(e) Final pretrial conference and orders.—The court may
hold a final pretrial conference to formulate a trial plan, in-
cluding a plan to facilitate the admission of evidence. The
conference must be held as close to the start of trial as is
reasonable, and must be attended by at least one attorney
who will conduct the trial for each party and by any unrepre-
sented party. The court may modify the order issued after
a final pretrial conference only to prevent manifest injustice.

(f) Sanctions.

(1) In general.—On motion or on its own, the court may
issue any just orders, including those authorized by Rule
37(b)(2)(A)(i)—(vii), if a party or its attorney:

(A) fails to appear at a scheduling or other pretrial
conference;

(B) is substantially unprepared to participate—or
does not participate in good faith—in the conference; or

(C) fails to obey a scheduling or other pretrial order.

(2) Imposing fees and costs.—Instead of or in addition
to any other sanction, the court must order the party, its
attorney, or both to pay the reasonable expenses—includ-
ing attorney’s fees—incurred because of any noncompli-
ance with this rule, unless the noncompliance was substan-
tially justified or other circumstances make an award of
expenses unjust.
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TiTLE IV. PARTIES

Rule 17. Plaintiff and defendant; capacity; public officers.

(@) Real party in interest.

(1) Designation in general.—An action must be prose-
cuted in the name of the real party in interest. The fol-
lowing may sue in their own names without joining the
person for whose benefit the action is brought:

(A) an executor;

(B) an administrator;

(C) a guardian;

(D) a bailee;

(E) a trustee of an express trust;

(F) a party with whom or in whose name a contract
has been made for another’s benefit; and

(G) a party authorized by statute.

(2) Action in the name of the United States for anoth-
er’s use or benefit—When a federal statute so provides,
an action for another’s use or benefit must be brought in
the name of the United States.

(3) Joinder of the real party in interest.—The court may
not dismiss an action for failure to prosecute in the name
of the real party in interest until, after an objection, a
reasonable time has been allowed for the real party in in-
terest to ratify, join, or be substituted into the action.
After ratification, joinder, or substitution, the action pro-
ceeds as if it had been originally commenced by the real
party in interest.

(b) Capacity to sue or be sued.—Capacity to sue or be sued
is determined as follows:

(1) for an individual who is not acting in a representa-
tive capacity, by the law of the individual’s domicile;

(2) for a corporation, by the law under which it was or-
ganized; and

(3) for all other parties, by the law of the state where
the court is located, except that:
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(A) a partnership or other unincorporated association
with no such capacity under that state’s law may sue or
be sued in its common name to enforce a substantive
right existing under the United States Constitution or
laws; and

(B) 28 U.S. C. §§754 and 959(a) govern the capacity
of a receiver appointed by a United States court to sue
or be sued in a United States court.

() Minor or incompetent person.

(1) With a representative.—The following representa-
tives may sue or defend on behalf of a minor or an incom-
petent person:

(A) a general guardian;
(B) a committee;

(C) a conservator; or
(D) a like fiduciary.

(2) Without a representative.—A minor or an incompe-
tent person who does not have a duly appointed repre-
sentative may sue by a next friend or by a guardian ad
litem. The court must appoint a guardian ad litem—or
issue another appropriate order—to protect a minor or in-
competent person who is unrepresented in an action.

(d) Public officer’s title and name.—A public officer who
sues or is sued in an official capacity may be designated by
official title rather than by name, but the court may order
that the officer’s name be added.

Rule 18. Joinder of claims.

(@) In general.—A party asserting a claim, counterclaim,
crossclaim, or third-party claim may join, as independent or
alternative claims, as many claims as it has against an oppos-
ing party.

(b) Joinder of contingent claims.—A party may join two
claims even though one of them is contingent on the disposi-
tion of the other; but the court may grant relief only in ac-
cordance with the parties’ relative substantive rights. In
particular, a plaintiff may state a claim for money and a claim
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to set aside a conveyance that is fraudulent as to that plain-
tiff, without first obtaining a judgment for the money.

Rule 19. Required joinder of parties.

(a) Persons required to be joined if feasible.

(1) Required party.—A person who is subject to service
of process and whose joinder will not deprive the court of
subject-matter jurisdiction must be joined as a party if:

(A) in that person’s absence, the court cannot accord
complete relief among existing parties; or
(B) that person claims an interest relating to the sub-
ject of the action and is so situated that disposing of the
action in the person’s absence may:
(i) as a practical matter impair or impede the per-
son’s ability to protect the interest; or
(ii) leave an existing party subject to a substantial
risk of incurring double, multiple, or otherwise incon-
sistent obligations because of the interest.

(2) Joinder by court order.—If a person has not been
joined as required, the court must order that the person
be made a party. A person who refuses to join as a plain-
tiff may be made either a defendant or, in a proper case,
an involuntary plaintiff.

(3) Venue.—If a joined party objects to venue and the
joinder would make venue improper, the court must dis-
miss that party.

(b) When joinder is not feasible.—If a person who is re-
quired to be joined if feasible cannot be joined, the court
must determine whether, in equity and good conscience, the
action should proceed among the existing parties or should
be dismissed. The factors for the court to consider include:

(1) the extent to which a judgment rendered in the per-
son’s absence might prejudice that person or the existing
parties;

(2) the extent to which any prejudice could be lessened
or avoided by:
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(A) protective provisions in the judgment;
(B) shaping the relief; or
(C) other measures;

(3) whether a judgment rendered in the person’s ab-
sence would be adequate; and

(4) whether the plaintiff would have an adequate rem-
edy if the action were dismissed for nonjoinder.

(c) Pleading the reasons for nonjoinder.—When asserting
a claim for relief, a party must state:
(1) the name, if known, of any person who is required to
be joined if feasible but is not joined; and
(2) the reasons for not joining that person.

(d) Exception for class actions.—This rule is subject to
Rule 23.

Rule 20. Permissive joinder of parties.

(@) Persons who may join or be joined.
(1) Plaintiffs.—Persons may join in one action as
plaintiffs if:

(A) they assert any right to relief jointly, severally, or
in the alternative with respect to or arising out of the
same transaction, occurrence, or series of transactions
or occurrences; and

(B) any question of law or fact common to all plaintiffs
will arise in the action.

(2) Defendants.—Persons—as well as a vessel, cargo, or
other property subject to admiralty process in rem—may
be joined in one action as defendants if:

(A) any right to relief is asserted against them jointly,
severally, or in the alternative with respect to or arising
out of the same transaction, occurrence, or series of
transactions or occurrences; and

(B) any question of law or fact common to all defend-
ants will arise in the action.

(3) Euxtent of relief—Neither a plaintiff nor a defendant
need be interested in obtaining or defending against all
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the relief demanded. The court may grant judgment to

one or more plaintiffs according to their rights, and

against one or more defendants according to their
liabilities.

(b) Protective measures.—The court may issue orders—
including an order for separate trials—to protect a party
against embarrassment, delay, expense, or other prejudice
that arises from including a person against whom the party
asserts no claim and who asserts no claim against the
party.

Rule 21. Misjoinder and nonjoinder of parties.

Misjoinder of parties is not a ground for dismissing an ac-
tion. On motion or on its own, the court may at any time,
on just terms, add or drop a party. The court may also
sever any claim against a party.

Rule 22. Interpleader.

(a) Grounds.

(1) By a plaintiff—Persons with claims that may ex-
pose a plaintiff to double or multiple liability may be joined
as defendants and required to interplead. Joinder for in-
terpleader is proper even though:

(A) the claims of the several claimants, or the titles
on which their claims depend, lack a common origin or
are adverse and independent rather than identical; or

(B) the plaintiff denies liability in whole or in part to
any or all of the claimants.

(2) By a defendant.—A defendant exposed to similar li-
ability may seek interpleader through a crossclaim or
counterclaim.

(b) Relation to other rules and statutes—This rule sup-
plements—and does not limit—the joinder of parties allowed
by Rule 20. The remedy this rule provides is in addition
to—and does not supersede or limit—the remedy provided
by 28 U. S. C. §§1335, 1397, and 2361. An action under those
statutes must be conducted under these rules.
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Rule 23. Class actions.

(@) Prerequisites.—One or more members of a class may
sue or be sued as representative parties on behalf of all mem-
bers only if:

(1) the class is so numerous that joinder of all members
is impracticable;

(2) there are questions of law or fact common to the
class;

(3) the claims or defenses of the representative parties
are typical of the claims or defenses of the class; and

(4) the representative parties will fairly and adequately
protect the interests of the class.

(b) Types of class actions.—A class action may be main-
tained if Rule 23(a) is satisfied and if:
(1) prosecuting separate actions by or against individual
class members would create a risk of:

(A) inconsistent or varying adjudications with respect
to individual class members that would establish incom-
patible standards of conduct for the party opposing the
class; or

(B) adjudications with respect to individual class
members that, as a practical matter, would be disposi-
tive of the interests of the other members not parties to
the individual adjudications or would substantially im-
pair or impede their ability to protect their interests;

(2) the party opposing the class has acted or refused to
act on grounds that apply generally to the class, so that
final injunctive relief or corresponding declaratory relief is
appropriate respecting the class as a whole; or

(3) the court finds that the questions of law or fact com-
mon to class members predominate over any questions
affecting only individual members, and that a class action
is superior to other available methods for fairly and effi-
ciently adjudicating the controversy. The matters perti-
nent to these findings include:

(A) the class members’ interests in individually con-
trolling the prosecution or defense of separate actions;
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(B) the extent and nature of any litigation concern-
ing the controversy already begun by or against class
members;

(C) the desirability or undesirability of concentrating
the litigation of the claims in the particular forum; and

(D) the likely difficulties in managing a class action.

(c) Certification order; nmotice to class members; judg-
ment,; issues classes; subclasses.
(1) Certification order.

(A) Time to 1ssue.—At an early practicable time after
a person sues or is sued as a class representative, the
court must determine by order whether to certify the
action as a class action.

(B) Defining the class; appointing class counsel.—An
order that certifies a class action must define the class
and the class claims, issues, or defenses, and must ap-
point class counsel under Rule 23(g).

(C) Altering or amending the order.—An order that
grants or denies class certification may be altered or
amended before final judgment.

(2) Notice.

(A) For (b)(1) or (b)(2) classes.—For any class certi-
fied under Rule 23(b)(1) or (b)(2), the court may direct
appropriate notice to the class.

(B) For (b)(3) classes.—For any class certified under
Rule 23(b)(3), the court must direct to class members the
best notice that is practicable under the circumstances,
including individual notice to all members who can be
identified through reasonable effort. The notice must
clearly and concisely state in plain, easily understood
language:

(i) the nature of the action;

(i) the definition of the class certified;

(iii) the class claims, issues, or defenses;

(iv) that a class member may enter an appearance
through an attorney if the member so desires;
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(v) that the court will exclude from the class any
member who requests exclusion;

(vi) the time and manner for requesting exclusion;
and

(vii) the binding effect of a class judgment on mem-
bers under Rule 23(c)(3).

(3) Judgment.—Whether or not favorable to the class,
the judgment in a class action must:

(A) for any class certified under Rule 23(b)(1) or
(b)(2), include and describe those whom the court finds
to be class members; and

(B) for any class certified under Rule 23(b)(3), include
and specify or describe those to whom the Rule 23(c)(2)
notice was directed, who have not requested exclusion,
and whom the court finds to be class members.

(4) Particular issues—When appropriate, an action
may be brought or maintained as a class action with re-
spect to particular issues.

() Subclasses.—When appropriate, a class may be di-
vided into subclasses that are each treated as a class under
this rule.

(d) Conducting the action.
(1) In general.—In conducting an action under this rule,
the court may issue orders that:

(A) determine the course of proceedings or prescribe
measures to prevent undue repetition or complication in
presenting evidence or argument,

(B) require—to protect class members and fairly con-
duct the action—giving appropriate notice to some or all
class members of:

(i) any step in the action;

(ii) the proposed extent of the judgment; or

(iii) the members’ opportunity to signify whether
they consider the representation fair and adequate,
to intervene and present claims or defenses, or to
otherwise come into the action;
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(C) impose conditions on the representative parties or
on intervenors;

(D) require that the pleadings be amended to elimi-
nate allegations about representation of absent persons
and that the action proceed accordingly; or

(E) deal with similar procedural matters.

(2) Combining and amending orders.—An order under
Rule 23(d)(1) may be altered or amended from time to time
and may be combined with an order under Rule 16.

(e) Settlement, voluntary dismissal, or compromise.—
The claims, issues, or defenses of a certified class may be
settled, voluntarily dismissed, or compromised only with the
court’s approval. The following procedures apply to a pro-
posed settlement, voluntary dismissal, or compromise:

(1) The court must direct notice in a reasonable manner
to all class members who would be bound by the proposal.

(2) If the proposal would bind class members, the court
may approve it only after a hearing and on finding that it
is fair, reasonable, and adequate.

(3) The parties seeking approval must file a statement
identifying any agreement made in connection with the
proposal.

(4) If the class action was previously certified under
Rule 23(b)(3), the court may refuse to approve a settle-
ment unless it affords a new opportunity to request exclu-
sion to individual class members who had an earlier oppor-
tunity to request exclusion but did not do so.

(5) Any class member may object to the proposal if it
requires court approval under this subdivision (e); the ob-
jection may be withdrawn only with the court’s approval.

(f) Appeals.—A court of appeals may permit an appeal
from an order granting or denying class-action certification
under this rule if a petition for permission to appeal is filed
with the circuit clerk within 10 days after the order is en-
tered. An appeal does not stay proceedings in the district
court unless the district judge or the court of appeals so
orders.
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(g) Class counsel.

(1) Appointing class counsel.—Unless a statute pro-
vides otherwise, a court that certifies a class must appoint
class counsel. In appointing class counsel, the court:

(A) must consider:

(i) the work counsel has done in identifying or in-
vestigating potential claims in the action;

(ii) counsel’s experience in handling class actions,
other complex litigation, and the types of claims as-
serted in the action;

(iii) counsel’s knowledge of the applicable law; and

(iv) the resources that counsel will commit to repre-
senting the class;

(B) may consider any other matter pertinent to coun-
sel’s ability to fairly and adequately represent the inter-
ests of the class;

(C) may order potential class counsel to provide infor-
mation on any subject pertinent to the appointment and
to propose terms for attorney’s fees and nontaxable
costs;

(D) may include in the appointing order provisions
about the award of attorney’s fees or nontaxable costs
under Rule 23(h); and

(E) may make further orders in connection with the
appointment.

(2) Standard for appointing class counsel.—When one
applicant seeks appointment as class counsel, the court
may appoint that applicant only if the applicant is adequate
under Rule 23(g)(1) and (4). If more than one adequate
applicant seeks appointment, the court must appoint the
applicant best able to represent the interests of the class.

(3) Interim counsel.—The court may designate interim
counsel to act on behalf of a putative class before deter-
mining whether to certify the action as a class action.

(4) Duty of class counsel.—Class counsel must fairly
and adequately represent the interests of the class.
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(h) Attorney’s fees and nontaxable costs.—In a certified
class action, the court may award reasonable attorney’s fees
and nontaxable costs that are authorized by law or by the
parties’ agreement. The following procedures apply:

(1) A claim for an award must be made by motion under
Rule 54(d)(2), subject to the provisions of this subdivision
(h), at a time the court sets. Notice of the motion must
be served on all parties and, for motions by class counsel,
directed to class members in a reasonable manner.

(2) A class member, or a party from whom payment is
sought, may object to the motion.

(3) The court may hold a hearing and must find the facts
and state its legal conclusions under Rule 52(a).

(4) The court may refer issues related to the amount of
the award to a special master or a magistrate judge, as
provided in Rule 54(d)(2)(D).

Rule 23.1. Derivative actions.

(@) Prerequisites.—This rule applies when one or more
shareholders or members of a corporation or an unincorpo-
rated association bring a derivative action to enforce a right
that the corporation or association may properly assert but
has failed to enforce. The derivative action may not be
maintained if it appears that the plaintiff does not fairly and
adequately represent the interests of shareholders or mem-
bers who are similarly situated in enforcing the right of the
corporation or association.

(b) Pleading requirements.—The complaint must be veri-
fied and must:

(1) allege that the plaintiff was a shareholder or mem-
ber at the time of the transaction complained of, or that
the plaintiff’s share or membership later devolved on it by
operation of law;

(2) allege that the action is not a collusive one to confer
jurisdiction that the court would otherwise lack; and

(3) state with particularity:
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(A) any effort by the plaintiff to obtain the desired
action from the directors or comparable authority and,
if necessary, from the shareholders or members; and

(B) the reasons for not obtaining the action or not
making the effort.

(c) Settlement, dismissal, and compromise.—A derivative
action may be settled, voluntarily dismissed, or compromised
only with the court’s approval. Notice of a proposed settle-
ment, voluntary dismissal, or compromise must be given
to shareholders or members in the manner that the court
orders.

Rule 23.2. Actions relating to unincorporated associations.

This rule applies to an action brought by or against the
members of an unincorporated association as a class by nam-
ing certain members as representative parties. The action
may be maintained only if it appears that those parties will
fairly and adequately protect the interests of the association
and its members. In conducting the action, the court may
issue any appropriate orders corresponding with those in
Rule 23(d), and the procedure for settlement, voluntary dis-
missal, or compromise must correspond with the procedure
in Rule 23(e).

Rule 2. Intervention.

(@) Intervention of right.—On timely motion, the court
must permit anyone to intervene who:

(1) is given an unconditional right to intervene by a fed-
eral statute; or

(2) claims an interest relating to the property or trans-
action that is the subject of the action, and is so situated
that disposing of the action may as a practical matter
impair or impede the movant’s ability to protect its in-
terest, unless existing parties adequately represent that
interest.

(b) Permissive intervention.
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(1) In general.—On timely motion, the court may per-
mit anyone to intervene who:
(A) is given a conditional right to intervene by a fed-
eral statute; or
(B) has a claim or defense that shares with the main
action a common question of law or fact.

(2) By a government officer or agency.—On timely mo-
tion, the court may permit a federal or state governmental
officer or agency to intervene if a party’s claim or defense
is based on:

(A) a statute or executive order administered by the
officer or agency; or

(B) any regulation, order, requirement, or agreement
issued or made under the statute or executive order.

(3) Delay or prejudice.—In exercising its discretion, the
court must consider whether the intervention will unduly
delay or prejudice the adjudication of the original par-
ties’ rights.

(¢) Notice and pleading required.—A motion to intervene
must be served on the parties as provided in Rule 5. The
motion must state the grounds for intervention and be ac-
companied by a pleading that sets out the claim or defense
for which intervention is sought.

Rule 25. Substitution of parties.

(o) Death.

(1) Substitution if the claim is not extinguished.—If a
party dies and the claim is not extinguished, the court may
order substitution of the proper party. A motion for sub-
stitution may be made by any party or by the decedent’s
successor or representative. If the motion is not made
within 90 days after service of a statement noting the
death, the action by or against the decedent must be
dismissed.

(2) Continuation among the remaining parties—After
a party’s death, if the right sought to be enforced survives
only to or against the remaining parties, the action does
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not abate, but proceeds in favor of or against the remain-
ing parties. The death should be noted on the record.

(3) Service.—A motion to substitute, together with a
notice of hearing, must be served on the parties as pro-
vided in Rule 5 and on nonparties as provided in Rule 4.
A statement noting death must be served in the same
manner. Service may be made in any judicial district.

(b) Imcompetency.—If a party becomes incompetent, the
court may, on motion, permit the action to be continued by
or against the party’s representative. The motion must be
served as provided in Rule 25(a)(3).

() Transfer of interest.—If an interest is transferred, the
action may be continued by or against the original party un-
less the court, on motion, orders the transferee to be substi-
tuted in the action or joined with the original party. The
motion must be served as provided in Rule 25(a)(3).

(d) Public officers; death or separation from office.—An
action does not abate when a public officer who is a party in
an official capacity dies, resigns, or otherwise ceases to hold
office while the action is pending. The officer’s successor
is automatically substituted as a party. Later proceedings
should be in the substituted party’s name, but any misnomer
not affecting the parties’ substantial rights must be disre-
garded. The court may order substitution at any time, but
the absence of such an order does not affect the substitution.

TiTLE V. DISCLOSURES AND DISCOVERY

Rule 26. Duty to disclose; general provisions goverwing
discovery.

(@) Required disclosures.
(1) Imitial disclosure.

(A) In general.—Except as exempted by Rule
26(a)(1)(B) or as otherwise stipulated or ordered by the
court, a party must, without awaiting a discovery re-
quest, provide to the other parties:

(i) the name and, if known, the address and tele-
phone number of each individual likely to have dis-
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coverable information—along with the subjects of
that information—that the disclosing party may use
to support its claims or defenses, unless the use would
be solely for impeachment;

(ii) a copy—or a description by category and loca-
tion—of all documents, electronically stored informa-
tion, and tangible things that the disclosing party has
in its possession, custody, or control and may use to
support its claims or defenses, unless the use would
be solely for impeachment;

(iii) a computation of each category of damages
claimed by the disclosing party—who must also make
available for inspection and copying as under Rule 34
the documents or other evidentiary material, unless
privileged or protected from disclosure, on which each
computation is based, including materials bearing on
the nature and extent of injuries suffered; and

(iv) for inspection and copying as under Rule 34,
any insurance agreement under which an insurance
business may be liable to satisfy all or part of a possi-
ble judgment in the action or to indemnify or reim-
burse for payments made to satisfy the judgment.

(B) Proceedings exempt from initial disclosure.—

The following proceedings are exempt from initial
disclosure:

(i) an action for review on an administrative record;

(i) a petition for habeas corpus or any other pro-
ceeding to challenge a criminal conviction or sentence;

(iii) an action brought without an attorney by a
person in the custody of the United States, a state, or
a state subdivision;

(iv) an action to enforce or quash an administrative
summons or subpoena;

(v) an action by the United States to recover bene-
fit payments;

(vi) an action by the United States to collect on a
student loan guaranteed by the United States;
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(vii) a proceeding ancillary to a proceeding in an-
other court; and
(viii) an action to enforce an arbitration award.

(C) Time for initial disclosures—in general.—A
party must make the initial disclosures at or within 14
days after the parties’ Rule 26(f) conference unless a
different time is set by stipulation or court order, or
unless a party objects during the conference that initial
disclosures are not appropriate in this action and states
the objection in the proposed discovery plan. In ruling
on the objection, the court must determine what disclo-
sures, if any, are to be made and must set the time for
disclosure.

(D) Time for initial disclosures—for parties served
or joined later.—A party that is first served or other-
wise joined after the Rule 26(f) conference must make
the initial disclosures within 30 days after being served
or joined, unless a different time is set by stipulation or
court order.

(F) Basis for initial disclosure; unacceptable eux-
cuses.—A party must make its initial disclosures based
on the information then reasonably available to it. A
party is not excused from making its disclosures because
it has not fully investigated the case or because it chal-
lenges the sufficiency of another party’s disclosures or
because another party has not made its disclosures.

(2) Disclosure of expert testimony.

(A) In general.—In addition to the disclosures re-
quired by Rule 26(a)(1), a party must disclose to the
other parties the identity of any witness it may use at
trial to present evidence under Federal Rule of Evi-
dence 702, 703, or 705.

(B) Written report.—Unless otherwise stipulated or
ordered by the court, this disclosure must be accompa-
nied by a written report—prepared and signed by the
witness—if the witness is one retained or specially em-
ployed to provide expert testimony in the case or one
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whose duties as the party’s employee regularly involve
giving expert testimony. The report must contain:
(i) a complete statement of all opinions the witness
will express and the basis and reasons for them;
(ii) the data or other information considered by the
witness in forming them;
(iii) any exhibits that will be used to summarize or
support them;
(iv) the witness’s qualifications, including a list of
all publications authored in the previous ten years;
(v) a list of all other cases in which, during the pre-
vious four years, the witness testified as an expert at
trial or by deposition; and
(vi) a statement of the compensation to be paid for
the study and testimony in the case.

(C) Time to disclose expert testimony.—A party must
make these disclosures at the times and in the sequence
that the court orders. Absent a stipulation or a court
order, the disclosures must be made:

(i) at least 90 days before the date set for trial or
for the case to be ready for trial; or

(ii) if the evidence is intended solely to contradict
or rebut evidence on the same subject matter identi-
fied by another party under Rule 26(a)(2)(B), within

30 days after the other party’s disclosure.

(D) Supplementing the disclosure.—The parties must
supplement these disclosures when required under
Rule 26(e).

(8) Pretrial disclosures.

(A) In general.—In addition to the disclosures re-
quired by Rule 26(a)(1) and (2), a party must provide to
the other parties and promptly file the following infor-
mation about the evidence that it may present at trial
other than solely for impeachment:

(i) the name and, if not previously provided, the ad-
dress and telephone number of each witness—sepa-
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rately identifying those the party expects to present
and those it may call if the need arises;

(ii) the designation of those witnesses whose testi-
mony the party expects to present by deposition and,
if not taken stenographically, a transcript of the perti-
nent parts of the deposition; and

(iii) an identification of each document or other ex-
hibit, including summaries of other evidence—sepa-
rately identifying those items the party expects to
offer and those it may offer if the need arises.

(B) Time for pretrial disclosures; objections.—Unless
the court orders otherwise, these disclosures must be
made at least 30 days before trial. Within 14 days after
they are made, unless the court sets a different time, a
party may serve and promptly file a list of the following
objections: any objections to the use under Rule 32(a)
of a deposition designated by another party under Rule
26(a)(3)(A)(ii); and any objection, together with the
grounds for it, that may be made to the admissibility
of materials identified under Rule 26(a)(3)(A)@iii). An
objection not so made—except for one under Federal
Rule of Evidence 402 or 403—is waived unless excused
by the court for good cause.

(4) Form of disclosures.—Unless the court orders oth-
erwise, all disclosures under Rule 26(a) must be in writing,
signed, and served.

(b) Discovery scope and limits.

(1) Scope in general.—Unless otherwise limited by
court order, the scope of discovery is as follows: Parties
may obtain discovery regarding any nonprivileged matter
that is relevant to any party’s claim or defense—including
the existence, description, nature, custody, condition, and
location of any documents or other tangible things and the
identity and location of persons who know of any discover-
able matter. For good cause, the court may order discov-
ery of any matter relevant to the subject matter involved
in the action. Relevant information need not be admissi-



1060 RULES OF CIVIL PROCEDURE

ble at the trial if the discovery appears reasonably calcu-
lated to lead to the discovery of admissible evidence. All
discovery is subject to the limitations imposed by Rule
26(b)(2)(C).

(2) Limitations on frequency and extent.

(A) When permitted.—By order, the court may alter
the limits in these rules on the number of depositions
and interrogatories or on the length of depositions under
Rule 30. By order or local rule, the court may also limit
the number of requests under Rule 36.

(B) Specific limitations on electronically stored in-
formation.—A party need not provide discovery of elec-
tronically stored information from sources that the
party identifies as not reasonably accessible because of
undue burden or cost. On motion to compel discovery
or for a protective order, the party from whom discov-
ery is sought must show that the information is not rea-
sonably accessible because of undue burden or cost. If
that showing is made, the court may nonetheless order
discovery from such sources if the requesting party
shows good cause, considering the limitations of Rule
26(b)(2)(C). The court may specify conditions for the
discovery.

(C) When required.—On motion or on its own, the
court must limit the frequency or extent of discovery
otherwise allowed by these rules or by local rule if it
determines that:

(i) the discovery sought is unreasonably cumulative
or duplicative, or can be obtained from some other
source that is more convenient, less burdensome, or
less expensive;

(ii) the party seeking discovery has had ample op-
portunity to obtain the information by discovery in
the action; or

(iii) the burden or expense of the proposed discov-
ery outweighs its likely benefit, considering the needs
of the case, the amount in controversy, the parties’
resources, the importance of the issues at stake in the
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action, and the importance of the discovery in resolv-
ing the issues.

(3) Trial preparation: materials.

(A) Documents and tangible things.—Ordinarily, a
party may not discover documents and tangible things
that are prepared in anticipation of litigation or for trial
by or for another party or its representative (including
the other party’s attorney, consultant, surety, indemni-
tor, insurer, or agent). But, subject to Rule 26(b)(4),
those materials may be discovered if:

(i) they are otherwise discoverable under Rule

26(b)(1); and

(ii) the party shows that it has substantial need for
the materials to prepare its case and cannot, without
undue hardship, obtain their substantial equivalent by
other means.

(B) Protection against disclosure.—If the court or-
ders discovery of those materials, it must protect
against disclosure of the mental impressions, conclu-
sions, opinions, or legal theories of a party’s attorney or
other representative concerning the litigation.

(C) Previous statement.—Any party or other person
may, on request and without the required showing, ob-
tain the person’s own previous statement about the ac-
tion or its subject matter. If the request is refused, the
person may move for a court order, and Rule 37(a)(5)
applies to the award of expenses. A previous state-
ment is either:

(i) a written statement that the person has signed
or otherwise adopted or approved; or

(il) a contemporaneous stenographic, mechanical,
electrical, or other recording—or a transcription of
it—that recites substantially verbatim the person’s
oral statement.

(4) Trial preparation: experts.
(A) Expert who may testify.—A party may depose
any person who has been identified as an expert whose
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opinions may be presented at trial. If Rule 26(a)(2)(B)
requires a report from the expert, the deposition may
be conducted only after the report is provided.

(B) Expert employed only for trial preparation.—
Ordinarily, a party may not, by interrogatories or
deposition, discover facts known or opinions held by an
expert who has been retained or specially employed by
another party in anticipation of litigation or to prepare
for trial and who is not expected to be called as a wit-
ness at trial. But a party may do so only:

(i) as provided in Rule 35(b); or

(ii) on showing exceptional circumstances under
which it is impracticable for the party to obtain facts
or opinions on the same subject by other means.

(C) Payment.—Unless manifest injustice would re-
sult, the court must require that the party seeking
discovery:

(i) pay the expert a reasonable fee for time spent
in responding to discovery under Rule 26(b)(4)(A) or
(B); and

(ii) for discovery under (B), also pay the other party
a fair portion of the fees and expenses it reasonably
incurred in obtaining the expert’s facts and opinions.

(5) Claiming privilege or protecting trial-preparation

materials.

(A) Information withheld.—When a party withholds
information otherwise discoverable by claiming that
the information is privileged or subject to protection as
trial-preparation material, the party must:

(i) expressly make the claim; and

(ii) describe the nature of the documents, communi-
cations, or tangible things not produced or disclosed—
and do so in a manner that, without revealing informa-
tion itself privileged or protected, will enable other
parties to assess the claim.

(B) Information produced.—If information produced
in discovery is subject to a claim of privilege or of pro-
tection as trial-preparation material, the party making
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the claim may notify any party that received the infor-
mation of the claim and the basis for it. After being
notified, a party must promptly return, sequester, or de-
stroy the specified information and any copies it has;
must not use or disclose the information until the claim
is resolved; must take reasonable steps to retrieve the
information if the party disclosed it before being noti-
fied; and may promptly present the information to the
court under seal for a determination of the claim. The
producing party must preserve the information until the
claim is resolved.

(¢) Protective orders.

(1) In general.—A party or any person from whom dis-
covery is sought may move for a protective order in the
court where the action is pending—or as an alternative on
matters relating to a deposition, in the court for the dis-
trict where the deposition will be taken. The motion
must include a certification that the movant has in good
faith conferred or attempted to confer with other affected
parties in an effort to resolve the dispute without court
action. The court may, for good cause, issue an order to
protect a party or person from annoyance, embarrassment,
oppression, or undue burden or expense, including one or
more of the following:

(A) forbidding the disclosure or discovery;

(B) specifying terms, including time and place, for the
disclosure or discovery;

(C) prescribing a discovery method other than the one
selected by the party seeking discovery;

(D) forbidding inquiry into certain matters, or limiting
the scope of disclosure or discovery to certain matters;

(E) designating the persons who may be present
while the discovery is conducted;

(F) requiring that a deposition be sealed and opened
only on court order;

(G) requiring that a trade secret or other confidential
research, development, or commercial information not
be revealed or be revealed only in a specified way; and
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(H) requiring that the parties simultaneously file
specified documents or information in sealed envelopes,
to be opened as the court directs.

(2) Ordering discovery.—If a motion for a protective
order is wholly or partly denied, the court may, on just
terms, order that any party or person provide or permit
discovery.

(3) Awarding expenses.—Rule 37(a)(5) applies to the
award of expenses.

(d) Timing and sequence of discovery.

(1) Timing.—A party may not seek discovery from any
source before the parties have conferred as required by
Rule 26(f), except in a proceeding exempted from initial
disclosure under Rule 26(a)(1)(B), or when authorized by
these rules, by stipulation, or by court order.

(2) Sequence.—Unless, on motion, the court orders oth-
erwise for the parties’ and witnesses’ convenience and in
the interests of justice:

(A) methods of discovery may be used in any se-
quence; and

(B) discovery by one party does not require any other
party to delay its discovery.

(e) Supplementing disclosures and responses.

(1) In general.—A party who has made a disclosure
under Rule 26(a)—or who has responded to an interroga-
tory, request for production, or request for admission—
must supplement or correct its disclosure or response:

(A) in a timely manner if the party learns that in
some material respect the disclosure or response is
incomplete or incorrect, and if the additional or correc-
tive information has not otherwise been made known
to the other parties during the discovery process or in
writing; or

(B) as ordered by the court.

(2) Expert witness.—For an expert whose report must
be disclosed under Rule 26(a)(2)(B), the party’s duty to
supplement extends both to information included in the
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report and to information given during the expert’s
deposition. Any additions or changes to this information
must be disclosed by the time the party’s pretrial disclo-
sures under Rule 26(a)(3) are due.

(f) Conference of the parties; planning for discovery.

(1) Conference timing.—Except in a proceeding ex-
empted from initial disclosure under Rule 26(a)(1)(B) or
when the court orders otherwise, the parties must confer
as soon as practicable—and in any event at least 21 days
before a scheduling conference is to be held or a scheduling
order is due under Rule 16(b).

(2) Conference content; parties’ responsibilities.—In
conferring, the parties must consider the nature and basis
of their claims and defenses and the possibilities for
promptly settling or resolving the case; make or arrange
for the disclosures required by Rule 26(a)(1); discuss any
issues about preserving discoverable information; and de-
velop a proposed discovery plan. The attorneys of record
and all unrepresented parties that have appeared in the
case are jointly responsible for arranging the conference,
for attempting in good faith to agree on the proposed dis-
covery plan, and for submitting to the court within 14 days
after the conference a written report outlining the plan.
The court may order the parties or attorneys to attend the
conference in person.

(3) Discovery plan.—A discovery plan must state the
parties’ views and proposals on:

(A) what changes should be made in the timing, form,
or requirement for disclosures under Rule 26(a), includ-
ing a statement of when initial disclosures were made or
will be made;

(B) the subjects on which discovery may be needed,
when discovery should be completed, and whether dis-
covery should be conducted in phases or be limited to or
focused on particular issues;

(C) any issues about disclosure or discovery of elec-
tronically stored information, including the form or
forms in which it should be produced;
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(D) any issues about claims of privilege or of protec-
tion as trial-preparation materials, including—if the par-
ties agree on a procedure to assert these claims after
production—whether to ask the court to include their
agreement in an order;

(E) what changes should be made in the limitations
on discovery imposed under these rules or by local rule,
and what other limitations should be imposed; and

(F) any other orders that the court should issue under
Rule 26(c) or under Rule 16(b) and (c).

(4) Expedited schedule—If necessary to comply with

its expedited schedule for Rule 16(b) conferences, a court
may by local rule:

(A) require the parties’ conference to occur less than
21 days before the scheduling conference is held or a
scheduling order is due under Rule 16(b); and

(B) require the written report outlining the discovery
plan to be filed less than 14 days after the parties’ con-
ference, or excuse the parties from submitting a written
report and permit them to report orally on their discov-
ery plan at the Rule 16(b) conference.

(g9) Signing disclosures and discovery requests, re-
sponses, and objections.

(1) Signature required; effect of signature.—Every dis-

closure under Rule 26(a)(1) or (a)(3) and every discovery
request, response, or objection must be signed by at least
one attorney of record in the attorney’s own name—or by
the party personally, if unrepresented—and must state the
signer’s address, e-mail address, and telephone number.
By signing, an attorney or party certifies that to the best
of the person’s knowledge, information, and belief formed
after a reasonable inquiry:

(A) with respect to a disclosure, it is complete and
correct as of the time it is made; and

(B) with respect to a discovery request, response, or
objection, it is:
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(i) consistent with these rules and warranted by ex-
isting law or by a nonfrivolous argument for extend-
ing, modifying, or reversing existing law, or for estab-
lishing new law;

(ii) not interposed for any improper purpose, such
as to harass, cause unnecessary delay, or needlessly
increase the cost of litigation; and

(iii) neither unreasonable nor unduly burdensome
or expensive, considering the needs of the case, prior
discovery in the case, the amount in controversy, and
the importance of the issues at stake in the action.

(2) Failure to sign.—Other parties have no duty to act
on an unsigned disclosure, request, response, or objection
until it is signed, and the court must strike it unless a
signature is promptly supplied after the omission is called
to the attorney’s or party’s attention.

(3) Sanction for improper certification.—If a certifica-
tion violates this rule without substantial justification, the
court, on motion or on its own, must impose an appropriate
sanction on the signer, the party on whose behalf the
signer was acting, or both. The sanction may include an
order to pay the reasonable expenses, including attorney’s
fees, caused by the violation.

Rule 27. Depositions to perpetuate testimony.

(@) Before an action is filed.

(1) Petition.—A person who wants to perpetuate testi-
mony about any matter cognizable in a United States court
may file a verified petition in the district court for the
district where any expected adverse party resides. The
petition must ask for an order authorizing the petitioner
to depose the named persons in order to perpetuate their
testimony. The petition must be titled in the petitioner’s
name and must show:

(A) that the petitioner expects to be a party to an
action cognizable in a United States court but cannot
presently bring it or cause it to be brought;



1068 RULES OF CIVIL PROCEDURE

(B) the subject matter of the expected action and the
petitioner’s interest;

(C) the facts that the petitioner wants to establish by
the proposed testimony and the reasons to perpetuate it;

(D) the names or a description of the persons whom
the petitioner expects to be adverse parties and their
addresses, so far as known; and

(E) the name, address, and expected substance of the
testimony of each deponent.

(2) Notice and service.—At least 20 days before the
hearing date, the petitioner must serve each expected ad-
verse party with a copy of the petition and a notice stating
the time and place of the hearing. The notice may be
served either inside or outside the district or state in the
manner provided in Rule 4. If that service cannot be
made with reasonable diligence on an expected adverse
party, the court may order service by publication or other-
wise. The court must appoint an attorney to represent
persons not served in the manner provided in Rule 4 and
to cross-examine the deponent if an unserved person is not
otherwise represented. If any expected adverse party is
a minor or is incompetent, Rule 17(c) applies.

(3) Order and examination.—If satisfied that perpet-
uating the testimony may prevent a failure or delay of
justice, the court must issue an order that designates or
describes the persons whose depositions may be taken,
specifies the subject matter of the examinations, and
states whether the depositions will be taken orally or by
written interrogatories. The depositions may then be
taken under these rules, and the court may issue orders
like those authorized by Rules 34 and 35. A reference in
these rules to the court where an action is pending means,
for purposes of this rule, the court where the petition for
the deposition was filed.

(4) Using the deposition.—A deposition to perpetuate
testimony may be used under Rule 32(a) in any later-filed
district-court action involving the same subject matter if
the deposition either was taken under these rules or, al-
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though not so taken, would be admissible in evidence in
the courts of the state where it was taken.

(b) Pending appeal.

(1) In general.—The court where a judgment has been
rendered may, if an appeal has been taken or may still be
taken, permit a party to depose witnesses to perpetuate
their testimony for use in the event of further proceedings
in that court.

(2) Motion.—The party who wants to perpetuate testi-
mony may move for leave to take the depositions, on the
same notice and service as if the action were pending in
the district court. The motion must show:

(A) the name, address, and expected substance of the
testimony of each deponent; and
(B) the reasons for perpetuating the testimony.

(3) Court order.—If the court finds that perpetuating
the testimony may prevent a failure or delay of justice, the
court may permit the depositions to be taken and may
issue orders like those authorized by Rules 34 and 35.
The depositions may be taken and used as any other
deposition taken in a pending district-court action.

(¢) Perpetuation by an action.—This rule does not limit a
court’s power to entertain an action to perpetuate testimony.

Rule 28. Persons before whom depositions may be taken.

(a) Within the United States.

(1) In general.—Within the United States or a territory
or insular possession subject to United States jurisdiction,
a deposition must be taken before:

(A) an officer authorized to administer oaths either by
federal law or by the law in the place of examination; or

(B) a person appointed by the court where the action
is pending to administer oaths and take testimony.

(2) Definition of “officer.”—The term “officer” in Rules
30, 31, and 32 includes a person appointed by the court
under this rule or designated by the parties under Rule
29(a).
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(b) In a foreign country.
(1) In general.—A deposition may be taken in a for-
eign country:

(A) under an applicable treaty or convention;

(B) under a letter of request, whether or not cap-
tioned a “letter rogatory”;

(C) on notice, before a person authorized to adminis-
ter oaths either by federal law or by the law in the place
of examination; or

(D) before a person commissioned by the court to ad-
minister any necessary oath and take testimony.

(2) Issuing a letter of request or a commission.—A let-
ter of request, a commission, or both may be issued:
(A) on appropriate terms after an application and no-
tice of it; and
(B) without a showing that taking the deposition in
another manner is impracticable or inconvenient.

(3) Form of a request, notice, or commission.—When a
letter of request or any other device is used according to
a treaty or convention, it must be captioned in the form
prescribed by that treaty or convention. A letter of re-
quest may be addressed “To the Appropriate Authority in
[name of country].” A deposition notice or a commission
must designate by name or descriptive title the person be-
fore whom the deposition is to be taken.

(4) Letter of request—admitting evidence.—Evidence
obtained in response to a letter of request need not be
excluded merely because it is not a verbatim transcript,
because the testimony was not taken under oath, or be-
cause of any similar departure from the requirements for
depositions taken within the United States.

(¢) Disqualification.—A deposition must not be taken be-
fore a person who is any party’s relative, employee, or attor-
ney; who is related to or employed by any party’s attorney;
or who is financially interested in the action.
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Rule 29. Stipulations about discovery procedure.

Unless the court orders otherwise, the parties may stipu-
late that:

(a) a deposition may be taken before any person, at any
time or place, on any notice, and in the manner specified—in
which event it may be used in the same way as any other
deposition; and

(b) other procedures governing or limiting discovery be
modified—but a stipulation extending the time for any form
of discovery must have court approval if it would interfere
with the time set for completing discovery, for hearing a mo-
tion, or for trial.

Rule 30. Depositions by oral examination.

(@) When a deposition may be taken.

(1) Without leave.—A party may, by oral questions, de-
pose any person, including a party, without leave of court
except as provided in Rule 30(a)(2). The deponent’s at-
tendance may be compelled by subpoena under Rule 45.

(2) With leave.—A party must obtain leave of court, and
the court must grant leave to the extent consistent with
Rule 26(b)(2):

(A) if the parties have not stipulated to the dep-
osition and:

(i) the deposition would result in more than 10
depositions being taken under this rule or Rule 31 by
the plaintiffs, or by the defendants, or by the third-
party defendants;

(ii) the deponent has already been deposed in the
case; or

(iii) the party seeks to take the deposition before
the time specified in Rule 26(d), unless the party certi-
fies in the notice, with supporting facts, that the depo-
nent is expected to leave the United States and be
unavailable for examination in this country after that
time; or
(B) if the deponent is confined in prison.
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(b) Notice of the deposition; other formal requirements.

(1) Notice in general.—A party who wants to depose
a person by oral questions must give reasonable written
notice to every other party. The notice must state the
time and place of the deposition and, if known, the depo-
nent’s name and address. If the name is unknown, the
notice must provide a general description sufficient to
identify the person or the particular class or group to
which the person belongs.

(2) Producing documents.—If a subpoena duces tecum
is to be served on the deponent, the materials designated
for production, as set out in the subpoena, must be listed
in the notice or in an attachment. The notice to a party
deponent may be accompanied by a request under Rule
34 to produce documents and tangible things at the
deposition.

(3) Method of recording.

(A) Method stated in the notice.—The party who no-
tices the deposition must state in the notice the method
for recording the testimony. Unless the court orders
otherwise, testimony may be recorded by audio, audiovi-
sual, or stenographic means. The noticing party bears
the recording costs. Any party may arrange to tran-
scribe a deposition.

(B) Additional method.—With prior notice to the de-
ponent and other parties, any party may designate an-
other method for recording the testimony in addition to
that specified in the original notice. That party bears
the expense of the additional record or transcript un-
less the court orders otherwise.

(4) By remote means.—The parties may stipulate—or
the court may on motion order—that a deposition be taken
by telephone or other remote means. For the purpose of
this rule and Rules 28(a), 37(a)(2), and 37(b)(1), the dep-
osition takes place where the deponent answers the
questions.

(H) Officer’s duties.



RULES OF CIVIL PROCEDURE 1073

(A) Before the deposition.—Unless the parties stipu-
late otherwise, a deposition must be conducted before
an officer appointed or designated under Rule 28. The
officer must begin the deposition with an on-the-record
statement that includes:

(i) the officer’s name and business address;

(ii) the date, time, and place of the deposition;

(iii) the deponent’s name;

(iv) the officer’s administration of the oath or af-
firmation to the deponent; and

(v) the identity of all persons present.

(B) Conducting the deposition; avoiding distortion.—
If the deposition is recorded nonstenographically, the of-
ficer must repeat the items in Rule 30(b)(5)(A)(1)—(iii) at
the beginning of each unit of the recording medium.
The deponent’s and attorneys’ appearance or demeanor
must not be distorted through recording techniques.

(C) After the deposition.—At the end of a deposition,
the officer must state on the record that the deposition
is complete and must set out any stipulations made by
the attorneys about custody of the transcript or record-
ing and of the exhibits, or about any other pertinent
matters.

(6) Notice or subpoena directed to an organization.—In
its notice or subpoena, a party may name as the deponent a
public or private corporation, a partnership, an association,
a governmental agency, or other entity and must describe
with reasonable particularity the matters for examination.
The named organization must then designate one or more
officers, directors, or managing agents, or designate other
persons who consent to testify on its behalf; and it may
set out the matters on which each person designated will
testify. A subpoena must advise a nonparty organization
of its duty to make this designation. The persons desig-
nated must testify about information known or reasonably
available to the organization. This paragraph (6) does not
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preclude a deposition by any other procedure allowed by
these rules.

() Examination and cross-examination; record of the ex-
amination; objections; written questions.

(1) Examination and cross-examination.—The exami-
nation and cross-examination of a deponent proceed as
they would at trial under the Federal Rules of Evidence,
except Rules 103 and 615. After putting the deponent
under oath or affirmation, the officer must record the testi-
mony by the method designated under Rule 30(b)(3)(A).
The testimony must be recorded by the officer personally
or by a person acting in the presence and under the direc-
tion of the officer.

(2) Objections.—An objection at the time of the exami-
nation—whether to evidence, to a party’s conduct, to the
officer’s qualifications, to the manner of taking the deposi-
tion, or to any other aspect of the deposition—must be
noted on the record, but the examination still proceeds; the
testimony is taken subject to any objection. An objection
must be stated concisely in a nonargumentative and non-
suggestive manner. A person may instruct a deponent
not to answer only when necessary to preserve a privilege,
to enforce a limitation ordered by the court, or to present
a motion under Rule 30(d)(3).

(3) Participating through written questions.—Instead
of participating in the oral examination, a party may serve
written questions in a sealed envelope on the party notie-
ing the deposition, who must deliver them to the officer.
The officer must ask the deponent those questions and rec-
ord the answers verbatim.

(d) Duration,; sanction; motion to terminate or limat.

(1) Duration.—Unless otherwise stipulated or ordered
by the court, a deposition is limited to 1 day of 7 hours.
The court must allow additional time consistent with Rule
26(b)(2) if needed to fairly examine the deponent or if the
deponent, another person, or any other circumstance im-
pedes or delays the examination.
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(2) Sanction.—The court may impose an appropriate
sanction—including the reasonable expenses and attor-
ney’s fees incurred by any party—on a person who im-
pedes, delays, or frustrates the fair examination of the
deponent.

(8) Motion to terminate or limit.

(A) Grounds.—At any time during a deposition, the
deponent or a party may move to terminate or limit it
on the ground that it is being conducted in bad faith or in
a manner that unreasonably annoys, embarrasses, or
oppresses the deponent or party. The motion may be
filed in the court where the action is pending or the
deposition is being taken. If the objecting deponent or
party so demands, the deposition must be suspended for
the time necessary to obtain an order.

(B) Order.—The court may order that the deposition
be terminated or may limit its scope and manner as pro-
vided in Rule 26(c). If terminated, the deposition may
be resumed only by order of the court where the action
is pending.

(C) Award of expenses—Rule 37(a)(5) applies to the
award of expenses.

(e) Review by the witness; changes.

(1) Review; statement of changes.—On request by the
deponent or a party before the deposition is completed,
the deponent must be allowed 30 days after being notified
by the officer that the transcript or recording is available
in which:

(A) to review the transcript or recording; and
(B) if there are changes in form or substance, to sign

a statement listing the changes and the reasons for mak-

ing them.

(2) Changes indicated in the officer’s certificate.—The
officer must note in the certificate prescribed by Rule
30(f)(1) whether a review was requested and, if so, must
attach any changes the deponent makes during the 30-
day period.
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(f) Certification and delivery; exhibits; copies of the
transcript or recording; filing.

(1) Certification and delivery.—The officer must certify
in writing that the witness was duly sworn and that the
deposition accurately records the witness’s testimony.
The certificate must accompany the record of the deposi-
tion. Unless the court orders otherwise, the officer must
seal the deposition in an envelope or package bearing the
title of the action and marked “Deposition of [witness’s
name]” and must promptly send it to the attorney who
arranged for the transcript or recording. The attorney
must store it under conditions that will protect it against
loss, destruction, tampering, or deterioration.

(2) Documents and tangible things.

(A) Originals and copies—Documents and tangible
things produced for inspection during a deposition must,
on a party’s request, be marked for identification and
attached to the deposition. Any party may inspect
and copy them. But if the person who produced them
wants to keep the originals, the person may:

(i) offer copies to be marked, attached to the
deposition, and then used as originals—after giving
all parties a fair opportunity to verify the copies by
comparing them with the originals; or

(ii) give all parties a fair opportunity to inspect and
copy the originals after they are marked—in which
event the originals may be used as if attached to the
deposition.

(B) Order regarding the originals.—Any party may
move for an order that the originals be attached to the
deposition pending final disposition of the case.

(3) Copies of the transcript or recording.—Unless oth-
erwise stipulated or ordered by the court, the officer must
retain the stenographic notes of a deposition taken steno-
graphically or a copy of the recording of a deposition taken
by another method. When paid reasonable charges, the
officer must furnish a copy of the transcript or recording
to any party or the deponent.
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(4) Notice of filing.—A party who files the deposition
must promptly notify all other parties of the filing.

(9) Failure to attend a deposition or serve a subpoena;
expenses.—A party who, expecting a deposition to be taken,
attends in person or by an attorney may recover reasonable
expenses for attending, including attorney’s fees, if the notic-
ing party failed to:

(1) attend and proceed with the deposition; or
(2) serve a subpoena on a nonparty deponent, who con-
sequently did not attend.

Rule 31. Depositions by written questions.

(@) When a deposition may be taken.

(1) Without leave.—A party may, by written questions,
depose any person, including a party, without leave of
court except as provided in Rule 31(a)(2). The deponent’s
attendance may be compelled by subpoena under Rule 45.

(2) With leave.—A party must obtain leave of court, and
the court must grant leave to the extent consistent with
Rule 26(b)(2):

(A) if the parties have not stipulated to the dep-
osition and:

(i) the deposition would result in more than 10
depositions being taken under this rule or Rule 30 by
the plaintiffs, or by the defendants, or by the third-
party defendants;

(ii) the deponent has already been deposed in the
case; or

(iii) the party seeks to take a deposition before the
time specified in Rule 26(d); or

(B) if the deponent is confined in prison.

(3) Service; required notice.—A party who wants to de-
pose a person by written questions must serve them on
every other party, with a notice stating, if known, the de-
ponent’s name and address. If the name is unknown, the
notice must provide a general description sufficient to
identify the person or the particular class or group to
which the person belongs. The notice must also state the
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name or descriptive title and the address of the officer be-
fore whom the deposition will be taken.

(4) Questions directed to an organization.—A public or
private corporation, a partnership, an association, or a gov-
ernmental agency may be deposed by written questions in
accordance with Rule 30(b)(6).

(5) Questions from other parties.—Any questions to the
deponent from other parties must be served on all parties
as follows: cross-questions, within 14 days after being
served with the notice and direct questions; redirect
questions, within 7 days after being served with cross-
questions; and recross-questions, within 7 days after being
served with redirect questions. The court may, for good
cause, extend or shorten these times.

(b) Delivery to the officer; officer’s duties.—The party who
noticed the deposition must deliver to the officer a copy of
all the questions served and of the notice. The officer must
promptly proceed in the manner provided in Rule 30(c), (e),
and (f) to:

(1) take the deponent’s testimony in response to the
questions;

(2) prepare and certify the deposition; and

(3) send it to the party, attaching a copy of the questions
and of the notice.

(¢) Notice of completion or filing.

(1) Completion.—The party who noticed the deposition
must notify all other parties when it is completed.

(2) Filing.—A party who files the deposition must
promptly notify all other parties of the filing.

Rule 32. Using depositions in court proceedings.

(@) Using depositions.

(1) In general.—At a hearing or trial, all or part of
a deposition may be used against a party on these
conditions:

(A) the party was present or represented at the tak-
ing of the deposition or had reasonable notice of it;
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(B) it is used to the extent it would be admissible
under the Federal Rules of Evidence if the deponent
were present and testifying; and

(C) the use is allowed by Rule 32(a)(2) through (8).

(2) Impeachment and other uses—Any party may use
a deposition to contradict or impeach the testimony given
by the deponent as a witness, or for any other purpose
allowed by the Federal Rules of Evidence.

(3) Deposition of party, agent, or designee—An ad-
verse party may use for any purpose the deposition of a
party or anyone who, when deposed, was the party’s offi-
cer, director, managing agent, or designee under Rule
30(b)(6) or 31(a)(4).

4) Unavailable witness.—A party may use for any pur-
pose the deposition of a witness, whether or not a party, if
the court finds:

(A) that the witness is dead;

(B) that the witness is more than 100 miles from the
place of hearing or trial or is outside the United States,
unless it appears that the witness’s absence was pro-
cured by the party offering the deposition;

(C) that the witness cannot attend or testify because
of age, illness, infirmity, or imprisonment;

(D) that the party offering the deposition could not
procure the witness’s attendance by subpoena; or

(E) on motion and notice, that exceptional circum-
stances make it desirable—in the interest of justice and
with due regard to the importance of live testimony in
open court—to permit the deposition to be used.

(5) Limitations on use.

(A) Deposition taken on short motice—A deposition
must not be used against a party who, having received
less than 11 days’ notice of the deposition, promptly
moved for a protective order under Rule 26(c)(1)(B) re-
questing that it not be taken or be taken at a different
time or place—and this motion was still pending when
the deposition was taken.
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(B) Unavailable deponent; party could not obtain an
attorney.—A deposition taken without leave of court
under the unavailability provision of Rule 30(a)(2)(A)(iii)
must not be used against a party who shows that, when
served with the notice, it could not, despite diligent
efforts, obtain an attorney to represent it at the
deposition.

(6) Using part of a deposition.—If a party offers in evi-
dence only part of a deposition, an adverse party may re-
quire the offeror to introduce other parts that in fairness
should be considered with the part introduced, and any
party may itself introduce any other parts.

(7) Substituting a party.—Substituting a party under
Rule 25 does not affect the right to use a deposition pre-
viously taken.

(8) Deposition taken in an earlier action.—A deposi-
tion lawfully taken and, if required, filed in any federal- or
state-court action may be used in a later action involving
the same subject matter between the same parties, or
their representatives or successors in interest, to the same
extent as if taken in the later action. A deposition pre-
viously taken may also be used as allowed by the Federal
Rules of Evidence.

(b) Objections to admissibility.—Subject to Rules 28(b)
and 32(d)(3), an objection may be made at a hearing or trial
to the admission of any deposition testimony that would be
inadmissible if the witness were present and testifying.

() Form of presentation.—Unless the court orders other-
wise, a party must provide a transcript of any deposition
testimony the party offers, but may provide the court with
the testimony in nontranseript form as well. On any party’s
request, deposition testimony offered in a jury trial for any
purpose other than impeachment must be presented in non-
transcript form, if available, unless the court for good cause
orders otherwise.

(d) Waiver of objections.
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(1) To the notice.—An objection to an error or irregular-
ity in a deposition notice is waived unless promptly served
in writing on the party giving the notice.

(2) To the officer’s qualification.—An objection based
on disqualification of the officer before whom a deposition
is to be taken is waived if not made:

(A) before the deposition begins; or

(B) promptly after the basis for disqualification be-
comes known or, with reasonable diligence, could have
been known.

(3) To the taking of the deposition.

(A) Objection to competence, relevance, or material-
1ty.—An objection to a deponent’s competence—or to
the competence, relevance, or materiality of testimony—
is not waived by a failure to make the objection before
or during the deposition, unless the ground for it might
have been corrected at that time.

(B) Objection to an error or irregularity.—An objec-
tion to an error or irregularity at an oral examination
is waived if:

(i) it relates to the manner of taking the deposition,
the form of a question or answer, the oath or affirma-
tion, a party’s conduct, or other matters that might
have been corrected at that time; and

(ii) it is not timely made during the deposition.

(C) Objection to a written question.—An objection to
the form of a written question under Rule 31 is waived
if not served in writing on the party submitting the
question within the time for serving responsive ques-
tions or, if the question is a recross-question, within 5
days after being served with it.

4) To completing and returning the deposition.—An
objection to how the officer transcribed the testimony—
or prepared, signed, certified, sealed, endorsed, sent, or
otherwise dealt with the deposition—is waived unless a
motion to suppress is made promptly after the error or
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irregularity becomes known or, with reasonable diligence,
could have been known.

Rule 33. Interrogatories to parties.

(@) In general.

(1) Number.—Unless otherwise stipulated or ordered
by the court, a party may serve on any other party no
more than 25 written interrogatories, including all discrete
subparts. Leave to serve additional interrogatories may
be granted to the extent consistent with Rule 26(b)(2).

(2) Scope.—An interrogatory may relate to any matter
that may be inquired into under Rule 26(b). An interrog-
atory is not objectionable merely because it asks for an
opinion or contention that relates to fact or the application
of law to fact, but the court may order that the interroga-
tory need not be answered until designated discovery is
complete, or until a pretrial conference or some other time.

(b) Answers and objections.
(1) Responding party.—The interrogatories must be
answered:
(A) by the party to whom they are directed; or
(B) if that party is a public or private corporation, a
partnership, an association, or a governmental agency,
by any officer or agent, who must furnish the informa-
tion available to the party.

(2) Time to respond.—The responding party must serve
its answers and any objections within 30 days after being
served with the interrogatories. A shorter or longer time
may be stipulated to under Rule 29 or be ordered by the
court.

(3) Answering each interrogatory.—Each interrogatory
must, to the extent it is not objected to, be answered sepa-
rately and fully in writing under oath.

(4) Objections.—The grounds for objecting to an inter-
rogatory must be stated with specificity. Any ground not
stated in a timely objection is waived unless the court, for
good cause, excuses the failure.
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(5) Signature.—The person who makes the answers
must sign them, and the attorney who objects must sign
any objections.

(c) Use—An answer to an interrogatory may be used to
the extent allowed by the Federal Rules of Evidence.

(d) Option to produce business records.—If the answer to
an interrogatory may be determined by examining, auditing,
compiling, abstracting, or summarizing a party’s business
records (including electronically stored information), and if
the burden of deriving or ascertaining the answer will be
substantially the same for either party, the responding party
may answer by:

(1) specifying the records that must be reviewed, in suf-
ficient detail to enable the interrogating party to locate
and identify them as readily as the responding party
could; and

(2) giving the interrogating party a reasonable opportu-
nity to examine and audit the records and to make copies,
compilations, abstracts, or summaries.

Rule 34. Producing documents, electronically stored infor-
mation, and tangible things, or entering onto land, for
mspection and other purposes.

(@) In general.—A party may serve on any other party a
request within the scope of Rule 26(b):

(1) to produce and permit the requesting party or its
representative to inspect, copy, test, or sample the follow-
ing items in the responding party’s possession, custody,
or control:

(A) any designated documents or electronically stored
information—including writings, drawings, graphs,
charts, photographs, sound recordings, images, and
other data or data compilations—stored in any medium
from which information can be obtained either directly
or, if necessary, after translation by the responding
party into a reasonably usable form; or

(B) any designated tangible things; or
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(2) to permit entry onto designated land or other prop-

erty possessed or controlled by the responding party, so
that the requesting party may inspect, measure, survey,
photograph, test, or sample the property or any designated
object or operation on it.

(b) Procedure.

(1) Contents of the request.—The request:

(A) must describe with reasonable particularity each
item or category of items to be inspected;

(B) must specify a reasonable time, place, and manner
for the inspection and for performing the related acts;
and

(C) may specify the form or forms in which electroni-
cally stored information is to be produced.

(2) Responses and objections.

(A) Time to respond.—The party to whom the re-
quest is directed must respond in writing within 30 days
after being served. A shorter or longer time may be
stipulated to under Rule 29 or be ordered by the court.

(B) Responding to each item.—For each item or cate-
gory, the response must either state that inspection and
related activities will be permitted as requested or state
an objection to the request, including the reasons.

(C) Objections.—An objection to part of a request
must specify the part and permit inspection of the rest.

(D) Responding to a request for production of elec-
tromically stored information.—The response may
state an objection to a requested form for producing
electronically stored information. If the responding
party objects to a requested form—or if no form was
specified in the request—the party must state the form
or forms it intends to use.

(E) Producing the documents or electronically stored
mformation.—Unless otherwise stipulated or ordered
by the court, these procedures apply to producing docu-
ments or electronically stored information:



RULES OF CIVIL PROCEDURE 1085

(i) A party must produce documents as they are
kept in the usual course of business or must organize
and label them to correspond to the categories in the
request;

(ii) If a request does not specify a form for produc-
ing electronically stored information, a party must
produce it in a form or forms in which it is ordinarily
maintained or in a reasonably usable form or forms;
and

(iii) A party need not produce the same electroni-
cally stored information in more than one form.

(¢) Nonparties.—As provided in Rule 45, a nonparty may
be compelled to produce documents and tangible things or to
permit an inspection.

Rule 35. Physical and mental examinations.

(@) Order for an examination.

(1) In general.—The court where the action is pending
may order a party whose mental or physical condition—
including blood group—is in controversy to submit to a
physical or mental examination by a suitably licensed or
certified examiner. The court has the same authority to
order a party to produce for examination a person who is
in its custody or under its legal control.

(2) Motion and mnotice; contents of the order.—The
order:

(A) may be made only on motion for good cause and
on notice to all parties and the person to be examined;
and

(B) must specify the time, place, manner, conditions,
and scope of the examination, as well as the person or
persons who will perform it.

(b) Examiner’s report.

(1) Request by the party or person examined.—The
party who moved for the examination must, on request,
deliver to the requester a copy of the examiner’s report,
together with like reports of all earlier examinations of the
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same condition. The request may be made by the party
against whom the examination order was issued or by the
person examined.

(2) Contents—The examiner’s report must be in writ-
ing and must set out in detail the examiner’s findings, in-
cluding diagnoses, conclusions, and the results of any tests.

(3) Request by the moving party.—After delivering the
reports, the party who moved for the examination may
request—and is entitled to receive—from the party
against whom the examination order was issued like re-
ports of all earlier or later examinations of the same condi-
tion. But those reports need not be delivered by the
party with custody or control of the person examined if
the party shows that it could not obtain them.

(4) Waiver of privilege.—By requesting and obtaining
the examiner’s report, or by deposing the examiner, the
party examined waives any privilege it may have—in that
action or any other action involving the same contro-
versy—concerning testimony about all examinations of the
same condition.

() Failure to deliver a report.—The court on motion
may order—on just terms—that a party deliver the report
of an examination. If the report is not provided, the court
may exclude the examiner’s testimony at trial.

(6) Scope.—This subdivision (b) applies also to an exam-
ination made by the parties’ agreement, unless the agree-
ment states otherwise. This subdivision does not pre-
clude obtaining an examiner’s report or deposing an
examiner under other rules.

Rule 36. Requests for admission.

(@) Scope and procedure.

(1) Scope.—A party may serve on any other party a
written request to admit, for purposes of the pending ac-
tion only, the truth of any matters within the scope of Rule
26(b)(1) relating to:

(A) facts, the application of law to fact, or opinions
about either; and
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(B) the genuineness of any described documents.

(2) Form; copy of a document.—Each matter must be
separately stated. A request to admit the genuineness of
a document must be accompanied by a copy of the docu-
ment unless it is, or has been, otherwise furnished or made
available for inspection and copying.

(3) Time to respond; effect of not responding.—A mat-
ter is admitted unless, within 30 days after being served,
the party to whom the request is directed serves on the
requesting party a written answer or objection addressed
to the matter and signed by the party or its attorney. A
shorter or longer time for responding may be stipulated to
under Rule 29 or be ordered by the court.

(4) Answer.—If a matter is not admitted, the answer
must specifically deny it or state in detail why the answer-
ing party cannot truthfully admit or deny it. A denial
must fairly respond to the substance of the matter; and
when good faith requires that a party qualify an answer
or deny only a part of a matter, the answer must specify
the part admitted and qualify or deny the rest. The an-
swering party may assert lack of knowledge or informa-
tion as a reason for failing to admit or deny only if the
party states that it has made reasonable inquiry and that
the information it knows or can readily obtain is insuffi-
cient to enable it to admit or deny.

(5) Objections.—The grounds for objecting to a request
must be stated. A party must not object solely on the
ground that the request presents a genuine issue for trial.

(6) Motion regarding the sufficiency of an answer or
objection.—The requesting party may move to determine
the sufficiency of an answer or objection. Unless the
court finds an objection justified, it must order that an an-
swer be served. On finding that an answer does not com-
ply with this rule, the court may order either that the
matter is admitted or that an amended answer be served.
The court may defer its final decision until a pretrial
conference or a specified time before trial. Rule 37(a)(5)
applies to an award of expenses.
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(b) Effect of an admission; withdrawing or amending
1t.—A matter admitted under this rule is conclusively estab-
lished unless the court, on motion, permits the admission to
be withdrawn or amended. Subject to Rule 16(e), the court
may permit withdrawal or amendment if it would promote
the presentation of the merits of the action and if the court
is not persuaded that it would prejudice the requesting party
in maintaining or defending the action on the merits. An
admission under this rule is not an admission for any other
purpose and cannot be used against the party in any other
proceeding.

Rule 37. Failure to make disclosures or to cooperate in dis-
covery; sanctions.

(@) Motion for an order compelling disclosure or
discovery.

(1) In general.—On notice to other parties and all af-
fected persons, a party may move for an order compelling
disclosure or discovery. The motion must include a certi-
fication that the movant has in good faith conferred or at-
tempted to confer with the person or party failing to make
disclosure or discovery in an effort to obtain it without
court action.

(2) Appropriate court.—A motion for an order to a
party must be made in the court where the action is pend-
ing. A motion for an order to a nonparty must be made
in the court where the discovery is or will be taken.

(3) Specific motions.

(A) To compel disclosure.—If a party fails to make a
disclosure required by Rule 26(a), any other party may
move to compel disclosure and for appropriate sanctions.

(B) To compel a discovery response.—A party seek-
ing discovery may move for an order compelling an an-
swer, designation, production, or inspection. This mo-
tion may be made if:

(i) a deponent fails to answer a question asked

under Rule 30 or 31;
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(ii) a corporation or other entity fails to make a des-
ignation under Rule 30(b)(6) or 31(a)(4);

(iii) a party fails to answer an interrogatory sub-
mitted under Rule 33; or

(iv) a party fails to respond that inspection will
be permitted—or fails to permit inspection—as re-
quested under Rule 34.

(C) Related to a deposition.—When taking an oral
deposition, the party asking a question may complete or
adjourn the examination before moving for an order.

(4) Evasive or incomplete disclosure, answer, or re-
sponse. For purposes of this subdivision (a), an evasive
or incomplete disclosure, answer, or response must be
treated as a failure to disclose, answer, or respond.

(5) Payment of expenses; protective orders.

(A) If the motion is granted (or disclosure or discov-
ery 1is provided after filing).—If the motion is granted—
or if the disclosure or requested discovery is provided
after the motion was filed—the court must, after giving
an opportunity to be heard, require the party or depo-
nent whose conduct necessitated the motion, the party
or attorney advising that conduct, or both to pay the
movant’s reasonable expenses incurred in making the
motion, including attorney’s fees. But the court must
not order this payment if:

(i) the movant filed the motion before attempting in
good faith to obtain the disclosure or discovery with-
out court action;

(ii) the opposing party’s nondisclosure, response, or
objection was substantially justified; or

(iii) other circumstances make an award of ex-
penses unjust.

(B) If the motion is denied.—If the motion is denied,
the court may issue any protective order authorized
under Rule 26(c) and must, after giving an opportunity
to be heard, require the movant, the attorney filing the
motion, or both to pay the party or deponent who op-
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posed the motion its reasonable expenses incurred in
opposing the motion, including attorney’s fees. But the
court must not order this payment if the motion was
substantially justified or other circumstances make an
award of expenses unjust.

(C) If the motion is granted in part and denied in
part.—If the motion is granted in part and denied in part,
the court may issue any protective order authorized
under Rule 26(c) and may, after giving an opportunity
to be heard, apportion the reasonable expenses for the
motion.

(b) Failure to comply with a court order.

(1) Sanctions in the district where the deposition is

taken.—If the court where the discovery is taken orders a
deponent to be sworn or to answer a question and the de-
ponent fails to obey, the failure may be treated as con-
tempt of court.

(2) Sanctions in the district where the action is

pending.

(A) For not obeying a discovery order.—If a party or
a party’s officer, director, or managing agent—or a wit-
ness designated under Rule 30(b)(6) or 31(a)(4)—fails to
obey an order to provide or permit discovery, including
an order under Rule 26(f), 35, or 37(a), the court where
the action is pending may issue further just orders.
They may include the following:

(i) directing that the matters embraced in the order
or other designated facts be taken as established for
purposes of the action, as the prevailing party claims;

(ii) prohibiting the disobedient party from support-
ing or opposing designated claims or defenses, or from
introducing designated matters in evidence;

(iii) striking pleadings in whole or in part;

(iv) staying further proceedings until the order is
obeyed;

(v) dismissing the action or proceeding in whole or
in part;
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(vi) rendering a default judgment against the dis-
obedient party; or

(vii) treating as contempt of court the failure to
obey any order except an order to submit to a physical
or mental examination.

(B) For not producing a person for examination.—If
a party fails to comply with an order under Rule 35(a)
requiring it to produce another person for examination,
the court may issue any of the orders listed in Rule
37(b)(2)(A)(1)—(vi), unless the disobedient party shows
that it cannot produce the other person.

(C) Payment of expenses.—Instead of or in addition
to the orders above, the court must order the disobedi-
ent party, the attorney advising that party, or both to
pay the reasonable expenses, including attorney’s fees,
caused by the failure, unless the failure was substan-
tially justified or other circumstances make an award of
expenses unjust.

() Failure to disclose, to supplement an earlier response,
or to admit.

(1) Failure to disclose or supplement.—If a party fails
to provide information or identify a witness as required
by Rule 26(a) or (e), the party is not allowed to use that
information or witness to supply evidence on a motion, at
a hearing, or at a trial, unless the failure was substantially
justified or is harmless. In addition to or instead of this
sanction, the court, on motion and after giving an opportu-
nity to be heard:

(A) may order payment of the reasonable expenses,
including attorney’s fees, caused by the failure;

(B) may inform the jury of the party’s failure; and

(C) may impose other appropriate sanctions, includ-
ing any of the orders listed in Rule 37(b)(2)(A)({1)—(vi).

(2) Failure to admit.—If a party fails to admit what is
requested under Rule 36 and if the requesting party later
proves a document to be genuine or the matter true, the
requesting party may move that the party who failed to
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admit pay the reasonable expenses, including attorney’s
fees, incurred in making that proof. The court must so
order unless:
(A) the request was held objectionable under Rule
36(a);
(B) the admission sought was of no substantial
importance;
(C) the party failing to admit had a reasonable ground
to believe that it might prevail on the matter; or
(D) there was other good reason for the failure to
admit.

(d) Party’s failure to attend its own deposition, serve
answers to interrogatories, or respond to a request for
mspection.

(1) In general.
(A) Motion; grounds for sanctions.—The court where
the action is pending may, on motion, order sanctions if:
(i) a party or a party’s officer, director, or managing
agent—or a person designated under Rule 30(b)(6) or
31(a)(4)—fails, after being served with proper notice,
to appear for that person’s deposition; or
(ii) a party, after being properly served with inter-
rogatories under Rule 33 or a request for inspection
under Rule 34, fails to serve its answers, objections,
or written response.

(B) Certification.—A motion for sanctions for failing
to answer or respond must include a certification that
the movant has in good faith conferred or attempted to
confer with the party failing to act in an effort to obtain
the answer or response without court action.

(2) Unacceptable excuse for failing to act.—A failure
described in Rule 37(d)(1)(A) is not excused on the ground
that the discovery sought was objectionable, unless the
party failing to act has a pending motion for a protective
order under Rule 26(c).

(3) Types of sanctions.—Sanctions may include any of
the orders listed in Rule 37(b)(2)(A)(1)-(vi). Instead of or
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in addition to these sanctions, the court must require the
party failing to act, the attorney advising that party, or
both to pay the reasonable expenses, including attorney’s
fees, caused by the failure, unless the failure was substan-
tially justified or other circumstances make an award of
expenses unjust.

(e) Failure to provide electronically stored informa-
tion.—Absent exceptional circumstances, a court may not
impose sanctions under these rules on a party for failing to
provide electronically stored information lost as a result of
the routine, good-faith operation of an electronic informa-
tion system.

(f) Failure to participate in framing a discovery plan.—
If a party or its attorney fails to participate in good faith
in developing and submitting a proposed discovery plan as
required by Rule 26(f), the court may, after giving an oppor-
tunity to be heard, require that party or attorney to pay to
any other party the reasonable expenses, including attor-
ney’s fees, caused by the failure.

TiTLE VI. TRIALS

Rule 38. Right to a jury trial; demand.

(@) Right preserved.—The right of trial by jury as de-
clared by the Seventh Amendment to the Constitution—or
as provided by a federal statute—is preserved to the par-
ties inviolate.

(b) Demand.—On any issue triable of right by a jury, a
party may demand a jury trial by:

(1) serving the other parties with a written demand—
which may be included in a pleading—no later than 10 days
after the last pleading directed to the issue is served; and

(2) filing the demand in accordance with Rule 5(d).

(c) Specifying issues.—In its demand, a party may specify
the issues that it wishes to have tried by a jury; otherwise,
it is considered to have demanded a jury trial on all the is-
sues so triable. If the party has demanded a jury trial on
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only some issues, any other party may—within 10 days after
being served with the demand or within a shorter time or-
dered by the court—serve a demand for a jury trial on any
other or all factual issues triable by jury.

(d) Wawver; withdrawal.—A party waives a jury trial un-
less its demand is properly served and filed. A proper de-
mand may be withdrawn only if the parties consent.

(e) Admiralty and maritime claims.—These rules do not
create a right to a jury trial on issues in a claim that is an
admiralty or maritime claim under Rule 9(h).

Rule 39. Trial by jury or by the court.

(@) When a demand is made.—When a jury trial has been
demanded under Rule 38, the action must be designated on
the docket as a jury action. The trial on all issues so de-
manded must be by jury unless:

(1) the parties or their attorneys file a stipulation to a
nonjury trial or so stipulate on the record; or

(2) the court, on motion or on its own, finds that on some
or all of those issues there is no federal right to a jury trial.

(b) When no demand is made.—Issues on which a jury
trial is not properly demanded are to be tried by the court.
But the court may, on motion, order a jury trial on any issue
for which a jury might have been demanded.

(c) Adwvisory jury; jury trial by consent.—In an action not
triable of right by a jury, the court, on motion or on its own:

(1) may try any issue with an advisory jury; or

(2) may, with the parties’ consent, try any issue by a
jury whose verdict has the same effect as if a jury trial
had been a matter of right, unless the action is against the

United States and a federal statute provides for a non-

jury trial.

Rule 40. Scheduling cases for trial.

Each court must provide by rule for scheduling trials.
The court must give priority to actions entitled to priority
by a federal statute.
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Rule 41. Dismissal of actions.

(@) Voluntary dismissal.
(1) By the Plaintiff.

(A) Without a court order.—Subject to Rules 23(e),
23.1(c), 23.2, and 66 and any applicable federal statute,
the plaintiff may dismiss an action without a court order
by filing:

(i) a notice of dismissal before the opposing party
serves either an answer or a motion for summary
judgment; or

(ii) a stipulation of dismissal signed by all parties
who have appeared.

(B) Effect.—Unless the notice or stipulation states
otherwise, the dismissal is without prejudice. But if
the plaintiff previously dismissed any federal- or
state-court action based on or including the same claim,
a notice of dismissal operates as an adjudication on the
merits.

(2) By court order; effect.—Except as provided in Rule
41(a)(1), an action may be dismissed at the plaintiff’s re-
quest only by court order, on terms that the court consid-
ers proper. If a defendant has pleaded a counterclaim be-
fore being served with the plaintiff’s motion to dismiss,
the action may be dismissed over the defendant’s objection
only if the counterclaim can remain pending for independ-
ent adjudication. Unless the order states otherwise, a
dismissal under this paragraph (2) is without prejudice.

() Involuntary dismissal; effect.—If the plaintiff fails to
prosecute or to comply with these rules or a court order,
a defendant may move to dismiss the action or any claim
against it. Unless the dismissal order states otherwise, a
dismissal under this subdivision (b) and any dismissal not
under this rule—except one for lack of jurisdiction, improper
venue, or failure to join a party under Rule 19—operates as
an adjudication on the merits.

(¢) Dismissing a counterclaim, crossclaim, or third-party
claim.—This rule applies to a dismissal of any counterclaim,
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crossclaim, or third-party claim. A claimant’s voluntary dis-
missal under Rule 41(a)(1)(A)(1) must be made:
(1) before a responsive pleading is served; or
(2) if there is no responsive pleading, before evidence is
introduced at a hearing or trial.

(d) Costs of a previously dismissed action.—If a plaintiff
who previously dismissed an action in any court files an ac-
tion based on or including the same claim against the same
defendant, the court:

(1) may order the plaintiff to pay all or part of the costs
of that previous action; and

(2) may stay the proceedings until the plaintiff has
complied.

Rule }2. Consolidation; separate trials.

(a) Comsolidation.—If actions before the court involve a
common question of law or fact, the court may:
(1) join for hearing or trial any or all matters at issue
in the actions;
(2) consolidate the actions; or
(3) issue any other orders to avoid unnecessary cost
or delay.

(b) Separate trials.—For convenience, to avoid prejudice,
or to expedite and economize, the court may order a separate
trial of one or more separate issues, claims, crossclaims,
counterclaims, or third-party claims. When ordering a sep-
arate trial, the court must preserve any federal right to a
jury trial.

Rule 43. Taking testimony.

(@) In open court.—At trial, the witnesses’ testimony
must be taken in open court unless a federal statute, the
Federal Rules of Evidence, these rules, or other rules
adopted by the Supreme Court provide otherwise. For
good cause in compelling circumstances and with appropriate
safeguards, the court may permit testimony in open court by
contemporaneous transmission from a different location.
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(b) Affirmation instead of an oath.—When these rules re-
quire an oath, a solemn affirmation suffices.

(¢) Evidence on a motion.—When a motion relies on facts
outside the record, the court may hear the matter on affida-
vits or may hear it wholly or partly on oral testimony or
on depositions.

(d) Interpreter.—The court may appoint an interpreter of
its choosing; fix reasonable compensation to be paid from
funds provided by law or by one or more parties; and tax the
compensation as costs.

Rule }4. Proving an official record.

(@) Means of proving.

(1) Domestic record.—Each of the following evidences
an official record—or an entry in it—that is otherwise ad-
missible and is kept within the United States, any state,
district, or commonwealth, or any territory subject to the
administrative or judicial jurisdiction of the United States:

(A) an official publication of the record; or
(B) a copy attested by the officer with legal custody
of the record—or by the officer’s deputy—and accompa-
nied by a certificate that the officer has custody. The
certificate must be made under seal:
(i) by a judge of a court of record in the district or
political subdivision where the record is kept; or
(i) by any public officer with a seal of office and
with official duties in the district or political subdivi-
sion where the record is kept.

(2) Foreign record.

(A) In general.—Each of the following evidences a
foreign official record—or an entry in it—that is other-
wise admissible:

(i) an official publication of the record; or

(ii) the record—or a copy—that is attested by an
authorized person and is accompanied either by a final
certification of genuineness or by a certification under

a treaty or convention to which the United States and

the country where the record is located are parties.
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(B) Final certification of genuineness.—A final certi-
fication must certify the genuineness of the signature
and official position of the attester or of any foreign of-
ficial whose certificate of genuineness relates to the at-
testation or is in a chain of certificates of genuineness
relating to the attestation. A final certification may be
made by a secretary of a United States embassy or lega-
tion; by a consul general, vice consul, or consular agent
of the United States; or by a diplomatic or consular offi-
cial of the foreign country assigned or accredited to the
United States.

(C) Other means of proof—If all parties have had
a reasonable opportunity to investigate a foreign rec-
ord’s authenticity and accuracy, the court may, for good
cause, either:

(i) admit an attested copy without final certifica-
tion; or

(ii) permit the record to be evidenced by an at-
tested summary with or without a final certification.

(b) Lack of a record.—A written statement that a diligent
search of designated records revealed no record or entry of
a specified tenor is admissible as evidence that the records
contain no such record or entry. For domestic records, the
statement must be authenticated under Rule 44(a)(1). For
foreign records, the statement must comply with (a)(2)(C)(i).

(c) Other proof—A party may prove an official record—
or an entry or lack of an entry in it—by any other method
authorized by law.

Rule 44.1. Determining foreign law.

A party who intends to raise an issue about a foreign coun-
try’s law must give notice by a pleading or other writing. In
determining foreign law, the court may consider any relevant
material or source, including testimony, whether or not sub-
mitted by a party or admissible under the Federal Rules of
Evidence. The court’s determination must be treated as a
ruling on a question of law.
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Rule }5. Subpoena.

(@) In general.
(1) Form and Contents.
(A) Requirements—in general.—Every subpoena
must:

(i) state the court from which it issued;

(ii) state the title of the action, the court in which
it is pending, and its civil-action number;

(iii) command each person to whom it is directed to
do the following at a specified time and place: attend
and testify; produce designated documents, electroni-
cally stored information, or tangible things in that
person’s possession, custody, or control; or permit the
inspection of premises; and

(iv) set out the text of Rule 45(c) and (d).

(B) Command to attend a deposition—notice of the
recording method.—A subpoena commanding attend-
ance at a deposition must state the method for recording
the testimony.

(C) Combining or separating a command to produce
or to permit inspection; specifying the form for elec-
tronically stored information.—A command to produce
documents, electronically stored information, or tangible
things or to permit the inspection of premises may be
included in a subpoena commanding attendance at a
deposition, hearing, or trial, or may be set out in a sepa-
rate subpoena. A subpoena may specify the form or
forms in which electronically stored information is to
be produced.

(D) Command to produce; included obligations.—A
command in a subpoena to produce documents, electroni-
cally stored information, or tangible things requires the
responding party to permit inspection, copying, testing,
or sampling of the materials.

(2) Issued from which court—A subpoena must issue
as follows:
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(A) for attendance at a hearing or trial, from the
court for the district where the hearing or trial is to
be held;

(B) for attendance at a deposition, from the court for
the district where the deposition is to be taken; and

(C) for production or inspection, if separate from a
subpoena commanding a person’s attendance, from the
court for the district where the production or inspection
is to be made.

(3) Issued by whom.—The clerk must issue a subpoena,
signed but otherwise in blank, to a party who requests it.
That party must complete it before service. An attorney
also may issue and sign a subpoena as an officer of:

(A) a court in which the attorney is authorized to
practice; or

(B) a court for a district where a deposition is to be
taken or production is to be made, if the attorney is au-
thorized to practice in the court where the action is
pending.

(b) Service.

(1) By whom; tendering fees; serving a copy of certain
subpoenas.—Any person who is at least 18 years old and
not a party may serve a subpoena. Serving a subpoena
requires delivering a copy to the named person and, if
the subpoena requires that person’s attendance, tender-
ing the fees for 1 day’s attendance and the mileage allowed
by law. Fees and mileage need not be tendered when the
subpoena issues on behalf of the United States or any of
its officers or agencies. If the subpoena commands the
production of documents, electronically stored informa-
tion, or tangible things or the inspection of premises be-
fore trial, then before it is served, a notice must be served
on each party.

(2) Service i the United States.—Subject to Rule
45(c)(3)(A)(ii), a subpoena may be served at any place:

(A) within the district of the issuing court;
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(B) outside that district but within 100 miles of the
place specified for the deposition, hearing, trial, produc-
tion, or inspection;

(C) within the state of the issuing court if a state stat-
ute or court rule allows service at that place of a sub-
poena issued by a state court of general jurisdiction
sitting in the place specified for the deposition, hearing,
trial, production, or inspection; or

(D) that the court authorizes on motion and for good
cause, if a federal statute so provides.

(3) Service in a foreign country.—28 U. S. C. § 1783 gov-
erns issuing and serving a subpoena directed to a United
States national or resident who is in a foreign country.

(4) Proof of service—Proving service, when necessary,
requires filing with the issuing court a statement show-
ing the date and manner of service and the names of the
persons served. The statement must be certified by the
server.

(¢) Protecting a person subject to a subpoena.

(1) Avoiding undue burden or expense; sanctions.—A
party or attorney responsible for issuing and serving a
subpoena must take reasonable steps to avoid imposing
undue burden or expense on a person subject to the sub-
poena. The issuing court must enforce this duty and im-
pose an appropriate sanction—which may include lost
earnings and reasonable attorney’s fees—on a party or at-
torney who fails to comply.

(2) Command to produce materials or permit
mspection.

(A) Appearance not required.—A person commanded
to produce documents, electronically stored information,
or tangible things, or to permit the inspection of prem-
ises, need not appear in person at the place of production
or inspection unless also commanded to appear for a
deposition, hearing, or trial.
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(B) Objections.—A person commanded to produce
documents or tangible things or to permit inspection
may serve on the party or attorney designated in the
subpoena a written objection to inspecting, copying,
testing or sampling any or all of the materials or to in-
specting the premises—or to producing electronically
stored information in the form or forms requested. The
objection must be served before the earlier of the time
specified for compliance or 14 days after the subpoena is
served. If an objection is made, the following rules
apply:

(i) At any time, on notice to the commanded person,
the serving party may move the issuing court for an
order compelling production or inspection.

(ii) These acts may be required only as directed in
the order, and the order must protect a person who is
neither a party nor a party’s officer from significant
expense resulting from compliance.

(3) Quashing or modifying a subpoena.
(A) When required.—On timely motion, the issuing
court must quash or modify a subpoena that:

(i) fails to allow a reasonable time to comply;

(ii) requires a person who is neither a party nor a
party’s officer to travel more than 100 miles from
where that person resides, is employed, or regularly
transacts business in person—except that, subject to
Rule 45(c)(3)(B)(iii), the person may be commanded
to attend a trial by traveling from any such place
within the state where the trial is held;

(iii) requires disclosure of privileged or other pro-
tected matter, if no exception or waiver applies; or

(iv) subjects a person to undue burden.

(B) When permitted.—To protect a person subject to
or affected by a subpoena, the issuing court may, on mo-
tion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential re-
search, development, or commercial information;
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(ii) disclosing an unretained expert’s opinion or in-
formation that does not describe specific occurrences
in dispute and results from the expert’s study that
was not requested by a party; or

(iii) a person who is neither a party nor a party’s
officer to incur substantial expense to travel more
than 100 miles to attend trial.

(C) Specifying conditions as an alternative.—In the
circumstances described in Rule 45(c)(3)(B), the court
may, instead of quashing or modifying a subpoena, order
appearance or production under specified conditions if
the serving party:

(i) shows a substantial need for the testimony or
material that cannot be otherwise met without undue
hardship; and

(ii) ensures that the subpoenaed person will be rea-
sonably compensated.

(d) Duties in responding to a subpoena.

(1) Producing documents or electronically stored infor-
mation.—These procedures apply to producing documents
or electronically stored information:

(A) Documents.—A person responding to a subpoena
to produce documents must produce them as they are
kept in the ordinary course of business or must organize
and label them to correspond to the categories in the
demand.

(B) Form for producing electronically stored infor-
mation not specified.—If a subpoena does not specify a
form for producing electronically stored information, the
person responding must produce it in a form or forms in
which it is ordinarily maintained or in a reasonably us-
able form or forms.

(C) Electronically stored information produced in
only one form.—The person responding need not
produce the same electronically stored information in
more than one form.

(D) Inaccessible electronically stored information.—
The person responding need not provide discovery of
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electronically stored information from sources that the
person identifies as not reasonably accessible because of
undue burden or cost. On motion to compel discovery
or for a protective order, the person responding must
show that the information is not reasonably accessible
because of undue burden or cost. If that showing is
made, the court may nonetheless order discovery from
such sources if the requesting party shows good cause,
considering the limitations of Rule 26(b)(2)(C). The
court may specify conditions for the discovery.

(2) Claiming privilege or protection.

(A) Information withheld.—A person withholding
subpoenaed information under a claim that it is privi-
leged or subject to protection as trial-preparation mate-
rial must:

(i) expressly make the claim; and

(i) describe the nature of the withheld documents,
communications, or tangible things in a manner that,
without revealing information itself privileged or pro-
tected, will enable the parties to assess the claim.

(B) Information produced.—If information produced
in response to a subpoena is subject to a claim of privi-
lege or of protection as trial-preparation material, the
person making the claim may notify any party that re-
ceived the information of the claim and the basis for it.
After being notified, a party must promptly return, se-
quester, or destroy the specified information and any
copies it has; must not use or disclose the information
until the claim is resolved; must take reasonable steps
to retrieve the information if the party disclosed it be-
fore being notified; and may promptly present the infor-
mation to the court under seal for a determination of the
claim. The person who produced the information must
preserve the information until the claim is resolved.

(e) Contempt.—The issuing court may hold in contempt a
person who, having been served, fails without adequate ex-
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cuse to obey the subpoena. A nonparty’s failure to obey
must be excused if the subpoena purports to require the non-
party to attend or produce at a place outside the limits of
Rule 45(c)(3)(A)(i).

Rule 46. Objecting to a ruling or order.

A formal exception to a ruling or order is unnecessary.
When the ruling or order is requested or made, a party need
only state the action that it wants the court to take or ob-
jects to, along with the grounds for the request or objection.
Failing to object does not prejudice a party who had no op-
portunity to do so when the ruling or order was made.

Rule }7. Selecting jurors.

(a) Examining jurors.—The court may permit the parties
or their attorneys to examine prospective jurors or may it-
self do so. If the court examines the jurors, it must permit
the parties or their attorneys to make any further inquiry it
considers proper, or must itself ask any of their additional
questions it considers proper.

(b) Peremptory challenges.—The court must allow the
number of peremptory challenges provided by 28 U. S. C.
§1870.

(¢) Excusing a juror.—During trial or deliberation, the
court may excuse a juror for good cause.

Rule 48. Number of jurors; verdict.

A jury must initially have at least 6 and no more than 12
members, and each juror must participate in the verdict un-
less excused under Rule 47(c). Unless the parties stipulate
otherwise, the verdict must be unanimous and be returned
by a jury of at least 6 members.

Rule 49. Special verdict; general verdict and questions.

(@) Special verdict.

(1) In general.—The court may require a jury to return
only a special verdict in the form of a special written find-
ing on each issue of fact. The court may do so by:
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(A) submitting written questions susceptible of a cat-
egorical or other brief answer;

(B) submitting written forms of the special findings
that might properly be made under the pleadings and
evidence; or

(C) using any other method that the court considers
appropriate.

(2) Instructions.—The court must give the instructions
and explanations necessary to enable the jury to make its
findings on each submitted issue.

(3) Issues not submitted.—A party waives the right to
a jury trial on any issue of fact raised by the pleadings or
evidence but not submitted to the jury unless, before the
jury retires, the party demands its submission to the jury.
If the party does not demand submission, the court may
make a finding on the issue. If the court makes no finding,
it is considered to have made a finding consistent with its
judgment on the special verdict.

(b) General verdict with answers to written questions.

(1) In general.—The court may submit to the jury forms
for a general verdict, together with written questions on
one or more issues of fact that the jury must decide. The
court must give the instructions and explanations neces-
sary to enable the jury to render a general verdict and
answer the questions in writing, and must direct the jury
to do both.

(2) Verdict and answers consistent.—When the general
verdict and the answers are consistent, the court must ap-
prove, for entry under Rule 58, an appropriate judgment
on the verdict and answers.

(3) Answers inconsistent with the verdict.—When the
answers are consistent with each other but one or more is
inconsistent with the general verdict, the court may:

(A) approve, for entry under Rule 58, an appropriate
judgment according to the answers, notwithstanding the
general verdict;
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(B) direct the jury to further consider its answers and
verdict; or
(C) order a new trial.

(4) Answers inconsistent with each other and the ver-
dict.—When the answers are inconsistent with each other
and one or more is also inconsistent with the general ver-
dict, judgment must not be entered; instead, the court
must direct the jury to further consider its answers and
verdict, or must order a new trial.

Rule 50. Judgment as a matter of law in a jury trial; re-
lated motion for a new trial; conditional ruling.

(@) Judgment as a matter of law.

(1) In general.—If a party has been fully heard on an
issue during a jury trial and the court finds that a reason-
able jury would not have a legally sufficient evidentiary
basis to find for the party on that issue, the court may:

(A) resolve the issue against the party; and

(B) grant a motion for judgment as a matter of law
against the party on a claim or defense that, under the
controlling law, can be maintained or defeated only with

a favorable finding on that issue.

(2) Motion.—A motion for judgment as a matter of law
may be made at any time before the case is submitted to
the jury. The motion must specify the judgment sought
and the law and facts that entitle the movant to the
judgment.

(b) Renewing the motion after trial; alternative motion
for a new trial.—If the court does not grant a motion for
judgment as a matter of law made under Rule 50(a), the
court is considered to have submitted the action to the jury
subject to the court’s later deciding the legal questions raised
by the motion. No later than 10 days after the entry of
judgment—or if the motion addresses a jury issue not de-
cided by a verdict, no later than 10 days after the jury was
discharged—the movant may file a renewed motion for judg-
ment as a matter of law and may include an alternative or
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joint request for a new trial under Rule 59. In ruling on
the renewed motion, the court may:
(1) allow judgment on the verdict, if the jury returned
a verdict;
(2) order a new trial; or
(3) direct the entry of judgment as a matter of law.

(¢) Granting the renewed motion; conditional ruling on a
motion for a new trial.

(1) In general.—If the court grants a renewed motion
for judgment as a matter of law, it must also conditionally
rule on any motion for a new trial by determining whether
a new trial should be granted if the judgment is later va-
cated or reversed. The court must state the grounds for
conditionally granting or denying the motion for a new
trial.

(2) Effect of a conditional ruling.—Conditionally
granting the motion for a new trial does not affect the
judgment’s finality; if the judgment is reversed, the new
trial must proceed unless the appellate court orders other-
wise. If the motion for a new trial is conditionally denied,
the appellee may assert error in that denial; if the judg-
ment is reversed, the case must proceed as the appellate
court orders.

(d) Time for a losing party’s new-trial motion.—Any mo-
tion for a new trial under Rule 59 by a party against whom
judgment as a matter of law is rendered must be filed no
later than 10 days after the entry of the judgment.

(e) Denying the motion for judgment as a matter of law;
reversal on appeal.—If the court denies the motion for judg-
ment as a matter of law, the prevailing party may, as appel-
lee, assert grounds entitling it to a new trial should the ap-
pellate court conclude that the trial court erred in denying
the motion. If the appellate court reverses the judgment, it
may order a new trial, direct the trial court to determine
whether a new trial should be granted, or direct the entry
of judgment.
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Rule 51. Instructions to the jury; objections; preserving a
claim of error.

(a) Requests.

(1) Before or at the close of the evidence.—At the close
of the evidence or at any earlier reasonable time that the
court orders, a party may file and furnish to every other
party written requests for the jury instructions it wants
the court to give.

(2) After the close of the evidence.—After the close of
the evidence, a party may:

(A) file requests for instructions on issues that could
not reasonably have been anticipated by an earlier time
that the court set for requests; and

(B) with the court’s permission, file untimely requests
for instructions on any issue.

(b) Instructions.—The court:

(1) must inform the parties of its proposed instructions
and proposed action on the requests before instructing the
jury and before final jury arguments;

(2) must give the parties an opportunity to object on
the record and out of the jury’s hearing before the instruec-
tions and arguments are delivered; and

(3) may instruct the jury at any time before the jury
is discharged.

(¢) Objections.

(1) How to make.—A party who objects to an instrue-
tion or the failure to give an instruction must do so on
the record, stating distinctly the matter objected to and the
grounds for the objection.

(2) When to make.—An objection is timely if:

(A) a party objects at the opportunity provided under

Rule 51(b)(2); or

(B) a party was not informed of an instruction or ac-
tion on a request before that opportunity to object, and
the party objects promptly after learning that the in-
struction or request will be, or has been, given or
refused.
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(d) Assigning error; plain error.
(1) Assigning error.—A party may assign as error:
(A) an error in an instruction actually given, if that
party properly objected; or
(B) a failure to give an instruction, if that party prop-
erly requested it and—unless the court rejected the
request in a definitive ruling on the record—also prop-
erly objected.

(2) Plain error.—A court may consider a plain error in
the instructions that has not been preserved as required
by Rule 51(d)(1) if the error affects substantial rights.

Rule 52. Findings and conclusions by the court; judgment
on partial findings.

(@) Findings and conclusions.

(1) In general.—In an action tried on the facts without
a jury or with an advisory jury, the court must find the
facts specially and state its conclusions of law separately.
The findings and conclusions may be stated on the record
after the close of the evidence or may appear in an opinion
or a memorandum of decision filed by the court. Judg-
ment must be entered under Rule 58.

(2) For an interlocutory injunction.—In granting or re-
fusing an interlocutory injunction, the court must similarly
state the findings and conclusions that support its action.

(3) For a motion.—The court is not required to state
findings or conclusions when ruling on a motion under
Rule 12 or 56 or, unless these rules provide otherwise, on
any other motion.

(4) Effect of a master’s findings.—A master’s findings,
to the extent adopted by the court, must be considered the
court’s findings.

(5) Questioning the evidentiary support.—A party may
later question the sufficiency of the evidence supporting
the findings, whether or not the party requested findings,
objected to them, moved to amend them, or moved for par-
tial findings.
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(6) Setting aside the findings.—Findings of fact,
whether based on oral or other evidence, must not be set
aside unless clearly erroneous, and the reviewing court
must give due regard to the trial court’s opportunity to
judge the witnesses’ credibility.

(b) Amended or additional findings.—On a party’s motion
filed no later than 10 days after the entry of judgment, the
court may amend its findings—or make additional findings—
and may amend the judgment accordingly. The motion may
accompany a motion for a new trial under Rule 59.

(¢) Judgment on partial findings.—If a party has been
fully heard on an issue during a nonjury trial and the court
finds against the party on that issue, the court may enter
judgment against the party on a claim or defense that, under
the controlling law, can be maintained or defeated only with
a favorable finding on that issue. The court may, however,
decline to render any judgment until the close of the evi-
dence. A judgment on partial findings must be supported
by findings of fact and conclusions of law as required by
Rule 52(a).

Rule 53. Masters.

(@) Appointment.
(1) Scope.—Unless a statute provides otherwise, a court
may appoint a master only to:

(A) perform duties consented to by the parties;

(B) hold trial proceedings and make or recommend
findings of fact on issues to be decided without a jury if
appointment is warranted by:

(i) some exceptional condition; or
(ii) the need to perform an accounting or resolve a
difficult computation of damages; or

(C) address pretrial and posttrial matters that cannot
be effectively and timely addressed by an available dis-
trict judge or magistrate judge of the district.

(2) Disqualification.—A master must not have a rela-
tionship to the parties, attorneys, action, or court that
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would require disqualification of a judge under 28 U. S. C.
§455, unless the parties, with the court’s approval, consent
to the appointment after the master discloses any potential
grounds for disqualification.

(3) Possible expense or delay.—In appointing a master,
the court must consider the fairness of imposing the likely
expenses on the parties and must protect against unrea-
sonable expense or delay.

(b) Order appointing a master.

(1) Notice.—Before appointing a master, the court must
give the parties notice and an opportunity to be heard.
Any party may suggest candidates for appointment.

(2) Contents.—The appointing order must direct the
master to proceed with all reasonable diligence and must
state:

(A) the master’s duties, including any investigation or
enforcement duties, and any limits on the master’s au-
thority under Rule 53(c);

(B) the circumstances, if any, in which the master may
communicate ex parte with the court or a party;

(C) the nature of the materials to be preserved and
filed as the record of the master’s activities;

(D) the time limits, method of filing the record, other
procedures, and standards for reviewing the master’s or-
ders, findings, and recommendations; and

(E) the basis, terms, and procedure for fixing the mas-
ter’s compensation under Rule 53(g).

(3) Issuing.—The court may issue the order only after:
(A) the master files an affidavit disclosing whether
there is any ground for disqualification under 28 U. S. C.
§ 455; and
(B) if a ground is disclosed, the parties, with the
court’s approval, waive the disqualification.

(4) Amending.—The order may be amended at any time
after notice to the parties and an opportunity to be heard.

(¢) Master’s authority.
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(1) In general.—Unless the appointing order directs
otherwise, a master may:

(A) regulate all proceedings;

(B) take all appropriate measures to perform the as-
signed duties fairly and efficiently; and

(C) if conducting an evidentiary hearing, exercise the
appointing court’s power to compel, take, and record
evidence.

(2) Sanctions.—The master may by order impose on a
party any noncontempt sanction provided by Rule 37 or
45, and may recommend a contempt sanction against a
party and sanctions against a nonparty.

(d) Master’s orders.—A master who issues an order must
file it and promptly serve a copy on each party. The clerk
must enter the order on the docket.

(e) Master’s reports.—A master must report to the court
as required by the appointing order. The master must file
the report and promptly serve a copy on each party, unless
the court orders otherwise.

(f) Action on the master’s order, report, or
recommendations.

(1) Opportunity for a hearing; action in general.—In
acting on a master’s order, report, or recommendations,
the court must give the parties notice and an opportunity
to be heard; may receive evidence; and may adopt or af-
firm, modify, wholly or partly reject or reverse, or resub-
mit to the master with instructions.

(2) Time to object or move to adopt or modify.—A party
may file objections to—or a motion to adopt or modify—
the master’s order, report, or recommendations no later
than 20 days after a copy is served, unless the court sets
a different time.

(3) Reviewing factual findings.—The court must decide
de novo all objections to findings of fact made or recom-
mended by a master, unless the parties, with the court’s
approval, stipulate that:
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(A) the findings will be reviewed for clear error; or
(B) the findings of a master appointed under Rule
53(a)(1)(A) or (C) will be final.

(4) Reviewing legal conclusions.—The court must de-
cide de novo all objections to conclusions of law made or
recommended by a master.

(5) Reviewing procedural matters.—Unless the ap-
pointing order establishes a different standard of review,
the court may set aside a master’s ruling on a procedural
matter only for an abuse of discretion.

(g) Compensation.

(1) Fixing compensation.—Before or after judgment,
the court must fix the master’s compensation on the basis
and terms stated in the appointing order, but the court
may set a new basis and terms after giving notice and an
opportunity to be heard.

(2) Payment.—The compensation must be paid either:

(A) by a party or parties; or
(B) from a fund or subject matter of the action within
the court’s control.

(3) Allocating payment.—The court must allocate pay-
ment among the parties after considering the nature and
amount of the controversy, the parties’ means, and the ex-
tent to which any party is more responsible than other
parties for the reference to a master. An interim alloca-
tion may be amended to reflect a decision on the merits.

(h) Appointing a magistrate judge.—A magistrate judge
is subject to this rule only when the order referring a matter
to the magistrate judge states that the reference is made
under this rule.

TrTLE VII. JUDGMENT

Rule 54. Judgment; costs.

(@) Definition; form.—“Judgment” as used in these rules
includes a decree and any order from which an appeal lies.
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A judgment should not include recitals of pleadings, a mas-
ter’s report, or a record of prior proceedings.

(b) Judgment on multiple claims or involving multiple
parties.—When an action presents more than one claim for
relief—whether as a claim, counterclaim, crossclaim, or
third-party claim—or when multiple parties are involved, the
court may direct entry of a final judgment as to one or more,
but fewer than all, claims or parties only if the court ex-
pressly determines that there is no just reason for delay.
Otherwise, any order or other decision, however designated,
that adjudicates fewer than all the claims or the rights and
liabilities of fewer than all the parties does not end the action
as to any of the claims or parties and may be revised at any
time before the entry of a judgment adjudicating all the
claims and all the parties’ rights and liabilities.

(¢) Demand for judgment; relief to be granted.—A default
judgment must not differ in kind from, or exceed in amount,
what is demanded in the pleadings. Every other final judg-
ment should grant the relief to which each party is enti-
tled, even if the party has not demanded that relief in its
pleadings.

(d) Costs; attorney’s fees.

(1) Costs other than attorney’s fees—Unless a federal
statute, these rules, or a court order provides otherwise,
costs—other than attorney’s fees—should be allowed to
the prevailing party. But costs against the United States,
its officers, and its agencies may be imposed only to the
extent allowed by law. The clerk may tax costs on 1 day’s
notice. On motion served within the next 5 days, the
court may review the clerk’s action.

(2) Attorney’s fees.

(A) Clarm to be by motion.—A claim for attorney’s
fees and related nontaxable expenses must be made by
motion unless the substantive law requires those fees to
be proved at trial as an element of damages.

(B) Timing and contents of the motion.—Unless a
statute or a court order provides otherwise, the motion
must:
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(i) be filed no later than 14 days after the entry of
judgment;

(ii) specify the judgment and the statute, rule, or
other grounds entitling the movant to the award,

(iii) state the amount sought or provide a fair esti-
mate of it; and

(iv) disclose, if the court so orders, the terms of any
agreement about fees for the services for which the
claim is made.

(C) Proceedings.—Subject to Rule 23(h), the court
must, on a party’s request, give an opportunity for ad-
versary submissions on the motion in accordance with
Rule 43(c) or 78. The court may decide issues of liabil-
ity for fees before receiving submissions on the value of
services. The court must find the facts and state its
conclusions of law as provided in Rule 52(a).

(D) Special procedures by local rule; reference to a
master or a magistrate judge.—By local rule, the court
may establish special procedures to resolve fee-related
issues without extensive evidentiary hearings. Also,
the court may refer issues concerning the value of serv-
ices to a special master under Rule 53 without regard to
the limitations of Rule 53(a)(1), and may refer a motion
for attorney’s fees to a magistrate judge under Rule
72(b) as if it were a dispositive pretrial matter.

(E) Exceptions.—Subparagraphs (A)-(D) do not
apply to claims for fees and expenses as sanctions for

violating these rules or as sanctions under 28 U. S. C.
§1927.

Rule 55. Default; default judgment.

(@) Entering a default.—When a party against whom a
judgment for affirmative relief is sought has failed to plead
or otherwise defend, and that failure is shown by affidavit or
otherwise, the clerk must enter the party’s default.

(b) Entering a default judgment.

(1) By the clerk.—If the plaintiff’s claim is for a sum

certain or a sum that can be made certain by computation,
the clerk—on the plaintiff’s request, with an affidavit
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showing the amount due—must enter judgment for that
amount and costs against a defendant who has been de-
faulted for not appearing and who is neither a minor nor
an incompetent person.

(2) By the court.—In all other cases, the party must
apply to the court for a default judgment. A default judg-
ment may be entered against a minor or incompetent per-
son only if represented by a general guardian, conservator,
or other like fiduciary who has appeared. If the party
against whom a default judgment is sought has appeared
personally or by a representative, that party or its rep-
resentative must be served with written notice of the ap-
plication at least 3 days before the hearing. The court
may conduct hearings or make referrals—preserving any
federal statutory right to a jury trial—when, to enter or
effectuate judgment, it needs to:

(A) conduct an accounting;

(B) determine the amount of damages;

(C) establish the truth of any allegation by evidence;
or

(D) investigate any other matter.

(c) Setting aside a default or a default judgment.—The
court may set aside an entry of default for good cause, and
it may set aside a default judgment under Rule 60(b).

(d) Judgment against the United States.—A default judg-
ment may be entered against the United States, its officers,
or its agencies only if the claimant establishes a claim or
right to relief by evidence that satisfies the court.

Rule 56. Summary judgment.

(@) By a claiming party.—A party claiming relief may
move, with or without supporting affidavits, for summary
judgment on all or part of the claim. The motion may be
filed at any time after:

(1) 20 days have passed from commencement of the ac-
tion; or

(2) the opposing party serves a motion for summary
judgment.
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(b) By a defending party.—A party against whom relief is
sought may move at any time, with or without supporting
affidavits, for summary judgment on all or part of the claim.

(¢) Serving the motion; proceedings.—The motion must be
served at least 10 days before the day set for the hearing.
An opposing party may serve opposing affidavits before the
hearing day. The judgment sought should be rendered if
the pleadings, the discovery and disclosure materials on file,
and any affidavits show that there is no genuine issue as to
any material fact and that the movant is entitled to judgment
as a matter of law.

(d) Case not fully adjudicated on the motion.

(1) Establishing facts—If summary judgment is not
rendered on the whole action, the court should, to the ex-
tent practicable, determine what material facts are not
genuinely at issue. The court should so determine by ex-
amining the pleadings and evidence before it and by inter-
rogating the attorneys. It should then issue an order
specifying what facts—including items of damages or
other relief—are not genuinely at issue. The facts so
specified must be treated as established in the action.

(2) Establishing liability.—An interlocutory summary
judgment may be rendered on liability alone, even if there
is a genuine issue on the amount of damages.

(e) Affidavits; further testimony.

(1) In general.—A supporting or opposing affidavit
must be made on personal knowledge, set out facts that
would be admissible in evidence, and show that the affiant
is competent to testify on the matters stated. If a paper
or part of a paper is referred to in an affidavit, a sworn
or certified copy must be attached to or served with the
affidavit. The court may permit an affidavit to be supple-
mented or opposed by depositions, answers to interrogato-
ries, or additional affidavits.

(2) Opposing party’s obligation to respond.—When a
motion for summary judgment is properly made and sup-
ported, an opposing party may not rely merely on allega-
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tions or denials in its own pleading; rather, its response
must—Dby affidavits or as otherwise provided in this rule—
set out specific facts showing a genuine issue for trial. If
the opposing party does not so respond, summary judg-
ment should, if appropriate, be entered against that party.

(f) When affidavits are unavailable—If a party oppos-
ing the motion shows by affidavit that, for specified reasons,
it cannot present facts essential to justify its opposition, the
court may:

(1) deny the motion;

(2) order a continuance to enable affidavits to be ob-
tained, depositions to be taken, or other discovery to be
undertaken; or

(3) issue any other just order.

(9) Affidavit submitted in bad faith.—If satisfied that an
affidavit under this rule is submitted in bad faith or solely
for delay, the court must order the submitting party to pay
the other party the reasonable expenses, including attorney’s
fees, it incurred as a result. An offending party or attorney
may also be held in contempt.

Rule 57. Declaratory judgment.

These rules govern the procedure for obtaining a declara-
tory judgment under 28 U.S.C. §2201. Rules 38 and 39
govern a demand for a jury trial. The existence of another
adequate remedy does not preclude a declaratory judgment
that is otherwise appropriate. The court may order a
speedy hearing of a declaratory-judgment action.

Rule 58. Entering judgment.

(@) Separate document.—Every judgment and amended
judgment must be set out in a separate document, but a sep-
arate document is not required for an order disposing of a
motion:

(1) for judgment under Rule 50(b);
(2) to amend or make additional findings under Rule

52(b);
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(3) for attorney’s fees under Rule 54;

(4) for a new trial, or to alter or amend the judgment,
under Rule 59; or

(5) for relief under Rule 60.

(b) Entering judgment.

(1) Without the court’s direction.—Subject to Rule
54(b) and unless the court orders otherwise, the clerk
must, without awaiting the court’s direction, promptly pre-
pare, sign, and enter the judgment when:

(A) the jury returns a general verdict;
(B) the court awards only costs or a sum certain; or
(C) the court denies all relief.

(2) Court’s approval required.—Subject to Rule 54(b),
the court must promptly approve the form of the judg-
ment, which the clerk must promptly enter, when:

(A) the jury returns a special verdict or a general
verdict with answers to written questions; or

(B) the court grants other relief not described in
this subdivision (b).

(¢) Time of entry.—For purposes of these rules, judgment
is entered at the following times:
(1) if a separate document is not required, when the
judgment is entered in the civil docket under Rule 79(a); or
(2) if a separate document is required, when the judg-
ment is entered in the civil docket under Rule 79(a) and
the earlier of these events occurs:
(A) it is set out in a separate document; or
(B) 150 days have run from the entry in the civil
docket.

(d) Request for entry.—A party may request that judg-
ment be set out in a separate document as required by
Rule 58(a).

(e) Cost or fee awards.—Ordinarily, the entry of judgment
may not be delayed, nor the time for appeal extended, in
order to tax costs or award fees. But if a timely motion for
attorney’s fees is made under Rule 54(d)(2), the court may
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act before a notice of appeal has been filed and become effec-
tive to order that the motion have the same effect under
Federal Rule of Appellate Procedure 4(a)(4) as a timely mo-
tion under Rule 59.

Rule 59. New trial; altering or amending a judgment.

(@) In general.

(1) Grounds for new trial.—The court may, on motion,
grant a new trial on all or some of the issues—and to any
party—as follows:

(A) after a jury trial, for any reason for which a new
trial has heretofore been granted in an action at law in
federal court; or

(B) after a nonjury trial, for any reason for which a
rehearing has heretofore been granted in a suit in equity
in federal court.

(2) Further action after a nonjury trial.—After a non-
jury trial, the court may, on motion for a new trial, open
the judgment if one has been entered, take additional tes-
timony, amend findings of fact and conclusions of law or
make new ones, and direct the entry of a new judgment.

(b) Time to file a motion for a new trial.—A motion for
a new trial must be filed no later than 10 days after the entry
of judgment.

(¢) Time to serve affidavits—When a motion for a new
trial is based on affidavits, they must be filed with the mo-
tion. The opposing party has 10 days after being served to
file opposing affidavits; but that period may be extended for
up to 20 days, either by the court for good cause or by the
parties’ stipulation. The court may permit reply affidavits.

(d) New trial on the court’s initiative or for reasons not
m the motion.—No later than 10 days after the entry of
judgment, the court, on its own, may order a new trial for
any reason that would justify granting one on a party’s mo-
tion. After giving the parties notice and an opportunity to
be heard, the court may grant a timely motion for a new trial
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for a reason not stated in the motion. In either event, the
court must specify the reasons in its order.

(e) Motion to alter or amend a judgment.—A motion to
alter or amend a judgment must be filed no later than 10
days after the entry of the judgment.

Rule 60. Relief from a judgment or order.

(@) Corrections based on clerical mistakes; oversights
and omissions.—The court may correct a clerical mistake or
a mistake arising from oversight or omission whenever one
is found in a judgment, order, or other part of the record.
The court may do so on motion or on its own, with or without
notice. But after an appeal has been docketed in the appel-
late court and while it is pending, such a mistake may be
corrected only with the appellate court’s leave.

(b) Grounds for relief from a final judgment, order, or
proceeding.—On motion and just terms, the court may re-
lieve a party or its legal representative from a final judg-
ment, order, or proceeding for the following reasons:

(1) mistake, inadvertence, surprise, or excusable
neglect;

(2) newly discovered evidence that, with reasonable dili-
gence, could not have been discovered in time to move for
a new trial under Rule 59(b);

(3) fraud (whether previously called intrinsic or extrin-
sic), misrepresentation, or misconduct by an opposing
party;

(4) the judgment is void;

(5) the judgment has been satisfied, released or dis-
charged; it is based on an earlier judgment that has been
reversed or vacated; or applying it prospectively is no
longer equitable; or

(6) any other reason that justifies relief.

(¢) Timing and effect of the motion.

(1) Timing.—A motion under Rule 60(b) must be made
within a reasonable time—and for reasons (1), (2), and
(3) no more than a year after the entry of the judgment or
order or the date of the proceeding.
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(2) Effect on finality.—The motion does not affect the
judgment’s finality or suspend its operation.

(d) Other powers to grant relief.—This rule does not limit
a court’s power to:
(1) entertain an independent action to relieve a party
from a judgment, order, or proceeding;
(2) grant relief under 28 U. S. C. §1655 to a defendant
who was not personally notified of the action; or
(3) set aside a judgment for fraud on the court.

(e) Bills and writs abolished.—The following are abol-
ished: bills of review, bills in the nature of bills of review,
and writs of coram nobis, coram vobis, and audita querela.

Rule 61. Harmless error.

Unless justice requires otherwise, no error in admitting or
excluding evidence—or any other error by the court or a
party—is ground for granting a new trial, for setting aside
a verdict, or for vacating, modifying, or otherwise disturb-
ing a judgment or order. At every stage of the proceeding,
the court must disregard all errors and defects that do not
affect any party’s substantial rights.

Rule 62. Stay of proceedings to enforce a judgment.

(@) Automatic stay, exceptions for injunctions, receiver-
ships, and patent accountings.—Except as stated in this
rule, no execution may issue on a judgment, nor may pro-
ceedings be taken to enforce it, until 10 days have passed
after its entry. But unless the court orders otherwise, the
following are not stayed after being entered, even if an ap-
peal is taken:

(1) an interlocutory or final judgment in an action for
an injunction or a receivership; or

(2) a judgment or order that directs an accounting in an
action for patent infringement.

(b) Stay pending the disposition of a motion.—On appro-
priate terms for the opposing party’s security, the court may
stay the execution of a judgment—or any proceedings to en-
force it—pending disposition of any of the following motions:
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(1) under Rule 50, for judgment as a matter of law;

(2) under Rule 52(b), to amend the findings or for addi-
tional findings;

(3) under Rule 59, for a new trial or to alter or amend
a judgment; or

(4) under Rule 60, for relief from a judgment or order.

() Injunction pending an appeal.—While an appeal is
pending from an interlocutory order or final judgment that
grants, dissolves, or denies an injunction, the court may sus-
pend, modify, restore, or grant an injunction on terms for
bond or other terms that secure the opposing party’s rights.
If the judgment appealed from is rendered by a statutory
three-judge district court, the order must be made either:

(1) by that court sitting in open session; or
(2) by the assent of all its judges, as evidenced by
their signatures.

(d) Stay with bond on appeal.—If an appeal is taken, the
appellant may obtain a stay by supersedeas bond, except in
an action described in Rule 62(a)(1) or (2). The bond may
be given upon or after filing the notice of appeal or after
obtaining the order allowing the appeal. The stay takes ef-
fect when the court approves the bond.

(e) Stay without bond on an appeal by the United States,
its officers, or its agencies.—The court must not require a
bond, obligation, or other security from the appellant when
granting a stay on an appeal by the United States, its offi-
cers, or its agencies or on an appeal directed by a department
of the federal government.

(f) Stay in favor of a judgment debtor under state law.—
If a judgment is a lien on the judgment debtor’s property
under the law of the state where the court is located, the
judgment debtor is entitled to the same stay of execution
the state court would give.

(g) Appellate court’s power not limited.—This rule does
not limit the power of the appellate court or one of its judges
or justices:
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(1) to stay proceedings—or suspend, modify, restore, or
grant an injunction—while an appeal is pending; or

(2) to issue an order to preserve the status quo or the
effectiveness of the judgment to be entered.

(h) Stay with multiple claims or parties.—A court may
stay the enforcement of a final judgment entered under Rule
54(b) until it enters a later judgment or judgments, and may
prescribe terms necessary to secure the benefit of the stayed
judgment for the party in whose favor it was entered.

Rule 63. Judge’s inability to proceed.

If a judge conducting a hearing or trial is unable to pro-
ceed, any other judge may proceed upon certifying familiar-
ity with the record and determining that the case may be
completed without prejudice to the parties. In a hearing or
a nonjury trial, the successor judge must, at a party’s re-
quest, recall any witness whose testimony is material and
disputed and who is available to testify again without undue
burden. The successor judge may also recall any other
witness.

TiTLE VIII. PROVISIONAL AND FINAL REMEDIES

Rule 64. Seizing a person or property.

(@) Remedies under state law—in general.—At the com-
mencement of and throughout an action, every remedy is
available that, under the law of the state where the court
is located, provides for seizing a person or property to secure
satisfaction of the potential judgment. But a federal statute
governs to the extent it applies.

(b) Specific kinds of remedies—The remedies available
under this rule include the following—however designated
and regardless of whether state procedure requires an inde-
pendent action:

 arrest;

 attachment;

* garnishment;

* replevin,
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* sequestration; and
* other corresponding or equivalent remedies.

Rule 65. Injunctions and restraining orders.

(a) Preliminary injunction.

(1) Notice.—The court may issue a preliminary injunc-
tion only on notice to the adverse party.

(2) Consolidating the hearing with the trial on the mer-
1ts.—Before or after beginning the hearing on a motion for
a preliminary injunction, the court may advance the trial
on the merits and consolidate it with the hearing. Even
when consolidation is not ordered, evidence that is re-
ceived on the motion and that would be admissible at trial
becomes part of the trial record and need not be repeated
at trial. But the court must preserve any party’s right to
a jury trial.

(b) Temporary restraining order.

(1) Issuing without notice.—The court may issue a tem-
porary restraining order without written or oral notice to
the adverse party or its attorney only if:

(A) specific facts in an affidavit or a verified complaint
clearly show that immediate and irreparable injury, loss,
or damage will result to the movant before the adverse
party can be heard in opposition; and

(B) the movant’s attorney certifies in writing any ef-
forts made to give notice and the reasons why it should
not be required.

(2) Contents, expiration.—Every temporary restraining
order issued without notice must state the date and hour
it was issued; describe the injury and state why it is irrep-
arable; state why the order was issued without notice; and
be promptly filed in the clerk’s office and entered in the
record. The order expires at the time after entry—not to
exceed 10 days—that the court sets, unless before that
time the court, for good cause, extends it for a like period
or the adverse party consents to a longer extension. The
reasons for an extension must be entered in the record.
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(3) Expediting the preliminary-injunction hearing.—If
the order is issued without notice, the motion for a prelimi-
nary injunction must be set for hearing at the earliest pos-
sible time, taking precedence over all other matters except
hearings on older matters of the same character. At the
hearing, the party who obtained the order must proceed
with the motion; if the party does not, the court must dis-
solve the order.

(4) Motion to dissolve.—On 2 days’ notice to the party
who obtained the order without notice—or on shorter no-
tice set by the court—the adverse party may appear and
move to dissolve or modify the order. The court must
then hear and decide the motion as promptly as justice
requires.

(¢) Security.—The court may issue a preliminary injunc-
tion or a temporary restraining order only if the movant
gives security in an amount that the court considers proper
to pay the costs and damages sustained by any party found to
have been wrongfully enjoined or restrained. The United
States, its officers, and its agencies are not required to give
security.

(d) Contents and scope of every injunction and restrain-
mg order.

(1) Contents.—Every order granting an injunction and
every restraining order must:
(A) state the reasons why it issued;
(B) state its terms specifically; and
(C) describe in reasonable detail—and not by refer-
ring to the complaint or other document—the act or acts
restrained or required.

(2) Persons bound.—The order binds only the following
who receive actual notice of it by personal service or
otherwise:

(A) the parties;
(B) the parties’ officers, agents, servants, employees,
and attorneys; and
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(C) other persons who are in active concert or partici-
pation with anyone described in Rule 65(d)(2)(A) or (B).

(e) Other laws not modified.—These rules do not modify
the following:

(1) any federal statute relating to temporary restraining
orders or preliminary injunctions in actions affecting em-
ployer and employee;

(2) 28 U.S. C. §2361, which relates to preliminary in-
junctions in actions of interpleader or in the nature of
interpleader; or

(3) 28 U. S. C. §2284, which relates to actions that must
be heard and decided by a three-judge district court.

(f) Copyright impoundment.—This rule applies to
copyright-impoundment proceedings.

Rule 65.1. Proceedings against a surety.

Whenever these rules (including the Supplemental Rules
for Admiralty or Maritime Claims and Asset Forfeiture Ac-
tions) require or allow a party to give security, and security
is given through a bond or other undertaking with one or
more sureties, each surety submits to the court’s jurisdiction
and irrevocably appoints the court clerk as its agent for re-
ceiving service of any papers that affect its liability on the
bond or undertaking. The surety’s liability may be enforced
on motion without an independent action. The motion and
any notice that the court orders may be served on the court
clerk, who must promptly mail a copy of each to every surety
whose address is known.

Rule 66. Receivers.

These rules govern an action in which the appointment of
a receiver is sought or a receiver sues or is sued. But the
practice in administering an estate by a receiver or a similar
court-appointed officer must accord with the historical prac-
tice in federal courts or with a local rule. An action in
which a receiver has been appointed may be dismissed only
by court order.
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Rule 67. Deposit into court.

(@) Depositing property.—If any part of the relief sought
is a money judgment or the disposition of a sum of money or
some other deliverable thing, a party—on notice to every
other party and by leave of court—may deposit with the
court all or part of the money or thing, whether or not that
party claims any of it. The depositing party must deliver
to the clerk a copy of the order permitting deposit.

(b) Investing and withdrawing funds.—Money paid into
court under this rule must be deposited and withdrawn in
accordance with 28 U.S. C. §§2041 and 2042 and any like
statute. The money must be deposited in an interest-
bearing account or invested in a court-approved, interest-
bearing instrument.

Rule 68. Offer of judgment.

(@) Making an offer; judgment on an accepted offer.—
More than 10 days before the trial begins, a party defending
against a claim may serve on an opposing party an offer to
allow judgment on specified terms, with the costs then ac-
crued. If, within 10 days after being served, the opposing
party serves written notice accepting the offer, either party
may then file the offer and notice of acceptance, plus proof
of service. The clerk must then enter judgment.

(b) Unaccepted offer.—An unaccepted offer is considered
withdrawn, but it does not preclude a later offer. Evidence
of an unaccepted offer is not admissible except in a proceed-
ing to determine costs.

(c) Offer after liability is determined.—When one party’s
liability to another has been determined but the extent of lia-
bility remains to be determined by further proceedings, the
party held liable may make an offer of judgment. It must
be served within a reasonable time—but at least 10 days—
before a hearing to determine the extent of liability.

(d) Paying costs after an unaccepted offer.—If the judg-
ment that the offeree finally obtains is not more favorable
than the unaccepted offer, the offeree must pay the costs
incurred after the offer was made.
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Rule 69. Execution.

(@) In general.

(1) Money judgment; applicable procedure.—A money
judgment is enforced by a writ of execution, unless the
court directs otherwise. The procedure on execution—
and in proceedings supplementary to and in aid of judg-
ment or execution—must accord with the procedure of the
state where the court is located, but a federal statute gov-
erns to the extent it applies.

(2) Obtaining discovery.—In aid of the judgment or ex-
ecution, the judgment creditor or a successor in interest
whose interest appears of record may obtain discovery
from any person—including the judgment debtor—as pro-
vided in these rules or by the procedure of the state where
the court is located.

(b) Against certain public officers.—When a judgment has
been entered against a revenue officer in the circumstances
stated in 28 U. S. C. §2006, or against an officer of Congress
in the circumstances stated in 2 U. S. C. § 118, the judgment
must be satisfied as those statutes provide.

Rule 70. Enforcing a judgment for a specific act.

(@) Party’s failure to act; ordering another to act.—If a
judgment requires a party to convey land, to deliver a deed
or other document, or to perform any other specific act and
the party fails to comply within the time specified, the court
may order the act to be done—at the disobedient party’s ex-
pense—by another person appointed by the court. When
done, the act has the same effect as if done by the party.

(b) Vesting title—If the real or personal property is
within the district, the court—instead of ordering a convey-
ance—may enter a judgment divesting any party’s title and
vesting it in others. That judgment has the effect of a le-
gally executed conveyance.

(¢) Obtaining a writ of attachment or sequestration.—On
application by a party entitled to performance of an act, the
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clerk must issue a writ of attachment or sequestration
against the disobedient party’s property to compel obedience.

(d) Obtaining a writ of execution or assistance.—On
application by a party who obtains a judgment or order
for possession, the clerk must issue a writ of execution or
assistance.

(e) Holding in contempt.—The court may also hold the
disobedient party in contempt.

Rule 71. Enforcing relief for or against a nonparty.

When an order grants relief for a nonparty or may be en-
forced against a nonparty, the procedure for enforcing the
order is the same as for a party.

TiTLE IX. SPECIAL PROCEEDINGS

Rule 71.1. Condemming real or personal property.

(a) Applicability of other rules.—These rules govern pro-
ceedings to condemn real and personal property by eminent
domain, except as this rule provides otherwise.

(b) Joinder of properties—The plaintiff may join separate
pieces of property in a single action, no matter whether they
are owned by the same persons or sought for the same use.

(¢) Complaint.

(1) Caption.—The complaint must contain a caption as
provided in Rule 10(a). The plaintiff must, however,
name as defendants both the property—designated gener-
ally by kind, quantity, and location—and at least one owner
of some part of or interest in the property.

(2) Contents.—The complaint must contain a short and
plain statement of the following:

(A) the authority for the taking;

(B) the uses for which the property is to be taken;

(C) a description sufficient to identify the property;

(D) the interests to be acquired; and

(E) for each piece of property, a designation of each
defendant who has been joined as an owner or owner of
an interest in it.
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(3) Parties—When the action commences, the plaintiff
need join as defendants only those persons who have or
claim an interest in the property and whose names are
then known. But before any hearing on compensation,
the plaintiff must add as defendants all those persons who
have or claim an interest and whose names have become
known or can be found by a reasonably diligent search of
the records, considering both the property’s character and
value and the interests to be acquired. All others may
be made defendants under the designation “Unknown
Owners.”

(4) Procedure.—Notice must be served on all defend-
ants as provided in Rule 71.1(d), whether they were named
as defendants when the action commenced or were added
later. A defendant may answer as provided in Rule
71.1(e). The court, meanwhile, may order any distribution
of a deposit that the facts warrant.

() Filing, additional copies.—In addition to filing the
complaint, the plaintiff must give the clerk at least one
copy for the defendants’ use and additional copies at the
request of the clerk or a defendant.

(d) Process.

(1) Delivering motice to the clerk.—On filing a com-
plaint, the plaintiff must promptly deliver to the clerk joint
or several notices directed to the named defendants.
When adding defendants, the plaintiff must deliver to the
clerk additional notices directed to the new defendants.

(2) Contents of the notice.

(A) Main contents.—Each notice must name the
court, the title of the action, and the defendant to whom
it is directed. It must describe the property sufficiently
to identify it, but need not describe any property other
than that to be taken from the named defendant. The
notice must also state:

(i) that the action is to condemn property;

(ii) the interest to be taken;

(iii) the authority for the taking;

(iv) the uses for which the property is to be taken;
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(v) that the defendant may serve an answer on the
plaintiff’s attorney within 20 days after being served
with the notice;

(vi) that the failure to so serve an answer consti-
tutes consent to the taking and to the court’s author-
ity to proceed with the action and fix the compensa-
tion; and

(vii) that a defendant who does not serve an answer
may file a notice of appearance.

(B) Conclusion.—The notice must conclude with the
name, telephone number, and e-mail address of the plain-
tiff’s attorney and an address within the district in
which the action is brought where the attorney may be
served.

(3) Serving the notice.

(A) Personal service—When a defendant whose ad-
dress is known resides within the United States or a
territory subject to the administrative or judicial juris-
diction of the United States, personal service of the no-
tice (without a copy of the complaint) must be made in
accordance with Rule 4.

(B) Service by publication.

(i) A defendant may be served by publication only
when the plaintiff’s attorney files a certificate stating
that the attorney believes the defendant cannot be
personally served, because after diligent inquiry
within the state where the complaint is filed, the de-
fendant’s place of residence is still unknown or, if
known, that it is beyond the territorial limits of per-
sonal service. Service is then made by publishing the
notice—once a week for at least three successive
weeks—in a newspaper published in the county where
the property is located or, if there is no such newspa-
per, in a newspaper with general circulation where
the property is located. Before the last publication,
a copy of the notice must also be mailed to every de-
fendant who cannot be personally served but whose
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place of residence is then known. Unknown owners
may be served by publication in the same manner by
a notice addressed to “Unknown Owners.”

(ii) Service by publication is complete on the date
of the last publication. The plaintiff’s attorney must
prove publication and mailing by a certificate, attach
a printed copy of the published notice, and mark on
the copy the newspaper’s name and the dates of
publication.

(4) Effect of delivery and service.—Delivering the no-
tice to the clerk and serving it have the same effect as
serving a summons under Rule 4.

(5) Proof of service; amending the proof or notice.—
Rule 4(l) governs proof of service. The court may permit
the proof or the notice to be amended.

(e) Appearance or answer.

(1) Notice of appearance.—A defendant that has no ob-
jection or defense to the taking of its property may serve
a notice of appearance designating the property in which
it claims an interest. The defendant must then be given
notice of all later proceedings affecting the defendant.

(2) Answer.—A defendant that has an objection or de-
fense to the taking must serve an answer within 20 days
after being served with the notice. The answer must:

(A) identify the property in which the defendant
claims an interest;

(B) state the nature and extent of the interest; and

(C) state all the defendant’s objections and defenses
to the taking.

(3) Waiver of other objections and defenses; evidence
on compensation.—A defendant waives all objections and
defenses not stated in its answer. No other pleading or
motion asserting an additional objection or defense is al-
lowed. But at the trial on compensation, a defendant—
whether or not it has previously appeared or answered—
may present evidence on the amount of compensation to
be paid and may share in the award.



RULES OF CIVIL PROCEDURE 1135

(f) Amending pleadings.—Without leave of court, the
plaintiff may—as often as it wants—amend the complaint at
any time before the trial on compensation. But no amend-
ment may be made if it would result in a dismissal inconsist-
ent with Rule 71.1(i)(1) or (2). The plaintiff need not serve
a copy of an amendment, but must serve notice of the filing,
as provided in Rule 5(b), on every affected party who has
appeared and, as provided in Rule 71.1(d), on every affected
party who has not appeared. In addition, the plaintiff must
give the clerk at least one copy of each amendment for
the defendants’ use, and additional copies at the request of the
clerk or a defendant. A defendant may appear or answer in
the time and manner and with the same effect as provided
in Rule 71.1(e).

(9) Substituting parties.—If a defendant dies, becomes in-
competent, or transfers an interest after being joined, the
court may, on motion and notice of hearing, order that the
proper party be substituted. Service of the motion and
notice on a nonparty must be made as provided in Rule
71.1(d)(3).

() Trial of the issues.

(1) Issues other than compensation,; compensation.—In
an action involving eminent domain under federal law, the
court tries all issues, including compensation, except when
compensation must be determined:

(A) by any tribunal specially constituted by a federal
statute to determine compensation; or

(B) if there is no such tribunal, by a jury when a party
demands one within the time to answer or within any
additional time the court sets, unless the court appoints

a commission.

(2) Appointing a commission; cOmmission’s powers
and report.

(A) Reasons for appointing.—If a party has de-
manded a jury, the court may instead appoint a three-
person commission to determine compensation because
of the character, location, or quantity of the property to
be condemned or for other just reasons.
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(B) Alternate commissioners—The court may ap-
point up to two additional persons to serve as alternate
commissioners to hear the case and replace commis-
sioners who, before a decision is filed, the court finds
unable or disqualified to perform their duties. Once
the commission renders its final decision, the court
must discharge any alternate who has not replaced a
commissioner.

(C) Examining the prospective commissioners.—Be-
fore making its appointments, the court must advise the
parties of the identity and qualifications of each prospec-
tive commissioner and alternate, and may permit the
parties to examine them. The parties may not suggest
appointees, but for good cause may object to a prospec-
tive commissioner or alternate.

(D) Commission’s powers and report.—A commission
has the powers of a master under Rule 53(c). Its action
and report are determined by a majority. Rule 53(d),
(e), and (f) apply to its action and report.

(1) Dismissal of the action or a defendant.

(1) Dismissing the action.

(A) By the plaintiff.—If no compensation hearing on
a piece of property has begun, and if the plaintiff has
not acquired title or a lesser interest or taken posses-
sion, the plaintiff may, without a court order, dismiss the
action as to that property by filing a notice of dismissal
briefly describing the property.

(B) By stipulation.—Before a judgment is entered
vesting the plaintiff with title or a lesser interest in or
possession of property, the plaintiff and affected defend-
ants may, without a court order, dismiss the action in
whole or in part by filing a stipulation of dismissal.
And if the parties so stipulate, the court may vacate a
judgment already entered.

(C) By court order—At any time before compensa-
tion has been determined and paid, the court may, after
a motion and hearing, dismiss the action as to a piece of
property. But if the plaintiff has already taken title, a
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lesser interest, or possession as to any part of it, the
court must award compensation for the title, lesser in-
terest, or possession taken.

(2) Dismissing a defendant.—The court may at any
time dismiss a defendant who was unnecessarily or im-
properly joined.

(3) Effect.—A dismissal is without prejudice unless oth-
erwise stated in the notice, stipulation, or court order.

(j) Deposit and its distribution.

(1) Deposit.—The plaintiff must deposit with the court
any money required by law as a condition to the exercise
of eminent domain and may make a deposit when allowed
by statute.

(2) Distribution; adjusting distribution.—After a de-
posit, the court and attorneys must expedite the proceed-
ings so as to distribute the deposit and to determine and
pay compensation. If the compensation finally awarded
to a defendant exceeds the amount distributed to that de-
fendant, the court must enter judgment against the plain-
tiff for the deficiency. If the compensation awarded to
a defendant is less than the amount distributed to that
defendant, the court must enter judgment against that
defendant for the overpayment.

(k) Condemmation under a state’s power of eminent do-
main.—This rule governs an action involving eminent do-
main under state law. But if state law provides for trying
an issue by jury—or for trying the issue of compensation by
jury or commission or both—that law governs.

(1) Costs.—Costs are not subject to Rule 54(d).

Rule 72. Magistrate judges: pretrial order.

(@) Nondispositive matters.—When a pretrial matter not
dispositive of a party’s claim or defense is referred to a mag-
istrate judge to hear and decide, the magistrate judge must
promptly conduct the required proceedings and, when appro-
priate, issue a written order stating the decision. A party
may serve and file objections to the order within 10 days
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after being served with a copy. A party may not assign as
error a defect in the order not timely objected to. The dis-
trict judge in the case must consider timely objections and
modify or set aside any part of the order that is clearly erro-
neous or is contrary to law.

(b) Dispositive motions and prisoner petitions.

(1) Findings and recommendations.—A magistrate
judge must promptly conduct the required proceedings
when assigned, without the parties’ consent, to hear a pre-
trial matter dispositive of a claim or defense or a prisoner
petition challenging the conditions of confinement. A rec-
ord must be made of all evidentiary proceedings and may,
at the magistrate judge’s discretion, be made of any other
proceedings. The magistrate judge must enter a recom-
mended disposition, including, if appropriate, proposed
findings of fact. The clerk must promptly mail a copy to
each party.

(2) Objections.—Within 10 days after being served with
a copy of the recommended disposition, a party may serve
and file specific written objections to the proposed find-
ings and recommendations. A party may respond to an-
other party’s objections within 10 days after being served
with a copy. Unless the district judge orders otherwise,
the objecting party must promptly arrange for transcrib-
ing the record, or whatever portions of it the parties agree
to or the magistrate judge considers sufficient.

(3) Resolving objections.—The district judge must de-
termine de novo any part of the magistrate judge’s disposi-
tion that has been properly objected to. The district
judge may accept, reject, or modify the recommended dis-
position; receive further evidence; or return the matter to
the magistrate judge with instructions.

Rule 73. Magistrate judges: trial by consent; appeal.

(@) Trial by consent.—When authorized under 28 U. S. C.
§636(c), a magistrate judge may, if all parties consent, con-
duct a civil action or proceeding, including a jury or non-
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jury trial. A record must be made in accordance with 28
U. S. C. §636(c)(5).
(b) Comsent procedure.

(1) In general.—When a magistrate judge has been des-
ignated to conduct civil actions or proceedings, the clerk
must give the parties written notice of their opportunity
to consent under 28 U. S. C. §636(c). To signify their con-
sent, the parties must jointly or separately file a statement
consenting to the referral. A district judge or magistrate
judge may be informed of a party’s response to the clerk’s
notice only if all parties have consented to the referral.

(2) Reminding the parties about consenting.—A dis-
trict judge, magistrate judge, or other court official may
remind the parties of the magistrate judge’s availability,
but must also advise them that they are free to withhold
consent without adverse substantive consequences.

(3) Vacating a referral.—On its own for good cause—
or when a party shows extraordinary circumstances—the
district judge may vacate a referral to a magistrate judge
under this rule.

(c) Appealing a judgment.—In accordance with 28 U. S. C.
§636(c)(3), an appeal from a judgment entered at a magis-
trate judge’s direction may be taken to the court of appeals
as would any other appeal from a district-court judgment.

Rule 7}. [Abrogated.]

Rule 75. [Abrogated.]
Rule 76. [Abrogated.]

TrTLE X. DISTRICT COURTS AND CLERKS: CONDUCTING
BUSINESS; ISSUING ORDERS

Rule 77. Conducting business; clerk’s authority; notice of
an order or judgment.

(@) When court is open.—Every district court is consid-
ered always open for filing any paper, issuing and returning
process, making a motion, or entering an order.
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(b) Place for trial and other proceedings.—Every trial on
the merits must be conducted in open court and, so far as
convenient, in a regular courtroom. Any other act or pro-
ceeding may be done or conducted by a judge in chambers,
without the attendance of the clerk or other court official,
and anywhere inside or outside the district. But no hear-
ing—other than one ex parte—may be conducted outside the
district unless all the affected parties consent.

(¢) Clerk’s office hours; clerk’s orders.

(1) Hours.—The clerk’s office—with a clerk or deputy
on duty—must be open during business hours every day
except Saturdays, Sundays, and legal holidays. But a
court may, by local rule or order, require that the office be
open for specified hours on Saturday or a particular legal
holiday other than one listed in Rule 6(a)(4)(A).

(2) Orders.—Subject to the court’s power to suspend,
alter, or rescind the clerk’s action for good cause, the
clerk may:

(A) issue process;

(B) enter a default;

(C) enter a default judgment under Rule 55(b)(1); and

(D) act on any other matter that does not require the
court’s action.

(d) Serving notice of an order or judgment.

(1) Service—Immediately after entering an order or
judgment, the clerk must serve notice of the entry, as pro-
vided in Rule 5(b), on each party who is not in default for
failing to appear. The clerk must record the service on
the docket. A party also may serve notice of the entry as
provided in Rule 5(b).

(2) Time to appeal not affected by lack of notice.—Lack
of notice of the entry does not affect the time for appeal
or relieve—or authorize the court to relieve—a party for
failing to appeal within the time allowed, except as al-
lowed by Federal Rule of Appellate Procedure (4)(a).
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Rule 78. Hearing motions; submission on briefs.

(@) Providing a regular schedule for oral hearings.—A
court may establish regular times and places for oral hear-
ings on motions.

(b) Providing for submission on briefs.—By rule or order,
the court may provide for submitting and determining mo-
tions on briefs, without oral hearings.

Rule 79. Records kept by the clerk.

(a) Civil docket.

(1) In general.—The clerk must keep a record known as
the “civil docket” in the form and manner prescribed by the
Director of the Administrative Office of the United States
Courts with the approval of the Judicial Conference of the
United States. The clerk must enter each civil action in
the docket. Actions must be assigned consecutive file
numbers, which must be noted in the docket where the
first entry of the action is made.

(2) Items to be entered.—The following items must be
marked with the file number and entered chronologically
in the docket:

(A) papers filed with the clerk;

(B) process issued, and proofs of service or other re-
turns showing execution; and

(C) appearances, orders, verdicts, and judgments.

(3) Contents of entries; jury trial demanded.—Each
entry must briefly show the nature of the paper filed or
writ issued, the substance of each proof of service or other
return, and the substance and date of entry of each order
and judgment. When a jury trial has been properly de-
manded or ordered, the clerk must enter the word “jury”
in the docket.

(b) Cwvil judgments and orders—The clerk must keep a
copy of every final judgment and appealable order; of every
order affecting title to or a lien on real or personal property;
and of any other order that the court directs to be kept.
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The clerk must keep these in the form and manner pre-
scribed by the Director of the Administrative Office of the
United States Courts with the approval of the Judicial Con-
ference of the United States.
(¢) Indexes; calendars.—Under the court’s direction, the
clerk must:
(1) keep indexes of the docket and of the judgments and
orders described in Rule 79(b); and
(2) prepare calendars of all actions ready for trial, dis-
tinguishing jury trials from nonjury trials.

(d) Other records.—The clerk must keep any other rec-
ords required by the Director of the Administrative Office of
the United States Courts with the approval of the Judicial
Conference of the United States.

Rule 80. Stenographic transcript as evidence.

If stenographically reported testimony at a hearing or
trial is admissible in evidence at a later trial, the testimony
may be proved by a transcript certified by the person who
reported it.

TiTLE XI. GENERAL PROVISIONS

Rule 81. Applicability of the rules in general; removed
actions.

(@) Applicability to particular proceedings.

(1) Prize proceedings.—These rules do not apply to
prize proceedings in admiralty governed by 10 U.S. C.
§§7651-7681.

(2) Bankruptcy.—These rules apply to bankruptcy pro-
ceedings to the extent provided by the Federal Rules of
Bankruptey Procedure.

(3) Citizenship.—These rules apply to proceedings for
admission to citizenship to the extent that the practice in
those proceedings is not specified in federal statutes and
has previously conformed to the practice in civil actions.
The provisions of 8 U. S. C. §1451 for service by publica-
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tion and for answer apply in proceedings to cancel citizen-
ship certificates.

(4) Special writs.—These rules apply to proceedings for
habeas corpus and for quo warranto to the extent that the
practice in those proceedings:

(A) is not specified in a federal statute, the Rules
Governing Section 2254 Cases, or the Rules Governing
Section 2255 Cases; and

(B) has previously conformed to the practice in civil
actions.

(5) Proceedings involving a subpoena.—These rules
apply to proceedings to compel testimony or the produc-
tion of documents through a subpoena issued by a United
States officer or agency under a federal statute, except as
otherwise provided by statute, by local rule, or by court
order in the proceedings.

(6) Other proceedings.—These rules, to the extent appli-
cable, govern proceedings under the following laws, except
as these laws provide other procedures:

(A) 7 U.S.C. §§292, 499¢2(c), for reviewing an order
of the Secretary of Agriculture;

(B) 9 U. S. C, relating to arbitration;

(C) 15 U. S. C. §522, for reviewing an order of the Sec-
retary of the Interior;

(D) 156 U. S. C. §715d(c), for reviewing an order deny-
ing a certificate of clearance;

(E) 29 U.S.C. §§159, 160, for enforcing an order of
the National Labor Relations Board,;

(F) 33 U.S. C. §§918, 921, for enforcing or reviewing

a compensation order under the Longshore and Harbor

Workers’ Compensation Act; and

(G) 45 U. 8. C. §159, for reviewing an arbitration
award in a railway-labor dispute.

(b) Scire facias and mandamus.—The writs of scire facias
and mandamus are abolished. Relief previously available
through them may be obtained by appropriate action or mo-
tion under these rules.
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(¢) Removed actions.

(1) Applicability.—These rules apply to a civil action

after it is removed from a state court.

(2) Further pleading.—After removal, repleading is un-

necessary unless the court orders it. A defendant who
did not answer before removal must answer or present
other defenses or objections under these rules within the
longest of these periods:

(A) 20 days after receiving—through service or oth-
erwise—a copy of the initial pleading stating the claim
for relief;

(B) 20 days after being served with the summons for
an initial pleading on file at the time of service; or

(C) 5 days after the notice of removal is filed.

(3) Demand for a jury trial.

(A) As affected by state law.—A party who, before
removal, expressly demanded a jury trial in accordance
with state law need not renew the demand after re-
moval. If the state law did not require an express de-
mand for a jury trial, a party need not make one after
removal unless the court orders the parties to do so
within a specified time. The court must so order at a
party’s request and may so order on its own. A party
who fails to make a demand when so ordered waives a
jury trial.

(B) Under Rule 38.—If all necessary pleadings have
been served at the time of removal, a party entitled to
a jury trial under Rule 38 must be given one if the party
serves a demand within 10 days after:

(i) it files a notice of removal; or
(ii) it is served with a notice of removal filed by
another party.

(d) Law applicable.

(1) State law.—When these rules refer to state law, the

term “law” includes the state’s statutes and the state’s ju-
dicial decisions.
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(2) District of Columbia.—The term “state” includes,
where appropriate, the District of Columbia. When these
rules provide for state law to apply, in the District Court
for the District of Columbia:

(A) the law applied in the District governs; and
(B) the term “federal statute” includes any Act of
Congress that applies locally to the District.

Rule 82. Jurisdiction and venue unaffected.

These rules do not extend or limit the jurisdiction of the
district courts or the venue of actions in those courts. An
admiralty or maritime claim under Rule 9(h) is not a civil
action for purposes of 28 U. S. C. §§1391-1392.

Rule 83. Rules by district courts; judge’s directives.

(a) Local rules.

(1) In general.—After giving public notice and an op-
portunity for comment, a district court, acting by a ma-
jority of its district judges, may adopt and amend rules
governing its practice. A local rule must be consistent
with—but not duplicate—federal statutes and rules
adopted under 28 U. S. C. §§2072 and 2075, and must con-
form to any uniform numbering system prescribed by the
Judicial Conference of the United States. A local rule
takes effect on the date specified by the district court and
remains in effect unless amended by the court or abro-
gated by the judicial council of the circuit. Copies of rules
and amendments must, on their adoption, be furnished to
the judicial council and the Administrative Office of the
United States Courts and be made available to the public.

(2) Requirement of form.—A local rule imposing a re-
quirement of form must not be enforced in a way that
causes a party to lose any right because of a nonwillful
failure to comply.

(b) Procedure when there is no controlling law.—A judge
may regulate practice in any manner consistent with federal
law, rules adopted under 28 U. S. C. §§2072 and 2075, and the
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district’s local rules. No sanction or other disadvantage
may be imposed for noncompliance with any requirement not
in federal law, federal rules, or the local rules unless the
alleged violator has been furnished in the particular case
with actual notice of the requirement.

Rule 8. Forms.

The forms in the Appendix suffice under these rules
and illustrate the simplicity and brevity that these rules
contemplate.

Rule 85. Title.

These rules may be cited as the Federal Rules of Civil
Procedure.

Rule 86. Effective dates.

(a) In general.—These rules and any amendments take ef-
fect at the time specified by the Supreme Court, subject to
28 U.S. C. §2074. They govern:

(1) proceedings in an action commenced after their ef-
fective date; and
(2) proceedings after that date in an action then pend-
ing unless:
(A) the Supreme Court specifies otherwise; or
(B) the court determines that applying them in a par-
ticular action would be infeasible or work an injustice.

(b) December 1, 2007 amendments.—If any provision in

Rules 1-5.1, 6-73, or 77-86 conflicts with another law, prior-

ity in time for the purpose of 28 U. S. C. §2072(b) is not af-
fected by the amendments taking effect on December 1, 2007.
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APPENDIX OF FORMS

ForMm 1. CAPTION
(Use on every summons, complaint, answer, motion,
or other document.)

United States District Court
for the
District of

A B, Plaintiff
V. .. .
C D, Defendant Civil Action No.

E F, Third-
Party Defendant
(Use if needed.)

(Name of Document)

ForMm 2. DATE, SIGNATURE, ADDRESS, E-MAIL ADDRESS, AND
TELEPHONE NUMBER
(Use at the conclusion of pleadings and other papers
that require a signature.)

Date

(Signature of the attorney
or unrepresented party)

(Printed name)

(Address)

(E-mail address)

(Telephone number)
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ForMm 3. SUMMONS
(Caption—See Form 1.)
To _ name the defendant

A lawsuit has been filed against you.

Within 20 days after service of this summons on you (not counting
the day you received it), you must serve on the plaintiff an answer to
the attached complaint or a motion under Rule 12 of the Federal Rules
of Civil Procedure. The answer or motion must be served on the
plaintiff’s attorney, | whose addressis . If you
fail to do so, judgment by default will be entered against you for the
relief demanded in the complaint. You also must file your answer or
motion with the court.

Date Clerk of Court
(Court Seal)

(Use 60 days if the defendant is the United States or a United States
agency, or is an officer or employee of the United States allowed 60
days by Rule 12(a)(3).)

ForMm 4. SuUMMONS ON A THIRD-PARTY COMPLAINT
(Caption—See Form 1.)
To _ name the third-party defendant

A lawsuit has been filed against defendant _ who as third-
party plaintiffis making this claim against you to pay part or all of
what [he] may owe to the plaintiff .

Within 20 days after service of this summons on you (not counting
the day you received it), you must serve on the plaintiff and on the
defendant an answer to the attached third-party complaint or a motion
under Rule 12 of the Federal Rules of Civil Procedure. The answer or
motion must be served on the defendant’s attorney,
whose address is, —~ and also on the plaintiff’s attor-
ney, —  whose addressis, . If you fail to do
so, judgment by default will be entered against you for the relief
demanded in the third-party complaint. You also must file the answer
or motion with the court and serve it on any other parties.

A copy of the plaintiff’s complaint is also attached. You may—but
are not required to—respond to it.

Date Clerk of Court

(Court Seal)
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ForM 5. NOTICE OF A LAWSUIT AND REQUEST TO
WAIVE SERVICE OF A SUMMONS

(Caption—See Form 1.)

To _ name the defendant—or if the defendant is a corporation, partnership, or
association name an officer or agent authorized to receive service

Why are you getting this?

A lawsuit has been filed against you, or the entity you represent, in
this court under the number shown above. A copy of the complaint
is attached.

This is not a summons, or an official notice from the court. It is a
request that, to avoid expenses, you waive formal service of a summons
by signing and returning the enclosed waiver. To avoid these expenses,
you must return the signed waiver within _ give at least 30 days or at
least 60 days if the defendant is outside any judicial district of the United
States  from the date shown below, which is the date this notice was
sent. Two copies of the waiver form are enclosed, along with a
stamped, self-addressed envelope or other prepaid means for returning
one copy. You may keep the other copy.

What happens next?

If you return the signed waiver, I will file it with the court. The
action will then proceed as if you had been served on the date the
waiver is filed, but no summons will be served on you and you will
have 60 days from the date this notice is sent (see the date below) to
answer the complaint (or 90 days if this notice is sent to you outside
any judicial district of the United States).

If you do not return the signed waiver within the time indicated,
I will arrange to have the summons and complaint served on you. And
I will ask the court to require you, or the entity you represent, to pay
the expenses of making service.

Please read the enclosed statement about the duty to avoid unneces-
sary expenses.

I certify that this request is being sent to you on the date below.

(Date and sign—See Form 2.)

ForM 6. WAIVER OF THE SERVICE OF SUMMONS
(Caption—See Form 1.)
To __name the plaintiff’s attorney or the unrepresented plaintiff :

I have received your request to waive service of a summons in this
action along with a copy of the complaint, two copies of this waiver
form, and a prepaid means of returning one signed copy of the form
to you.
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I, or the entity I represent, agree to save the expense of serving a
summons and complaint in this case.

I understand that I, or the entity I represent, will keep all defenses
or objections to the lawsuit, the court’s jurisdiction, and the venue of
the action, but that I waive any objections to the absence of a summons
or of service.

I also understand that I, or the entity I represent, must file and
serve an answer or a motion under Rule 12 within 60 days
from | the date when this request was sent (or 90 days
if it was sent outside the United States). If I fail to do so, a default
judgment will be entered against me or the entity I represent.

(Date and sign—See Form 2.)
(Attach the following to Form 6.)

Duty to Avoid Unnecessary Expenses of Serving a Summons

Rule 4 of the Federal Rules of Civil Procedure requires certain
defendants to cooperate in saving unnecessary expenses of serving a
summons and complaint. A defendant who is located in the United
States and who fails to return a signed waiver of service requested by
a plaintiff located in the United States will be required to pay the
expenses of service, unless the defendant shows good cause for the
failure.

“Good cause” does not include a belief that the lawsuit is groundless,
or that it has been brought in an improper venue, or that the court
has no jurisdiction over this matter or over the defendant or the
defendant’s property.

If the waiver is signed and returned, you can still make these and
all other defenses and objections, but you cannot object to the absence
of a summons or of service.

If you waive service, then you must, within the time specified on the
waiver form, serve an answer or a motion under Rule 12 on the plaintiff
and file a copy with the court. By signing and returning the waiver
form, you are allowed more time to respond than if a summons had
been served.

FORM 7. STATEMENT OF JURISDICTION

a. (For dwersity-of-citizenship jurisdiction.) The plaintiff is [a citi-
zen of _ Michigan ] [a corporation incorporated under the laws of

Michigan  with its principal place of business in _ Michigan ]. The
defendant is [a citizen of _ New York ] [a corporation incorporated under
the laws of _ New York  with its principal place of business in _ New
York ]. The amount in controversy, without interest and costs, exceeds
the sum or value specified by 28 U. S. C. §1332.
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b. (For federal-question jurisdiction.) This action arises under [the
United States Constitution, _ specify the article or amendment and the
section ] [a United States treaty _ specify ] [a federal statute, —
U.S.C. §—1.

c. (For a claim in the admiralty or maritime jurisdiction.) This is
a case of admiralty or maritime jurisdiction. (7o invoke admiralty
status under Rule 9(h) use the following: This is an admiralty or
maritime claim within the meaning of Rule 9(h).)

FORM 8. STATEMENT OF REASONS FOR OMITTING A PARTY

(If a person who ought to be made a party under Rule 19(a) is not
named, include this statement in accordance with Rule 19(c).)
This complaint does not join as a party _nmame who [is not subject
to this court’s personal jurisdiction] [cannot be made a party without
depriving this court of subject-matter jurisdiction] because __ state the
reason

ForM 9. STATEMENT NOTING A PARTY’S DEATH
(Caption—See Form 1.)

In accordance with Rule 25(a) _ name the person , who is [a party to
this action] [a representative of or successor to the deceased partyl]
notes the death during the pendency of this action of _ name
[ describe as party in this action].

(Date and sign—See Form 2.)

Form 10. COMPLAINT TO RECOVER A SUM CERTAIN
(Caption—See Form 1.)

1. (Statement of Jurisdiction—See Form 7.)
(Use one or more of the following as appropriate and include o
demand for judgment.)
(a) On a Promissory Note
2. On _ date , the defendant executed and delivered a note promising

to pay the plaintiff on _ date the sum of $__ with interest
at the rate of __ percent. A copy of the note [is attached as Exhibit
A] [is summarized as follows: ],

3. The defendant has not paid the amount owed.
(b) On an Account

2. The defendant owes the plaintiff $  according to the
account set out in Exhibit A.
(¢) For Goods Sold and Delivered

2. The defendant owes the plaintiff $  for goods sold and
delivered by the plaintiff to the defendant from _ date to _ date
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(d) For Momney Lent

2. The defendant owes the plaintiff $  for money lent by
the plaintiff to the defendant on _ date
(e) For Money Paid by Mistake

2. The defendant owes the plaintiff §  for money paid by
mistake to the defendant on _date under these circumstances:  de-
scribe_with particularity in accordance with Rule 9(b)
(f) For Money Had and Received

2. The defendant owes the plaintiff $  for money that
was received from _name on _date to be paid by the defendant to
the plaintiff.

Demand for Judgment

Therefore, the plaintiff demands judgment against the defendant for
$ , plus interest and costs.

(Date and sign—See Form 2.)

ForMm 11. COMPLAINT FOR NEGLIGENCE
(Caption—See Form 1.)

1. (Statement of Jurisdiction—See Form 7.)

2. On __date , at _ place , the defendant negligently drove a motor
vehicle against the plaintiff.

3. As a result, the plaintiff was physically injured, lost wages or
income, suffered physical and mental pain, and incurred medical ex-
penses of $__ |

Therefore, the plaintiff demands judgment against the defendant for
$ , plus costs.

(Date and sign—See Form 2.)

ForMm 12. COMPLAINT FOR NEGLIGENCE WHEN THE
PLAINTIFF DOES NoT KNow WHO IS RESPONSIBLE

(Caption—See Form 1.)

1. (Statement of Jurisdiction—See Form 7.)

2. On _date , at _place , defendant name or defendant name
or both of them willfully or recklessly or negligently drove, or caused
to be driven, a motor vehicle against the plaintiff.

3. As a result, the plaintiff was physically injured, lost wages or
income, suffered mental and physical pain, and incurred medical ex-
penses of $ .

Therefore, the plaintiff demands judgment against one or both defend-
ants for $_ plus costs.

(Date and sign—See Form 2.)
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ForM 13. COMPLAINT FOR NEGLIGENCE UNDER THE
FEDERAL EMPLOYERS' LIABILITY ACT

(Caption—See Form 1.)

1. (Statement of Jurisdiction—See Form 7.)

2. At the times below, the defendant owned and operated in interstate
commerce a railroad line that passed through a tunnel located
at

3. On __date , the plaintiff was working to repair and enlarge the
tunnel to make it convenient and safe for use in interstate commerce.

4. During this work, the defendant, as the employer, negligently put
the plaintiff to work in a section of the tunnel that the defendant had
left unprotected and unsupported.

5. The defendant’s negligence caused the plaintiff to be injured by a
rock that fell from an unsupported portion of the tunnel.

6. As a result, the plaintiff was physically injured, lost wages or
income, suffered mental and physical pain, and incurred medical ex-
penses of $

Therefore, the plamtlff demands judgment against the defendant for
$ , and costs.

(Date and sign—See Form 2.)

ForM 14. COMPLAINT FOR DAMAGES UNDER THE
MERCHANT MARINE ACT

(Caption—See Form 1.)

1. (Statement of Jurisdiction—See Form 7.)

2. At the times below, the defendant owned and operated the vessel

name _ and used it to transport cargo for hire by water in interstate
and foreign commerce.

3. On _date , at _ place , the defendant hired the plaintiff under
seamen’s articles of customary form for a voyage from
to_ andreturn at awageof $ a month and found,
which is equal to a shore worker’s wage of $ a month.

4. On _ date , the vessel was at sea on the return voyage. (Describe
the weather and the condition of the vessel.)

5. (Describe as in Form 11 the defendant’s negligent conduct.)

6. As a result of the defendant’s negligent conduct and the unseawor-
thiness of the vessel, the plaintiff was physically injured, has been
incapable of any gainful activity, suffered mental and physical pain, and
has incurred medical expenses of $

Therefore, the plaintiff demands judgment agalnst the defendant for
$  plus costs.

(Date and sign—See Form 2.)
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ForMm 15. COMPLAINT FOR THE CONVERSION OF PROPERTY
(Caption—See Form 1.)

1. (Statement of Jurisdiction—See Form 7.)

2. On __date , at _place , the defendant converted to the defendant’s
own use property owned by the plaintiff. The property converted con-
sists of _ describe .

3. The property is worth $ |

Therefore, the plaintiff demands judgment against the defendant for
$  plus costs.

(Date and sign—See Form 2.)

ForM 16. THIRD-PARTY COMPLAINT
(Caption—See Form 1.)

1. Plaintiff name has filed against defendant _name a complaint,
a copy of which is attached.

2. (State grounds entitling __defendant’s name _ to recover from

third-party defendant’s name  for __all or an identified share  of any
Judgment for _ plaintiff’s name _ against __defendant’s name .)

Therefore, the defendant demands judgment against _ third-party de-
fendant’s name  for _all or an identified share of sums that may be
adjudged against the defendant in the plaintiff’s favor.

(Date and sign—See Form 2.)

ForMm 17. COMPLAINT FOR SPECIFIC PERFORMANCE OF
A CONTRACT TO CONVEY LAND
(Caption—See Form 1.)

1. (Statement of Jurisdiction—See Form 7.)

2. On __date , the parties agreed to the contract [attached as Exhibit
A] [summarize the contract].

3. As agreed, the plaintiff tendered the purchase price and requested
a conveyance of the land, but the defendant refused to accept the money
or make a conveyance.

4. The plaintiff now offers to pay the purchase price.

Therefore, the plaintiff demands that:

(a) the defendant be required to specifically perform the agreement

and pay damages of $__ plus interest and costs, or
(b) if specific performance is not ordered, the defendant be required
to pay damages of $ plus interest and costs.

(Date and sign—See Form 2.)
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ForMm 18. COMPLAINT FOR PATENT INFRINGEMENT
(Caption—See Form 1.)

1. (Statement of Jurisdiction—See Form 7.)

2. On __date , United States Letters Patent No. _____ were issued
to the plaintiff for an invention in an _ electric motor . The plaintiff
owned the patent throughout the period of the defendant’s infringing
acts and still owns the patent.

3. The defendant has infringed and is still infringing the Letters
Patent by making, selling, and using _ electric motors  that embody the
patented invention, and the defendant will continue to do so unless
enjoined by this court.

4. The plaintiff has complied with the statutory requirement of plac-
ing a notice of the Letters Patent on all _ electric motors it manufac-
tures and sells and has given the defendant written notice of the
infringement.

Therefore, the plaintiff demands:

(a) a preliminary and final injunction against the continuing
infringement;

(b) an accounting for damages; and

(e) interest and costs.

(Date and sign—See Form 2.)

ForMm 19. COMPLAINT FOR COPYRIGHT INFRINGEMENT AND
UNFAIR COMPETITION

(Caption—See Form 1.)

1. (Statement of Jurisdiction—See Form 7.)

2. Before __date , the plaintiff, a United States citizen, wrote a book
entitled .

3. The book is an original work that may be copyrighted under
United States law. A copy of the book is attached as Exhibit A.

4. Between _date and _ date , the plaintiff applied to the copyright
office and received a certificate of registration dated _ and
identified as __ date, class, number

5. Since __date , the plaintiff has either published or licensed for
publication all copies of the book in compliance with the copyright laws
and has remained the sole owner of the copyright.

6. After the copyright was issued, the defendant infringed the copy-
right by publishing and selling a book entitled __ which was
copied largely from the plaintiff’s book. A copy of the defendant’s book
is attached as Exhibit B.

7. The plaintiff has notified the defendant in writing of the
infringement.
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8. The defendant continues to infringe the copyright by continuing to
publish and sell the infringing book in violation of the copyright, and
further has engaged in unfair trade practices and unfair competition in
connection with its publication and sale of the infringing book, thus
causing irreparable damage.

Therefore, the plaintiff demands that:

(a) until this case is decided the defendant and the defendant’s agents
be enjoined from disposing of any copies of the defendant’s book by
sale or otherwise;

(b) the defendant account for and pay as damages to the plaintiff all
profits and advantages gained from unfair trade practices and unfair
competition in selling the defendant’s book, and all profits and advan-
tages gained from infringing the plaintiff’s copyright (but no less than
the statutory minimum);

(c) the defendant deliver for impoundment all copies of the book in
the defendant’s possession or control and deliver for destruction all
infringing copies and all plates, molds, and other materials for making
infringing copies;

(d) the defendant pay the plaintiff interest, costs, and reasonable
attorney’s fees; and

(e) the plaintiff be awarded any other just relief.

(Date and sign—See Form 2.)

ForMm 20. COMPLAINT FOR INTERPLEADER AND DECLARATORY RELIEF
(Caption—See Form 1.)

1. (Statement of Jurisdiction—See Form 7.)

2. On __date , the plaintiff issued a life insurance policy on the life
of _name with _name as the named beneficiary.

3. As a condition for keeping the policy in force, the policy required
payment of a premium during the first year and then annually.

4. The premium due on _ date was never paid, and the policy lapsed
after that date.

5. On _ date , after the policy had lapsed, both the insured and the
named beneficiary died in an automobile collision.

6. Defendant _ name  claims to be the beneficiary in place of

name__ and has filed a claim to be paid the policy’s full amount.

7. The other two defendants are representatives of the deceased per-
sons’ estates. Each defendant has filed a claim on behalf of each estate
to receive payment of the policy’s full amount.

8. If the policy was in force at the time of death, the plaintiff is in
doubt about who should be paid.

Therefore, the plaintiff demands that:
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(a) each defendant be restrained from commencing any action against
the plaintiff on the policy;

(b) a judgment be entered that no defendant is entitled to the pro-
ceeds of the policy or any part of it, but if the court determines that
the policy was in effect at the time of the insured’s death, that the
defendants be required to interplead and settle among themselves their
rights to the proceeds, and that the plaintiff be discharged from all
liability except to the defendant determined to be entitled to the pro-
ceeds; and

(c) the plaintiff recover its costs.

(Date and sign—See Form 2.)

Form 21. COMPLAINT ON A CLAIM FOR A DEBT AND TO SET
ASIDE A FRAUDULENT CONVEYANCE UNDER RULE 18(b)

(Caption—See Form 1.)

1. (Statement of Jurisdiction—See Form 7.)

2. On __date , defendant _ name  signed a note promising to pay to
the plaintiff on _ date the sum of $  with interest at the
rate of percent. [The pleader may, but need not, attach a copy
or plead the note verbatim.]

3. Defendant _ name  owes the plaintiff the amount of the note
and interest.

4. On __date , defendant _name conveyed all defendant’s real and
personal property _ if less than all, describe it fully  to defendant

name__ for the purpose of defrauding the plaintiff and hindering or
delaying the collection of the debt.

Therefore, the plaintiff demands that:

(@) judgment for $ | plus costs, be entered against defend-
ant(s) _ nmame(s) ; and

(b) the conveyance to defendant _ name be declared void and any
judgment granted be made a lien on the property.

(Date and sign—See Form 2.)

ForM 30. ANSWER PRESENTING DEFENSES UNDER RULE 12(b)
(Caption—See Form 1.)

Responding to Allegations in the Complaint
1. Defendant admits the allegations in paragraphs
2. Defendant lacks knowledge or information sufficient to form a behef
about the truth of the allegations in paragraphs
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3. Defendant admits _ identify part of the allegation _ in paragraph
and denies or lacks knowledge or information sufficient
to form a belief about the truth of the rest of the paragraph.

Failure to State a Claim
4. The complaint fails to state a claim upon which relief can be
granted.
Failure to Join a Required Party

5. If there is a debt, it is owed jointly by the defendant and

name _ who is a citizen of . This person can be made a
party without depriving this court of jurisdiction over the existing
parties.

Affirmative Defense—Statute of Limitations

6. The plaintiff’s claim is barred by the statute of limitations because
it arose more than _ years before this action was commenced.

Counterclaim

7. (Set forth any counterclaim in the same way a claim is pleaded
m a complaint. Include a further statement of jurisdiction if needed.)

Crossclaim

8. (Set forth a crossclaim against a coparty in the same way a claim
1s pleaded in a complaint. Include a further statement of jurisdiction
if meeded.)

(Date and sign—See Form 2.)

ForM 31. ANSWER TO A COMPLAINT FOR MONEY HAD AND
RECEIVED WITH A COUNTERCLAIM FOR INTERPLEADER

(Caption—See Form 1.)

Response to the Allegations in the Complaint
(See Form 30.)

Counterclaim for Interpleader

1. The defendant received from name a deposit of
$

2. The plaintiff demands payment of the deposit because of a pur-
ported assignment from _ name who has notified the defendant that
the assignment is not valid and who continues to hold the defendant
responsible for the deposit.

Therefore, the defendant demands that:

(@) _nmame be made a party to this action;

(b) the plaintiff and __name  be required to interplead their respec-
tive claims;
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(c) the court decide whether the plaintiff or _ name or either of
them is entitled to the deposit and discharge the defendant of any
liability except to the person entitled to the deposit; and

(d) the defendant recover costs and attorney’s fees.

(Date and sign—See Form 2.)

ForMm 40. MotIoN TO Dismiss UNDER RULE 12(b) FOR LACK OF
JURISDICTION, IMPROPER VENUE, INSUFFICIENT SERVICE OF
PrOCESS, OR FAILURE TO STATE A CLAIM
(Caption—See Form 1.)

The defendant moves to dismiss the action because:

1. the amount in controversy is less than the sum or value specified
by 28 U.S.C. §1332;

2. the defendant is not subject to the personal jurisdiction of this
court;

3. venue is improper (this defendant does not reside in this district
and no part of the events or omissions giving rise to the claim occurred
in the district);

4. the defendant has not been properly served, as shown by the
attached affidavits of __ ; or

5. the complaint fails to state a claim upon which relief can be
granted.

(Date and sign—See Form 2.)

ForMm 41. MOTION TO BRING IN A THIRD-PARTY DEFENDANT
(Caption—See Form 1.)
The defendant, as third-party plaintiff, moves for leave to serve on
name _ a summons and third-party complaint, copies of which are
attached.
(Date and sign—See Form 2.)

Form 42. MOTION TO INTERVENE AS A DEFENDANT UNDER RULE 24
(Caption—See Form 1.)

1. _ Name moves for leave to intervene as a defendant in this action

and to file the attached answer.
(State grounds under Rule 24(a) or (b).)

2. The plaintiff alleges patent infringement. We manufacture and
sell to the defendant the articles involved, and we have a defense to
the plaintiff’s claim.
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3. Our defense presents questions of law and fact that are common
to this action.
(Date and sign—See Form 2.)

[An Intervener’s Answer must be attached. See Form 30.]

ForM 50. REQUEST TO PRODUCE DOCUMENTS AND TANGIBLE
THINGS, OR TO ENTER ONTO LAND UNDER RULE 34

(Caption—See Form 1.)

The plaintiff _name requests that the defendant name  respond
within _ days to the following requests:

1. To produce and permit the plaintiff to inspect and copy and to
test or sample the following documents, including electronically stored
information:

(Describe each document and the electronically stored imformation,
either individually or by category.)
(State the time, place, and manner of the inspection
and any related acts.)

2. To produce and permit the plaintiff to inspect and copy—and to
test or sample—the following tangible things:

(Describe each thing, either individually or by category.)
(State the time, place, and manner of the inspection
and any related acts.)

3. To permit the plaintiff to enter onto the following land to inspect,
photograph, test, or sample the property or an object or operation on
the property.

(Describe the property and each object or operation.)
(State the time and manner of the inspection and any related acts.)

(Date and sign—See Form 2.)

ForM 51. REQUEST FOR ADMISSIONS UNDER RULE 36
(Caption—See Form 1.)

The plaintiff _name asks the defendant _name to respond within
30 days to these requests by admitting, for purposes of this action only
and subject to objections to admissibility at trial:

1. The genuineness of the following documents, copies of which [are
attached] [are or have been furnished or made available for inspection

and copying].
(List each document.)
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2. The truth of each of the following statements:
(List each statement.)

(Date and sign—See Form 2.)

ForM 52. REPORT OF THE PARTIES’ PLANNING MEETING
(Caption—See Form 1.)

1. The following persons participated in a Rule 26(f) conference on
date by __state the method of conferring

(_e. g, name _ representing the plaintiff).

2. Initial Disclosures. The parties [have completed] [will complete
by _ date ] the initial disclosures required by Rule 26(a)(1).

3. Discovery Plan. The parties propose this discovery plan:

(Use separate paragraphs or subparagraphs if the parties disagree.)

(a) Discovery will be needed on these subjects: (describe).

(b) (Dates for commencing and completing discovery, including discov-
ery to be commenced or completed before other discovery.)

(¢) (Maximum number of interrogatories by each party to another
party, along with the dates the answers are due.)

(d) (Maximum number of requests for admission, along with the dates
responses are due.)

(e) (Maximum number of depositions by each party.)

(f) (Limits on the length of depositions, in hours.)

(g) (Dates for exchanging reports of expert witnesses.)

(h) (Dates for supplementations under Rule 26(e).)

4. Other Items:

(@) (A date if the parties ask to meet with the court before a schedul-
ing order.)

(b) (Requested dates for pretrial conferences.)

(c) (Final dates for the plaintiff to amend pleadings or to join parties.)

(d) (Final dates for the defendant to amend pleadings or to join
parties.)

(e) (Final dates to file dispositive motions.)

(f) (State the prospects for settlement.)

(g) (Identify any alternative dispute resolution procedure that may
enhance settlement prospects.)

(h) (Final dates for submitting Rule 26(a)(3) witness lists, designa-
tions of witnesses whose testimony will be presented by deposition, and
exhibit lists.)

(i) (Final dates to file objections under Rule 26(a)(3).)

(j) (Suggested trial date and estimate of trial length.)

(k) (Other matters.)

(Date and sign—see Form 2.)
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ForM 60. NOTICE OF CONDEMNATION
(Caption—See Form 1.)

To _ name the defendant
1. A complaint in condemnation has been filed in the United States

District Court for the - District of _  to take
property to wuse for _ purpose . The interest to be taken is
describe . The court is located in the United States courthouse at

this address:

2. The property to be taken is described below. You have or claim
an interest in it.

(Describe the property.)

3. The authority for taking this property is _ cite

4. If you want to object or present any defense to the taking you
must serve an answer on the plaintiff’s attorney within 20 days [after
being served with this notice] [from __insert the date of the last publication

of motice_]. Send your answer to this address:

5. Your answer must identify the property in which you clalm an
interest, state the nature and extent of that interest, and state all your
objections and defenses to the taking. Objections and defenses not
presented are waived.

6. If you fail to answer you consent to the taking and the court will
enter a judgment that takes your described property interest.

7. Instead of answering, you may serve on the plaintiff’s attorney a
notice of appearance that designates the property in which you claim
an interest. After you do that, you will receive a notice of any proceed-
ings that affect you. Whether or not you have previously appeared or
answered, you may present evidence at a trial to determine compensa-
tion for the property and share in the overall award.

(Date and sign—See Form 2.)

Form 61. COMPLAINT FOR CONDEMNATION

(Caption—See Form 1; name as defendants the property and
at least one owner.)

1. (Statement of Jurisdiction—See Form 7.)

2. This is an action to take property under the power of eminent
domain and to determine just compensation to be paid to the owners
and parties in interest.

3. The authority for the taking is

4. The property is to be used for .

5. The property to be taken is _ describe in enough detail for identifica-
tion—or attach the description and state “is described in Exhibit A, attached”

6. The interest to be acquired is




RULES OF CIVIL PROCEDURE 1163

7. The persons known to the plaintiff to have or claim an interest in
the property are: (For each person
nclude the interest claimed.)

8. There may be other persons who have or claim an interest in the
property and whose names could not be found after a reasonably dili-
gent search. They are made parties under the designation “Unknown
Owners.”

Therefore, the plaintiff demands judgment:

(a) condemning the property;

(b) determining and awarding just compensation; and

(c) granting any other lawful and proper relief.

(Date and sign—See Form 2.)

ForMm 70. JUDGMENT ON A JURY VERDICT
(Caption—See Form 1.)

This action was tried by a jury with Judge — presiding,
and the jury has rendered a verdict.

It is ordered that:

[the plaintiff _ name  recover from the defendant _ name  the
amount of $  with interest at the rate of %, along
with costs].

[the plaintiff recover nothing, the action be dismissed on the merits,
and the defendant name recover costs from the plaintiff name ].

Date Clerk of Court

Form 71. JUDGMENT BY THE COURT WITHOUT A JURY
(Caption—See Form 1.)

This action was tried by Judge — without a jury and the
following decision was reached:

It is ordered that:

[the plaintiff _ name  recover from the defendant _ name  the
amount of §_ with prejudgment interest at the rate of __ %,
postjudgment interest at the rate of _ %, along with costs].

[the plaintiff recover nothing, the action be dismissed on the merits,
and the defendant _name recover costs from the plaintiff —name ].

Date Clerk of Court
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ForM 80. NOTICE OF A MAGISTRATE JUDGE’S AVAILABILITY

1. A magistrate judge is available under title 28 U. S. C. §636(c) to con-
duct the proceedings in this case, including a jury or nonjury trial and the
entry of final judgment. But a magistrate judge can be assigned only if
all parties voluntarily consent.

2. You may withhold your consent without adverse substantive conse-
quences. The identity of any party consenting or withholding consent
will not be disclosed to the judge to whom the case is assigned or to any
magistrate judge.

3. If a magistrate judge does hear your case, you may appeal directly
to a United States court of appeals as you would if a district judge heard it.

A form called Consent to an Assignment to a United States Magistrate
Judge is available from the court clerk’s office.

ForM 81. CONSENT TO AN ASSIGNMENT TO A MAGISTRATE JUDGE
(Caption—See Form 1.)

I voluntarily consent to have a United States magistrate judge conduct
all further proceedings in this case, including a trial, and order the entry
of final judgment. (Return this form to the court clerk—not to a judge
or magistrate judge.)

Date Signature of the Party

FORM 82. ORDER OF ASSIGNMENT TO A MAGISTRATE JUDGE
(Caption—See Form 1.)
With the parties’ consent it is ordered that this case be assigned to
United States Magistrate Judge — of this district to conduct

all proceedings and enter final judgment in accordance with 28 U. S. C.
§636(c).

Date United States District Judge
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