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is overruled, and not otherwise. It is made conditionally,
the party at the same time denying the jurisdiction of the
court in the matter in controversy.

Moreover, the facts stated in the petition of the defend-
ants in error, show that the Circuit Court of Louisiana had
no jurisdiction. And where that is the case, the general rule
in all legal proceedings is, that the defendant may avail him-
self of the objection in any stage of the proceedings. We
see nothing in the code of practice that leads us to suppose
that a different rule prevails in the courts of Louisiana. And
if it does, yet the exception to the jurisdiction was in this
case pleaded in limine when the plaintiff in error appeared to
the suit, and the conditional claim in reconvention cannot,
by any just construction of its terms, be held to be a waiver
of the plea.

The judgment of the Circuit Court must therefore be re-
versed, and a mandate issued directing the judgment to be
entered for the plaintiff in error.

ORDER.

This cause came on to be heard on the transcript of the
| record from the Circuit Court of the United States for the
| Eastern District of Louisiana, and was argued by counsel.
On consideration whereof, it is now here ordered, and ad-
judged, by this court, that the judgment of the said Cirenit
: Court, in this cause be, and the same is hereby, reversed,
| with costs, and that this cause be, and the same is hereby,
| remanded to the said Circuit Court, with directions to enter
judgment in favor of the plaintiff in error.

*377] *MATTHEW CUNNINGHAM, PLAINTIFF IN ERROR, ?.

: Mary W. W. ASHLEY, EXECUTRIX AND SOLE
LEGATEE OF CHESTER ASHLEY, DECEASED, AND WILLIAM
E. AsHLEY, FrANCES A. ASHLEY, (Now FRrANCEs A.
FRrEEMAN,) AND HENRY W. AsHLEY, BY MARY W. W.
ASHLEY, HIS GUARDIAN, HEIRS AT LAW OF SAID CHES-
TER ASHLEY, DECEASED, AND ROSWELL BEEBE.

On the 25th of December, 1824, Cunningham applied to the land-ofﬁce at
Batesville, in Arkansas, to become the purchaser of a guarter section of
land under a Cherokee certificate which had become vested in him. o

This application was refused, upon the ground that two New Madrid certifl-
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cates had been laid upon the land in 1820. The right under these certifi-
cates was claimed by Ashley.

In 1830, Cunningham said that Brumbach had an improvement on the same
quarter section, which Brumbach assigned to Ashley. The law sanctioned
the division of a quarter section, under such circumstances.

In 1831, Cunningham claimed a preémption right under the act of 29th May,
1830. The claims under this act, and under the Cherokee float were not
inconsistent with each other.

In 1838, two floats were entered upon the same quarter section, viz.: one by
Plummer, for the east half of it, under the act of 1830, and the supple-
mental act of 1832 ; the other for the west half by Jenbeau, under the act
of 1834, and the circular of the General Land-Office of 1837. Patents
were issued, and the title became vested in Ashley.

The title of Cunningham is better than that derived from these floats. The
title under the New Madrid certificates is not decided in this case, or
affected in any way by the decision. Cunningham is therefore entitled to
the half of the quarter section which he claimed separately from Brum-
bach.

The patents obtained by Ashley and Beebe, being founded upon entries which
were void, are void also, so far as they interfere with the pre€mptive right
of Cunningham.!

THIS case was brought up from the Supreme Court of the
State of Arkansas, by a writ of error issued under the 25th
section of the Judiciary Act.

The facts in the case were numerous and complicated, and
a statement of the principal ones is given in the opinion of
the court. It would not throw light upon any general prin-
ciple if the reporter were to give a more particular account
of the long series of acts which the respective parties consid-
ered to be the foundation of their respective titles. Nor
would it be possible to explain the arguments of counsel,
commenting on contradictory testimony, without a previous
and detailed history of the transactions of twenty years.
One of the briefs filed in the cause was upwards of seventy
printed pages. The opinion of the court has given a selection
of the leading facts in the case, so that its merits upon both
sides can be clearly understood.

I.t was argued by Mr. Lawrence and Mr. Pike, for the
plaintiff in error, and by Mr. Bradley and Mr. Johnson, for
the defendants in error.

*Mr. Justice McCLEAN delivered the opinion of the [yo-
court. [*378

A writ of error to the Supreme Court of Arkansas, brings

8_1lcmm, Garland v. Wynn, 20 How., Chouteau, 13 Wall,, 102; Chapman v.
8: ‘,yzl? V. State of Arkansas, 22 Id., Quinn, 56 Cal., 287 ; Kahn v. Old Teleg.
28 O'Brien v. Perry, 1 Black, 139; ¢ Mining Co., 2 Utah T., 208.
indsey v. Hawes, 2 1d., 557 ; Gibson v.
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this case in Chancery before us, under the twenty-fifth sec-
tion of the Judiciary Act.

On the 25th of December, 1824, Matthew Cunningham, by
his attorney, applied to the Register of the Land-Office at
Batesville, in  Arkansas, to become the purchaser of the south-
east quarter of section three, in township one, north, and in
range twelve, west of the fifth principal meridian, south of
the Arkansas River; by virtue of a certificate (No. 23)
granted by the Register of the said land district, to William
Wylee, assignee of William Morrison, under the act of 26th
May, 1824.

That act provided that every person, entitled to the right
of preémption by law, in the tract of country north of the
Arkansas River, which was ceded to the Cherokees, should
be authorized, in lieu thereof, to enter with the above
Register, any tract, in the Lawrenceville district, on which
he may have made improvements, previously to the passage
of the act; or, on any unimproved tract, within the district,
the sale of which is authorized by law.

By several mesne assignments, the right of the Cherokee
certificate was vested in Cunningham, and the land he pro-
posed to enter, was, by law, authorized to be sold. The
agent of the complainant informed the Register and Receiver
that he had the money, and was desirous of paying for the
land ; but, after consultation between the officers, he was
informed the entry would not be permitted. The ground of
this rejection was not stated at the time, nor entered upon
the records of either office. There can be no doubt, from
the facts in the case, which appear in the correspondence of
the General Land-Office, and otherwise, that the application
to make the entry was rejected, on the ground that the land
was covered by New Madrid locations. And it appears that
two New Madrid certificates had been laid on the quarter
section ; one on the 19th of April, 1820, and the other on the
1st of May, of the same year.

On the 27th of May, 1831, the complainant claimed the
right of preémption to the same quarter section, under the
act of the 29th of May, 1830. Being duly sworn, he stated,
“that, in the year 1829, he had in cultivation about four
acres, in corn and vegetables, on the land, and had be_en in
possession of it near ten years; was in possession of it the
29th of May, 1830, and still occupied it.” Several other
witnesses proved the same facts, and one of them states, that
he saw the complainant put down on the counter about two
hundred dollars, and informed the Receiver that 1t was
offered in payment of the land.
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In the record, there is a list of the preémptions allowed, at
*the Land-Office at Batesville, by H. Boswell and J. %379

Rodman, late Register and Receiver, from the 8th of L
January, 1831, to the 30th of June, in the same year, as
appears from the papers of that office. In that list, the name
of Matthew Cunningham stands first, as having entered the
south-east quarter of section three, first township, north,
twelfth range, west. It is certified by Townsend Dickinson,
Register. On this paper the word “rejected” is found, but
by whom written, and for what purpose, does not appear on
the paper. The names of H. Boswell and J. Rodman are
under the word “rejected”; and several of the witnesses
state, that the word *rejected,” or “allowed,” was indorsed
on the envelop of preémption papers, as the decision of the
land-officers was made.

In the list is the name of Nathan Cloyes, claiming the pre-
emption right to the north-west fractional quarter of section
two, in township one, north of range twelve, the elaim to
which was decreed to his heirs, in Lytle et al. v. The State of
Arkansas et al., 9 How., 328,

There is, also, in the record, a certificate of Samuel W.
Rutherford, Register of the Land-Office at Little Rock, where
the papers of the Batesville officers are deposited, dated the
27th of December, 1837, which states *that Matthew Cun-
ningham was allowed, at the Land-Office at Batesville, (Law-
renceville land district,) a preémption claim on the south-east
quarter of section three, township one, north range twelve,
west, as appears from the papers furnished this office from
the Land-Office at Batesville, as having been allowed said
Cunningham, prior to the 30th of June, of the same year.”
The year referred to was 1831, as stated in the above list of
preémption claims.

Various efforts were made by the complainant, at the
Laud-Office at Batesville, and at the General Land-Office, at
Washington, to procure a full recognition of his preémption
claim. Appeals on the subject were made to the Secretary
of the Treasury, and to the Attorney-General, all of which
resulted in the denial of his claim, on the ground that the
quarter section was not subject to a preémptive right, by
reason of the prior New Madrid locations.

.It appears, from the record, that at the Land-Office at
Little Rock, on the 6th of June, 1838, there was entered, by
“Samuel Plummer, by virtue of his preémption float, under
the act of 1830, and the supplemental act of 1832, the east
half of the south-east quarter of fractional section three,
south of the Arkansas River, in township one, north of range
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twelve, west, containing eighty acres, &c., as per certificate
granted to him, No. 3549.”  And that, on the same day,
“Mary L. Jenbeau entered, by virtue of her preémption
saqny foat, under the act of 1834, and *circular of the

°“%1 General Land-Office, of the 9th of June, 1837, the
west half of the south-east quarter of section three, in town-
ship one, north of range twelve, west, &c., as per certificate
granted to her, No. 3554.”

In their answers, the defendants say, “that they caused
application to be made by legal and valid floating preémption
rights, fully authorized by law, to locate and enter said south-
east quarter of section three, the same being then vacant
public land, and liable, by law to be entered by such floating
rights; and this defendant (Ashley), in conjunction with
said Beebe, caused the same to be entered, on the east half in
the name of Samuel Plummer, and the west half in the name
of Mary L. Jenbeau,” &c. ¢ Which said floating preémption
rights were located, entered, and transferred, according to
law and all the lawful rules and regulations of the General
Land-Office; and were duly patented to said Beebe, by the
President of the United States, on the 25th of September,
1839.”

On the 26th of December, 1838, the Commissioner of the
General Land-Office, required the land-officers at Little Rock
to inform him, “ why entries 8549 and 8554, with two others,
were permitted to be made on land already occupied by prior
claims long since located, and against the validity of which
this office possesses no evidence.” In reply, dated 30th Jan-
uary, 1839, the land-officers stated, that the entries were per-
mitted ¢ upon the demand of Roswell Beebe, and the several
allegations made by him, setting forth and showing, conclu-
sively, that the Treasury Department had disallowed the pre-
emption claims under the act of 1814, upon all the lands
south of the Arkansas River, ceded by the Quapaw treaties
of 1818, and 1824,” &e. And they say, « The original plat
of survey embracing those entries, was, at the time, complete,
and represented the subdivisional lines, and the number of_
acres corresponding respectively with those certificates of
entry; and there was no evidence of record on file, in either
of our offices, to show that these lands were ever regularly
entered, or located, and due return made thereof, according to
law, except such evidence as was exhibited by the preémp-
tion, abstract from Batesville, under the act of 1814, and the
coloring of the plat. The capitol of the State of Arkansas 13
built upon a portion of these lands, at a cost of some seventy
thousand dollars, or more. The corporate authorities of the
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city of Little Rock, as well as the inhabitants, all hold under
conveyances derived from, as under the preémption claim,
and against the New Madrid claims, either by a compromise
made by the respective claimaunts about the year 1821, or, by
the decision of the land-officers at Batesville, of which we are
not particularly informed. All parties, within the limits of
the *city, we believe, arve fully satisfied that these en- 404
tries which embrace it will cure the defects in their L "
titles, as no dissatisfaction is believed to exist with any one
interested in the question. Those entries were therefore al-
lowed by us upon due reflection, under the belief that we
were acting correctly in the faithful discharge of our duties;
and by which the individuals who supposed they rightfully
claimed those lands, will be enabled to obtain a perfect title,
and thereby save and protect the rights and titles of the nu-
merous persons claiming under them, and to whom they are
bound by obligation or deed.”

In a letter from the Commissioner of the General Land-
Office, dated the 24th of September, 1839, to the Register and
Receiver at Little Rock, he says, “ Your letter in reference
to certain tracts of land located by floats 8549 and 3554, under
the act of the 19th of June, 1834, has been received;” and
he remarks, “after an attentive and careful examination of
all the questions connected with the different claims preferred
to the land above referred to, this office, on the 18th instant,
transmitted to the Secretary of the Treasury, agreeably to
his request, all the papers in reference to the case, with an
opinion of this office in favor of a confirmation of these floats,
regarding the bond filed by Roswell Beebe, as a sufficient
compliance with the spirit of the circular of 11th of October,
1837; and I have this day received from him a communica-
tion concurring in that opinion. Patents will, therefore,
1§csuedf0r certificates 8549 and 856564, and two other numbers
stated.”

The circular referred to by the Commissioner, in the above
letter of the 11th of October, 1837, contains the following
sentences : “The President of the United States has directed
that, until the further action of Congress thereon, the rights
of preémption of eighty acres of land elsewhere, usually called
ﬂoatmg rights, granted by the second section of the act of
Congress, approved May 29th, 1830, which act was revived
and continued by the act approved June 19th, 1834, and
Whlch,.also, as you were informed by my circular of June 9th,
1837, is for certain purposes therein stated, still in force;
shall be restrieted in their location to unimproved and vacant
public land.” =
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“ You are therefore instructed not to permit the entry, by
virtue of a floating right, of any tract on which there is a cul-
tivation, improvement, settlement, or ocecupant, unless the
owner of the float shall first produce to you the written con-
sent thereto, of the person or persons claiming the same im-
provement, cultivation, settlement, or occupancy, attested by
two witnesses.”

The second section of the act of the 29th of May, 1830,
provides, “ that where two persons are settled upon the same
quarter section, each may receive a preémption for eighty
*382] acres, and a *right to enter eighty acres elsewhere, so

~~ 74 as not to interfere with other settlers having a right of
preference.”

In his letter to the Secretary of the Treasury, “in favor of
a confirmation of the above floats,” the Commissioner says,
“the claim of Matthew Cunningham, under the act of 26th
of May, 1824, has hitherto been disposed of ”; and further,
“that the claims of Christian Brumbach and Matthew Cun-
ningham, under the preémption act of 29th May, 1830, have
no validity. The report of the Register and Receiver, dated
20th July, 1839, and its accompanying papers, together with
the Receiver’s letter of the 25th July, 1839, with the inclo-
sure, show that no action had been had on the claim of
Christian Brumbach, by the land-officers; that no tender
of the purchase-money was made by him, and no explanation
can be given why his claim has been suffered to sleep from
1831 to 1839; and then only revived upon the rejection of
the claim of Mrs. Backus, for the same quarter section under
the act of 1838, who claims also to hold under Brumbach’s
claim of the act of 1830. Brumbach’s own testimony shows,
also, that he was living there by the permission of one of the
proprietors of the town, and made the improvements for their
benefit under a contract, and his deed of December 22d,
1824, accompanies those papers whereby those improvements
were conveyed to Chester Ashley, one of the proprietors.”

And further in relation to Cunningham’s claim uunder the
act of 1824, he says, it was rejected under the opinion of the
Attorney-General ; and remarks, “there is a strong point
against the validity of that claim, which circumstances did
not render it necessary heretofore to make, viz., that as the
law of 26th May, 1824, granted the privilege of entering
vacant land only, except where the preémptor or his legal
representatives was desirous of securing his own improve-
ments made prior to the passage of the land, &c., and he
argues that Cunningham should not be permitted to locate
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one hundred and sixty acres of land, to secure improvements
on a few town lots.”

On the 15th of July, 1839, it appears, by the certificate of
the Receiver at Little Rock, that the complainant again ten-
dered the sum of two hundred dollars, in payment of the
quarter section in controversy.

As the legal title to the land in controversy is in the de-
fendants, the right of the complainant can be sustained only
by showing a paramount equity. This he has attempted to
do. But before we enter upon this investigation, it may be
proper to state, distinctly, the grounds on which the title of
the respective parties will be considered. Irom the issue
made by the pleadings, we do not consider the New Madrid
locations, or any right under them, as involved in the case.
They were necessarily set *aside, if not abandoned, by [*383
the defendants, when they located their floating rights
on the land in controversy, on which patents were obtained.
The right of the complainant has, from its origin, been hos-
tile to the New Madrid claims.

The equity of the complainant must rest upon his occu-
pancy and improvement of the land, whether he claims under
the Cherokee warrant, or a preémption under the act of 1830.
The defendant’s legal title will be considered as founded,
exclusively on the locations made by the floating rights, ou
which the patents were obtained.

The two claims, set up by the complainant in his bill, re-
quire different facts, in the order of time, to sustain them ;
but they are in no respect inconsistent with each other. The
Cherokee float could be located only on unoccupied land, or
on land improved by the holder of the warrant.

As the land-officers at Batesville would not permit the
complainant to make an entry under either claim, it is there-
fore important to ascertain on what ground they decided;
and also as to the sufficiency of the evidence to sustain the
right as claimed. There can be no question that the decision
of these officers was founded on the prior New Madrid loca-
tions. These were made before the complainant took posses-
sion of the land. This, under the circumstances, being an
msuperable objection to the entry, no count can presume that
their decision was made on any other ground, unless such
ground was stated, or the evidence was defective.

he voluminous correspondence of the General Land-
Office shows, that the land-officers considered the above New
Madrid locations as an appropriation of the land. Was the

fyiﬁfgee adduced by complainant sufficient to establish his
ight ?
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The authority to Samuel C. Roane to make the entry, as
the agent of Cunningham, under the act of 1824, was un-
doubted. The application to make the entry was made in
due form. The Cherokee warrant had been issued by the
land-officers, who were called upon to make the entry. The
assignments upon the warrant were primd facie evidence of
right in Cunningham, and there does not appear to have been
any objection to them; they must be considered, therefore,
as having been held sufficient. The money on the entry was
offered to be paid to the Receiver, and the only defect in the
evidence was as to the improvements and occupancy of the
complainants. These, it is contended, the court may pre-
sume were within the knowledge of the land-officers, or that
the facts were proved by parol, or that they were proved by
affidavits, which have become mislaid or lost. As the proof in
the record, in regard to these facts, applies to the preémption
claimed under the act of 1830, there is no occasion to resort
to presumptions on this head.

*384] *The preémption act of the 29th of May, 1830, in

“4 the first section, provided, “that every settler or occu-
pant of the public lands, prior to the passage of this act, who
is now in possession, and cultivated any part thereof in the
year 1829, shall be, and he is hereby authorized to enter,
with the Register of the land-office for the district in which
the lands may lie, by legal subdivisions, any number of acres,
not more than one hundred and sixty, or a quarter section to
include his improvement, upon paying to the United States
the then minimum price of said lands.”

Under this law the applicant was a witness, and Cunning-
ham was interrogated by the land-officers on his application.
He stated that in the year 1829, he cultivated about four acres
on the quarter section claimed, and that he had been in pos-
session of said improvement for near ten years, and that he
was still in possession of it. And he further stated, Christian
Brumbach had an improvement on the same quarter section
which he had in cultivation, in the year 1829, and has con-
tinued to hold possession of the same to this time. This
statement is corroborated by the oath of C. Brumbach, and
as to the occupancy and improvement of complainant, by
C. H. Pelham and Richard Searcy.

It is clearly shown, that the improvements of Cunningham,
up to 1831, were wholly on the quarter section claimed; and
that his cultivation and occupancy continued without inter-
ruption from the time he took possession in 1821, until the
fall of the year 1831. He then removed to his present resi-
dence, the principal part of which is on the north-west quarter
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section, but a part, if not all, of his outbuildings, are on the
south-east quarter. His former residence was south of his
present one. The improvement he made at first is still cul-
tivated by him.

As lot number one, on which the complainant’s first house
was built, was conveyed to Bertrand, his step-son, in 1821,
by O’Harra, it is contended that the complainant had no
such residence on the land, as to entitle him to preémption.
Bertrand was a minor, and lived with his step-father at the
time, and it is quite clear, that a minor cannot claim a pre-
emptive right. DBut, in addition to this, as the case is now
before us, it does not appear that O’Harra had any right to
the lot conveyed.

It is objected that Cunningham’s improvements, though on
the quarter section claimed, are limited by the boundaiies of
a certain square, or lots, within the city of ¢ Little Rock ”;
and that, consequently, he cannot claim a preémption for the
quarter section.

On the 20th of November, 1821, certain individuals, assum-
ing to be owners and proprietors of the north-west fractional
quarter *of section number three, and of fractional *385
section number two, of township number one, north of [
the base line in range number twelve west, entered into a
deed of assurance, in which they agreed to lay out the town
of Little Rock, specifying the streets and alleys, and making
certain donations of public squares and lots for public pur-
poses. This plat appears to have been surveyed so as to em-
brace the quarter section in controversy. In their answers,
the defendants specify a number of lots sold in the south-east
quarter, and they allege the greater part of it has been sold in
lots. The proprietors in their deed say, that they extended
the plat to adjoining lands not owned by them.

This survey of lots in the south-east quarter of section
three, if made without authority, cannot embarrass the com-
plainant’s right. The New Madrid locations being out of the
case, should the right of the complainant be sustained against
the legal title of the defendants, the surveys must be consid-
ered as void. The town was incorporated in 1825, and, by
the act of 1827, the corporation was extended so as to em-
brace the whole of the town plat.

When the improvement of the complainant was com-
menced, the south-east quarter was in its natural state,
unchanged by any improvement.

Every legal requisite appears to have been complied with
under the act of 1830, to entitle the complainant to a pre-
émption. His improvement and occupancy under the law
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were clearly proved. Indeed it would seem, from the facts,
that he was entitled to become the purchaser of the land
under the law of 1824. DBut all the facts, necessary to es-
tablish his right, were before the Register and Receiver on
his second application. His application to make the entry
may be said to have been rejected, because it was not
allowed. But no doubt can exist as to the ground of the re-
jection. It was not on account of any deficiency in the
proof, but on the ground of the New Madrid locations. This
is placed beyond question, by the parol proof in the case,
and the correspondence of the General Land-Office. Other
objections to the claim, after the second rejection, were
stated by that officer, which alleged a want of diligence by
the complainant, in failing to do what he has proved was
done, in the prosecution of his right. Some of these objec-
tions showed a misapprehension of the facts, others of the
law.

The offices at Batesville were loosely kept, and it appears
in proof that some year or two before his death, Boswell, the
Register, became intemperate, and his duties were neglected.
Great labor was required from his successor to reduce to sys-
tem the confused mass of papers he found in the office.

It was the practice of the office to indorse on the envelope
*386] *of the pre€mption papers, the decision, of which no

other entry was made. And one of the witnesses states
that “rejected ” was indorsed on the envelope which inclosed
the papers of Cunningham. It is difficult to reconcile this
fact with two lists in the record, duly certified, of preémp-
tions allowed, in both of which the name of Cunningham
is found. The word ¢“rejected” is on one of the lists.
There can be no doubt the claim was rejected as often as it
was brought to the notice of the land department, so long as
the New Madrid locations were sanctioned. No other deci-
sion could be made. But on the 6th of June, 1838, floats
were permitted to be located on the quarter section in con-
troversy, covered by the New Madrid locations. This was
procured through the agency of the defendants, and for their
benefit. ;

It was the result of a controversy of nearly twenty years
continuance. Since eighteen hundred and twenty-one, Cun-
ningham had occupied the land, and had carried on the con-
troversy with a commendable energy, and at no small
expense of time and money. He urged his claim at the
General Land-Office, personally, and by agents. The corre-
spondence on the subject was earnest and voluminous. But
the defendants, having made their entries, received the legal
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title. And their equity must now be compared with that of
the complainants.

The New Madrid locations were controlled by the defend-
ants. And they were not withdrawn, or the obstacle which
they created removed, until the defendants’ entries were
made. The floats under which these entries were permitted,
were issued under the act of 1830, continued in force by the
act of 1834. The second section of the act declared that
these floats should be so located, “as not to interfere with
other settlers, having a right of preference.” And the circu-
lar of the land-office directed that they “should be restricted
to unimproved and vacant lands.”

These stringent regulations were not sufficient to protect
the rights of the complainant. His occupancy, improvements,
and claim, were known to the defendants, and to all the offi-
cers of the government, who acted on the subject. They ex-
cused or justified themselves on the ground, that by permit-
ting the entry to be made, many of the citizens of ¢ Little
Rock ” would be quieted in their titles.

On the 6th of July, 1838, an instrument, under seal, was
entered into between Roswell Beebe, to whom the patents
were issued, of the one part, and the Mayor and Aldermen of
the city of  Little Rock,” in behalf of said city, as well as in
behalf of the State of Arkansas, and also in behalf of any
person or persons who may have in his own right a proper
and regular chain *of conveyance or conveyances of ryoq
any town lot or lots situated in the first original town, L %
now city of «Little Rock,” derived from, by, or under, any
one or more of the original owners and proprietors of the
town, as represented upon the first original plan as then sur-
veyed and laid off into town lots, of the otlier part, witness-
eth, that whereas the said Roswell Beebe has caused to be
located and entered with preémption floating claims, at the
Land-Office at « Little Rock,” and upon which the city, south
of the Arkansas River, and west of the Quapaw line, is now
built, the following described tracts or parcels of land, to
wit, the north-east fractional quarter of fractional section
three, and the west fractional part of the north-west and
south-west fractional quarters of fractional section two, all in
township one, north of the base line of range twelve west,
&e. And in all cases, where purchases of lots had been
made in the above tracts, Beebe bound himself to release to
the purchasers.

This arrangement induced the land-officers to permit the
entries to be made, as well on the south-east quarter in con-
troversy, as on the tracts above described. And it was consid-
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ered at the General Land-Office as a sufficient compliance
with the circular of that office, dated the 11th of October,
1837. The patents on this view were issued to Beebe; and
on the 11th of January, 1842, Beebe conveyed one half of the
south-east quarter in eontroversy, to Ashley.

However satisfactory the agreement of Beebe may have
been to claimants of lots on the tracts specified in his agree-
ment, as it did not embrace the land claimed by the complain-
ant, it was not designed for his benefit. And it is unaccount-
able that the land-officers at « Little Rock ™ and at Washing-
ton, should have considered the arrangement as a compliance
with the regulation which prohibited the entry of floats upon
improved or occupied land. And it is worthy of remark, that
these locations were permitted to be made at * Little Rock,”
while the claimant was at Washington, prosecuting his
claim.

Has the complainant placed himself in a position to object
to the defendants’ equity? He did every thing he could
reasonably be required to do, to locate his Cherokee warrant
on the land, under the act of 1824. Had it been objected, on
that application, that he did not prove his improvement and
occupancy, the witnesses would, at once, have been called.
With this exception, he did every thing the law required to
perfect his claim.

But, under the act of 1830, his proof was in no respect de-
fective. It was worthy of the highest credit, and full to every
point; and the money was offered to be paid. But the loca-~
tions of the New Madrid warrants were an obstacle then, as
they had been on the first application. These locations were
¥3881 not in the *way of defendants’ floats, and it is }10t

4 material to inquire by what means they were set aside.
This being done, the rights of the complainant were para-
mount to those acquired under the new location. Those
rights were founded on the settlement and improvement in
1821, and on the acts done subsequently in the prosecution of
his claim. Having done every thing which was in his power
to do, the law required nothing more. And the defendants
who caused the floats to be located on the premises, had full
notice of the complainant’s rights. They are chargeable with
this notice. Under the second section of the act of the 29th
of May, 1830, and the circular of the Commissioner of the
General Land-Office, of the 11th of October, 1847, so fnr as
the new entries interfered with the rights of the complainant,
they were void. They were in conflict with the law and the
regulation. ) z

The pretence that the agreement of Beebe, which bound
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him to execute deeds to the purchasers of lots, was a compli-
ance with the above circular, so far as regards the land in
controversy, was without foundation. It may have misled the
officers at Washington, and in this it may have answered its
purpose. The officers of the government are the agents of
the law. They cannot act bevond its provisions, nor make
compromises not sanctioned by it.

By the second section of the act of 1830, it is provided,
«That if two or more persons be settled upon the same quar-
ter section, the same may be divided between the two first
actual settlers, if by a north and south, or east and west line,
the settlement or improvement of each can be included in a
half quarter section.”

At the time the complainant applied for a preémption under
the act of 1830, he stated that Christian Brumbach had an
improvement on the same quarter section, which he had in
cultivation in the year 1829, and has continued to hold pos-
session of the same to this time. And it was proved that
Brumbach cultivated the land in 1830. The improvement
occupied by complainant was commenced about the same time
as the one occupied by Brumbach; and the evidence shows
that they were the first settlers on the land. This we sup-
pose, under the law, limits the preémption claimed by the
complainant to one half of the quarter section. The residence
and improvement of Brumbach brought him primd facie
within the law; whether he applied for and attained a pre-
emption or not. It was necessary, under the regulations of
jche General Land-Office, that the complainant should state,
in his applications, the occupancy, improvement, and cultiva-
tion of Brumbach, and whatever objection may be made to his
preémption claim by the *government, cannot enlarge r¥200
the right of the complainant. Brumbach applied for L =%
a preémption in the quarter section, under the act of 1830,
and established his right in every thing, except the tender of
the money. His claim was rejected, no doubt, on the same
ground, as was that of the complainant’s.

Brumbach had conveyed his right to Ashley, in whom the
legal title is vested to one half of the quarter section. This
removed the objection to the location of one of the floating
rights for eighty acres on the quarter, as the improvement, it
not made by Ashley, was owned by him. In regard to the
one half of the quarter, the entry was not prohibited by the
second section of the act of 1830, or the circular of 1837. To
extend the preémptive right of the complainant over the en-
tire quarter, would cover improvements of another individual,
made about the same time as those on which his preémption
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is founded. This would disregard the express provision of
the law, which gives to each settler, where there are two upon
the same quarter section, eighty acres.

As the right set up by the complainant arises under an act
of Congress, and the decision of the Supreme Court of Arkaun-
sas was against that right, this court has jurisdiction of the
case.

We have not considered any right equitable or legal, as
arising under the New Madrid locations, laid upon the land
in dispute. Such right, if any existed, is not presented in
the pleading, in such a form as to require its consideration
and decision. It therefore remains wholly unaffected by the
decree.

The facts in the case are exceedingly voluminous and com-
plicated ; but we have considered them, and the legal and
equitable bearing they have upon the title of the parties.
Upon this view, we are brought to the conclusion that the
entries on which the defendant’s patents were issued, were
void, so far as they interfere with the claim of the complain-
ant, for the reasons stated, and that, consequently, the patents
are also void. The decree of the Supreme Court of Arkansas
is therefore reversed; and the cause is remanded to that
court, with instructions to enter a decree in pursuance of this
opinion. And in order to give more definitely our views, we
state, that, on a full consideration of the pleadings and proof
in the case, we consider that the two entries of eighty acres
each, made in the name of Samuel Plummer and Mary Louisa
Jenbeau, on the south-east quarter of section number three,
in township one north, and in range twelve, west of the fifth
principal meridian, south of the Arkansas River, are void so
far as they interfere with the preémptive right of Matthew
Cunningham to one half of the said quarter; and that Ros-
well Beebe, and the heirs of Chester Ashley, deceased, defend-
#3007 ants, shall execute a deed of quitclaim *to the said

“""1 Cunningham, on his paying or tending to them the
minimum price of the public Jand, with interest from the sixth
of June, 1838, the time the above entries were made, to one
half of the above quarter section, by east and west, or north
and south lines, so as to include his improvement on the
quarter section, or, if such a division cannot be made, that
they convey to him, as aforesaid, a joint interest of cne halt
in the quarter section.

And the court order that the decree shall in no respect
affect any right which may or does exist, under the New
Madrid locations, in the defendants or other persons, if any
there be.
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> ORDER.

This cause came on to be heard on the transcript of the
record from the Supreme Court of the State of Arkansas, and
was argued by counsel. On consideration whereof, it is now
here ordered, adjudged, and decreed, by this court, that the
decree of the said Supreme Court in this cause be, and the
same is hereby, reversed, with costs, and that this cause be,
and the same is hereby, remanded to the said Supreme Court,
for further proceedings to be had therein in conformity to
the opinion of this court.

Mary Lucinpa Bostey, HexrRy BosLey, MARY JANE
Davis, SALLY ANN DAVIs, JAMES BOSLEY AND MELDRID
BosLEY, (INFANTS,) BY THEIR GUARDIAN AND NEXT
FRIEND JoHN BosSLEY, AND JOHN BOSLEY, SON OF THE
SAID JOHN, v. MARGARET E. WyArT, EXECUTRIX OF
EvrizaBeTH N. BOSLEY, DECEASED.

James Bosley, in his will, after sundry specific devises and bequests, de-
vised and bequeathed all his lands and other real estate in Baltimore, Cecil,
and Allegheny counties, in Maryland, and also in Florida, and his house
and lot in Santa Croix, and all the real estate he might have elsewlere, to
his wife Elizabeth, her heirs and assigns, in trust to sell the same and
divide the net proceeds thereof, with all the residue of his estate, equally
between herself and the children of his brother.

After making his will, he sold all of the lands, particularly mentioned in the
residuary clause of the will above stated, except some lands lying in Balti-
more county. At the time of making the codicil hereafter-mentioned, he
held some of the proceeds of these sales in bonds and other securitics, and
with the residue had purchased other property.

He afterwards made a codicil, by which he devised his summer residence, in
Baltimore county, to his wite, and also the securities he held for the lands
sold in Cecil county, and directed all the property he had acquired after the
date of his will to be sold, and the proceeds to be equally divided between
his wife and her sister Margaret. Then followed a residuary clause in the
following words :

*¢ Lastly, my pew in St. Paul’s Church and all my other property, %391
real or personal, and all money in bank belonging to me at the (30K

time of my decease, I give, devise, and bequeathe unto my said wife Eliza-

be.th and her heirs forever ; and I ratify and confirm my said last will in every
thing except where the same is hereby revoked and altered as aforesaid.”

ie residuary clause in this codicil is inconsistent with that in the will, and

consequently revokes it. But the devise of the property, specifically men-

tioned in the will, is not revoked by the clause in the codicil.}

T1

.'1 A testator executed a will in the

ece]stty'Of New York, devising his inter-

e in a .house .and lot in said city to

W0 cousins.  Six years afterwards, in

SWitzerland, he executed, in accord-
b e s R

ance with the laws of New York, a
second will, whereby, after giving cer-
tain legacies, he gave the remainder
of his property situated or invested in
America, to his natural heirs. Held,
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