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open the decree and grant a rehearing, but because the court 
regarded the original decree as suspended by the action of 
the court on the motion, and that it was not effectual and 
final until the motion was overruled.1

*But in this case the decree was not suspended. It r-#n
was final from its date. An appeal had been regularly *-
taken from it, and an appeal-bond given. And the case has 
come up to this court upon that appeal. There is no ground, 
therefore, for saying, that the first decree was not final until 
the motion was overruled. It is now before this court upon 
the first appeal; and the second appeal, although it professes 
to be an appeal from the original decree, as well as from the 
subsequent order, could not act on the original decree, which 
was already removed; and the validity of this last appeal 
must rest altogether on the refusal to open and rehear. And, 
as an appeal will not lie from the decision of such a motion, 
the appeal, so far as concerns the order on the petition for a 
rehearing, and the. refusal of the Circuit Court to grant the 
same, must be dismissed.

The first appeal was, however, regularly taken, and the 
case will stand, for hearing when it is reached in the regular 
call of the docket. And, as it is now presented by the rec-
ord, we see no ground for a mandate to the Circuit Court. 
No application has been made to it to carry the decree into 
execution; or to stay proceedings in it pending this appeal. 
We are bound to presume that the court below will do what-
ever may be right in the premises, if the subject is properly 
brought before it. And we cannot, in advance, undertake to 
guide their judgment by a mandate.

The motion for an order on the Circuit Court, to proceed 
to carry the decree into execution, is therefore overruled.

Ex par te  Davi d  Tay lo r .

A rule will be refused for the judges of the Circuit Court of the District of 
Columbia to show cause why a mandamus should not issue, unless a case is 
presented which prima facie, requires the interposition of this court.

Such a case is not presented where the Circuit Court decided that, under an 
act of Congress, an affidavit was sufficient to hold a party to special b,ail. 
That court had the power, by the act, to exercise its judicial discretion.1 1 2

1 See note in 2 How., 238.
2 Cite d . Ex parte Bradley, 7 Wall., 

366; Ex parte Railway Co., 11 Otto,

Mandamus lies to an inferior court 
to compel action, but not to direct 
how it shall act or control its discre-
tion. Where the inferior court has
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The act of Congress regulated the subject, and not the statuteof Maryland, 
passed in 1715.

This  case came before the court upon the following motion 
and petition:—

P , ( Petition for a Mandamus to the Judges of
n a  A/1 T» 1 the Circuit Court of the District of

( Columbia, for Washington County.

The above petitioner moves the honorable the Judges of 
*4-] the *Supreme  Court of the United States, for a rule

J on the Judges of the Circuit Court of the District of 
Columbia for Washington County, to show cause why a man-
damus should not issue commanding them to admit the ap-
pearance of the petitioner to .a suit in said court, by Thomas 
Ewing, Jr., against said petitioner; and the petitioner moves 
for the said rule on his petition, and the transcript therewith 
filed.

1. Because there is no legal cause of bail set forth in the 
proceedings in said suit, and by the refusal of the Circuit 
Court to allow his appearance to be entered to said suit, 
he is unlawfully detained in custody by the marshal of said 
district.

2. Because the act of Maryland, passed in 1715, c. 46, § 3, 
is in force in the county of Washington, and nowise repealed; 
and the petitioner was by virtue of said act entitled to appear 
to said suit, on giving special bail in the sum of one hundred 
and thirty-three dollars thirty-three and a third cents. But 
the court refused to allow him so to appear, or to enter bail 
in said amount.

3. Because the petitioner has a legal right to appear with-
out bail, or upon giving bail to the amount required by the 
act of 1715, c. 46, § 3, and thereby to be discharged from 
prison, and the said legal right does not depend on the dis-
cretion of the court, but is fixed and regulated by law, and 
there is other legal remedy for the petitioner in the premises.

Robe rt  J. Bren t , for Petitioner.

already acted, its action can only be 
revised on appeal, writ of error, or 
certiorari. Appling v. Bailey, 44 Ala., 
333; Ex parte South ¿pc. R. R. Co., Id., 
654; Mason County v. Minturn, 4 W. 
Va., 300 ; Burke v. Monroe County, Id., 
371. S. P. Seymour v. Ely, 37 Conn., 
103; Ex parte Flippin, 4 Otto, 348;

Ex parte Loring, Id., 418; Ex parte 
Schwab, 8 Id., 240; People v. Detroit 
Sup. Ct. Judge, 40 Mich., 169; Ex parte 
Denver ¿pc. R’y Co., 11 Otto, 711; Vir-
ginia v. Rives, 10 Id., 313; People ex 
rel. Francis v. Common Council, 78 
N. Y., 33.
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To the Judges of the Supreme Court of the United States.
The petition of David Taylor respectfully showeth, that he 

is now confined in the jail in the city of Washington, at the 
suit of a certain Thomas Ewing, Jr., and he refers to the ac-
companying transcript of the record of said suit, and makes 
the same a part of this petition, for the better understanding 
of the proceedings under which he is now unjustly and op-
pressively detained in prison.

Your petitioner showeth, that by said record it appears he 
was held to bail in said suit, upon the affidavit of said Ewing, 
and without a copy of the declaration being served on him, 
as required by the act of the legislature of Maryland of 1715, 
c. 46, § 3.

That at the return of the writ of capias ad respondendum, 
issued in said cause, your petitioner moved to enter his ap-
pearance without giving special bail, because of the alleged 
insufficiency of the affidavit to hold to bail, but said motion 
was overruled by the Circuit Court of the District of Colum-
bia for Washington County. That, thereupon, your petitioner 
moved to enter his appearance to said suit, upon giving good 
and *sufficient  special bail, in the sum of one hundred 
and thirty-three dollars and thirty-three and one third •- 
cents, because of the omission to serve your petitioner with a 
copy of the declaration, according to the terms of the afore-
said act of 1715, c. 40, § 3; and your petitioner then and there 
tendered in open court good and sufficient bail, in the last- 
mentioned sum of money. The sufficiency of said bail for 
said amount was fully admitted by said court, as will appear 
by reference to said transcript of the record; but the court 
overruled said application upon the express ground that your 
petitioner was bound to enter special bail to said action, in 
the amount of the sum sworn to in the affidavit of said Ewing, 
which sum is shown in said affidavit to be four thousand nine 
hundred and seventy dollars. Your petitioner is advised that 
the aforesaid recited act of the legislature of Maryland is in 
full force in Washington county aforesaid; and that, under 
and by virtue of said law, it was the duty of the marshal to 
require no greater appearance-bail, and of the court to require 
no greater special bail than the amount specified in said act, 
where no copy of the declaration is sent to be served with 
the writ; and your petitioner is also advised, that there is in 
said affidavit no legal cause of bail whatever. Wherefore, 
inasmuch as the said Circuit Court has refused both of said 
applications for an appearance on the part of your petitioner 
to said suit, and as the law provides no other adequate rem-
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edy in the premises, whereby your petitioner can, before the 
final determination of said suit, regain his personal liberty, 
whereof he is now illegally and unjustifiably deprived, your 
petitioner prays that the writ of mandamus may be issued 
and directed to the Judges of said Circuit Court, command-
ing and enjoining them to receive the appearance of your peti-
tioner to said action, either without requiring special bail, or 
upon your petitioner causing good and sufficient special bail 
to be entered to said action, in the sum of one hundred and 
thirty-three dollars and thirty-three cents and one third of a 
cent.

And, as in duty bound, your petitioner will ever pray, &c. 
Robert  J. Bren t , for Petitioner.

District of Columbia, Washington County, to wit:
Before the subscriber, a justice of the peace of the District 

of Columbia, in and for Washington county, personally ap-
pears David Taylor, the within petitioner, and made oath on 
the Holy Evangely of Almighty God, that the facts, as stated 
in the said petition, are true, to the best of his knowledge and 
belief. J. W. Beck , J. P.

Dec. 10, 1852.

*6] * District of Columbia, ss.
At a Circuit Court of the District of Columbia, begun and 

held in and for the county of Washington, at the city of Wash-
ington, on the third Monday of October, being the eighteenth 
day of the same month, in the year of our Lord one thousand 
eight hundred and fifty-two, and of the independence of the 
United States the seventy-seventh.

Present, Willia m Cran ch , Chief Judge.
The  Hon . James  S. Morse ll , and ) Assistant 
James  Dunlo p, j Judges.
Rich ard  Wall ach , Esquire, Marshal.
Joh n  A. Smit h , Clerk.

In the records of proceedings of the said court, amongst 
others, are the following, to wit:—

Thom as  Ewing , Jr ., I
v. i

David  Tayl or . )
Be it remembered, to wit, on the 4th day of October, 1852, 

the said plaintiff, by Charles S. Wallach, Esquire, his attorney, 
prosecuted and sued forth out of the Circuit Court here, the 
United States writ of capias ad respondendum, directed to the 
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marshal of the District of Columbia, in form following, to 
wit:—

District of Columbia, to wit:

The United States of America, to the Marshal of the District 
of Columbia, Greeting:

We command you, that you take David Taylor, late of 
Washington county, if he shall be found within the county of 
Washington, in your said district, and him safely keep, so that 
you have his body before the Circuit Court of the District of 
Columbia, to be held for the county aforesaid, at the city of 
Washington, on the 3d Monday of October instant, to answer 
unto Thomas Ewing, Jr., in a plea of trespass on the case, 
and so forth.

Hereof fail not at your peril, and have you then and there 
this writ.

Witness Willia m Cranc h , Esq., Chief Judge of our said 
court, at the city of Washington, the 22d day of May, Anno 
Domini one thousand eight hundred and fifty-two.

Issued this 4th day of October, 1852.
Wallach. J no . A. Smit h , Clerk.

^District of Columbia, Washington County, to wit: [*7
And the aforesaid plaintiff, on the day of prosecuting and 

suing forth of the aforegoing writ, declared against the said 
defendant in the plea aforesaid, in the form following, to 
wit:—

District of Columbia, Washington County, to wit:
David Taylor, late of the county aforesaid, was attached to 

answer unto Thomas Ewing, Jr., in a plea of trespass on the 
case, and so forth. And whereupon the said plaintiff, by 
Charles S. Wallach, his attorney, complains that, whereas the 
defendant on the first day of September, in the year eighteen 
hundred and fifty-two, at the county aforesaid, was indebted 
to the plaintiff in the sum of four thousand nine hundred and 
seventy dollars, current money of the United States, for sun-
dry matters and articles, properly chargeable in an account, 
as by a particular account thereof herewith into court ex-
hibited, appears. And being so indebted, the defendant, in 
consideration thereof, afterwards, to wit, on the day and year 
aforesaid, of the county aforesaid, undertook, and faithfully 
promised to the said plaintiff, to pay him the aforesaid sum of 
money, when he should be thereto afterwards required.
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And whereas, also, the defendant, on the first day of Sep-
tember, in the year eighteen hundred and fifty-two, at the 
county aforesaid, was indebted to the plaintiff in the further 
sum of four thousand nine hundred and seventy dollars, for 
work and labor done and performed by the plaintiff for the 
defendant, at his special request; and in the further sum of 
four thousand nine hundred and seventy dollars, for money 
received by the defendant for the use of the plaintiff; and in 
the further sum of four thousand nine hundred and seventy 
dollars, for money lent and advanced by the plaintiff to the 
defendant, at his, the defendant’s, request; and in the further 
sum of four thousand nine hundred and seventy dollars, for 
money paid, laid out, and expended, by the plaintiff for the 
use of the defendant, at his, the defendant’s, request; and 
being so indebted, the defendant afterwards, that is to say, on 
the day and year aforesaid, at the county aforesaid, in con-
sideration thereof, undertook, and then and there faithfully 
promised to the said plaintiff, that he, the defendant, the said 
several sums of money, when required, would well and truly 
pay to the plaintiff.

And whereas, the defendant afterwards, that is to say, on 
the first day of September, in the year aforesaid, at the county 
aforesaid, accounted with the plaintiff, of and concerning 
divers sums of money, from the said defendant to the plain- 

tiff due, *owing,  then in arrear and unpaid ; and upon 
J such accounting, the said defendant was then and 

there found in arrear, and indebted to the said plaintiff the 
further sum of four thousand nine hundred and seventy 
dollars; and being so found in arrear and indebted, the said 
defendant afterwards, that is to say, on the day and year last 
mentioned, at the county aforesaid, in consideration thereof, 
undertook, and then and there faithfully promised to pay the 
plaintiff, when thereto afterwards required, the said last- 
mentioned sum of money.

Nevertheless, the defendant said promises in nowise regard-
ing, the said several sums of money, or any part thereof, 
though often required, to the plaintiff has not paid, but the 
same to pay has always refused, and still refuses, to the 
damage of the plaintiff, in the sum of ten thousand dollars, 
and therefore he brings suit, &c.

Char les  S. Wall ach ,
For the plaintiffi

The said plaintiff, by. his attorney aforesaid, at the time of 
prosecuting and suing forth the said writ, also filed the follow-
ing affidavit to hold to bail, to wit:—
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District of Columbia, Washington County, to wit:
Thomas  Ewin g , Jb ., I

v. (
David  Tay lo b . )
On this fourth day of October, 1852, personally appeared 

before me, the subscriber, a justice of the peace, in and for 
the county and district aforesaid, Joseph T. Coombs, of the 
county and district aforesaid, agent for the plaintiff in the 
above cause, and made oath on the Holy Evangely of Al-
mighty God, that David Taylor, a resident of the State of 
North Carolina, defendant in the above cause, is indebted to 
the said plaintiff in the full and just sum of four thousand 
nine hundred and seventy dollars, for moneys due upon a cer-
tain agreement or contract herewith filed, and for work and 
labor done at his, the said David Taylor’s, special instance 
and request, in the district and county aforesaid, a particular 
account whereof is herewith filed. And that the said Taylor, 
being now in the said county and district, is about to remove 
from and go out of said county and district, and remove his 
property, rights, and credits from said county and district, 
with a view and in order to avoid the payment of the said debt, 
as this affiant verily believes, and that said debt was contracted 
in said county and district by the said David Taylor ; and that 
said work and labor were done and performed in the said county 
and district by the said plaintiff, between the 8th *day  |-* q  
of March, 1850, and the first day of September, 1852, *-
at his, the said David Taylor’s, special instance and request.

J. T. Coomb s .
Subscribed and sworn before me. H. Nayl ob , J. P.

4th October, 1852.

Agreement referred to in the aforegoing Affidavit.
Contract made and concluded on the twenty-eighth day 

of March, A. d ., 1851, by and between Thomas Ewing, Junior, 
formerly of Ohio, and David Taylor, formerly of North Caro-
lina, in behalf of himself and his wife and Children, in these 
words:—

The said party of the first part, covenants and agrees to 
prosecute before Congress, or before the public departments 
of the general government, the claim of the said party of the 
second part, and that of his wife and children, under the 
Cherokee treaty of 1835-6, to the appraised value of a reser-
vation of 640 acres of land, lying in the State of Tennessee, 
which said claim was before the Committee of Indian Affairs 
of the Senate at the last session of Congress; and further,
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that the said party of the first part, will use proper diligence 
in the prosecution of the said claim, and at no time will let 
the interests of the said party of the second part suffer by 
want of a proper degree of attention to the claim, on his part, 
unless prevented from rendering it by sickness or some other 
unavoidable and unforeseen necessity.

And the said party of the second part, in consideration of 
the valuable services which the said party of the first part 
has already rendered in the prosecution of the said claim; 
and in further consideration of the agreement which the said 
party of the first part herein makes, to continue to prosecute 
the claim until it is finally allowed and paid, hereby conve- 
nants and agrees to pay unto the said party of the first part 
the sum of twenty per centum upon the amount of said claim, 
whenever the same may be allowed; and if at any time a 
part of it only is allowed, then the said party of the second 
part covenants and agrees to pay unto the said party of the 
first part, a like percentage upon the sum allowed.

And for the true and faithful performance of all the agree-
ments above mentioned, the parties to these presents bind 
themselves, each unto the other, in the penal sum of five 
thousand dollars, as fixed and settled damages, to be paid by 
the failing party.

In testimony whereof, the parties to these presents have 
hereunto set their hands and affixed their seals, the day and 
year first above written. Tho . Ewin g , Jr. [se al .]

his
David  x  Tayl or , [se al .] 

mark.

*1 m *The  within contract was read by me to Mr. Taylor, 
before signing it, and he declared himself fully satis-

fied with the conditions herein expressed.
Signed, sealed, and delivered in my presence, this 28th day 

of March, a . d ., 1851. W. H. Coll edg e .

A copy of which said affidavit was made, and sent with 
the writ aforesaid to the marshal of the district aforesaid, 
thereon indorsed, to wit, “ To be served on the defendant with 
the writ.”

Account referred to in the foregoing Affidavit, to wit:
Washington, Sept. 1st, 1851.

Mr. David Taylor, Dr. to Thomas Ewing, Jr.
To commission, 20 per cent., on $24,853.04, amount allowed 

on your claim against United States, under Cherokee Treaty
10
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of 1835, for work and labor done and performed in obtaining 
said allowance, and as per agreement . . . $4,970.00

At which mentioned third Monday of October, in the year 
eighteen hundred and fifty-two, and the day of the return of 
the aforegoing writ, comes again into the Circuit Court here, 
the said plaintiff by his attorney aforesaid ; and the marshal 
of the district aforesaid, to whom the said writ was in form 
aforesaid directed, makes return thereof to the court thus in-
dorsed, to wit, “ Cepi in jail. R. Wallach, Marshal.”

And now, to wit, on the day of November, a . d ., 1852, 
in open court, appears David Taylor, in custody of the mar-
shal of the district aforesaid, and moves the court here that 
he be permitted to enter a common appearance to the said 
writ of the said Thomas Ewing, Jr.; and at the same time the 
said David Taylor, by his attorney, Robert J. Brent, Esq., 
offered to appear to said writ, and to defend the same; but 
the court refused to allow the said David Taylor to appear to 
said writ until he should give special bail, to the amount of 
indebtedness sworn to in the affidavit of said Thomas Ewing, 
Jr., filed in this cause. And thereupon the said David Tay-
lor, so being in open court, prayed the court to take special 
bail for him in this action, to the amount of one hundred and 
thirty-three dollars thirty-three and one-third cents. And at 
the same time appeared in open court John Frederick May 
and Joseph L. Williams, residents of the District of Colum-
bia, who, with the consent of the said David Taylor, offered 
to enter themselves as special bail for the said David Taylor, 
and to justify in double the said last amount; but the court, 
in nowise denying the sufficiency of said bail as offered, re-
fused to accept or take special bail for *any  amount 
less than the amount sworn to by said Thomas Ewing, L 
Jr., as aforesaid; and the said David Taylor declining to give 
or offer bail to the amount required by the court, he is there-
upon ordered and remanded by the court to the custody of 
the marshal of the District of Columbia.

Test. John  A. Smith , Cleric.

District of Columbia, ’Washington County, to wit:
I, John A. Smith, Clerk of the Circuit Court of the District 

of Columbia, for the county of Washington, hereby certify 
that the aforegoing is a full and perfect transcript of all the 
proceedings had in the said court, in the said case of Thomas 
Ewing, Jr., against David Taylor, as appears from the minutes 
of the proceedings of said court.

11
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In testimony whereof, I have hereunto subscribed my 
name, and affixed the seal of said court, this 10th December, 
1852.

[se al .] Jno . A. Smith , Cleric.

Mr. Chief Justice TANEY delivered the opinion of the 
court.

It appears in this case, that a suit was brought in the Cir-
cuit Court of the United States for Washington County, in 
the District of Columbia, by Thomas Ewing, Jr., against 
David Taylor, to recover a sum of money which he alleged 
to be due to him, upon a contract which is set forth in the 
proceedings, and also for services rendered to Taylor at his 
instance and request.

The writ issued on the 4th of October, 1852, returnable to 
the October term, which began on the third Monday of the 
same month. And at the time of issuing the writ, the plain-
tiff filed his declaration containing the usual money counts, 
and also an affidavit stating the amount due, and the nature 
of his claim; that the debt was contracted in Washington 
county, in the District of Columbia, and that Taylor, being 
then in said county and district, was about to remove from 
it, and remove his property, rights, and credits, in order to 
avoid the payment of this debt.

The marshal arrested Taylor, and made his return upon the 
writ “ Cepi in jail ” ; and thereupon Taylor appeared in court, 
in the custody of the marshal, and, by his counsel, moved for 
leave to appear on common bail. But the court refused to 
permit him to appear and to discharge him from custody, 
until he should give bail to the amount of the debt sworn to 
in the affidavit of the plaintiff. Taylor then moved for leave 
to appear, upon giving bail in the sum of one hundred and 
thirty-three dollars thirty-three and a third cents, claiming 
that he was entitled to be discharged upon giving bail to that 
amount, under the act of Assembly of Maryland of 1715, 
which act, together with the other laws of Maryland in force 
*121 w^ien United *States  assumed jurisdiction over

-* this district, were adopted by Congress as the laws of 
Washington county.

But the Circuit Court adhered to its decision, and refused 
to permit the party to appear, without giving bail to the 
amount claimed in the plaintiff’s affidavit.

. Upon this state of the case, Taylor moves for a rule on the 
Judges of the Circuit Court to show cause why a mandamus 
shall not be issued from this court, commanding the judges 
of the Circuit Court to permit Taylor to appear to the above-
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mentioned suit on common bail, in order that he may be dis-
charged from the custody of the marshal; and failing that 
motion, then to show cause why he should not be permitted 
to appear, upon giving bail to the amount of one hundred and 
thirty-three dollars and thirty-three and one third cents, under 
the provisions of the Maryland law.

According to the established practice of this court, a rule 
of this kind is not granted as a matter of course, and the in-
ferior court is never called on to show cause, unless a case is 
presented which primd facie requires the interposition of this 
court. It was so settled in the case of the Postmaster-Gen-
eral v. Trig, Administrator of Rector, 11 Pet., 173.

We proceed, then, to inquire whether such a case has been 
presented to support this motion.

The proceedings by which Taylor was arrested and held in 
custody, were under the act of Congress.of August 1st, 1842 
(5 Stat, at L., 498). This act provides that no person shall 
be held to bail in any suit in the District of Columbia, unless 
upon such an affidavit as is described in the law, which must 
be filed previously to the issuing of the writ.

It is insisted, on behalf of Taylor, that he was entitled to 
his discharge from custody upon entering an appearance by 
his attorney to the suit, because, as he alleges, the affidavit 
filed in the suit does not conform to the provisions of the act 
of Congress, and therefore was not sufficient, under that law, 
to justify the court in demanding bail.

But that is a question which this court cannot consider. 
The act of Congress provides that the sufficiency of the affi-
davit to hold to bail, and the amount of bail to be given shall, 
upon application of the defendant, be decided by the court in 
term time, and by a single judge in vacation. In deciding 
upon the application to discharge Taylor from the custody 
of the marshal, the court must necessarily have considered 
and interpreted the act of Congress, as well as the affidavit, 
and determined whether the affidavit was sufficient or not. 
And certainly, even in England, the King’s Bench never 
claimed or exercised the power to issue a mandamus to an 
inferior court of record, commanding *it  to reverse its « 
judgment, in a matter where the law authorized it to L 
judge. In the case before us, the power of deciding on the 
sufficiency of the affidavit, and the amount of bail, is a part 
of the judicial power of the court. It has exercised this 
power, and passed its judgment. We do not mean to say that 
this judgment is in any respect erroneous. But, assuming it 
to be so, this court cannot, by mandamus, command them to 
reverse it. The writ has never been extended so far, nor
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ever used to control the discretion and judgment of an infe-
rior court of record acting within the scope of its judicial au-
thority. There is no ground, therefore, for the rule under 
the act of Congress.

The application under the Maryland act of 1715, is equally 
untenable. The provision in that act relied on in support of 
the motion, was never held in Maryland to apply to any thing 
but the bail-bonds to be taken by the sheriff in certain cases, 
and never influenced the decision of the courts as to the 
amount of bail to be required when the defendant was brought 
into court. But it is unnecessary to speak of that act, or of the 
construction it received in the courts of Maryland; because 
the right of the plaintiff in the Circuit Court to demand bail 
depends altogether upon the act of Congress. And if there is 
any discrepancy between this act and the act of Assembly of 
1715, the act of Congress must govern, and is a repeal pro 
tanto of the Maryland law.

The rule to show cause is therefore refused.

Thom as  Moo re , Execu tor  of  Rich ar d  Eels , Plaintif f  
in  Erro r , v . The  Peop le  of  the  State  of  Illino is .

A State, under its general and admitted power to define and punish offences 
against its own peace and policy, may repel from its borders an unaccepta-
ble population^whether paupers, criminals, fugitives, or liberated slaves; 
and, consequently, may punish her citizens and others who thwart this 
policy, by harboring, secreting, or in any way assisting such fugitives.

It is no objection to such legislation that the offender may be liable to pun-
ishment under the act of Congress for the same acts, when injurious to the 
owner of the fugitive slave.1

The case of Prigg v. The Commonwealth of Pennsylvania, (16 Pet., 539,) pre-
sented the following questions, which were decided by the court:

1 Followe d . Ex  parte Siebold, 10 
Otto, 390. Cite d . Coleman v. State 
of Tennessee, 7 Otto, 537; State of 
Tennessee v. Davis, 10 Id., 277.

In Commonwealth ex rel. Torrey v. 
Ketner, 1 Crim. L. Mag., 227, it is 
held that a State court has not juris-
diction to try a cashier of a national 
bank for embezzlement of its funds, 
under the State statute punishing the 
offence of embezzlement. But in Lu- 
berg v. Commonwealth, 1 Crim. L. Mag., 
779, it is decided that a common law 
offence committed by a national bank 
officer is triable in a State court. 
Whether a conviction under a valid 
city ordinance will bar a subsequent

prosecution for the same offence un-
der a State law, see State v. Oleson, 1 
Crim. L. Mag., 589.

Rev. Stat., § 711, providing that the 
federal courts shall have exclusive 
jurisdiction of “all crimes and of-
fences cognizable under the authority 
of the United States,” must be con-
strued along with § 5828, which pro-
vides : “ Nothing in this title [Crimes] 
shall be held to take away or impair 
the jurisdiction of the courts of the 
several States under the laws thereof.” 
Consequently the same act may still 
be punishable under the laws both of 
a State and of the United States. 
Dashing v. State, 78 Ind., 357.
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