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the only or the least imputation, resting upon the course of
the appellants; for we see that, after calling upon the appel-
lees for satisfaction of their demand, the appellants abandoned
that demand, proclaiming thereby to the representatives of
Goree (if indeed they were then in possession of the subject,)
permission to apply it in conformity with the will of their
testator. The appellants, it is not pretended, ever held or
claimed the subject in dispute, except in their representative
capacity, and in trust for the creditors and legatees of their
testator. In the interval between the abandonment of their
first and the institution of their second demand by the com-
plainants, those executors have, in fulfilment of their trust,
handed over the subject to those for whom they held it under
the will ; have accounted with the authorities to whom they
were responsible, and have received from those authorities a
full acquittance. Under these circumstances, to hold them
liable to the demands of the appellants, would in effect be to
render penal the regular discharge of their duty.

This aspect of the cause we regard as fully warranting the
decree of the District Court, dismissing the bill of the com-
plainants—that decree is therefore affirmed.

ORDER.

This cause came on to be heard on the transeript of the
record from the District Court of the United States for the
Middle District of Alabama, and was argued by counsel. On
consideration whereof, it is now here ordered, adjudged, and
decreed by this court, that the decree of the said District
Court in this cause be, and the same is hereby, affirmed,
with costs.

THE BOARD or TRUSTEES FOR THE VINCENNES UNIVERSITY,
PLAINTIFFS IN ERROR, v. THE STATE OF INDIANA.

In 1804_, Congress passed an act, (2 Stat. at L., 277,) “making provision for
the disposal of the public lands in the Indiana Territory, and for other
purposes,” in *which it reserved from sale a township in each one of %930
three districts, to be located by the Secretary of the Treasury, for - >
the use of a seminary of learning.

In 1806, the Secretary of the Treasury located a particular township in the
Vlr}cennes district, for the use of that district; and when, in 1806, the terri-
torial government incorporated a “Board of Trustees of the Vincennes
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University,” the grant made in 1804 attached to this Board, although, for
the two preceding years, there had been no grantee in existence.!

Under the ordinance of 1787, made applicable to Indiana by an act of Con-
gress, the territorial government of Indiana had power to pass this act of
incorporation.?

The language of the act of Congress, by which Indiana was admitted into the
Union, did not vest the above township in the legislature of the State.

The Board of Trustees of the University was not a public corporation, and
had no political powers. The donation of land for its support was like a
donation by a private individual; and the legislature of the State could not
rightfully exercise any power by which the trust was defeated.?

THIS case was brought up from the Supreme Court of the
State of Indiana, by a writ of error, issued under the 25th
section of the Judiciary Act.

The manner in which the case arose, and the laws relating
to it, are stated in the opinion of the court.

It was argued by Mr. Judah, with whom was Mr. Dunham,
for the plaintiffs in error, and Mr. 0. H. Smith, for the State
of Indiana.

The counsel for the plaintiff in error contended:

1. That the effect of the reservation in the act of Congress
passed in 1804, was a grant.

The defendant, and Judge Smith, of the Supreme Court of
Indiana, assert that this is not a grant, because there was not
a grantee in esse; and that the reservation could only become
effectual to pass the title by an appropriation, to be made by
Congress, or under its authority.

In Wilcox v. Jackson, (13 Pet., 498,) this court, at page
512, define “appropriation” as follows: *“That is nothing
more nor less than setting apart the thing for some particular
use.” And afterwards, in the same case, (page 513,) the
court say: *“But we go further, and say, that, whensoever
a tract of land shall once have been legally appropriated to
any purpose, from that moment, the land thus appropriated
becomes severed from the mass of public lands, and that no
subsequent law, or proclamation, or sale, would be constrt}ed
to embrace it, or operate upon it, although no reservation
was made of it.”

1 Crrep. Ouwld v. Washington Hos-
pital, 5 Otto, 313, At common law,
a grant of lands to pious uses will
pass the lands to a grantee who comes
into existence subsequent to the grant;
the fee remaining in abeyance mean-
while.  Town of Pawlett v. Clark, 9
Cranch, 292. Compare Vidal v. Gi-
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rard, 2 How., 126, and notes. Contra,
Baptist Assoc. v. Hart, 4 Wheat., ik

2 Crzep. Rogers v. Burlington, 3
Wall., 662.

3 C1reD. Pennsylvania College Cases,
13 Wall., 214; State v. Stormont, 24
Kan., 694 ; Baker v. Newland, 25 1d.,
30.
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Was the Gibson township so appropriated ? It was reserved
for a special purpose. It was located in pursuance to the
reservation. Was there any thing more necessary to set it
apart for the paticular use?

But, say the counsel for the State and Judge Smith, though
*appropriated, it was not granted, because there Was o
no grantee in esse. i

If, as a general rule, it is true, that there cannot be a grant
without a grantee in esse, it is as true that there are excep-
tions.

A grant, in case of a charity, or of the dedication of land
to a public use, is good without a grantee in esse. Town of
Paulet v. Clark, 9 Cranch, 292; Beaty v. Kurtz, 2 Pet., 566 ;
Cincinnaty v. White, 6 Pet., 435; and in Vidal v. Girard’s
Ezecutors, 2 How., 127 ; at pages 192, 193, it is stated, that
donations given to the establishment of colleges, &c., are
charities in the sense of the common law.

2. That the territorial legislature had the power to apply
to use the township appropriated by Congress, and did apply
it by the act of incorporation.

The counsel for the State of Indiana made the following
points :

First. The complainants have no such corporate existence
as would authorize and empower them to sue. 2 B. A., 482,
note a, last edition ; and see the extracts from their records
in evidence.

Second. The suit is barred by the statute of limitations.
IS{. S. 1843, pp. 795, 799; Act of 184566, explanatory of Rev.

tat.

_ Third. The suit is barred by twenty years adverse posses-
slon, as the State, and those claiming under the State by pur-
chase and lease, had held adversely more than twenty years.
before any suit was brought by the University to recover the
possession, even if the former actions which were dismissed
could aid this suit, which is denied.

Fourth. The case does not come within the principles of
an executory devise, and would not avail the complainants
even if it were an executory devise. 17 Serg. & R. (Pa.),
88; 5 Har. & J. (Md.), 392; 9 Ohio, 203; 12 Mass., 537; 16.
Pick. (Mass.), 107; 3 Pet., 101; 4 Dana (Ky.), 355; 8 Pet.,
1465 9 Ves., 399; 9 Mass., 419; 7 Ves., 69; 9 Ves., 399; 10
Ves., 522.

.F?fth. The act of Congress of 1804, was a mere reserva-
tion from sale, to be afterwards appropriated to educational

purposes, and neither vested the same in the complainants,
Vor. x1v.—19 289
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nor divested the United States of the legal title. P. L. L.,
104; 2 McLean, 416; P. L. L. 2d part, 69; 1 Johns. (N. Y.),
3035 9 Id., 74; Wright (Ohio), 144.

Sizth. The case does not embrace the principles of a ded-
ication to public or pious uses, so as to sustain this claim. 2
Pet., 566 ; 6 Pet., 431, 498; 6 Paige (N. Y.), 639; 6 Wend.
(N. Y.), 667; 4 Paige (N. Y.), 510; 7 Ohio, 219.

*971] *Seventh. The act of Congress of 1816 vested the

- legal title to these lands in the State of Indiana, as a
trustee, with power to direct to what object or institution,
being “a seminary of learning,” the trust fund shall be ap-
plied ; and the State, having designated the State University,
at Bloomington, as the “seminary of learning” to which the
trust fund shall go, the complainants have no claim whatever,
either in law or equity, against the State, the trustee of the
fund. See act of Congress of 1816, act of 1818, and the
several acts for the admission of the other new States into
the Union.

Eighth. The doctrines of estoppel, in their most rigid
application, can only permit the complainants to retain what
they have already received, and for this the State will not
contend.

Ninth. In any and all events, the funds were public funds,
and the legislature of the State had competent authority to
change their direction to any other seminary of learning at
will. Had the funds been the private funds of the complain-
ants, and had they been vested with them, there might have
been some pretext for the assumption, that the acts of the
Indiana legislature, endowing the State University, were un-
constitutional. 4 Wheat., 430; 4 Cond. R., 536.

Mr. Justice MCLEAN delivered the opinion of the eourt.

This case is before us on a writ of error to the Supreme
Court of the State of Indiana, under the 25th section of the
Judiciary Act of 1789. i

The bill was filed under an act of the legislature of Indi-
ana, of 1846, which authorized the trustees of the Vincennes
University to file a bill in chancery, in the nature of an act
of disseisin against the State, to try their right to the semi-
nary township in Gibson county. The facts stated in the
bill are substantially as follows:

The Indiana Territory was organized by the act of Con-
gress of the Tth of May, 1800, with the powers to legislate
given by the ordinance of 1787. On the 26th of March,
1804, an act of Congress was passed, for the survey and dis-
posal of the public lands, by which three land districts were
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established, and an entire township in each was reserved for
the use of a seminary of learning, to be located by the Secre-
tary of the Treasury. The boundaries of the Vincennes land
district were the same as designated in a late treaty with the
Wabash Indians. The Secretary of the Treasury, by letter
of the 10th of October, 1806, located township No. 2 south
range, No. 11 west, in Gibson county, for the use of a semi-
nary in that district.

The act of the 29th November, 1806, and the supplement
thereto, passed the 17th of September, 1807, established the
* Vincennes University, and incorporated the same by ryomg
the name of “ The Board of Trustees of the Vincennes 413
University.” The corporation was duly organized at Vin-
cennes, on the 6th of December, 1806, under the act, and has
since continued. The second section of the act of incorpora-
tion, after reciting the seminary lands under the act of Con-
gress, provided, ¢ that the trustees, in their corporate capacity,
or a majority of them, should be legally authorized to sell,
transfer, convey, and dispose of any quantity, not exceeding
four thousand acres, of said land, for the purpose of putting
into immediate use the said university; and to have on rent
the remaining part of said township to the best advantage,
for the use of said public school or university.”

In virtue of the above acts, the complainants became pos-
sessed of the said township of land, and so continued during
the territorial government. The same rights and powers in
the corporation, as they existed under the territorial govern-
ment, were secured by the 1st section of the 12th article of
the constitution of Indiana. Between the years 1806 and
1820, complainants sold 4,000 acres of the land, and rented
a part of the residue. A college building was constructed
by them at Vincennes.

On the 22d January, 1820, a joint resolution of the legisla-
ture of Indiana was approved, appointing a superintendent
for the seminary township, with power to rent the improved
lands, to collect the rents, and to account to the State. And,
on the 2d of January, 1822, the legislature appointed commis-
stoners to sell the lands in that township. This seems to have
been done, on the assumption that the board of trustees had
expired through their own negligence. The lands were sold,
and the money received was paid into the State Treasury.
A part of the consideration money on this sale had not been
collected when this bill was filed.

The complainants pray that an account may be taken of
the proceeds, and interest of the sales of the lands and the
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rents received by the State; and that the same may be paid
to the complainants, &ec.

The defendant’s answer denies the equity of the bill, and
relies upon the statute of limitations. It also denies that
the territorial government had any power to incorporate the
plaintiffs ; that the title remained in the United States, it
never having been appropriated to any special grantee; that
under the act of Congress on the 19th of April, 1816, for the
admission of the State of Indiana into the Union, the title to
the land in question became vested in the State.

The act of Congress, which organized the territory of In-
diana, provided, that so much of the ordinance of 1787 for
the government of the territory of the United States north-
S west of the *Ohio River, as relates to the general

213] : . j

assembly therein, and prescribes the powers thereof,
shall be in force, and operate in the Indiana Territory, &c.
The ordinance declares, “ that the Governor and Judges, or
a majority of them, shall adopt and publish in the district,
such Jaws of the original States, criminal and civil, as may
be necessary, and best suited to the circumstances of the dis-
trict, and report them to Congress, from time to time; which
laws shall be in force in the distriet until the organization of
the general assembly therein, unless disapproved of by Con-
gress.” Provision is made in the ordinance for the appoint-
ment of a legislative council, and it is then provided that
“the Governor, legislative council, and house of representa-
tives, shall have authority to make laws, in all cases, for the
good government of the district, not repugnant to the prin-
ciples and articles in this ordinance.”

Under the ordinance, the legislature of the territory was
vested with general legislative powers, restricted only by the
articles contained in that instrument. It had power to grant
an act of incorporation, with all the functions necessary to
effectuate its objects. There can be no question, therefore,
that the corporate powers vested in the plaintiffs, by the legis-
lature of the territory, were legitimately conferred. And
these powers were not affected, and could not be affected by
the constitution of the State. It provided that *all rights,
contracts, and claims, both as respects individuals and bodlgs
corporate shall continue as if no change had taken place in
this government.”

If the Board of Trustees, by a failure to elect when vacan-
cies occurred, or through any other means, became reduced
to a less number than was authorized to act by the charter,
the corporation was not thereby dissolved. In such a case,
its franchises would be suspended only, until its functions
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were restored by legislative action. This was done by the
act of the legislature of the 17th of February, 1838. In that
act the territorial act of incorporation is recognized, the ex-
istence of six of the trustees admitted, the vacancies supplied,
and the board, thus constituted, was organized. If, therefore,
the corporation by non user had become liable by a judicial
process of forfeiture, after this act, such a procedure could
not be instituted.

The proviso in the act of 1838, could ounly operate so as to
secure any rights which the State might be supposed to have,
in the Gibson township.

The reservations for the seminaries of learning and for
schools, are made in the same terms, and in some respects,
must rest on the same principles. In all the Western States,
north of the Ohio, similar reserves for schools and seminaries
of learning have been made. In the case of Wilcox v. Jackson,
(13 Pet., *498,) this court held, that a reservation set r%9m4
apart the thing reserved for some particular use; and - =
that  whensoever a tract of land shall once have been legally
appropriated to any purpose, it becomes separated from the
public lands.”

In the States where school lands have been reserved, the
legislatures have enacted laws to carry out and effectuate the
benign policy of the general government. Special authority
has been given to individuals elected, in the respective town-
ships, to lease the lands, sue for rents, &c., exercising, to some
extent, corporate powers. The citizens within the township
are the beneficiaries of the charity. The title to these lands
has never been considered as vested in the State ; and it has
no inherent power to sell them, or appropriate them to any
other purpose than for the benefit of schools. For the exer-
cise of the charity under the laws, the title is in the township.
No patent has been issued by the Federal government, in such
cases, as it has not been considered necessary. Ior the sale
of sechool lands, the consent of Congress has been obtained,
as that changes the character of the fund. :

The title to the seminary lands, it is contended, did not
vest in complainants, as they are not named in the reserva-
tion, and had no existence for two years afterwards.

This question is not to be decided, on the principles which
apply to an ordinary grant, from one individual to another.
'1hq title partakes of the nature of an executory devise, or a
dedication of property to public use. 1In the case of Inglis v.
The Sailors’ Snug Harbor, (3 Pet., 126,) this court say, “ What
objection can there be to this as a valid executory devise,
which is such a disposition of lands, that thereby no estate
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vests at the death of the devisor, but only on some future
contingency ?” If the words, *“reserved for the use of a
seminary of learning,” were indorsed on a town plat when
made, there is no doubt that the title would vest in a corpo-
ration created afterwards for the establishment and govern-
ment of such an institution. If it be reserved for the public
use, the title would vest in the public, so soon as a public
should exist in the town. Zrustees of the Melntyre Poor
Sechool v. The Zanesville Canal Company, 9 Ohio, 208 ; Cin-
cinnati v. The Lessee of White, 6 Pet., 435; Barclay et al.
v. Howell’'s Lessee, 6 Pet., 498 ; New Orleans v. The United
States, 10 Pet., 662.

Land, at common law, may be granted to pious uses, before
there is a grantee in existence competent to take it; and in
the mean time, the fee will be in abeyance. The Town of Paw-
lett v. Clark et al., 9 Cranch, 292 ; Witman v. Lex, 17 Serg. &
R. (Pa.), 88.

“ When a corporation is to be brought into existence by
*275] some *future acts of the corporators, the franchises re-

“*"J main in abeyance, until such acts as are done; and
when the corporation is brought into life, the franchises in-
stantaneously attach to it. There is no difference between
the case of a grant of land or franchises to an existing corpo-
ration, and a grant to a corporation brought into life for the
very purpose of receiving the grant. As soon as it is in esse,
and the franchise and property become vested and executed
in it, it is as much an executed contract, as if its prior exist-
ence had been established for a century.” Dartmouth College
v. Woodward, 4 Wheat., 518.

There was no uncertainty in this appropriation. The
township was designated, and the purpose stated, for which
it was reserved. And there can be no doubt, from the
authorities, that the right vested, so soon as a capacity was
given to the corporation to receive it; prior to this it re-
mained in the federal government. This is the settled doc-
trine on that subject.

If, on general principles, the title to this township cannot
be considered as vested in the State of Indiana, it is con-
tended it so vested by the provision in the sixth section of
the act of the 19th of April, 1816, which admitted ‘Fhe State
into the Union. The provision is, “ That one entire town-
ship, which shall be designated by the President of the
United States, in addition to the one heretofore reser‘ved for
that purpose, shall be reserved for the use of a seminary of
learning, and vested in the legislature of the said State, to be
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appropriated solely to the use of such seminary by the said
legislature.”

The words of the act séem to be so clear as to admit of
but one construction. A township, in addition to the one
formerly reserved, is appropriated and vested in the legisla-
ture. The former township is only referred to, to show that
the one then appropriated was in addition to it. The Gibson
township had before been appropriated. A part of it had
been sold, and a part was held under leases. Whether we
regard the words used, or their grammatical arrangement, the
intention of Congress seems to be clearly expressed.

In the act of the 18th of April, 1818, for the admission into
the Union, of the State of Illinois, a different phraseology is
used in giving an additional township to the State. ¢ That
thirty-six sections, or one entire township, shall be designated
by the President of the United States, together with the one
heretofore reserved for that purpose, shall be reserved for the
use of a seminary of learning, and vested in the legislature of
the State,” &c. Here both townships are as clearly vested in
the State, as that one only is vested under the act admitting
Indiana into the Union.

By this latter act, the Gibson Township Seminary was rec-
ognized, and its present government sanctioned.

*It is argued that this is a public corporation, and *976
that, consequently, the legislature of Indiana have a [*#1
right to modify its charter, or abolish it, at its discretion. If
the position assumed be sustainable, the consequence stated
will not be controverted.

In the case of Dartmouth College v. Woodward, (4 Wheat.,
629,) Chief Justice Marshall says: “If the act of incorpora-
tion be a grant of political power, if it create a civil institu-
tion to be employed in the administration of the government,
or if the funds of the college be public property, or if the
State of New Hampshire, as a government, be alone inter-
ested in its transactions, the subject is one in which the
legislature of the State may act, according to its own judg-
ment, unrestrained by any limitation of its power, imposed
by the Constitution of the United States.”” Again, he says,
(634,) «So far as respects its funds, it is a private corpora-
tion. Do its objects stamp on it a different character? Are
the trustees and professors public officers, invested with any
portion of political power, partaking in any degree in the
administration of civil government, and performing duties
th‘chh flow from the sovereign authority?” e continues:

L1he character of civil institutions does not grow out of
their incorporation, but out of the manner in which they are
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formed, and the objects for which they are created.” ¢ The
right to change them is not founded on their being incorpo-
rated, but on their being the instruments of government,
created for its purposes.” *The trustees are not public
officers, nor is it a civil institution, participating in the
administration of the government; but a charity school, or a
seminary of education, incorporated for the preservation of
its property, and the perpetual application of that property
to the objects of its creation.”

In the same case, Mr. Justice Story says: *“Public corpo-
rations are generally esteemed such as exist for public politi-
cal purposes only, such as towns, cities, parishes and counties;
and, in many respects, they are so, although they involve
some private interests; but, strictly speaking, public corpo-
rations are such only as are founded by the government for
public purposes, where the whole interests belong to the gov-
ernment.”

The seminary township in question was not a donation
from the State, but from the United States. It was reserved
and designated out of the public lands, before they were
offered for sale, and consequently so munificent an endow-
ment for a literary institution must have increased the value
of the public lands, in that part of the State, and made them
more desirable. And this consideration, no doubt, induced
Congress to have designated, for seminary purposes, a town-
ship of land in each land district. Every purchaser of the
*977] public lands, in each *district, acquired an interest in

=" "4 the reservation. And if these reservations had been
judiciously managed, they would have constituted a fund, at
this time, of at least two hundred thousand dollars each.
This would have afforded the means of educating, in each
land district, as many students, free of charge, as would
ordinarily desire classical instruction. Such an advantage
was too obvious to be overlooked, or not to be appreciated,
by the purchasers of the public lands in these districts.

The legislative power of the Territory and State, in ad-
vancing the public interests, was bound to afford all the
facilities necessary to carry out and secure the benign objects
of Congress, in making these township reservations. This
was done by a wise and liberal act, in regard to the Gibson
township. The corporators were vested with all the neces-
sary powers to carry out the trust. And for the purposes of
the trust, the title became vested in them, as soon as they ac-
quired a capacity to receive it. This corporation had no
political powers, and could, in no legal sense, bp considered
as officers of the State. They were not appointed by the
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State. Their perpetuity depended upon the exercise of their
own functions; and they were no more responsible for the
performance of their duties, than other corporations estab-
lished by the State to execute private trusts.

So far as regards the trust confided to the complainants,
there is nothing which, by construction, can make it a public
corporation. The donation in no sense proceeded from the
State. It was made by the Federal government, and is no
more subject to State power, than if it had been given by
an individual for the same purpose. An act of incorporation
being necessary, would not be withheld to give effect to a
private donation of land, for the purpose of establishing a
literary institution. Its benefits would be enjoyed by the
public generally, but this would not make it a public corpo-
ration.

The complainants, by accepting and exercising their corpo-
rate powers, acquired certain rights, and made certain con-
tracts, which could not be impaired by the legislature. They
constituted an eleemosynary corporation, in which the State
has no property, and can exercise no power to defeat the
trust. DBut this has been done by the legislature, not only by
appointing an agent to collect the funds due to the corpora-
tion, and paying them into the State treasury ; but, by selling
the lands, they have diverted the fund, for the preservation
and management of which the corporation was instituted.
This was an extraordinary proceeding, and was wholly with-
out authority. The result is, that the complainants are
stript of their powers, and the University which they estab-
lished, with the sanction of the legislature, is left without
revenue.

*The dismissal of the bill, in this case, by the Su- %078
preme Court of the State of Indiana, was erroneous, [*278
and it is hereby reversed; and the cause is transmitted to
that court for further proceedings.

Mr. Chief Justice TANEY, Mr. Justice CATRON, and
Mr. Justice DANIEL dissented.

Mr. Chief Justice TANEY.

I dissent from the opinion of the court.

I do not propose to enter fully into the argument of the
case, because I concur entirely in the opinion of the Supreme
Court of the State, which is set out at large in the record ;
and shall therefore briefly state the principles upon which
my own opinion is founded.

1. It must be admitted that the State court had no juris-
297




278 SUPREME COURT.

Trustees for Vincennes University v. State of Indiana.

diction in this case beyond that which the law of the State
authorized it to exercise. And in revising their judgment,
our jurisdiction is equally limited. The law, under which
this suit was brought, authorized the Board of Trustees of
the Vincennes University, to file a bill in chancery against
the State, in the nature of an action of disseisin, for the
purpose of trying the right of the trustees to the lands in
question.

The trustees, therefore, are not entitled to a decree in their
favor, unless they can show a legal title to the lands, such as
would enable them to maintain the common-law writ of entry,
sur disseisin, that is, they must be seised of the lands in fee-
simple.

2. Indiana was created a separate territory, and its powers
and rights, as a territorial government, defined by the act of
1800. This act certainly gave no power over the public
lands, for it has no reference to that subject. It merely es-
tablishes the territorial government.

The act of 1804, under which the lands in question were
reserved for the use of a seminary of learning, has no refer-
ence to the powers or duties of the territorial government,
in relation to the lands reserved, or to any thing else. It
merely provides for the sale of the public lands in the territory,
reserving from sale this and other portions of them. But 1t
does not transfer them to the territorial government which
was then in existence. It retains them. I do not see how
these laws, taken separately or together, can be construed to
give the territorial government a right to dispose of them in
any way, or divest the title which the United States held,
and which this law directed to be retained.

8. This reservation from sale, as well as the reservation of
*970] the *school sections in the several townships, undoubt-

“'74 edly dedicated them to the uses for which they were
reserved ; and they cannot be appropriated by the State to
any other purpose. But the fund dedicated belonged to the
United States, and they alone had the power to transfer it,
and to designate the body by whom the trust, created by the
act of Congress, should be administered. The law of the
State complained of, does not attempt to appropriate the land
to a different purpose from that to which it was dedicated.
It has been sold and conveyed by the State, and the prQCeedS
appropriated to the support of a seminary of learning in the
State. And the only question before us is, whether the trus-
tees have the legal title to these lands, and can recover them
back from the persons to whom they were sold by the State,
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for the purpose of appropriating them to a different semi-
nary.

4?7 The act of the territorial government of 1806, incorpo-
rating this board of trustees, does not grant nor profess to
grant the lands to the board. And if it had done so, the act
would have been void and inoperative, because the territorial
legislature had no right to grant lands which belonged to the
United States ; nor to exercise any power over them, without
the authority of Congress.

5. The act of Congress of 1816, by which Indiana was
admitted into the Union as a State, grants these lands to the
State for the purposes for which they were reserved. The
State is made the trustee.

My brethren have put a different construction on this
clause of the law of 1816, and regard this grant as extending
only to the additional township mentioned in the law. But
with every respect for their opinion, it appears plain to me
that this township, as well as the additional one, are both
granted to the State by Congress. And I am confirmed in
this opinion, because, with all the research I have been able
to make, I have not found a single instance in which lands
reserved in a territory for the purposes of education, were
not afterwards granted to the State, as the trustee to admin-
ister the trust, the school sections in the several townships, ds
well as others.

6. Upon these grounds, I think the plaintiffs in error have
not a legal title to this land, and had no right to sell or dis-
pose of it, nor in any way to control the proceeds; and that
under the grant from Congress, in the act of 1816, the title
and the right to administer the trust was vested in the State
of Indiana.

7. The error in the opinion appears to me to have arisen
from regarding the reservation from sale for the purposes of
education, as divesting the legal title of the United States,
and putting it in abeyance, until some new body was brought
Into existence, *capable of taking the title as grantee, ryoan
and administering the trust. b

It is not necessary to this opinion to discuss the doctrine of
abeyance, upon which so much learning and talent has been
dlsplayed by Mr. Fearne, in his treatise on Contingent Re-
mainders. It is sufficient to state under what circumstances

the title, in the eye of the law,is said to be in abeyance.
And Comyns, in his Digest, tells us, that “when the fee or

#l‘eeholq of the land is not vested in any one, but stands solely
n eonsideration of law,
nubibus.”

it is said to be in abeyance, or n
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I cannot regard the title to lands reserved from sale by
Congress, for the purposes of education, as standing in this
condition. A reservation is not a grant. It does not pass
the title out of the United States, but leaves it where it was
before. The uniform practice of the government, and of
judicial decision also, appears to have proceeded on the
ground that the title remained in the United States, until it
was afterwards transferred by the authority of Congress. It
is not usual, it is true, to issue patents for these lands, but
they have been granted by acts of Congress, which the courts
have always recognized as valid conveyances. And I am not
aware of any case in which the validity of these conveyances
of reserved lands has been doubted by the court ; orin which
it has been suggested that the title was out of the United
States, and in abeyance from the time of the reservation. If
such be the result of a reservation, the subsequent convey-
ance of Congress is of no value. And who is to protect the
reserved lands from trespasses and depredations, while the
title is in abeyance ?

In the case of G'aines and others v. Nicholson and others,
reported in 9 How., 856, the title to a section reserved for
schools, was the matter in dispute. It did not, it is true,
involve the question now before us. But it appears, in that
case, that the section was one of those reserved for schools in
the different townships in the Territory of Mississippi, by an
act of Congress passed in 1803; and that afterwards, as late
as the year 1815, another act was passed, authorizing the
County Court of each county in the territory to lease the
sections so reserved, in order to improve them, and to
apply the rents to purposes of education within the town-
ship; and also to proceed and recover damages against any
persons found trespassing upon them. And this law con-
tains an express provision that every lease, in virtue of
this act, shall cease to have any force or effect after the
first day of January next, succeeding the establishment of a
State government. The trustees of the schools, who were
parties to this suit, were appointed under a law of the State,
and claimed under that appointment. The point in dispute
x9817 Was *whether the opposing party had not a right prior

“*J and superior to the State, by virtue of an Indian reser-
vation, made in the treaty by which the territory had been
ceded to the United States. And in deciding the question,
this court treated the acts of Congress granting the land to
the State, and also the law of the State appointing the Com-
missioners, as valid and constitutional ; and it is not sug-
gested, in the opinion, that the inhabitants of the township

0
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had a legal title to the school section, or any right to appoint
Commissioners to control and administer the fund, unless
authorized to do so by a law of the State. In the case before
us, therefore, if the act of 1816 does not vest the title in the
State, it still remains in the United States, and not in the
trustees.

8. If, however, these lands were conveyed to the trustees,
by virtue of the act of the territorial legislature of 1806, yet
they were but agents of the State, without any private indi-
vidual interests, and have no ground therefore for this pro-
ceeding in equity against the State. The whole fund was
created by the public for public purposes. And in the case
of the Dartmouth College, (4 Wheat., 629,) the court said,
«If the act of incorporation be a grant of political power, if
it create a civil institution to be employed in the administra-
tion of the government, or if the funds of the college be pub-
lic property, or if the State of New Hamypshire, as a govern-
ment, be alone interested in its transactions, the subject is
one in which the legislature of the State may act according
to its own judgment, unrestrained by any limitation of its
power imposed by the Constitution of the United States.”
Here the funds are contributed entirely by the public for a
public purpose, and these appellants have no private individ-
ual interest, and allege none in their bill in behalf of them-
selves or others, which entitles them to maintain a suit against
the State. They are public agents for a public purpose, and
nothing more, and so describe themselves. The laws of the
State, which directed the appropriation of the fund to the
uses for which it was dedicated, are therefore constitutional
and valid, under the decision above referred to, and in my

opinion the decree of the Supreme Court of the State ouglt
to be affirmed.

ORDER.

This cause came on to be heard on the transeript of the
record from the Supreme Court of the State of Indiana, and
was argued by counsel. On consideration whereof, it is now
here ordered, adjddged, and decreed by this court, that the
decree of the said Supreme Court in this cause be, and the
same is hereby, reversed, with costs, and that this cause be,
and the same *is hereby, remanded to the said Supreme r¥9g9
Court, in order that such further proceedings may be L “°
had therein, in conformity to the opinion of this court, as to
law and justice may appertain.
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