AMENDMENTS TO
FEDERAL RULES OF CRIMINAL PROCEDURE

The following amendments to the Federal Rules of Criminal Procedure
were prescribed by the Supreme Court of the United States on April 12,
2006, pursuant to 28 U. S. C. §2072, and were reported to Congress by
THE CHIEF JUSTICE on the same date. For the letter of transmittal, see
post, p. 1270. The Judicial Conference report referred to in that letter is
not reproduced herein.

Note that under 28 U. S. C. §2074, such amendments shall take effect
no earlier than December 1 of the year in which they are transmitted to
Congress unless otherwise provided by law.

For earlier publication of the Federal Rules of Criminal Procedure,
and amendments thereto, see 327 U.S. 821, 335 U.S. 917, 949, 346
U.S. 941, 350 U. 8. 1017, 383 U.S. 1087, 389 U.S. 1125, 401 U. S. 1025,
406 U.S. 979, 415 U. S. 1056, 416 U.S. 1001, 419 U. 8. 1136, 425 U.S.
1157, 441 U.S. 985, 456 U.S. 1021, 461 U.S. 1117, 471 U.S. 1167, 480
U.S. 1041, 485 U. 8. 1057, 490 U.S. 1135, 495 U. S. 967, 500 U.S. 991,
507 U.S. 1161, 511 U.S. 1175, 514 U. S. 1159, 517 U. S. 1285, 520 U. S.
1313, 523 U.S. 1227, 526 U.S. 1189, 529 U.S. 1179, 535 U.S. 1157, 541
U. S. 1103, and 544 U. S. 1181.
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LETTER OF TRANSMITTAL

SUPREME COURT OF THE UNITED STATES
WASHINGTON, D. C.

APRIL 12, 2006

To the Senate and House of Representatives of the United
States of America in Congress Assembled:

I have the honor to submit to the Congress the amend-
ments to the Federal Rules of Criminal Procedure that have
been adopted by the Supreme Court of the United States
pursuant to Section 2072 of Title 28, United States Code.

Accompanying these rules are excerpts from the report of
the Judicial Conference of the United States containing the
Committee Notes submitted to the Court for its consider-
ation pursuant to Section 331 of Title 28, United States Code.

Sincerely,

(Signed) JOHN G. ROBERTS, JR.
Chief Justice of the United States
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SUPREME COURT OF THE UNITED STATES

APRIL 12, 2006
ORDERED:

1. That the Federal Rules of Criminal Procedure be, and
they hereby are, amended by including therein amendments
to Criminal Rules 5, 6, 32.1, 40, 41, and 58.

[See infra, pp. 1273-1280.]

2. That the foregoing amendments to the Federal Rules of
Criminal Procedure shall take effect on December 1, 2006,
and shall govern in all proceedings thereafter commenced
and, insofar as just and practicable, all proceedings then
pending.

3. That THE CHIEF JUSTICE be, and hereby is, authorized
to transmit to the Congress the foregoing amendments to
the Federal Rules of Criminal Procedure in accordance
with the provisions of Section 2072 of Title 28, United
States Code.
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AMENDMENTS TO THE FEDERAL RULES
OF CRIMINAL PROCEDURE

Rule 5. Initial appearance.

(¢) Place of initial appearance; transfer to another
district.

(3) Procedures in a district other than where the of-
fense was allegedly committed.—If the initial appear-
ance occurs in a district other than where the offense
was allegedly committed, the following procedures
apply:

(C) the magistrate judge must conduct a preliminary
hearing if required by Rule 5.1;

(D) the magistrate judge must transfer the defend-
ant to the district where the offense was allegedly
committed if:

(i) the government produces the warrant, a certi-
fied copy of the warrant, or a reliable electronic
form of either; and

Rule 6. The grand jury.
(e). Recording c.md disclosin'g the procee(;lings.
. €) Except'ions. .
(D). An attorn:ay for the g;)vernment r.nay disclose. any
grand-jury matter involving foreign intelligence, coun-

terintelligence (as defined in 50 U. S. C. §401a), or for-
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eign intelligence information (as defined in Rule 6(e)
(3)(D)(iii)) to any federal law enforcement, intelligence,
protective, immigration, national defense, or national se-
curity official to assist the official receiving the infor-
mation in the performance of that official’s duties. An
attorney for the government may also disclose any
grand-jury matter involving, within the United States
or elsewhere, a threat of attack or other grave hostile
acts of a foreign power or its agent, a threat of domestic
or international sabotage or terrorism, or clandestine in-
telligence gathering activities by an intelligence service
or network of a foreign power or by its agent, to any
appropriate federal, state, state subdivision, Indian
tribal, or foreign government official, for the purpose of
preventing or responding to such threat or activities.

(i) Any official who receives information under
Rule 6(e)(3)(D) may use the information only as nec-
essary in the conduct of that person’s official duties
subject to any limitations on the unauthorized dis-
closure of such information. Any state, state sub-
division, Indian tribal, or foreign government offi-
cial who receives information under Rule 6(e)(3)(D)
may use the information only in a manner consistent
with any guidelines issued by the Attorney General
and the Director of National Intelligence.

(7) Contempt.—A knowing violation of Rule 6, or of
any guidelines jointly issued by the Attorney General
and the Director of National Intelligence under Rule 6,
may be punished as a contempt of court.

Rule 32.1. Revoking or modifying probation or supervised

release.

(@) Initial appearance.

(5) Appearance in a district lacking jurisdiction.—If
the person is arrested or appears in a district that does
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not have jurisdiction to conduct a revocation hearing,
the magistrate judge must:

(B) if the alleged violation did not occur in the district
of arrest, transfer the person to the district that has
jurisdiction if:

(i) the government produces certified copies of
the judgment, warrant, and warrant application, or
produces copies of those certified documents by reli-
able electronic means; and

(ii) the judge finds that the person is the same
person named in the warrant.

Rule 40. Arrest for failing to appear in another district or
for violating conditions of release set in another
district.

(@) In general.—A person must be taken without unneces-
sary delay before a magistrate judge in the district of arrest
if the person has been arrested under a warrant issued in
another district for:

(i) failing to appear as required by the terms of that
person’s release under 18 U. S. C. §§3141-3156 or by a
subpoena; or

(ii) violating conditions of release set in another
district.

Rule ,1. Search and seizure.

(@) Scope and definitions.

(2) Definitions.—The following definitions apply
under this rule:

(D) “Domestic terrorism” and “international terror-
ism” have the meanings set out in 18 U. S. C. §2331.

(E) “Tracking device” has the meaning set out in 18
U. S. C. §3117(b).
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(b) Authority to issue a warrant—At the request of
a federal law enforcement officer or an attorney for the
government:

(1) a magistrate judge with authority in the district—
or if none is reasonably available, a judge of a state court
of record in the district—has authority to issue a war-
rant to search for and seize a person or property located
within the district;

(2) a magistrate judge with authority in the district
has authority to issue a warrant for a person or property
outside the district if the person or property is located
within the district when the warrant is issued but might
move or be moved outside the district before the war-
rant is executed;

(3) a magistrate judge—in an investigation of domes-
tic terrorism or international terrorism—with authority
in any district in which activities related to the terror-
ism may have occurred has authority to issue a warrant
for a person or property within or outside that district;
and

(4) a magistrate judge with authority in the district
has authority to issue a warrant to install within the
district a tracking device; the warrant may authorize
use of the device to track the movement of a person or
property located within the district, outside the district,
or both.

(d) Obtaining a warrant.

(1) In general.—After receiving an affidavit or other
information, a magistrate judge—or if authorized by
Rule 41(b), a judge of a state court of record—must issue
the warrant if there is probable cause to search for and
seize a person or property or to install and use a track-
ing device.

(3) Requesting a warrant by telephownic or other
means.
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(A) In general.—A magistrate judge may issue a war-
rant based on information communicated by telephone
or other reliable electronic means.

(B) Recording testimony.—Upon learning that an ap-
plicant is requesting a warrant under Rule 41(d)(3)(A),
a magistrate judge must:

(i) place under oath the applicant and any person
on whose testimony the application is based; and

(i1) make a verbatim record of the conversation
with a suitable recording device, if available, or by
a court reporter, or in writing.

(e) Issuing the warrant.

(1) In general.—The magistrate judge or a judge of a
state court of record must issue the warrant to an officer
authorized to execute it.

(2) Contents of the warrant.

(A) Warrant to search for and seize a person or
property.—Except for a tracking-device warrant, the
warrant must identify the person or property to be
searched, identify any person or property to be seized,
and designate the magistrate judge to whom it must be
returned. The warrant must command the officer to:

(i) execute the warrant within a specified time no
longer than 10 days;

(ii) execute the warrant during the daytime, un-
less the judge for good cause expressly authorizes
execution at another time; and

(iii) return the warrant to the magistrate judge
designated in the warrant.

(B) Warrant for a tracking device.—A tracking-
device warrant must identify the person or property to
be tracked, designate the magistrate judge to whom it
must be returned, and specify a reasonable length of
time that the device may be used. The time must not
exceed 45 days from the date the warrant was issued.
The court may, for good cause, grant one or more exten-
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sions for a reasonable period not to exceed 45 days each.
The warrant must command the officer to:

(i) complete any installation authorized by the
warrant within a specified time no longer than 10
calendar days;

(ii) perform any installation authorized by the
warrant during the daytime, unless the judge for
good cause expressly authorizes installation at an-
other time; and

(iii) return the warrant to the judge designated
in the warrant.

(8) Warrant by telephonic or other means.—If a mag-
istrate judge decides to proceed under Rule 41(d)(3)(A),
the following additional procedures apply:

(A) Preparing a proposed duplicate original war-
rant.—The applicant must prepare a “proposed dupli-
cate original warrant” and must read or otherwise
transmit the contents of that document verbatim to the
magistrate judge.

(B) Preparing an original warrant.—If the applicant
reads the contents of the proposed duplicate original
warrant, the magistrate judge must enter those contents
into an original warrant. If the applicant transmits the
contents by reliable electronic means, that transmission
may serve as the original warrant.

(C) Modification.—The magistrate judge may modify
the original warrant. The judge must transmit any
modified warrant to the applicant by reliable electronic
means under Rule 41(e)(3)(D) or direct the applicant
to modify the proposed duplicate original warrant
accordingly.

(D) Signing the warrant.—Upon determining to issue
the warrant, the magistrate judge must immediately
sign the original warrant, enter on its face the exact
date and time it is issued, and transmit it by reliable
electronic means to the applicant or direct the appli-
cant to sign the judge’s name on the duplicate original
warrant.
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(f) Executing and returning the warrant.

(1) Warrant to search for and seize a person or
property.

(A) Noting the time.—The officer executing the war-
rant must enter on it the exact date and time it was
executed.

(B) Inventory.—An officer present during the execu-
tion of the warrant must prepare and verify an inven-
tory of any property seized. The officer must do so in
the presence of another officer and the person from
whom, or from whose premises, the property was taken.
If either one is not present, the officer must prepare and
verify the inventory in the presence of at least one other
credible person.

(C) Receipt.—The officer executing the warrant must
give a copy of the warrant and a receipt for the property
taken to the person from whom, or from whose premises,
the property was taken or leave a copy of the warrant
and receipt at the place where the officer took the
property.

(D) Return.—The officer executing the warrant must
promptly return it—together with a copy of the inven-
tory—to the magistrate judge designated on the war-
rant. The judge must, on request, give a copy of the
inventory to the person from whom, or from whose
premises, the property was taken and to the applicant
for the warrant.

(2) Warrant for a tracking device.

(A) Noting the time.—The officer executing a
tracking-device warrant must enter on it the exact date
and time the device was installed and the period during
which it was used.

(B) Return.—Within 10 calendar days after the use of
the tracking device has ended, the officer executing the
warrant must return it to the judge designated in the
warrant.

(C) Service—Within 10 calendar days after the use
of the tracking device has ended, the officer executing a
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tracking-device warrant must serve a copy of the war-
rant on the person who was tracked or whose property
was tracked. Service may be accomplished by deliver-
ing a copy to the person who, or whose property, was
tracked; or by leaving a copy at the person’s residence
or usual place of abode with an individual of suitable age
and discretion who resides at that location and by mail-
ing a copy to the person’s last known address. Upon
request of the government, the judge may delay notice
as provided in Rule 41(f)(3).

(3) Delayed notice—Upon the government’s request,
a magistrate judge—or if authorized by Rule 41(b), a
judge of a state court of record—may delay any notice
required by this rule if the delay is authorized by
statute.

Rule 58. Petty offenses and other misdemeanors.
(b) Pretrial procedure.

(2) Initial appearance.—At the defendant’s initial ap-
pearance on a petty offense or other misdemeanor
charge, the magistrate judge must inform the defendant
of the following:

(G) any right to a preliminary hearing under Rule 5.1,
and the general circumstances, if any, under which the
defendant may secure pretrial release.
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