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to be remanded, because I am of opinion that the statute 
relied on has no application to this case.

My opinion is that the decree of the Superior Court of 
Chancery should be reversed and the case remanded, with 
such directions as would secure to the complainants the rem-
edy to which they are entitled, to prevent the violation of 
rights, secured to them by the Constitution of the United 
States.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Court of Appeals of the Commonwealth of 
Virginia, and was argued by counsel. On consideration 
whereof, it is now here ordered, adjudged, and decreed, by 
this court, that the decree of the said Court of Appeals in 
this cause be, and the same is hereby affirmed with costs.

Henry  Paris h , Danie l  Par is h , Lero y  M. Wiley , Joh n  
R. Mars hall , Thomas  P. Norri s , an d  Tho ma s Par -
ish , MERCHANTS AND PARTNERS TRADING UNDER THE 
FIRM AND STYLE OF PARISH & Co., APPELLANTS, V. CA-
LEB Murp hree , Adm ini stra tor  of  George  Goff e , 
dece ase d ; Lou isa  C. Goffe , Thomas  Will ia ms , Jr ., 
Joh n H. Henders on , Truste e , &c ., Marth a  Luc y , 
Addi son  Boyki n an d wif e , Elizab eth  G. Goffe , 
Calvi n  Norr is , an d  Davi d  Strod er .

The Statute of Frauds in the State of Alabama declares void conveyances 
made for the purpose of hindering or defrauding creditors of their just 
debts.

,1^)0-] *Where  a person made a settlement upon his wife and children, owing 
-* at that time a large sum of money, for which he was soon afterwards 

sued, and became insolvent, these circumstances, with other similar ones, 
are sufficient to set aside the deed as being fraudulent within the statute.1

1 S. P. Hudgins v. Kemp, 20 How., 
45; Gillespies.McKnight,3 Bank.Reg., 
117; Moreland v. Atchison, 34 Tex., 
351; Booker v. Wor rill, 57 Ga., 235; 
Hunt v. Spencer, 20 Kan., 126; Mc-
Anally v. O’Neal, 56 Ala., 299; Fellows 
v. Smith, 40 Mich., 689; Burton v. 
Farinholt, 86 N. C., 260.

Where the evidence as to the intent 
to defraud is conflicting, the jury must 
determine the intent of the parties. 
Beiger v. Davis, 67 N. C., 185; Pratt
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v. Curtis, 2 Low., 87; Holden v. Burn-
ham, 63 N. Y., 74; French v. Holmes, 
67 Me., 186; Burdsall v. Waggoner, 
4 Col., 256; Thomas v. Mackey,3 Id., 
390.

In the case of a voluntary convey-
ance, a fraudulent intent will generally 
be presumed from the fact that the 
grantor was indebted at the time of 
execution. Gilmore v. North Amer. 
Land Co., Pet. C. C., 460. But if 
there was a valuable consideration, a
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secret trust, or an intent to hinder, 
etc., must be shown. In such a case, 
actual fraud alone will invalidate the 
conveyance. Crawford v. Kirksey, 55 
Ala., 282.

A voluntary conveyance is not 
deemed void as to subsequent, but only 
as to antecedent, creditors. Hinde 
v. Longworth, II Wheat., 199; Bur-
bank v. Hammond, 3 Sumn., 429; Gil-
more v. N. Amer. Land Co., Pet. C. C., 
460; Hopkirk v. Randolph, 2 Brock., 
132; Mattingly v. Nye, 8 Wall., 370; 
Harlan v. Maglaughlin, 90 Pa. St., 293; 
Mutual Life Ins. Co. v. Sandfelder, 9 
Mo. App., 285. Contra, Robinson v. 
Cathcart, 2 Cranch C. C., 590; Ridge-
way v. Underwood, 4 Wash. C. C., 129; 
Redfield v. Buck, 35 Conn., 328; Lock- 
hard v. Beckley, io W. Ya., 87 ; Rose v. 
Brown, 11 Id., 122; Matthai v. Heather, 
57' Md., 483.

A voluntary conveyance, made with 
an actual intent to defraud either pre-
cedent or subsequent creditors, is void 
as to those whom it was intended to 
defraud. Churchill v. Wells, 7 Coldw. 
(Tenn.), 364; Laughton v. Harden, 68 
Me., 208. Thus a voluntary convey-
ance made in contemplation of incur-
ring a future liability is void as to 
the future creditor. Mattingly v. 
Wulke, 2 Ill. App., 169.

In determining whether a convey-
ancers fraudulent or not, the fact of 
relationship between the parties may 
properly be considered by the jury. 
Burton v. Shoemaker, 7 Kan., 17.

A conveyance by a father to his 
son, whilst indebted, of all his estate 
and property, unaccompanied with 
change of possession, is evidence of 
intent to hinder, delay, and defraud 
creditors. Middleton v. Sinclair, 5 
Cranch C. C., 409.

A conveyance taken in the name of 
the wife, of property purchased and 
paid for by the husband, whilst in-
debted, is presumptively fraudulent. 
Alston v. Rowles, 13 Fla., 117. And 
where shortly after a voluntary con-
veyance to the wife, the husband 
fraudulently disposes of his remaining 
estate, fraud in the conveyance to the 
wife will be presumed. Burdick v. 
Gill, 2 McCrary, 486.

A transfer by a husband of all his 
property to his wife and daughter, on 
condition that the wife will discon-
tinue a pending suit for limited di-
vorce, and thereafter live apart from 
him, is fraudulent and void as to exist-
ing creditors. Morgan v. Potter, 17 
Hun (N. Y.), 403. As towhat consid-
eration is sufficient to uphold such a 
conveyance from a husband to his 
wife, as against creditors of the for-
mer, see Syracuse Chilled Plow Co. v. 
Wing, 20 Hun (N. Y.), 206.

A husband is authorized to make a 
suitable provision for his wife, and if 
made without any fraudulent intent or 
purpose, it will be sustained. Where, 
therefore, a husband, who is entirely 
solvent, openly purchases property 
and causes the same to be conveyed 
to his wife, retaining sufficient prop-
erty in his own hands for the purposes 
of his business and abundant means to 
pay all his existing debts, and the cir-
cumstances show that neither insol-
vency nor inability to meet his obli-
gations could reasonably have been 
within his contemplation, and that no 
new or more hazardous business was 
in contemplation, the transaction can-
not be held fraudulent and void as 
against subsequent creditors. Carr v. 
Breese, 81 N. Y., 584.

An antenuptial settlement of real 
estate, though made with intent to de-
fraud the creditors of the intended- 
husband, will not be set aside without 
the clearest proof that the intended 
wife participated in the fraud. Pre-- 
wit v. Wilson, 13 Otto, 22.

In Moyer v. Adams, 9 Biss., 390, a 
conveyance by the husband to the 
wife was set aside, notwithstanding 
the property was originally paid for 
in part, and subsequently improved 
with the wife’s money; the husband 
having for some years traded on the 
faith of his ownership of the property, 
and then conveyed to the wife, in 
order to avoid his creditors.

In Slater v. Sherman, 5 Bush. (Ky.),. 
206, it was held that a conveyance by 
defendant to his wife, three days after 
committing an assault upon the plain-
tiff, was fraudulent and void as against 
plaintiff’s claim for damages for the
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It was a bill filed by the appellants, as creditors, to set 
aside a deed of settlement made by George Goffe upon his 
wife and daughters, under circumstances which are detailed 
in the opinion of the court.

The District Court sustained the deed upon the following 
ground.

“ The true practical rule which I think is fully authorized 
by the case of Hinds’s Lessee v. Longworth, is laid down by 
the Supreme Court of New York, in the case of Jackson v. 
Town. That rule is, that ‘ neither a creditor nor a purchaser 
can impeach a conveyance bond fide made, founded on natural 
love and affection, free from the imputation of fraud, and 
when the grantor had, independent of the property granted, 
an ample fund to satisfy his creditors.’

“Testing the case under consideration by this rule, we 
must look to the evidence to ascertain the amount and value 
of the property owned by George Goffe, as well as by the firm 
of G. & J. M. Goffe, at the period of the sale to Williams, and 
the conveyance of his notes for the benefit of Mrs. Goffe and 
her daughters, independent of the Blount Springs tract; 
and also to determine whether these deeds are made bond 
fide, and free from the imputation of fraud.”

The District Court considered that the facts of the case 
brought it within the operation of this rule, and therefore up-
held the deed.

The complainants appealed to this court.

It was argued by Mr. Volney E. Howard, for the appellants, 
for whom also a printed brief was filed by Mr. J. A. Campbell, 
and submitted by Mr. Wilcox, for the defendants, on a printed 
orief.

The following sketch will present the views of the respec-
tive counsel upon the questions of fact and of law.

The counsel for the appellants stated that the defendants 
rely upon the following facts : 1st. That Goffe was fully able 
to pay his debts with the property that remained to him, and 
that his insolvency, which was declared and notorious in the 
early part of 1839, arose from the improvident dealings of 
1837 and 1838, as a country merchant. 2d. That Goffe had 
been advanced by the father of his wife, and this settlement

assault, it appearing that the intent of 
the transaction was to hinder and de-
feat the successful prosecution of 
plaintiff’s right of action for the 
wrongs and injuries inflicted upon him. 
S. P. Bongard v. Block, 81 Ill., 186.
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The payment of all his debts exist-
ing at the time of the conveyance, by 
the grantor, repels the idea of an in-
tent to defraud creditors. Claflin n . 
Mess, 3 Stew. (N. J.), 211.
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was a return for his *kindness.  3d. That Mrs. Goffe r*Q  । 
relinquished dower in the lands, and that her relin- L y 
quishment was the consideration of the settlement.

Much evidence was taken on the first issue, none on the 
second, and Williams was examined as to the third, and 
proved that after the arrangements for a sale had been con-
cluded by Goffe to him of the Blount Springs, Goffe proposed 
the settlement of four notes on his children, amounting to 
$40,000. That he (Williams) insisted upon the settlement 
embracing the wife of Goffe, and threatened to interrupt the 
contract if his wishes were not fulfilled. That Goffe settled 
the last note due (due in 1848) for $14,000 upon his wife, 
making the whole settlement $54,000. Record, 158, 159, 
160.

Much evidence was taken upon the first part of the case. 
The result of it was that Goffe in 1836 and 1837 carried on 
the business of selling merchandise. That he failed to meet 
his payments in the fall of 1837, in New York, and in the 
early part of 1838, a very large amount of his paper lay over, 
including the large debt of the plaintiffs. That suits were 
instantly commenced against him by a large number of cred-
itors ; and early in 1839, he was sold out. That in that year 
he “run off” with about $10,000 worth of property, to Texas, 
and died in a year or two after.

The fact is shown that Goffe was largely indebted, and had 
sent to the north for a larger credit at the date of his contract 
with Williams, and had obtained it. That he did not dis-
close this transaction.

In the record, a statement of twenty-seven judgments will 
be found. Of these, four were rendered on notes dated in 
February, 1837, and four in the months of September and 
October, 1837, independent of the judgments recovered by 
the plaintiff.

The record also shows that Goffe sought and obtained 
credit in New York without any disclosure of the disposition 
of the notes of Williams, and the deed of trust on the Springs, 
to his wife and children.

The principal seat of the business of Goffe was at Tusca-
loosa, then the capital of Alabama, and the Blount Springs 
are situate in a secluded spot in a poor and mountainous coun-
try, having but little intercourse with commercial cities.

The judge of the District Court assumed that the fact that 
Goffe was able to pay his debts in September, 1837, was 
proven, and upheld the settlement.

The record shows that he (Goffe) sought and obtained 
credit for these plaintiffs at that time.
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The evidence simply indicates insolvency at the date of the 
sale apart from the property of the Blount Springs.
* „ *Covington,  his clerk, exaggerates the value of his

J property. The Tuscaloosa store was sold for $1,000, 
and is put down at $10,000.

The wild lands in Blount and Walker counties were unsal-
able at the government price.

In Alabama, the statute of 13 and 27 Elizabeth, have been 
substantially reenacted. Clay, Dig., tit. Frauds. The con-
struction of that statute by the Supreme Court is, that all 
voluntary conveyances as to existing creditors are in law 
fraudulent, and that the creditor is not required to prove cir-
cumstances of fraud. 2 Stew. (Ala.), 336 ; 9 Ala., 937, 945: 
16 Ala., 233; 3 Port. (Ala.), 196; 6 Ala., 506 ; 10 Ala., 432 
14 Ala., 350.

The Supreme Court of the United States, in Sexton v. 
Wheaton, 8 Wheat., 229, notice this construction of the act. 
In construing this statute, the courts have considered every 
conveyance not made on consideration deemed valuable in 
law, as void against previous creditors. 1 Ired. (N. C.) Eq., 
180; 4 Wash. C. C., 129, 137; 4 Sm. & M. (Miss.), 303; 1 
Brock., 501, 511; 3 Johns. (N. Y.) Ch., 481; 12 Pet., 179, 
198; 1 Rob. (Va.), 125; 8 Mete. (Mass.), 411; 7 How., 220.

The utmost relaxation of this rule is, that when the gift is 
reasonable in amount, where an ample estate is left to the 
debtor for the payment of existing creditors without hazard 
to their rights, or any material diminution of their prospects 
of payment, his settlement will not be held invalid.

Under this relaxed rule, the case of the , defendants cannot 
be maintained.

The debts due by the donor were large, covering quite the 
whole of the property that remained to him, upon a favorable 
calculation. The settlement was enormous, and greatly im-
paired the prospects of payment of the creditors.

Insolvency for such an amount is proven, that the indebt-
edness of Goffe, in 1837, cannot have been fully ascertained 
in this case. 1 Amer. Lead. Cas., by Hare & Wallace, 60.

The evidence of Williams to show a different consideration 
for the settlement than the one apparent on the deed of trust, 
has not succeeded. Goffe had already concluded to settle 
$40,000, when Williams first conversed with Goffe, on the 
children. At the suggestion of Williams, he adds the last 
note due ten years after, to the settlement, in favor of the 
wife. The fraudulent motive was already in operation when 
Williams spoke, and we nowhere understood that the wife 
demanded the settlement, or that it was a consideration for 
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the transfer itself. It seems rather to have been done to 
pacify Williams.

The deed of trust expresses no consideration of the kind 
now set up. It is a purely voluntary settlement on the face 
of the *deed.  It is not competent to the defendants pgg 
to change its character. 4 Phil. Ev. (Hill & Cowen’s *-  
notes), n. 287, p. 583; 16 Ohio, 438; 7 Johns. (N. Y.), 341; 
11 Wheat., 213.

Mr. Wilcox, for the appellees, made the following points:— 
But two questions are presented by the record; one of 

fact, and one of law.
1. Was George Goffe indebted to insolvency, apart from 

the Blount Spring property, at the time he made the settle-
ment on his wife and daughters ? The deposition of Elam 
Covington, who was well acquainted with Goffe’s affairs, set-
tles this question. He states that Goffe owned at the time 
of the settlement, independent of the Blount Spring prop-
erty, real estate to the amount of $12,000—negroes worth 
$13,000. There were debts due him from other persons to 
the amount of $10,000; making in all $35,000 of his individ-
ual means. The assets of the firm of G. & J. M. Goffe, at 
the same time, consisted of $10,000 worth of merchandise, 
and $10,000 in debts due them. In addition to this, Goffe 
still held the two first notes given by Williams, amounting to 
$10,000; making an aggregate of $65,000 worth of property 
(partnership and individual) liable to the individual and 
firm debts. The debts of Goffe (both individual and part-
nership) according to the testimony of the complainants’ own 
witnesses, only amounted to about $25,000. The first ques-
tion, then, is fully answered; for there is no- conflict of testi-
mony. The allegation of the bill, that the settlement was 
made to hinder and delay creditors, is fully denied by the 
answers, and a good reason shown for its being made, to wit, 
that Goffe, when a poor young man, had married his wife, 
and obtained by her a considerable amount of property, a 
portion of which he wished, while in prosperous circum-
stances, to settle on his children. Mrs. Goffe also had relin-
quished her right of dower to the Blount Spring tract of 
land; and, in consideration of this, the settlement was made 
on her. Goffe at first refused to make it, and only con-
sented, finally, at the urgent solicitation of his friends. This 
conclusively shows that he was actuated by no fraudulent 
design. See deposition of Colonel Williams. It is. also 
shown that Goffe paid his debts until the fall of 1839, two 
years after the settlement was made.
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2. Will an indebtedness not amounting to insolvency, ex-
isting at the time of a voluntary settlement, invalidate it? 
or, is such indebtedness per se evidence of fraud?

Whatever may have been the conflict of authorities (Eng-
lish and American) on this point, it can no longer be consid-
ered open, since the decision by this court, in the case of 
Hinds's Lessee v. Longworth, 11 Wheat., 199. The doctrine 
*07-1 of per se *fraud is here expressly repudiated, and each

-I case made to depend on the circumstances attendant 
on it. Indeed, common sense will dictate that a man who 
makes a settlement of this sort under ordinary circumstances, 
and at the same time retains a sufficiency of property to pay 
all the debts that may be existing against him, cannot intend 
a fraud. A fraud, or a desire to avoid the payment of his 
debts, would lead him to cover up, or secrete all. See also 
Van Wyck v. Seward, 6 Paige (N. Y.), 62; 1 Edw. (N. Y.), 
497; 2 Bland (Md.), 26; 3 Dessaus. (S. C.), 1.

The decree of the court below dismissing the bill of com-
plaint was therefore correct, and an affirmance is respectfully 
asked.

Mr. Justice McLEAN delivered the opinion of the court.
This is an appeal in chancery, from the District Court of 

Northern Alabama.
The bill was filed to set aside a deed of settlement, made 

by George Goffe, dated the 12th September, 1837, on his wife 
and four daughters, on the ground, that it was made in fraud 
of creditors.

At the date above stated, Goffe and wrife, by deed of general 
warranty, conveyed to Thomas Williams, Jr., six hundred 
and forty acres of land, including the “ Blount Spring Tract,” 
in Blount County, State of Alabama, for the consideration of 
sixty-four thousand dollars.

To secure the payment of the consideration, on the same 
day, Williams executed a deed of trust on the same property 
to Joseph M. Goffe and George Goffe, for which notes bear-
ing interest were given, five thousand dollars payable 1st 
March, 1838, five thousand payable on the 1st of October 
following, ten thousand the 1st of October, 1840, ten thousand 
the 1st of October, 1842, ten thousand the 1st of October, 
1844, ten thousand the 1st of October, 1846, and fourteen 
thousand the 1st of October, 1848. Williams was to remain 
in possession of the land, and was authorized to sell parts of 
it to meet the above payments.

On the same day, George Goffe executed a deed of settle-
ment signed also by Joseph M. Goffe, by which he appro- 
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printed to his four daughters, the four ten thousand dollars 
notes above stated, and the fourteen thousand dollars note to 
his wife in consideration of “ the natural love and affection he 
had for them.”

The complainants represent that George and J. M. Goffe 
did business together as merchants, and that on the 2d of 
February, 1837, they executed to them their promissory note 
for $5,169, payable in thirteen months; and on the same day 
another note, payable in twelve months, for five thousand 
one hundred and *sixty-eight  dollars and twenty-five r*no  
cents; also another note on the 22d September, 1837, *- 8 
for $953.25, payable nine months after date. On all which 
notes judgments were obtained in the District Court, amount-
ing to the sum of $14,667.42, at November term, 1841. Exe-
cutions having been issued on the judgments, were returned 
no property, and the defendants are alleged to be insolvent. 
And the complainants pray that George Goffe may be decreed 
to pay the amount due them, and on failure to do so, that 
Williams may be decreed to pay the same, and in default 
thereof, that the lands and real estate or debts assigned to 
Mrs. Goffe and her children, may be converted into money by 
sale or otherwise so as to pay the sum due the complainants,

The defendants deny the allegations of the bill, and aver 
that at the time of the settlement the Goffes were able to. pay 
their debts; that their assets exceeded their liabilities, and 
that the complainants have failed to collect their claims 
through their own negligence.

The statute of frauds of Alabama declares that “every 
gift, grant, or conveyance of lands, &c., or of goods or 
chattels, &c., by writing or otherwise, had, made, or con-
trived, of malice, fraud, covin, collusion, or guile, to the end 
or purpose to delay, hinder, or defraud creditors of their just 
and lawful actions, suits, debts, &c., shall be from henceforth 
deemed and taken only as against the person or persons, his, 
her, or their heirs, &c., whose debts, suits, &c., by such 
means, shall or might be, in anywise disturbed, hindered, 
delayed, or defrauded, to be clearly and utterly void,” &c.

This statute appears to have been copied from the English 
statute of the 13th Elizabeth, and most of the statutes of the 
States, on the same subject, embrace substantially the same 
provisions. The various constructions which have been given 
to the statutes of frauds by the courts of England and of this 
country, would seem to have been influenced, to some extent, 
from an attempt to give a literal application of the words of 
the statute instead of its intent. No provision can be drawn 
so as to define minutely the circumstances under which fraud
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may be committed. If an individual being in debt, shall 
make a voluntary conveyance of his entire property, it would 
be a clear case of fraud ; but this rule would not apply if such 
a conveyance be made by a person free from all embarrass-
ments and without reference to future responsibilities. But 
between these extremes numberless cases arise, under facts 
and circumstances which must be minutely examined, to 
ascertain their true character. To hold that a settlement of 
a small amount, by an individual in independent circum-
stances, and which if known to the public, would not affect 

his credit, is fraudulent, would be a *perversion  of the 
J statute. It did not intend thus to disturb the ordinary 

and safe transactions in society, made in good faith, and 
which, at the time, subjected creditors to no hazard. The 
statute designed to prohibit frauds, by protecting the rights 
of creditors. If the facts and circumstances show clearly a 
fraudulent intent, the conveyance is void against all creditors, 
past or future. Where a voluntary conveyance is made by 
an individual free from debt, with a purpose of committing a 
fraud on future creditors, it is void under the statute. And 
if a settlement be made, without any fraudulent intent, yet 
if the amount thus conveyed impaired the means of the 
grantor so as to hinder or delay his creditors, it is as to them 
void.

In the case before us, two of the debts, exceeding ten 
thousand dollars, were contracted in February, 1837, seven 
months before the settlement deed was executed. The other 
debt of nine hundred fifty three dollars and twenty five cents, 
was contracted the 22d of September, ten days after the set-
tlement. The property conveyed amounted to sixty-four 
thousand dollars, fifty-four thousand of which were covered 
by the settlement.

This conveyance is attempted to be sustained on the ground 
that Mrs. Goffe relinquished her dower to the tract conveyed, 
and that George Goffe, including the partnership concerns, 
held an aggregate property, after the settlement, amounting 
to the sum of sixty-five thousand dollars; and that the debts 
against Goffe individually and also against the partnership, 
did not exceed twenty-five thousand dollars. It appears that 
in the Fall of 1837, and in the early part of 1838, a large 
amount of his paper being due, at New York, including the 
plaintiffs’ was not paid. Suits were commenced against him, 
and early in 1839, his property, within the reach of process, 
was all sold. Goffe, it is proved, sent to Texas in 1839, by 
his brother, ten negroes and other property, worth about ten 
thousand dollars. In 1840, George Goffe went to Texas, 
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where he afterwards died. Twenty-seven judgments were 
rendered against him, four of which were on notes dated the 
27th of February, 1837, and four on notes given in September 
and October following, independent of the plaintiffs’ judg-
ments.

These facts are incompatible with the assumption, that 
Goffe’s assets were more than double his liabilities. His 
aggregate of property must have been made of exaggerated 
values, and too low an estimate was made of his eastern 
debts. After the settlement and, as it would seem, before it 
was known to his eastern creditors, his purchases of merchan-
dise were large, and his business at home was greatly ex-
tended. Several stores were established by him in partnership 
with his brother. After having abstracted from his means 
fifty-four thousand dollars, this *enlargement  of his pjQQ 
business shows a disposition to carry on a hazardous L 
enterprise, at the risk of his creditors. In less than three 
years after the settlement, judgments were obtained against 
the partnership for between twenty-five and thirty thousand 
dollars ; no inconsiderable part of which had been contracted 
and was due at the time of the settlement. These facts prove, 
that after the voluntary conveyance Goffe was unable to meet 
his engagements. Nothing can be more deceptive, than to 
show a state of solvency by an exhibit on paper of unsalable 
property, when the debts are payable in cash. Such property 
when sold will not, generally, bring one fifth of its estimated 
value. And such seems to have been the result in the case 
before us.

But to avoid the settlement, insolvency need not be shown 
nor presumed. It is enough to know that when the settle-
ment was made, Goffe was engaged in merchandising princi-
pally on credit; his means consisted chiefly of a broken 
assortment of goods, debts due for merchandise scattered 
over the country in small amounts, wild lands of little value, 
a few negroes, and a very limited amount of improved real 
estate, the value of which was greatly over-estimated. On 
such a basis, no prudent man with an honest purpose and a 
due regard to the rights of his creditors, could have made 
the settlement.

A conveyance under such circumstances, we think, would 
be void against creditors, at common law; and we are not 
aware that any sound construction of the statute has been 
given which would not avoid it. Sexton v. Wheaton et ux., 8 
Wheat., 229; Hindes's Lessee n . Longworth, 11 Wheat., 199; 
Hutchinson et al. v. Kelley, Rob. (La.), Rep., 123; Miller v. 
Thompson, 3 Port. (Ala.), 196.
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The decree of the District Court is reversed, and the cause 
is remanded to that court, with instructions to enter a decree 
for the complainants as prayed for in the bill.

ORDER.

This cause came on to be heard on the transcript of the 
record from the District Court of the United States for the 
Northern District of Alabama, and was argued by counsel. 
On consideration whereof, it is now here ordered and ad-
judged and decreed by this court, that the decree of the said 
District Court, in this cause be, and the same is hereby 
reversed with costs, and that this cause be, and the same is 
hereby remanded to the said District Court, with instructions 
to enter a decree for the complainants, as prayed for in the 
bill.

*Eucli d William son , Tho mas  F. Ecker t , and  
1U1J John  Willi ams on , Plain tiff s in Err or , v . 
Alexa nde r  B. Barrett , Robert  Clark , Nathani el  
D. Terry , Henry  Lyne , James  T. Don ald son , 
William  Brown , and  John  B. Spro wle .

The usage upon the River Ohio is, that when the steamboats are approaching 
each other in opposite directions, and a collision is apprehended, the de-
scending boat must stop her engine, ring her bell, and float; leaving the 
option to the ascending boat how to pass.

The descending boat was not bound to back her engines, and it was correct in 
the Circuit Court to refuse leaving to the jury the question whether or not, 
in fact, such backing of the engines would have prevented the collision, 
where the ascending boat was manifesting an intention to cross the river.1

The proper measure of damages is a sum sufficient to raise the sunken boat, 
repair her and compensate the owners for the loss of her use during the 
time when she was being refitted.1 2

This  case was brought up by writ of error, from the Cir-
cuit Court of the United States, for the District of Ohio.3

1 Compare The Cayuga, 1 Ben., 171.
2 Cite d . Missouri River Packet Co. 

v. Hannibal ¿¡'c. R. R. Co., 1 McCrary, 
291. See also The Catherine v. Dick-
inson, 17 How., 175; The Baltimore, 
8 Wall., 386; The Free State, 1 Otto, 
206; The Scotland, 15 Id., 36; The 
Potomac, Id., 632. See note to Smith 
v. Condry, 1 How., 28. Where the
vessel sunk is abandoned, the measure 
of damages is the difference between 
her value, in her then and former con-
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dition. The Catherine v. Dickinson, 17 
How., 170; but if actually raised and 
repaired, the cost incurred is the true 
measure of indemnity. Ibid.; The 
Granite State, 3 Wall., 310; The Blos-
som, Olc., 188. For cases deciding the 
extent and limits of the right to dam-
ages for demurrage, in collision cases, 
see also The Walter P. Pharo, 1 Low., 
437; The Russia, 4 Ben., 572; Sivift 
v. Brownell, 1 Holmes, 467.

8 Reported below, 4 McLean, 589.
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