
53 SUPREME COURT.

Barrow v. Hill.

justice of the claims and the meritorious character of the claimants would 
appear to have exercised some influence on their judgments in the first in-
stance, and to have led them to give a construction to the law which its lan-
guage would hardly justify upon the most liberal rules of interpretation.

The result of the opinions expressed by the judges of the Supreme Court 
of that day in the note to Hayburn’s case, and in the case of the United States 
v. Todd, is this :

1. That the power proposed to be conferred on the Circuit Courts of the 
United States by the act of 1792 was not judicial power within the meaning 
of the Constitution, and was, therefore, unconstitutional, and could not law-
fully be exercised by the courts.

2. That as the act of Congress intended to confer the power on the courts 
as a judicial function, it could not be construed as an authority to the judges 
composing the court to exercise the power out of court in the character of 
commissioners.

3. That money paid under a certificate from persons not authorized by law 
to give it, might be recovered back by the United States.

The case of Todd was docketed by consent in the Supreme Court; and the 
court appears to have been of opinion that the act of Congress of 1793, 
directing the Secretary of War and Attorney-General to take their opinion 
upon the question, gave them original jurisdiction. In the early days of the 
Government, the right of Congress to give original jurisdiction to the Supreme 
Court, in cases not enumerated in the Constitution, was maintained by many 
jurists, and seems to have been entertained by the learned judges who decided 
Todd’s case. But discussion and more mature examination has settled the 
question otherwise; and it has long been the established doctrine, and we be-
lieve now assented to by all who have examined the subject, that the original 
jurisdiction of this court is confined to the cases specified in the Constitution, 
and that Congress cannot enlarge it. In all other cases its power must be 
appellate.

*Rob ert  R. Barr ow , Plaintif f  in  erro r , v .
J Nath ani el  B. Hill .

Where the only exceptions taken in the court below were to the refusals of 
the court to continue the case to the next term; and it appears that the 
continuance asked for below and the suing out the writ of error were only 
for the purpose of delaying the payment of a just debt, and no counsel ap-
peared in this court on that side, the 17th rule will be applied and the 
judgment of the court below be affirmed with ten per cent, interest.1

Thi s  case was brought up, by writ of error, from the Cir-
cuit Court of the United States for the Eastern District of 
Louisiana.

Hill was a citizen of South Carolina, and sold two slaves to 
Barrow, a citizen of Louisiana. Barrow gave his note for 
$2,000, dated 12th of February, 1848, payable twelve months 
after date. When due, it was protested. Hill then filed his 
petition in the Circuit Court of the United States. Barrow’s 

1 See note to Sims v. Hundley, 6 How., 1.
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answer admitted the execution of the note, but alleged that 
the negroes were unsound. In April, 1850, the cause came 
on for trial. The counsel for the defendant moved the court 
for a continuance “on the ground that William C. Fisher, a 
material witness for the defendant, is absent or does not 
appear on the trial of this cause; that the said Fisher is in 
the city at this time; that defendant desired the clerk of this 
court to summon said Fisher, but that the marshal has not 
been able to find him and serve him with a subpoena. Never-
theless, it appeared that on the next day, Fisher was present 
in court and examined. The conclusion of the first bill of 
exceptions was as follows, viz.:

The defendant further declares that he has not induced or 
consented to said Fisher’s absence; to all of which the 
defendant offered to swear, but the court overruled the 
motions on the ground that it appeared, by the declaration of 
the counsel for defendant, that the witness Fisher was the 
day before seen by him in the city of New Orleans, and 
therefore the court declared that the testimony of the said 
witness would be received before the conclusion of the trial. 
Accordingly, the next morning, the witness appeared in 
court, and was regularly examined by the counsel of both 
defendant and plaintiff, and his testimony was commented 
on by counsel before the cause was finally submitted; where-
upon the counsel for the defendant excepts to the ruling of 
the court, and tenders this his bill of exceptions, praying that 
the same may be signed-and made a part of this record.

Theo . H. Mc Caleb , 
United States Judge.

*The second bill of exceptions was as follows: r*55
Be it remembered, that at the trial of this cause before •- 

the court, at the term aforesaid, the counsel for the defendant 
moved the court for a continuance, on the grounds that a 
commission was issued by this court on the 11th March, 1850, 
to take the testimony of William S. Green, a resident of the 
State of Kentucky, but supposed to be at that time on a 
plantation owned by said Green in the parish of Terrebonne, 
Louisiana. That the testimony of said Green is important, 
material, and necessary to the defence. That due diligence 
has been used to have this testimony of said Green taken, 
but that the said commission has not yet been returned to 
this court; to all of which the defendant offered to swear, 
but the court overruled the motion, on the ground that the 
commission had issued some time after issue joined, and sub-
ject to the right of the adverse party to have the case tried,
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when regularly docketed; and also upon the ground that a 
sufficient time had been allowed for the return of said com-
mission. Whereupon the counsel for defendant excepts to 
the ruling of the court and tenders this his bill of exceptions, 
praying that the same may be signed and made a part of the 
record. Theo . H. Mc Caleb ,

United States Judge.

After hearing Fisher and another witness for the defendant, 
and a witness for the plaintiff, the court gave judgment for 
the plaintiff; whereupon the cause was brought up to this 
court upon the two exceptions above mentioned.

It was argued by Jfr. Venable, for the defendant in error, 
no counsel appearing for the plaintiff in error.

Mr. Venable said,—the only error assigned is, that the 
judge below overruled a motion for a continuance for reasons 
set forth in the bill of exceptions; an application for a con-
tinuance being addressed to the discretion of the court, it is 
submitted that, in this case, that discretion was soundly exer-
cised; and the defendant prays that the judgment be 
affirmed. And, as it appears that this writ of error was sued 
out for delay, he further asks that damages may be awarded 
him, according to the seventeenth rule of this court.

Mr. Chief Justice TANEY delivered the opinion of the 
court.

This case is brought up by a writ of error, directed to the 
Circuit Court of the United States for the Eastern District of 
Louisiana.

*No counsel has appeared in this court for the plain- 
00 J tiff in error. The case has been called in its regular 

order for argument, and thereupon the counsel for the 
defendant has, under the 19th rule of the court, opened 
the record and argued the case, and prays an affirmance of 
the judgment, with ten per cent, damages, on the ground 
that the writ of error was issued merely for delay.

Upon looking into the record, it appears that two excep-
tions were taken in the court below by the plaintiff in error; 
and both of them were taken to the refusal of the court to 
continue the case to the next term.

It has been repeatedly decided in this court, that a motion 
for the continuance of the cause addresses itself to the sound 
judicial discretion of the court, and its decision, for or against 
the motion, cannot be assigned as error in this court. The 
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rule is so familiar in practice, that it is unnecessary to refer 
to cases to prove it. The decision of the Circuit Court, 
therefore, upon the motions above mentioned, is no ground 
for reversing the judgment, and does not afford any reason-
able foundation for suing out this writ of error.

And, upon examining the statement in the exceptions, and 
the reasons assigned by the court for its refusal, the inference 
would seem to be irresistible, that the continuance was not 
asked for by the plaintiff in error, under the expectation that 
it would enable him to obtain testimony material to his 
defence, but to delay the payment of a just debt, and that 
the writ of error was sued out for the same purpose. The 
case, therefore, falls within the 17th rule of the court, and 
the judgment is accordingly affirmed, with ten per cent, 
interest on the amount, from the rendition of the judgment 
in the Circuit Court until paid.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
Eastern District of Louisiana, and was argued by counsel for 
the defendant in error. On consideration whereof, it is now 
here ordered and adjudged by this court, that the judgment 
of the said Circuit Court, in this cause be, and the same is 
hereby, affirmed, with costs and with interest at the rate of 
ten per centum per annum on the amount, from the rendi-
tion of the judgment in the Circuit Court until paid.

*John  D. Bra dfo rd  and  Benjami n  M. Brad - 
for d , Appellan ts , v . The  Pres id ent , Dir ect - L 0 
ors , and  Comp any  of  the  Unio n  Bank  of  Tenness ee .
Where there was a contract for the sale of land for the purchase of which 

indorsed notes were given, but before the time arrived for the making of a 
deed, the purchaser failed, and the liability to pay the note became fixed 
upon the indorser; and a new contract was made between the vendor and 
the indorser, that, in order to protect the indorser, he should be substituted 
in place of the original purchaser, fresh notes being given and the time of 
payment extended, evidence was admissible to show that the latter contract 
was a substitute for the former.1

1 Parol evidence is admissible to 
establish a new and subsequent agree-
ment, into which a former written con-
tract entered as inducement. Hubbell

v. Ream, 31 Iowa, 289. See to the 
contrary, Kerr v. Kuykendall, 44 Miss., 
137. So is it admissible to show a 
cotemporaneous but distinct contract
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