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By the Tariff of 1846, the duty of one hundred per cent., ad valorem, upon 
brandy, ought to be charged only upon the quantity actually imported, and 
not on the contents stated in the invoices.1

Duties illegally exacted are those which are paid under protest, and where 
there is an appeal to the judicial tribunals.

The Revenue Act of 1799, (1 Stat, at L., 672,) directed that an allowance of 
two per cent, for leakage, should be made on the quantity of liquors which 
were subject to duty by the gallon. Where brandy was subjected to a 
duty ad valorem, it was no longer within the provisions of this act, and the 
allowance of two per cent, ceased.2

Thi s  case was brought up, by writ of error, from the Cir-
cuit Court of the United States for the Southern District of 
New York.

It was a suit brought by John Caswell and Solomon T. 
Caswell, merchants of New York, against Lawrence the col-
lector, to recover an excess of duties upon brandy, paid under 
protest. The whole case is set forth in the bill of exceptions, 
which was as follows :—

Bill of Exceptions. The counsel for the plaintiffs, after 
proving that the plaintiffs were partners, engaged in trade 
and commerce in the city of New York, further to maintain 
the issue on their part, gave in evidence divers warehouse 
entries, and withdrawal entries, and calculations of duties 
thereon, invoices, and gaugers’ returns of certain importations 
of brandy, made by the plaintiffs into the port of New York, 
by the several vessels in the table, or statement, hereinafter 
set forth, particularly mentioned ; which said several vessels 
arrived in the said port of New York at the respective dates, 
also in said table, or statement, mentioned; in and by which 
said documents it appeared that said several importations of 
brandy were, on the arrival thereof, respectively deposited in 
the public stores in said port of New York, in pursuance of 
the act of Congress establishing a warehousing system, ap-
proved August 6th, 1846 ; that upon the gauging of said 
several importations of brandy by the United States gaugers, 
made at the time of the arrival thereof respectively, the ac-
tual contents of each of said importations were found to be 
less than the contents stated in the invoices thereof respec-

1 Dist inguished . Nichols v. United 
States, 7 Wall., 127. Followe d . Bal-
four v. Sullivan, 8 Sawy., 650. S. P. 
Sturges v. United States, 4 Am. L. Reg., 
335; Schuchart v. Lawrence, 2 Blatchf.,

397; Austin v. Peaslee, 20 Law Rep., 
443.

2 Cite d . Belcher v. Linn, 24 How., 
526.
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tively ; the difference in each case between such invoice con-
tents, and the actual contents as ascertained by the said 
gaugers, being specified in the said table or statement ; that 
the said goods so imported were afterwards, from time to 
time, withdrawn from such public stores, and duties paid 
thereon by the plaintiffs to the defendant, as collector of the 
*Â«cn Port °f New *York,  who demanded, as such duties,

-* under schedule A of the Tariff Act of July 30, 1846, 
one hundred per centum ad valorem upon the cost of the con-
tents of said importations as such contents were stated in the 
invoices thereof respectively, amounting in the whole, as 
also appears in said table, to the sum of $41,658 ; which said 
duties, so exacted, were paid by the plaintiffs to the said de-
fendants as such collector, under protest in writifig, (indorsed 
on the withdrawal entries,) against the payment thereof, the 
said plaintiffs claiming that the duties should be computed 
not upon the said invoice contents of said importations, but 
upon the actual contents thereof, as shown by the aforesaid 
gaugers’ returns, after deducting from the actual contents 
shown by such returns the allowance of two per centum 
thereon, directed by the 59th section of the Revenue Collec-
tion Act of March 2, 1799.

The following is the form of the protests referred to, and 
they were all alike :—

“We claim deduction for all deficiency from the quantity 
shipped, also two per cent, allowance for leakage as hereto-
fore customary, and protest against the collector exacting 
the whole amount of the invoice.

John  Caswell ’ & Co.”

The counsel for the said plaintiffs also proved that the 
duties so as aforesaid paid to and received by the said de-
fendant, as such collector, were by him duly paid, at the 
time of the receipt thereof, into the Treasury of the United 
States.

The table, or statement, above referred to, contained also 
a specification of the excess of duty alleged by the plaintiffs 
to have been exacted by the defendant as such collector, upon 
each of the said several importations, amounting, in the ag-
gregate, to the sum of SI,609 ; the said table, or statement, 
being in the words and figures following.

(The table is omitted, as not being necessary to be in-
serted.)

The plaintiffs’ counsel then proved, that under the act of 
March, 1799, and from the passage of said act until the 
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Tariff Act of July 30, 1846, took effect, it was the uniform 
practice in the New York custom-house, upon the entry of 
such importations of liquors subject to duties, to proceed as 
follows:—

1st. The United States gaugers, after ascertaining the capa-
city of each cask, deducted the “outs,” or numbers of gallons 
deficient, and, from the actual contents thus ascertained, made 
a further deduction of two per cent, on such actual contents 
for the allowance of leakage, directed by the 59th section of 
said act of March 2,1799, and made a return to the collector, 
exhibiting the result.

2d. The duties were then calculated and exacted upon the 
*net dutiable quantity so exhibited by the gaugers’ re- 
turn, and upon that quantity only, and without regard ■- 
to any statement of quantity in the invoice.

To this evidence the counsel for the defendant objected, 
in due season, as inadmissible; but his honor, the presiding 
judge, then and there overruled the said objection, and de-
cided that such evidence was admissible: to which ruling 
and decision of the said judge, the counsel for the said de-
fendant then and there excepted.

The plaintiffs’ counsel claimed to recover against the de-
fendant the sum of $1,609, above stated, and interest thereon 
to the day of trial, amounting in the whole to $2,039.35.

The counsel for the plaintiffs there rested.
The counsel for the defendant then insisted that the only 

allowances which could be considered in this case for defi- 
ciences in said brandy, had been provided for by acts of Con-
gress, and had already been made at the custom-house, and 
that by law the plaintiffs were not entitled to recover; and 
he prayed the court so to charge the jury.

But the court charged the jury that the United States 
were only entitled to collect duties upon the importations in 
question upon the quantity remaining, after deducting from 
the actual contents ascertained and exhibited by the gaugers’ 
returns the aforesaid allowance of two per cent, for leakage; 
and that the plaintiffs were therefore entitled to recover the 
amount so as aforesaid claimed by them.

To which charge of his honor the judge, and to every part 
thereof, the defendant’s counsel then and there excepted.

The jury thereupon found a verdict for the plaintiffs for 
the sum of $2,039.35 damages and six cents costs.

And because the prayer of the said defendant, by their 
said counsel, and the several rulings and decisions, and in-
structions and charge of the said judge, and the several ex-
ceptions taken to the same, do not appear by the record of 
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the verdict aforesaid, the defendants have caused the same to 
be written on this bill of exceptions, to be annexed to such 
record, and have prayed the said judge to set his hand and 
seal to the same.

Whereupon the said Samuel R. Betts, the judge before 
whom the said issues were tried, and the said exceptions 
taken, has hereunto set his hand and seal, the 6th day of 
February, in the year of our Lord, 1852.

Samu el  R. Betts , [l . s .]

Upon this exception, the case came up to this court, and 
was argued by Mr. Crittenden, (Attorney-General,) for the 
plaintiff in error, and Mr. Butler, for the defendants in error.

491] Mr.  Crittenden, for plaintiff in error.*
I. (First point omitted.)
II. In the cases of Marriott v. Brune, and The United 

States v. Southmayd, (9 How., 619, 637,) cases of drainage 
of sugars in the course of the voyage from the place of pro-
duction, this court held that the duties were to be assessed 
on the actual quantity or weight which arrived in the United 
States; and the same rule would seem to be applicable to 
the case of brandy.

The further question in this case, however, is, whether 
importers of brandy are entitled to the additional allowance 
of two per cent, on the actual quantity imported, which the 
court below directed to be made? This allowance is claimed 
under the 59th section of the Collection Act of 1799, (1 Stat, 
at L., 672,) which is as follows: “That there shall be an 
allowance of two per cent, for leakage on the quantity which 
shall appear by the gauge to be contained in any cask of 
liquors subject to duty by the gallon; and ten per cent, on 
all beer, ale, and porter in bottles; and five per cent, on all 
other liquors in bottles, to be deducted from the invoice 
quantity in lieu of breakage; or it shall be lawful to com-
pute the duties on the actual quantity to be ascertained by 
tale, at the option of the importer, to be made at the time of 
entry.”

The late Mr. Justice Woodbury, in delivering the opinion 
of the court in the sugar cases, above cited, refers to the 
above section of the act of 1799, and says: “The former 
cases referred to for illustration rest on their peculiar princi-
ples, and allowances in them are made by positive provisions 
in acts of Congress, even though the quantity and weight of 
the real article meant to be imported, should arrive here. 
Because, well knowing that the whole is not likely to arrive, 
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and being able to fix by a general average the ordinary loss 
in those cases with sufficient exactness, the matter has been 
legislated on expressly.”

The learned judge referred to these instances merely as 
illustrations; and it will not be here contended that the duti-
able quantity of brandy in the present case is the invoice 
quantity, less the allowance of two per cent.; for the court 
will observe that the section enacts that the two per cent, is 
to be allowed “ on the quantity which shall appear by the 
gauge.” But on the part of the United States, it is con-
tended that the allowance cannot be made on importations of 
brandy under the ad valorem tariff of 1846, because the oper-
ation of the section is limited and confined to cases of specific 
tariffs. The law has so commanded; the words are express 
and positive. The allowance is to be made on liquors “ sub-
ject to duty by the gallon.”

Besides, the claim for the allowance cannot be maintained 
under the act of 1846, because it is repugnant to the princi-
ple *of  that act. Thus this court has held, that im- 
ports cover only what is brought within our limits and L 
goes into the consumption of the country. Now, as by the 
act the duties upon these imports are to be assessed at so 
much per cent, upon the foreign value, how can it be said 
that they are so assessed upon that value if the whole quan-
tity actually imported is not taken into account ?

Mr. Secretary Walker, in a treasury circular of 30th Janu-
ary, 1847, (1 Mayo, 391,) seems to have considered the 59th 
section of the act of 1799 in force, and directed the allowance 
therein mentioned to be continued. Subsequently, however, 
by a circular of the 24th March, 1847, he seems to have recon-
sidered the subject, and instructed the collectors as contended 
for in this paper. 1 Mayo, 360. The importations in this 
case were made during the time this circular was in force. 
See also another circular, of 31st December, 1847, voce, Al-
lowances. 1 Mayo, 405.

It is therefore submitted, on behalf of the United States, 
that the claim for the allowance of two per cent, on the 
quantity ascertained by the gauge, is not sanctioned by law, 
and the jury ought to have been so instructed.

Mr. Butler, for the defendants in error.
I. Upon the facts proved upon the trial, the plaintiffs in 

the court below were at least entitled to recover back the 
amount of duties exacted by the collector upon the differences 
between the invoice contents and the actual contents of the 
several importations of brandy mentioned in the record.
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(a.) The cases of Marriott v. Brune, (9 How., 619,) and 
The Lulled States v. Southmayd, (Id., 637,) decide,—

1st. That ad valorem duties, under the act of 1846, should 
be assessed, not upon the quantity which appears by the in-
voice to have been shipped, but only on the quantity which 
actually arrives in our ports; and

2d. That the proviso in the 8th section, “that under no 
circumstances shall the duty be assessed upon an amount less 
than the invoice value,” is not in hostility with the above con-
struction, because the proviso refers only to the price and 
not to the quantity.

(b.) In respect to the point now under consideration, there 
is no ground whatever for distinguishing the present case 
from the cases in 9 Howard, above referred to.'

II. The plaintiffs in the court below were entitled to the 
further deduction of two per cent, on the actual contents of 
the importations in question, as ascertained and exhibited by 
the gaugers’ returns, for the allowance of leakage directed by 

the 59th section  of the Revenue Collection Act of 
March 2d, 1799. 1 Stat, at L., 672.

*

1st. By the very words of the section, “ that there be an 
allowance of two per cent, for leakage on the quantity which 
shall appear by the gauge to be contained in any cask of 
liquors subject to duty by the gallon,” this allowance is to be 
computed and made upon the actual contents ascertained by 
the gauger.

2d. This allowance of two per cent., as manifestly appears 
by the words quoted, was not intended to cover leakage on 
the voyage of importation, but to cover that which will occur 
after .the arrival of the liquor, and before its actual sale by the 
importer.

(a.) Leakage on the voyage was already provided for by 
requiring the actual contents at the port of importation, to be 
ascertained by the United States gauger.

(b.) In commercial language, “ leakage ” is an allowance 
granted to importers of liquors for the waste the goods are 
supposed to receive by keeping after their arrival and before 
their sale. McCulloch’s Commercial Dictionary, title “ Leak-
age,” and title “ Warehousing System,” Eng. ed. of 1834, p. 
1223.

(c.) The 59th section of the act of 1799, (following in this 
respect the 36th section of the act of 1790,1 Stat, at L., 166,) 
conforms to this commercial sense by directing the allowance 
in question to be made on the quantity which shall appear by 
the gauge to have arrived in the United States.

See, in connection with this section, the following sections 
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of the same act: § 21, (p. 642,) as to the duties of the sur-
veyor. Also, §§ 37 to 43, (pp. 655, 660,) as to the entry, in-
spection, and landing of liquors. Also act of April 20th, 
1818, (3 Stat, at L., 469,) “ providing for the deposit of wines 
and distilled spirits in public warehouses.”

3d. The 59 th section of the act of 1799 is not repealed by 
anything contained in the Tariff Act of 1846; but the import-
ers of liquors are still entitled to the allowance given thereby.

(a.) There is no express repeal of sect. 59 in the act of 
1846.

(b.) Repeals by implication are not favored, and are only 
allowed when the provisions of the old law are plainly repug-
nant to those of the new. 6 Bac. Abr. title Statute D., p. 
373; Dwarris on Stat., pp. 673, 674; Wood v. The United 
States, 16 Pet., 362, 363.

(c.) The only part of the 59th section of the act of 1799 
which is claimed to be repugnant to the act of 1846 is the 
clause which directs the allowance of two per cent, to be made 
on “ liquors subject to duty by the gallon,” which, it has been 
suggested, renders the section inapplicable to liquors imported 
under a law subjecting them to an ad valorem rate of duty.

*4th. The repugnancy suggested is only apparent, r^^qj 
and not sufficient to work the repeal of this part of the 
law of 1799.

(a.) There is nothing in the change from a specific duty to 
an ad valorem duty on liquors, which should abrogate the 
allowance of two per cent, directed by the act of 1799.

(b.) If this allowance was just and proper under specific 
duties, it is also equally just and proper under ad valorem 
duties.

(c.) If this allowance be not made, the importer may, un-
der the act of 1846, be subjected to a higher duty upon liquors 
than that prescribed by the preexisting Tariff Act of August 
30th, 1842, contrary to the main object of the act of 1846, 
which, as expressed in its title, was to “ reduce the duty on 
imports.”

5th. The act of 1846 contains several provisions strongly 
implying an intention in its framers to retain allowances of 
this nature given by preexisting laws.

(a.) The fourth section expressly provides “ that in all 
cases in which the invoice or entry shall not contain the 
weight, or quantity, or measure of goods, wares, or merchan-
dise now weighed, or measured, or gauged, the same shall be 
weighed, gauged, or measured at the expense of the owner, 
agent, or consignee.”

(b.) The eighth section requires the collectors, in the par-
Vol . xnr.—34 529 
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ticular case therein mentioned, to cause the dutiable value to 
be estimated and ascertained, as well as to be appraised, “ in 
accordance with the provisions of the existing laws.”

(c.) These enactments refer to and retain in force, among 
other provisions contained in the prior laws, the 59th section 
of the act of 1799, above referred to.

See report of Secretary Walker to House of Representatives, 
dated Dec. 30th, 1846, (Exec. Docs, of H. of R. No. 25, 2d 
Sess. 29th Cong.) showing it still necessary, notwithstanding 
the change in the mode of assessing duties, to employ weigh-
ers, gaugers, and measurers. Pages 2, 4, 5, 9; Treas. Cir. 
Nov. 25th, 1846, pp. 176 to 182.

6th. The Warehousing Act of August 6th, 1846, (9 Stat, 
at Large, 53,) extends the principle of the act of April 2d, 
1818, in relation to the deposit of liquors in public ware-
houses, to all imported goods.

This act being passed contemporaneously with the Tariff 
Act of July 20th, 1845, the two should be construed together 
as parts of one system; and the allowances made by the act 
of 1799 in respect to liquors deposited in the public stores 
under the act of 1818, must be deemed applicable to liquors 
deposited under the Warehousing Act of 1846.

7th. The foregoing view has in effect been acquiesced in 
by the Treasury Department, and established by this court.

(a.) It was deliberately and distinctly adopted and pro- 
*4.051 niulgafe(l *by  the Treasury Department in its instruc- 

J tions to collectors issued immediately after the Tariff 
Act of 1846 took effect. See instructions to the Collector of 
New Orleans, under date of 30th January, 1847, given at 
length in 9 How., 620.

(b.) This instruction was afterwards modified by the de-
partment, but the principle on which it proceeded was estab-
lished as correct by the decisions of this court in Marriott v. 
Brune, 9 How., 619, and The United States v. Southmayd, 
Id., 637.

(c.) In those cases the court decided that the ad valorem 
duties under the act of 1846 should be assessed on the quan-
tity which actually arrives in our ports. The “ quantity ” of 
liquors can be reckoned only by the measure,—the number 
of gallons. To take duty on the “ quantity ” imported is 
therefore to take duty on the number of gallons imported. 
Liquors being subject to duty by the “quantity ” or number 
of gallons, are therefore “ subject to duty by the gallon.” 
The difference between previous laws and the act of 1846 is, 
that under previous laws liquors were “ subject to duty by 
.the gallon,” without regard to the value of the gallon; while 
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under the act of 1846 they are still “ subject to duty by the 
gallon,” but according also to the value of the gallon. This 
is a difference merely of form and not of substance, and can-
not work a repeal of the former law.

(d.) The decisions of the court in 9 Howard do, therefore, 
control and dispose of this point, as well as the former one; 
and such was, at first, admitted by the Treasury Department 
to be its legitimate effect. See Treasury Circulars of July 
5th, 1850, August 10th, 1850, and June 14th, 1851.

Mr. Chief Justice TANEY delivered the opinion of the 
court.

This is an action brought by the defendants in error 
against the collector of the port of New York, to recover cer-
tain sums of money alleged to have been illegally exacted as 
duties.

The defendants in error are merchants of New York, and 
imported a large quantity of brandy in the years 1847 and 
1848, which were deposited in the public stores, under the 
Warehousing Act of 1846. Upon gauging these several 
importations, at the time of their arrival, the contents were 
found to be less than the quantity stated in the several in-
voices.

As the brandy was from time to time withdrawn by the 
importers, the collector demanded the duty of one hundred 
per cent, ad valorem upon the whole invoice quantity, and it 
was paid by the importers under protest.

The importers claimed in their protest that the duties 
should be computed upon the actual contents, as shown by 
the gauger’s returns, after deducting two per cent, from such 
contents. And the court was of opinion, and so directed the. 
jury, that this was *the  correct mode of ascertaining 
the duties; and a verdict was accordingly rendered L 
and judgment given for the amount overcharged. This writ 
of error is brought to revise that judgment.

Two questions arise in the case: 1st, whether the duty 
ought to be computed on the quantity stated in the invoices, 
or on the contents as ascertained by the gauger’s returns; 
and 2dly, whether the two per cent, ought to have been de-
ducted for leakage.

As relates to the first question, it is substantially the same 
with that decided by the court in the case of Marriott v. 
Brune, 9 How., 619. The duty of 100 per cent, ad valorem 
was chargeable on the quantity of brandy actually imported, 
and not on the contents stated in the invoices. This over-
charge was therefore illegally exacted, and the defendants in 
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error were entitled to recover back the amount. The judg-
ment of the Circuit Court is in this respect correct.

But it is proper to say, in order that the opinion of the 
court may not be misunderstood, that when we speak of du-
ties illegally exacted, the court mean to confine the opinion 
to cases like the present, in which the duty demanded was 
paid under protest, stating specially the ground of objection. 
Where no such protest is made, the duties are not illegally 
exacted in the legal sense of the term. For the law has con-
fided to the Secretary of the Treasury the power of deciding 
in the first instance upon the amount of duties due on the 
importation. And if the party acquiesces, and does not by 
his protest appeal to the judicial tribunals, the duty paid is 
not illegally exacted, but is paid in obedience to the decision 
of the tribunal to which the law has confided the power of 
deciding the question.1

Money is often paid under the decision of an inferior 
court, without appeal, upon the construction of a law which 
is afterwards, in some other case in a higher and superior 
court, determined to have been an erroneous construction. 
But money thus paid is not illegally exacted. Nor are duties 
illegally exacted where they are paid under the decision of 
the collector, sanctioned by the Secretary of the Treasury, 
and without appealing from that decision to the judicial tribu-
nals by a proper and legal protest. Nor are they within the 
principle decided by the court in the case before us.

We proceed to the second point—that is, to the claim of a 
further deduction of two per cent.

The Revenue Collection Act of 1799, c. 22, § 59, under 
which it is claimed, provides, “ That there shall be an allow-
ance of two per cent, for leakage on the quantity which shall 
appear by the gauge to be contained in any cask of liquors 
subject to duty by the gallon.”
*4.Q71 the time this law passed, brandy and sundry

kinds of wine were subject to a specific duty upon the 
gallon ; but various other wines were charged with an ad va-
lorem duty, not to exceed in amount a certain rate per gallon, 
specified in the law. And as the two per cent, deduction was 
made to depend on the character of the duty, and not upon 
the nature of the liquor imported, the brandy and wines 
which then paid a duty by the gallon, were entitled to it— 
but the wines which paid an ad valorem duty were not en-
titled. The right to the allowance did not depend upon the 
fact that the importation consisted of brandy or wines of a

Quoted . United States v. Campbell, 10 Fed. Rep., 819. 
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particular description, but upon the duty to which the article 
was subject. If it was charged by the gallon, this deduction 
was to be made, but otherwise if charged ad valorem. After-
wards, by the act of May 13, 1800, the ad valorem duties, 
which were before charged on certain kinds of wine, were 
changed to specific duties; and all wines were charged with 
duty by the gallon. And from the passage of this act until 
the act of 1846, all importations of liquors of any description 
paid a specific duty. This will account for the usage in the 
custom-house to allow the deduction on all liquors, as stated 
in the record. For, when the ad valorem duty on certain 
wines was changed to a duty by the gallon, these wines, like 
brandy and other wines, came within the provision in the act 
of 1799, and consequently were entitled to the two per cent, 
deduction.

So, also, when the act of 1846 changed the duty upon 
brandy from a specific one upon the gallon, to a duty ad 
valorem, it w“as no longer within the provision of the act of 
1799, and consequently no longer entitled to the deduction 
of two per cent. The provision in the act of 1799 is not re-
pealed ; but brandy is not now within it, because it is not 
subject to a duty by the gallon.

It is said there is the same reason for allowing this deduc-
tion for loss by leakage, whether the duty is ad valorem or 
specific; and that it would be unjust to make any discrimi-
nation between them. But, without stopping to inquire 
whether this argument is well founded or not, or whether 
sufficient reasons may not be assigned for the difference, it is 
sufficient for the court to say, that the law makes the distinc-
tion. And it is not within the province of the Treasury De-
partment or the court to decide upon the reasonableness or 
unreasonableness of a tariff which it is evident Congress in-
tended to impose. The words of the law are plain. And, 
since brandies do not pay a duty by the gallon, they are not 
entitled to the deduction of two per cent.

The judgment of the Circuit Court must therefore be re-
versed, with costs, and a mandate issued directing it to pro-
ceed to judgment upon the principles stated in this opinion.

*ORDER. [*498
This cause came on to be heard on the transcript of the 

record from the Circuit Court of the United States for the 
Southern District of New York, and was argued by counsel. 
On consideration whereof, it is now here ordered and ad-
judged by this court, that the judgment of the said Circuit 
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Court in this cause be, and the same is hereby, reversed, 
with costs; and that this cause be, and the same is hereby, 
remanded to the said Circuit Court, with directions to award 
a venire facias de novo, and to proceed therewith, in conform-
ity to the opinion of this court.

Jua n  Bau tis ta  Jecker , Lui s Jeck er , Thomas  de  la  
Torre , Geid ero  de  la  Torre , and  Jose  E. Ferna n -
dez , Merc hants , trad in g  under  the  nam e  an d  style  
of  Jecker , Torre , & Comp an y , Appe llant s , v . John  
B. Montgo mer y .—And  John  B. Mont gom er y , Appel -
lant , v. Jua n  Bau tis ta  Jecker , Lui s  Jecker , Thom as  
de  la  Torre , Geidero  de  la  Torre , and  Jose  E. Fer -
na nd ez , Merc han ts , tradin g  und er  the  nam e an d  
style  of  Jecker , Torr e , & Compa ny .1

During the war with Mexico, the Admittance, an American vessel, was seized 
in a port of California, by the commander of a vessel of war of the United 
States, upon suspicion of trading with the enemy. She was condemned as 
a lawful prize by the chaplain belonging to one of the vessels of war upon 
that station, who had been authorized by the President of the United 
States to exercise admiralty jurisdiction in cases of capture.

The owners of the cargo filed a libel against the captain of the vessel of war, 
in the Admiralty Court for the District of Columbia. Being carried to the 
Circuit Court, it was decided:
1. That the condemnation in California was invalid as a defence for the 

captors.
2. That the answer of the captors, having averred sufficient probable cause 

for the seizure of the cargo, and the libellants having demurred to this 
answer, upon the ground that the District Court had no right to adjudi-
cate,. because the property had not been brought within its jurisdiction, 
the demurrer was overruled, and judgment was entered against the libel-
lants.

The judgment of the Circuit Court, upon the first point, was correct, and 
upon the second point, erroneous.

The Prize Court established in California was not authorized by the laws of 
the United States or the laws of nations.

The grounds alleged for the seizure of the vessel and cargo in the answer, 
viz., that the vessel sailed from New Orleans with the design of trading 
with the enemy, and did, in fact, hold illegal intercourse with them, are 
sufficient to subject both to condemnation, if they are supported by testi-
mony.

And, if they were liable to capture and condemnation, the reasons assigned 
in the answer for not bringing them into a port of the United States and 
libelling them for condemnation, viz., that it was impossible to do so con-
sistently with the public interests, are sufficient, if supported by proof, to 
justify the captors in selling vessel and cargo in California, and to exempt 
them from damages on that account.

1 For a further decision in this case, see 18 How., Ill, 124 and for decision 
below, see 1 Curt., 266.
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