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whereof, it is now here ordered and adjudged by this court, 
that the judgment of the said Supreme Court in this cause 
be, and the same is hereby, reversed, with costs, and that 
this cause be, and the same is hereby, remanded to the said 
Supreme Court to be proceeded with in conformity to the 
opinion of this court, and as to law and justice may appertain.

ORDER IN No. 131.
This cause came on to be heard on the transcript of the 

record from the Circuit Court of the United States for the 
District of Georgia, and was argued by counsel. On consid-
eration whereof, it is now here ordered and adjudged by this 
court, that the judgment of the said Circuit Court in this 
cause be, and the same is hereby, reversed, with costs, and 
that this cause be, and the same is hereby, remanded to the 
said Circuit Court, with directions to award a venire facias de 
novo, and to proceed therewith, in conformity to the opinion 
of this court.

John  Norr is , Plain tiff , v . Edwin  B. Cro ck er  and  
Elisha  Egbe rt .

The fourth section of the act of Congress, approved on the 12th day of Feb-
ruary, 1793 (1 Stat, at L., 302), entitled “An act respecting fugitives escap-
ing from justice, and persons escaping from the service of their masters,” 
is repealed, so far as relates to the penalty, by the act of Congress 
approved September 18th, 1850, (9 Stat, at L., 462,) entitled “An act to 
amend, and supplementary to, the above act.”

Therefore, where an action for the recovery of the penalty prescribed in the 
act of 1793 was pending at the time of the repeal, such repeal is a bar to 
the action.1

1 Appro ved . United States v. Pack-
ages of Dry Goods, 17 How., 96. Dis -
tinguishe d . Tinker v. Van Dyke, 1 
Flipp., 527. Foll owed . Steamship 
Co. v. Jolliffe, 2 Wall., 466; Ex parte 
Me Car die, 1 Id., 514; United States v. 
Tynen, 11 Id., 94; Railroad Co. v. 
Grant, 8 Otto, 401; State v. Corley, 
13 So. Car., 3, 4. Cite d . Insurance 
Co. v. Ritchie, 5 Wall., 544; The As-
sessor v. Osbornes, 9 Id., 575; United 
States v. Claflin, 7 Otto, 551; Smith 
v. Sullivan, 71 Me., 153; Heckman v. 
Pinkney, 81 N. Y., 216; Rhemke v. 
Clinton, 2 Utah T., 440.

It is well settled that the repeal of 
a penal statute puts an end to all

460

pending prosecutions under it, in the 
absence of a saving clause. United 
States v. Six Fermenting Tubs, 8 Int. 
Rev. Rec., 9; s. c., 1 Abb. U. S., 269; 
Bay City frc. R. R. Co. v. Austin, 21 
Mich., 390 ; Bennet v. Hargus, 1 Neb., 
419; Belvidere v. Warren R. R. Co., 
5 Vr. (N. J.), 193 ; State v. Long, 78 N. 
C., 571 ; Hubbard v. State, 2 Tex. App., 
506 ; Montgomery v. State, Id., 618 ; 
Rood v. Chicago fyc. Ry. Co., 43 Wis., 
146; Tuton v. State, 4 Tex. App., 472; 
Smith v. Arapahoe Dist. Court, 4 Col., 
162; Speckert v. Louisville, 78 Ky., 
287. But the repeal of a statute does 
not take away a right of action for 
damages which has already accrued
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This  case came up from the Circuit Court of the United 
States for the District of Indiana, upon a certificate of divi-
sion in opinion between the judges thereof.

The following certificate explains the question:

Uni ted  States  of  Amer ica ,
District of Indiana.

At a Circuit Court of the United States, begun and holden 
at Indianapolis, for the District of Indiana, on Monday, the 
nineteenth day of May, in the year one thousand eight hun-
dred and fifty-one, and continued from day to day until Fri-
day, the thirtieth day of May, one thousand eight hundred 
and fifty-one.

*John  Nor ri s  ) r ~IOAV. I [ 430

Edwin  B. Cro ck er  an d  Elis ha  Egber t . )
Present, honorable John McLean, and the honorable Elisha 

M. Huntington, judges.
This is an action of debt brought to recover the penalty of 

five hundred dollars, upon the fourth section of the act of 
Congress, approved February 12, 1793, entitled “An act re-
specting fugitives from justice, and persons escaping from the 
service of their masters ; ” declaration in the usual form, and 
demurrer and joinder thereto.

The case coming on to be argued on demurrer, it occurred 
as a question, whether the aforesaid section of the aforesaid 
act of February 12, 1793, is repealed, so far as relates to the 
penalty given by said section, by the act of Congress of Sep-
tember 18th, 1850, entitled “An act to amend and supple-
mentary to the act entitled, ‘ An act respecting fugitives from 
justice, and persons escaping from the service of their mas-
ters,’ ” approved February 12th, 1793; and whether,' if re-
pealed, the same can affect this action, which was pending 
before the passage of the last-named act; on which questions 
the opinions of the judges were opposed.

under it. Grey v. Mobile Trade Co., 
55 Ala., 387 ; Graham v. Chicago ¿pc. 
li’y Co., 53 Wis., 473.

Since the enactment of U. S. Rev. 
Stat., § 13, the repeal of a statute de-
fining an offence and providing its 
punishment, does not prevent the 
prosecution and conviction of a per-
son for a violation thereof previously

committed. United States v. Barr, 
4 Sawy., 254; and the rule is the same 
in Utah Territory, People v. Sloan, 2 
Utah T., 326; and a similar rule pre-
vails in New Jersey in civil actions 
(Rev., p. 1120) by force of a constitu-
tional provision. Wilson v. Herbert, 
12 Vr. (N. J.), 454.
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Whereupon, on motion of the plaintiff, by his counsel, that 
the points on which the disagreements hath happened, may, 
during the term, be stated under the direction of the judges, 
and certified under the seal of the court to the Supreme Court 
to be finally decided.

It is ordered that the foregoing statement of the pleadings 
and the following questions involved, which are made under 
the direction of the judges, be certified according to the re-
quest of the plaintiff, by his counsel, and the law in that case 
made and provided, to wit:

I. Is the fourth section of the act of Congress, approved 
on the 12th day of February, A. d ., 1793, entitled “An act re-
specting fugitives from justice, and persons escaping-from the 
service of their masters,” repealed, so far as relates to the 
penalty, by the act of Congress, approved September 18th, 
1850, entitled “ An act to amend, and supplementary to the 
act entitled ‘An act respecting fugitives from justice, and 
persons escaping from the service of their masters,’ ” approved 
February 12th, 1793.

II. Whether, if the fourth section of the last-named act of 
February 12th, 1793, is repealed, so far as relates to the pen-
alty by the act to amend and supplementary to the same, that 
repeal will, in law, bar the present action that was pending at 
the time of the repeal.
*4^11 *Upon  this certificate, the cause came up to this 

J court, and was argued by Mr. 0. H. Smith, for the 
plaintiff, and Mr. Chase, for the defendants.

Mr. Smith, for the plaintiff.
On the part of the plaintiff, we contend that the act of 

1850 does not repeal the fourth section of the act of 1793, 
but is only cumulative; and we ask this court so to certify 
to the Circuit Court.

The defendants maintain that the act of 1850 does repeal, 
by implication, the fourth section of the act of 1793, and 
every distinct offence created by that section; therefore, if 
the court should even think that part of the section is repealed 
by implication, which we submit they will not, still if the 
whole of the section is not repealed, the certificate must be 
for the plaintiff, and the demurrer in the Circuit Court must 
be overruled.

Before we proceed to examine the two acts, and to compare 
them, we will direct the attention of the court to some plain 
and familiar principles, for the construction of statutes, by 
which we are willing to construe these acts, as applicable to 
this case.
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1. “ Generally, statutes are to be construed to operate in 
futuro, unless a retrospective effect be clearly intended.” 
Prince v. United States, 2 Gall., 204.

2. “ In doubtful cases, a court should compare all the parts 
of a statute, and different statutes injoart materia, to ascertain 
the intention of the legislature.” Sloop Elizabeth, 1 Paine, 
41.

3. “ Where a statute is made in addition to another statute 
on the same subject, without repealing any part of it, the pro-
visions of both must be construed together.” 13 Mass., 324, 
344.

4. “Statutes can never be applied retrospectively, by mere 
construction.” 9 B. A., 221; 10 Mass., 437 ; 12 Mass., 383; 
16 Mass., 215; 1 Blackf. (Ind.), 220.

5. “ Subsequent statutes, which add accumulative penal-
ties, and institute new methods of proceeding, do not repeal 
former penalties and methods of proceeding, ordained by pre-
ceding statutes, without negative words.” 6 Price, 131; 6 
B. A., 227.

6. “ The law does not favor a repeal by implication, nor is 
it to be allowed unless the repugnancy be quite plain; for as 
such repeal carries with it a reflection upon the wisdom of the 
former parliament, it has ever been confined to the repealing 
as little as possible of the preceding statute.” 2 Wash., 297 ; 
2 Barn. & Aid., 149; 6 Maul. & Sei., 116; 15 East, 372; 9 
B. A., 228.

7. “ Although two acts of parliament are seemingly repug-
nant, yet if there be no clause of non obstante in the latter, 
they shall, if possible, have such construction that the latter 
may not be  a repeal of the former by implication.” 
Weston’s case, Dyer, 347 ; 11 Co., 63; Hardrea, 344; ’

*

9 B. A., 228.
With these general and fundamental principles before us, 

we proceed to direct the mind of the court —
1st. To the section of the act of Congress upon which this 

action was brought, and
2d. To the section of the act of 1850, passed pending the 

action, which is relied upon as repealing the fourth section of 
the act of 1793.

1. The section of the act of 1793, upon which this action 
is founded, reads as follows :

“ That any person who shall, knowingly and willingly, ob-
struct or hinder such claimant, his agent, or attorney, in so 
seizing or arresting such fugitive from labor, or shall rescue 
such fugitive from such claimant, his agent, or attorney, when 
so arrested, pursuant to the authority herein given or declared, 
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or shall harbor or conceal such person, after notice that he or 
she was a fugitive from labor as aforesaid, shall for either of 
the said offences forfeit and pay the sum of five hundred dol-
lars ; which penalty may be recovered by and for the benefit 
of such claimant, by action of debt in any court proper to try 
the same,” saving, &c.

This section, the court will see, gave several distinct causes 
of action for the penalty :

1. Against any person who should knowingly and willingly 
“ obstruct ” the claimant, his agent, or attorney, from “ seizing 
or arresting the fugitive.”

2. Against those who shall knowingly and willingly “hin-
der ” the claimant, his agent, or attorney, in so “seizing or 
arresting the fugitive.”

3. Any persons who shall knowingly and willingly “ res-
cue ” such fugitive from such claimant, his agent, or attorney, 
when so arrested, pursuant to the authority herein given or 
declared.”

4. Against persons “who shall ‘harbor’ such fugitive” 
“after notice that he or she was a fugitive from labor.”

5. Against persons “ who shall conceal such person, after 
notice that he or she was a fugitive from labor.”

The section of the act of 1850, that is relied upon as repeal-
ing the fourth section of the act of 1793, as to the penalty, 
by implication, we maintain is merely cumulative. We pro-
ceed to give the section; and in order to show the additions 
that have been made to the section of the act of 1793, by the 
act of 1850, we give the section, and place the additions in 
brackets.

“That any person who shall knowingly and willingly ob-
struct [or prevent] such claimant, his agent, or attorney, [or 
any person or persons lawfully assisting him, her, or them,] 
*400-1 from arresting *such  a fugitive from service or labor,

-* [either with or without process as aforesaid,] or shall 
rescue [or attempt to rescue] such fugitive from service or 
labor from [the custody of] said claimant, his or her agent or 
attorney, [or other person or persons lawfully assisting as 
aforesaid,] when so arrested pursuant to the authority herein 
given and declared, [or shall aid, abet, or assist such person, 
so owing service or labor as aforesaid, directly or indirectly 
to escape from such claimant, his agent, or attorney, or other 
person or persons legally authorized as aforesaid,] or shall 
harbor or conceal such fugitive [so as to prevent the discov-
ery and arresting of such person] after notice [or knowledge] 
of the fact that such person was a fugitive from service or 
labor as aforesaid.”
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It will be seen, by an examination of the above section, 
that it creates new offences, and punishes them differently, 
and is therefore cumulative.

The section above does not make “ harboring ” or “ con-
cealing” a slave subject to a penalty, unless it is done “so as 
to prevent the discovery and arresting of such person after 
notice,” &c., while the section of the law of 1793, on which 
these actions are founded, makes the offence to “ harbor or 
conceal such person, after notice that he or she was a fugitive 
from labor,” subject to a penalty of >$500. These offences are 
entirely different, and are visited with different penalties. 
The legislature (Congress) therefore did not repeal the offence 
of “ harboring ” or “ concealing ” slaves from their masters, 
either in express terms by implication. Both acts can well 
stand together, and the rule of law is to construe them as we 
have already stated.

Let us now come to the act of Congress of 1850, and in-
quire whether it could have been the intention of the framers 
of that act to repeal the act of 1793. We maintain the nega-
tive of this proposition, as being clear and conclusive.

1. Had such been the intention of the legislature, the act 
would have contained an express repealing clause, which it 
does not.

2. Congress was composed of good lawyers and wise legis-
lators, who would never have left to construction and impli-
cation that which they intended to have enacted.

3. The object of the act of Congress of 1850, was evidently 
to give greater facilities to the master of the slave, in securing 
the fugitive ; and can it be for a moment supposed that Con-
gress intended to repeal the act of 1793, wipe out all liabili-
ties incurred under that act, and deprive the master of the 
rights that had accrued to him, of action in suits pending, or 
otherwise ? Most certainly not.

4. It is clear that the act of 1850 cannot, under any con-
struction, have  a retrospective operation, and there- P404 
fore could in no event operate on the rights of the ■- 
plaintiff which had accrued before the passage of the act, 
unless it was by way of repeal of the previous act by im-
plication.

*

5. The title of the act is conclusive as to the object and in-
tention of the legislature in its passage. It was, as it ex-
pressly declares, amendatory to, and supplementary of, the act 
of 1793. Not a repeal of the act, but amendatory and supple-
mentary to that act; “additional,” “adding what is wanting.” 
See Webster’s Dictionary as to the words “supplementary” 
and “ to amend.”

Vol . xiii .—30 465
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6. The act of 1850, in the language of Judge Nelson, in his 
able charge to the grand jury, “ was passed for the purpose of 
carrying more effectually into execution a provision of the 
Constitution of the United States.” “ The supplementary 
act is obviously framed with great skill and care, and bears 
upon its face the deep conviction of the body that enacted it 
that the constitutional provision had not only been disre-
garded, but that a settled purpose, a fixed determination ex-
isted in some portions of the country to set its obligations at 
naught. The act meets this condition of things, real or sup-
posed, and clothed the public authorities with power adequate 
to the exigency.” This view of the object and effect of the 
act is certainly very erroneous if the act was a repeal of the 
penal part of the act of 1793, as is contended. If'it enacted 
impunity and absolution to all offenders under the act of 
1793, dismissed all actions pending for violations of its pro-
visions with costs, and, being retroactive in its operation, left 
no cause of action for any penalty incurred prior to its pas-
sage though not within the offences named by the act of 
1850, we submit that this court should not give to the act of 
1850, such a construction, but should construe it to be what 
its title declares it to be, — an act to amend, and supplemen-
tary to, the act of 1793. This construction will accord with 
the object and intention of the legislature, will enforce the 
rights of the plaintiff, and maintain the majesty of the laws 
and the integrity of the Union.

Mr. Chase, for defendant, contrasted the two laws, and then 
proceeded with his argument.

It was evident, from this comparison, that the design of the 
act of 1850 was to enlarge the act of 1793 and make it more 
efficient and stringent, by extending the definitions of the pro-
hibited offences, and by substituting for the penalty of five 
hundred dollars for the benefit of the claimant, the public 
punishment of a fine of one thousand dollars and imprison-
ment, and for mere liability to an action for the injury, the 
j mq c -i definite award *of  one thousand dollars as civil dam-

-* ages for each servant lost. No offence is described in 
the act of 1793 which is not expressly mentioned and prohi-
bited in the act of 1850; while the penalties and sanctions of 
the latter act are entirely distinct, both in nature and magni-
tude, from those of the former.

The rules of law applicable to this law are, I apprehend, 
too well settled to admit of much diversity of opinion. The 
first is this:

Acts of the legislature prohibiting the same offences and 
466
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injuries as former acts, but imposing different penalties or 
giving different remedies, repeal, so far, such former acts. 
Rex v. Cator, 4 Burr., 2026 ; Nichols qui tam v. Squire, 5 Pick. 
(Mass.), 168 ; Commonwealth v. Kimball, 21 Id., 373 ; Adams 
n . Ashby, 2 Bibb. (Ky.), 96 ; 2 Dana (Ky.), 330 ; Hickman v. 
Littlepage, 2 Id., 334; Milne v. Huber, 3 McLean, 212; The 
State v. Whitworth, 8 Port. (Ala.), 434; McQuilkinv. Î)oe d. 
Stoddard, 8 Blackf. (Ind.), 581 ; Leighton v. Walker, 9 
N. H., 59.

The leading case is Rex v. Cator, 4 Burr., 2026. The 
defendant had been convicted upon 5 Geo. 1, c. 27 and 23 
Geo. 2, c. 13, for enticing and seducing artificers in the manu-
factures of the United Kingdom into foreign service. Both 
acts were upon the same subject. The offence was within 
each. The first imposed a penalty of ¿6100 and three months’ 
imprisonment for the first offence, and for the next a fine at 
discretion and twelve months’ imprisonment. The second 
act imposed a penalty of ¿6500 and twelve months’ imprison-
ment for the first offence; and for the next ¿61000 and two 
years’ imprisonment. Lord Mansfield held, “ The latter act 
seems to have been a repeal of the former : it was made to 
supply the déficiences of the former.”

The language of the Supreme Court of Massachusetts, in 
Nichols qui tam v. Squire, 5 Pick. (Mass.), 168, is very clear: 
“We think the statute of 1785, c. 24, upon which the qui tam 
action is founded, is repealed, if not by Stat. 1800, c. 57, 
(which seems to have had a different object in view,) yet 
certainly by Stat. 1817, c. 191, which appears to cover the 
whole subject-matter of the statute of 1785. By the statute 
of 1817 the selling of tickets in any lottery not granted or 
permitted by the Commonwealth is prohibited under a new 
penalty ; and where the legislature impose a second penalty 
for an offence, whether smaller or larger than the former one, 
a party cannot be allowed to sue on one or the other, at his 
option. This point of repeal by implication is supported by 
authority. In the case of Bartlett v. King, (12 Mass., 537,) 
an exceedingly useful statute, passed in 1754, concerning 
bequests and donations to pious and charitable uses, was held 
not to be in force, the legislature having in 1785 *legis-  
lated upon the same subject, and omitted to reenact *-  
the provisions of that statute.”

The opinion of the Supreme Court of Alabama, in The 
State v. Whitworth, (8 Port. (Ala.), 434,) is equally decided : 
“ The act of 1829, inhibiting gaming, covers the whole ground 
of the previous statute, so far as the keeping, exhibiting, 
carrying on, or being in any manner interested in, any 
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gaming-table or bank whatever is concerned, and includes 
every offence connected with the subject-matter; arid as it 
provides a different, and in some respects a milder, punish-
ment for these offences than the previous statutes, it repeals 
them so far as the same offences are provided to be punished 
by it.”

It seems needless to quote from the other cases cited. 
These authorities are sufficient to establish the proposition, 
that the act of 1850, so far as it imposes new and different 
penalties and punishments for the same offences prohibited 
by the act of 1793, repeals that act.

The second rule of law laid down by the defendants is 
this:

No judgment can be rendered in any suit for a penalty 
after the repeal of the act by which it was imposed. The 
repeal of a statute puts an end to all suits founded upon it. 
Hex v. Justices of the Peace for the City of London, 3 Burr., 
1456 ; Yeaton v. The United States, 5 Cranch, 281; Schooner 
Rachael v. The United States, 6 Cranch, 329; The Irresistible, 
7 Wheat., 551; The United States n . Preston, 3 Pet., 57 ; 
Commonwealth v. Marshall, 11 Pick. (Mass.), 350; Common-
wealth v. Kimball, 21 Id., 373; Commonwealth v. Leftwich, 
5 Rand. (Va.), 657 ; People v. Livingston, 6 Wend. (N. Y.), 
526 ; Commonwealth v. Welch, 2 Dana (Ky.), 330; Lewis v. 
Foster, 1 N. H., 61; Stevenson v. Doe, 8 Blackf. (Ind.), 508; 
Pope v. Lewis, 4 Ala., 487; Road in Hatfield Township, 4 
Yeates, 392; Maryland v. Baltimore and Ohio Railroad Co., 
3 How., 534; 18 Me., 109 ; 25 Me., 452; Miller's case, 1 W. 
Bl., 451.

The leading case is Rex v. Justices of London, 3 Burr., 
1456. It was a motion for a mandamus requiring the justices 
to proceed in a matter depending before them after the act 
regulating the proceeding had been repealed. The matter 
had been by them adjourned unto a day after the repealing 
clause took effect, and they then refused to proceed further. 
“ Lord Mansfield was very clear, and the rest of the court 
concurred with him, that no jurisdiction now remained in 
the Sessions.”

In the case of Yeaton v. The United States, 5 Cranch, 281, 
this court said, upon appeal from a sentence of condemnation, 
where the law under which the sentence had been pronounced 
had been repealed after the sentence, “ The cause is to be 
considered as if no sentence had been pronounced ; and if no 
*4^71 sentence *had  been pronounced, it has been long

J settled, on general principles, that after the expiration 
or repeal of a law no penalty can be enforced or punishment 
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inflicted for violations of the law, committed while it was in 
force, unless some special provision be made for that purpose 
by statute.”

And it makes no difference whether the penalty goes to the 
public, or in part or in whole to an individual.

In Lewis v. Foster, (1 N. H., 61,) a judgment had been 
rendered in an action of debt for a penalty under a statute 
which gave the whole penalty to the plaintiff. Before exe-
cution the statute was repealed. The defendant, by a pro-
ceeding in review, brought the case before the Supreme 
Court, where it stood as if no judgment had been rendered. 
The court said: “ The plaintiff’s right of action was taken 
away by the repeal of the law on which it was founded. 
Every right he acquired by a judgment was subject to be lost 
on review of the cause. We must try the cause in the same 
manner as if there never had been a judgment, but we now 
find no act which will warrant a judgment in favor of the 
plaintiff.”

So in Pope n . Lewis, (4 Ala., 489,) the court said: “ The 
principal question in this cause is whether any judgment can 
be rendered in an action founded on a penal statute after its 
repeal. The counsel for the defendant in error maintain, 
that by the commencement of the suit for the penalty pre-
scribed by the statute for selling rope and bagging without 
inspection, the defendant acquired a vested right in the pen-
alty, which the subsequent repeal of the statute by the legis-
lature cannot deprive him of. The foundation of a claim to a 
penalty prescribed by law is derived entirely from the stat-
ute authorizing a judgment to be rendered in favor of any 
one who will sue for it.” “ This claim is imperfect until a 
judgment be rendered for it.............. It follows, necessarily,
that as the right to the penalty is inchoate until judgment, if 
from any cause no judgment can be rendered for the penalty, 
the absolute or vested right to it can never exist. It cannot 
admit of doubt that the legislature may at pleasure repeal 
any penal law; and it is equally well settled that after such 
repeal no judgment can be rendered, either of corporal pun-
ishment or pecuniary fine. Nor is it easy to perceive how, 
upon principle, any other decision could be made.”

The whole matter is summed up in an expression of Mr. 
Chief Justice Taney, in Maryland v. The Baltimore and Ohio 
Railroad Company (3 How., 534): “ The repeal of the law 
imposing a penalty is itself a remission.”

These principles and authorities seem to leave no doubt 
upon either question certified from the Circuit Court. It 
appears to be quite clear, both that the provisions of the 4th 
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*400-1 section of the *act  of 1793, giving a penalty for the
J offences therein described, are repealed by the opera-

tion of the 7th section of the act of 1850, giving different 
penalties for the same offences; and that this repeal bars 
actions for penalties pending at the taking effect of the last 
act.

Mr. Justice CATRON delivered the opinion of the court.
The following questions are certified to us on a division of 

opinion from the Circuit Court for the District of Indiana.
1. Whether the 4th section of the act of 1793, respecting 

persons escaping from service of their masters is repealed, so 
far as relates to the penalty, by the act of 1850, on the same 
subject.

2. Whether, if the act of 1793 is repealed as to the penalty, 
the repeal will bar an action that was pending at the time of 
the repeal.

The fugitive slave law of 1850 does not repeal the 4th sec-
tion of the act of 1793 in terms; and if it is repealed, it must 
be by implication. As a general rule it is not open to contro-
versy, that where a new statute covers the whole subject- 
matter of an old one, adds offences, and prescribes different 
penalties for those enumerated in the old law, that then the 
former statute is repealed by implication; as the provisions 
of both cannot stand together.

To ascertain whether there be repugnance, the two enact-
ments must be compared.

The 4th section of the act of 1793 provides: 1st. That any 
person who shall, knowingly and willingly, obstruct or hinder 
a claimant, his agent or attorney, in arresting a fugitive from 
labor:

Or, 2d. Shall rescue the fugitive from the claimant, his 
agent or attorney, after he has been arrested:

Or, 3d. Shall, knowingly and willingly, harbor, or conceal 
the fugitive, knowing he is such: That for committing either 
of said offences such person shall forfeit and pay the sum of 
five hundred dollars: which penalty may be recovered by the 
claimant for his own benefit; and reserving also to the claim-
ant his right of action in damages for the actual injuries he 
may have sustained, be they more or less.

The act of 1850, section 7, declares:
1st. That any person who shall, knowingly and willingly, 

obstruct, hinder or prevent, such claimant, his agent or at-
torney—or any person or persons, lawfully assisting him, her 
or them, from arresting such fugitive—either ivith or without 
process:
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Or, 2d. Shall rescue, or attempt to rescue, such fugitive, 
when arrested, from the custody of the claimant, his agent or 
attorney, * or from the custody of any other person, or 
persons, lawfully assisting: *-

Or, 3d. Shall aid, abet, or assist the person owing service, 
directly, or indirectly, to escape from such claimant, his 
agent or attorney, or other person or persons legally assisting:

Or, 4th. Shall harbor or conceal such fugitive, so as to pre-
vent his discovery and arrest, after notice or knowledge of the 
fact, that such person was a fugitive: The person so offend-
ing, in either of the cases specified, shall be subject to a fine 
not exceeding one thousand dollars, and imprisonment not 
exceeding six months, on conviction by indictment. Secondly, 
That the person thus offending, shall forfeit and pay, by way 
of civil damages, to the party injured by such illegal conduct, 
the sum of one thousand dollars for each fugitive lost, by 
reason of such conduct, to be recovered by action of debt.

And the question is, whether the foregoing provisions of 
the act of 1850 are repugnant to those contained in the act 
of 1793, so far as the penalty of five hundred dollars is con-
cerned.

The former statute gives this penalty to the owner in three 
cases: for obstructing an arrest; for a rescue; and for har-
boring the fugitive. It was given, regardless of the fact, 
whether the owner had or had not recovered his slave ; and 
in addition, by the act of 1793 he might sue for, and recover, 
the value, if the slave was lost by the illegal conduct of the- 
defendant; or he might recover the inferior damages, if the 
slave was obtained.

By the act of 1850, a penalty is inflicted, by way of fine, 
on conviction ; and imprisonment is added. The prosecu-
tion is at the instance of the United States, with which the 
owner of the slave is not necessarily connected, the govern-
ment taking the penalty recovered: nor is it of any conse-
quence, under this mode of proceeding, whether the owner 
has or has not recovered his slave; the offender being equally 
liable to prosecution for committing any one of the offences 
enumerated in the statute, including the old ones, found in the 
act of 1793, and the additional ones, superadded in that of 
1850, and which are indicated by the words in italics. The 
recent statute covers every offence found in the former act, 
which subjects the offender to a penalty of 500 dollars, and 
prescribes a new, and different penalty, recoverable by indict-
ment ; and is plainly repugnant to the act of 1793.

A seeming difficulty exists, in the concluding part of the 
seventh section of the new act, which awards civil compensa- 
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tion to the owner for the loss of each slave, if that loss was 
occasioned by any one of the illegal acts that are made indict-
able : but no recovery under, and by force of the statute, can 
be had, unless the owner has lost the slave. The policy of the 
*4401 law *s *°bvious.  On trials, illegal conduct, and loss,

-I might be fully established; but then, the wide range 
of proof, as to value, could still, in effect, defeat the suit by 
a verdict for low damages: and therefore Congress fixed the 
value alike in every case of loss, and took the assessment of 
damages from the jury. This provision is new, and inconsist-
ent with the 4th section of the act of 1793, in this: The former 
act imposes a penalty of five hundred dollars, in the enumer-
ated cases, regardless of any actual loss on the part of the 
owner: whereas, for the same offences, the act of 1850 allows 
civil damages of one thousand dollars for each slave lost; but 
nothing when he is regained—loss being the ground of action: 
nevertheless, the party injured is left to his common-law 
remedy for any damage he may have sustained short of actual 
loss of the slave by the illegal conduct of the offending party: 
and for actual loss also, if he prefers and elects that remedy 
to an action for civil damages under the statute—but both 
modes cannot be pursued.

We therefore answer, to the first question certified, that 
the act of 1850 has repealed, so far as relates to the penalty, 
the fourth section of the act of 1793.

The next question referred to us for decision presents no 
difficulty.

The suit was pending below when-the act of September 18, 
1850, was passed, and was for the penalty of 500 dollars, 
secured by the 4th section of the act of 1793. As the plain-
tiff’s right to recover depended entirely on the statute, its 
repeal deprived the court of jurisdiction over the subject-
matter. And in the next place, as the plaintiff had no vested 
right in the penalty, the legislature might discharge the de-
fendant by repealing the law. We therefore answer, to the 
second question certified, that the repeal of the 4th section of 
the act of 1793 does bar this action, although pending at the 
time of the repeal.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
District of Indiana, and on the points or questions on which 
the judges of the said Circuit Court were opposed in opinion, 
and which were certified to this court for its opinion agree-
ably to the act of Congress in such case made and provided, 
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and was argued by counsel. On consideration whereof, it is 
the opinion of this court:—
' 1st. That the fourth section of the act of Congress, ap-

proved on the 12th day of February, A. d ., 1793, entitled “ An 
act respecting fugitives from justice and persons escaping from 
the *service  of their masters,” is repealed, so far as re- pg,., 
lates to the penalty, by the act of Congress approved L 
September 18th, 1850, entitled, “ An act to amend, and sup-
plementary to, the act entitled ‘ An act respecting fugitives 
from justice and persons escaping from the service of their 
masters,’ ” approved February 12th, 1793.

2d. That the repeal of the said fourth section will in law 
bar the present action that was pending at the time of the 
repeal. Whereupon, it is now here ordered and adjudged by 
this court that it be so certified to the said Circuit Court.

Lewis  Roge rs , Appellan t , v . Jose ph  G. Lindsey , 
Henby  S. Atwood , and  John  S. Bennet t .

The following paper, viz.
“ The President or Cashier of the Planters and Merchants Bank will please 

hold, subject to the order of Mr. J. G. Lindsey, all the debts referred to in 
the inclosed letter from Mr. McFarlin, except the two drafts of McCollier 
Minge, upon the Messrs. Ellicotts, of Baltimore, which, when collected, 
please place to my credit ” — imports an authority to Lindsey to control 
the settlement and collection of these several demands; but not necessarily 
a transfer of the title or interest in them.

The circumstances of the case favor this construction. Lindsey had become 
personally responsible for a sum of money, which these debts were intended 
in part to meet. As an honest transaction, it would answer all purposes, if 
he had only a power to collect the debts.

Where Lindsey, under this power, assigned an interest in one of these judg-
ments, and the bill charged that the assignee knew of the interest of the 
original creditor, which the assignee, in his answer, did not deny, he failed 
to bring himself within the rules which protect a purchaser for a valuable 
consideration without notice, and his claim must be set aside.

Lindsey’s having assigned this judgment to a third person, and then taken a 
reassignment of it, does not vary the case. He stands then in his original 
position.

I This  was an appeal from the Circuit Court of the United 
States for the Southern District of Alabama.

The bill was filed by Rogers against Lindsey, Atwood, and 
Bennett, under the circumstances mentioned in the opinion 
of the court, and which it is not necessary to repeat.

The cause was heard upon the bill, answers, exhibits, and 
proofs, in the said District Court, on the 17th of April, 1850, 
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