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ment and consideration for giving and executing agreement 
“ B ” were the false representations of said Levy of his cir-
cumstances, the value of the property mortgaged, and that 
he, said Levy, had paid large sums of money to save said debt 
secured by said mortgage for said Very; these statements 
and representations were made before and at the time said 
agreement “ B ” was executed and delivered, and said Davis 
then believed them to be true, but subsequently found them 
to be false.”

This is all the testimony in support of the charge of fraud. 
What he means, when he says he subsequently found the rep-
resentations to be false, he does not explain. That he had 
any personal knowledge of their falsehood he does not say; 
and his statement indicates only that, by subsequent inquiry, 
and the information elicited thereby, he became satisfied that 
he was deceived. It would not be in conformity with settled 
rules of pleading and evidence in courts of equity, to convict 
a party of a fraud, not charged on the record, and brought 
out for the first time by the voluntary statements of a wit-
ness in answer to no question, and resting at last upon mere 
hearsay.

The decree of the Circuit Court is affirmed, with costs.
ORDER.

This cause came on to be heard on the transcript of the 
record, from the District Court of the United States for the 
District of Arkansas, and was argued by counsel. On consid-
eration whereof, it is now here ordered, adjudged, and de-
creed by this court, that the decree of the said Circuit Court 
in this cause be, and the same is hereby, affirmed with costs.

*Hor ac e  H. Day , Plai nti ff  in  err or , v . W. James  
Woo dwo rth , Miller  Turn er , Willa m W. Pyn - L 
chorn , Robert  L. Fuller , And rew  Sisso n , Harv ey  
Clemenc e , Thomas  Bolton , Merr et  Bri sto l , Jose ph  
Bowen , Andr ew  Elmandor f , Seth  G. Pope , Edwar d  
Gor ham , Eph rai m C. Brett , Arno ld  Turner , Marc us  
Tob y , Geor ge  J. Kipp , Joh n  B. Bump ,-- Atthou se ,
Eras tus  Bro wn , Era stus  F. Russell , Joh n  C. Rus -
sell , Asa  C. Russell , Edward  P. Wood wor th , Lori ng  
G. Robbi ns , Loren zo  H. Rice , an d  Mark  Ross iter .

Where an action of trespass quare clausum fregit was brought, and the defend-
ants justified, and the court allowed the defendants, upon the trial, to open 
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and close the argument, this ruling of the court is not a proper subject for 
a bill of exceptions.1

The suit being brought by the owner of a mill-dam below, against the owners 
of a mill above, for forcibly taking down a part of the dam, upon the^alle- 
gation that it injured the mill above, it was proper for the court to charge 
the jury, that, if they found for the plaintiff, upon the ground that his dam 
caused no injury to the mill above, they should allow, in damages, the cost 
of restoring so much of the dam as was taken down, and compensation for 
the necessary delay of the plaintiff’s mill; and they might also allow such 
sum for the expenses of prosecuting the action, over and above the taxable 
costs, as they should find the plaintiff had necessarily incurred, for counsel-
fees, and the pay of engineers in making surveys, &c.1 2 *

But if they should find for the plaintiff, on the ground that the defendants 
had taken down more of the dam than was necessary to relieve the mill 
above, then, they would allow in damages the cost of replacing such excess, 
and compensation for any delay or damage occasioned by such excess; but 
not any thing for counsel-fees or extra compensation to engineers, unless 
the taking down of such excess was wanton and malicious.8

In actions of trespass, and all actions on the case for torts, a jury may give 
exemplary or vindictive damages, depending upon the peculiar circum-
stances of each case. But the amount of counsel-fees, as such, ought not to be 
taken as the measure of punishment, or a necessary element in its infliction.4 * * *

The doctrine of costs explained.
Whether the verdict would carry costs or not, was a question with which the 

jury had nothing to do.8

This  case was brought up, by writ of error, from the Cir-

1 Followe d . Schoff v. Laithe, 58 
N. H., 503. S. P. United States v. 
Dunham, 21 Law Rep., 591.

2 Fol lo we d . Milwaukee ¿yc. R. R.
Co. v. Arms, 1 Otto, 493; Castro v.
Uriarte, 12 Fed. Rep., 254; s. c., 2
N. Y. Civ. Pro., 214; 2 McC. Civ. Pro.,
205. Cite d . Philadelphia frc. R. R.
Co. v. Quigley, 21 How., 213; Brown 
v. Evans, 8 Sawy., 490; Lienkauf v. 
Morris, 66 Ala., 414.

8 Followe d . Beckwith v. Bean, 8 
Otto, 276.

Where a business has been partially 
interrupted, because of the trespass, 
it is competent to prove, upon the 
question of damages, the amount of 
business previously done, and how 
much less the business was during 
the months when the injury occurred 
than during the corresponding months 
of the previous year, and the profits 
upon the business ; and where the evi-
dence is sufficient to show that the 
falling off of business was in conse-
quence of the wrongful acts of the 
defendant, the loss of profits thus 
established is a proper item of dam-
ages. Schile v. Brokaus, 80 N. Y., 
614, 619.

Where a trespass is not wilful, only 
390

compensatory damages are allowable. 
Waldron v. Marcier, 82 HL, 550; Chi-
cago ifc. R. R. Co. v. Scurr, 59 Miss., 
456 ; Massie v. Baily, 33 La. Ann., 485; 
Parsons v. Lindsay, 26 Kan., 426; 
Jones v. Marshall, 56 Iowa, 739.

In assessing exemplary damages, the 
expenses of litigation may be taken 
into consideration. Welch v. Durand, 
36Conn., 182; Titus?. Calkins, 21 Kan., 
722; including attorney’s fees. Cooper 
v. Cappel, 29 La. Ann., 213; Einney v. 
Smith, 31 Ohio St., 529.

4 Appro ve d . Flanders v. Tweed, 
15 Wall., 453. Fol lo we d . These v. 
Huntingdon, 23 How., 9; Oelrichs V. 
Spain, 15 Wall., 231. Cite d . Frank-
furter v. Bryan, 12 Bradw. (Ill.), 556.

That counsel fees cannot be allowed 
as part of the damages, see Pacific 
Ins. Co. v. Conard, Baldw., 138; 
Blanchard Gunstock 8pc. Co. v. Warner, 
1 Blatchf., 258 ; Teese v. Huntingdon, 
23 How., 2; Stimpson v. The Railroads, 
1 Wall. Jr., 164. In what cases coun-
sel-fees may be recovered as part of 
the damages, see Guernsey v. Shellman, 
59 Ga., 797; Imler v. Imler, 94 Pa. St., 
372.

8 See also Gallena v. Hot Springs 
R. R., 13 Fed. Rep., 123.



DECEMBER TERM, 1851. 363

Day v. Woodworth et al.

cuit Court of the United States for the District of Massa-
chusetts.

It was an action of trespass quart clausum fregit brought 
by Day, a citizbn of New York, against the defendants in error, 
citizens of Massachusetts, for pulling down a mill-dam within 
the town of Great Barrington, in the county of Berkshire, 
Massachusetts.

The defendants put in a plea of not guilty, and also a spe-
cial plea of justification, viz.:

And the defendants further say, that at the time when the 
said trespasses are alleged to have been committed, and for a 
long time previously thereto, and prior to, and at the time of 
the erection of the said plaintiff’s said dam, certain mills and 
a certain mill-dam, the property of, and in the use and pos-
session of *the  Berkshire Woollen Company, (a corpo- 
ration duly established by the laws of the State of L 
Massachusetts,) had been and were then lawfully erected and 
maintained, by, upon, and across said stream on which plain-
tiff’s dam was built; that while said mills and dam were thus 
erected and maintained, and used by said corporation, the 
plaintiff unlawfully caused to be erected in said stream, and 
below said dam, and at the time of said alleged trespass, un-
lawfully caused to be maintained therein the said dam in his 
declaration mentioned, in such manner as to injure the said 
mills and dam of the said corporation; that the defendants, 
by direction of said Berkshire Woollen Company, and as their 
agents and servants, did enter upon the said plaintiff’s close, 
and did break down and demolish said plaintiff’s dam, in the 
manner least injurious to said dam ; that they broke down 
and demolished no more of said dam than was necessary to 
remove or relieve the injury to said company’s mills and dam 
caused by the maintenance of said plaintiff’s said dam as afore-
said, and that said defendants did not break and enter the 
plaintiff’s close, any further or otherwise, nor thereupon use 
more force or violence, than were reasonably necessary to re-
lieve the injury aforesaid.

The plaintiff joined issue upon the plea of not guilty, and 
replied to the special plea as follows:

And as to the said plea of the said defendants by them first 
above pleaded, the said plaintiff says, that he ought not to be 
barred from having and maintaining his aforesaid action there-
of against them; because he says, that although true it is that 
at the said time when, &c., the said Berkshire Woollen Com- 
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pany were then the owners and possessed of the said mills and 
dam in the said plea mentioned, and although true it is that 
the said mills and dam were upon and across the same stream 
on which the said plaintiff’s dam then was, and although true 
it was that the said defendants committed the said trespasses 
by command of the said corporation, for replication neverthe-
less in this behalf, the said plaintiff says, that the said defend-
ants of their own wrong and without the residue of the cause in 
their said plea alleged, broke and entered the close of the said 
plaintiff, and tore down and destroyed the said dam, and com-
mitted the said trespasses in the introductory part of the said 
plea mentioned, in manner and form as the said plaintiff hath 
above complained, and this he prays may be inquired of by 
the country. Wherefore he prays judgment and for his costs.

By B. R. Cur tis , Esq., his Attorney. 
And the defendants do the like.

By William  Whiti ng , Esq., their Attorney.

»onrn *Upon  the trial, the jury came into court once for 
J instructions, and afterwards returned three times 

with verdicts.
The final verdict was as follows:
In the above-entitled cause the jury find that the reduction 

of the said dam of the said plaintiff, to the extent of three 
inches for its entire length, was justified; but that the further 
reduction was not justified; and so the jury find that the said 
defendants, of their own wrong, and without the residue of 
the cause by the said defendants in their said first plea 
alleged, committed the trespasses in the said plea mentioned, 
in manner and form as the said plaintiff hath, in his said 
declaration, complained; and thereof assess damages in the 
sum of two hundred dollars.

Robert  Orr , Foreman.

Whereupon the court entered up judgment for two hun-
dred dollars damages, without costs. The reason why the 
judgment was entered “without costs” may be seen by a 
reference to a book recently published by Stephen D. Law, 
Esq., p. 256. The book is upon the jurisdiction and practice 
of the United States Courts.

The bill of exceptions contains the proceedings of the court 
with respect to these several verdicts, and was as follows:

Bill of Exceptions.
This is an action of trespass for breaking and entering the 

plaintiff’s close and tearing down his mill-dam. The defend- 
392



DECEMBER TERM, 18 51. 365

Day v. Woodworth et al.

ants justified, under an alleged right to enter, &c., because 
the dam was a nuisance to mills above, on the same stream, 
belonging to the Berkshire Woollen Company, whose ser-
vants the defendants were, and that, by command of the said 
company, the defendants entered and took down so much and 
no more of the said dam as was necessary to relieve the mills 
above.

At the trial the defendants claimed the right to begin and 
offer their evidence first, and open and close the argument. 
The plaintiff claimed the same right. The presiding judge 
ruled in favor of the defendants, and the plaintiff’s counsel 
excepted to the ruling. The presiding judge instructed the 
jury in his first summing up, that the defendants had a right 
by law to enter the plaintiff’s close, and to take down so 
much of the plaintiff’s dam as was necessary to relieve the 
mills above from all practical injury occasioned by that dam; 
but that if the defendants had taken down more of the dam 
than was necessary for that end, or if none was necessary to 
be taken down for that end, the jury must find for the plain-
tiff.

That if the jury should find for the plaintiff on the last 
ground, viz. that the plaintiff’s dam caused no injury to the 
mills above, the plaintiff was entitled to a complete indemnity, 
*and the jury would allow in damages the cost of 
restoring so much of the dam as was taken down, and L 
compensation for necessary delay of plaintiff’s mill; and they 
might also allow such sum for the expenses of prosecuting 
the action, over and above the taxable costs, as they should 
find the plaintiff had necessarily incurred for counsel-fees and 
the pay of engineers in making surveys, &c. But if the jury 
should find for the plaintiff on the first ground, viz. in that 
the defendants had taken down more of the dam than was 
necessary to relieve the mills above, unless such excess was 
wanton and malicious, then the jury would allow in damages 
the cost of replacing such excess, and compensation for any 
delay or damage occasioned by such excess, but not any thing 
for counsel-fees or extra compensation to engineers.

The plaintiff’s counsel requested the court to instruct the 
jury that they might allow counsel-fees, &c., if there was 
any excess in taking down more of the dam than was justi-
fiable, and gave as a reason that the defendants thereby 
became trespassers ab initio. The presiding judge instructed 
the jury as above set forth on this point.

After being charged by the presiding judge, the jury re-
tired, and subsequently came into court for instructions, 
preferring a written request, as follows:
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U. S. C. C. Jury Room, Dec. 8, 1849.
To his  Hon or  Judg e Spra gue :

If the jury find that the plaintiff’s dam was too high 
and ought to be reduced, but not to the extent of the re-
duction by the defendants, can the jury find a verdict to 
that effect for the plaintiff according to law ? if so, can they 
find damages for the excess of such reduction?

R. Orr , Foreman.

Thereupon the presiding judge gave anew the instructions 
above set forth, except that he instructed them not to allow 
any thing for counsel-fees, &c., if they should find that the 
reduction of the dam to any extent was justifiable. The 
jury again retired, and subsequently returned into court 
with a written paper, in the words following:

U. ¡S. C. C. Jury Room, Dec. 8, 1849.
In the case of H. H. Day against Woodworth et al. the 

jury find that the reduction of the plaintiff’s dam to the 
extent of three inches for its entire length justifiable. The 
jury further find that the defendants pay to the plaintiff 
the sum of one thousand dollars in full for such excess of 
reduction and delay. Robert  Orr , Foreman.

The plaintiff asked to have a verdict presented to the 
*^671 f°reman *f° r hi® signature, following the words of 

the issue. The presiding judge stated that he was 
not prepared to say to the jury that that would be the 
same in substance as their finding, and ruled that the 
verdict, to be presented to the foreman for his signature, 
should also set forth that part of the finding that the plain-
tiff’s dam was lawfully reduced to the extent of three inches 
throughout its entire length. There was no evidence that 
the defendants had reduced the plaintiff’s dam through its 
entire length, but it appeared that the plaintiff’s dam was 
one hundred and twelve feet long, and that the part cut 
down by the defendants was the most westerly part, about 
fifty-four feet in length, and that this fifty-four feet was cut 
down about inches, and that this would have the effect of 
reducing the obstruction presented by the dam more than 
three inches for its entire length.

To the above rulings of the presiding judge the plaintiff 
excepted.

In this stage of the proceedings, the defendants’ counsel 
desired of the presiding judge to inquire of the jury whether 
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something for counsel-fees was not included in the sum of one 
thousand dollars mentioned in said finding of the jury.

The presiding judge being of opinion that there was no 
evidence which would warrant the jury in finding damages 
to the amount of one thousand dollars for the said excess of 
reducing the dam, without expressing this opinion, made the 
inquiry requested, to which the foreman answered, that they 
did not allow any thing for counsel-fees, but only for the 
excess and delay, as appeared by the written verdict. The 
defendants’ counsel then urged that the written verdict said 
that the sum of one thousand dollars was to be in full, and 
requested the presiding judge to ask the jury if they did not 
allow that sum in the expectation that the plaintiff was to 
recover no more. The foreman of the jury responded in sub-
stance as before, but one of his fellows said he understood 
the plaintiff was to recover no more, and that each party was 
to pay his own costs, and that he had agreed to the verdict 
on that understanding. This understanding was denied by 
another of the jury, and the presiding judge then said that it 
must be the verdict of each juror, and that this was not the 
verdict of the one who said he had agreed to it on the mis-
understanding, and therefore the presiding judge proceeded 
to sum up anew on the subject of damages, referring to the 
evidence, and giving to the jury substantially the instructions, 
in point of law, before given, and adding that, if the plaintiff 
should recover $1,000 damages, he would, as the prevailing 
party, by law recover his taxable costs; and having so done, 
directed the jury again to retire; to this proceeding the 
plaintiff’s counsel excepted. Subsequently, the jury again 
returned into *court,  and brought in a second verdict, 
in writing, in the words following: L

U. 8. C. C. Jury Room, Boston, Dec. 8, 1849.
In the case of Horace H. Bay v. Woodworth et al., the jury 

find that the reduction of the plaintiff’s dam to the effect of 
three inches for its entire length was justifiable.

The jury further find, that the defendants pay to the plain-
tiff the sum of two hundred dollars for such excess of reduc-
tion and delay. Rob ert  Orr , Foreman.

This verdict was put in the form in which it appears on 
the record, but before it was signed, the plaintiff’s counsel 
suggested to the presiding judge, that, as the jury had been 
instructed that in one event the plaintiff would recover costs, 
some of the jury might have agreed to this verdict with that 
understanding, and requested that this inquiry might be 

395



368 SUPREME COURT.

Day v. Woodworth et al.

made of the jury ; thereupon the presiding judge inquired of 
the jury whether, in rendering this verdict, they had any 
reference to costs, and the foreman of the jury, having replied 
that they had not, was about to sign the verdict, when one of 
his fellows objected, and stated that he had agreed to the ver-
dict in the belief that, as prevailing party, the plaintiff could 
recover his costs; thereupon the presiding judge charged the 
jury a third time on the subject of damages, referring to the 
evidence, and repeating in substance the instructions in point 
of law before given; and further instructed them that the 
plaintiff, recovering only two hundred dollars, would not re-
cover costs, and that it would be a violation of their oaths to 
have any regard to the costs, it being their duty to find the 
actual damage proved, and no more, and directed them again 
to retire; which having done, they brought in the verdict which 
appears of record. To all these proceedings the plaintiff ex-
cepted, and prayed that his exceptions might be allowed, and 
that this bill of exceptions might be signed and sealed by his 
honor the judge ; all of which being found true, the same is 
accordingly signed and sealed.

Peleg  Spra gue , [seal .]
Judge of the U. S. Mass. District.

Upon this exception the case came up to this court, and 
was argued by Mr. Gillet, for the plaintiff in error, no counsel 
appearing for the defendants.

Mr. Gillet made the following points :
First. The affirmative was with the plaintiff, and he had 

the right to introduce evidence first, and the right to open 
and close the argument. Burr. Pr., 233.
*Qftcn *Where  the general issue is pleaded, the plaintiff 

$ J has always the right to begin. Carter v. Jones, 6 Carr.
& P., 64; Colton v. James, 1 Moo. & M., 273, 275, and 505; 
Cooper v. Wakley, 3 Carr. & P., 474 and note; Fishy. Travers, 
3 Carr. & P., 578 ; Price v. Seaward, 1 Carr. & M., 23; Booth 
v. Milins, 15 Mees. & W., 669; Cripps v. Wells, 1 Carr. & M., 
489 ; Mercer v. Whall, 5 Ad. & El. (n . s .), 447 ; Harrison v. 
Gould, 8 Carr. & P., 580; Ayer v. Austin, 6 Pick. (Mass.), 
225; Brooks v. Barrett, 7 Id., 94; Ware v. Ware, 8 Me., 42; Lunt 
v. Wormell, 19 Me., 100,102; Sawyer y. Hopkins, 22 Me., 268; 
Robinson v. Hitchcock, 8 Mete. (Mass.), 64; Sullivant y. Rear-
don, 4 Ark., 140; Lexington Ins. Co. y. Paver, 16 Ohio, 324.

Second. The judge erred in refusing to instruct the jury, 
that if the defendants cut down the plaintiff’s dam more than 
was necessary to relieve the mills above, that they were not 
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authorized, to allow any thing in addition to cover counsel-fees 
or extra compensation paid by him to engineers.

Third. The judge erred in charging the jury that it would 
be a violation of their oaths to have any regard to whether 
their verdict would carry costs or not.

Fourth. This being an action of tort, the plaintiff was not 
limited to the actual damages proved ; but the jury were au-
thorized to give him such as the circumstances of the case 
might indicate as proper; Allen v. Blunt, 2 Woodb. & M., 
121; Jennings v. Maddox, 8 B. Mon. (Ky.), 109; Whipple v. 
The Cumberland Man. Co., 2 Story, 661; Washburn v. Grould, 
3 Story, 136 ; Whitmore v. Cutter, 1 Gall., 478; 1 Baldw., 328; 
The Apollon, 9 Wheat., 379 ; Staats v. Ex. of Teneyck, 3 Cai. 
(N. Y.), Ill; Kingsbury v. Smith, 13 N. H., 122; 4 Johns. 
(N. Y.), 1; Street v. Patrick, 12 Me., 9; Beal v. Thompson, 3 
Bos. & P., 407; Pitkin v. Leavitt, 13 Vt., 379; Earle v. Sawyer, 
4 Mass., 1, 12 ; Boston Man. Co. v. Fiske, 2 Mason, 119, 120; 
Sedgwick on Damages; Curtis on Patents, &c.

Mr. Justice GRIER delivered the opinion of the court.
The plaintiff in error was plaintiff below in an action of 

trespass, charging the defendants with tearing down and de-
stroying his mill-dam. The defendants pleaded in justifica-
tion that the Berkshire Woolen Company owned mills above 
the dam of plaintiff, who illegally erected and maintained the 
same, so as to injure the mills above; that by direction of said 
company, and as their agents and servants, they did enter 
plaintiff’s close, and did break down and demolish so much of 
the plaintiff’s dam as was necessary to remove the nuisance 
and injury to the mills above, and no more, and as they law-
fully might. To this plea the plaintiff replied de injuria, &c.

*On the trial of this issue, the defendants “ claimed 
the right to begin and offer their evidence first, and L 
open and close the argument. The plaintiff claimed the 
same right. The court ruled in favor of the defendants, to 
which the plaintiff excepted.” This ruling of the court is 
now alleged as error.

Our attention has been pointed to numerous decisions of 
English and American courts on this subject, which we think 
it unnecessary to notice more particularly, than to state, that 
the question whether a defendant in trespass who pleads a 
plea in justification only, has a right to begin and conclude, 
has been differently decided in different courts. It is a ques-
tion of practice only, and depends on the peculiar rules of 
practice which the court may adopt. The English courts 
have regretted that an objection to the ruling of the court at 
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nisi prius on this question should ever have been permitted 
to be received as a ground for a new trial. But although a 
court may sometimes grant a new trial where the judge has 
not accorded to a party certain rights to which, by the rules 
of practice of the court, he may be justly entitled, we are of 
opinion that the ruling of the court below on such a point is 
not the proper subject of a bill of exceptions or a writ of 
error. A question as to the order in which counsel shall 
address the jury does not affect the merits of the controversy. 
As a matter of practice, the Circuit Court of Massachusetts 
had a right to make its own rules. The record does not 
show that the rule of the court is different from their judg-
ment on this occasion. So that the plaintiff has failed to 
show any error in the decision, assuming it to be a proper 
subject of exception.

The great question, on the trial of this case, appears to 
have been whether the plaintiff’s dam was higher than he had 
a right to maintain it, and if so, whether the defendants had 
torn down more of it, or made it lower than they had a right 
to do.

The plaintiff’s counsel requested the court to instruct the 
jury that “ they might allow counsel-fees, &c., if there was 
any excess in taking down more of the dam than was justifi-
able, and give as a reason that the defendants thereby became 
trespassers ab initio."

The court instructed the jury “that if they should find for 
the plaintiff on the first ground, viz., that the defendants had 
taken down more of the dam than was necessary to relieve 
the mills above, unless such excess was wanton and mali-
cious, then the jury would allow in damages the cost of 
replacing such excess, and compensation for any delay or 
damage occasioned by such excess, but not any thing for 
counsel-fees or extra compensation to engineers.”

*This instruction of the court is excepted to, on two 
grounds. First, because “this being an action of 

trespass, the plaintiff was not limited to actual damages 
proved,” and secondly, that the jury, under the conditions 
stated in the charge, should have been instructed to include 
in their verdict for the plaintiff, not only the actual damages 
suffered, but his counsel-fees and other expenses incurred in 
prosecuting his suit.

It is a well-established principle of the common law, that 
in actions of trespass and all actions on the case for torts, a 
jury may inflict what are Called exemplary, punitive, or vin-
dictive damages upon a defendant, having in view the enor-
mity of his offence rather than the measure of compensation 
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to the plaintiff. We are aware that the propriety of this doc-
trine has been questioned by some writers; but if repeated 
judicial decisions for more than a century are to be received 
as the best exposition of what the law is, the question will 
not admit of argument. By the common as well as by stat-
ute law, men are often punished for aggravated misconduct 
or lawless acts, by means of a civil action, and the damages, 
inflicted by way of penalty or punishment, given to the party 
injured. In many civil actions, such as libel, slander, seduc-
tion, &c., the wrong done to the plaintiff is incapable of being 
measured by a money standard; and the damages assessed 
depend on the circumstances, showing the degree of moral 
turpitude or atrocity of the defendant’s conduct, and may 
properly be termed exemplary or vindictive rather than com-
pensatory.

In actions of trespass, where the injury has been wanton 
and malicious, or gross and outrageous, courts permit juries 
to add to the measured compensation of the plaintiff which 
he would have been entitled to recover, had the injury been 
inflicted without design or intention, something farther by 
way of punishment or example, which has sometimes been 
called “ smart money.” This has been always left to the dis-
cretion of the jury, as the degree of punishment to be thus 
inflicted must depend on the peculiar circumstances of each 
case. It must be evident, also, that as it depends upon the 
degree of malice, wantonness, oppression, or outrage of the 
defendant’s conduct, the punishment of his delinquency can-
not be measured by the expenses of the plaintiff in prosecut-
ing his suit. It is true that damages, assessed by way of 
example, may thus indirectly compensate the plaintiff for 
money expended in counsel-fees; but the amount of these 
fees cannot be taken as the measure of punishment or a nec-
essary element in its infliction.

This doctrine about the right of the jury to include in their 
verdict, in certain cases, a sum sufficient to indemnify the 
*plaintiff for counsel-fees and other real or supposed (-*079  
expenses over and above taxed costs, seems to have *-  
been borrowed from the civil law and the practice of the 
courts of admiralty. At first, by the common law, no costs 
were awarded to either party, eo nomine. If the plaintiff 
failed to recover, he was amerced pro falso clamore. If he 
recovered judgment, the defendant was in misericordia for 
his unjust detention of the plaintiff’s debt, and was not there-
fore punished with the expensa litis under that title. But this 
being considered a great hardship, the statute of Gloucester, 
(6 Ed. 1, c. 1,) was passed, which gave costs in all cases
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when the plaintiff recovered damages. This was the origin 
of costs de incremento ; for when the damages were found by 
the jury, the judges held themselves obliged to tax the mod-
erate fees of counsel and attorneys that attended the cause. 
See Bac. Abr. tit. Costs.

Under the provisions of this statute every court of common 
law has an established system of costs, which are allowed to 
the successful party by way of amends for his expense and 
trouble in prosecuting his suit. It is true, no doubt, and is 
especially so in this country, (where the legislatures of the 
different States have so much reduced attorneys’ fee-bills, and 
refused to allow the honorarium paid to counsel to be exacted 
from the losing party,) that the legal taxed costs are far be-
low the real expenses incurred by the litigant; yet it is all 
the law allows as expensa litis. If the jury may, “if they see 
fit,” allow counsel-fees and expenses as a part of the actual 
damages incurred by the plaintiff, and then the court add 
legal costs de incremento, the defendants may be truly said to 
be in misericordia, being at the mercy both of court and jury. 
Neither the common law, nor the statute law of any State, 
so far as we are informed, has invested the jury with this 
power or privilege. It has been sometimes exercised by the 
permission of courts, but its results have not been such as to 
recommend it for general adoption either by courts or legis-
latures.

The only instance where this power of increasing the 
“actual damages” is given by statute is in the patent laws of 
the United States. But there it is given to the court and not 
to the jury. The jury must find the “actual damages’’in-
curred by the plaintiff at the time his suit was brought; and 
if, in the opinion of the court, the defendant has not acted in 
good faith, or has been stubbornly litigous, or has caused 
unnecessary expense and trouble to the plaintiff, the court 
may increase the amount of the verdict, to the extent of treb-
ling it. But this penalty cannot, and ought not, to be twice 
inflicted ; first, at the discretion of the jury, and again at the 
discretion of the court. The expenses of the defendant over 
*070-1 and above taxed costs are usually *as  great as those of 

plaintiff; and yet neither court nor jury can compen-
sate him, if the verdict and judgment be in his favor, or amerce 
the plaintiff pro f also clamore beyond tax costs. Where such 
a rule of law exists allowing the jury to find costs de incremento 
in the shape of counsel-fees, or that equally indefinite and un-
known quantity denominated (in plaintiff's prayer for in-
struction) “ &c.,” they should be permitted to do the same for 
the defendant where he succeeds in his defence, otherwise the
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parties are not suffered to contend in an equal field. Besides, 
in actions of debt, covenant, and assumpsit, where the plaintiff 
always recovers his actual damages, he can recover but legal 
costs as compensation for his expenditure in the suit, and as 
punishment of defendant for his unjust detention of the debt; 
and it is a moral offence of no higher order, to refuse to pay 
the price of a patent or the damages for a trespass, which is 
not wilful or malicious, than to refuse the payment of a just 
debt. There is no reason, therefore, why the law should give 
the plaintiff such an advantage over the defendant in one 
case, and refuse it in the other. See Barnard v. Poor, 21 
Pick. (Mass.), 382 ; and Lincoln v. the Saratoga Railroad, 29 
Wend. (N. Y.), 435.

We are of opinion, therefore, that the instruction given 
by the court in answer to the prayer of the plaintiff, was 
correct.

The instruction to the jury, also, was clearly proper as re-
spected the measure of the damages, and that the jury had 
nothing to do with the question whether their verdict would 
carry costs. The judgment is therefore affirmed.

ORDER.

This cause came on to be heard on the transcript of the 
record, from the Circuit Court of the United States, for the 
District of Massachusetts, and was argued by counsel. On 
consideration whereof, it is now here ordered and adjudged 
by this court, that the judgment of the said Circuit Court in 
this cause be, and the same is hereby, affirmed, with costs, for 
the defendants in error.

Joseph  Fowler , Juni or , Appellan t , v . Nathan  Hart .
Real property, in Louisiana, was bound by a judicial mortgage.
The owners of the property then took the benefit of the Bankrupt Act of the 

United States.
A creditor of the bankrupt then filed a petition against the assignee, alleging 

that he had a mortgage upon the same property, prior in date to the judi-
cial mortgage, but that, by some error, other property had been named, and 
praying to have the error corrected. Of this proceeding the judgment cred-
itor had no notice.

*The court being satisfied of the error, ordered the mortgage to be re- 7*374  
formed, and thus gave the judgment creditor the second lien instead 
of the first; and then decreed that the property should be sold free of all 
incumbrances. Of this proceeding, and also of the distribution of the pro-
Vol . xii i.—26 401
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