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District of Texas, and was argued by counsel. On considera-
tion whereof, it is now here ordered, adjudged, and decreed by 
this court, that the decree of the said District Court in this 
cause be, and the same is hereby reversed with costs; and 
that this cause be, and the same is hereby remanded to the 
said District Court, with directions to that court to enter a 
decree in favor of the complainant, and for such further pro-
ceedings to be had therein as to law and justice may appertain.

New  Orleans  Canal  and  Banki ng  Compa ny , Appel -
lants , v. Josi ah  S. Staf ford  and  Jenanett a  Kirk -
land , his  Wife .

The principles established in the preceding case of the Union Bank of Loui-
siana, against Stafford and wife, again affirmed.

This  was an appeal from the District Court of the United 
States for the District of Texas.

Although the complainants were not the same as in the pre-
ceding case of the Union Bank of Louisiana v. Stafford and 
Wife, yet the respondents were the same and the subject-
matter was a breach of the same transaction. The only dif-
ference is stated fully in the opinion of the court; and by 
agreement of parties the two cases were consolidated in the 
court below and to be argued together.

It was argued by Mr. Crittenden, (Attorney-General) for 
the appellants, and Mr. Harris for the appellees.

F*344*Mr. Crittenden contended, L
1. That the court below erred in dismissing the bill for the 

want of proper parties, and cited 6 Wheat., 559; 10 Id., 167; 
11 Id., 133, 134. Act of Congress, 28 Feb., 1839; 5 Stat, at 
L., 321, § 1.

2. That there was no proof of Mrs. Stafford’s minority, and 
if there were, that she afterwards confirmed the mortgage.

3. That there was no proof of her matrimonial or dotal 
rights or their amount.

4. That the statute of limitations could not apply. No 
court of equity would sanction a fraudulent removal of the 
property with a view to found a place of limitations upon it. 
2 Story Eq., 188, ch. 23, § 903. Eden on Injunc., ch. 16, 
pp. 349, 350.
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Mr. Justice GRIER delivered the opinion of the court.
The New Orleans Canal and Banking Company filed their 

bill in the District Court of the United States for Texas 
against Josiah S. Stafford and wife, setting forth that the bank 
by an act of contract of sale and mortgage made on the 12th 
of July, 1844, in the parish of Rapides and state of Louisiana, 
sold to William Mainer Stafford thirty-three negro slaves, 
which the bank had purchased at a sheriff’s sale of the prop-
erty of Isaac Thomas, at the suit of Adelia E. Flint. By this 
act of sale and mortgage, William M. Stafford covenanted to 
pay, as the price of the slaves, the sum of $12,853, with 
interest in eight annual instalments. That in addition to the 
vendor’s privilege reserved on the slaves sold, William M. 
Stafford further mortgaged his interest in some other slaves 
which said Stafford had purchased on the 6th of November, 
1843, at a sheriff’s sale at the suit of the Union Bank of Loui-
siana. That Stafford agreed that in case any of the instal-
ments were not paid when they severally became due, then the 
bank might obtain an order of seizure and sale, (or judgment 
in the ordinary way at their option) and sell the mortgaged 
premises to the highest bidder without benefit of appraise-
ment. That the respondents, with full notice of this act of 
sale and mortgage and of the claims of the complainant, 
fraudulently removed and transported all the slaves to Texas, 
and now hold and detain them, and endeavor to scatter and 
secrete them, for the purpose of evading the just claims of 
complainant. That the slaves are now in possession of the 
court by a receiver in a certain suit pending between the 
Union Bank of Louisiana and the respondents. That four of 
the notes secured by complainant’s mortgage are due and 
payable, and remain unpaid. That William M. Stafford has 
no property in Louisiana; that he resides in the state of Loui-
siana and without the jurisdiction of the court, and cannot 
therefore be made a party to the bill.
*3451 *This  bill was taken pro confesso against the hus-

J band. The wife filed an answer in which she admits 
the contract of sale and mortgage between the bank and Wil-
liam M. Stafford, but alleges a purchase of them by James A. 
M’Waters, who holds them by a deed of trust for her separate 
use. She claims that she is a feme covert, and that by the 
laws of Louisiana she has a lien upon all the slaves in the bill 
mentioned for the security of her matrimonial, dotal, and para-
phernal rights, to the amount of $66,000. She admits the 
slaves were all brought to Texas except five, four of whom 
are dead, and that the others are now in possession or ordered 
to be delivered to a receiver appointed by the court at the suit 
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of the Union Bank of Louisiana, and prays that the bill may be 
dismissed, because William M. Stafford, James A. M’Waters, 
and the Union Bank are not made parties to the bill.

To meet the allegation of matrimonial, dotal, and parapher-
nal rights, the complainants amended their bill and gave in 
evidence a mortgage by respondents, duly acknowledged to 
bar the rights of the wife, dated 11th May, 1836; and includ-
ing the thirty-three slaves now in question, with some others. 
Also, that an order of seizure and sale of forty-five negroes, 
including these thirty-three, was regularly issued, and the 
slaves sold to General Isaac Thomas on the 8th of August, 
1840.

That on the 15th of September, 1840, Thomas mortgaged 
them again to the bank to secure the payment of ten thousand 
dollars. That in November, 1842, Adelia E. Flint, by execu-
tion on a judgment which had a lien on the property of 
Thomas anterior to the mortgage of the bank, sold at sheriff’s 
sale thirty-three of said negroes, which were purchased and 
paid for by the Canal Bank in 1844.

The amended answer of the wife sets up the defense, that 
she was a minor in 1836, and therefore the first mortgage to 
the bank was not valid to bind or affect her rights; she 
pleads, also, the statute of limitation of two years, averring 
that, since the slaves were brought to Texas, she has held 
them adversely to the claim of the mortgagee. But there is 
no evidence on the record to show that she was a minor in 
1836, or that William M. Stafford sold the slaves in question 
to M’Waters, or that M’Waters had any title to them what-
ever. That the slaves were carried to Texas by respondent’s 
husband clandestinely, to avoid the pursuit of creditors, is 
also satisfactorily proved.

The defenses made on the argument in this court were :—
1. The minority of the plaintiff.
This was an allegation of the answer not responsive to the 

bill, and there was no proof to substantiate it.
The statement of a witness, in his cross-examination, that 

he *heard  Stafford say his wife was not of age in 1836, 
was not responsive to any question proposed to him by [*346  
the respondents, and is no evidence of the fact.

2. The charter of the Canal Bank, complainant, has a sec-
tion in the same words with that which we have noticed in 
the opinion just delivered in the case of the Union Bank; and 
what we have said in that case, as to the power of the wife to 
join her husband in such securities to the bank, equally applies 
to the present case, and need not be repeated.
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3. The plea of the statute of limitations has also been dis-
posed of in the preceding case.

4. What was said in the previous case, as to the propriety 
of dismissing the bill for want of proper parties, equally 
applies to this.

The forty-five slaves sold to Thomas, including the thirty- 
three now in question, were never taken from the possession 
of respondents; and, though Thomas proves that he offered a 
reward of $500, he was unable to get information by which to 
distinguish or sever them from the other slaves in possession 
of respondents. Hence we see the reasons for these transfers 
to William M. Stafford, the younger brother of respondents, 
who was without means to pay; and the very liberal terms 
given by the bank were evidently for the purpose of favoring 
the defendants, and leaving the slaves in their possession. 
We cannot shut our eyes also to the fact that respondents 
were the real actors and persons interested in all these mani-
fold and complicated mortgages, sales, and transfers, which all 
seemed to have but one result, to wit, that the respondents 
kept possession of the slaves, and never paid their debts. 
And having clandestinely carried them away and attempted 
to scatter and conceal them from the pursuit of their creditors, 
it would be a reproach to a court of equity, if it could be truly 
said that it was unable to afford the complainants a remedy 
because the nominal and insolvent obligee in the mortgage 
lived in a different state from those who, in combination with 
him, have transported the mortgaged property within the 
bounds of a different jurisdiction.

The difficulty arising from the conflicting claims of the 
Union Bank can be settled by the court, as we have already 
shown in our opinion in that case. In fact, this bill is itself 
in the nature of an intervention, setting up the claim of com-
plainants to property already in possession of the court. And 
the court have it fully in their power to compel the banks to 
interplead with one another as to the priority of their lien or 
rights to the property or its proceeds; as each of them has 
shown a right to a decree as against the title of the respon-
dents, they will be indifferent as to the result, unless the prop-
erty shall produce more than sufficient to pay both mortgages. 
*3471 *The  decree of the District Court is therefore re-

J versed, and the record remitted with directions to entei 
a decree in favor of complainant, and cause such other pro-
ceedings as to justice and equity may appertain.

Order.
This cause came on to be heard on the transcript of the 
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record from the District Court of the United States for the 
District of Texas, and was argued by counsel. On considera-
tion whereof, it is now here ordered, adjudged, and decreed 
by this court, that the decree of the said District Court in 
this cause be, and the same is hereby reversed with costs; 
and that this cause be, and the same is hereby remanded to 
the said District Court, with directions to that court to enter 
a decree in favor of the complainant, and for such further pro-
ceedings to be had therein as to law and justice may appertain.

Abraham  Rich  and  James  Harris , Claim ants  of  the  
Ship  Martha , her  tackle , app arel , and  furni ture , 
Appel lant , v . Charle s Lamber t  and  Robert  Lam -
bert , COPARTNERS, TRADING UNDER THE FIRM OF LAM-
BERT and  Brother , and  others . Same  v . South  Caro -
lina  Railroad  Comp any .

Where several owners of a cargo filed libels In rem against the vessel for dam-
ages done to the goods, and these libels were consolidated by order of the 
court, 'which afterwards decreed damages in favor of the libellants, in some 
cases to more and in some to less than $2,000, those cases where the dam-
ages are less than that sum must be dismissed, on an appeal to this court, 
for want of jurisdiction.1

Where further evidence was taken after the appeal to this court was entered, 
under the authority of an act of Congress passed in 1803, (2 Stat, at L., 
244,) the issuing of the commission by the clerk of the Circuit Court, and 
the uniting by both parties in its execution, furnish a presumption that 
the proper order was given. If not, the parties have waived all objection.

Where goods on board of a ship received a damage which must necessarily 
have accrued during the voyage, the onus probandi is upon the master and 
owners to show that it was occasioned by one of the perils of navigation 
within the exception of the bill of lading.1 2

The master is not to blame for bringing sacks of salt between decks, if it be 
well stowed and packed, and secured with proper dunnage. The usage of 
trade is to carry salt in that way.

The evidence in the present case shows that the damage was caused by the 
perils of navigation.

These  two cases were included in the same judgment of the 
Circuit Court of the United States for the District of South

1 Appli ed . Seaver v. Bigelows, 
5 Wall., 210. Dis ti ng ui sh ed . Shields 
v. Thomas, 17 How., 5. See note to 
Spear v. Place, 11 Id., 552.

2 Fol lo we d . Propeller Niagara v. 
Cordes, 21 How., 29. See note to 
Clark v. Barnwell, ante *272.  See 
also Morewood v. Enequist, 23 How., 
494: Nelson v. Woodruff.. 1 Black.

160; The Maggie Hammond, 9 Wall., 
459; Shutte v. Thompson, 15 Id., 161; 
Merrili v. Petty, 16 Id., 345; Paving 
Co. v. Mulford, 10 Otto, 148; The 
Connemara, 13 Id., 755; s. c. 1 Morr. 
Tr., 461; Chatfield v. Boyle, 15 Otto, 
233; Bussell v. Stansell. Id., 304; Ex 
parte Baltimore &c. B. B. Co., 16 
Id., 5.
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