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But here the paper is shown by the statement in the excep-
tion to be legally admissible. The error, therefore, is appa-
rent ; and no presumption can be made in favor of a judgment, 
where the error is apparent on the record.

If there was any fact which, notwithstanding the authenti-
cation of the copy, made it inadmissible, it ought to have been 
shown by the defendants, and set forth in the exception. 
And where no such fact appears, it must be presumed not to 
exist. A contrary rule would make the right to except of no 
value to the party, and would put an end to the revisory 
power of the appellate court whenever the inferior tribunal 
desired to exclude it—“ De non apparentibus et de non existen- 
tibus eadem est ratio,” is an old and well-established maxim in 
legal proceedings, and is founded on principles of justice as 
*9^4.1 we^ as law‘ And for error *in  rejecting the testi-

J mony which upon the facts in the exception ought to 
have been received, the judgment of the Circuit Court must 
be reversed.

Order.
This cause came on to be heard on the transcript of the 

record from the Circuit Court of the United States for the 
Eastern District of Louisiana, and was argued by counsel. 
On consideration whereof, it is now here ordered and 
adjudged by this court, that the judgment of the said Circuit 
Court in this cause be, and the same is hereby reversed, and 
that this cause be, and the same is hereby remanded to the 
said Circuit Court, with directions to award a venire facias de 
novo.

Joshua  B. Bond , Admin ist rator  of  Mary  Ann  Cade , 
Plaint iff  in  error , v . James  Brown .

By the Louisiana practice, if neither party claims a trial by jury, the whole 
case is decided by the court; matters of fact as well as of law.

Where, upon such a trial, no testimony is objected to, and it does not appear 
that any question of law arose or was decided, and the case is brought to 
this court by writ of error, the judgment of the court below must be 
affirmed.

The decision of the court below, upon questions of fact, is as conclusive upon 
this court as the verdict of a jury would be.1

1 S. P. Saulet v. Shepherd, 4Wall., 
502; Insurance Co. v. Tweed, 7 Id., 
44; Bassett v. United States, 9 Id., 
38; Norris v. Jackson, Id., 125; Cope-
lin n . Insurance Co.. Id.. 461. See

Burr v. Des Moines Co., 1 Wall., 103; 
City of Richmond v. Smith, 15 Id., 
438; Mercantile Mut. Ins. Co. v. Fol-
som, 18 Id., 249; The Abbotsford, 8 
Otto, 442.
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Bond v. Brown.

This  case was brought up, by writ of error, from the Cir-
cuit Court of the United States for the Eastern District of 
Louisiana.

It was a suit brought by Brown, a citizen of Mississippi, 
against Bond, as the administrator of Mary Ann Cade, upon 
a bond with a collateral condition, given by one Witherspoon, 
for which Mary Ann Cade was responsible.

The petition set o,ut the bond and the breaches. The 
defendant answered, denying some of the material facts stated 
in the petition, and alleging other facts, which, if proved, 
were sufficient to bar a recovery. Neither party claimed a 
trial by jury; and, according to the Louisiana code of prac-
tice, articles 494, 495, the whole case was submitted to the 
judge.

In February, 1849, the cause came on for trial, and, after 
argument, the court pronounced the following judgment:

“James  Brown  )
v. > 1596.

J. B. Bond , Adm’r, &c. )
“ This cause having been argued and submitted to the 

court, *on  a former day, on the pleadings, law, and evi- [-*255  
dence, and the court having maturely considered the *-  
same, and being fully advised In the premises, and satisfied 
that the plaintiff has fully substantiated the allegations in his 
petition, it is ordered, adjudged, and decreed, that judgment 
be rendered in favor of the plaintiff, James Brown, and 
against the defendant, Joshua B. Bond, administrator of the 
estate of Mary Ann Cade, widow of Elias M. Witherspoon, 
for the sum of fourteen thousand dollars, with interest thereon, 
at the rate of five per centum per annum, from the eleventh 
day of January, in the year eighteen hundred and thirty-seven, 
until paid; and costs of suit to be taxed.

“Judgment rendered 13th June, 1849.
“Judgment signed 18th June, 1849.

“Theo . H. Mc Caleb , [sea l .]
U. 8. Judge.”

The defendant sued out a writ of error, and brought the case 
up to this court.

It was argued by Mr. Marr, for the defendant in error, no 
counsel appearing for the plaintiff in error.

Mr. Marr contended that, according to the pleadings, the 
judgment of the court was equivalent to a general judgment 
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for the plaintiff. There was no objection in any form to any 
portion of the testimony offered on the trial, no bill of excep-
tions taken, no motion for a new trial, no case stated by argu-
ment of counsel. It is not the province of this court to 
determine questions of fact, merely as such, on a writ of error. 
It must legally presume that the allegations of the petition 
were proven by sufficient and competent testimony; and the 
decision of the Circuit Court, to this effect, is as conclusive upon 
this court as if the facts stated in the petition had been found 
to be true by the verdict of a jury; 5 How., 289; 7 How., 
846; and the authorities cited by Mr. Justice Wayne, 7 How., 
865.

Mr. Chief Justice TANEY delivered the opinion of the 
court.

The record in this case is voluminous; but a very brief 
statement will show the grounds upon which it is decided in 
this court.

The suit was brought by the defendant in error in the Cir-
cuit Court of the United States for the Eastern District’ of 
Louisiana, upon a bond with a collateral condition. The 
breaches for which he sued are set out in the petition. The 
plaintiff in error answered, denying some of the material facts 

s^e(i *petition,  and alleging other facts, which, 
-* if supported by testimony, were sufficient to bar the 

recovery.
Upon these issues the parties proceeded in the case, and 

evidence on both sides was offered, which is stated at large in 
the record. And, as neither party demanded a jury, the fact 
as well as the law was, according to the Louisiana practice, 
submitted to the court.

The plaintiff in error has not presented any argument in 
this court, nor assigned any particular error of which he com-
plains. None of the testimony on either side appears to have 
been objected to in the Circuit Court. Nor does it appear, 
from the pleadings, or by exception, or by the opinion of the 
court, that any question of law arose or was decided in the 
case. On the contrary, the opinion of the court, inserted in 
the record, according to the Louisiana practice, states that, 
being satisfied that the defendant in error had fully substan-
tiated the allegations in his petition, the court proceeded to 
give judgment in his favor. The language of the opinion, 
when taken in connection with the pleadings and issues, im-
plies that the case turned upon the comparative weight of the 
testimony; upon the fact, and not upon the law. And, 
whether the fact was rightly decided or not, according to the 
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Dundas et al. ■». Hitchcock.

evidence, is not open to inquiry in this court. The decision 
of the court below, in this respect, is as conclusive as the ver-
dict of a jury when the case is brought here by writ of error. 
And, as no error in law appears in the record, the judgment 
of the Circuit Court must be affirmed.

Order.
This cause came on to be heard on the transcript of the 

record from the Circuit Court of the United States for the 
Eastern District of Louisiana, and was argued by counsel. On 
consideration whereof, it is now here ordered and adjudged 
by this court, that the judgment of the said Circuit Court in 
this cause be, and the same is hereby, affirmed, with costs and 
damages, at the rate of six per centum per annum.

James  Dundas , Mordecai  D. Lewis , Samuel  W. Jones , 
Robert  L. Pittf ield , and  Rorert  Howell , Appel -
lant s , v. Anne  Hitc hcoc k .

Where a mortgage was executed by a husband, his own name only being used 
in the body of the instrument, but it was signed by his wife also, who relin-
quished her *right  of dower, and made her acknowledgment in an 
after part of the instrument; and there is sufficient evidence, from an '
inspection of the whole instrument, to believe that the intention of the 
parties was to consider the whole paper as forming one assurance, the wife 
will be barred of her dower, as far as the mortgage is concerned.!

Where a statute requires a private examination of the wife, to ascertain that 
she acts freely, and not by compulsion of her husband, but prescribes no 
precise form of words to be used in the certificate, it is sufficient if the 
words of the acknowledgment have the same meaning, and are in substance 
the same, with those used in the statute.1 2

Where a widow was allowed one year, after probate of her husband’s will, to 
elect whether to take under it or not, and by the will she was sole devisee 
for herself and children, and before the expiration of the year she released

1 A widow’s right to dower is a legal 
right which cannot be barred unless 
it has been relinquished in the man-
ner prescribed by law. David v. Mc-
Donald, 42 Ga., 205.

2 A substantial compliance with all 
the requirements of the statute for 
acknowledgment of a wife’s deed must 
affirmatively appear by the certificate; 
else the deed is inoperative to convey 
her interest. Little v. Dodge, 32 Ark., 
453. S. P. Petition of Bateman, 11 
R. I., 585.

The omission of the words “ freelv ”

and “ voluntarily ” will not vitiate the 
certificate, if otherwise correct. Allen 
v. Lenoer, 53 Miss., 321; Anderson v. 
Bewley, 11 Heisk. (Tenn.), 29; nor 
will the use of the word “restraint” 
instead of “ constraint.” Edmondson 
v. Harris, 2 Tenn. Ch., 427; but omit-
ting to state that she signed the deed 
“ for the purposes therein contained,” 
&c., is fatal. Little v. Dodge, 32 
Ark., 453. The omission of the word 
“husband” in the clause “without 
undue influence of” &c., is not fatal. 
Gorman v. Stanton, 5 Mo. App.,585.
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