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AMENDMENTS TO
FEDERAL RULES OF CRIMINAL PROCEDURE

The following amendments to the Federal Rules of Criminal Procedure
were prescribed by the Supreme Court of the United States on April 17,
2000, pursuant to 28 U. S. C. §2072, and were reported to Congress by
THE CHIEF JUSTICE on the same date. For the letter of transmittal, see
post, p. 1180. The Judicial Conference report referred to in that letter is
not reproduced herein.

Note that under 28 U. S. C. §2074, such amendments shall take effect
no earlier than December 1 of the year in which they are transmitted to
Congress unless otherwise provided by law.

For earlier publication of the Federal Rules of Criminal Procedure,
and the amendments thereto, see 327 U. S. 821, 335 U. S. 917, 949, 346
U.S. 941, 350 U. 8. 1017, 383 U.S. 1087, 389 U. S. 1125, 401 U. S. 1025,
406 U. 8. 979, 415 U. 8. 1056, 416 U.S. 1001, 419 U.S. 1136, 425 U.S.
1157, 441 U.S. 985, 456 U.S. 1021, 461 U.S. 1117, 471 U.S. 1167, 480
U.S. 1041, 485 U. 8. 1057, 490 U.S. 1135, 495 U. S. 967, 500 U.S. 991,
507 U.S. 1161, 511 U.S. 1175, 514 U. S. 1159, 517 U. S. 1285, 520 U. S.
1313, 523 U. 8. 1227, and 526 U. S. 1189.
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LETTER OF TRANSMITTAL

SUPREME COURT OF THE UNITED STATES
WASHINGTON, D. C.

APRIL 17, 2000

To the Senate and House of Representatives of the United
States of America in Congress Assembled:

By direction of the Supreme Court of the United States, 1
have the honor to submit to the Congress the amendments
to the Federal Rules of Criminal Procedure that have been
adopted by the Supreme Court of the United States pursuant
to Section 2072 of Title 28, United States Code.

Accompanying these rules are excerpts from the report of
the Judicial Conference of the United States containing the
Committee Notes submitted to the Court for its consider-
ation pursuant to Section 331 of Title 28, United States Code.

Sincerely,

(Signed) WiLLIAM H. REHNQUIST
Chief Justice of the United States
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SUPREME COURT OF THE UNITED STATES

APRIL 17, 2000
ORDERED:

1. That the Federal Rules of Criminal Procedure for the
United States District Courts be, and they hereby are,
amended by including therein amendments to Criminal
Rules 7, 31, 32, and 38, and new Rule 32.2.

[See infra, pp. 1183-1187.]

2. That the foregoing amendments to the Federal Rules of
Criminal Procedure shall take effect on December 1, 2000,
and shall govern in all proceedings in criminal cases there-
after commenced and, insofar as just and practicable, all pro-
ceedings then pending.

3. That THE CHIEF JUSTICE be, and hereby is, authorized
to transmit to the Congress the foregoing amendments to
the Federal Rules of Criminal Procedure in accordance with
the provisions of Section 2072 of Title 28, United States
Code.
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AMENDMENTS TO THE FEDERAL RULES
OF CRIMINAL PROCEDURE

Rule 7. The indictment and the information.

(¢) Nature and contents.

(2) Criminal forfeiture—No judgment of forfeiture
may be entered in a criminal proceeding unless the in-
dictment or the information provides notice that the de-
fendant has an interest in property that is subject to
forfeiture in accordance with the applicable statute.

Rule 31. Verdict.

[(e) Criminal forfeiture.] (Abrogated.)

Rule 32. Sentence and judgment.

(d) Judgment.

(2) Criminal forfeiture—Forfeiture procedures are
governed by Rule 32.2.

Rule 32.2. Criminal forfeiture.

(a) Notice to the defendant.—A court shall not enter a
judgment of forfeiture in a criminal proceeding unless the
indictment or information contains notice to the defendant
that the government will seek the forfeiture of property as
part of any sentence in accordance with the applicable
statute.
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1184 RULES OF CRIMINAL PROCEDURE

(b) Entry of preliminary order of forfeiture; post verdict
hearing.

(1) As soon as practicable after entering a guilty ver-
dict or accepting a plea of guilty or nolo contendere on
any count in an indictment or information with regard
to which criminal forfeiture is sought, the court shall
determine what property is subject to forfeiture under
the applicable statute. If forfeiture of specific property
is sought, the court shall determine whether the govern-
ment has established the requisite nexus between the
property and the offense. If the government seeks a
personal money judgment against the defendant, the
court shall determine the amount of money that the de-
fendant will be ordered to pay. The court’s determina-
tion may be based on evidence already in the record,
including any written plea agreement or, if the forfeiture
is contested, on evidence or information presented by
the parties at a hearing after the verdict or finding of
guilt.

(2) If the court finds that property is subject to for-
feiture, it shall promptly enter a preliminary order of
forfeiture setting forth the amount of any money judg-
ment or directing the forfeiture of specific property
without regard to any third party’s interest in all or part
of it. Determining whether a third party has such an
interest shall be deferred until any third party files a
claim in an ancillary proceeding under Rule 32.2(c).

(3) The entry of a preliminary order of forfeiture au-
thorizes the Attorney General (or a designee) to seize
the specific property subject to forfeiture; to conduct
any discovery the court considers proper in identifying,
locating, or disposing of the property; and to commence
proceedings that comply with any statutes governing
third-party rights. At sentencing—or at any time be-
fore sentencing if the defendant consents—the order of
forfeiture becomes final as to the defendant and shall be
made a part of the sentence and included in the judg-
ment. The court may include in the order of forfeiture
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conditions reasonably necessary to preserve the prop-
erty’s value pending any appeal.

(4) Upon a party’s request in a case in which a jury
returns a verdict of guilty, the jury shall determine
whether the government has established the requisite
nexus between the property and the offense committed
by the defendant.

(¢) Ancillary proceeding; final order of forfeiture.

(1) If, as prescribed by statute, a third party files a
petition asserting an interest in the property to be for-
feited, the court shall conduct an ancillary proceeding
but no ancillary proceeding is required to the extent that
the forfeiture consists of a money judgment.

(A) In the ancillary proceeding, the court may, on
motion, dismiss the petition for lack of standing, for
failure to state a claim, or for any other lawful rea-
son. For purposes of the motion, the facts set forth
in the petition are assumed to be true.

(B) After disposing of any motion filed under
Rule 32.2(c)(1)(A) and before conducting a hearing
on the petition, the court may permit the parties to
conduct discovery in accordance with the Federal
Rules of Civil Procedure if the court determines
that discovery is necessary or desirable to resolve
factual issues. When discovery ends, a party may
move for summary judgment under Rule 56 of the
Federal Rules of Civil Procedure.

(2) When the ancillary proceeding ends, the court
shall enter a final order of forfeiture by amending the
preliminary order as necessary to account for any third-
party rights. If no third party files a timely claim, the
preliminary order becomes the final order of forfeiture,
if the court finds that the defendant (or any combination
of defendants convicted in the case) had an interest in
the property that is forfeitable under the applicable stat-
ute. The defendant may not object to the entry of the
final order of forfeiture on the ground that the property
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belongs, in whole or in part, to a codefendant or third
party, nor may a third party object to the final order
on the ground that the third party had an interest in
the property.

(3) If multiple third-party petitions are filed in the
same case, an order dismissing or granting one petition
is not appealable until rulings are made on all petitions,
unless the court determines that there is no just reason
for delay.

(4) An ancillary proceeding is not part of sentencing.

(d) Stay pending appeal.—If a defendant appeals from a
conviction or order of forfeiture, the court may stay the
order of forfeiture on terms appropriate to ensure that the
property remains available pending appellate review. A
stay does not delay the ancillary proceeding or the determi-
nation of a third party’s rights or interests. If the court
rules in favor of any third party while an appeal is pending,
the court may amend the order of forfeiture but shall not
transfer any property interest to a third party until the deci-
sion on appeal becomes final, unless the defendant consents
in writing or on the record.

(e) Subsequently located property; substitute property.
(1) On the government’s motion, the court may at any
time enter an order of forfeiture or amend an existing
order of forfeiture to include property that:

(A) is subject to forfeiture under an existing
order of forfeiture but was located and identified
after that order was entered; or

(B) is substitute property that qualifies for for-
feiture under an applicable statute.

(2) If the government shows that the property is sub-
ject to forfeiture under Rule 32.2(e)(1), the court shall:

(A) enter an order forfeiting that property, or
amend an existing preliminary or final order to in-
clude it; and
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(B) if a third party files a petition claiming an
interest in the property, conduct an ancillary pro-
ceeding under Rule 32.2(c).

(3) There is no right to trial by jury under Rule
32.2(e).

Rule 38. Stay of execution.

(e) Notice to victims and restitution.—A sanction im-
posed as part of the sentence pursuant to 18 U. S. C. §§3555
or 3566 may, if an appeal of the conviction or sentence is
taken, be stayed by the district court or by the court of ap-
peals upon such terms as the court finds appropriate. The
court may issue such orders as may be reasonably necessary
to ensure compliance with the sanction upon disposition of
the appeal, including the entering of a restraining order or
an injunction or requiring a deposit in whole or in part of
the monetary amount involved into the registry of the dis-
trict court or execution of a performance bond.
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