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was estimated as the net rather than gross hire, and all proper 
deduction made. It is only a hundred dollars in one case, 
and seventy in others, which manifestly might not equal their 
gross earnings, while nothing is charged for the children. 
Testimony, too, was put in as to the proper amount for hire, 
and the judge as well as witnesses belonging to the country, 
and being acquainted with its usages, doubtless made all suit-
able deductions.

There is no evidence whatever to the contrary.
And on the whole case, we think the judgment below 

should be affirmed.
ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
District of Arkansas, and was argued by counsel. On con-
sideration whereof, it is now here ordered, adjudged, and de-
creed by this court, that the decree of the said Circuit Court 
in this cause be, and the same is hereby, affirmed, with costs.

*qqgi  *Jess e B. Clem ents , Plaint if f  in  Error , 
v. Daniel  Berry .

Where the marshal of the United States had levied an execution upon certain 
property under a judgment in the Circuit Court, which was taken out of his 
custody by a writ of replevin issued by a State court, and the Supreme 
Court of the State decided adversely to the claim of the marshal, it is within 
the jurisdiction of this court to review that decision.1

It is the uniform practice of the federal and State courts in Tennessee to test 
executions as on the first day of the term; and as between creditors, the 
lien attaches equally to all the judgments entered at the same term.2

Where a judgment by default, in an action upon a promissory note, was 
entered upon the 8th day of the month, but not fully entered up as to the 
amount due until the 10th, and upon the 10th, a few minutes before the 
court opened, the debtor recorded a deed of trust conveying away all his 
property, this deed cannot defeat the lien of the judgment.

An assignee for the benefit of creditors is not to be deemed a bona fide pur-
chaser for a valuable consideration.3

1 Compare Bucky. Colbath,3 Wall., 
334 ; Green v. Van Buskirk, 5 Id., 307 ;
Rector v. Ashley, 6 Id., 142; Millingar 
v. Hartupee, Id., 258.

A judgment in a State court, against 
a marshal, for making a levy alleged 
to be wrong, is not necessarily a 
proper subject for review in this 
court, under the Judiciary Act, § 25, 
allowing such review in certain cases
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where “ an authority exercised under 
the United States is drawn in ques-
tion, and the decision is against its 
validity.” Day v. Gallup, 2 Wall., 97.

2 S. P. Bank of Cleveland v. Stur-
gis, 2 McLean, 341 ; s. c., 3 Id., 140; 
McLean v. Rockey, 2 Id., 235.

3 S. P. Burbank v. Hammond., 3 
Sumn., 429.
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The judgment by default created the lien; it was a mere clerical duty to cal-
culate and enter up the amount due.

To note the precise time when deeds are left for record is attended with no 
difficulty as between deeds; but to settle the exact comparative creation o'f 
a lien between a recorded deed and a judgment by a court is attended with 
much embarrassment. The timepiece of the register cannot settle the 
validity or invalidity of a judgment lien.

The process act of 1828, passed by Congress, refers to State laws for the crea-
tion and effect of liens; but the preparatory steps by which they are created 
depend upon the rules adopted by the United States courts.4

This  case was brought up from the Supreme Court of 
Tennessee, by a writ of error issued under the twenty-fifth 
section of the Judiciary Act.

Clements, the plaintiff in error, was the marshal of the 
United States District of Middle Tennessee.

The action was a replevin brought by Berry against Clem-
ents, in the Circuit Court of Davidson County, Tennessee 
(State Court), and upon the trial in that court the following 
statement of facts was agreed upon.

Daniel  Berry  v . J. B. Clements .
Replevin.—Circuit Court, Davidson County.

In this case the defendant comes and defends the wrong 
and injury, when, &c., and says he is not guilty in manner 
and form as the plaintiff in declaration hath alleged, and of 
this he puts himself on the country, and the plaintiff also; 
and the following facts are agreed upon between the parties: 
—On the 20th of January, 1848, William H. Inskeep, Albert 
Moulton, Edward D. Woodruff, and John Sibley, citizens of 
the State of Pennsylvania, trading in partnership under the 
firm Inskeep, Moulton, & Woodruff, brought an action of 
debt against Charles F. Berry, a citizen of the State of Ten-
nessee, and resident of Nashville, in the Circuit Court of the 
United States for the District of Middle Tennessee, upon 
several notes of *hand  executed by said Berry, pay- r*onn  
able to said Inskeep, Moulton, & Woodruff; the writ L 
and copy of the declaration was served by the marshal 
upon the said Charles F. Berry on the 20th of January, 
1848. The writ was returned to the court with the

4 See Ward v. Chamberlain, 2 Black, 
438. S. P. as to process act of 1840. 
Cropsey v. Crandall, 2 Blatchf., 341.

The lien of a judgment of a federal 
court depends upon the laws of the 
State at the time of the adoption of 
its process acts by Congress. Thomp-
son v. Phillips, Baldw., 246 ; Williams 
v. Benedict, 8 How., 107 ; Shrew v.

Jones, 2 McLean, 78; Koning v. Bay-
ard, 2 Paine, 252. Such judgments 
are liens upon the real estate of the 
judgment debtor, in all cases where 
similar judgments or decrees of the 
courts of the State are made liens by 
the State law. Ward v. Chamberlain, 
2 Black, 430 ; Shrew v. Jones, 2 Mc-
Lean, 78.
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declaration at March term, 1848, and the following entries 
were made on the rule docket, and minutes, as by the 
copy hereunto annexed, and made part of the case agreed, 
marked A: Inskeep, Moulton, & Woodruff, debt, 20th 
January, 1848, executed and delivered defendant a copy 
of declaration. Declaration filed March 1st, 1848; ruled 
for plea by 8th March; no plea being filed by attorney, takes 
judgment by default. Circuit Court of United States, Middle 
Tennessee District. Thursday, March 9th, 1848, court 
adjourned until to-morrow morning, 10 o’clock. Friday, 
March 10th, 1848, court met according to adjournment. 
William H. Inskeep, Albert Moulton, Edward W. Woodruff, 
and John Sibley, trading under the firm of Inskeep, Moulton, f 
Woodruff, v. Charles F. Berry. The plaintiffs appear by their 
attorney, and a judgment by default having been taken in 
this cause on the 8th of March, 1848, and no motion having 
been made to have the same set aside, it is therefore con-
sidered by the court that said judgment by default be affirmed, 
and that the plaintiffs recover against said defendant 
81,316.68, their balance of debt in the declaration mentioned, 
and the further sum of 844.22, their damage sustained by 
.reason of the detention thereof, and their cost in this behalf 
expended, and that execution issue. Session of court com-
menced on the 6th March, 1848. A true copy. J. McGavock, 
clerk, by G. M. Fogg, deputy. Berry’s deed received at 
register’s office 51 minutes after 9, on the 10th March. In-
skeep & Co. Judgment obtained about half-past ten o’clock 
same day.

The said Circuit Court of the United States commenced its 
session on Monday, the 6th day of March, 1848. On the 10th 
day of March, 1848, Charles F. Berry, the debtor, executed a 
deed of trust to the plaintiff in this cause, a copy of which is 
hereunto annexed, and made a part of this case agreed:

“ Know all men by these presents, that I, Charles F. Berry, 
of the county of Davidson, and State of Tennessee, of the 
one part, and Daniel Berry, of the county and State aforesaid, 
of the other part, witnesseth, that I, t he said Charles F. Berry, 
for and in consideration of the sum of 85, to me in hand paid 
by the said Daniel Berry, and the other consideration herein-
after mentioned, hath this day bargained, sold, transferred, 
and conveyed, and do by these presents bargain, sell, transfer, 
and convey, to the said Daniel Berry all my stock of dry 
goods of every description, and all sorts of ware now in 
*4.001 *̂ e storehouse occupied by me on the public square 

J in Nashville, and also in a storeroom occupied by me 
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in Nashville, amounting together to the sum of about $12,000, 
as per invoice book made out this day; three horses, one 
negro man slave, named Abraham, one buggy, all my accounts 
of every description, and the book containing the same; all 
the notes, &c., that are due me, and also my interest, what-
ever it may be, in the unsettled business of the firm of A. D. 
& C. F. Berry; also, all the interest I have in and to the 
following-described lots or pieces of ground, viz. lots No. 5. 
and 6, as described in a plat made by C. W. Nance, of lots 
adjacent to the town of Nashville, on Cherry Street, fronting 
thirty feet each on Cherry, and also lots A and B, in No. 20, 
in the plan of South Nashville, and lots No. 3 and 4 adjoining 
F. B. Fogg’s lot on Cherry Street. To have and to hold said 
property, of every description, to the said Daniel Berry, his 
heirs and representatives for ever. I, the said Charles F. 
Berry, bind rayself, ray heirs and representatives, to warrant 
and defend the title to the same, or any part thereof, to the 
said Daniel Berry, his heirs and assigns, against the lawful 
claims of all persons whomsoever. But this deed is made for 
the following use and trust, and for no other purpose; that 
is to say, that the said Daniel Berry and A. D. Berry are my 
accommodation indorsers on the notes, most of them, embraced 
in sched-ule A, and whereas I am anxious to secure them, and 
also the payment of all the claims therein specified, to the 
persons to whom said claims are due, and also to secure 
the claims specified in the schedule B to the person therein 
named, which schedules are to be registered with this 
deed. Now, if I, the said Charles F. Berry, shall well and 
truly pay off and satisfy said debts mentioned in schedules A 
and B on or before the 1st day of December, 1849, then this, 
deed to be void; but if I shall fail to do so, then the said 
Daniel Berry shall sell whatever remains of said property 
upon such terms as will be most for the interest of the credit-
ors, and apply the proceeds to the payment, first, of the debts 
mentioned in schedule A, until they are all paid and satisfied; 
and, secondly, to the payment of the debts mentioned in 
schedule B, if there shall be enough after paying the expenses 
of executing this trust; if not, to make a pro rata distribution 
of the proceeds amongst them. In order to make it. more 
certain that said debts shall be paid within the time specified, 
I hereby authorize the said Daniel Berry, as trustee, to take 
immediate possession of all the above-described property, and 
that he may proceed to sell the same upon such terms as will 
make it yield the most money; and that he take possession of 
all my books of accounts, notes, &c., *and  proceed to 
collect the debts due me as speedily as he can, and to *-
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apply the proceeds of the goods and property, and the money 
collected by him, to the payment of the debts in the order 
above specified; but that he shall not be forced to make a 
general sale of said property, goods, &c., until the expiration 
of said time.

“ In testimony whereof, I, the said Charles F. Berry, have 
hereunto set my hand and seal, this the 10th day of March, 
1848.

“ C. F. Berry .”
“ State of Tennessee, Davidson County.

“Personally appeared before me, Robert B. Castleman, 
clerk of the County Court of said county, the within-named 
C. F. Berry, the bargainer, with whom I am personally ac-
quainted, and who acknowledges that he executed the within 
deed of trust for the purposes therein contained.

“Witness my hand at office, this 10th day of March, 1848.
“ R. B. Cast lem an .”

“ State of Tennessee, Davidson County.
“Register's Office, March 11, 1848.

“I, William James, register of said county, do hereby cer-
tify that the foregoing deed of trust and certificate are duly 
registered in my office, Book No. 10, pages 574, 575, and that 
they were received March the 10th, 1848, 9|^ o’clock, A. m ., 
and entered in Note Book 2, page 20.

“ Will iam  James .”
And the same was lodged for registration in the register’s 

office, at the time mentioned in the memorandum upon s.aid 
deed, on the 20th of March, 1848; an execution, being a writ 
of fieri facias, issued upon said judgment, and came to the 
hands of the marshal on the 21st of March, and by him, on 
the 24th of March, was levied upon the goods, wares, and 
merchandise particularly specified in the levy, a copy of which 
is hereunto annexed, marked C together with the return of 
the marshal.

“ The President of the United States to the Marshal of the 
Middle District of Tennessee, greeting:

“ You are hereby commanded, that of the goods and chattels, 
lands and tenements, of Charles F. Berry, in your district, you 
cause to be made -SI,379.85, which William H. Inskeep, Albert 
Moulton, Edward W. Woodruff, and John Sibley, trading un-
der the firm of Inskeep, Moulton, & Woodruff, in the Circuit 
Court of the United States for the Eighth Circuit, in the Middle 
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*District of Tennessee, recovered against him for bal- 
ance of debt, damages, and cost, in a certain action of *•  
debt in the said court, lately determined, wherein the said 
Inskeep, Moulton, & Woodruff were plaintiffs, and the said 
Charles F. Berry was defendant, whereof said defendant is 
convicted, as appears of record, and have the said money ready 
to render before the judge of our said court at Nashville, on 
the first Monday in September next; herein fail not, and have 
then and there this writ.

“ Witness the Honorable Roger B. Taney, Chief Justice of 
the Supreme Court of the United Stattes, this first Monday in 
March, A. d ., 1848, and in the seventy-second year of our in-
dependence. Jacob  Mc Gavock , Clerk.”

u Issued March 20th, 1848; came to hand 21st March, 1848; 
levied this fieri facias upon the following goods, wares, and 
merchandise, as the property of Charles F. Berry, this 24th 
day of March, 1848. Then follows a long list of goods of 
several pages, specifying each article, item by item, amount-
ing in all to the sum of $2,549.11; the prices annexed to the 
foregoing list of goods were the invoice prices as furnished by: 
the defendant, but the defendant and myself not agreeing as 
to the present value of the goods, we called in the following 
persons, merchants of Nashville, to wit, John B. Johnston, 
C. Connor, B. F. Shields, and A. J. Duncan, who valued the 
goods to be worth $1,402, or 55 cents in the dollar upon the 
invoice prices. J. B. Cleme nts ,

Marshal of the U. 8. District of Middle Tennessee.”

“ The sale of said goods, wares, and merchandise was 
stopped by a writ of replevin from the Circuit Court of 
Davidson County, sued out at the instance of Daniel Berry, 
against me, as marshal; which writ was executed upon me by 
the sheriff of Davidson County, on the 4th day of April, 
1848, and the goods delivered up to said Daniel Berry, by 
the advice and consent of the plaintiff’s attorneys. Septem-
ber 4, 1848.

“J. B. Clements , M. M. D. T.

“ A true copy. J. Mc Gavock , Clerk.”

Marshal’s fees, commissions on the amount of this exe-
cution, by G. M. Fogg, deputy, say on $1,360.90, 
at 2| per cent....................................................$34.02

Serving this fieri facias, ...... 2.00
$36.02;
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These goods were in the store of Charles F. Berry, and had 
*n°t been removed therefrom, but Daniel Berry, the 

J trustee, was at the store at the time of the levy, and 
stated that the said Charles F. was his agent, and the trustee 
claimed the goods as included in the deed of trust; the goods 
levied upon were taken possession of by the marshal, and 
after the writ of replevin was served, they were delivered up 
by the marshal to Daniel Berry; the goods, wares, and mer-
chandise levied upon were, before the execution of the deed 
of trust aforesaid, the property of Charles F. Berry. If, upon 
the above facts, the law is with the plaintiff, then judgment 
is to be rendered for him, with costs; if for the defendant, the 
marshal, then judgment is to be rendered for him against the 
plaintiff and his security, for the amount of the judgment in 
the federal court; interest and cost as taxed by the federal 
court.

F. B. Fogg , for Defendant.
Ewi ng  & Whitw orth , Attorneys for Plaintiffs.

Upon this agreed state of facts, the Circuit Court of David-
son County were of opinion that the law was with Clements, 
the defendant, and gave judgment accordingly. Berry carried 
the case to the Supreme Court of Errors and Appeals of 
Tennessee, where the judgment of the Circuit Court was re-
versed. Clements sued out a writ of error under the twenty-
fifth section of the Judiciary Act, and brought the case up to 
this court. ।

It was argued by Mr. Fogg, for the plaintiff in error, and 
Mr. Andrew Ewing, for the defendant in error.

Mr. Fogg, for plaintiff in error.
The act of Congress of 8th May, 1792, requires all writs 

and processes, &c. to bear teste of the Chief Justice of the 
Supreme Court, and the uniform practice in the State and 
Federal courts in Tennessee is to teste the executions as of 
the first day of the term from which the execution issues. 
Executions are liens on personal property, and relate to 
their teste. When a judgment awards an execution, what 
does it award ? A process that bears teste from the first day 
of the court. In Johnson v. Ball, 1 Yerg. (Tenn.), 291, it was 
decided, and is the settled law of Tennessee, that the statute 
29 Charles II., § 3, providing that the personal property of a 
debtor should only be bound from the delivery of the execu-
tion to the sheriff, is not in force in Tennessee, but that it 
bound as at common law. Preston v. Surgoine, Peck (Tenn.), 
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80. It is true that in the case of Murfree's Heirs v. Carmack, 
4 Yerg. (Tenn.), 270, it was decided that, where a mortgage 
deed for land was registered on the same day judgment was 
obtained, and no proof was given as to *the  precise ¡-*404  
time of the judgment, the mortgage would take prefer- L 
euce of the judgment, the judgment being only a lien from 
the day of its date ; but at the same term of the court, in the 
same book, p. 358, the same court decided, in the case of 
Porter n . Earthman, that judgments rendered upon different 
days of the same term relate to the first day of the term as 
between creditors, although the records may show the day 
upon which each was rendered. Can the statute requiring 
the minutes of the court to be read every day, and to be 
signed by the judge, be intended for any other purpose than 
to prevent errors and mistakes, and can such statutes have 
any effect upon the lien of executions and judgments in the 
federal court? The same reason applies to prevent the 
debtor from giving a preference by deeds of trust to other 
creditors, as would apply among creditors themselves. The 
debtor knew a judgment by default had been rendered against 
him on the 8th of March ; that it would be absolute if he did 
not set it aside; and he chose to give a preference by deed on 
the 10th of March. Is it doing injustice to third persons, the 
creditors provided for in that deed, to say, that the judgment 
and execution would overreach that debt ?

In the case of Farley v. Lea, 4 Dev. & B. (N. C.) L., p. 
169, the Supreme Court of North Carolina decided, that 
judgments of a court of record, on whatever day of the term 
they may be rendered, in law relate to, and are considered 
judgments of, the first day of the term, so that an execution 
tested on the first Monday of a court, being the 8th of May, 
1833, upon a judgment rendered on the 12th of May, 1833, 
would overreach a deed of trust executed and registered on 
the 9th of May, 1833. Judge Gaston in his opinion says, 
that this legal relation of a judgment to the first day of the 
judicial term is as perfect as was at common law the relation 
of an act of Parliament to the first day of the legislative ses-
sion. The law of relation applicable to judgments has been 
in part changed in that country by the statute of 29th 
Charles II.; but in this State (North Carolina), and also in 
Tennessee, it remains as it was at common law. He also says, 
that in England the statute 29 Charles II. has provided that, 
against purchasers, no writ of execution shall bind the goods, 
but from the time such writ was delivered to the sheriff. 
There being no such statute in North Carolina or Tennessee, 
the writ of execution binds against all persons from the 
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teste, as it yet does in England, where purchasers are not 
concerned. The teste of our writ of fieri facias, being from 
the first Monday in March, 1848, the execution overreached 
the deed of trust. In Coutts v. Walker, 2 Leigh (Va.), 268, 
*10^1 the Court of Appeals of Virginia *decided  that a judg-

-* ment rendered on the 2d of March, 1821, the term 
commencing the 21st of February preceding, overreached a 
deed of trust executed on the 28th of February, and regis-
tered the 2d of March. See 4 Com. Dig., Execution, D. 1, and 
authorities there cited. In Wynne v. Wynnes, 1 Wilson, 39, 
the reason of the rule is stated : “ The general intendment of 
the law is, that every judgment has relation to the first day 
of the term, because the court cannot determine every suitor’s 
case in one day.” Another reason, as stated by the judge in 
2 Leigh, may have been to prevent debtors from withdrawing 
their property from the effects of judgments against them, by 
alienations made after it was known that, in the course of a 
term, a judgment would pass.

The practice of the Circuit Courts in Tennessee is regu-
lated by rules which have been in force for a long period. 
The rule applicable to the suit upon which the execution in 
this case was founded provides, “that, if the pleadings are not 
filed by the defendant on or before the first day of the term, 
the court may on that day fix the time when the pleadings 
are to be closed, and judgments entered.” The day fixed for 
closing the pleadings was the 8th of March, and judgment by 
default was then entered, and the only thing remaining to be 
done was to draw that judgment out formally by the clerk, 
and calculate the interest, which was not done, owing to a 
press of business by the clerk, until the 10th of March, the 
day of the execution of the deed of trust. It is believed that 
the judgment by default on the 8th of March was not, in the 
words of the Supreme Court of Tennessee, “ wholly inopera-
tive.” It might have been so, had it not been affirmed on 
the 10th of March, during the same term; but the entry of 
the last date refers to the judgment of the 8th, is founded 
upon it, adopts and affirms it. It is true, if no judgment had 
been entered during the same term, and the cause had been 
continued, and the final judgment had been entered at a sub-
sequent term, there would have been no relation to the pre-
ceding term, and the execution would then have been tested 
on the first day of the term, when the final judgment was 
entered.

All the cases decided upon the subject of the lien of execu-
tions in Tennessee, except two, are collected in Meigs’s 
Digest, title Execution, 959. Those two are the present case, 
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and that of the Union Bank v. McClung, which will be re-
ported in 9 Humph. (Tenn.), 91, and is upon the relation of 
an alias execution. The English doctrine is in 2 Tidd, Pr., 
998, where he says the fieri facias must be tested in term 
time, and made returnable in term time. By the law of 
Tennessee, and the practice of the federal courts from their 
first establishment, all *executions  bear teste from the p,,™ 
first Monday of the term from which they purport to L 
have been issued, and are made returnable to the first Mon-
day of the succeeding term. There is no difference in the 
form of the process from the State and federal courts, except 
that the former are tested by the clerks, and the latter, by 
the act of Congress of the 8th of May, 1792, bear teste of 
the Chief Justice of the Supreme Court of the United 
States.

The plaintiff in error submits that the execution in the 
cause which came to his hands, authorized him to levy upon 
chattels belonging to the defendant on the 6th day of March, 
1848, the first day of the term, or at all events upon the per-
sonal property that he owned on the 8th of March, when the 
judgment by default was obtained.

Mr. Andrew Ewing, for defendant in error.
There are two questions presented for consideration in this 

court:—
1st. Whether the court has jurisdiction of the cause ?
2d. Which had the prior lien, the execution or the deed?
The defendant in the State court was the marshal, and act-

ing under the authority of the Circuit Court of the United 
States in levying the execution; but this suit does not dispute 
his authority or deny his right to its proper exercise ; he is 
sued as a trespasser, for going beyond even the claimed limits 
of his legal power. If the property levied upon belonged 
rightly to Daniel Berry, then he was improperly exercising 
his power, and this was a question of law and fact equally 
competent for decision in the federal or State tribunals. If 
the facts of the case proved that any question was raised in 
the State court in regard to the validity of the judgment or 
execution under which the marshal acted, or the legal author-
ity of the marshal to levy on the property of the defendant 
in the execution, then the jurisdiction would have been clear 
in a decision against their validity; but here the only ques-
tion decided by the State court was the title of the property 
levied upon. The defendant in error had no forum for the 
ascertainment of his rights but the State tribunal, and as he 
did not question the validity of the judgment or general
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authority of the marshal, the case does not come within the 
spirit or the letter of the Judiciary Act of 1789.

2d. The question as to the priority of the liens is, under the 
process act of 1828, entirely dependent upon what may be 
the law of Tennessee on this subject, and was therefore a 
peculiarly fit subject for decision in the State court. It has 
lone: been held in Tennessee, that the statute of 29 Charles 
II., in regard to the lien of judgments and executions, is not 
in force in that State; the lien of an execution remains, there- 
*4071 fore, as ’common law, subject, however, to the stat-

J utory modifications of that lien. We find it generally 
stated, in the earlier common law authorities, that the lien of 
an execution commenced from its test, and, as the whole term 
was regarded as one day, the execution was tested of the first 
day. The general rule of law, however, was, that fictions 
which were intended for the attainment of justice never 
should extend to work an injury. See 3 Bl. Com., 43. When-
ever, therefore, a fiction would work injustice, because of its 
inconsistency with the truth, courts of law ought to look to 
the real facts. See 3 Bl. Com., 317 ; 2 Burr., 962. In accord-
ance with this rule of law, it had repeatedly been decided 
in England that anterior to the statute of 29 Charles II. the 
lien of an execution only commenced, as against bond fide 
purchasers from the debtor, from the true date of the award 
of the execution. See 8 Co., 171 ; Cro. Eliz., 174 ; 2 Show., 
480; Bingham on Executions, 190. These authorities have 
been recognized in Tennessee. See 1 Yerg., 292; 7 Yerg., 
529. The awarding of an execution in England is a judicial 
act, and the forms of all of our judgments in Tennessee award 
an execution in pursuance of the English practice; until the 
rendition of the judgment the issuance of an execution would 
be a void act, and would have no foundation on which to 
rest. The lien of a judgment in Tennessee has been confined 
by statute to the date of its rendition. See Nich. & Car., 
419. It would be singular, therefore, to hold that the execu-
tion (which is the incident) had a superior lien to the judg-
ment, which is the principal. In accordance with this view, 
the Supreme Court of Tennessee say, in this very case: 
“ Under our practice, the proceedings of the term are, con-
trary to the practice of the common law, separated and dis-
tinguished by the division of days ; the record shows the day 
on which the judgment is rendered, and the date thereof is 
indorsed upon the execution; to the end, perhaps, that the 
officer, charged with the execution of the process, might be 
enabled more easily to discriminate between such alienations 
of property as were valid, and those which were void as 
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against the judgment and execution. Inasmuch, therefore, 
as under our law the precise day on which judgment is ren-
dered is fixed and ascertained by the record, it necessarily 
follows, upon common law principles, that it cannot relate 
beyond that day as against bond fide purchasers for valuable 
consideration; nor can the execution issued thereon, if tested 
of the same term as the judgment, as against such purchaser, 
relate beyond the date of the judgment; and as the hour of 
meeting of the court on each day of the term, under our prac-
tice, is also ascertained by the record, the relation of the 
judgment or execution cannot extend beyond that hour.”

*This investigation into the fraction of a day, for r*4Ao  
the ascertainment of truth, where there is record evi- L 
dence to be obtained, is amply supported by the authorities. 
See 2 Stark., 787; 7 Com. Dig., 398; 2 Barn. & Ad., 586.

Mr. Justice McLEAN delivered the opinion of the court.
This case is brought here by a writ of error to the Supreme 

Court of the State of Tennessee, under the twenty-fifth sec-
tion of the Judiciary Act.

The jurisdiction of this court is the first question to be con-
sidered. The plaintiff sets up a lien on certain personal prop-
erty, under a judgment rendered by the Circuit Court of the 
United States, held for the Middle District of Tennessee. The 
defendant asserts a lien under a deed of trust for the property, 
from Charles F. Berry, and the Supreme Court of Tennessee 
held that the lien of the deed was paramount to that of the 
judgment. This brings the case within the twenty-fifth sec-
tion, as the decision was against the right asserted by Clem-
ents, under the authority of the United States.

The judgment was obtained by the firm of Inskeep, Moul-
ton, & Woodruff, at March term, 1848, for 81,316.68, against 
Charles F. Berry. The declaration was filed on the 1st of 
March ; rule for plea by the Sth of March ; no plea being filed 
within the rule, a judgment was entered by default. On the 
10th of March “ the plaintiffs appear by their attorney, and a 
judgment by default having been taken in this cause on the 
8th of March, 1848, and no motion having been made to have 
the same set aside, it is therefore considered by the court that 
said judgment by default be affirmed,” &c.

The deed of trust was received at the register’s office fifty- 
one minutes after nine, A. M., on the 10th of March, the same 
day the deed bears date. The court, it seems, was opened on 
the 10th, at ten o’clock, A. m . ; so that the deed was deposited 
with the register nine minutes before the court opened on 
that day. The register, by law, is required to enter on a 
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record the exact time that an instrument is filed for record, 
and the lien attaches from such entry.

Execution was issued on the judgment, tested the first Mon-
day of March, the day at' which the term commenced. It was 
levied upon part of the goods assigned in the deed of trust, 
and those goods were replevied by Daniel Berry, the trustee, 
from Clements the marshal.

It is the uniform practice of the federal and State courts of 
Tennessee, to test executions as on the first day of the term; 
and the lien is held equally to attach to all the judgments, as 
regards creditors, entered at the same term. This rule would

*n0^ aPPty, perhaps, to a bond fide purchaser of real
-I estate for a valuable consideration, beyond the day 

on which the judgment was rendered. It is admitted that 
the statute of 29 Charles IL, as to the liens of judgments and 
and executions, is not in force in Tennessee; and that the 
lien is regulated by the common law, modified, to some extent, 
by statutes. As against a bond fide purchaser of personal 
property, the lien would not attach prior to the award of 
execution. But the trustee in this case cannot be considered 
a purchaser, as the assignment was made to him, not on a 
purchase for a valuable consideration, but for the benefit of 
certain creditors.

It would present a singular anomaly in judicial proceedings, 
if the fruits of a judgment could be defeated by a transfer of 
all the property of the defendant, on the day of its rendition ; 
and with the express view of avoiding the claim of the plain-
tiff in the judgment, by giving a preference to other creditors. 
That such an assignment would be fraudulent, as tending to 
delay and defeat creditors, is clear, but no such defence was 
made in the State court.

The decision must turn upon the effect of the entries made 
on the minutes of the Circuit Court. The term of the court 
commenced on the 6th of March. The declaration was filed 
on the 1st of March, and a rule for plea was taken in court by 
the 8th. The rule of court provides, that if the pleadings 
are not filed by the defendant on or before the first day of the 
term, the court may on that day fix the time when the plead-
ings are to be closed and judgment entered.

The plea not being filed within the rule, a judgment by 
default was entered. Now a judgment by default is interlo-
cutory or final. When the action sounds in damages, as cove-
nant, trover, trespass, &c., it is only interlocutory, that the 
plaintiff ought to recover his damages, leaving the amount of 
them to be afterwards ascertained. 1 Tidd, Pr., 568. But 
where the amount of the judgment is entered by the calcula- 
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tion of the clerk, no further steps being necessary, by a jury or 
otherwise, to ascertain the amount, the judgment is final. And 
of this character was the judgment entered on the 8th of 
March. The action was debt, brought upon several notes of 
hand; the default admitted the execution of the notes, and 
the judgment which followed was final, leaving the clerk to 
make it up in form. The affirmance of this judgment on the 
10th of March was unnecessary, as the judgment of the court 
on the 8th concluded the matter in controversy. It was a 
mere clerical duty to make the calculation and enter the judg-
ment in form; and the entry on the 10th can be considered, 
in regard to the lien in question, in effect as nothing more 
than *the  performance of this clerical duty, which had r*4-|n  
been authorized by the entry on the 8th. It was an L 
affirmance of that which already had been fixed, by the judg-
ment of the court. What remained to be done was matter 
of form, as it added nothing to the legal effect of the judgment 
by default. Had the defendant been called and a default 
entered against him, the case would have stood for judgment 
at a future call of the docket. But under the rule of the 
court, “ the pleadings were to be closed on the 8th and judg-
ment entered.” The defendant failed to plead, and a judg-
ment by default consequently followed. The action being 
debt, founded upon notes of hand, which were admitted to be 
genuine by the default, the court saw that no inquiry was neces-
sary, and the judgment was therefore directed to be entered. 
That judgment was final according to the forms of entering 
judgments at the common law. The omission by the clerk to 
make the calculation of the amount of the judgment, and 
enter it in form, on the 8th of March, was supplied by the 
entry on the 10th. Such entry, therefore, we think, may be 
considered as having relation to the first judgment.

It is said to be a legal absurdity to suppose that the lien of 
the execution can attach prior to the judgment. An execu-
tion can be of no validity which has not a judgment to sup-
port it. But the judgments entered on the last day of the 
term, by the law of Tennessee, have relation to the first day 
of the term, so as to place all the judgments entered at the 
term on an equality in regard to liens. This it is said is 
proper to do equal justice to creditors, whose judgments were 
necessarily entered on different days of the term, from the 
arrangement of the causes on the docket. But it is said, that 
a bond fide purchaser for a valuable consideration would limit 
the lien of the judgment and execution to the time the judg-
ment was rendered. If this be so, it is not perceived how the 
principle can be applied to the case before us, unless the de-
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fendant in error be considered a bond fide purchaser. He 
cannot place himself in that attitude. He holds the property 
in trust for the creditors named, having paid at the time no 
consideration for it; and having, as may be presumed from 
the circumstances, a knowledge that the assignment was made 
to avoid the effect of the judgment against the assignor. It 
would be difficult to maintain that this was a bond fide trans-
action, and especially that it was entitled to the favorable 
consideration of the court. In no sense can it be considered 
a bond fide sale for a valuable consideration. The trustee is 
made the agent to pay the creditors named, and he represents 
their interests as creditors. But if the property had been 
*4.111 so^ bona fide, from the effect of the judgment by de-
41 -I fault, and the relation to it of the formal judgment of 

affirmance subsequently entered, the lien would attach from 
the judgment on the 8th.

We admit that the lien of the judgment and execution in 
the federal courts arises under tlie State laws; and that the 
lien may be considered as a rule of property, and a rule of de-
cision under the thirty-fourth section of the Judiciary Act of 
1789. But the preparatory steps, by which the judgment is 
obtained and the lien established, depend upon the practice of 
the court; and that practice is settled by the federal courts, 
and not by the courts of the State. The process act of 1828 
“ adopted the forms of mesne process, except the style and 
forms and modes of proceeding in suits in the courts of the 
United States held in those States, &c., subject, however, to 
such alterations and additions as the said courts of the United 
States respectively shall, in their discretion, deem expedient, 
or to such regulations as the Supreme Court shall prescribe.”

The entry by the register of the precise time at which all 
instruments are deposited with him for record, as required by 
the act of Tennessee, is no doubt a very proper regulation. 
It is salutary in relation to instruments deposited for record 
on the same day. In such cases the priority of time may be 
ascertained with certainty; but when the fractions of a day 
are to be compared, under such entries, to a judgment lien, 
the propriety of the rule is not so apparent. The case before 
us would present a point of no small difficulty. From the en-
try, the trust deed appears to have been deposited for record 
nine minutes before the court was opened. And this is to 
render inoperative the lien of the judgment. Now, how is the 
fact to be ascertained with certainty? Where shall the exact 
standard of time be found. A variation of nine or ten min-
utes is not uncommon in chronometers; and the timepiece of 
the register, it is supposed, could have no exclusive claim to 
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regulate judgment liens. Whether good or bad, it would an-
swer the purpose designed by showing the priorities of instru-
ments left for record. But the test in regard to judgment 
liens would be uncertain and unsatisfactory. As a rule of 
property it would seem to be, at least in many cases, imprac-
ticable. How can one, five, or ten minutes be ascertained 
with the requisite certainty, to lay the foundation of a right ? 
It would hardly be contended that the entry of a ministerial 
officer, though made by authority of law, should limit or de-
feat a judgment lien in such a case. No other decision of the 
Supreme Court of Tennessee than the one now before us is 
applicable to this question. And if the case to be reviewed 
is to constitute the rule for our decision, as insisted, the power 
of revision would be useless.

*Whilst we follow the construction of a State stat- 9 
ute, established by the Supreme Court of the State, *-  
care must be taken that our jurisdiction and practice shall 
not be limited or controlled by the statutes or decisions of 
the State, beyond the acts of Congress.

The judgment of the State court is reversed, and the 
cause is remanded to that court for further proceedings in 
conformity with this opinion.

Mr. Chief Justice TANEY, Mr. Justice CATRON, Mr. 
Justice DANIEL, and Mr. Justice NELSON dissented.

Mr. Justice CATRON.
By rule of court made when only one term was held in 

the year for the Districts of Tennessee, the United States 
Circuit Court adopted a rule requiring a copy of the declara-
tion to be sent out with the writ, in all cases of suits on 
written agreements for the payment of money, where the 
plaintiff desires to obtain judgment at the return term. If a 
copy of this declaration is served with the writ on the 
defendant thirty days before the court commences, then the 
defendant is required to plead before the first day of the 
term ; and if he fails to do so, it is the duty of the clerk to 
enter judgment by default at his office. This fact he reports 
to the court in all cases. And then such further time is 
given for making up the pleadings as may be ’deemed proper 
by the court itself; thus extending the time usually three 
days. But at March term, 1848, only two additional days to 
plead were allowed.

This office judgment has no force in itself, further than to 
speed the final judgment. It stands over, like other causes, 
triable to an issue. When it is reached on the docket in
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due course, a jury inquires of damages ; or if the sum be 
certain, then a regular and binding judgment is entered of 
record by the court.

An execution is uniformly awarded in terms by the final 
judgment, and to which the execution on its face refers, by 
a brief recital.

To this award of execution the fieri facias relates, and 
binds personal property of the defendant.

The United States courts are governed by the State laws, 
creating a lien; and the State laws are settled by uniform 
adjudications that the lien attaches by a final judgment and 
award of execution. From that time defendant’s property 
is in custody of the law. Johnson v. Ball, 1 Yerg. (Tenn.), 
292.

In this case there is no allegation of fraud. The debtor 
transferred his property to a trustee honestly and fairly, 
*41 qi According to the face of this record. By the law of

-I Tennessee, the deed of trust took effect the moment 
it was delivered to the register to be recorded. It was his 
duty by express law to indorse on the deed the exact time of 
delivery. After that, all liens were cut off. This was done 
before the judgment was rendered. It matters not whether 
defendant parted with his property on the day the judgment 
was rendered, or on a subsequent day, as he was divested of 
it the moment the trustee delivered the deed to be recorded. 
If it was otherwise, and the execution related to a judgment 
by default (which might remain unconfirmed for months), 
all executions or final judgments, where a default had been 
»entered, would bind from the first day of the term, and over-
reach sales made by retail dealers to an alarming extent; a 
doctrine unknown and altogether inadmissible in the State 
of Tennessee, or elsewhere, so far as I know.

The Supreme Court of Tennessee (to revise whose decision 
this writ of error is prosecuted) laid down the law correctly, 
as I think, in its opinion in this cause, and I am of opinion 
that the judgment ought to be affirmed. And I am in-
structed to say for my brother Nelson, who heard the cause, 
but is now absent, that this is his opinion also.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Supreme Court of the State of Tennessee, 
and was argued by counsel. On consideration whereof, 
it is now here ordered and adjudged by this court, that 
the judgment of the said Supreme Court in this cause be, 
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and the same is hereby, reversed, with costs, and that this 
cause be, and the same is hereby, remanded to the said 
Supreme Court, for further proceedings to be had therein, in 
conformity to the opinion of this court.

* Joshua  J. Moore , Plainti ff , v . James  Brown , 
Alfred  Brown , Harmon  Hogan , and  Josep h  *-  414 
Frowa rd .

According to the statute of limitations passed by the State of Illinois, a defend-
ant in ejectment who had been in possession of the land by actual residence 
thereon, having a connected title in law or equity deducible of record from 
the State or the United States, or from any public officer or other person 
authorized by the laws of the State, to sell such land for the non-payment 
of taxes, &c., might defend himself by pleading that he had been in posses-
sion as aforesaid for seven years.1

But where a defendant offered a deed in evidence, purporting to be a deed 
from an officer authorized to sell for taxes, and the deed upon its face 
showed that the officer had not complied with the requisitions of the statute, 
this was a void deed, made in violation of law, and did not bring the defend-
ant within the benefit of the statute of limitations.

He must have a connected title from some one authorized to sell, and in this 
case the officer was not so authorized. The deed was not, therefore, admis-
sible in evidence.2

1 A patent, though liable to be con-
trolled by a subsequent survey, is “ a 
connected title in law or equity ” 
within the Illinois statute. Dredge v. 
Forsyth, 2 Black, 563; Kellogg v. For-
syth, Id., 571; Bryan v. Forsyth, 19 
How., 334.

2 Compare Sharpleigh v. Surdam, 
1 Flipp., 481. S. P. Arrowsmith v. 
Burlington, 4 McLean, 489. But in 
Tennessee, a party in possession, under 
a defective conveyance, may invoke 
the protection of the statute of limi-
tations. Lea v. Polk County Copper 
Co., 21 How., 494. So in Arkansas, 
possession under a void tax deed is 
protected. Pillow v. Roberts, 13 How., 
472 ; s. c., Hempst., 624. S. P. Wright 
v. Mattison, 18 How., 50.

It is an elementary principle that 
in order to sustain a tax title, the law 
must have been strictly complied 
with. Parker v. Overman, 18 How., 
137; Slater v. Maxwell, 6 Wall., 269; 
Clarke v. Strickland, 2 Curt., 439; 
Miner v. McLean, 4 McLean, 138; 
Raymond v. Longivorth, 14 How., 76; 
Lamb v. Gillett, 6 McLean, 365;

Schenck v. Peay, 11 Int. Rev. Rec., 
.12. The omission of any material 
act required by the law, which may 
be prejudicial to the owner’s rights, 
will invalidate the title of the pur-
chaser at a tax sale. Ogden v. Har-
rington, -6 McLean, 418; Mayhew v. 
Davis, 4 McLean, 213. Every fact 
necessary to give the court jurisdic-
tion must appear on the record, or 
the sale will be void. McClung v. 
Ross, 5 Wheat., 116; Thatcher v. 
Powell, 6 Id., 119.

Thus, if it appear that the land was 
not advertised in accordance with the 
statute, the sale is void. Bush v. 
Williams, Cooke (Tenn.), 360; Clarke 
v. Strickland, 2 Curt., 439; Ronken- 
dorjf v. Taylor, 4 Pet^ 349; Thatcher 
v. Powell, 6 Wheat., 119. So if the 
lands are not sufficiently described. 
Raymond v. Longworth, 14 How., 76; 
s. c., 4 McLean, 481. Under the Illi-
nois act of Feb. 21, 1861, the pur-
chaser must show not only a tax deed 
in proper form, but also a judgment 
under which the sale was made. Lit-
tle v. Herndon, 2 Leg. Gaz., 326.
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