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in the cause and for a writ of subpoena, or such process as to 
the court may seem proper. Whereupon this court, not 
being now here sufficiently advised of and concerning what 
order to render in the premises, took time to consider.

On consideration of the motion made in this case yester-
day, by the solicitors for the complainant, it is now here 
ordered by the court that this bill of complaint be filed, and 
that process of subpoena be, and the same is hereby, awarded, 
as prayed for by the complainant, and that said process issue 
against “ The State of Georgia.”

*George  W. Phillip s , Plainti ff  in  error , v . r *on 4 
John  S. Pres ton . f 294

A writ of error abated where the death of a plaintiff in error was suggested, 
and leave granted to make proper parties at December term, 1846, repre-
sentatives not yet having been made.

This  cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
Eastern District of Louisiana. And it appearing to the court 
here that, upon the suggestion of the death of the plaintiff in 
error by his counsel, leave was granted by this court to make 
the representatives of the deceased parties at a prior term of 
this court, to wit, at December term, 1846, and that the proper 
representatives have not yet been made, it is thereupon now 
here ordered and adjudged by this court, that this writ of 
error be, and the same is hereby, abated, and that this cause 
be, and the same is hereby, remanded to the said Circuit 
Court, to be proceeded in according to law and justice.

Smit h  Hogan , Arthu r  S. Hogan , and  Reuben  Y. Rey -
nolds , Plainti ff s  in  error , v . Aaron  Ross , who  sue s  
FOR THE USE OF ROBERT PATTERSON.

Where a case was dismissed by this court for want of a citation, and the plain-
tiff in error sued out another writ, and applied to this court for a supersedeas 
to stay execution in the court below, the application cannot be granted.

This court is not authorized to grant a supersedeas unless the writ of error has 
been sued out within ten days after the rendition of the judgment, and in 
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conformity with the provisions of the twenty-third section of the act of 
1789.1

The cases of Stockton and Moore v. Bishop (2 How., 74) and Hardeman v. An-
derson (4 How., 640) explained.

This  case was pending under a writ of error issued to the 
District Court of the United States for the Northern District 
of Mississippi.

The following motion and affidavit were filed by the coun-
sel for the plaintiffs in error, viz.:—

“ This case was depending before this court at its last term 
upon a writ of error, operating as a supersedeas, and was then 
dismissed because the record did not show that a citation had 
been issued and served on the defendant in error. Since the 
last term of this court, the plaintiffs have sued out another 
writ of error, executed another bond, filed a complete record 
*9QS1 *case’ &c’’ but they are exposed to execution on

-* the judgment in the court below; they therefore move 
the court for a supersedeas to stay all further proceedings on 
the judgment below. “ W. S. Feather ston ,

R. Davis ,
Attorneys for Plaintiffs in error.”

“Personally appeared before me, Wm. T. Carroll, Clerk of 
the Supreme Court of the United States, Winfield S. Feather-
ston, who, being duly sworn, says that he is informed by R. 
Davis, of counsel for Smith Hogan et al. in the court below, 
that an execution has been issued on the judgment in this 
case, now before this court for revision and correction, from 
the District Court of the United States for the Northern Dis-
trict of Mississippi. That said execution is now in the hands of 
the marshal for the said Northern District of Mississippi, to be 
levied on the property of said Smith Hogan et al. and returned 
to the next June term of said District Court. This affiant 
further states, that he believes said information to be true.

“ Sworn to in open court, this 11th February, 1851.
“Wm . Thos . Carroll .”

1 Followe d . Slaughter-house Cases, 
10 Wall., 291; French v. Shoemaker, 
12 Id., 100. Cite d . Kitchen v. Ran-
dolph, 3 Otto, 88; Sage v. Central 
R. R. Co., Id., 417. Further decision, 
13 How., 173.

The ten days to take out the writ 
run from the day when judgment is 
entered in the court where the record 
remains; and when judgment is given 
in the highest court of a State, on 
appeal or writ of error from an infe-
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rior one, and, on affirmance, the rec-
ord is returned to such inferior court 
with order to enter judgment there, 
they run from the day when judgment 
is so there entered. Green v. Van 
Buskerk, 3 Wall., 448. See also Ex 
parte Milwaukee R. R. Co., 5 Wall., 
188; City of Washington v. Dennison, 
6 Id., 495; Railroad Co. v. Harris, 7 
Id., 574; Hatch v. Coddington, 5 
Blatchf., 523; and note to Brockett v. 
Brockett, 2 How., 238.



DECEMBER TERM, 1850. 295

Hogan et al. v. Ross.

Mr. Chief Justice TANEY delivered the opinion of the 
court.

A motion has been made in this case for a supersedeas to 
stay execution upon a judgment rendered in the District 
Court of the United States for the Northern District of Mis-
sissippi.

The judgment was rendered in December, 1847, and a bond 
was filed, and a writ of error lodged in the clerk’s office, 
within ten days after the judgment; and the record was filed 
and the case docketed in this court near the close of Decem-
ber term, 1848. But no citation appeared to have been issued 
for the defendant in error; and upon that ground the writ 
was dismissed at December term, 1849. The act of Congress 
makes the citation necessary in order to remove a case to this 
court by writ of error.

In October, 1850, after that writ was dismissed, the plaintiff 
sued out and lodged in the clerk’s office of the District Court 
another writ, returnable to the present term of this court, and 
gave another bond, and served a citation on the defendant in 
error to appear; and filed the record and docketed the case 
in this court. And it appearing by an affidavit filed that an 
execution has been issued by the defendant in error upon the 
judgment in the District Court, this motion is made to stay 
proceedings upon it, while the writ of error is pending in this 
court.

Upon the dismissal of the first writ of error, it ceased to be 
*a supersedeas, and the party who obtained the judg- r*pq^  
ment in the District Court was undoubtedly at liberty *-  
to enforce it by execution, unless he is stayed by the second 
writ of error now pending. And the question presented by 
this motion is whether this writ is also a supersedeas. We 
think it is not. The act of 1789, ch. 20, § 23, in express 
terms declares that a writ of error shall be a supersedeas in 
those cases only where the writ is served by a copy thereof 
being lodged for the adverse party in the clerk’s office where 
the record remains, within ten days, Sundays exclusive, after 
rendering the judgment. The writ before us was not issued 
or lodged in the clerk's office for nearly two years after the 
judgment in the District Court. It cannot, therefore, operate 
as a supersedeas.

The cases relied on in support of the motion stand on dif-
ferent grounds. In Stockton and Moore v. Bishop,1 2 How., 
74, the bond was given and the writ of error filed and the 
citation issued within ten days after the judgment. The act

1 See note to this case.
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of Congress, therefore, made it a supersedeas. And when the 
court in that case say that these proceedings were in due 
season, they are speaking of the time of filing them, by which 
they become a supersedeas by the act of Congress; and not 
of the time within which a writ of error may be brought to 
correct the errors in the judgment.

In the case of Hardeman v. Anderson, 4 How., 640, the 
original judgment, it is true, was rendered in 1839. But upon 
referring to the record, it appears that a controversy arose in 
the proceedings on the execution, which were continued from 
time to time until May 20th, 1844. On that day a judgment, 
or an order that was regarded as a judgment, was entered, to 
which an exception was taken; and it was upon this judgment 
or order that the first writ of error was sued out. The 
bond, writ, and citation were all within ten days from this 
last judgment. And the case was docketed and dismissed at 
the succeeding term (December, 1844), not on account of any 
irregularity or omission in these proceedings, but because the 
record had not been filed in this court.

In May, 1845, after this writ had been dismissed, the plain-
tiff sued out another writ of error, and gave bond, and reg-
ularly cited the defendant in error to appear; and filed the 
record and docketed the case at the beginning of December 
term, 1845. And the court being satisfied from the testimony 
offered that the omission to file the record at the preceding 
term arose from the neglect of the clerk of the District Court, 
and that the plaintiff was in no fault, it undoubtedly had the 
power to reinstate the case; and when reinstated it would 
stand in this court upon the first writ of error, and not upon 
*9071 the second. *The  proceedings in relation to that writ

J were in due time, and when docketed in this court it 
stayed execution, by force of the act of Congress, while the 
case was here pending. And it was in this view of the case, 
that the court deemed it their duty to enforce the stay by 
awarding a supersedeas. It was upon this ground that the 
writ was issued, and not under the removal by the second 
writ of error ; nor was it issued under the fourteenth section 
of the act of 1789, as would seem to have been the case, from 
some mistake or oversight in framing the orders and entries. 
For the court is unanimously of opinion, that, in the exercise 
of their appellate power, they are not authorized to award a 
supersedeas to stay proceedings on the judgment of the infe-
rior court, upon the ground that a writ of error is pending, 
unless the writ was sued out within ten days after the judg-
ment, and in conformity with the provisions of the twenty- 
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third, section of the act of 1789.1 And if the case of Harde-
man v. Anderson had been considered as pending here by force 
of the second writ of error, no supersedeas could lawfully 
have been issued.

The case now before us was not brought up by the first 
writ for want of the citation. There is no ground, therefore, 
for reinstating the case in this court upon that writ. And 
the second writ, by which alone it has been brought here, 
and by virtue of which it is now pending, was not sued out 
in time to operate as a supersedeas; and this court have not 
the power to award one.

The motion must, therefore, be overruled.

ORDER.

On consideration of the motion made by Mr. Featherston 
for a writ of supersedeas in this cause, and the arguments of 
counsel thereupon had, as well against as in support thereof, 
it is now here ordered by the court, that the said motion be, 
and the same is hereby, overruled.

Jeremia h Van  Renss elaer , Appe llant , v . Philip  
Kearney  and  Frederi c  De Peyst er , Truste es  and  
Executors  of  John  Watts , decea sed , Catherine  G. 
Vis scher , Cornelius  G. Van  Renssela er , and  Glen  
Van  Renss elaer , Defend ants .

In 1786 the legislature of New York passed a law declaring that “all estates 
tail shall be, and hereby are, abolished ”; and if any person should there-
after become seized in fee tail of any lands, tenements, or hereditaments 
by virtue of any devise, &c., he should be deemed to have become seized 
in fee simple absolute.

*This included an estate tail in remainder, as well as one in possession, 
The courts in New York have so decided, and this court adopts their L 
construction.1 2 * *

The remainder-man dying during the lifetime of the life tenant, the latter, 
being the father, inherited from the son a fee simple absolute.

Whilst the remainder-man was yet alive, the life tenant sold the property and 
conveyed it to the vendee by a deed which, according to its true construc-
tion, affirmed the existence of an estate in fee simple in itself. The reasons 
for this construction stated.

Those claiming under him are estopped by this deed. The doctrine of estop-
pel explained.8

1 Fol l owe d . Saltmarsh v. Tuttle, 
12 How., 389.

2 Cite d , French v. Spencer, 21 How.,
240.

8 Cite d . Crews v. Bercham, 1 Black, 
357 ; Tucker v. Ferguson, 22 Wall., 
573. S. P. Bush v. Cooper, 18 How., 
82 ; Irvine v. Irvine, 9 Wall., 617. See 
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