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in many manufactures might not often be a gain in strength 
and durability, quite beyond any difference in expense, and 
be justly patentable ? Who, too, would not deem it material 
to gain by the use of wood or leather, or a cheap metal, 
instead of gold and silver, for some manufacture or mechan-
ical purpose, when it can be done with increased benefit as 
well as cheapness. And why is not he a benefactor to the 
*9791 Community, and to be encouraged by protection, who

-I invents a use of so cheap an earth as clay for knobs, or 
in a new form or combination, by which the community are 
largely gainers ?

On the whole case, then, it seems to me that justice between 
these parties, as well as sound legal principle, requires another 
trial on instructions upon some points omitted, and instruc-
tions in some other respects different in law from what were 
given in this instance at the first trial.

ORDER.

This cause came on to be heard on the transcript of the rec-
ord from the Circuit Court of the United States for the Dis-
trict of Ohio, and was argued by counsel. On consider-
ation whereof, it is now here ordered and adjudged by this 
court, that the judgment of the said Circuit Court in this 
cause be, and the same is hereby, affirmed, with costs.

Mary  Reeside , Execu trix  of  James  Reeside , Pla intif f  
in  error , v. Robert  J. Walker , Secre tary  of  the  
Treasury  of  the  United  States .

According to the practice in Pennsylvania, where a defendant pleads set-off, 
the jury are allowed to find in their verdict the amount that the plaintiff is 
indebted to the defendant, and according to their mode of keeping records 
this result is entered by way of note ; e. g. “ new trial refused and judgment 
on the verdict.”

Although this maybe a good record in the courts of Pennsylvania, it does not 
follow that it is so in the courts of the United States.

The effect of such a judgment, that the plaintiff is indebted to the defend-
ant, is merely to lay the foundation for a scire facias to try this new cause 
of action.

Where the United States were the plaintiffs, and a verdict was rendered that 
they were indebted to the defendant, and an application was made for a 
mandamus to compel the Secretary of the Treasury to credit the defendant 
upon the books of the Treasury with the amount of the verdict, and to pay 
the same, the mandamus was properly refused by the Circuit Court. For 
a mandamus will only lie against a ministerial officer to do some minist®- 
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rial act where the laws require him to do it and he improperly refuses to do 
so.1

Besides, there was no appropriation made by law, and no officer of the govern-
ment can pay a debt due by the United States without an appropriation by 
Congress.2

To sanction a judgment under a plea of set-off would virtually be allowing 
the United States to be sued, which the laws do not allow.3 * * * * 8

This  case was brought up, by writ of error, from the Cir-
cuit Court of the United States for the District of Columbia, 
holden in and for the county of Washington.

James Reeside, in his lifetime, was one of the contractors 
with the Post-Office Department for the transportation of the 
mail, and claimed sundry extra allowances, which were not 
*allowed by the Department. In consequence, thereof, r*973  
a dispute arose between the parties, and in October, L 
1839, the United States brought an action in the Circuit 
Court for the Eastern District of Pennsylvania against Ree-
side, for the sum of $32,709.62, which they claimed to have 
overpaid him.

The whole history of this suit is summed up in the follow-
ing transcript of the record :—
“ In the Circuit Court of the United States, in and for the 

Eastern District of Pennsylvania, in the Third Circuit, 
October Session, 1839.
“The  United  States  of  America  v . James  Reeside .
“Summons case.—Real debt $32,709.62, as per statement 

of account from Auditor Post-Office Department, as late mail 
contractor. Exit, 5th Sept. 1837.

1 Cit e ». The Secretary v. McGra- 
rahan, 9 Wall., 312. S. P. Decatur v. 
Paulding, 14 Pet., 497; United States 
v. Seaman, 17 How., 225; Same v. 
Guthrie, Id., 284. See note to Brashear 
v. Mason, 6 How., 92.

2 A creditor of the United States
has no other remedy than an applica-
tion to Congress for payment. United
States v. Barney, 3 Hall, L. J., 128;
except by way of set-off when sued
by the government. United States v. 
Mann, 2 Brock., 9; Same v. Ringgold,
8 Pet., 150; Same v. Bank of Metropo-
lis, 15 Id., 377; Same n . Collier, 3 
Blatchf., 326; and no set-off will be 
allowed unless the claim shall first 
have been adversely passed upon by 
the accounting officers of the govern-
ment. United States v. Collier, 3 
Blatchf., 326; Same v. Barker, 1 Paine, 
157 ; Same v. Lent, Id., 417; Same v. 
Martin, 2 Id., 68; Same v. Duval, Gilp.,

356; Same v. Ingersoll, Crabbe, 135; 
Ware v. United States, 4 Wall., 617; 
or where the defendant produces 
vouchers which he could not before 
produce. United States v. Austin, 2 
Cliff., 325; Same v. Reymert, 1 Int. 
Rev. Rec., 63; Same v. Gilmore, 7 
Wall., 491; Watkins v. United States, 
9 Id., 759.

8 Cite d . United States v. Eckford, 
6 Wall., 490; United States v. Thomp-
son, 8 Otto, 489; United States v. Lee, 
16 Id., 227. See also United States n . 
Boutwell, 3 MacArth., 176; Ayres v. 
State Auditors, 42 Mich., 427; People 
ex ret. King v. Gallagher, 11 Abb. 
(N. Y.) N. C., 207; People v. Denni-
son, 84 N. Y., 281; Schaumburg v. 
United States, 13 Phil. (Pa.), 467; 
State ex rel. Pfister v. Mayor frc., 52 
Wis., 428. See note to United States 
v. McLemore, 4 How., 286; Same v. 
Boyd, 5 Id., 29.
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“1837, Oct. 11.—Returned, ‘Served.’
“ 1840, January 25.—Interrogatories filed and ruled for 

comm’n e. p. defendant to Bedford, Pennsylvania, sec. reg.
“ 1840, February 4.—Rule on plaintiffs to declare, sec. reg.; 

18 interrogatories filed and rule for comm’n e. p. defendants 
to Hollidaysburg, Pennsylvania, sec. reg.

“ 1840, March 2.—Narr. filed ; 6th, defendant pleads pay-
ment ; replication non solvit, and issues and rule for trial by 
special jury and ca.

“ 1841, March 2.—Agreement for taking the deposition of 
Richard M. Johnson, a witness for defendant at the city of 
Washington, on forty-eight hours’ notice to the Auditor Post- 
Office Department, filed.

“ 1841, August 4.—Agreement taking deposition of R. M. 
Johnson, at Frankfort, Kentucky; and interrogatories filed; 
deposition of R. M. Johnson filed.

“ 1841, October 22.—Defendant pleads non assumpsit and 
set-off and issues and ca.; and now [a] jury being called, 
come, to wit, Edward C. Biddle, S. M. Loyd, Thomas Connell, 
George McLeod, Michael F. Groves, John C. Martin, Wil-
liam C. Hancock, Joseph Harrison, Jr., Joseph Parker, Wil-
liam Parker, William Gibson, and Thomas Cook, who are 
respectively sworn or affirmed, &c.; deposition of Pishey 
Thompson filed.

“ 1841, December 6.—And now the jurors aforesaid, on 
their oaths and affirmations aforesaid, respectively do say, 
that they find for the defendant, and certify that the plain-
tiffs are indebted to the defendant in the sum of $188,496.06; 
judgment nisi. On motion of Messrs. Read & Cadwallader, 
for plaintiffs, for a rule to show cause why a new trial should 
not be granted, and for leave to move for such new trial, on 
exceptions to the ruling of the court on questions of evidence 
*2741 an^ ma^ers *l aw, embraced in the charge of the

J court, without such motion being deemed a waiver 
thereof, the motion is received ; notice thereof to be given to 
the opposite counsel; returnable 1st Monday in January next.

“ 1841, December 9.—Reasons for a new trial filed.
“ 1842, May 12.—Motion for new trial overruled ; new trial 

refused, and judgment on the verdict; copy of assignment, 
James Reeside to John Grey; and copy of notice, James 
Reeside to Postmaster-General, filed.

“ 1842, July 27.—Praecipe for writ of error filed.

“ United  States , Eastern District of Pennsylvania, set.
“ I certify the foregoing to be a true and faithful transcript 

of the docket entries in the above-named suit.
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“ In testimony whereof, I have hereunto subscribed my 
name and affixed the seal of said court at Philadelphia, this 
4th day of January, A. D., 1847, and in the seventy-first year 
of the independence of the said United States.

“George  Plitt .”

In September, 1842, James Reeside died, and Mary Reeside, 
his widow, became his executrix.

On the 4th of November, 1848, Mary Reeside filed a peti-
tion in the Circuit Court of the United States for the District 
of Columbia, in and for the county of Washington. The 
petition stated the above facts, and with it was filed the tran-
script of the record as it has been set forth. It concluded as 
follows:—

“Wherefore, your petitioner does respectfully pray, that 
your honors, the premises considered, will award the United 
States writ of mandamus to be directed to the said Robert J. 
Walker, Secretary of the Treasury Department of the United 
States, commanding him,—

“ First. That he shall enter or cause to be entered upon 
the books of the Treasury Department of the United States, 
under date of May 12th, 1842, a credit to the said James 
Reeside of the sum of $188,496.06.

“ Second. That he shall pay to your petitioner, as execu-
trix as aforesaid, the said sum, with interest thereon from the 
said 12th day of May, 1842.

“ And your petitioner shall ever pray, &c.
“Mary  Reeside .”

The Circuit Court ordered that the motion for a mandamus 
be overruled, and the prayer of the petitioner rejected. 
Whereupon Mary Reeside sued out a writ of error, and brought 
the case up to this court.

*It was argued by Mr. Goodrich, for the plaintiff in 
error, and Mr. Crittenden (Attorney-General), for the *-  
defendant in error.

Mr. Goodrich, for the plaintiff in error, made the following 
points.

The application for relief, in the court below, was of double 
aspect. First, that the Secretary of the Treasury be directed 
to enter to the credit of James Reeside, under proper date, 
upon the books of the Treasury Department, the amount of 
the verdict and judgment aforesaid. Second, that the Sec-
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retary of the Treasury be directed to pay the amount of such 
credit, with interest thereon, to the complainant.

Is the plaintiff in error entitled to the relief sought, or any 
part thereof? It may be urged, that the United States can-
not be sued. As a general proposition, it may be admitted. 
It is equally true that the United States may be sued with 
its own consent. United States v. McLemore, 4 How., 288 ; 
Hill v. United States, 9 How., 389. Its officers, in their rep-
resentative capacity, may be sued with consent of the gov-
ernment. The right of the citizen against the government 
may be judicially ascertained, if the legislative department so 
provide ; and such adjudication, rightfully had, must be con-
clusive, unless express provision to the contrary is made. 
The judiciary may be authorized to determine the right, to 
pass a judgment or decree which shall bind the government, 
and may not have authority to issue execution against the 
government or its property. It is equally true that it is the 
duty of every government, especially of the United States, to 
provide some mode for the ascertainment and liquidation of 
the claims of the citizen against the government. The mode 
adopted in England and in this country, in many cases, is by 
authorizing a resort to the judiciary; sometimes such resort 
is permitted in the first instance, but generally after an un-
successful application to some department or commission. 
Wherever the United States have authorized recourse to the 
judiciary, and the right has been contested or settled by the 
judiciary in the mode prescribed, such judicial action upon 
the right—I speak not of the remedy—must be in its nature 
conclusive and final. Whenever and wherever a judicial 
tribunal is authorized to pass upon any matter or right, and 
it does pass upon it, it must be regarded res adjudicata, sub-
ject only to be reversed on error. The United States, in har-
mony with its duty, has, in many instances, authorized the 
judiciary to determine controverted questions between the 
citizen and the government. Some of those cases are sub-
mitted, for the purpose of analogy, and for the deductions 

which they afford in aid of the construction, *which  
-* will be relied upon, of the statutes which must control 

the present case.
4 Stat, at L., 284, May 23,1828, ch. 70, § 6. In which pro-

vision is made, that private land claims in Florida, not finally 
settled by the commissioners, may be decided by the judge of 
the Superior Court for the district within which the lands 
are, provided the claims shall have been previously presented 
for allowance to the commissioner, register, or receiver. Sect. 
7 provides an appeal to the Supreme Court of the United 
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States. Sect. 13, that the decisions shall be final between 
the United States and the claimant. Under this statute, an 
appeal in one case was taken to this court, but dismissed, be-
cause the original application was not made within the time 
prescribed. United States v. Marvin, 3 Howard, 620. The 
power of the court to pass a valid decree upon a proper ap-
plication was not doubted.

3 Stat, at L., 691, May 7,1822, ch. 96. An act to empower 
the city of Washington to drain the public grounds. In sect. 
6 it is provided, that the proprietors may institute a bill in 
equity in the nature of a petition of right, against the United 
States, in the Circuit Court. Sect. 8, suits to be conducted 
according to the rules of courts of equity. Sect. 9, an appeal 
may be taken to the Supreme Court, and if no appeal, the 
judgment of Circuit Court to be final. Van Ness v. City of 
Washington and United States, 4 Pet., 232, is a case under 
this statute. On page 266, Mr. Taney, arguendo, says: “It 
submits their rights to judicial decision. In submitting to 
such a trial and decision they (the government) place them-
selves on the ground of contract, and waive any rights their 
sovereignty might give. For it would be absurd, indeed, to 
suppose that the United States gave to the court the mere 
power of hearing a cause, when that hearing could produce 
no judicial result.” The court, Mr. Justice Story giving the 
opinion, say: “ It is not necessary to consider whether the bill 
is so framed as to enable the court to pass a definitive decree 
against the United States ” ; thus by implication admitting 
the power of the court to pass a binding decree in a proper 
case. Passing from these general considerations, I submit,—

I. The verdict and judgment of the court thereon, in the 
Circuit Court of Pennsylvania, in the suit United States v. 
James Reeside, is a legal adjudication that the United States, 
at the time of its rendition, were indebted to him in the sum 
therein named, the validity of which is not open to contesta-
tion, except upon writ of error ; that plaintiff is now entitled 
to have an entry to his credit, of the amount so decreed, upon 
the books of the Treasury Department.

*This position results in an inquiry into the extent 
of the jurisdiction of the Circuit Court of Pennsyl- •- 
vania. I submit that the court had jurisdiction to pass, with 
the aid of the jury, upon all claims presented by Reeside, 
which he had previously exhibited to the proper department, 
and which had been by such department disallowed. The 
jurisdiction may be sustained upon two grounds :—

1st. The court rightfully exercised jurisdiction under a pro-
vincial statute of Pennsylvania, passed in 1705, known as the 
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Defalcation Act. This act says: “ If it appears to the jury 
that the plaintiff is overpaid, then they shall give in their ver-
dict for the defendant, and withal certify to the court how 
much they find the plaintiff to be indebted, or in arrear to the 
defendant more than will answer the sum or debt demanded, 
and the sum or sums so certified shall be recorded with the 
verdict, and shall be deemed as a debt of record. And if the 
plaintiff fail to pay, defendant for recovery shall have scire 
facias, and have execution for the same with costs of that 
action.” Has this act been adopted.by the Circuit Court of 
the United States within the District of Pennsylvania, or by 
the Judiciary Act of the United States? If so, has it been 
adopted in, or can it be applied to, cases in which the United 
States are a party ? In suits between citizens litigating in the 
Circuit Court of Pennsylvania, there can be no doubt it is 
obligatory. If not applicable to cases in which the United 
States are parties, such result follows from one of two causes; 
—first, the United States are not bound by State statute, or 
by any statute, unless specially named; second, because the 
court had no power to issue execution against the United 
States; in other words, no part of this act is applicable, 
because some of its provisions may not be. The first can 
have no influence, because the United States, when it volun-
tarily becomes a suitor in any court, must submit, and does 
submit, to the same rules and mode of proceeding which 
apply to any other suitor. The practice and rules of the 
court constitute the law of the court. The government or 
sovereign, when a suitor, is bound by the same rules of evi-
dence as any other suitor, unless there is some statute provi-
sion to the contrary, except in some matters of presumption, 
not applicable to this inquiry. These principles are sustained 
by the reasoning of the court in the case of King of Spain v. 
Hullet et fd., 1 Cl. & F., 333, which was a suit brought by a 
foreign sovereign in his political capacity. The court held he 
was bound by the rules and practice of the court which were 
applicable to ordinary suitors, and like them was held to 
answer a cross-bill personally, and upon oath. As to the 
*2781 second supposed reason, the inability of the court to

J issue execution or scire facias against the United 
States, it does not follow that the right cannot be determined 
because there is no remedy, or a different one than that pre-
scribed by the act. That this act was regarded by the Circuit 
Court as one of its modes or rules of proceeding, adopted by 
rule or long practice, or as embraced in the Judiciary Act, 
adopting the course of proceedings of the several State courts, 
is apparent from the record exhibited in the printed case. I 
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do not, however, consider it of any consequence whether this 
colonial act is applicable or not.

2d. The jurisdiction of the Circuit Court of Pennsylvania is 
sustained and conferred by statutes of the United States. It 
will be admitted, I presume, that the Circuit Court had a right 
to pass upon some of the items which James Reeside set up. 
It must be granted, I suppose, that, so far as the court and jury 
rightfully passed upon any items of credit claimed, the adjudi-
cation is conclusive, and cannot be again a proper subject of 
contestation as to the question of right. Items thus allowed 
become debts of record. The accounting officers of the govern-
ment are bound to pass upon all claims presented to them, 
without reference to the number or amount of the debits of 
the government against the party applying. If a suit is sub-
sequently instituted by the United States against a supposed 
debtor, he has a right to present, for the consideration of the 
court and jury, all items for which he had previously claimed a 
credit at the department, without any reference to the number 
or amount of the debits against him. There is and can be no 
other limit, so far as the right is concerned. After the decision 
of the court and jury, the items allowed by them go to the 
credit of the party upon the books of the department; they 
constitute credits, if I may so say, judicially placed upon the 
books of the department, and when thus placed there by the 
decree of the court to which they had been referred, they can-
not be erased, but must be considered as definitely settled. I 
now proceed to inquire whether these views are sustained by 
the statutes, and to what extent they authorize the court to 
adjudicate upon credits claimed by a defendant, against whom 
the United States have instituted a suit.

1 Stat, at L., 65, Sept. 2,1789, ch. 12, is an act to establish 
the Treasury Department, by the third section of which the 
comptroller shall direct prosecutions for debts that are or shall 
be due to the United States. By the sixth section it is made 
the duty of the register to keep an account, &c., of all debts 
due to or from the United States.

1 Stat, at L., 73, Sept. 24,1789, ch. 20. The Judiciary Act, 
the eleventh section of which authorizes the Circuit Courts 
*to entertain jurisdiction where the United States may poyg 
be a party. There can be no reasonable intendment or *-  
presumption, that the jurisdiction thus conferred is not, when 
exercised, conclusive and final as to the right contested; on 
the other hand, such must be the effect.

1 Stat, at L., 441, March 3, 1795, ch. 48 (repealed). This 
statute provides for the settlement and ascertainment of a 
certain class of debts due to the government. The officers 
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intrusted to act are to decide, upon principles of equity, 
upon all claims made,—not merely upon an amount sufficient 
to absorb the government debits,—and the decision is made 
final. Upon the same principle, it is submitted that, in 
cases where recourse to the judiciary is permitted, the decis-
ion must be upon all claims which the party has a right to 
make, in the absence of any provision to the contrary, and 
the decision should be regarded as final. It would be mere 
mockery to authorize the judiciary to examine and adjudi-
cate upon a matter, unless such adjudication is to be final.

1 Stat, at L., 512, March 3, 1797, ch. 20. This act pro-
vides for the settlement of accounts between the United 
States and receivers of public money. It is all accounts,— 
not so many, and so many only, as shall equal the debits. 
The fourth section authorizes the court to pass upon all 
items of credit which have been presented to the Treasury 
Department, and there disallowed. No other limit.

3 Stat, at L., 366, March 3, 1817, ch. 45, § 2, provides that 
all claims and demands whatever, by the United States or 
against them, and all accounts whatever in which the United 
States are concerned, either as debtors or as creditors, shall 
be adjusted and settled in the Treasury Department.

3 Stat, at L., 592, May 15, 1820, ch. 107, § 4. Certain 
officers are authorized to determine certain claims, and issue 
warrants to enforce payment; in which case an appeal is 
allowed to the judiciary. The eighth section of this act 
requires the clerks of the District and Circuit Courts, at the 
close of each term, to return to the proper officer a list of all 
judgments and decrees during the term, to which the United 
States are parties, showing the amount which has been so 
adjudged or decreed for or against the United States. From 
this provision it is apparent that the jurisdiction of the court 
is not all on one side, it may pass a judgment or decree 
against the United States. It may pass upon all claims pre-
viously rejected by the department.

3 Stat, at L., 770, March 1, 1823, ch. 37, § 1. This statute 
authorizes certain accounts, in relation to which there are no 
vouchers, to be settled upon equitable principles, by the 
*2801 Accounting officers, provided the amount allowed 

■J shall not exceed the debits. This is the only statute 
which confines and limits the amount of credits which may 
be allowed to the aihount of the debits. The reason of the 
distinction is obvious,—the accounts are to be adjusted upon 
equitable principles, and without requiring vouchers.

4 Stat, at L., 414, May 29, 1830, ch. 153, § 6. The 
Solicitor of the Treasury is required to report to the proper 
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officer all credits allowed by due course of law on any suits 
under his direction. There does not seem to be any doubt 
as to the extent of credits which, under this statute, may be 
allowed by due course of law; all credits disallowed by the 
accounting officer may be set up by a party sued by the 
United States, and if proved, allowed, and thereupon be 
reported as credits thus allowed.

4 Stat, at L., 563, July 5, 1832, ch. 173. Certain judg-
ments against the State of Virginia to be paid by the United 
States. In the third section the Secretary of the Treasury is 
authorized to pay claims where no judgment has been recov-
ered, upon the same principles which the court had adopted 
in the cases before it; thus reposing confidence in the judg-
ments of the court. As to the correctness of the judgments 
rendered, the United States, although not parties, make no 
question or revision.

5 Stat, at Li, 80, July 2, 1836, ch. 270, Post-Office Depart-
ment. The fifteenth section of this act provides that no 
claim for a credit shall be allowed upon any trial, except such 
as shall have been presented to the auditor, and shall have 
been disallowed. In other words, every claim thus exhibited 
and disallowed, in the event of a suit against the party, shall 
be adjudicated by the court. Here is no limit as to the 
amount which the court may allow.

1 have thus shown that the Circuit Court had jurisdiction 
to adjudicate upon the credits which James Reeside claimed 
in the litigation between him and the United States.

I now proceed to show that the credits allowed in this 
way, by due due course of law, are to be placed upon the 
books of the department to the credit of the party making 
them.

1 Stat, at Li, 433, March 3, 1795, ch., 45, § 3 (obsolete), 
which provides that credits for loan of money to the govern-
ment shall be entered upon books of the Treasury Depart-
ment.

1 Stat at L., 441, March 3, 1795, ch. 48, § 2. Provision is 
made for the adjustment of debts due to and from the United 
States, and when claims are allowed in the mode prescribed, 
credit is to be passed therefor upon the public books of 
account.

*3 Stat, at L., 592, May 15, 1820, ch. 107, § 7. It p281 
is the duty of the district attorneys to conform in all *-  
suits to the directions of the agent of the Treasury. And 
immediately at the end of each term of the court within 
their district, to forward to the agent of the Treasury a 
statement of the cases, and their disposition, in which the 
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United States are a party. The eighth section requires the 
clerks to make returns to the agent of the Treasury, with a 
list of all judgments and decrees, in cases to which the 
United States may be a party, showing the amount which 
has been so adjudged or decreed for or against the United 
States.

4 Stat, at L., 414, May 29, 1830, ch. 153, § 2. Returns to 
be made to the solicitor instead of the agent of the Treasury. 
The fifth section authorizes the solicitor to control all suits 
in which the United States may be a party. By the sixth 
section he is required to report to the proper officer all 
credits, allowed by due course of law, on any suits under his 
direction.

5 Stat, at L, 80, July 2, 1836, ch. 270, Post Office Depart-
ment, § 16, requires the district attorney to forward to the 
auditor of the Post-Office Department a statement of all 
judgments, &c., in suits growing out of that department. 
These statutes clearly show the jurisdiction of the Circuit 
Courts, and that all credits allowed ^hall be entered upon 
the proper public books to the credit of the party making 
them.

I submit that the construction of these statutes which I 
have suggested has been confirmed and uniformly acted upon 
by the courts. I do not say the position has been presented 
in express terms, as now presented, but it is a necessary 
implication from the course of adjudication which has been 
pursued. Defendants in suits brought by the United States 
have often relied upon a claim for credits in amount exceed-
ing the debits, and no counsel or court has objected to the 
consideration of them.

United States v. Griles, 9 Cranch, 212. In this case, the 
limit assumed by counsel for the government was to debits 
which had been disallowed by the accounting officers.

United States v. Wilkins, 6 Wheat., 135. Not merely 
legal, but equitable claims, are to be allowed to debtors of 
the United States, by the proper officers. No limit is made 
to the nature or origin of the claim for a credit, although it 
was not connected with the claim sought to be recovered by 
the government. The court refer to the act of March 3, 
1797, and say, the object of the act seems to be to liquidate 
and adjust all accounts between the parties, and to require a 
judgment for such sum only as is equitably due from the 
defendant. In this case the mind of the court was not 
*9891 directed to a case in which a *balance  might be due

J the defendant, which circumstance is not sufficient to 
change and confine the construction of the statute to such 
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case as was before the court. If so, the great object of the 
statute, which is a liquidation and adjustment of all accounts 
between the parties, would be defeated. So, also, it would 
result, in those cases where suit is brought, if the view 
presented is not sound, that the power of the court is less 
than that of the accounting officers, from whose decision 
the institution of a suit is in effect, although not in form, an 
appeal.

Walton v. United States, 9 Wheat., 651. In which the 
court say, if any item of defendant’s account has been im-
properly rejected by accounting officer, it is to be restored 
to his credit.

Van Ness v. City of Washington and United States, 4 Pet., 
232.

Ex parte Watkins, 3 Pet., 193. In which the court say a 
judgment in its nature concludes the subject on which it is 
rendered.

Hunter v. United States, 5 Pet., 185. The same rules of 
contract are applicable where the sovereign is a party, as 
between individuals. The court make a distinction, where 
the government is concerned, between the right and the 
remedy.

United States v. Nourse, 6 Pet., 470. The court below 
found a balance due the defendant.

United States v. Nourse, 9 Pet., 8. The judgment between 
the parties in 6 Pet. was held conclusive.

United States n . Arredondo, 6 Pet., 711, 715, 719. When 
the United States consent to be sued, and submit to judicial 
action, the rights of the parties to be determined upon the 
same principles as between man and man.

United States v. Dunn, 6 Pet., 51 ; United States v. Mc-
Daniel, 7 Pet., 1 ; United States v. Ripley, 7 Pet., 18 ; United 
States v. Fillebrown, 7 Pet., 28 ; United States v. Percheman, 
7 Pet., 51. No limit of the jurisdiction of the court to items 
equal in amount with the debits was suggested.

United States v. Jones, 8 Pet., 375. Court say, the defend-
ant may retain the credits allowed, may deny the debits, and 
claim credits disallowed; thus making no distinction as to 
the right of the party, depending upon the state of accounts 
between him and the government.

United States v. Hawkins, 10 Pet., 125. Claims exceeding 
the debits were passed upon without objection.

United States v. Bank of Metropolis, 15 Pet., 377. “When 
United States becomes party to a negotiable instrument, it 
has all the rights and incurs all the responsibilities of indi-
viduals who are parties to such instruments. There is no 
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difference, *except  that the United States cannot be 
sued. But if the United States sue, and the defendant 

holds its negotiable paper, the amount of it may be claimed 
as a credit, if after presentation to the accounting officer it 
has been disallowed, and it should be allowed by a jury as a 
credit against a debt claimed by United States.” Suppose a 
suit in which the United States present a claim for five thou-
sand dollars, and the defendant exhibits a valid bill of 
exchange for ten thousand dollars, upon which the govern-
ment are liable, upon what part of this bill are the court to 
pass ? for how much is he to have credit upon the public 
books? I submit, that the adjudication of the court must 
extend to the whole amount of the bill.

Grratiot v. United States, 4 How., 80-110. In this case 
defendant claimed a balance, and no objection was made to a 
consideration of all the items.

Bigelow v. Folger', 2 Mete. (Mass.), 256. “ When a defend-
ant, in a suit by an administrator of an insolvent estate, files 
in set-off a claim larger than the one on which he is sued, he is 
entitled to judgment for the balance. The judgment is to be 
certified to the judge of probate, and by him added to the list 
of claims.”

Peck v. Jenness, 7 How., 612. The court rendered a special 
judgment, to accomplish its jurisdiction, to protect the rights 
of the parties.

Voorhees v. Bank of United States, 10 Pet., 449. Every act 
of a court must be presumed to have been rightly done until 
the contrary appears. Lytle v. State of Arkansas, 9 How., 
333 ; Statutes of 1845-46, ch. 90, p. 59.

II. Assuming the Circuit Court of Pennsylvania had juris-
diction to pass upon all items which had been disallowed, and 
that the credits thus allowed must be passed to the credit of 
James Reeside upon the public books, as having been put 
there by due course of law, is the remedy of the plaintiff 
(assuming for the present she has a remedy) against the Sec-
retary of the Treasury, or against the Postmaster-General, in 
whose department the claim had its origin ?

3 Stat, at L., 366, March 3, 1817, ch. 45, § 2. “ All claims 
and demands whatever by the United States or against them, 
and all accounts whatever in which the United States are con-
cerned, either as debtors or creditors, shall be adjusted and 
settled in the Treasury Department.”

This primd facie points out the place of adjustment, and 
must be so regarded until the contrary is shown. This 
adjustment and settlement means liquidation, payment. The 
words must be construed with reference to the subject-matter 
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and purpose to be accomplished; the provision was not 
*merely to ascertain the amount of indebtment of the [-*904  
government. It may be said that this has no applica- •- 
tion to contracts originating in the Post-Office Department. 
Be it so; a more recent statute settles the matter.

5 Stat, at L., 80, July 2, 1836, § 6. By this statute, the 
Treasury is to pay debts of Post-Office Department. 5 Stat, 
at L., 732, March 3, 1845, ch. 43, § 22.

III. Assuming the amount due Reeside, as found by the 
court and jury, must be put to his credit on the books of the 
Treasury Department, has the plaintiff any remedy ? and if so, 
is it by mandamus ?

If the views are correct which have been presented, the 
amount due Reeside must be regarded as a debt of record; as 
a debt judicially ascertained, and no longer open to contesta-
tion. The Secretary of the Treasury has no discretion as to 
the amount due, or as to the propriety of putting the credits 
upon the books. It is then like any other debt which is to be 
paid. Formerly, many debts were paid by the commissioners 
of loan; afterwards, by the United States Bank. Now, all 
debts are to be paid by the Secretary of the Treasury.

1 Stat, at L., 65, September 2, 1789, ch. 12; 1 Stat, at L., 
512, March 3, 1797, ch. 20; 5 Stat, at L., 80, July 2, 1836, 
ch. 270, § 10; 5 Stat, at L., 752, March 3, 1845, ch. 71, § 4, 
which provides that accounts settled at the Treasury Depart-
ment shall not be opened. The last-cited statute also provides 
that the accounting officer shall not pass upon claims not 
presented within six years.

5 Stat, at L., 112, July 4, 1836, ch. 353, § 10, by which the 
Secretary of the Treasury is authorized and directed to pay, 
out of any money in the treasury not otherwise appropriated, 
any outstanding debts of the United States, and the interest 
thereon. I submit that an account settled by the court, in 
cases where the United States bring suit, and the result 
entered upon the books, must be regarded as closed, and as a 
debt to be paid.

Stat, of 1846-47, 123, February 9, 1847. The Secretary of 
the Treasury is to pay interest on all the public debt author-
ized by law. This includes debts of every description, with-
out reference to their origin.

It may be said that the suit was not instituted within six 
years, and is therefore barred. Such defence was not set up 
in the court below, and cannot be set up, because the limita-
tion of six years refers undoubtedly to the original claim to 
be made to the accounting officers. See statute already cited, 
March 3, 1845, ch. 71, § 4, and Stat, of 1845-46, May 7,1846, 
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ch. 13. Assuming that the party is entitled to remedy, is it 
*98^1 by a *mandamus  ? I submit that such is the proper 

J remedy, and the only remedy. Marbury v. Madison, 
1 Cranch, 137; Kendall v. United States, 12 Pet., 524; Fer-
guson v. Kinnoul, 9 Cl. & F., 251; The King v. Commissioner 
of Treasury, 5 Nev. & M., 589; Kendall v. Stokes, 3 How., 87.

The case of Kendall v. United States is a direct, and, as 
is supposed, conclusive authority. In that case a statute 
directed a particular claim to be adjusted in a particular 
mode; that the debt, when so ascertained, should be paid. 
In the case before the court, the claim of the party has been 
adjusted and adjudicated in a mode pointed out by general 
statutes applicable to a class of cases, and such adjustment 
has resulted in a fixed, certain debt, in relation to which no 
discretion remains. This debt, like any and all other debts, 
is directed by general statutes, which require the settlement 
and adjustment of claims, to be paid. The cases of Decatur 
v. Paulding, 14 Pet., 497, and Brashear v. Mason, 6 How., 
92, do not conflict. They may well be distinguished from 
the case before the court. Rex v. Nottingham Old Water-
works Co., 1 Nev. & P., 493. Coleridge, Justice, says, two 
things must conspire to authorize a mandamus: a specific 
legal right, and the absence of an effectual and efficient 
remedy for the encroachment of that right.

Whether there is any money in the treasury, or appropria-
tion with which to pay, cannot arise until the objection is 

x taken in the court below.
In the court below, the court dismissed the application 

without going much into the reasons. Their judgment was 
put upon two grounds;—that no specific appropriation had 
been made; that there was no special law directing its pay-
ment. When the original contracts were made with the 
Post-Office Department, appropriations were made to meet 
them; and, by subsequent legislation, the debts of the Post- 
Office are to be paid by the Treasury; so, where there is a 
general law directing the adjustment and payment of debts, 
there is no occasion for a special act to direct their payment. 
The Secretary is not charged with discretion in the one case 
any more than in the other. The court below refer for their 
reasons to an opinion given by them in McElrath n . McIntosh. 
The cases are entirely dissimilar. In that case the validity 
of a power of attorney was to be determined; the claimant 
under the power of attorney did not stand upon the public 
books as a creditor of the government. A most appropriate 
answer to the application in that case might have been given 
in a single word-a claim against the sovereign cannot be 
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assigned except with his consent, express, or, as in the case 
of bills of exchange, to *which  he is a party by im- 
plication. The opinion of the court below in these *-  
two cases may be seen in Law Reporter, Boston, pp. 399 and 
448, Vol. I., new series.

By the statute of July 2, 1836, ch. 270, already cited, the 
funds of the Post-Office Department are transferred to the 
Treasury; the suits are to be under the guidance of the 
Treasury, and all future appropriations paid by it. This 
must be regarded as a transfer of the former appropriations 
made from year to year, for the services which Reeside per-
formed during their performance.

By the statute of March 3,1845, ch. 43, § 22 (5 Stat, at L., 
732), it is provided, that, if the postage received under the 
act, in addition to an annual appropriation of $750,000, is not 
sufficient to meet the expense of the department, the de-
ficiency shall be paid from any money in- the treasury not 
otherwise appropriated. To confine this provision to the 
expenses of the department which might accrue after the 
passage of the act, would not be in accordance with the faith 
or duty of the government; such limited construction is not 
required by the language or purpose of the statute.

In conclusion, as the result of the statutes and authorities 
relied upon, it is submitted, that James Reeside, when sued 
by the United States, had a right to present for adjudication;. 
that the court had jurisdiction to adjudicate upon every 
claim which had been previously made to, and disallowed by, 
the proper department; that the sum allowed to him by the 
court should have been, and no doubt was, at the time, certi-
fied to the proper department; that thereupon it should have 
been, and now should be, entered to his credit upon the 
public books of account, as a debt due from the United States 
to him, in relation to the correctness or fitness of which the 
accounting officers have no longer any discretion; and 
although the debt originated in the Post-Office Department, 
by force of statutes now in existence, it should be paid by 
the Treasury Department; the duty of the department is 
merely ministerial.

Mr. Crittenden made the following points:—
1st. That the said Circuit Court for the Eastern District 

of Pennsylvania had no power or jurisdiction to render 
judgment against the United States for the said sum of 
$188,496.06, or for any amount, and that their said judgment 
is, therefore, null and void. The sovereign power is subject 
neither to suit nor judgment in its own courts, unless by its
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own consent, and in this country that consent can only be 
given by law. Judiciary Act of 1789, § 11 (1 Stat, at L., 
*2871 1 266 *to  269; 3 Story on Cons., 154;

-* Briscoe v. Bank of the Commonwealth of Kentucky, 11 
Pet., 321; U. States v. Hoar, 2 Mason, 311.

2d. That, if said judgment be valid and binding, there can 
be no reason why the same judicial power that could render 
it may not enforce it by the ordinary process of execution ; 
and therefore there can be no occasion for the extraordinary 
writ of mandamus, which can be legally resorted to only 
where there is no other remedy. Marbury v. Madison, 1 
Cranch, 62 et seq.

3d. That if any force or virtue can be ascribed to said judg-
ment, (we think none can,) by analogy to the orders or 
decrees of English chancellors upon petitory proceedings 
before them against the crown, it must follow, from the same 
analogy, that the judgment, like those decrees, is persuasive 
merely, not compulsory, and therefore most certainly not to 
be enforced by mandamus. 1 Bl. Com., 241, 242.

4th. The writ of mandamus can be properly issued to a 
public officer only to compel him to perform a certain act 
which he is directed by law to do; an act ministerial, and not 
involving the exercise of any discretion.

There is no law which directs the Secretary of the Treasury 
to enter on the books of the Treasury a credit to James Ree-
side for the amount of this judgment, or to pay the same to 
the petitioner; and she cannot, therefore, be entitled to the 
mandamus for which she prays. Marbury v. Madison, 1 
Cranch, 62 ; Postmaster- General, ^c. v. U. States, on the 
relation of Stokes, 12 Pet., 524.

5th. It does not appear that Congress have, in any way, 
recognized this judgment, or their obligation to pay it, or that 
they have made any appropriation for its payment, and there-
fore the mandamus prayed for ought not to be issued. Con-
stitution, art. 1, § 9 (1 Stat, at L., 15).

Mr. Justice WOODBURY delivered the opinion oi the 
court.

This was a writ of error, brought to reverse a judgment in 
the Circuit Court for the District of Columbia, dismissing a 
petition for a writ of mandamus.

The mandamus was asked for by the plaintiff, as executrix 
of James Reeside, to direct the defendant, as Secretary of the 
United States Treasury, to enter on the books of the Treas-
ury Department to the credit of said James the sum of 
$188,496.06, and pay the' same to the plaintiff as his execu- 
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trix. The grounds for the petition, as set out therein, were, 
that the United States had sued Reeside in the Circuit Court 
of the United States for the Eastern District of Pennsylvania, 
on certain post-office *contracts,  and on the 22d of r*ooo  
October, 1841, he pleaded a large set-off, and the jury, L 
on the 6th of December ensuing, returned a verdict in his 
favor on the several issues which had been joined, and certi-
fied that the United States were indebted to him in the sum 
of -$188,496.06 ; and that on the 12th day of May, 1842, final 
judgment was rendered in his favor on this verdict, which 
has never been paid, but still remains in full force.

On an examination of the record, the first objection to the 
issue of a mandamus seems to be, that no judgment appears 
to have been given, such as is set out in the petition, in favor 
of Reeside for the amount of the verdict.

Certain minutes were put in out of the proceedings in that 
suit, beginning with the writ in 1837, including the verdict, 
and coming down to May 12, 1842, when it is said, “New 
trial refused, and judgment on the verdict.”

But these seem to be the mere waste docket minutes, from 
which a judgment or a record of the whole case could after-
wards be drawn up. They do not contain a judgment in ex- 
tenso, nor are they a copy of any such judgment. But if, by 
the laws or practice of Pennsylvania, these minutes may be 
used instead of a full record, it is difficult to see a good reason 
for allowing them to control the forms and the principles of 
the common law applicable to them in the courts and records 
of the United States ; and certainly they could not, unless 
private rights were involved in having them thus considered, 
so as to come under the 34th section of the Judiciary Act (1 
Stat, at L., 92). Or unless, as a matter of practice, it was 
well settled in this way as early as the process law of 1789. 
(See 1 Stat, at L., 93.)

But without going into this point further,—means to do 
it not having been furnished by the petitioner, who relies on 
it, and was therefore bound to furnish such means,—there is 
another objection to it paramount to this, and sufficient for 
barring its use to support the present proceeding. In a case 
like this, in Pennsylvania, where a set-off is pleaded and a 
balance found due to the defendant, the judgment entered, if 
well proved by such minutes, is not, as the petitioner supposes, 
that the United States was indebted to Reeside in the amount 
of the verdict and should pay it; but it merely lays the foun-
dation for a scire facias to issue, and a hearing be had on that 
if desired. (Penn. Laws by Dunlap, ch. 20, § 2.) The peti-
tioner and her husband have neglected to pursue the case in
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that way to a final judgment, and hence have offered no evi-
dence of one, on the verdict of indebtedness to Reeside by the 
United States. The judgment so far as regards that action 
*9801 would be, when no scire facias *was  sued out, that the

J defendant go without day; and so these minutes 
should be drawn up, when put in a full and due form.

In Ramsey’s Appeal, 2 Watts (Pa.), 230, Ch. J. Gibson 
explains this fully. “The reference,” says he, “was under 
the act of 1705, by the first section of which the jury are di-
rected, when a set-off has been established for more than the 
plaintiffs demand, to find a verdict for the defendant, and 
withal certify to the court how much they find the plaintiffs 
to be indebted or in arrear to the defendant. The certificate 
thus made is an appendage to the verdict, but no part of it 
or of the premises on which the judgment is rendered; for 
the judgment is not quod recuperet, but that the defendant go 
without day. On the contrary, it is expressly made a distinct 
and independent cause of action by a scire facias ; and though 
a debt of record, it is not necessarily a lien, as was shown in 
Allen v. Reesor, 16 Serg. & R. (Pa.), 10, being made so only 
by judgment on a scire facias.”

The gist of the prayer for a mandamus, therefore, fails.- 
Because, though this application is in form against the per-
son who was Secretary of the Treasury, November 4th, 1848; 
yet it is to affect the interests and liabilities alleged by the 
plaintiff herself to exist on the part of the United States.

Furthermore, the judgment sought to be paid is one claimed 
to have been rendered in form, as well as substance, against 
the United States.

Now, under these circumstances, though a mandamus may 
sometimes lie against a ministerial officer to do some ministe-
rial act connected with the liabilities of the government, yet 
it must be where the government itself is liable, and the offi-
cer himself has improperly refused to act.

It must even then be in a case of clear, and not doubtful 
right. Kendall v. United States, 12 Pet., 525; Life f Fire 
Ins. Co. v. Wilson's Heirs, 8 Pet., 291. But here, as no judg-
ment of indebtedness existed against the United States, the 
whole superstructure built on that must fall.

To save future expense and litigation in this case, with a 
view to obtain the desired judgment, it seems proper to make 
a few remarks on the other objections to the mandamus, rest-
ing on other and distinct grounds.

A mandamus will not lie against a Secretary of the Treas-
ury, unless the laws require him to do what he is asked in the 
petition to be made to do. But there is no law, general or 
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special, requiring him either to enter such claims as these on 
the books of the Treasury Department, or to pay them.

The general statutes, cited by the counsel for the petitioner, 
*in no case require the Secretary to enter claims like r^nn 
these on his books, or to pay them, when there has *-  
been no appropriation made to cover them. This last circum-
stance seems overlooked by the plaintiff, or sufficient import-
ance is not attached to it, and it will be further considered 
before closing.

Nor is any special law pretended directing the entry of this 
claim on the books, or the payment of it either before or after 
entry. The case of Kendall v. United States, 12 Pet., 524, 
was one of a special law regulating the subject.

Again, a mandamus, as before intimated, is only to compel 
the performance of some ministerial, as well as legal duty. 
Kendall v. United States, 12 Pet., 524; Rex v. Water-works 
Company, 1 Nev. & P., 493.

When the duty is not strictly ministerial, but involves dis-
cretion and judgment, like the general doings of a head of 
a department, as was the respondent here, and as was the case 
here, no mandamus lies. Decatur v. Paulding, 14 Pet., 497; 
Brashear v. Mason, 6 How., 92.

It is well settled, too, that no action of any kind can be 
sustained against the government itself, for any supposed 
debt, unless by its own consent, under some special statute 
allowing it, which is not pretended to exist here. Briscoe n . 
Kentucky Bank, 11 Pet., 321; 4 How., 288; 9 How., 389.

The sovereignty of the government not only protects it 
against suits directly, but against judgments even for cost, 
when it fails in prosecutions (4 How., 288).

Such being the settled principle in our system of jurispru-
dence, it would be derogatory to the courts to allow the prin-
ciple to be evaded or circumvented.

They could not, therefore, permit the claim to be enforced 
circuitously by mandamus against the Secretary of the Treas-
ury, when it could not be directly against the United States; 
and when no judgment on and for it had been obtained 
against the United States.

As little also would be the propriety of allowing by scire 
facias, or otherwise, a judgment to be entered against the 
United States on a set-off, when it could not have been al-
lowed in an action against them on the subject-matter of the 
set-off.

To permit a demand in set-off against the government to 
be proceeded on to judgment against it, would be equivalent 
to the permission of a suit to be prosecuted against it. And
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however this may be tolerated between individuals, by a 
species of reconvention, when demands in set-off are sought 
to be recovered, it could not be as against the government 
except by a mere evasion, and must be as useless in the end 
*9911 as would be *derogatory  to judicial fairness. A set-

-I off or reconvention is often to be treated as a new 
suit by the defendant, and the pleadings and judgment are to 
be made to correspond. (See Louisiana Code of Practice, 
374, §§ 371-377.) In Perry v. G-erbeau and Wife, 5 Mart. 
(La.) N. S., 18, the court say, “ The claim set up in the 
answer was one in reconvention, and too general. Such de-
mands should have the same certainty as a petition.”

It would present, also, the inconsistency of the officers of 
a government issuing precepts against it, and seizing and sell-
ing the property under their own charge and protection.

Or it would present the other alternative, of entering a 
judgment against a party which it could not enforce by exe-
cution, and which none of its officers had been authorized to 
discharge.

This last consideration is one of peculiar importance in this 
proceeding, and in the proper measures to be adopted under 
our political and fiscal system, as to a claim like this.

No officer, however high, not even the President, much 
less a Secretary of the Treasury or Treasurer, is empowered 
to pay debts of the United States generally, when presented 
to them. If, therefore, the petition in this case was allowed 
so far as to order the verdict against the United States to be 
entered on the books of the Treasury Department, the plain-
tiff would be as far from having a claim on the Secretary or 
Treasurer to pay it as now. The difficulty in the way is the 
want of any appropriation by Congress to pay this claim. It 
is a well-known constitutional provision, that no money can 
be taken or drawn from the Treasury except under an appro-
priation by Congress. See Constitution, art. 1, § 9 (1 Stat, 
at L., 15).

However much money may be in the Treasury at any one 
time, not a dollar of it can be used in the payment of any 
thing not thus previously sanctioned. Any other course 
would give to the fiscal officers a most dangerous discretion.

Hence, the petitioner should have presented her claim on 
the United States to Congress, and prayed for an appropria-
tion to pay it. If Congress after that make such an appro-
priation, the Treasury can, and doubtless will, discharge the 
claim without any mandamus. But without such an appro- 
.priation it cannot and should not be paid by the Treasury, 
whether the claim is by a verdict or judgment, or without 
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either, and no mandamus or other remedy lies against any 
officer of the Treasury Department, in a case situated like 
this, where no appropriation to pay it has been made. The 
existence of this other and ordinary mode of redress, by 
resort to Congress, may be another reason against a manda-
mus, as that lies only *when  no other adequate remedy r*292  
exists. Marbury v. Madison, 1 Cranch, 62-137 ; Ken- *-  
doll v. United States, 12 Pet., 525.

But, independent of this last consideration, which as a 
remedy may not come within the usual meaning of another 
remedy, the grounds for the petition are not sufficient, and 
the judgment below, dismissing it, must be affirmed.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
District of Columbia, holden in and for the county of Wash-
ington, and was argued by counsel. On consideration 
whereof, it is now here ordered and adjudged by this 
court, that the judgment of the said Circuit Court in this 
cause be, and the same is hereby, affirmed with costs.

Ex part e : In  the  Matte r  of  Early  Boyd , Plaint if f  
in  error , v. William  Scott  and  William  Greene .— 
In Error to the District Court of the United States for the 
Northern District of Alabama.

A motion on the part of the defendants in error, for a rule upon the plaintiff 
in error to file a copy of the record, overruled.

Mr . Crittenden , of counsel for the defendants in error, 
having filed the following certificate, viz.:—

“ The United States of America, Northern District of Ala-
bama.

“In the District Court of the United States for the North-
ern District of Alabama, at Huntsville.

“ I, Benjamin T. Moore, Clerk of the District Court of the 
United States for the Northern District of Alabama, at 
Huntsville, do hereby certify, that at the term of the District 
Court aforesaid, begun and held at the court-house in the 
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