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of the Judiciary Act confers no power on this court to annul 
their laws, however unjust or tyrannical. How far the people 
of the State of Texas are bound to acknowledge contracts or 
titles repudiated by the late republic, is a question to be de-
cided by their own tribunals, and with which this court has 
no right to interfere under any power granted to them by the 
Constitution and acts of Congress.

*The judgment of the Supreme Court of Texas is 
therefore affirmed. L

ORDER.

This cause came on to be heard on the transcript of the 
record from the Supreme Court of the State of Texas, and 
was argued by counsel. On consideration whereof, it is now 
here ordered, adjudged, and decreed by this court, that the 
decree of the said Supreme Court in this cause be, and the 
same is hereby, affirmed, with costs.

Jehiel  Brooks , Plainti ff  in  error , v . Samuel  Norris .

Where a judgment was rendered on the 25th of October, 1843, and a writ of 
error allowed on the 19th of October, 1848, but not issued and filed until 
the 4th of November following, more than five years had elapsed after ren-
dering the judgment, and a writ of error may be dismissed on motion.1

It is the filing of the writ which removes the record from the inferior to the 
appellate court; and the day on which the writ may have been issued by 
the clerk, or the day on which it is tested, are not material in deciding the 
question.2 * * *

By the English practice this error must be taken advantage of by plea; but 
according to the practice of this court, a party may avail himself, by 
motion, of any defect which appears upon the record itself.8

This  case was brought up from the Supreme Court of 
Louisiana, by a writ of error issued under the twenty-fifth 
section of the Judiciary Act.

It appeared from the record that the judgment of the 
Supreme Court of Louisiana was rendered on the 25th of 
October, 1843.

The petition for the writ of error was addressed to the

1 Cite d . Cummings v. Jones, 14 
Otto, 419.

2 Fol lo we d . Mussina v. Cavazos,
6 Wall., 360. Cite d . United States v.
Dashiel, 3 Wall., 701. The limitation
of five years does not apply to writs

of error coram nobis. Strode v. Staf-
ford Justices, 1 Brock., 162.

3 See also Bolling v. Jones, 67 Ala., 
514; International Bank v. Jenkins, 104 
Ill., 155.
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Honorable George Eustis, Chief Justice of the Supreme 
Court of the State of Louisiana. It was thus indorsed.

Order allowing Writ.
“A writ of error is allowed as prayed for, without pre-

judice. Security is required in the sum of five hundred 
dollars. “ George  Eust is ,

Chief Justice, Monroe, West District.
“ October 19, 1848.

“ Supreme Court, Alexandria.
“ Filed November 4, 1848. M. R. Ariai l , Clerk.”

*205] * Bond for Writ of Error.
“ Supreme Court, State of Louisiana.

Jehiel  Brooks  v . Samuel  Norris , in error.
“ Know all men by these presents, that we, Jehiel Brooks, 

of the District of Columbia, and B. J. Sage, of New Orleans, 
Louisiana, are held and firmly bound unto the above-named 
Samuel Norris, in the sum of five hundred dollars, to be paid 
to the said Samuel Norris, his executors or administrators. 
To which payment, well and truly to be made, we bind our-
selves, and each of us, jointly and severally, and our and each 
of our heirs, executors, and administrators, firmly by these 
presents.

“ Sealed with our seals, and dated this 19th day of Octo-
ber, a . d ., 1848.

“ Whereas the above-named Jehiel Brooks hath prosecuted 
a writ of error to the Supreme Court of the United States, 
to reverse the judgment rendered in the above-entitled suit 
by the Supreme Court of the State of Louisiana.

“Now, therefore, the condition of this obligation is such, 
that if the above-named Jehiel Brooks shall prosecute his 
said writ of error to effect, and answer all costs if he shall 
fail to make good his plea, then this obligation shall be void; 
otherwise the same shall be and remain in full force and 
virtue.

“ B. J. Sage , for Jehiel Brooks.
B. J. Sage .

“ Sealed and delivered, in the presence of
Test—John  Ray .”

Approval of Bond.
“Personally appeared before me the above-named B. J. 

Sage and John Ray, who acknowledged their signatures to 
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the foregoing bond, which is approved in the case of Brooks, 
plaintiff in error, v. Norris.

“George  Eustis , Chief Justice.
“ Monroe, Oct. 19, 1848.”

Instructions.
“ The Clerk of the Supreme Court will only sign the writ 

of error in the event of its being sued out within five years 
from the date of the decree of the Supreme Court, in the 
case which it is taken.

“ George  Eustis , Chief Justice.
“ Supreme Court, Alexandria.

“ Filed November 4th, 1848. M. R. Ariai l , Clerk.”

The writ of error bore the following teste :—
*“ Witness the Honorable Roger B. Taney, Chief 

Justice of the said Supreme Court of the United States, L 
this 4th day of November, A. d ., 1848.

M. R. Ariai l , 
Clerk of the Supreme Court of the State 

of Louisiana, at Alexandria.”

“ Copy of the writ of error lodged in the clerk’s office of the 
Supreme Court of the State of Louisiana, at Alexandria, in 
pursuance of the statute in such cases made and provided, 
this 4th day of November, 1848. B. J. Sage ,

Attorney of Plaintiff in error.
“Supreme Court, Alexandria.

“Filed November 4th, 1848.”

Mr. Bullard, for the defendant in error, moved the court to 
dismiss this writ of error, because the same was not brought 
within five years after the final judgment in the Supreme 
Court of the State of Louisiana.

Whereupon the court directed the motion to be set down 
for. argument on that day week, viz., the 24th of January, 
and that the counsel give notice thereof to Mr. Walker, the 
counsel for the plaintiff in error.

On the 24th of January, the motion was argued by Mr. 
Bullard and Mr. Walker.

Mr. Bullard referred to the record, and cited the act of 
1789, chap. 20, § 22, to show that the writ of error was not 
in time.
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Mr. Walker referred to the prayer for the writ of error, 
which was allowed on the 13th of October, before the expira-
tion of five years from the date of the judgment. The bond 
also was executed and approved on the same day. If neces-
sary, he would move to amend the record under the act of 
1789, as the error was merely one of form. The teste of the 
writ should be dated at the preceding term of this court, be-
cause, although issued in the name of the chief justice, it was 
always presumed to be issued by the authority of the court. 
He would move, therefore, to amend it by inserting the date 
of the preceding term, viz., December term, 1847. Filing 
does not mean issuing. Although the writ was not filed until 
the 4th of November, the record does not show that it was 
not issued before. Suppose, after the writ is allowed, the 
clerk refuses or neglects to issue it; will that deprive the 
party of his remedy? In 10 Wheat., 311, the appeal was 
allowed, but security not given within five years. He cited 
also 2 Pick. (Mass.), 592; 7 Cranch, 277; 3 Pet., 459.

The case was docketed in this court on the 23d of January, 
*2071 Therefore this is the third term, and it is now

-I too late to make this motion. There has been a regu-
lar appearance entered, not merely a formal one, but the 
opposite counsel directed in writing that his appearance should 
be entered. Brooks might have brought a new action if he 
had not supposed this appeal to be pending. Millaudon v. 
McDonogh, 3 How., 707.

Mr. Bullard, in reply. When he directed his appearance 
to be entered, he did not know the state of the record. This 
is not a question of form, but one of jurisdiction. The cases 
cited are not analogous. In appeals there is no necessity for 
a writ from a higher court, and this was one of the cases cited. 
But in writs of error, the higher court must act. When a 
motion should be made to alter the teste, he would meet it. 
This action was a petitory action, and Brooks could not have 
brought another suit, as he could have done in an ejectment.

Mr. Chief Justice TANEY delivered the opinion of the 
court.

This case is brought here by writ of error upon a judgment 
rendered in the Supreme Court of the State of Louisiana, and 
a motion has been made to dismiss the writ.

It appears by the record that the judgment was rendered 
on the 25th of October, 1843. The writ of error by which 
the case is brought here was allowed by the chief justice of 
the State court, upon the petition of the appellant, on the 19th 
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of October, 1848, and the bond also bears date on that day. 
But the writ of error was not issued until the 4th of Novem-
ber following. It was issued by the clerk of the court in 
which the judgment was rendered, arid on the same day, as 
appears by indorsement upon it, filed in that office by the 
counsel for the plaintiff in error. More than five years from 
the day of the judgment had therefore elapsed when this writ 
of error was filed.

The act of 1789, ch. 20, § 22, provides that writs of error 
shall not be brought but within five years after rendering or 
passing the judgment or decree complained of. The writ of 
error is not brought, in the legal meaning of the term, until it 
is filed in the court which rendered the judgment. It is the 
filing of the writ that removes the record from the inferior to 
the appellate court, and the period of limitation prescribed by 
the act of Congress must be calculated accordingly. The day 
on which the writ may have been issued by the clerk; or the 
day on which it is tested, are not material in deciding the 
question.

In this case, therefore, five years had elapsed before the 
*writ of error was brought, and. the limitation of time r^ono 
in the act of Congress was a bar to the writ. Accord- *-  
ing to the English practice, the defendant in error must avail 
himself of this defence by plea. He cannot take advantage 
of it by motion: nor can the court judicially take notice of 
it, as the limitation of time is not an objection to the jurisdic-
tion of the court. It is a defence which the defendant in 
error may or may not rely upon, as he himself thinks proper. 
But according to the established practice of this court he need 
not plead it, but may take advantage of it by motion. The 
forms of proceeding in the English courts of error have never 
been adopted or followed in this court. And either party, 
without any formal assignment of error or plea, may avail 
himself of any objection -which appears upon the record itself. 
In this case the bar arising from the lapse of time is apparent 
on the record, and the defendant may take advantage of it by 
motion to quash or to dismiss the writ.

As this objection is conclusive, it is unnecessary to inquire 
whether the writ of error was allowed or issued by proper 
authority, or what previous defects may be cured by the ap-
pearance of the defendant in error. The writ must be dis-
missed, upon the ground that it is barred by the limitation of 
time prescribed by the act of Congress.
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ORDER.

This cause came on-to be heard on the transcript of the 
record from the Supreme Court of the State of Louisiana, 
and on the motion of H. A. Bullard, Esquire, of counsel for 
the appellee, to dismiss this writ of error upon the ground 
that it is barred by the limitation of time prescribed by the 
act of Congress, and was argued by counsel. On considera-
tion whereof, it is now here ordered and adjudged by this 
court, that this cause be, and the same is hereby, dismissed, 
with costs.

*2091 *J° HN A. Warner , a  Cit iz en  of  the  State  of
J Pennsylvania ; John  A. Warner  and  Com -

pany , Citizen s of  the  same  State ; and  Willi am  
Heald , Jacob  Heald , resi din g  out  of  the  Juris -
dict ion  of  the  Circui t  Court  of  Pennsylvania , 
Samuel  Woodward , and  A. J. Buckner , Citizens  
OF THE SAME STATE, TRADING UNDER THE FlRM OF 
Heald , Woodwa rd , and  Company , Appellants , v . 
Thomas  P. Martin , a  Cit iz en  of  the  State  of  
Virgi nia , who  surv ived  Spence r  Franklin , also  
Citizen  of  the  State  of  Virgi nia , latel y  tradin g  
UNDER THE FlRM OF MARTIN AND FRANKLIN.

Where a merchant, in order to secure himself from loss, took merchandise 
from a factor, with a knowledge that the factor was about to fail, the prin-
cipal who consigned that merchandise to the factor may avoid the sale, 
and reclaim his goods, or hold the merchant accountable for them.1

And where the purchase was made from the factor’s clerk, who had been left 
by the factor in charge of the business, this was an additional reason for 
avoiding the sale; because a factor cannot delegate his authority without 
the assent of the principal.2 * * * *

A factor or agent, who has power to sell the produce of his principal, has no 
power to affect the property by tortiously pledging it as a security or satis-
faction for a debt of his own, and it is of no consequence that the pledgee 
is ignorant of the factor’s not being the owner. But if the factor has a lien 
upon the goods he may pledge them to the amount of his lien.8

Under any of these irregular transfers, a court of equity will compel the holder 
to give an account of the property which he holds.

1 S. P. Van Amringe v. Peabody, 1 
Mason, 440.

2 S. P. Pendall v. Reuch, 4 McLean,
259.

8 But a factor may pledge the prop-
erty of the principal to secure the
payment of duties accruing upon that
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specific property. Evans v. Potter, 2 
Gall., 12; Bragg v. Meyer, McAll., 
408 ; Van Amringe v. Peabody, 1 Mason, 
440; and he may pledge or sell to the 
extent of his lien. Brown v. Me Gran, 
14 Pet., 479; Pendall v. Reuch, supra.
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