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by suits brought by individual creditors, who allege or fear 
mismanagement on his part.

The judgment of the Circuit Court is affirmed, with costs.

ORDER.

This cause came on to be heard on the transcript of the rec-
ord from the Circuit Court of the United States for the Dis-
trict of Louisiana, and was argued by counsel. On consider-
ation whereof, it is now here ordered and adjudged by this 
court, that the judgment of the said Circuit Court in this case 
be, and the same is hereby, affirmed, with costs.

*The  Unite d State s , Plaint iff s in  error , v .
Thomas  Gibbe s Morgan , Thomas  W Chinn , L ■Lt>4 
Micajah  Courtney , Josiah  Barker , and  the  Heirs  
AND LEGAL REPRESENTATIVES OF JOHN DAVENPORT, DE-
CEASED.

Although a bill of exceptions is imperfectly drawn, yet if this court can ascer-
tain the substance of the facts, and the questions on which the judge in-
structed the jury are apparent, it will proceed to decide the case.1

Where a collector received treasury-notes in payment for duties, which were 
cancelled by him, but afterwards stolen or lost, altered, and then received

1 Where a bill of exceptions at all 
fairly discloses the facts that the ex-
ceptions were made in proper time, 
this court will not allow the right of 
review by it to be defeated because 
the bill uses words in the present 
tense, when the true expression of the 
court’s meaning required the use of 
the past one; nor because the bill is 
unskilfully drawn, and justly open, 
philologically, to censure. Simpson 
v. Dall, 3 Wall., 460.

Only so much of the charge to the 
jury should be set out in the bill as 
is pertinent to the error assigned. 
Stimpson v. Westchester R. R. Co., 3 
How., 553 ; Zeller v. Eckert, 4 Id., 289. 
And only so much of the evidence or 
such a statement of the proofs offered 
should be included as may be neces-
sary to explain the bearing upon the 
issue of the rulings claimed to be 
erroneous. Locke v. United States, 2

Vol . xi .—11

Cliff., 574; Lincoln v. Claflin, 7 Wall., 
132.

A party cannot have a judgment 
opened in order to correct a mistake 
in the bill of exceptions. Gayler v. 
Wilder, 10 How., 509. Nor can the 
Supreme Court correct an omission 
in the bill. Stimpson v. Westchester 
R. R. Co., 3 How., 553.

The judge’s notes cannot be used as 
a bill of exceptions. Pomeroy v. Bank 
of Indiana, 1 Wall., 592; Generes v. 
Bonnemer, 7 Id., 564; Avendango v. 
Gag, 8 Id., 376. Nor can an agreed 
statement of the evidence given in 
the trial. Burr v. Des Moines R. R. 
¿pc. Co., 1 Wall., 99; Pomeroy v. Bank 
of Indiana, supra; Thompson v. Riggs, 
5 Wall., 663. But in a patent case, 
the court a quo may grant leave to 
turn a case into a bill of exceptions. 
Foote v. Silsby, 1 Blatchf., 542; Wil-
liamson v. Suydam, 4 Id., 323.
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by him again in payment for other duties, he is responsible to the govern-
ment for the amount thereof.2

So also he is responsible, to a certain extent, where treasury-notes were re. 
ceived by him in payment for duties, cancelled, but lost or purloined (with-
out his knowledge or consent) before being placed in the post-office to be 
returned to the Department.8

And this is so whether the notes be considered as money or only evidences of 
debt by the Treasury Department.4

But the extent, above mentioned, to which his responsibility goes is to be 
measured by a jury, who are to form their judgment from the danger of the 
notes getting into circulation again, the delay and inconvenience in obtain-
ing the proper vouchers to settle accounts, the want of evidence at the De-
partment that the notes had been redeemed, or from any other direct con-
sequence of the breach of the collector’s bond.5

I1 f t rs case was brought up, by writ of error, from the Cir-
cuit Court of the United States for the District of Louisiana.

It was a suit brought upon a collector’s bond against 
Thomas Gibbes Morgan, the principal, and Thomas W< Chinn, 
Micajah Courtney, Josiah Barker, and John Davenport, sure-
ties. The bond was executed on the 14th of December, 1841, 
and recited that Morgan had been appointed collector of the 
customs for the district of Mississippi, in the State of Louis-

2 Followe d . United States v. Keeh- 
ler, 9 Wall., 88.

The decision of this case is placed 
upon the ground of public policy, that 
any other rule would open the door 
wide for frauds, and thereby the pub-
lic funds be constantly in jeopardy by 
reason of dishonest officials. The 
bond given by the officer is an under-
taking to account for the moneys in-
trusted to his care at all hazards. 
Thus the officer must account for 
public money deposited by him in a 
bank, whether a public depository or 
not, if it fails. United States v. Free-
man, l.Woodb. & M., 45. Other de-
cisions are of a like import. Colerain 
v. Bell, 9 Mete. (Mass.), 499 (a case 
against a collector); Inhabitants of 
Hancock v. Hazzard, 12 Cush. (Mass.) 
112 (a case against a town treasurer); 
Muzzey v. Shattuck, 1 Den. (N. Y.), 
112; Looney v. Hughes, 26 N. Y., 514; 
Perley v. Muskegeon, 32 Mich., 132; 
Commonwealth v. Comly, 3 Pa. St., 
372; State v. Harper, 6 Ohio St., 607; 
Inhabitants of Hancock v. Hazzard, 
supra; Steinbock v. State, 38 Ind., 483; 
Morbec v. State, 28 Id., 86; Halbert v. 
State, ¡22. Id., 125; Taylor v. Morton, 
37 Iowa, 550; New Providence v. Mc- 
Eachron, 4 Vr. (N. J.), 339; Rock v. 
Stringer, 36 Ind., 346; State v. Powell, 
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67 Mo., 935; s. c., 29 Am. Rep., 512; 
District Township of Union v. Smith, 
39 Iowa, 9; s. c., 18 Am. Rep., 39. 
By a divided court, under the circum-
stances stated in United States v. Pres-
cott, 3 How., 578, it was held in Maine 
that a county treasurer was not re-
lieved, even though he placed the 
money in a safe provided by the 
county for that purpose. Cumberland 
v. Pennell, 69 Me., 357 ; s. c., 31 Am. 
Rep., 284; in the case it is denied 
that public policy calls for the oppo-
site decision. See like cases: Super-
visors of Albany v. Dorr, 25 Wend. 
(N. Y.), 440; s. c., 7 Hill., 584, n. (a); 
Walker v. British Guar. Assoc., 18 Ad. 
& E. n . s., 276.

8 Appl ied . United States v. Thomas, 
15 Wall., 353.

4 Fol lo wed . United States v.Dash- 
iel, 4 Wall., 185. See also State er 
rel. Mississippi County v. Moore, 74 
Mo., 417.

5 In Morgan v. Van Dyck, 11 Int. 
Rev. Rec., 45, a disbursing officer was 
held to be exonerated from all lia-
bility for moneys deposited by him 
with a depository of public moneys, 
on the ground that by such deposit 
the moneys became moneys of the 
United States. See note to United 
States v. Prescott, 3 How., 578.
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iana,' on the 25th of June, 1841. It was in the usual form, 
with a condition that Morgan “has truly and faithfully exe-
cuted and discharged, and shall continue truly and faithfully 
to execute and discharge, all the duties of the said office.” 
The penalty was -$120,000.

The suit was brought on the 15th of December, 1843, and 
the breach is thus set out in the petition:—

“Now these petitioners, by their attorney aforesaid, aver 
and expressly charge that the condition of said bond or writ-
ing obligatory has been broken in this, to wit, that the said 
Thomas Gibbes Morgan had not truly and faithfully executed 
and discharged, nor did said Thomas Gibbes Morgan continue 
truly and faithfully to execute and discharge, all the duties of 
the said office according to law. That the said Thomas 
Gibbes Morgan did, both before and after the time of the 
signing of said bond, and while he was collector as aforesaid, 
receive as said collector large sums of money belonging to 
petitioners, which he has in part only paid to petitioners, leav-
ing the *balanee  of $274,775.17, which was received 
by said Morgan as said collector, and while he was •- li)& 
said collector, and which said balance said Morgan has refused 
to pay to petitioners, and yet retains the same in his posses-
sion, though often directed and requested by petitioners to 
pay the same to them. That said Morgan has not, since the 
first quarter of the year 1843, transmitted the returns of his 
accounts as said collector for settlement to the proper officer, 
as he is required by law to do, and for that reason petitioners 
are unable to specify the items of said balance, but they re-
serve the right, by amended petition or otherwise, of furnish-
ing a detailed statement of said Morgan’s account as said col-
lector so soon as he shall transmit his quarterly returns as 
aforesaid ; by means whereof a right of action has accrued to 
these petitioners to have and recover*  the penalty of said bond 
or writing obligatory, which, though amicably requested, said 
obligors refuse to pay.

“ That said petitioners also reserve the right of proceeding, 
by amended petition or otherwise, against the said Thomas 
Gibbes Morgan for any other or greater sum than the penalty 
of said bond herein sued for, even should the same exceed the 
said balance of $274,775.17, inasmuch as, from the omission 
and neglect of said Morgan to furnish said quarterly returns, 
petitioners are unable to finally adjust the accounts of said 
Morgan as said collector.”

The defendants answered with a general denial, as in a plea 
of nil debet.

On the 27th of January, 1848, the cause came on for trial 
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in the Circuit Court, and continued during that day, the 28th, 
and the 29th. The record stated the impanelling of the jury, 
the opening of the case by the district attorney, the fact that 
evidence was given on the part of the plaintiffs and on the 
part of the defendants, and the following verdict of the jury:—

“Verdict in favor of the United States, viz.:
For the balance acknowledged, .... $32,400.13 
And commissions, ...... 28,169.44
Amounting to..................................................... $60,569.57

“John  Castellano , Foreman.
“New Orleans, January 29iA, 1848.”

The verdict was recorded and judgment entered up on the 
9th of February, 1848. But the record did not show, in any 
part of it, what the evidence was which was given either on 
the part of the plaintiffs or defendants. The following bills 
of exception refer to, but do not state it.
*1 *“ And afterwards, to wit, on the 4th day of February,

-• 1848, the following bill of exceptions was filed by the 
United States district attorney:—

“ The  United  State s v . Thomas  Gibbes  Morgan  and 
others.

In the United States Circuit Court in and for the Fifth 
Circuit and District of Louisiana.

“Be it remembered, that, at the December term of said 
court, on the trial of the above-named case, on this Saturday, 
the 29th day of January, in the year 1848, after the argument 
on bath sides had been closed, and before the jury had retired, 
the Attorney of the United States for the district aforesaid 
prayed the court to charge the jury as follows, to wit:—

“ First. That T. G. Morgan, and the sureties on his official 
bond, were liable in law for the sum of $99,915.27, an amount 
of treasury-notes received by T. G. Morgan, collector, in pay-
ment of public dues, and lost by him, or stolen from him 
while in his possession, after they had been marked ‘ can-
celled,’ and before they were deposited in the post-office; for 
which purpose they had been put up in a bundle.

“ And, on the day and date aforesaid, the attorney of the 
United States aforesaid further prayed the court to charge 
the jury,—

“ Second. That the defendant, T. G. Morgan, and the sure-
ties on his official bond, were liable in law for the sum of 
$1,074.89, being the amount of two treasury-notes of five 
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hundred dollars each, and the interest thereon ; which notes 
were received in payment of public dues by T. G. Morgan, 
collector, stolen from his office, altered, and afterwards again 
received by him.

“ The court refused to give the above charges as required, 
but charged the jury that, if they believed, from the evidence 
before them, that the treasury-notes in controversy were re-
ceived by the defendant in payment of revenue, and that he 
took receipt upon the back of them when received from the 
persons paying them in, and cancelled them on the face of 
each according to law, and had them put into a bundle in the 
usual manner for transmitting them to the Treasury Depart-
ment, and gave orders to the person who had been in the 
habit of delivering them at the post-office to deposit them 
there for transmission, and they were lost or purloined with-
out the knowledge or consent of defendant, he is not answerar 
ble to the plaintiff for them. And the court further charged 
the jury, that if they believed from the evidence that the two 
treasury-notes, amounting to $1,074.89, were part of the 
treasury-notes so cancelled, and intended to have been for-
warded to the Treasury Department, but had been subse-
quently so altered *without  the knowledge or consent r-*-.  
of the defendant, so as to make them appear to be *-  
genuine, and he afterwards received them in payment of 
duties believing them to be genuine, he is not responsible to 
the plaintiff for them, but is entitled to a credit on the account 
of the plaintiff for that amount.

“Wherefore, the attorney of the United States aforesaid 
tenders this his bill of exceptions to the said refusal, and prays 
the same may be made a part of the record.

“ Theo . H. Mc Caleb , [l . s .]
U. 8. Judge.

“ And afterwards, to wit, on the 5th day of February, 1848, 
the following bill of exceptions, taken by the counsel of the 
defendants, was filed:—

“The  United  Stat es  v . Thomas  Gibbes  Morgan  and 
others.

In the United States Circuit Court, in and for the Fifth Cir-
cuit and District of Louisiana.

“ Be it remembered, that, at the December term of said 
court, on the trial of the above-named case, on this Saturday, 
the 29th day of January, in the year 1848, after the defend-
ants had introduced evidence to show that the item charged 
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by the said T. G. Morgan in his account for the second quar-
ter of the year 1842, for safe-keeping and disbursement of 
public moneys from 12th July, 1842, to 26th July, 1843, being 
commission thereon, amounting to the sum of $28,169.44, was 
reasonable and just under the circumstances, and which said 
item had been disallowed by the accounting officer of the 
Treasury Department; and after the argument on both sides 
had been closed, and before the jury had retired, the counsel 
for the defendants aforesaid requested and prayed the court 
to charge the jury as follows:—

“ That the defendant, T. G. Morgan, when acting as col-
lector of the customs, not being under the law a disbursing 
officer, and the payment of the drafts drawn on him by the 
Treasurer of the United States not being in the course of his 
duties as collector, he is entitled to a reasonable compensa-
tion for his risk and trouble in keeping and disbursing the 
money.

“The court refused to give the above charge as required, 
but charged the jury that, under the law, the defendants were 
not entitled to the credit and compensation by them claimed 
as aforesaid.

“Wherefore the defendants, by their counsel,,tender.this 
their bill of exceptions to the said refusal, and pray .that the 
same may be made a part of the record.

“ Theo . H. Mc Caleb , [l . s .]
U.S. Judge.”

r-q -i *The  attorney for the United States sued out a writ 
0 J of error, and brought the case up to this court.
It was argued by Mr. Crittenden (Attorney-General), for the 

plaintiffs in error, no counsel appearing for the defendants.

Mr. Crittenden contended that the court erred to the preju-
dice of the United States in the instructions given, and also 
in refusing to give those requested on their part, and that the 
defence allowed by the court below did not discharge, and 
ought not to discharge, the collector and his sureties in this 
action on his official bond, and referred to United States v. 
Prescott, 3 Howard, 578.

Mr. Justice WOODBURY delivered the opinion of the 
court.

This was an action on an official bond, given to secure the 
faithful performance of duty by one of the defendants, as col-
lector of the port of New Orleans.

His appointment took place in June, 1841, and the bond 
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was dated in December of the same year, and the condition 
was averred to have been broken in 1843 by not paying over 
large sums of money collected for the United States, and by 
not making seasonable returns of his accounts.

The breaches were denied, and at the trial it would seem 
that evidence was given in relation to them, and the jury re-
turned a verdict for the plaintiffs for $60,569.57.

But something like $100,000 more appear to have been 
claimed, which the jury, under the instructions given by the 
court, disallowed, and exceptions were thereupon filed to these 
instructions.

The object and character of the exceptions are intelligible 
by means of what is stated by the judge in connection with 
them, though no preliminary evidence is set out, on which 
the points of law arose.

This mode of drawing up a bill of exceptions is defective, 
as the material facts or proofs on which the instructions rest 
should be inserted before the instructions, in order that we 
may see if the points arise on which they are given, and to 
which exception is taken. Zeller s Lessee v. Eckert et al., 4 
How., 297, 298; Vassee v. Smith, 6 Cranch, 233, 234; 3 How., 
555, 556.

The treasury transcript in support of the suit, and the pre-
cise breach, and the instructions or circulars from the Depart-
ment as to the mode of cancelling and transmitting the notes 
in the present case, should appear, so far as material, as well 
as the evidence how they were in fact cancelled, and what has 
probably become of them since.

*But considering that we can, by way of inference rq 
from the instructions in the form in which they were *-  
given, ascertain the substance of the facts, and save delay in 
sending the case back for a fuller and more technical bill 
before deciding the points of law presented, we have con-
cluded to state our opinion now on those points.

And neither party can complain of this, when, as here, 
neither has objected to the imperfect form of this bill, and 
when the questions on which the judge instructed the jury 
are apparent, and are not pretended to have been abstruse or 
irrelevant, but related to the gist of the matter in contro-
versy. Etting v. Bank of the United States, 11 Wheat., 59.

The material facts, from what is developed in the charge, 
seem to have been, that the collector received near $100,000 
for duties in treasury-notes, and cancelled them; but after 
being put up in a bundle to be sent to the Treasury Depart-
ment, through the post-office, and orders given to the servant 

167



159 SUPREME COURT.

The United States v. Morgan et al.

accustomed to deliver packages there to deliver these, the 
bundle was stolen or lost.

It appeared further, that two of these notes for $500 each 
were soon after altered and presented to the collector in pay-
ment of other duties, and received by him as genuine.

One of these instructions excepted to was, that if these last 
two notes were taken by the collector without his knowledge 
or consent to their alteration, and if they appeared to be gen-
uine, and he believed them to be so, he was not liable for 
their amount and interest.

But we all agree in opinion that this instruction was erro-
neous. A collector is bound to take genuine money or notes 
rather than counterfeit ones, or the government would be 
exposed to infinite frauds and losses. The collector, too, 
need not thus suffer in a case like this, as he is required to 
keep a register of all treasury notes received, and from whom 
taken; and if any prove to be counterfeit, or altered, he has 
a remedy in his own name, or that of the government, for the 
amount on the person who paid them in.

It is well settled, likewise, that an attempted payment in 
counterfeit money, as cash, is in law no payment. Ellis n . 
Wild, 6 Mass., 321; Young v. Adams, Id., 182, 186 ; Jones et 
al. v. Ryder et al., 5 Taunt., 488; Salem Bank v. Gloucester 
Bank, 17 Mass., 1, 27, 28; 2 Johns. (N. Y.), 455; 6 T. R., 52. 
And as the collector here has given a discharge for the duties 
to the amount of these notes, and has acknowledged the 
receipt of payment for the duties to the government, as well 
as the importer, and received or paid over nothing for them 
which he was authorized to receive, he must stand chargeable 
for that amount.

*He was no more justified in taking cancelled treas- 
J ury-notes for duties than in taking waste-paper, and it 

was his particular duty to see that they had not been can-
celled or counterfeited; and in the schedule of the treasury-
notes, which he was obliged to keep, he had ample means of 
detection. Though the government might still possess a 
remedy against the importer for the duties, there having yet 
been no valid payment by him, yet this is no bar, if they 
choose to resort to their remedy on the bond of the collector, 
for his official negligence and wrong in taking for their 
revenue counterfeit or cancelled notes.

The other instruction presents a question of more diffi-
culty. It was, that the collector was not liable for the treas-
ury-notes which he had received for duties, if they had been 
duly cancelled, after received, and were put up and ordered 
to be delivered at the post-office for transmission to the 
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Treasury Department, though they were lost or purloined 
(without his knowledge or consent) before placed in the 
charge of the post-office.

A majority of us think that this instruction also was erro-
neous. It is manifest that, if the notes, though cancelled for 
security in keeping them till transmitted, were still to be 
regarded for any purpose as money, the collector must be 
considered as liable for their amount till paid to the Depart-
ment, or actually delivered at the post-office, in conformity 
with the orders of the Department. It would then be a 
liability on his bond to pay over what money he had received, 
as that manifestly had not here been done; or it would be a 
liability to perform his duty as promised in his oath and 
bond, and as required by law and treasury instructions,—to 
transmit or pay over the notes, and which, considering them 
as money, it cannot be pretended he has done. On this it is 
enough, in support of his continued responsibility, to refer to 
the United States v. Prescott, 3 How., 578.

But were these notes, when lost, still money?
It is true that originally they were by law to be received 

as money. (Act of 12th October, 1837, 5 Stat, at L., 202, § 
6.) The fact that he is liable for the interest on these notes 
after received and cancelled, and until they reach the 
Department, appears to favor the idea that the notes were 
still, for some purposes at least, to be treated as continuing 
money between the collector and the Department. (5 Stat, 
at L., 203, § 7.)

But if this view be not clearly sustainable, and we doubt 
whether, under all the circumstances, after cancelled, they 
can be regarded as money, or money’s worth, for the purpose 
of sustaining this action, yet it is clear that they still possess 
some *value as vouchers, and as evidence for the 
Treasury Department that they have been redeemed. L

It is still clear, also, that, though cancelled, the Treasury 
Department, unless having possession of them, is exposed to 
expense and loss by their being altered, and the cancellation 
removed or extracted, and their getting again into circulation, 
as two did here, and being twice paid by the government.

For that reason, these notes, though cancelled, are, by law 
and treasury orders, to be transmitted to the Department, 
and when received there are to be credited to the collector; 
but not till then, as a general rule. If the collector, therefore, 
fails to send them there or to do all which is proper to get 
them there, by having them put into the actual possession of 
some public transmitting agent like the post-office, he fails in 
his duty; and it is not enough for him to say, in justification,
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as in this case, and as the court below upheld, that he gave 
orders to the accustomed servant to put them in the post-office.

That servant was his own agent, and not the agent of the 
Treasury Department. He allowed the notes to be lost or 
stolen before reaching the post-office. His employer must 
suffer by his neglect or unfaithfulness rather than third per-
sons. The condition of the bond of the collector has, there-
fore, in this view, never been fulfilled, and primd facie he is 
technically liable for its penalty, and is in justice, as well as 
law, responsible for the amount of the injury thus caused by 
himself or his own agent.

The rule of damage would be the amount of the notes,— 
unless it appeared, as here, that they had been cancelled, and 
unless it was shown that the government had suffered, or was 
likely to suffer, damages less than their amount. How much 
is the real damage, under all the circumstances, is a'question 
of fact for the jury, and should be passed on by them at 
another trial.

Only that amount rather than the whole bond need, in a 
liberal view of the law, and of his bond, be exacted; and that 
amount neither he nor his sureties can reasonably object to 
paying, when he, by the neglect of himself or his agent, has 
caused all the injury which he is in the end required to reim-
burse. And if any equities exist to relieve him from that, 
none of which are seen by us, it must be done by Congress 
and not the courts of law.

Any thing less than this,—any less strict rule, in the public 
administration of the finances, would leave every thing loose 
or unsettled, and cause infinite embarrassments in the ac-
counting offices, and numerous losses to the government.

The argument which has been pressed to exonerate him
*even from this extent of liability rests on an errone-

-• ous impression that he was acting as a bailee, and 
under the responsibilities of only the ordinary diligence of a 
depositary as to the cancelled notes, when in truth he was 
acting under his commission and duties by law, as collector, 
and under the conditions of his bond. The collector is no 
more to be treated as a bailee in this case than he would be 
if the notes were still considered for all purposes as money.

He did not receive them as a bailee, but as a collecting 
officer. He is liable for them on his bond, and not on any 
original bailment or lending.

And if the case can be likened to any species of bailment 
in forwarding them, by which they were lost, it is that of a 
common carrier to transmit them to the treasury, and in 
doing which he is not exonerated by ordinary diligence, but
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must answer for losses by larceny and even robbery. 2 Salk., 
919; 8 Johns. (N. Y.), 213; Ang. Car., §§ 1, 9.

Finally, we decide on this last question as a matter of law 
this, and this only, namely, that the collector is liable for all 
the actual damages sustained by his not returning the notes 
as acquired by law and official circulars; or for not putting 
them in the post-office so as to be returned. (5 Stat, at Large, 
203.) But how much this damage was is a matter of proof 
before the jury, fixing the real amount likely to happen from 
their getting into circulation again, as two of them did here, 
from delay and inconvenience in obtaining the proper vouchers 
to settle accounts, for the want of evidence at the Depart-
ment that the notes had been redeemed, or from any other 
direct consequence of the breach of the condition of his 
bond, and of his instructions under it.

Their return in the mode prescribed was by the original 
treasury-note law deemed important “ to promote the public 
interests and convenience, and secure the United States and 
the holders of said notes against fraud and losses.” (Sec. 
12th of the act of 1837, before cited.) The neglect to do 
this is a manifest and injurious breach of his bond.

The judgment below, then, must, for both of these instruc-
tions excepted to, be reversed, and the case sent back for 
another trial, in conformity with the principles we have laid 
down.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
District of Louisiana, and was argued by counsel. On con-
sideration whereof, it is now here ordered and adjudged by 
this court, that the judgment of the said Circuit Court in 
this cause be, *and  the same is hereby, reversed, and 
that this cause be, and the same is hereby, remanded 
to the said Circuit Court, with directions to award a venire 
facias de novo.

Erich  Chris tian  Ludw ig  Gruner , Claimant  of  the  
Schooner  Fairy , her  Tackle , &c ., Appellant , v . 
The  United  States .

Where a vessel was libelled in the District Court and sold by agreement of 
parties, and the proceeds of sale amounted only to $850, which was paid
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