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Where a deed was executed by an aged woman, the sole surviving executrix 
of her father, with power under the will to sell, with a view to put an end 
to a long family litigation in which some judgments had been obtained, and 
other suits were then existing, and who owned the whole or nearly the whole 
of the residuary interest of the estate; and the settlement was made with 
deliberation, and under advice of business friends, and the consideration 
of the deed was a sum of money in hand, with a stipulation on the part 
of the grantee, that he would pay over any surplus which the lands might 
yield after paying all reasonable expenses and legal claims, — this deed 
cannot be set aside on the ground of fraud.1

1 Agreements made in good faith 
for the avoidance of litigation and 
expense should find favor in the 
courts; and a mutual concession and 
remission of claims will be deemed, in 
ordinary cases, to have been made 
upon consideration. Doyle v. Don-
nelly, 56 Me., 26. Thus in Gruder v. 
Rhodes, 5 Bush (Ky.), 277, it wTas held 
that a compromise agreement between 
an administrator and a widow who, 
by an ante-nuptial settlement, was 
entitled to specific property from the 
estate, that the administrator should 
sell assets and pay her a stipulated 
sum iii lieu of such property, should, 
if apparently fair, be sanctioned and 
enforced by the courts. And in 
Downer v. Church, 44 N.Y., 647, it 
was decided that the withdrawal of 
legal proceedings undertaken for the 
purpose of asserting claim to prop-
erty, and procuring releases from the 
claimants, constituted a sufficient con-
sideration to support an agreement 
for a division of such property. But 
a promise by one of several distribu-
tees of an intestate’s estate, to pay 
money to other distributees, as an in-
ducement to them to acquiesce in a 
settlement of the estate, and not to
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prosecute proceedings to compel him 
to account for property of the estate 
alleged to have been appropriated by 
him, is void; being within the rule 
which prohibits any one, acting with 
others in a matter of common inter-
est, from securing to himself any ad-
vantage over his associates, by any 
secret agreement or undertaking. 
Adams v. Outhouse, 45 N.Y., 318. See 
also Coy v. Slucker, 31 Ind., 161; 
O’ Beirne v. Lloyd, 43 N. Y., 248; 
Stewart v. Haas, 23 La. Ann., 783; 
Paxton v. Wood, 77 N. C., 11.

It is not necessary, in order to up-
hold a promise based upon the sur-
render or compromise of a claim, to 
show that the claim was valid or en-
forceable at law. The settlement of 
a doubtful claim is a good considera-
tion White v. Hoyt, 73 N. Y., 505, 
514.

A family settlement for the dis-
posal of real estate, made to avoid 
litigation, will not be set aside merely 
because of the disproportion between 
the value of the lands one of the par-
ties receives thereunder, and those he 
was legally entitled to recover. Cam-
eron v. Thurmond, 56 Tex., 22.
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The bill below must be dismissed, unless it be so amended as to include all the 
parties interested, and be confined to a claim for the surplus of the proceeds 
of the lands, after paying reasonable expenses and legal claims.* 2

This  was an appeal from the Circuit Court of the United 
States for the Eastern District of Pennsylvania, sitting as a 
court of equity.

It was a bill filed in 1839, by Samuel and Eleazer L. Cohen, 
citizens of the State of New Jersey, against Simon Gratz, 
Leah Phillips, and twelve other persons. It was a bill for a 
discovery against Leah Phillips, surviving executrix of Joseph 
Simon deceased, and Simon Gratz, and praying also that a 
certain agreement and deeds executed by and between said 
Leah and Simon might be annulled, and delared fraudulent 
and void, and that Simon Gratz be decreed to account, &c.

The bill involved the consideration of matters and accounts, 
commencing in 1769, and continuing down to the time when 
it was filed. It was a family dispute which had been carried 
on in the courts of Pennsylvania for a number of years, and 
reported as follows :— Gratz v. Phillips, 1 Binn. (Pa.), 558 

(1809) ; Gratz v. Simon, 3 Binn. (Pa.), 474 (1811) ;
J Gratz v. Simon, 5 *Binn. (Pa.), 564 (1813) ; Gratz v. 

Phillips, 14 Serg. & R. (Pa.), 144 (1827) ; Gratz v. Phillips, 
et al., 1 Pa., 333 (1831) ; Gratz n . Phillips, 2 Pa., 410 (1831) ; 
Simon’s Executors v. Gratz, 2 Pa., 412 (1831); Cohen's 
Appeal, 2 Watts (Pa.), 175 (1834).

This narrative need, not go further back than 1804, when 
Joseph Simon, a merchant or trader, and resident of Lancas-
ter, died. Besides other children, whose interests were not 
involved in this controversy, he had three daughters, Miriam, 
Beliah, and Leah. They were all married. Miriam was mar-
ried to Michael Gratz, Beliah to Solomon M. Cohen, and Leah 
to Levi Phillips. Simon Gratz, whose executors were the ap-
pellants, was one of the children of Miriam and Michael Gratz. 
The complainants below, and appellees here, were the children 
of Beliah Cohen. At the time of Mr. Simon’s death, there 
were unsettled partnership transactions between him and his 
son-in-law Michael Gratz, and a large body of lands was held 
by them in common. Suits were then pending between them 
relative to these transactions.

By the will of Joseph Simon, 26th October, 1799, he dis-
posed of the bulk of his estate as follows.

2 One receiving payment expressly 
as a compromise of an account, and 
not because conceded to be due, can-
not set aside a release given by him, 
on the ground of fraud, and yet re-

2

tain the whole consideration. The 
parties must, so far as possible, be 
put in statue quo. McMichael v. Kil-
mer, 76 N. Y., 36.
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Art. 14. He ordered and directed that the whole residue of 
his estate (to be invested in certain stocks) should be divided 
into three equal shares, and one part of the proceeds thereof, 
that is the interest, should be paid to his daughter Miriam 
during her life; one third part of the proceeds or interest 
thereof to his son-in-law Levi Phillips and Leah bis wife, dur-
ing their joint lives and the life of the survivor of them ; and 
the remaining third part to his daughter Beliah during her 
life.

On the death of either daughter, her share of the principal 
to vest in her issue, to take as purchasers and tenants in com-
mon. On the death of either Miriam or Leah without issue, 
the share to be divided among the children of Beliah Cohen

By Art. 16., Mr. Simon made the devise to Mrs Gratz 
(Miriam) dependent on a release of certain lawsuits then 
pending, and in the event of no such release he gave her share 
to Mrs. Cohen and Mrs. Phillips.

Of this will, he made his son-in-law Levi Phillips, and his 
daughters Mrs. Phillips and Mrs. Cohen, executors, with full 
power to sell real as well as personal estate

By a codicil in December, 1802, he expressly revoked the 
devise to Mrs. Gratz, and directed the devise to Mrs. Phillips 
to be absolutely one half of the principal of the residue, the 
legacy to Mrs. Cohen to be as before,—the interest on her 
share.

By a second codicil, 9th February, 1803, he provided as 
follows:—

“ Whereas, my son-in-law Levi Phillips has continually 
*informed me that, when I had made the last codicil r*o  
in my last will and testament, I ought also at the same *-  
time to have made the alteration by giving my daughter Be-
liah her share in the principal, instead of the interest of the 
principal of my residue, which would make her more comfort-
able ; therefore I do, by this instrument of writing, authorize 
and give full power to my son-in-law, Levi Phillips, as being 
one of my executors and guardians of my last will and testa-
ment, to do as he thinks requisite,—that is to say, by giving 
my said daughter Beliah her share of my residue in the prin-
cipal as the money comes to hand.

“In witness whereof, I, Joseph Simon, have this day set 
my hand and seal. “ Joseph  Simon .

“ Lancaster, February 9, 1803.”

Levi Phillips, Leah Phillips, and Beliah Cohen all acted as 
executors.

In 1807, Michael Gratz brought a suit against the execu-
3 
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tors, and from that time the parties were continually in some 
court.

After the death of Simon, his executors proceeded to sell 
and dispose of his lands, from time to time, under the powers 
vested in them. In a large number of these tracts of land, 
Michael Gratz was interested, by virtue of a declaration of 
trust given by Simon in his lifetime, and of claims of David 
Franks (a former partner of Simon), which had been trans-
ferred to Michael Gratz; Simon Gratz was the agent of 
Michael Gratz in his lifetime, and his chief acting adminis-
trator after his death

In September, 1811, Michael Gratz died, and although let-
ters of administration were granted to Simon in conjunction 
with other persons, yet he was the chief acting administrator, 
and appeared to transact all the business.

It is not necessary to trace the progress of the various suits 
mentioned in the commencement of this narrative. In 1832, 
Levi Phillips died, and on the 29th of January, 1833, Beliah 
Cohen died, leaving Leah Phillips the sole surviving execu-
trix of her father, Joseph Simon.

On the 15th of February, 1833, the agreement was entered 
into between Leah Phillips and Simon Gratz, which it was 
the object of this bill to set aside as fraudulent.

The circumstances attending the making of this agree-
ment are thus stated in the bill:—

“Your orators further show unto your honors, that Solo-
mon M. Cohen, their father, died in the month of February, 
1796, and that Beliah Cohen, their mother, died on the 29th 
*jn day of *January, 1833, and that they, and their broth- 

ers and sisters heretofore named, are the persons men-
tioned as the children of his daughter Beliah in the last will 
and testament of Joseph Simon ; that the papers of the estate 
of the said Joseph Simon were in the possession of Levi 
Phillips at the time of his death ; that the said Levi Phillips 
died on the 15th day of January, 1832, and that after his 
death the papers of the said estate were in the possession of 
the said Leah Phillips, one of the executors of the said Joseph 
Simon; that during the year 1832, secret interviews took 
place between Simon Gratz and Leah Phillips, executrix, citi-
zens of the Commonwealth of Pennsylvania, with the view of 
depriving your orators, and the other children of the said 
Beliah Cohen, of their just rights under the will of the said 
Joseph Simon, which said interviews were concealed from the 
said Beliah Cohen and her family ; and your orators believe, 
and expressly charge, that John Moss, Isaac Phillips, Lyon

4
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J. Levy, and Isaac B. Phillips, citizens of the Commonwealth 
of Pennsylvania, were, during that year and afterwards, aid-
ing and assisting the said Simon Gratz and Leah Phillips in 
their design to appropriate the estate of the said Joseph 
Simon to the said Simon Gratz and Leah Phillips, and deprive 
your orators, and their brothers and sisters, of the said estate 
and of their just rights. That shortly after the decease of 
their mother a fraudulent agreement was made and entered 
into between Simon Gratz and Leah Phillips, dated February 
15th, 1833, a copy whereof, marked H, is hereto annexed, and 
which your orators pray may be taken as part of their bill; 
the object of which said agreement was fraudulently to termi-
nate the suits then pending between the surviving executrix 
of the said Joseph Simon and the administrators of Michael 
Gratz, by agreeing, consenting to, and causing judgments to 
be taken against the estate of the said Joseph Simon, to the 
manifest injury of our orators, and their brothers and sisters 
hereinbefore named, interested as aforesaid in the said estate; 
and the further object, purpose, and intention of the said 
agreement was fraudulently to convey, or cause to be con-
veyed, to the said Simon Gratz all the real estate of the said 
Joseph Simon, which said real estate is more particularly set 
forth in a schedule hereto annexed, marked L, for a consid-
eration entirely inadequate, and known so to be by the said 
Simon Gratz and Leah Phillips, and to transfer, without an 
adequate consideration, to the said Simon Gratz, the debts 
due to the estate of the said Joseph Simon; and that the 
said Leah Phillips and Simon Gratz, then well knowing the 
unjust and fraudulent character of said agreement and the 
inadequacy of the consideration, did combine and *con- - 
federate with others, their confederates, to defraud *-  
your orators, and their brothers and sisters, of their just in-
terest in the estate of the said Joseph Simon. And your 
orators further show to your honors, that the said agreement 
was concealed from your orators and the other children of 
the said Beliah Cohen, and was first discovered by them on 
the 13th day of June, 1833, it having been produced on 
that day by Lyon J. Levy, one of the confederates, in an 
examination of the said Lyon J. Levy, as a witness before 
Michael W. Ash, Esquire, an aiderman of the city of Phila-
delphia, the said Lyon J. Levy having been subpoenaed for 
the purpose of having his deposition taking in a case then 
pending in the Orphan’s Court of Lancaster County; that 
the first knowledge your orators, and, as they verily believe, 
any of the children of the said Beliah Cohen, had of an ar-
rangement having been made between Simon Gratz and Leah 
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Phillips, was obtained by one of their brothers, Joseph S. 
Cohen, who, on the 23d day of March, 1833, was informed 
by Benjamin Champneys, Esquire, who had been and was 
counsel for the estate of Joseph Simon, that he, the said Ben-
jamin Champneys, had received from Leah Phillips a power 
or warrant of attorney to enter judgment for the plaintiffs in 
a suit then pending, and on the argument list of the court of 
Common Pleas of Lancaster County, between Gratz’s Admin-
istrators, plaintiffs, and Simon’s Executors, defendants, the 
copy of the record whereof is hereunto annexed. . That the 
said Benjamin Champneys refused to show the said power or 
warrant to the said Joseph S. Cohen ; that on the morning of 
the 25th of March, 1833, the day fixed for hearing arguments 
m the said Court of Common Pleas of Lancaster County, the 
said Joseph S. Cohen attended with his counsel, James Hop-
kins, Esquire, and Reah Frazer, Esquire, at the opening of 
the court, and filed the affidavit, a copy whereof, marked I, 
is hereto annexed; and on motion of Mr. Hopkins, the said 
court, after considerable resistance on the part of John R. 
Montgomery and William Morris, Esquires, counsel of Simon 
Gratz, granted a rule to show cause wffiy Sarah M. Cohen 
and others, children of the said Beliah Cohen, and interested 
in the estate of the said Joseph Simon, should not be permit-
ted to come in and take defence in the said action, as appears 
by the said rule, a copy whereof is hereto annexed, marked 
J, which said rule was duly served on the said Leah Phillips, 
surviving executrix.

“ Your orators further show to your honors, that in pursu-
ance of the said fraudulent and secret agreement, dated the 
15th day of February, 1833, entered into between the said 
Leah Phillips and Simon Gratz at the instance of the said 

John Moss, Lyon *J. Levy, and others, their confed- 
J erates, who, when discovered, your orators pray may 

be made parties to this their bill, with apt and sufficient words 
to charge them ; the said Leah Phillips, surviving executrix 
as aforesaid, afterwards delivered to the said Lyon J. Levy 
the books and papers belonging to the estate of the said 
Joseph Simon,” &c.

The answer of Leah Phillips to this part of the bill was as 
follows:—

“ And this defendant further answering saith, that in the 
year 1832, she being of a very advanced age, being then in 
her sixty-ninth year, of infirm health, almost totally blind, 
and in very necessitous circumstances, was determined by the 

6
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advice of her friends, Isaac B. Phillips, John Moss, and Lyon 
J. Levy, to make a settlement of long pending controversies 
between the estate of Joseph Simon, of which she was the 
surviving representative, and of Michael Gratz, which she 
believed to be represented by the said Simon Gratz, and also 
to make sale of such lands vested in her own under the will 
of said Joseph Simon as the said Simon Gratz might be will-
ing to purchase. The defendant says, that her object in pro-
posing the arrangement was to terminate controversies which 
she was unwilling and unable to carry on, and to obtain such 
a sum of money as would relieve her from embarrassment, 
which gave her great uneasiness; the said defendant then 
and still believes, that in making this arrangement she preju-
diced the rights of no one, but did what the law gave her per-
fect authority to do ; and this defendant answering says, that 
in the month of October, 1832, she addressed several notes to 
said Simon Gratz, desiring to confer with him on the proposed 
arrangement and purchase, and that she had several inter-
views with him at her own house, and at his counting-house, 
and that she entered into an agreement with him, the said 
Simon Gratz, in order to terminate the pending suits above 
referred to, and made a conveyance of certain lands to the 
said Simon Gratz, receiving therefor the sum of fifteen hun-
dred dollars, which was duly paid on and after the execution 
of the said conveyance and agreement.

“ And this defendant further answering saith, that, with a 
view to carry such conveyance into full effect, she deposited 
with Lyon J. Levy a trunk of papers, being the same which 
Joseph S Cohen had as aforesaid fully examined, and from 
which he had selected certain papers in order that the said 
Simon Gratz should examine the same, and take therefrom 
such papers as muniments of title as might be necessary to 
carry into full effect the said conveyance; that after the said 
*trunk had remained some time in the said Levy’s pos- r*_ 
session, it was returned, and is now in the defendant’s •- 
possession.

“And this defendant further answering saith, that she 
admits it to be true that Levi Phillips, one of the executors 
of Joseph Simon, did die on or about the 15th of January, 
1832, and that Beliah Cohen, an executrix of Joseph Simon, 
did depart this life on or about the 29th day of January, 1833.

“ And the defendant further answering saith, that there 
were no other negotiations between this defendant and Simon 
Gratz, during the life of Beliah Cohen or afterwards, than 
those already stated; that they had for their object the final 
termination of controversies between the estate of Michael

7
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Gratz and that of Joseph Simon, which this defendant was 
neither able nor willing to continue, and the conveyance of 
certain lands for an adequate consideration to be paid by 
the said Simon Gratz to this defendant as above stated.

“That the negotiations between this defendant and the 
said Simon Gratz were verbal, and took place partially at his 
counting-house and partially at her house ; that this defend-
ant is unable, at this time, more precisely to state what con-
versation passed between her and the said Simon Gratz, nor 
has she copies of any papers which were executed; that there 
were executed an agreement for the termination of certain 
pending suits, and two deeds of certain lands in Columbia 
and Lancaster Counties; that no persons took part m such 
negotiations but herself and Simon Gratz, and that these 
negotiations were not concealed from Beliah Cohen or her 
children.

“ And the defendant further answering saith, that Simon 
Gratz did call on this defendant at her house, in Arch Street, 
on two occasions, once at the time of the execution of the 
deeds, and once previously, though the precise period of the 
first call this defendant is unable to state; that this first call 
was net made in consequence of any previous notice; that 
Elkalah M. Cohen was at this defendant’s house when Simon 
Gratz called; that Simon Gratz did not then disclose the 
object of his call; that he did not state he was not aware that 
this defendant resided there; that he had not before called 
there, and this defendant is not aware from whom he received 
information where she resided.

“And this defendant further answering saith, that there 
were other interviews between the defendant and Simon 
Gratz, but whether there were more than two, and whether 
they occurred before or after the death of Mrs. Beliah Cohen, 
this defendant is unable to state; this defendant had several 
interviews with Simon Gratz at his counting-house, and the 
object of this defendant in going to Mr. Gratz’s counting- 

house was to relieve *him  of as much trouble as possi-
J ble, in a matter in which this defendant then believed, 

and still believes, he was doing her a kindness.
“And this defendant further answering saith, that she has 

no recollection of ever stating to Elkalah M. Cohen, when 
Simon Gratz called on her, that she, the defendant, had no 
idea of seeing Simon Gratz, and was as much surprised at his 
calling on her as Miss Cohen could possibly be ; nor has she 
any recollection of any private interview between herself and 
John Moss, at any time when Elkalah M. Cohen was at this 
defendant’s; nor is she able to say how soon after the death 

8
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of Beliah Cohen this defendant had an interview with Simon 
Gratz; nor more particularly to state what passed at that or 
any other interview than she has already stated.

“And this defendant further answering saith, that five 
hundred and fifty dollars, part of the consideration of the said 
agreement and conveyance, were paid to this defendant by L. 
J. Levy and the rest by Simon Gratz ; and that the total 
amount of said consideration was agreed upon by and between 
this defendant and Simon Gratz; and that there was no other 
consideration of the same than the said sum of fifteen hundred 
dollars,” &c.

The agreement itself thus entered into was as follows:—
“Acts to be performed by Mrs. Leah Phillips, surviving 

executrix of Joseph Simon, deceased:—
“1. To execute deed for Michael Gratz’s interest in unsold 

lands.
“2. To direct her attorney in suit, (in the Court of Com-

mon Pleas of Lancaster County, of January term, 1822,) No. 
163,—Simon Gratz, Joseph Gratz, and Jacob Gratz, Adminis-
trators of Michael Gratz, deceased, v. Levi Phillips, Leah 
Phillips, and Beliah Cohen, Executors of Joseph Simon, de-
ceased.—Amicable action, August term, 1822, award of ref-
erees in favor of plaintiffs for $2,967.34,—to bring up the case 
on agreement, then permit the exceptions to be overruled, 
and the award affirmed.

“3. To settle the sum due on the sale of house and lots in 
Carlisle, in judgment in Supreme Court, which shall be sub-
mitted to the auditors to report thereon.

“4. In the suit, Levi Phillips, Leah Phillips, and Beliah 
Cohen, Executors of Joseph Simon, deceased, v. Simon Gratz, 
Joseph Gratz, and Jacob Gratz, Administrators of Michael 
Gratz, deceased. In the court of Lancaster County, Septem-
ber term, 1828. No. 2. Mrs. Phillips and her attorney to 
direct discontinuance of the action.

* “ 5. To transfer all her interest in the estate of |-* q  
Joseph Simon to Simon Gratz for the sum of $ •-
(this blank amount to be fixed), if the product of this shall 
produce a sum exceeding the amount of the above judg-
ments, and the sum to be paid as a consideration, then the 
excess to be paid over to Mrs. Leah Phillips.

, “ The blank to be filled up with fifteen hundred dollars; 
five hundred dollars in hand, five hundred dollars in one 
year, and five hundred dollars in two years.

“ S. Gratz .
“February 15, 1833.”

9
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In the subsequent part of 1833, when the heirs of Beliah 
Cohen acquired a knowledge of this transaction, they applied 
to the State court in the county where the letters testamen-
tary of J. Simon’s estate had been granted, to dismiss Mrs. 
Phillips from her trust as executrix. But the court refused 
to do so, and she continued to be executrix as long as she 
lived.

In January, 1839, as has been already stated, the complain-
ants filed their bill. There were two of the children and 
heirs of Beliah Cohen; the other children were citizens of 
Pennsylvania, and were made defendants.

After the filing of the bill, but before answer, Simon Gratz 
died, and after putting in her answer, Leah Phillips died also; 
and their respective representatives were made parties by 
bills of revivor.

The bill claimed to set aside the agreement and the deeds 
made to Simon Gratz, or, if the court would not grant them 
that remedy because the lands had passed into the hands of 
bond fide purchasers from Gratz, then that Gratz should be 
decreed to account for the value of them. The agreement 
and the deeds made in pursuance of it were alleged to be 
fraudulent on two grounds:

1st. As between the parties themselves, because advantage 
was taken of the necessities, weakness, and ignorance of an 
old woman, to obtain a transfer of the whole estate confided 
to her charge, for a consideration wholly inadequate, upon an 
agreement approved by her friends, to sell no more than her 
own interest.

2d. As against the children of Beliah Cohen, because the 
purchaser colluded with the executrix or trustee in making a 
fraudulent application of the trust property to her own use, 
and to pay a judgment in favor of the purchaser, to the pay-
ment of which the complainants and their property were not 
bound to contribute.

The defendants all having answered, and a general 
Replication having been filed, much evidence was

-I taken upon points which it is not necessary to specify. 
Amongst other proceedings was an issue at law to determine 
the value of the lands.

In October, 1847, the cause came on for argument before 
the Circuit Court, which decreed in favor of the complain-
ants, and that the executors of Simon Gratz should pay to. 
the children of Beliah Cohen the one half of what Gratz had 
sold the lands for, and convey the moiety of the unsold part. 
Reference was made to a master to state an account, &c. 
Exceptions were taken to the report of the master, some of 

10
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which were sustained and others overruled. The final decree 
of the court was as follows:—

“ That the said Louisa Gratz, Edward Gratz, David Gratz, 
and Isaac Prince, executors of the last will and testament of 
Simon Gratz, deceased, do account and pay to Samuel M. 
Cohen, Eleazer L. Cohen, Sarah M. Cohen, Rachel M. Cohen, 
Elkalah M. Cohen, Abraham M. Cohen, Joseph S. Cohen, 
and Joseph S. Cohen, administrator of Rebecca M. Cohen, 
deceased, children of Beliah Cohen, deceased, the sum of 
$9,415.29, with interest thereon from October 14, 1847, 
and costs; and that the said executors shall convey, by 
proper and sufficient assurances in law, the one moiety 
of the interest of Joseph Simon in all that certain tract of 
land designated in the deed of the 3d of April, 1833, from 
Leah Phillips to Simon Gratz by the warranty name of 
Samuel Laird.

“ Master’s costs, $100, to follow the decree. Order for pay-
ment accordingly, 29th January, 1848.”

The defendants appealed to this court.

The cause was argued by Mr. Reed, and Mr. Clarkson, for 
the appellants, and Mr. Dallas, and Mr. Rudd, for the appel-
lees.

The counsel for the appellants made the following points:—
I. There is no such evidence of fraud on the part either of 

the executrix, Mrs. Phillips, in making the sale of the lands, 
or of Mr. Gratz in purchasing, as will authorize the rescission 
of the contract.

II. The appellees, children of Mrs. Cohen, are in no way 
injured by the agreement between Mr. Gratz and Mrs. 
Phillips, their interest either as heirs of their mother, or 
under the will of Mr. Simon, being more than absorbed by 
the judgment of $7,916, and the debt of Mrs. Cohen ($6,500) 
as executrix to her father’s estate.

III. That Beliah Cohen, under the last codicil to Joseph 
Simon’s will, took an absolute estate, and not an estate for 
life, and Levi Phillips was a trustee for her. Such is the 
plain *meaning of the words of the codicil. “A power 
which, by the will, the party is required to execute as 
a duty, makes him a trustee for the exercise of it, and allows 
no discretion whether he will exercise it or not. The court 
adopts the principle as to trusts, and will not permit his 
negligence, accident, or other circumstances to disappoint the 
interest of those for whose benefit he is to execute it.” 
Brown v. Higgs, 8 Ves., 574; 1 Story, Eq., § 98; 2 Id., § 1068;

11
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Lindenberger v. Matlack, 4 Wash., C. C., 278; Coates's 
Appeal, 2 Pa. St., 129. If Beliah Cohen had an absolute 
estate, then debts and judgments against her bound it, and 
the learned judge erred in saying that was a misapplication 
of trust funds. It was an application of funds not belonging 
to Beliah Cohen’s children.

IV. The proceeds of the lands which the appellees seek to 
recover, if they exceeded the amount of the judgment referred 
to in the acts to be performed, are liable to a claim on the part 
of the representatives of Mrs. Phillips, if to any body. The 
appellees do not claim under her.

V. This is a stale demand for the interference of a court 
of equity which will not be favored. In 1833, when this 
alleged fraud was discovered, and the plaintiffs below sought 
redress in the State courts, Simon Gratz, the only individual 
acquainted with the details of these perplexed transactions, 
was in full life and vigor. In 1839, when the bill was filed, 
he was on his death-bed, and died in July, 1839. For five 
years and eleven months the plaintiffs slept on their rights. 
In a month the statute of Pennsylvania would have barred 
the claim by express limitation. Where an application is 
made for the interposition of this court, and there has been 
laches, it is not necessary that the actual limitation fixed by 
the statute should apply. This is well settled. Cholmondeley 
v. Clinton, 2 Jac. & W., 141: “At all times courts of equity 
have, upon general principles of their own, even where there 
was no statutable bar, refused relief to stale demands where 
the party has slept upon his rights ” ; cited with approval, 
Miller v. M'Intyre, 6 Pet., 66. It is a simple question, says 
Judge McLean, “Has the party slept on his rights?” Coal- 
son v. Walton, 9 Pet., 83.

The doctrine that lapse of time may be used as a defence 
in equity, is far more favored than formerly. When the party 
is dead, probably his clerks and agents also dead, there being 
no one who can give any explanation of a paper, or show how 
it was prepared, and under what circumstances, this doctrine 
is especially favored. White v. Parnther, 1 Knapp (P. C.), 
226.
*1Q-. *It is a most important element where a party sought

-I to be affected has been allowed to die, and executors 
are made parties who have no knowledge of the original tran-
saction. Ellison v. Moffatt, 1 Johns. (N. Y.) Ch., 47.

This doctrine is applicable to cases where fraud is charged; 
Prescott v. Hubbell, 1 Hill (S. C.) Ch., 213 ; and this where 
the party charged is considered, as in this case, a trustee by 
operation of law, though it might not be as between a direct 
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trustee and his cestui que trust. Decouche v. Savetier, 3 Johns. 
(N. Y.), Ch., 190. Where a party is chargeable with laches 
to the extent of the statute of limitations, he must state in 
his bill that the discovery of the fraud was within the limita-
tion. 1 Hill (S. C.), Ch. 214.

In Carr v. Chapman, 5 Leigh (Va.), 185, Lord Camden’s 
doctrine in Smith v. Clay, 3 Bro. Ch., 640, was cited with ap-
proval : “ Nothing can call this court into action but con-
science, good faith, and reasonable diligence ; when this is 
wanting, this court is always passive ”; and it is on these 
principles courts of equity, though they have adopted, are not 
tied down by, statutes of limitation. A shorter period of 
time, accompanied by gross negligence and acts of abandon-
ment by those having an interest and competent to assert 
their rights, will bring their case within Lord Camden’s prin-
ciples. If the court saw that it was called on to do injustice, 
it would not move, however strong in point of original right 
the claim might be. So in Wagner v. Baird, 7 How., 234; and 
Bowman v. Wathen, 1 How., 189.

In Me Knight v. Taylor, 1 How., 168, the statute of limita-
tions was, as here, within a few months of coming into opera-
tion, yet plaintiffs were concluded by laches; there must be 
reasonable diligence to call into action the power of this court. 
There is difficulty which the law recognizes in doing justice, 
when the original transaction has become obscure and evi-
dence may be lost.

To the same effect are Piatt v. Vattier, 9 Pet., 416, and 
Philips v. Belden, 2 Edw. (N. Y.), 1. Equity gives effect to 
relatively short lapse of time, discouraging claims not promptly 
made, especially where there is no personal disability or other 
impediment.

No court has been more emphatic in its language favoring 
lapse of time than this court. Prevost v. Gratz, 6 Wheat., 
481: “Length of time necessarily obscures all human evi-
dence, and it thus removes from the parties all immediate 
means to verify the nature of the original transaction; it 
operates by way of presumption in favor of innocence and 
any imputation of fraud. Fraud or breach of trust ought not 
to be lightly imputed to the living, for the legal presumption 
is the other *way; and as to the dead, who. are not „ 
here to answer for themselves, it would be the height L 
of injustice and cruelty to disturb their ashes and violate the 
sanctity of the grave, unless the evidence be clear beyond a 
reasonable doubt.” Also to the same effect, and that laches 
or lapse of time may be resorted to as a defence on the evi

13
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dence without being pleaded, Giles n . Baremore, 5 Johns. 
(N. Y.) Ch., 550 ; Baker v. Biddle, 1 Baldw., 417.

For the general doctrine as to stale demands in equity, and 
the effect of parties not promptly asserting their rights, see 
Salsbury v. Bagott, 2 Swanst., 613; Beckford v. Wade, 17 
Ves., 97; Andrew v. Wrigley, 4 Bro. Ch., 125; Brown v. 
Beloraine, 3 Bro. Ch., 639; Hovenden v. Annesley, 2 Sch. & 
L., 629; Hercy v. Dinwoody, 4 Bro. Ch., 268; Wych v. East 
India Co., 3 P. Wins., 309; Pickering v. Lord Stamford, 2 
Ves., 582; Christophers v. Sparke, 2 Jac. & W., 223.

As a rule, the statute of limitations does not operate in 
cases of trust or fraud, but as soon as fraud is discovered it 
begins to rise. Wamberzee v. Kennedy, 4 Desaus. (S. C.), 
479.

In Veazie n . Williams, 3 Story, 629, there were five years 
and a half between the sale alleged to be fraudulent and the 
filing of the bill to avoid it, and the court held the lapse of 
time to be a bar, because by time the evidence as to the orig-
inal transaction had been obscured. A court of equity should 
never be active in granting relief where the circumstances 
are of such a nature as that it may become the instrument of 
as much injustice as it seeks to redress. To the same effect, 
G-ould v. Gould, 3 Story, 516.

The circumstances from which the laches in this case are 
deduced are very flagrant. Five years and eleven months 
were allowed to elapse after the discovery of the alleged 
fraud.

If the judgment of $7,916, in favor of Gratz's Administra-
tors v. Simon's Executors, was a lien on the real estate, the 
Cohens waited till that lien had expired, which it did in five 
years, or 1838. They never charged a fraud whilst Simon 
Gratz was in life and health.

The first allegation of the plaintiffs is in J. S. Cohen’s affi-
davit at Lancaster, 25th March, 1833, within a month of the 
date of the agreement. In this there is no averment of fraud 
in either Leah Phillips or Simon Gratz. The most is an im-
plication of such fraud.

In the letter of the Cohen family to the administrator of 
Michael Gratz, dated 29th March, 1833, the same guarded 
and doubtful phraseology is used, but there is no averment 
of fraud. So in the affidavit of 8th April, 1833.

In the affidavit of J. S. Cohen, of 29th July, 1833, no 
fraud is charged, the strongest word being “ collusion.”

*No averment of fraud was made till this bill was 
filed in January, 1839; and then, as above stated, 

Simon Gratz was ill, and he died before his answer could be
14
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prepared. . It will be remembered that the insinuations of 
collusion in these affidavits were promptly met by counter-
affidavits from Leah Phillips, to which, as well as to her 
answer, the court are particularly referred.

Of this gross laches of nearly six years, the learned judge 
took no other notice than in saying, that it was to be lamented, 
that Mr. Gratz died before his answer was prepared. In this 
omission it is submitted that he erred. The deposition of 
Mr. Gratz is no equivalent to an answer to the various and 
specific allegations of the plaintiffs’ bill.

Had the plaintiffs interposed at once on the discovery of 
the imputed fraud, or at any time short of six years, or for 
five years and eleven months, the lands would not have been 
sold. The plaintiffs lay by till the lien of the judgment was 
gone, and the lands disposed of at great trouble and by great 
effort, for it is manifest that nothing but the greatest exertion 
and constant supervision by Mr. Gratz and his agents could 
have disposed of them to even moderate advantage.

The argument of the counsel for the appellees consisted 
chiefly in an examination of the evidence, to show that the 
decree of the Circuit Court was correct. A great part of 
this testimony has been necessarily omitted in the statement 
of the case, and the argument drawn from it cannot there-
fore be condensed. The authorities cited, by the counsel 
were the following.

Simon Gratz was not a bond fide purchaser without notice 
of his grantor s breach of trust, and. his representatives were 
rightfully decreed by the court to be trustees for the benefit 
of the Cohens, and charged with the value of the lands so 
wrongfully obtained.

“Courts of equity will decree a trust in invitum against a 
party who purchases trust property in violation of the objects 
of the trust, and will force the trust upon the conscience of 
the guilty party, and compel him to hold the property subject 
to it in the same manner as the trustees held it.” 1 Story’s 
Equity, 395-405.

Scott v. Tyler, 2 Dick., 725: “ If one concerts with an execu-
tor or legatees, by obtaining the testator’s effects at a nominal 
price, or at a fraudulent undervalue, or by applying the real 
estate to the purchase of other subjects for his own behoof, 
or in extinguishing the private debt of the executor, or in 
any other manner, contrary to the duty of the office of the 
executor, *such  concert will involve the seeming pur- r*1f- 
chaser, or his pawnee, and make him liable for the >- 
full value.” 2 Story’s Equity, § 1257.

15
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Hill v. Simpson, 7 Ves., 152 : “ Transfer by an executor, a 
clear misapplication of assets immediately after the death, to 
secure a debt of the executor and future advances, under 
circumstances of gross negligence, though not direct fraud, 
set aside by general legatees.”

M'Leod v. Drummond, 17 Ves., 169. Lord Eldon concurs 
in the opinion expressed by the Master of the Rolls, in Hill v. 
Simpson, that a general pecuniary or residuary legatee had 
the right to follow the assets. 1 Story, Eq., 424.

Wormley v. Wormley, 8 Wheat., 421: “ Wherever the pur-
chaser is affected with notice of facts, which indaw constitute 
a breach of trust, the sale is void as to him, and a mere gen-
eral denial of all knowledge of all fraud will not avail him, if 
the transaction is such as a court of equity cannot sanction.” 
See also Mechanics, Bank v. Seaton, 1 Pet., 309.

The applicants’ allegation of laches is not sustained by the 
evidence, nor do their authorities justify the use to which 
they are applied. A comparison between the facts of this 
case and those of the decisions referred to, will show that the 
lapse of time which prevented the interposition of courts of 
equity far exceeded that which is here the ground of com-
plaint, and did not admit of the explanations which excuse 
the comparatively brief delay in the complainants in seeking 
a redress for their wrongs in a federal court.’

An examination of the following leading cases, cited by the 
appellants, will show what the courts have considered as stale 
claims.

In Prevost v. Gratz, 6 Wheat., 481, it was determined that 
the lapse of forty years, and the death of all the original 
parties, was sufficient to presume the discharge and extin-
guishment of a trust proved once to have existed by strong 
circumstances. This was in analogy to the rule of law, which, 
after a lapse of time, presumes the payment of a debt, sur-
render of a deed, and extinguishment of a trust.

Cholmondeley v. Clinton, 2 Jac. & W., 1. It was held that 
laches and non-claim by the owner of an equitable estate, 
under no disability, for twenty years, where there has been no 
fraud, will constitute a bar to equitable relief, by analogy to 
the statute of limitations.

Miller v. M'Intyre, 6 Pet., 65. “ At least twenty-six years," 
says Judge McLean, “elapsed after the adverse possession 
was taken by the defendants, before suit was brought against 
them by the complainants, and nineteen years from the decease 
of their ancestors.”
*161 * Coulson n . Walton, $ Pet., 63. Notwithstanding a

J delay of more than thirty years in the institution of the
16
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suit, the court did not consider that lapse of time, under the 
circumstances of the case, should operate against the right set 
up by the complainants to have the specific execution of a 
contract decreed.

Baker n . Biddle, 1 Baldw., 419. “ The act of limitation,” 
says Judge Baldwin, “ has twice run over the plaintiff’s claim, 
and, being barred at law, we can see no equitable circum-
stances to take it out of the rule.”

Piat v. Vattier, 9 Pet., 416. “ There has been,” say the 
court, “ a clear adverse possession of thirty years without the 
acknowledgment of any equity or trust estate in Bartie, and 
no circumstances are stated in the bill, or shown in evidence, 
which overcome the decisive influence of such an adverse 
possession.”

M'Knight v. Taylor, 1 How., 167. “ In relation to this 
claim,” says Chief Justice Taney, “it appears that nineteen 
years and three months were suffered to elapse, before any 
application was made for the execution of the trust by which 
it had been secured. No reason is assigned for this delay ; 
nor is it alleged to have been occasioned in any degree by 
obstacles thrown in the way of the appellant. As the record 
stands, it would seem to have been the result of mere neg-
ligence and laches.”

Gould v. Gould, 3 Story, 516. The delay was for nineteen 
years.

Veazie v. Williams, 3 Story, 631, has no analogy to the 
present case, and was reversed in 8 Howard, 134; there was 
no fraud imputed to the defendants, and the plaintiff, says 
Judge Story, (pp. 631, 632,) “ is not now at liberty to shift 
his own loss upon the defendants, or to make them responsible 
for the misdeeds of Head, to which they were not parties, 
and whom the plaintiff has been content to release from all 
responsibility.”

Mr. Justice WOODBURY delivered the opinion of the 
court.

In this case, the plaintiffs in the court below, as children 
of Solomon and Beliah Cohen, and grandchildren of Joseph 
Simon, claimed an interest in certain lands which have been 
conveyed to Simon Gratz by Mrs. Phillips, the surviving 
executrix of Joseph Simon.

That conveyance was alleged to have been fraudulent, 
and the plaintiffs prayed that it be set aside, and Simon Gratz 
be required to account for any sales and rents of the land. 
The court below decreed that the conveyance was void of 
fraud; yet, as the lands had been bought of Gratz since by

Vol . xi .—2 17
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innocent *purchasers, declined to set it aside, but 
J ordered the respondent to pay over the full value of the 

lands, and without any deduction for debts, advances, or 
expenses.

This is an appeal from that decision; and in order to 
determine whether evidence enough exists to show that fraud 
was practised by either of the parties to the conveyance, as 
it is charged on both of them, it will be necessary to ascer-
tain how the lands were situated, and the relation to them 
in which the grantor and grantee, as well as the plaintiffs, 
then stood.

Some time prior to 1804, Joseph Simon and Michael Gratz 
purchased in partnership large tracts of land in Pennsylva-
nia, the title deeds running to the former alone, under an 
agreement to account to the latter for half the proceeds. 
As sales of them were made from time to time, difficulties 
and litigation arose between them as to the proceeds, extend-
ing even to eight reported cases in the courts of Pennsylva-
nia, and all of which appear to have been decided against 
Simon.

He complained much that Gratz had obtained from him 
more than he was entitled to. Accordingly, when Simon 
made his will and died in 1804, he forbade, by the last codi-
cil, any portion of his estate going to Michael Gratz or his 
wife Miriam, who was the daughter of Simon, and did not 
make either of them executors on his estate. But he ap 
pointed Levi Phillips and wife, the latter being another 
daughter, and Mrs. Cohen, a third daughter, executors. At 
first he bequeathed one third of the income of the residue of 
his estate to each daughter, but by the codicil increased Mrs. 
Phillips’s and Mrs. Cohen’s share each to one half of the 
principal, and, withdrawing Mrs. Gratz’s share, empowered 
Levi Phillips to give to Mrs. Cohen the principal rather than 
the interest, or income. At the death of either daughter, her 
share was to vest in her children, as tenants in common. He 
gave to his executors, and the survivors of them, full power 
to sell his real, as well as personal estate.

Some suits between Simon and Michael Gratz in relation 
to their partnership property were pending at the death of 
the former ; others were soon after brought, and others still, 
as sales of the land were made by the executors, and recov-
eries were had in some of them for portions of what Simon 
and they had sold. By the death of Mr. Phillips in 1832, 
and of Mrs. Cohen in January, 1833, Mrs. Phillips had become 
the sole surviving executrix, and she in February, 1833, pro-
posed to Simon Gratz, executoi' of Michael Gratz, to make a

18
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final settlement of the claims on his part against the estate 
of Joseph Simon. At that time, Simon Gratz held unsatisfied 
a judgment against Levi Phillips and Mrs. Cohen, which had 
been recovered in 1831 for $7,916.73.

*They had not been called “ Executors of Simon ” r*̂g  
in the declaration, but the subject-matter of the action •- 
was connected with his estate, and with the proceeds of sales 
of the partnership lands.

There was another action pending, which was brought by 
Gratz’s Executors against Simon’s Executors, in which an 
award had been made to Gratz for $2,967, but exceptions had 
been taken to it, not yet acted on.

At that time, too, Mrs. Cohen had received from Simon’s 
estate, as early as 1812, $1,008, which, with interest to 1833, 
amounted to near $6,500, and none of it had ever been 
refunded by her.

In this state of things the inquiry arises, whether, in the 
proposals by Mrs. Phillips, the negotiation for a settlement, 
and the conveyance of the lands to Gratz under the condi-
tions and circumstances of the case, fraud is manifest so as 
to justify the rescinding of that conveyance, or if not, 
because the land is now in the hands of innocent purchasers 
from Gratz, to make the latter account for its whole value as 
if the sale to him had been void. In deciding this question, 
let us look first to the terms and circumstances of the agree-
ment.

She stipulated, in relation to the suit then pending, to have 
the exceptions overruled, and the award confirmed for $2,967. 
She agreed further to discontinue a suit of doubtful merits 
pending by Simon’s Executors against S. Gratz et al., Execu-
tors of Michael Gratz, and also as executrix to convey to S. 
Gratz all the unsold lands of the partnership, and all her own 
personal interest in Joseph Simon’s estate. On the part of 
S. Gratz, he agreed to pay her $1,500 cash,—though nothing 
is said in the writing as to the release or discharge of the 
judgments against Joseph Simon’s executors or other claims 
by S. Gratz ; but they thus became virtually discharged, as 
all the remaining estate of Joseph Simon was then conveyed 
to S. Gratz. Nothing appears to have been said, likewise, as 
to the debt due from Mrs. Cohen, but probably that was 
deemed quite an equivalent to what remained of her share 
in Simon’s estate; and she being dead, this was left as it had 
stood for twenty years.

On these leading facts, the first ground assigned to show 
fraud by S. Gratz is a supposed deficiency of consideration 
for this agreement and the conveyance. But in the family 
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settlement it is proper to look to equitable circumstances, and 
not to expect.all such technical formalities as prevail between 
strangers. The consideration actually paid in money was 
81,500, and though Mrs. Phillips may have regarded it as for 
her rather than the estate of Simon, yet it made little differ-
ence, as she was the only residuary devisee of Simon surviv- 

ing; and if *Mrs.  Cohen had been already paid more
-J than her share, as seems probable, this sum would 

virtually go to Mrs. Phillips alone, as it would first in form 
belong to the estate, and then to her as devisee. It was in 
fact also paid to her for matters connected with the estate, 
and while she was executrix of the estate, instead of being, 
as is argued, a personal bribe to her.

Though a technical difference might exist between the ex-
ecutors as to their several liabilities (14 Serg. & R. (Pa.), 152), 
and though different modes of proceeding might be necessary 
to enforce them, yet the estate of Simon was the only fund 
liable. The interest in the partnership lands, which belonged 
to Michael Gratz, was the only source of all his claims, and the 
parties properly looked at it in its true equitable light, through 
all the varnish and varieties of form, and negotiated with a 
view to the whole.

Thus, if one of these judgments did not describe the de-
fendants as executors, yet the other did, and the first one was 
founded on the proceeds of sale by them as executors of lands, 
the title to which had stood in the name of Simon, though a 
moiety belonged to Michael Gratz, and the executors were 
acting in trust for Gratz as well as Simon. Now the 81,500 
in money, and the 810,000 in the two judgments, with in-
terest, were probably very near the value of the lands as 
situated in 1833. But to remove all doubt as to the fairness 
and fulness of the consideration, Simon Gratz further agreed 
to pay over to Mrs. Phillips any surplus the lands might yield 
after paying all reasonable expenses and legal claims. This 
cures every exception to the inadequacy of the consideration.

If the surplus, after an inquiry into the matter, and after 
allowing to Michael Gratz or his estate and executors all which 
is just, should be considerable, an administrator of Mrs. Phillips 
could enforce its payment on this agreement; and the admin-
istrator of Mrs. Cohen, instead of being injured or defrauded, 
could obtain her share, and divide it among her children, the 
present complainants, if she had not before her death received 
enough to cover this, as well as former interests or dividends.

It is next said in support of the alleged fraud, that Mrs. 
Phillips was an aged female, little accustomed to business, 
and likely to be overreached by so shrewd and capable a man 
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as Simon Gratz. But Mrs. Phillips, though aged, is proved 
to have been intelligent and capable. She applied to him 
rather than he to her to make the settlement, and he sug-
gested the advice and aid of her business friends rather than 
attempting a secret and sudden settlement. She did consult 
two intelligent business friends. Full time was given to 
make inquiries and calculations, rather than using haste. 
Though Mrs. Phillips *did  not confer with the plain- 
tiffs, she was not bound to consult the Cohen heirs *-  
more than others ; and the contract by Simon Gratz to pay 
over any surplus secured any eventual interest of theirs as 
fully as they themselves could have done, and wisely put an 
end to a protracted family litigation, as expensive and ruin- 
ous as it was derogatory.

Mrs. Phillips, at her advanced age, being sole representative 
of Simon’s estate, had a good and sufficient motive to be anx-
ious, at the first opportunity after Mrs. Cohen’s death, to close 
that estate up, and the lawsuits and the trusts, and was not 
likely to do it then, as assumed, because she could then more 
easily defraud. She could not then, by having the $1,500 paid 
to herself, deprive the plaintiffs, if she desired, of any share 
in it they might be entitled to. It was received on account 
of interests conveyed in the Simon estate.

She was both executrix with a right to sell, and a devisee 
with a personal interest in the estate of Simon. What she 
received, then, of Simon Gratz, went to her in both capacities, 
it being proceeds of Joseph Simon’s estate, and worked no 
injury to Mrs. Cohen’s children, as Mrs. Phillip in her char-
acter of executrix would be liable to them for their share in 
what Gratz paid, if they had not already, through Mrs. Cohen, 
obtained enough to cover this.

Too much importance has, in our view, been attached to 
the payment being to her, and not repeating the words “ as 
executrix,” and the recovery of one judgment being against 
the other executors, without repeating their titles. These 
mere descriptions, inserted or omitted, cannot, however, in 
chancery, change the essence of a transaction, when they had 
nothing to receive, or grant, or account for, except as execu-
tors of Joseph Simon, and where the whole matters in contro-
versy are connected with lands, the title of which was nom-
inally in him, but the beneficiary interest in part in Michael 
Gratz and his executors.

Again, it is urged against the validity of the conveyance, 
that it included some lands of Simon, in which Michael Gratz 
had no interest. But Mrs. Phillips, as surviving executrix, 
had a right under the will to sell any estate of Simon; and
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there was a good reason for selling the whole on this occasion, 
in order, at her advanced age, to close up the administration 
of Simon’s estate, as well as to convey enough to Simon Gratz 
to satisfy his claims on it as executor.

He, too, could manage it better than any female, and in-
stead of taking advantage of her, or anybody she represented, 
he became liable to account for any surplus, if any should 
occur.

It is further urged, that the wishes of Joseph Simon to 
*911 *disinherit  Michael Gratz and his family were thus 

-I overcome, and are not to be trifled with.
But the inflexible will of Joseph Simon against Michael 

Gratz and his family having any portion of his estate was not 
thwarted in this way, since they received nothing as devisees 
or heirs, but merely purchased for a valuable consideration 
what any person in the community had a right to buy, and 
obtained in the end chiefly land which S. Gratz’s ancestor 
owned and paid for as much as J. Simon.

In fine, we are at a loss to see any strong indications of 
fraud in any part of this transaction, either by S. Gratz or 
Mrs. Phillips; and most of what appars, at first, in some de-
gree objectionable, seems reconciled with perfect integrity 
when we advert to the legal presumptions in favor of those 
charged with misbehavior, and to the family connection be-
tween the parties and the preponderating equities of the ease.

These conclusions would not be different, whether the prin-
cipal of Mrs. Cohen’s share was under the last codicil to be 
considered as vesting in her, or only the interest of it.

Empowering an executor to make a change like that in a 
bequest is, however, usually regarded as expressing a wish to 
have it done, if it be not clearly a mere power, and to require 
that that be considered as done which ought to be done, if 
forgotten or omitted. Brown v. Higgs, 8 Ves., 574; 4 Wash. 
C. C., 278; 1 Story, Eq., § 98, and 2 Story, Eq., § 1068. Con-
sidering what are our views as to the validity of the convey-
ance, other points and exceptions in this case need not be 
examined, and especially that connected with the length of 
time which elapsed after the conveyance to S. Gratz, and 
before the filing of the present bill to avoid it.

Let the judgment below be reversed, and the case sent back 
to have the bill dismissed, unless the present parties agree to 
let others in interest come in, and to reconstruct and alter 
the character of the bill by amendments, so as to carry the 
agreement between Mrs. Phillips and Gratz into effect, and 
pray for the surplus or balance, if any be found due from 
Gratz, after paying all he has advanced, and all his expenses, 
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and his equitable as well as legal claims on Mrs. Phillips and 
the estate of Joseph Simon.

Mr. Justice NELSON dissented.

Mr. Justice GRIER did not sit on the trial of this cause, 
being indisposed at the time.

ORDER.

This cause came on to be heard on the transcript of the 
*record from the Circuit Court of the United States [-*99  
for the Eastern District of Pennsylvania, and was *-  
argued by counsel. On consideration whereof, it is now here 
ordered, adjudged, and decreed by this court, that the decree 
of the said Circuit Court in this cause be, and the same is 
hereby, reserved, with costs, and that this cause be, and the 
same is hereby, remanded to the said Circuit Court for further 
proceedings to be had therein in conformity to the opinion of 
this court.

The  Unite d  State s , Plain tif fs  in  error , v . James  A. 
Girault , William  M. Gwi n , Hay  Battl e Harrison , 
and  Alexande r  J. Mc Murtry .

Where an action was brought by the United States upon the official bond of a 
receiver of public money, a plea that the United States had accepted another 
bond from the receiver was bad. The new bond could be no satisfaction for 
the damages that had accrued for the breach of the condition of the old one.

Pleas, also, were bad, alleging that the receiver had made returns to the 
Treasury Department, admitting that he had received money which the pleas 
asserted that he never had received. They were bad, because they addressed 
themselves entirely to the evidence, which, it was supposed, the United 
States would bring forward upon the trial.1

Besides, these pleas were bad, because the sureties in the bond were bound to 
protect the United States from the commission of the very fraud which they 
attempted to set up as a defence.

The case of the United States v. Boyd, 5 How., 29, examined.
Another plea taking issue upon the breach should not have been demurred to. 

The demurrer being general as to all the pleas, and bad as to this one, judg-
ment was properly given against the plaintiffs in the court below.2

By the laws of Mississippi, where a joint action is brought upon a bond or 
note, the case must be finally disposed of in the court below, with respect to 
all the parties upon the record, before it is carried up to the appellate 
court, otherwise it is in error.3

1 Cite d . Christy v. Scott, 14 How., 
293. S. P. Christy v. Scott, 14 How., 
282; Christy v. Findley, Id., 296;
Christy v. Young, Id., 296; Christy v.
Henley, Id., 297.

2 See note to United States v. Linn, 
1 How., 104.

3 Followe d . Coffee v. Planters’ 
Bank, 13 How., 189. Cit ed . Hol- 
comb v. McKusick, 20 How., 554.
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