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penalty, and must be considered, therefore, as forced into one 
or the other by the collector, colore officii, through the invalid 
and illegal course pursued in having the appraisal made of the 
value at the wrong period, however well meant may have been 
the-views of the collector.

The money was thus obtained by a moral duress, not justi-
fied by law, and which was not submitted to by the importer, 
except to regain possession of his property withheld from him 
on grounds manifestly wrong. Indeed, it seems sufficient to 
sustain the action, whether under the act of February 26th, 
1845, or under principles of the common law, if the duties 
exacted were not legal, and were , demanded and were paid 
under protest. 5 Stat, at L., 727 ; Clinton v. Strong, 9 Johns. 
(N. Y.), 370; 11 Wheat.; 1 Miller, 536; 1 Bos. & P., 139; 
Irving v. Chitsowdt, 4 T. R., 485, 553; Cowp., 69, 805.

All these circumstances existed here, and hence the judg-
ment below must be affirmed.

Order.
This cause came on to be heard on the transcript of the 

record from the Circuit Court of the United States for the 
Southern District of New York, and was argued by counsel. 
On Consideration whereof, it is now here ordered and 
adjudged by this court, that the judgment of the said ■- 
Circuit Court in this cause be, and the same is hereby, 
affirmed, with costs and damages, at the rate of six per centum 
per annum.

James  B. Gilmer , Plain tif f  in  error , v . George  
Poindexter .

On the 30th of January, 1835, Poindexter purchased from Thomas a right of 
entry in certain lands in Louisiana, with authority to locate the lands in the 
name of Thomas, and they were so located. Subsequently to such location, 
viz., on the 27th of November, 1840, Thomas, by notarial act, transferred to 
Poindexter all the right which Thomas then had, or thereafter might have, 
to the land so located, and authorized Poindexter to obtain a patent in his 
own name. The patent, however, was issued to Thomas, and not to Poin-
dexter. This did not vest in Poindexter a legal title, which would enable 
him to recover in a petitory action, which corresponds with an action of 
ejectment. Poindexter did not take a legal title, either by direct convey-
ance or by estoppel.1

1 Ejectment will not lie on an equità- Burke, 12 Pet., 11; Bagnell v. Brod- 
ble title, in the Federal courts ; nor can erick, 13 Id., 436; Fenn v. Holme, 21 
a state law confer the right to sue on How., 481 ; Hooper v. Scheimer, 23 Id., 
such title in those courts. Sway se v. 235; Sheirburn v. Corde va, 24 Id., 423, 
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On the 20th of November, 1835, Poindexter, by a conveyance of record, con-
veyed his right in the lands in question to Huston, and on the same day, by 
articles of copartnership with Huston, not of record, authorized Huston to 
apply these lands for the mutual benefit of Poindexter and Huston

A purchaser from Huston without notice is not affected by these articles.2

This  case was brought up, by writ of error, from the Cir-
cuit Court of the United States for the District of Louisiana.

On the 30th of June, 1834, Congress passed an “Act grant-
ing to General Philemon Thomas, of Louisiana, a tract of 
land, in consideration of the military services rendered by 
him in taking possession of that portion of West Florida 
included in the District of Baton Rouge.” By this act, 
Thomas was authorized to enter, without payment, two sec-
tions of land on any of the lands of the United States in the 
state of Louisiana.

On the 30th of January, 1835, Thomas executed a deed to 
George Poindexter, in which, for the consideration of $7500, 
he “ granted, bargained, and sold unto him, the said George 
Poindexter, his heirs and assigns, forever, all the right, title, 
interest, and claim whatsoever, which he, the said Philemon 
Thomas, may have, or might hereafter have, in and by virtue 
of the recited act of Congress; and the said Philemon Thomas 
doth hereby authorize and empower the said George Poindex-
ter to make the location or locations of the said twelve hun-
dred and eighty acres of land for his own proper use and 
benefit, or proper use and benefit of his heirs or assigns, in 
the same manner, and with the same effect, as he, the said

Foster v. Mora, 8 Otto, 425; Young v. 
Porter, 3 Woods, 342. The same is the 
rule in Maryland. Smith v. McCann, 
24 How., 398; and in Florida. Jones 
v. Lofton, 16 Fla., 189; so in Alabama. 
Kelly v. Hendricks, 57 Ala., 193; and 
in Wisconsin. Brinkman v. Jones, 
44 Wis., 498.

2 A purchaser of land at a sheriff’s 
sale, in good faith and without notice, 
or his assignee, will be protected from 
secret trusts on unrecorded liens. 
Booker v. Booker, 75 Ind., 571 ; 
Gifford v. Bennett, Id., 528. But 
where a person purchases land with 
full notice of a valid agreement be-
tween his vendor and the original 
owner, concerning the manner in 
which the property is to be occupied, 
he will be bound to abide by the con-
tract under which the land was con-
veyed. Frye v. Partridge, 82 Ill., 267.

A purchaser of land is not affected 
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by knowledge of a prior oral contract 
between his grantor and another to 
convey, such other not being in pos-
session under his contract. Pickerell 
v. Morss, 97 Ill., 220.

A purchaser, for a valuable conside-
ration, is not chargeable with con-
structive notice that the conveyance 
to him w4s made by his vendor with 
intent to defraud creditors; actual 
notice is required to impair or affect 
his title. Stearns v. Gage, 79 N. Y., 
102.

One who has not actual notice ought 
not to be treated as if he had notice 
unless the circumstances are such as 
enable the court to say, not only that 
he might have acquired, but also that 
he ought to have acquired it but for 
his gross negligence in the conduct of 
the business in question. Wilson v. 
Wall, 6 Wall., 91.
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Philemon Thomas, might have done in his own name if this 
conveyance had not been made.”

*On the 20th of November, 1835, Poindexter entered [*258  
into articles of copartnership with one Felix Huston, in 
which it was stipulated, that Poindexter conveyed to Huston 
the right of entry yet remaining unlocated, so that the said 
entry may be made in the name of Huston, and the said Hus-
ton agreed on his part to purchase eight thousand dollars’ 
worth of floats, and hold the whole for the joint and equal 
benefit of Poindexter and Huston. The articles contained 
other stipulations, but they were not recorded and executed 
in the presence of William Burns, an attesting witness.

On the same day, viz., the 20th of November, 1835, Poin-
dexter executed a deed to Huston, from which the following 
is an extract:—

“And by these presents doth grant, bargain, sell, convey, 
and confirm unto the’ said Felix Huston, his heirs and assigns 
forever, all the right, title, interest, and claim whatsoever, 
which he, the said George Poindexter, has, or heretofore may 
have had, or might hereafter have, in and by virtue of an act 
of Congress of the United States, approved June 30th, 1834, 
granting Philemon Thomas, without payment, the quantity of 
twelve hundred and eighty acres of land, to be located on any 
of the lands of the United States within the state of Louisiana, 
at the proper land office, with a proviso, that the same shall be 
located in tracts of not less than six hundred and forty acres, 
according to legal subdivisions; which said land was conveyed 
by the said Philemon Thomas to the said George Poindexter, 
by indenture entered into on the 30th day of January, a . d . 
1835 ; which is of record in the District Court for the County 
of Washington, in the District of Columbia. And the said 
George Poindexter doth hereby authorize and empower the 
said Felix Huston to make the location or locations of the said 
twelve hundred and eighty acres for his own proper use and 
benefit, or the proper use and benefit of his heirs and assigns, 
in the same manner and with the same effect as he, the said 
George Poindexter, might have done in his own name, by vir-
tue of the said act of indenture from the said Philemon 
Thomas to the said George Poindexter. And the said Felix 
Huston, being present, declares that he accepts this act with 
all its clauses.”

This deed was recorded in the parish of Concordia.
On the 27th of November, 1840, Thomas and Poindexter 

executed the following instrument, viz.:—
Vol . x.—18 273
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“ State of Louisiana^ 
Parish of East Baton Rouge,. 

“Whereas, on the 30th day of January, 1835, General 
Philemon Thomas, of this parish, for valuable consideration 
*95Q1 him *in  hand paid, sold and conveyed to me, George

J. Poindexter, of the state of Mississippi, his right of 
entry, without payment, two sections of land on any of the 
lands of the United States, in the state of Louisiana, granted 
to the said Philemon Thomas by an act of Congress passed in 
the year 1834. And whereas, in order to complete the said 
location, the said Philemon Thomas executed to the said 
George Poindexter a power of attorney, with the right of 
substitution, authorizing the said location to be made in the 
name of him, the said Philemon Thomas; which location, 
according to the tenor and effect of the said power of attorney, 
was made on two sections of the lands of the United States in 
township eighteen north, range ten west, and in township 
nineteen north, range thirteen and fourteen west.

“Now, therefore, in order to enable the said George Poin-
dexter to perfect his title by withdrawing from the land office 
at Natchitoches the final certificate of said location, he, the 
said Philemon Thomas, hereby, for himself, his heirs, execu-
tors, and administrators, transfers to the said George Poin-
dexter, his heirs, executors, and administrators, all the right, 
title, interest, and. claim which he, the said Philemon Thomas, 
has, or hereafter may have, in and to the two sections of land 
located as aforesaid in the name of said Philemon Thomas, 
and farther does authorize the said George Poindexter to 
obtain a patent for the lands so located in his own name at 
the General Land Office of the United States at the city of 
Washington.

“And the said George Poindexter, being here present, 
accepts this transfer made in his favor.

“ In witness whereof, the parties have hereto set their hands 
with me, Charles R. Tessier, a notary public, duly commis-
sioned and sworn for said parish, and in presence of Raphael 
Legendre and Victor Allain, witnesses duly qualified at Baton 
Rouge, this 27th day of November, 1840.

(Signed,) Phile mon  Thomas ,
George  Poindexter . 

“Raphael  Legendre ,
Victo r  Allain .

“ Charles  R. Tess ier , Notary Public.”

On the 26th of March, 1841, a patent, describing the lands, 
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was issued by the General Land Office to General Philemon 
Thomas, his heirs and assigns forever.

On the 10th of January, 1844, Huston executed a deed to 
James Washington Patten, residing in Buncombe County, 
North Carolina, reciting the origin of the title, and conveying 
649acres to Patten, his heirs and assigns, to their proper 
*use and behoof, forever. This deed was duly exe- r-*oi»n  
cuted and recorded. *-

On the 15th of January, 1844, Patten executed to James 
Erwin a full power of attorney, authorizing him to sell the 
lands upon such terms as he might deem proper, execute 
deeds, &c.

On the 28th of March, 1844, Erwin executed a deed to Gil-
mer, conveying the lands to him for $6473.60, with a warranty 
of title.

On the 20th of February, 1847, Poindexter brought a 
petitory action in the Circuit Court of the United States for 
Louisiana, reciting the grant by Congress to Thomas, the deed 
from Thomas to himself, the location and the patent. By 
virtue of . these documents, he claimed to be the legal owner 
and proprietor of the parcels of land therein described, and 
justly entitled to the possession thereof.

On the 31st of March, 1847, Gilmer answered. He referred 
to his deed from Patten, through Erwin, and cited him in 
warranty.

On the 10th of May, 1848, the judgment of the court was 
pronounced on the law and evidence in favor of the petitioner. 
The documentary evidence was ordered to be placed upon the 
record. The following bill of exceptions was taken, viz.:—

“ Be it remembered, that, on the trial of this cause, plaintiff 
offered in evidence a paper purporting to be articles of agree-
ment between plaintiff and one Felix Huston, and to have 
been signed and sealed by them, and purporting to bear date 
November 20th, 1835; said paper also purported to have been 
signed by one William Burns, as subscribing witness. No 
testimony was offered as to the sealing or delivery of said 
paper, or the time when it was made; the subscribing witness 
was not called to testify, but a witness was examined who tes-
tified that the names of said Poindexter and Huston, sub-
scribed to said paper, were in the handwriting of said parties. 
Witness knew nothing of the execution of said instrument. 
Defendant, by his counsel, objected to the reception of said 
paper in evidence, on the ground that there was no proof 
whatever of the time when it was signed, nor of the sealing 
and delivery of the same. Defendant objected also to the 
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admissibility of said paper in evidence, even if the due exe-
cution thereof were duly proved, on the ground that it was a 
private act, not recorded, to which defendant was not a party, 
or of which he had notice; and on the further ground, that 
the effect of said paper in evidence would be to contradict, 
qualify, and explain the positive and direct admissions of 
plaintiff, made in his conveyance, by authentic act, to said 

Huston, on the 20th day of November, *1835; which 
J said authentic act of conveyance had been offered in 

evidence by the defendant. The objections of defendant 
were overruled by the court, and the paper received in evi-
dence ; to which defendant, by his counsel, excepts.

“ Be it further remembered, that, on the trial of this cause, 
defendant offered to introduce testimony to prove the value of 
the improvements made by him upon the land in controversy, 
in support of his answer and plea in reconvention ; the court 
refused to receive or hear said testimony; to which refusal 
defendant, by his counsel, excepts, and tenders this, his bill 
of exceptions, and prays that the same may be signed.

“ Theo . H. Mc Caleb , [seal .]
U. 8. Judge.”

A writ of error, sued out by Gilmer, brought the case up to 
this court. It was argued by Mr. Badger, for the plaintiff in 
error, and by Mr. Coxe and Mr. Crittenden (Attorney-General), 
for the defendant in error.

The following points were raised by the counsel for the 
plaintiff in error.

First Point. The plaintiff has shown no title for the lands 
sued for. Those described in the petition, and those claimed 
by his deed of transfer from General Thomas, and those de-
scribed in the patent to Thomas, are all different; and in this, 
a petitory action, the plaintiff must show title as in ejectment. 
3 La., 134, 150; 14 Id., 16; 7 Id., 45; 8 Mart. (La.), N. S., 
105.

Second Point. On the full disclosure of titles on both sides, 
as shown in the record, the defendant Gilmer has shown a 
complete legal title in himself. Freem. Ch., 203 ; 2 Wheat., 
197, 198, 199, 205. Or if not a legal title, a perfect equity 
protected as a legal title by estoppel, and by enuring of the 
patent in Thomas’s name, to the use and support of the equity 
sold by him. 2 How., 316, 317 ; 6 Id., 291; 12 La., 172,173; 
C. C., art. 2451; 4 Yerg. (Tenn.), 96 ; 2 How. (Miss.), 915; 
Walk. (Miss.), 97 ; Freem. Ch., 181; 8 La., 109; 13 Id., 132.

Third Point. The partnership agreement between Poindex- 
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ter and Huston, referred to in defendant’s bill of exceptions, 
was inadmissible evidence for the plaintiff Poindexter; 
because a mere secreted counter-letter, contradictory of Poin-
dexter’s recorded conveyance to Huston, under which Gilmer 
claims (13 La., 132) ; and because equally contradictory and 
inconsistent with the title which Poindexter sets forth in his 
petition, and wholly impertinent to the issue made in the 
pleadings. *And  also because there was no evidence 
of the execution of the said agreement admissible in •- 
law,—the subscribing witness not being called, or his absence 
accounted for, or any acknowledgment of the instrument by 
the parties present, or evidence of the fact of sealing and 
delivery. 2 Phil. Ev., 202, 203; McKinder v. Littlejohn, 
1 Tredw. (S. C.), 66.

Fourth Point. It is a manifest and palpable error, that the 
court below refused to permit Gilmer, under his plea in recon-
vention, to prove the value of his improvements as a purchaser 
in good faith, and which good faith is a presumption of law in 
Louisiana. C. C., art. 3447 ; C. P., art. 375; 17 La., 183; 
4 Id., 273; 8 Id., 119, 120.

Fifth Point. It is error patent upon the face of the record, 
and independent of the evidence in the cause, or of the bill 
of exception filed, that the court has given no judgment affect-
ing the party cited in warranty. C. C., art. 2493, 2494 ; C. P., 
art. 378 to 384. And the court had no right or discretion to 
postpone or to pretermit this judgment, C. P., art, 385; 
10 La., 120 ; 2 Rob. (La.), 199, 200.

Sixth Point. It is error patent on the pleadings and judg-
ment, that the court has awarded a recovery of lands not sued 
for or demanded in the petition. 1 Poth. Oblig., part 4, ch. 3, 
art. 2, § 1, p. 425; 1 Partidas, part 3, tit. 22, laws 15, 16, 
pp. 278, 279.

Seventh Point. It is error patent on the judgment, that no 
sort of reason is assigned for its rendition. Constitution of 
La. of 1845, art. 70; 5 Mart. (La.), 687 to 689; 4 Id., 463, 
464,465; 11 La., 162.

Mr. Coxe and Mr. Crittenden, for the defendant in error, 
contended,—

1st. That the bill of exceptions was not taken in time, 
From the record it appears that it was not taken until after 
the trial Lad been concluded for some time, after motions for 
a new trial had been made, argued, and overruled.

The uniform practice upon this subject requires that the 
bill of exceptions must be tendered at the trial. 2 Tidd, 788; 
4 Dall., 240 ; 1 Binn. (Pa.), 38; 10 Johns. (N. Y.), 312.
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This proceeding, introduced into the English law by the 
Statute of Westminster, 13 Edw. I., is unknown to civil law, 
and to the courts which administer that system. It was intro-
duced into the courts of Louisiana by special legislation, and, 
being thus borrowed from the English law, is taken with all 
its accompaniments and limitation.

There are several provisions in the Code of Practice relating 
to bills of exceptions.

*Art. 487. If one of the parties calls upon the court
-» to express an opinion on a point of law arising in the 

cause, such opinion may be excepted to.
Art. 488. The party excepting to the opinion of the court 

must draw a bill of exceptions, in which the question of fact 
or of law, on which such opinion has been demanded, may be 
concisely set forth, as well as the grounds of the exception so 
taken.

Art. 489. The bill of exceptions must be exhibited to the 
adverse party, &c.

In this case it does not appear that the adverse party knew 
anything of the matter.

The objection, as stated, is inferred from the language of 
the bill of exceptions, but is given, not in the form of an 
objection, but as a statement of facts. Now, as it does not 
appear what other evidence had been given, the bald question 
is raised whether, under any circumstances, a sealed instru-
ment is admissible in evidence on proof of the handwriting of 
the parties. Carroll v. Peake, 1 Pet., 22, 23.

Upon the principle that the opinion of the court below must 
be regarded as sound until its incorrectness is made to appear, 
the plaintiff in error cannot prevail, unless he can show that 
no case could have existed in which the paper objected to 
could be considered in the light of an original document.

In that case, the court, to sustain the judgment, would sup-
pose that a paper, confessedly a copy, had been proved to be 
equal in credit to an original. Here they will presume it 
necessary that evidence was given which showed that the 
subscribing witness was dead or beyond the reach of the court, 
and that his handwriting could not be proved. In such a 
case, proof of the handwriting of the parties was the only evi-
dence which could be given, and the best the circumstances 
of the case permitted, and was therefore competent. Long v. 
Ramsay, 1 Serg. & R. (Pa.), 72.

It was held that a subscribing witness was not necessary to 
the validity of a deed, and that proof of the handwiting of the 
obligor was sufficient. 2 T. R., 41.

Where a deed has come out of the hands of the other party, 
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no proof of execution is necessary. 7 Taunt., 251; 8 Gill & 
J. (Md.), 511.

In Maryland, the execution of an instrument in writing, to 
which there is a subscribing witness, may be proved without 
calling said subscribing witness, though present in court (this 
by statute). The case here was in Louisiana, where the rigid 
rules of the common law are not recognized.

3. This does not, however, seem to have been made a 
ground *of  objection ; the specific objection is, that no 
proof is given of the time when the paper was signed, [*264  
nor of the sealing and delivery.

The answer to this is, the paper being proved, it proves the 
time by its date, and the sealing and delivery. The objection 
would be equally applicable in a case where, the death of the 
subscribing witness being proved, his handwriting was proved.

The next distinct objection is, that it was a private act, not 
recorded, to which defendant was not a party, and of which 
he had notice.

How far these objections were sustained in point of fact 
must depend upon the evidence which had been given. As 
we are utterly uninformed upon that point, it is impossible for 
this court to say that any error has been committed. It is 
clear that such a paper needed no record to give it validity, as 
between the parties and those who, before they purchased and 
paid the purchase-money, were apprised of its existence. The 
language of the bill of exceptions is so ambiguous, that it is 
by no means clear that any notice had at any time been given 
to defendant, when such notice was given, or merely that he 
was not notified at the date of the execution of the paper.

Mr. Justice DANIEL delivered the opinion of the court.
This is a writ of error to a judgment of the Circuit Court 

of the United States for the District of Louisiana.
The defendant in error instituted a petitory action in the 

court just mentioned, to recover certain lands in Louisiana in 
the possession of James B. Gilmer, the plaintiff in error.

The petition of Poindexter sets forth, that by an act of Con-
gress approved on the 30th day of May, 1834, entitled “ An 
Act granting to General Philemon Thomas a tract of land in 
consideration of military services, &c.,” the said Thomas was 
authorized to enter, without payment, two sections of land on 
any of the lands of the United States in Louisiana. That 
Thomas, on the 30th of January, 1835, sold to the petitioner 
this right of entry, and authorized him, or his substitute, to 
make the location in the name of Thomas. That the peti-
tioner afterwards caused said location to be made on two sec*  
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tions of land in Louisiana, north of Red River, one of which 
(described in parcels) contained 619y^ acres, and is the land 
in controversy.

That after this location, viz., on the 27th of November, 
1840, Thomas by notarial act transferred to the petitioner all 
the right, title, &c., which he, Thomas, then had, or thereafter 
might have, to the two sections so located, and authorized the 
petitioner to obtain a patent therefor in his own name. That 
*90^1 011 *̂ e 26th of March, 1841, a patent was issued for

-I the lands to Thomas, by virtue of which, and of the sale 
and transfer of the 27th of November, 1840, the petitioner 
avers that he became the legal owner of the lands claimed, 
and is entitled to the possession thereof. That Gilmer has 
taken unlawful possession of one section of the land in town-
ship 19, range 14, and refused to surrender it to the petitioner, 
who therefore prays judgment for possession of the land, and 
for rents and profits. The agreements between Thomas and 
Poindexter of the 30th of January, 1835, and of the 27th day 
of November, 1840, and the patent to Thomas of the 26th day 
of March, 1841, referred to in the petition, were filed as ex-
hibits therewith.

The tenant in possession, Gilmer, after a general denial in 
his answer of any right or title to the land in the petitioner, 
alleges that he is the possessor and true owner of the land 
claimed, by purchase in good faith for valuable consideration 
from James W. Patten, by a notarial act executed in New 
Orleans on the 28th of May, 1844; that Patten’s conveyance 
to him was with general warranty, and he therefore avouches 
Patten in warranty; and prays that, in the event of his evic-
tion, he may have a recovery over against his warrantor, Pat-
ten, for the value of the land and improvements made by the 
defendant. This cause, according to the practice in the state 
of Louisiana, was tried by the court, without the intervention 
of a jury, and the court, after hearing the parties, by its opin-
ion expressed on the 10th day of May, but signed on the 28th 
of June, 1848, and considered as of the day last named, gave 
the following judgment, viz.:—“ It is ordered, adjudged, and 
decreed, that judgment be rendered in favor of the plaintiff, 
George Poindexter, and against the defendant, James B. Gil-
mer, for the premises described in the plaintiff’s petition, and 
that the said Gilmer surrender to the plaintiff the possession 
of the following described parcels of land, &c., and that the 
plaintiff have a writ of habere facias possessionem to place him 
in legal possession thereof. The right of the plaintiff for 
mesne profits, and of the defendants to sue for improvements, 
is reserved respectively.”
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In addition to the documents above mentioned, filed as 
exhibits with the plaintiff’s petition, there was offered in evi-
dence on the part of the petitioner, and admitted by the court, 
an instrument of writing executed on the 20th day of Novem-
ber, 1835, between Poindexter and one Felix Huston, in which 
it was amongst other things recited, that the parties to that 
instrument had formed a partnership for the purposes of pur-
chasing lands of the United States, or pre-emption rights, or 
entries *of  individuals, for the joint and mutual benefit 
of the parties; and that the said Poindexter, having L 
purchased of General Philemon Thomas his right to locate the 
quantity of twelve hundred and eighty acres of land on any 
of the public lands in Louisiana, granted by an act of Con-
gress passed on the 30th of June, 1834, and having obtained of 
the said Thomas, on the 30th of January, 1835, a conveyance 
of his said right of entry, which yet remains unlocated, the 
said Poindexter agreed to convey to the said Huston his right 
of entry derived under the said deed, in the same manner as 
he acquired the same from the said Philemon Thomas, so that 
the said entry may be made in the name of the said Felix 
Huston, to be held by him for the joint and equal benefit of 
him the said George Poindexter, &c. This instrument, being 
a private declaration of trust between Poindexter and Huston, 
not evidenced by any record or other public acknowledgment 
of the parties, was attested by a single witness, William Burns, 
who was not called at the trial to prove its execution, was 
received in evidence by the court without such proof, and its 
receptipn was excepted to for that cause. It does not appear, 
moreover, that a knowledge of this instrument was brought 
home either to Patten or to Irwin, his attorney in fact, from 
whom Patten purchased.

The plaintiff in error relied in the Circuit Court on the fol-
lowing proofs:—1st. On the act of Congress granting the 
right of entry to Thomas. 2dly. On the public act and con-
veyance from Thomas to Poindexter, as recited in the petition. 
3dly. The plaintiff in error next adduced in proof a public 
and authentic act of sale and conveyance, on the 20th of 
November, 1835, to Huston, in absolute right, of all his, Poin-
dexter’s, title, interest, and estate in the grant to Thomas, 
then vested, or which might vest at any future period. 4thly. 
The public authentic act of Huston, conveying the land in 
controversy with general warranty, on the 20th of January, 
1844, and reciting in its terms the conveyance from Thomas 
to Poindexter of the 30th of January, 1835, and that of Poin-
dexter to Huston of the 20th of November, 1835, and describ-
ing the land so conveyed as that “ which was located by said 
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Huston according to the provisions of the above-mentioned 
act of Congress.” 5thly. The public authentic act of Patten, 
constituting Irwin his attorney in fact to sell and convey the 
lands purchased of Huston. And 6thly, and lastly, the con-
veyance by Patten, by his said attorney, Irwin, of the lands 
in controversy to Gilmer, the tenant in possession in March, 
1844, with warranty.

In considering this case, it is proper to carry with us 
throughout, as a standard by which to test the proceedings in 
*2671 Circuit *Court  and the decision founded upon

J them, this controlling principle,—that the petitory 
action is a proceeding at law for the recovery of property, and 
can be maintained in the courts of the United States only 
where the right of possession can be shown, and, according 
to the principles and distinctions settled in this court, 
corresponds in character with the action of ejectment at com-
mon law.

The petitioner or plaintiff, therefore, in a petitory action, 
must recover upon the strength of his title, and that must be 
a legal, as contradistinguished from an equitable title.1 See 
United States v. King et al., 7 How., 846, 847, and Livingston 
v. Story, 9 Pet., 632. Tried by this rule, we are unable to 
perceive how the claim of Poindexter, as set forth in his peti-
tion, even if unaffected by his transactions with Huston, can 
be maintained in this action. The petitioner alleges that he 
purchased of Thomas his right of entry in virtue of the act of 
Congress, and received from Thomas a power to make a loca-
tion in the name of the latter.

By this transaction, no legal title to any certain or specific 
land was conveyed, for nothing specific or certain was then 
vested in Thomas, and the power of locating alleged in the 
petition was a power to locate, not in the name of Poindexter, 
but in that of Thomas. The petitioner proceeds to state, that, 
after these locations made by him, Thomas, by an authentic 
act before a notary public, on the 27th of November, 1840 (a 
copy of which is filed with the petition), transferred to the 
petitioner all the right, title, &c., which he then had, or there-
after might have, to the sections of land located in his name, 
and authorized the petitioner to obtain a patent therefor. 
He further alleges, that afterwards, viz., on the 26th day of 
March, 1841, a patent issued to Thomas for the lands located 
as aforesaid in his name, and that by virtue of these proceed-
ings, viz., the transfer by Thomas in 1840, and the patent in 
1841, the petitioner became invested with the legal title to the

1 Cit ed . Hogan v. Kurtz, 4 Otto, 775.
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land in dispute. This alleged investiture of the legal title 
must have been supposed to rest upon an estoppel operated 
by the transfer and patent before mentioned, for, indepen-
dently of such an operation, and by the literal terms of the 
patent, the title would certainly be in Thomas, and not in 
Poindexter. But we are of opinion that in this instance no 
estoppel has been operated. This legal effect can occur only 
where a party has conveyed a precise or definite legal estate 
or right, by a solemn assurance, which he will not be per-
mitted to vary or to deny. It can have no operation to pre-
vent the denial of an equitable transfer of title, which is not 
identical with the legal title or muniment of title which it 
may be relied on either to establish *or  protect. An r*268  
estoppel, it is said, should be certain to every intent, L 
and therefore, if a thing be not directly and precisely alleged, 
it shall not be estopped. Co. Lit., 303 a, 552 b. So, too, it is 
laid down, that to the success of an estoppel it is obviously 
necessary that the grantor’s want of a present vested estate 
should not appear on the deed itself, which would else con-
tain internal evidence of its invalidity. 2 Sim. & Stu., 519; 
3 Ad. & Ell., 12. And with regard to the mode of using an 
estoppel, it is said that it must be pleaded if there be an 
opportunity; otherwise, the party omitting to plead it waives 
the estoppel. See 2 Smith’s Lead. Cas., 457, and the authori-
ties there cited. Again, it is ruled, that an equitable title 
cannot be estopped by a verdict at law, for there is no such 
thing as an estoppel in equity. See Com. Dig., Estoppel (§1). 
Even upon the hypothesis, then, that the title set up by 
Poindexter under his agreement with Thomas could be re-
garded as a legal title, still, upon a comparison of the descrip-
tion of the property contained in those agreements with that 
of the land granted by the patent to Thomas, there is not 
that certainty and identity that are required by an estoppel, 
or such as will cause the land granted by the patent to Thomas 
to enure to Poindexter. But the right set up by Poindexter 
under his contracts with Thomas remains strictly an equitable 
right, and therefore neither Thomas nor his alienee could be 
estopped from averring a right in the land contained in the 
patent, in opposition to such equitable claim.

But in another aspect of the question, supposing the interest 
transferred to Poindexter by the agreements with Thomas of 
January 30th, 1835, and May 14th, 1839, could be so con-
strued as to have passed to the former a legal title; and 
admitting, too, that the description of the property contained 
in those agreements accorded in precise terms with that of 
the lands granted to Thomas by the patent of March 20th, 
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1841, it would still remain to be inquired, whether Poindexter 
has not parted with his title, and would not in this aspect of 
the case be estopped from setting it up against his alienee, 
and all claiming under such alienee.

It appears from the evidence which was before the court, 
and already adverted to in the statement of this case, that on 
the 20th day of November, 1835, Poindexter sold and con-
veyed, by his public authentic act, and in absolute right and 
estate, to Felix Huston, all the right, title, interest, and claim 
which he then had, or thereafter might have, in and by virtue 
of an act of Congress of the 30th of June, 1834, granting to 
Philemon Thomas the quantity of twelve hundred and eighty 
acres of land, to be located on any lands of the United States 

i* 1 Louisiana, *which  said land was conveyed by the
J said Philemon Thomas to the said George Poindexter 

on the 30th day of January, 1835; it further appears, that 
from Houston a regular title, by public authentic acts and 
written assurances, is deduced down to the defendant in pos-
session, Gilmer. It is true, that in order to countervail the 
force of this title, the petitioner offered in evidence the agree-
ment between himself and Huston of the 20th of November, 
1835, creating a partnership between themselves, and purport-
ing to convey to Huston all the title of Poindexter to the 
right of entry granted by act of Congress to Thomas, to be 
disposed of and applied by Huston for the benefit of the part-
nership ; but it is equally true, that this instrument, which 
was objected to by the plaintiff in error, was received without 
legal proof of its execution, and therefore should not have 
been admitted and considered by the court; and there being 
no proof in this record of any knowledge of the contents, or 
even of the existence, of this instrument on the part of the 
purchasers under the absolute and public deed from Poindex-
ter to Huston, their title thus derived, for aught that appears, 
cannot be affected by the former instrument.

Upon the whole case, the petitioner in the Circuit Court, 
having failed to establish a legal title in himself to the premi-
ses demanded, could not maintain his action, and the judg-
ment of the court should have been for the defendant. It is 
therefore the opinion of this court, that the judgment of the 
Circuit Court be, and the same is hereby, reversed.

Order.
This cause came on to be heard on the transcript of the 

record from the Circuit Court of the United States for the 
District of Louisiana, and was argued by counsel. On con-
sideration whereof, it is now here ordered and adjudged by 
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this court, that the judgment of the said Circuit Court in this 
cause be, and the same is hereby, reversed, with costs, and 
that this cause be, and the same is hereby, remanded to the 
said Circuit Court, for further proceedings to be had therein, 
in conformity to the opinion of this court.

*Charles  Barna rd , Abed  Adams , George  M. Barnard , 
and  Charles  Larkin , Plainti ffs  in  error , v . Joseph  
Adams , Andrew  H. Bennet , and  Joseph  Fletc her .

It was a proper case for contribution in general average for the loss of a ves-
sel where there was an imminent peril of being driven on a rocky and dan-
gerous part of the coast, when the vessel would have been inevitably 
wrecked, with loss of ship, cargo, and crew, and this immediate peril was 
avoided by voluntarily stranding the vessel on a less rocky and dangerous 
part of the coast, whereby the cargo and crew were saved uninjured?

The cases upon this subject examined.
Where the cargo was taken out of the stranded vessel, placed in another 

one, and the voyage thus continued to the home port, the contribution 
should be assessed on the value of the cargo at the home port.2

The crew were entitled to wages after the ship was stranded, while they were 
employed in the saving of the cargo.3

A commission of two and one half per cent, was properly allowed for collect-
ing the general average. It rests upon the usage and custom of merchants 
and average brokers.

This  was a writ of error to the Circuit Court of the United 
States for the Southern District of New York.

The defendants in error brought an action in the court 
below to recover contribution in general average, on account 
of the alleged voluntary stranding of the ship Brutus owned 
by them, from the plaintiffs in error, as owners of twenty bales

1 Cit ed . McAndrews v. Thatcher, 
3 Wall., 370; The Star of Hope, 9 Id., 
229; Fowler v. Rathbones, 12 Id., 117; 
Hobson v. Lord, 2 Otto, 405; The 
Margarethe Blanca, 12 Fed. Rep., 
730. '

It is well settled in the courts of the 
United States, that where a vessel 
and cargo are in common peril, and 
the master, for the purpose of avoid-
ing the greater peril, selects another 
and less peril, he can recover compen-
sation, in general average, from the 
cargo thereby saved. Thus, when a 
vessel if voluntarily stranded, with a 
view to promote the general safety, 
the damage to the vessel is a general

average loss. O’ Connor v. The Ocean 
Star, 1 Holmes, 248.

2 Freight lightered away from a 
grounded vessel, in order to save the 
rest of the cargo, is not liable to con-
tribute to the expense incurred in 
doing so. Backus v. Coyne, 45 Mich., 
584.

When the underwriter must con-
tribute to the expense of getting off a 
stranded vessel, and how his propor-
tion of the expense is determined, see 
Providence &c. Steamship Co. v. 
Phoenix Ins. Co., 22 Hun. (N. Y.), 
517.

3 Cite d . Hobson v. Lord, 2 Otto, 
411.
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