AMENDMENTS TO THE FEDERAL RULES
OF CIVIL PROCEDURE

Rule 5. Service and filing of pleadings and other papers.

(d) Filing; certificate of service.—All papers after the
complaint required to be served upon a party, together with
a certificate of service, shall be filed with the court within
a reasonable time after service, but the court may on motion
of a party or on its own initiative order that depositions upon
oral examination and interrogatories, requests for docu-
ments, requests for admission, and answers and responses
thereto not be filed unless on order of the court or for use in
the proceeding.

(e) Filing with the court defined.—The filing of papers
with the court as required by these rules shall be made by
filing them with the clerk of the court, except that the judge
may permit the papers to be filed with the judge, in which
event the judge shall note thereon the filing date and forth-
with transmit them to the office of the clerk. Papers may be
filed by facsimile transmission if permitted by rules of the
district court, provided that the rules are authorized by and
consistent with standards established by the Judicial Confer-
ence of the United States. The clerk shall not refuse to ac-
cept for filing any paper presented for that purpose solely be-
cause it is not presented in proper form as required by these
rules or any local rules or practices.

Rule 15. Amended and supplemental pleadings.

(¢) Relation back of amendments.—An amendment of a
pleading relates back to the date of the original pleading
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968 RULES OF CIVIL PROCEDURE

(1) relation back is permitted by the law that provides
the statute of limitations applicable to the action, or

(2) the claim or defense asserted in the amended
pleading arose out of the conduct, transaction, or occur-
rence set forth or attempted to be set forth in the origi-
nal pleading, or

(3) the amendment changes the party or the naming of
the party against whom a claim is asserted if the forego-
ing provision (2) is satisfied and, within the period pro-
vided by Rule 4(m) for service of the summons and com-
plaint, the party to be brought in by amendment (A) has
received such notice of the institution of the action that
the party will not be prejudiced in maintaining a defense
on the merits, and (B) knew or should have known that,
but for a mistake concerning the identity of the proper
party, the action would have been brought against the
party.

The delivery or mailing of process to the United States
Attorney, or United States Attorney’s designee, or the
Attorney General of the United States, or an agency or
officer who would have been a proper defendant if
named, satisfies the requirement of subparagraphs (A)
and (B) of this paragraph (3) with respect to the United
States or any agency or officer thereof to be brought into
the action as a defendant.

Rule 2. Intervention.

(¢) Procedure.— A person desiring to intervene shall serve
a motion to intervene upon the parties as provided in Rule 5.
The motion shall state the grounds therefor and shall be ac-
companied by a pleading setting forth the claim or defense for
which intervention is sought. The same procedure shall be
followed when a statute of the United States gives a right to
intervene. When the constitutionality of an act of Congress
affecting the public interest is drawn in question in any action
in which the United States or an officer, agency, or employee
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thereof is not a party, the court shall notify the Attorney
General of the United States as provided in Title 28, U. S. C.
§2403. When the constitutionality of any statute of a State
affecting the public interest is drawn in question in any ac-
tion in which that State or any agency, officer, or employee
thereof is not a party, the court shall notify the attorney gen-
eral of the State as provided in Title 28, U. S. C. §2403. A
party challenging the constitutionality of legislation should
call the attention of the court to its consequential duty, but
failure to do so is not a waiver of any constitutional right oth-
erwise timely asserted.

Rule 34. Production of documents and things and entry
upon land for inspection and other purposes.

(¢) Persons mot parties.—A person not a party to the ac-
tion may be compelled to produce documents and things or to
submit to an inspection as provided in Rule 45.

Rule 35. Physical and mental examinations of persons.

(a) Order for examination. —When the mental or physical
condition (including the blood group) of a party or of a person
in the custody or under the legal control of a party, is in con-
troversy, the court in which the action is pending may order
the party to submit to a physical or mental examination by a
suitably licensed or certified examiner or to produce for
examination the person in the party’s custody or legal con-
trol. The order may be made only on motion for good cause
shown and upon notice to the person to be examined and to
all parties and shall specify the time, place, manner, condi-
tions, and scope of the examination and the person or persons
by whom it is to be made.

(b) Report of examiner.

(1) If requested by the party against whom an order
is made under Rule 35(a) or the person examined, the
party causing the examination to be made shall deliver to
the requesting party a copy of the detailed written re-
port of the examiner setting out the examiner’s findings,
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including results of all tests made, diagnoses and conclu-
sions, together with like reports of all earlier examina-
tions of the same condition. After delivery the party
causing the examination shall be entitled upon request to
receive from the party against whom the order is made a
like report of any examination, previously or thereafter
made, of the same condition, unless, in the case of a re-
port of examination of a person not a party, the party
shows that the party is unable to obtain it. The court on
motion may make an order against a party requiring de-
livery of a report on such terms as are just, and if an
examiner fails or refuses to make a report the court may
exclude the examiner’s testimony if offered at trial.

(3) This subdivision applies to examinations made by
agreement of the parties, unless the agreement ex-
pressly provides otherwise. This subdivision does not
preclude discovery of a report of an examiner or the tak-
ing of a deposition of the examiner in accordance with
the provisions of any other rule.

Rule 41. Dismissal of actions.

(b) Involuntary dismissal: effect thereof.—For failure of
the plaintiff to prosecute or to comply with these rules or any
order of court, a defendant may move for dismissal of an ac-
tion or of any claim against the defendant. Unless the court
in its order for dismissal otherwise specifies, a dismissal
under this subdivision and any dismissal not provided for in
this rule, other than a dismissal for lack of jurisdiction, for
improper venue, or for failure to join a party under Rule 19,
operates as an adjudication upon the merits.

Rule 4. Proof of official record.
(a) Authentication.

(1) Domestic.—An official record kept within the
United States, or any state, district, or commonwealth,
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or within a territory subject to the administrative or
judicial jurisdiction of the United States, or an entry
therein, when admissible for any purpose, may be evi-
denced by an official publication thereof or by a copy
attested by the officer having the legal custody of the
record, or by the officer’s deputy, and accompanied by a
certificate that such officer has the custody. The certifi-
cate may be made by a judge of a court of record of the
district or political subdivision in which the record is
kept, authenticated by the seal of the court, or may be
made by any public officer having a seal of office and hav-
ing official duties in the district or political subdivision
in which the record is kept, authenticated by the seal of
the officer’s office.

(2) Foreign.—A foreign official record, or an entry
therein, when admissible for any purpose, may be evi-
denced by an official publication thereof; or a copy
thereof, attested by a person authorized to make the
attestation, and accompanied by a final certification as to
the genuineness of the signature and official position (i)
of the attesting person, or (ii) of any foreign official
whose certificate of genuineness of signature and official
position relates to the attestation or is in a chain of cer-
tificates of genuineness of signature and official position
relating to the attestation. A final certification may be
made by a secretary of embassy or legation, consul gen-
eral, vice consul, or consular agent of the United States,
or a diplomatic or consular official of the foreign country
assigned or accredited to the United States. If reason-
able opportunity has been given to all parties to investi-
gate the authenticity and accuracy of the documents, the
court may, for good cause shown, (i) admit an attested
copy without final certification or (ii) permit the foreign
official record to be evidenced by an attested summary
with or without a final certification. The final certifica-
tion is unnecessary if the record and the attestation are
certified as provided in a treaty or convention to which
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the United States and the foreign country in which the
official record is located are parties.

Rule 45. Subpoena.

(a) Form; issuance.

(1) Every subpoena shall

(A) state the name of the court from which it is issued,;
and

(B) state the title of the action, the name of the court
in which it is pending, and its civil action number; and

(C) command each person to whom it is directed to at-
tend and give testimony or to produce and permit inspec-
tion and copying of designated books, documents or tan-
gible things in the possession, custody or control of that
person, or to permit inspection of premises, at a time and
place therein specified; and

(D) set forth the text of subdivisions (¢) and (d) of this
rule.

A command to produce evidence or to permit inspec-
tion may be joined with a command to appear at trial or
hearing or at deposition, or may be issued separately.

(2) A subpoena commanding attendance at a trial or
hearing shall issue from the court for the district in
which the hearing or trial is to be held. A subpoena for
attendance at a deposition shall issue from the court for
the district designated by the notice of deposition as the
district in which the deposition is to be taken. If sepa-
rate from a subpoena commanding the attendance of a
person, a subpoena for production or inspection shall
issue from the court for the district in which the produec-
tion or inspection is to be made.

(3) The clerk shall issue a subpoena, signed but other-
wise in blank, to a party requesting it, who shall com-
plete it before service. An attorney as officer of the
court may also issue and sign a subpoena on behalf of
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(A) a court in which the attorney is authorized to
practice; or

(B) a court for a district in which a deposition or pro-
duction is compelled by the subpoena, if the deposition or
production pertains to an action pending in a court in
which the attorney is authorized to practice.

(b) Service.

(1) A subpoena may be served by any person who is
not a party and is not less than 18 years of age. Service
of a subpoena upon a person named therein shall be made
by delivering a copy thereof to such person and, if the
person’s attendance is commanded, by tendering to that
person the fees for one day’s attendance and the mileage
allowed by law. When the subpoena is issued on behalf
of the United States or an officer or agency thereof, fees
and mileage need not be tendered. Prior notice of any
commanded production of documents and things or in-
spection of premises before trial shall be served on each
party in the manner prescribed by Rule 5(b).

(2) Subject to the provisions of clause (ii) of sub-
paragraph (c)(3)(A) of this rule, a subpoena may be
served at any place within the district of the court by
which it is issued, or at any place without the district
that is within 100 miles of the place of the deposition,
hearing, trial, production, or inspection specified in the
subpoena or at any place within the state where a state
statute or rule of court permits service of a subpoena is-
sued by a state court of general jurisdiction sitting in
the place of the deposition, hearing, trial, production,
or inspection specified in the subpoena. When a statute
of the United States provides therefor, the court upon
proper application and cause shown may authorize the
service of a subpoena at any other place. A subpoena
directed to a witness in a foreign country who is a na-
tional or resident of the United States shall issue under
the circumstances and in the manner and be served as
provided in Title 28, U. S. C. §1783.
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(3) Proof of service when necessary shall be made by
filing with the clerk of the court by which the subpoena is
issued a statement of the date and manner of service and
of the names of the persons served, certified by the per-
son who made the service.

(¢) Protection of persons subject to subpoenas.

(1) A party or an attorney responsible for the issuance
and service of a subpoena shall take reasonable steps to
avoid imposing undue burden or expense on a person
subject to that subpoena. The court on behalf of which
the subpoena was issued shall enforce this duty and im-
pose upon the party or attorney in breach of this duty an
appropriate sanction, which may include, but is not lim-
ited to, lost earnings and a reasonable attorney’s fee.

(2)(A) A person commanded to produce and permit in-
spection and copying of designated books, papers, docu-
ments or tangible things, or inspection of premises need
not appear in person at the place of production or inspee-
tion unless commanded to appear for deposition, hearing
or trial.

(B) Subject to paragraph (d)(2) of this rule, a person
commanded to produce and permit inspection and copy-
ing may, within 14 days after service of the subpoena
or before the time specified for compliance if such time
is less than 14 days after service, serve upon the party
or attorney designated in the subpoena written objection
to inspection or copying of any or all of the designated
materials or of the premises. If objection is made, the
party serving the subpoena shall not be entitled to in-
spect and copy the materials or inspect the premises
except pursuant to an order of the court by which the
subpoena was issued. If objection has been made, the
party serving the subpoena may, upon notice to the per-
son commanded to produce, move at any time for an
order to compel the production. Such an order to com-
pel production shall protect any person who is not a
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party or an officer of a party from significant expense
resulting from the inspection and copying commanded.
(3)(A) On timely motion, the court by which a sub-
poena was issued shall quash or modify the subpoena
if it

(i) fails to allow reasonable time for compliance;
(ii) requires a person who is not a party or an offi-
cer of a party to travel to a place more than 100
miles from the place where that person resides, is
employed or regularly transacts business in person,
except that, subject to the provisions of clause (¢)(3)
(B)(iii) of this rule, such a person may in order to at-
tend trial be commanded to travel from any such
place within the state in which the trial is held, or
(iii) requires disclosure of privileged or other pro-
tected matter and no exception or waiver applies, or

(iv) subjects a person to undue burden.

(B) If a subpoena

(i) requires disclosure of a trade secret or other
confidential research, development, or commercial
information, or

(ii) requires disclosure of an unretained expert’s
opinion or information not describing specific events
or occurrences in dispute and resulting from the ex-
pert’s study made not at the request of any party, or

(iii) requires a person who is not a party or an of-
ficer of a party to incur substantial expense to travel
more than 100 miles to attend trial, the court may,
to protect a person subject to or affected by the sub-
poena, quash or modify the subpoena or, if the party
in whose behalf the subpoena is issued shows a sub-
stantial need for the testimony or material that can-
not be otherwise met without undue hardship and
assures that the person to whom the subpoena is ad-
dressed will be reasonably compensated, the court
may order appearance or production only upon spee-
ified conditions.
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(d) Duties in responding to subpoena.

(1) A person responding to a subpoena to produce doc-
uments shall produce them as they are kept in the usual
course of business or shall organize and label them to
correspond with the categories in the demand.

(2) When information subject to a subpoena is with-
held on a claim that it is privileged or subject to pro-
tection as trial preparation materials, the claim shall be
made expressly and shall be supported by a description
of the nature of the documents, communications, or
things not produced that is sufficient to enable the de-
manding party to contest the claim.

(e) Contempt. —Failure by any person without adequate
excuse to obey a subpoena served upon that person may be
deemed a contempt of the court from which the subpoena is-
sued. An adequate cause for failure to obey exists when
a subpoena purports to require a non-party to attend or
produce at a place not within the limits provided by clause (ii)
of subparagraph (c¢)(3)(A).

Rule 47. Selection of jurors.

(b) Peremptory challenges.—The court shall allow the
number of peremptory challenges provided by 28 U. S. C.
§ 1870.

(¢) Excuse.—The court may for good cause excuse a juror
from service during trial or deliberation.

Rule 48. Number of jurors—participation in verdict.

The court shall seat a jury of not fewer than six and not
more than twelve members and all jurors shall participate in
the verdict unless excused from service by the court pursu-
ant to Rule 47(c). Unless the parties otherwise stipulate, (1)
the verdict shall be unanimous and (2) no verdict shall be
taken from a jury reduced in size to fewer than six members.
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Rule 50. Judgment as a matter of law in actions tried
by jury; alternative motion for new trial;, conditional
rulings.

(a) Judgment as a matter of law.

(1) If during a trial by jury a party has been fully
heard with respect to an issue and there is no legally suf-
ficient evidentiary basis for a reasonable jury to have
found for that party with respect to that issue, the court
may grant a motion for judgment as a matter of law
against that party on any claim, counterclaim, cross-
claim, or third party claim that cannot under the control-
ling law be maintained without a favorable finding on
that issue.

(2) Motions for judgment as a matter of law may be
made at any time before submission of the case to the
jury. Such a motion shall specify the judgment sought
and the law and the facts on which the moving party is
entitled to the judgment.

(b) Renewal of motion for judgment after trial; alternative
motion for new trial. —Whenever a motion for a judgment as
a matter of law made at the close of all the evidence is denied
or for any reason is not granted, the court is deemed to have
submitted the action to the jury subject to a later determina-
tion of the legal questions raised by the motion. Such a mo-
tion may be renewed by service and filing not later than 10
days after entry of judgment. A motion for a new trial
under Rule 59 may be joined with a renewal of the motion for
judgment as a matter of law, or a new trial may be requested
in the alternative. If a verdict was returned, the court may,
in disposing of the renewed motion, allow the judgment to
stand or may reopen the judgment and either order a new
trial or direct the entry of judgment as a matter of law. If
no verdict was returned, the court may, in disposing of the
renewed motion, direct the entry of judgment as a matter of
law or may order a new trial.
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(c) Same: conditional rulings on grant of motion for judg-
ment as a matter of law.

(1) If the renewed motion for judgment as a matter of
law is granted, the court shall also rule on the motion for
a new trial, if any, by determining whether it should be
granted if the judgment is thereafter vacated or re-
versed, and shall specify the grounds for granting or de-
nying the motion for the new trial. If the motion for a
new trial is thus conditionally granted, the order thereon
does not affect the finality of the judgment. In case the
motion for a new trial has been conditionally granted and
the judgment is reversed on appeal, the new trial shall
proceed unless the appellate court has otherwise or-
dered. In case the motion for a new trial has been con-
ditionally denied, the appellee on appeal may assert
error in that denial; and if the judgment is reversed on
appeal, subsequent proceedings shall be in accordance
with the order of the appellate court.

(2) The party against whom judgment as a matter of
law has been rendered may serve a motion for a new trial
pursuant to Rule 59 not later than 10 days after entry of
the judgment.

(d) Same: denial of motion for judgment as a matter of
law.—1If the motion for judgment as a matter of law is de-
nied, the party who prevailed on that motion may, as appel-
lee, assert grounds entitling the party to a new trial in the
event the appellate court concludes that the trial court erred
in denying the motion for judgment. If the appellate court
reverses the judgment, nothing in this rule precludes it from
determining that the appellee is entitled to a new trial, or
from directing the trial court to determine whether a new
trial shall be granted.

Rule 52. Findings by the court; judgment on partial
findings.

(a) Effect.—In all actions tried upon the facts without a
jury or with an advisory jury, the court shall find the facts
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specially and state separately its conclusions of law thereon,
and judgment shall be entered pursuant to Rule 58; and in
granting or refusing interlocutory injunctions the court shall
similarly set forth the findings of fact and conclusions of law
which constitute the grounds of its action. Requests for
findings are not necessary for purposes of review. Findings
of fact, whether based on oral or documentary evidence, shall
not be set aside unless clearly erroneous, and due regard
shall be given to the opportunity of the trial court to judge of
the credibility of the witnesses. The findings of a master, to
the extent that the court adopts them, shall be considered as
the findings of the court. It will be sufficient if the findings
of fact and conclusions of law are stated orally and recorded
in open court following the close of the evidence or appear in
an opinion or memorandum of decision filed by the court.
Findings of fact and conclusions of law are unnecessary on de-
cisions of motions under Rule 12 or 56 or any other motion
except as provided in subdivision (¢) of this rule.

(¢) Judgment on partial findings.—If during a trial with-
out a jury a party has been fully heard with respect to an
issue and the court finds against the party on that issue, the
court may enter judgment as a matter of law against that
party on any claim, counterclaim, cross-claim or third-party
claim that cannot under the controlling law be maintained or
defeated without a favorable finding on that issue, or the
court may decline to render any judgment until the close of
all the evidence. Such a judgment shall be supported by
findings of fact and conclusions of law as required by subdi-
vision (a) of this rule.

Rule 53. Masters.

(e) Report.

(1) Contents and filing.—The master shall prepare a
report upon the matters submitted to the master by the
order of reference and, if required to make findings of
fact and conclusions of law, the master shall set them
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forth in the report. The master shall file the report
with the clerk of the court and serve on all parties notice
of the filing. In an action to be tried without a jury,
unless otherwise directed by the order of reference, the
master shall file with the report a transeript of the pro-
ceedings and of the evidence and the original exhibits.
Unless otherwise directed by the order of reference, the
master shall serve a copy of the report on each party.

Rule 63. Inability of a judge to proceed.

If a trial or hearing has been commenced and the judge is
unable to proceed, any other judge may proceed with it upon
certifying familiarity with the record and determining that
the proceedings in the case may be completed without preju-
dice to the parties. In a hearing or trial without a jury, the
successor judge shall at the request of a party recall any wit-
ness whose testimony is material and disputed and who is
available to testify again without undue burden. The succes-
sor judge may also recall any other witness.

ParT VIII. PROVISIONAL AND FINAL REMEDIES.

PART IX. SPECIAL PROCEEDINGS.

Rule 72. Magistrates; pretrial orders.

(@) Nondispositive matters.— A magistrate to whom a pre-
trial matter not dispositive of a claim or defense of a party is
referred to hear and determine shall promptly conduct such
proceedings as are required and when appropriate enter into
the record a written order setting forth the disposition of the
matter. Within 10 days after being served with a copy of the
magistrate’s order, a party may serve and file objections to
the order; a party may not thereafter assign as error a defect
in the magistrate’s order to which objection was not timely
made. The district judge to whom the case is assigned shall
consider such objections and shall modify or set aside any
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portion of the magistrate’s order found to be clearly errone-
ous or contrary to law.

Rule 77. District courts and clerks.

(d) Notice of orders or judgments. —Immediately upon the
entry of an order or judgment the clerk shall serve a notice of
the entry by mail in the manner provided for in Rule 5 upon
each party who is not in default for failure to appear, and
shall make a note in the docket of the mailing. Any party
may in addition serve a notice of such entry in the manner
provided in Rule 5 for the service of papers. Lack of notice
of the entry by the clerk does not affect the time to appeal or
relieve or authorize the court to relieve a party for failure to
appeal within the time allowed, except as permitted in Rule
4(a) of the Federal Rules of Appellate Procedure.
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