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Eastern District of Pennsylvania, and was argued by counsel. 
On consideration whereof, it is now here ordered and adjudged 
by this court, that the judgment of the said Circuit Court in 
this cause be, and the same is hereby, affirmed, with costs.

Benj amin  H. Lamb ert  an d Lewi s Mc Ken zi e , Plai n -
tif fs , v. Willia m Ghise lin .

In an action upon a bill of exchange brought by the holder, residing in Alex-
andria, against the indorser, a physician residing in Maryland, the bill upon 
its face not being dated at any particular place, it was sufficient proof of 
due diligence to ascertain the residence of the indorser before sending him 
notice of the dishonor of the bill, that the holder inquired from those per-
sons who were most likely to know where the residence of the indorser 
was.1

Where a notice is sent, after the exercise of due diligence, a right of action 
immediately accrues to the holder, and subsequent information as to the 
true residence of the indorser does not render it necessary for the holder to 
send him another notice.2

This  case came up from the Circuit Court of the United 
States for the District of Maryland, upon a certificate of 
division in opinion between the judges thereof.

It was a suit brought by Lambert and McKenzie, carrying 
on business as partners in Alexandria, Virginia, against Wil-
liam Ghiselin, the indorser of the following bill of exchange.

[Stamp 75 cents.] April 21,1846.
Ninety days after date pay to the order of William Ghis-

elin fifteen hundred dollars A, value received, and charge 
the same to account of your obedient servant,

Robert  Ghise lin .

To Joh n  R. Magr ude r  & Son , Baltimore.
(Indorsed,) John R. Magruder & Son.
(Indorsed,) William Ghiselin, Lambert & McKenzie.
Pay to the order of C. C. Jamison, Cashier.

Joh n  Hof f , Cashier.

Jamison was the Cashier of the Bank of Baltimore, who
*caused the bill to be presented, when due, to the 

J acceptors in Baltimore, and to be protested for non-
payment.

1 Cite d . Watson v. Tarpley, 18 
How., 519.
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2 Quot ed . Rowland v. Rowe, 48 
Conn., 444.
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In November, 1847, the cause came on for trial in the Cir-
cuit Court, when the plaintiffs offered the bill in evidence, 
together with the notarial protest.

The plaintiffs then further gave in evidence, by William H. 
Lambert, a competent witness, that on the 24th day of July, 
1846, he was the assistant clerk in the counting-house of the 
plaintiffs, who were then, and still are, doing business in 
Alexandria, now in the State of Virginia, under the name 
and style of Lambert & McKenzie ; and that on the said 24th 
day of July, 1846, the witness saw inclosed in a letter ad-
dressed to the defendant, at Nottingham, Maryland, the orig-
inal notice, whereof the paper marked A is a true copy.

Copy of Notice of Protest.
(Copy A.) “ Balt imor e , My 23,1846.

“Mr . Will iam  Ghis elin :—Sir: Please take notice that 
Robert Ghiselin’s bill of exchange on John R. Magruder & 
Son, for 81,500 (by them accepted), dated April 21, 1846, 
and payable ninety days after date to your order, and by you 
indorsed, is delivered to me by the President, Directors, and 
Company of the Bank of Baltimore, to be protested for non-
payment ; and the same not being paid, is protested, and will 
be returned to the said president, directors, and company, and 
that you are held liable for the payment thereof.

“Samu el  Ferna ndis , Notary Public”

That said witness on said day deposited the said letter in-
closing the said notice in the said post-office, at said Alexan-
dria, in time to go in the mail of that day.

And the plaintiff further gave in evidence, by Captain 
Thomas Travers, a competent witness, that he arrived in his 
vessel at the port of Alexandria aforesaid, early in the morn-
ing of thé said 24th day of July, 1846 ; and that immediately 
after his arrival at the wharf, the plaintiff, Lambert, inquired 
of him if he knew the residence of the defendant; to which 
said witness replied, Nottingham,—that he resided at Notting-
ham, and a post-office was kept there.

And further gave in evidence by said witness, that he had 
been engaged from the year 1821 to 1842 in sailing a vessel, 
in which the plaintiffs were part owners, between Nottingham 
and Alexandria, previous to 1842 ; that during said time no 
other vessel was engaged regularly in trading between said 
places, except a vessel commanded by one Isaac Wood, in 
*which the plaintiffs were also interested; that after [-*--4  
1842 there was no vessel regularly trading between L
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Alexandria and Nottingham, which last place is a small village 
on the head-waters of the Patuxent River, in Prince George’s 
County, Maryland; and that up to the time when the witness 
ceased to trade there, the defendant resided in Nottingham, 
where he practised medicine, and had kept house there, and 
the said Travers had never heard of his removal from thence; 
that he, the defendant, was raised in the immediate neighbor-
hood of Nottingham, where his brother, Robert Ghiselin, and 
his mother and other relations resided.

And also further gave in evidence by said Travers, that he 
was, in July, 1846, well acquainted in Alexandria, and knows 
of no one in said town who was better qualified to furnish in-
formation, or was more likely to have furnished information, 
as to the residence of the defendant, than himself; that in 
1842 the vessel owned by the witness and Lambert and 
McKenzie, and commanded by witness, as well as the vessel 
commanded by Isaac Wood, ceased to trade between Alex-
andria and Nottingham, and commenced trading or running 
regularly between Alexandria and Baltimore city, in which 
trade they have been ever since constantly engaged, as was 
well known to the plaintiffs ; that since 1842 the witness had 
never been at Nottingham, nor seen the defendant.

The plaintiffs further gave in evidence, by Isaac Wood, a 
competent witness, that he has resided for a great many 
years in Alexandria, and is well acquainted with the inhab-
itants thereof, and he knows of no one in said town to whom 
the plaintiffs could have applied for information as to the 
residence of the defendant more likely than Captain Travers 
to afford correct information, or himself, who was absent at 
the time.

And said witness, Thomas Travers, on cross-examination, 
repeated, that he believed the defendant in 1842 resided in 
Nottingham, and was very confident that he had seen the 
defendant there on several occasions in the course of the year 
1840, but could not affirm positively that he saw the defen-
dant there at any time during the year 1839, or 1841, or 1842.

And the defendant also proved, by Thomas S. Alexander, 
that he is well acquainted with the defendant, being con-
nected with him by marriage, and knows the defendant moved 
from Nottingham in the summer of 1839; that he first went 
to the city of Annapolis, distant about thirty miles from Not-
tingham, proposing that he should remain there until he had 
found a place of permanent settlement, and that, having pur-
chased a farm on West River, he took up his residence there 

towards *the  end of 1839; the said witness had fre-
-* quently been at the residence of defendant on West 
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River, and, from his (witness’s) knowledge of the surround-
ing country, would have been prepared to affirm that “West 
River” post-office was the post-office of defendant; and, more-
over, that he has accompanied the defendant to the said named 
post-office for his (defendant’s) letters, and has frequently, 
prior to the making and indorsement of the bill on which 
this action is founded, been informed by said defendant that 
his post-office was “ West River ” ; that “ West River ” post-
office is within two miles of the residence of the defendant, 
and Nottingham is distant from said residence at least twelve 
miles; and on cross-examination, the said witness stated that 
defendant had relations residing in and about Nottingham, 
and witness was satisfied, from statements of defendant and 
others, that defendant had visited said relations frequently 
since his removal in 1839, and that witness had seen him on 
several occasions with said relations.

And defendant likewise proved, by John R. Magruder, 
junior, one of the acceptors, that he is well acquainted with 
the defendant, being his relation; and that John R. Magruder, 
senior, was at one time the commission agent of defendant; 
that shortly after the 23d of July, 1846, (he is confident 
within a fortnight, and he believes that it was within a week, 
thereafter,) the plaintiff, Lambert, called at the counting-
house of John R. Magruder & Son, the acceptors, and then 
and there inquired of the witness where the defendant’s post-
office was; the said witness answered, he believed it was 
West River, but was not certain, as John R. Magruder & 
Son were not at that time the agents of the defendant, and 
that he would go out and inquire of Battee & Sons, the de-
fendant’s agents at that time; that witness accordingly went 
out, and being informed by Battee & Sons that West River 
was defendant’s post-office, he returned and communicated 
that fact to the plaintiff.

The drawer of the bill of exchange, upon which the present 
suit was brought, it was in proof, resided near Nottingham, 
Prince George’s County, Maryland, and. that the drawers and 
acceptors resided in the city of Baltimore, and the defendant 
at West River, Anne Arundel County, Maryland, and there 
was at this time a daily mail between Baltimore and Alexan-
dria.

Upon the testimony above stated, the question occurred 
whether due diligence had been used by the plaintiffs, the 
holders of the bill, to give to the defendant, the indorser 
thereof, notice of the dishonor of said bill.

Upon which question the opinions of the judges being
585
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*°PP0Se(^ the point, upon the request of the plaintiffs’ 
0 counsel, is hereby certified to the Supreme Court.

R. B. Taney , 
U. S. Heath .

Upon this certificate, the cause came up to this court.

It was argued by Mr. May, for the plaintiffs, and Mr, 
Meredith, for the defendant.

Mr. May contended, that from the evidence it was apparent 
that the plaintiffs used due and reasonable diligence to trans-
mit the notice to the supposed post-office of the defendant, 
and the following authorities will be relied on, viz., Harris v. 
Robinson, 4 How., 345; Story on Prom. Notes, § 316; Chit, 
on Bills, 453; 1 Barn. & C., 245.

Supposing, then, that the plaintiffs used due diligence when 
they sent the notice, it is immaterial whether it was received. 
Story on Prom. Notes, § 328.

Nor could the evidence in this record, that, some weeks 
after this notice was sent, the plaintiffs were informed of the 
proper office to which it ought to have been sent, have any 
influence on this question, because the right of action, once 
vested by reason of the transmission of the notice after due 
diligence at that time, could not be divested by subsequent 
laches, nor do the cases require the transmission of a second 
notice when the first was sent after due diligence.

Mr. Meredith, for the defendant, contended,—
1st. That, upon the evidence, the plaintiffs did not use 

due diligence to discover the residence of the defendant, at 
the time the bill was protested, and before they sent notice 
of the protest addressed to the defendant at Nottingham, 
Maryland.

2d. That having, as was proved, ascertained within a week 
or a fortnight after the. said bill fell due and was protested, 
that the defendant did not reside at Nottingham, but that he 
resided on West River, in Anne Arundel County, Maryland, 
and that West River post-office was the post-office at which 
the defendant received his letters, the plaintiffs ought then 
to have given notice to the defendant of the dishonor of said 
bill, by sending the same, addressed to him at West River 
post-office, or otherwise; and there being no evidence that 
they gave such notice, the plaintiffs are not entitled to re-
cover.

Upon the first point the following references were made: 
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Chit, on Bills (10th American from 9th London edition), 452, 
453, 454, and notes; Story on Prom. Notes, 370, *n.  1; p,™ 
Beveridge v. Burgis, 3 Campb., 262; Barnwell v. *-  
Mitchell, 3 Conn., 101; Hill v. Varrell, 3 Greenl. (Me.), 233 ; 
Story on Prom. Notes, 368; Hartford Bank v. Stedman, 3 
Conn., 489; Bank of Utica v. Mott, 13 Johns. (N. Y.), 432; 
Johnson v. Harth, 1 Bail. (S. C.), 482; Chitty on Bills, 433, 
488, 489, 490; Bayley on Bills, ch. 7, § 2, pp. 280 to 283 
(5th edit. 1830) ; Planters'1 Bank v. Bradford, 4 Humph. 
(Tenn.), 39.

Upon the second point, Chitty on Bills, same pages, and 
451, 452, and note o; Baldwin v. B>ichardson, 1 Barn. & C., 
245 (8 E. C. L., 66); Browning v. Kinnear, 1 Gow, 81 (5 E. 
C. L., 471) ; Bateman v. Joseph, 2 Campb., 461; Firth v. 
Thrush, 8 Barn. & C., 387 (15 E. C. L., 242); Williams v. 
Bank of U. States, 2 Pet., 96, 100; Gralpin v. Hard, 3 
McCord (S. C.), 394; Preston v. Dayson, 7 La., 7; Sturges v. 
Derrick, Wightw., 76, 77.

Mr. Chief Justice TANEY delivered the opinion of the 
court.

The facts upon which the question certified has arisen are 
not disputed. The sufficiency of the notice is therefore a 
question of law And it is of the first importance to the com-
mercial community, that the rules which regulate the rights 
and liabilities of parties to negotiable instruments in courts 
of justice should be plain and certain, and conform to the es-
tablished usages of trade.

Two objections have been taken to the sufficiency of the 
notice in this case. 1st. That due diligence was not used by 
the holder to ascertain the residence of the indorser before 
the notice was sent to Nottingham. And 2d. If reasonable 
diligence was used at that time, yet the information he after-
wards received in Baltimore imposed on him the obligation of 
giving a further notice to the defendant himself, or of send-
ing it by mail to his nearest and usual post-office.

As regards the first question, the court is of opinion that 
due diligence was used before the notice was sent to Not-
tingham. The case shows that there was very little, if any, 
trade between Alexandria and Nottingham at the time of this 
transaction, and but few persons, therefore, in Alexandria 
would be likely to know whether the defendant did or did 
not reside in Nottingham. The bill of exchange was not 
dated at any particular place, and the acceptors resided in 
Baltimore. The defendant was not engaged in trade, but 
was a physician residing in the country, and it does not ap- 
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pear that he was in the practice of visiting Alexandria, or of 
having any business transactions there. And the proof is, 
that Travers, of whom the holder inquired, from the nature 

of the trade in which he had been many years *en-  
J gaged,—first to Nottingham and afterwards to Balti-

more,—was as likely as any other person in Alexandria to 
give the information which the plaintiffs were seeking to ob-
tain, if not more so. The answer he received was direct and 
positive, both as to the knowledge of Travers and the resi-
dence of the indorser, and he had a right to rely upon it. 
And although Travers was mistaken, and the notice was not 
sent to the nearest or usual post-office of the defendant, yet 
the plaintiffs used all the diligence which the law requires, 
and had sufficient reason to believe that the notice would be 
received. The liability of the indorser was therefore fixed. 
The case of Harris v. Robinson, 4 How., 345, is conclusive on 
this point.

The second objection taken in the argument has not been 
so directly settled by judicial decision on the point, but is, we 
think, equally clear upon established principles.

We have already said, that the liability of the indorser was 
fixed by the notice sent to Nottingham. The plaintiffs had 
acquired a right of action against him by this notice, and 
might have brought their suit the next day. Could that right 
be divested by the information which was subsequently given 
to them ? We think not, and that all of the cases in relation 
to this subject imply the contrary. The books are full of 
cases where mistakes of this kind have been committed, and 
suits afterwards brought when the residence of the party was 
discovered. Yet it does not seem to have been supposed in 
any of them that a second notice was necessary, nor are we 
aware that such a point has ever been raised. Yet if a notice 
thus given, after diligent inquiry, is not equivalent to actual 
notice, knowledge subsequently obtained would be a defence 
to the action, even if the holder had brought suit before he 
learned what was the nearest or usual post-office of the de-
fendant.

The case of Firth v. Thrush, 8 Barn. & C., 387, which was 
much relied on in the argument, depended upon different 
principles. In that case, the holder knew that notice had 
not been given to the indorser. He had been engaged in 
making inquiries for his residence, without being able to ob-
tain any information upon which he might have acted. And 
the question here was not whether a second notice should 
be given, but whether due diligence was used in sending the 
first.
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The rule contended for by the defendant would produce 
much uncertainty and difficulty in transactions of this kind. 
For if a second notice must be given, is it to be required in 
all cases where there has been an error in the information as 
to the defendant’s post-office ? Certainly the practice of the 
courts has been otherwise. And if it is not to be required in 
all cases, *it  would be impossible to fix any certain limits 
as to time or circumstances. The subsequent inform- *-  
ation might come to him casually, when his mind was occu-
pied with other engagements; he might not confide in it as 
much as in that which he had before received ; it might come 
to him in a few days, or months might elapse before he ob-
tained it. The rule would be loose and uncertain in its ap-
plication, and constantly lead to litigation, where the residence 
of the indorser was unknown, or an error committed as to his 
usual post-office. It would also be contrary, the court think, 
to the usages of commerce, and to the uniform practice in 
courts of justice. In the case of Harris v. Robinson, before 
referred to, no second notice was given; nor did the court 
intimate that any was necessary.

The law does not require actual notice. It requires reason-
able diligence only, and reasonable efforts, made in good faith, 
to give it. And if sufficient inquiries have been made, and 
information received upon which the holder has a right to 
rely, a mistake as to the nearest post-office or usual post-
office does not deprive him of his remedy. He has done all 
that the law requires; and the notice thus sent fixes the lia-
bility of the indorser as effectually as if he had actually re-
ceived it. This we think is the true rule, and the only one 
that can give certainty and security in transactions in com-
mercial paper.

We shall therefore certify, that reasonable diligence was 
used by the plaintiffs to give the defendant notice of the 
dishonor of the bill.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
District of Maryland, and on the point or question on which 
the judges of the said Circuit Court were opposed in opinion, 
and which was certified to this court for its opinion, agreea-
bly to the act of Congress in such case made and provided, 
and was argued by counsel. On consideration whereof, it is 
the opinion of this court, that, upon the facts in this case, due 
diligence had been used by the plaintiffs, the holders of the 
bill, to give to the defendant, the indorser thereof, notice of
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the dishonor of said bill. Whereupon, it is now here ordered 
and adjudged by this court that it be so certified to the said 
Circuit Court.

*The  United  States , Plaint iffs , v . Peter  Mari -
56°1 GOLD.

On the 3d of March, 1825, Congress passed an act (4 Stat, at L., 121) pro-
viding for the punishment of persons who shall bring into the United States, 
with intent to pass, any false, forged, or counterfeited coin; and also for the 
punishment of persons who shall pass, utter, publish, or sell any such false, 
forged, or counterfeited coin.

Congress had the constitutional power to pass this law. Under the power to 
regulate commerce, Congress can exclude, either partially or wholly, any 
subject falling within the legitimate sphere of commercial regulation; and 
under the power to coin money and regulate the value thereof, Congress 
can protect the creature and object of that power.1

The doctrines asserted by this court in the case of Fox v. The State of Ohio (5 
How., 433) are not inconsistent with that now maintained.2

This  case came up from the Circuit Court of the United 
States for the Northern District of New York, upon a certifi-
cate of division in opinion between the judges thereof.3

The record in the case is so very short, that the whole of 
it may be inserted.

“United  States  of  Ameri ca , 
Northern District of New York, ss.

“ At a Circuit Court of the United States, begun and held 
at Albany, for the Northern District of New York, in the 
Second Circuit, on the third Tuesday of October, in the year 
of our Lord 1848, and in the seventy-third year of American 
Independence.

“ Present, the Honorable Samuel Nelson and Alfred Conk-
ling, Esquires.

1 Appli ed . Dred Scott v. Sandford, 
19 How., 622, Legal Tender Cases, 12
Wall., 536. Followe d Moore v. 
People of Illinois, 14 How., 20- Cite d  
Ex parte Carli, 16 Otto, 523 ; Ex parte 
Houghton, 7 Fed. Rep., 658, s. c , 2 
Crim. L. Mag , 760; 8 Fed. Rep., 897.

The offence of making counterfeit 
coin is not a felony under any act of 
Congress United States v. Copper-
smith, 1 Crim. L. Mag, 741. Nor is 
such offence an infamous crime with 
the fifth amendment to the Constitu-
tion ; and it may therefore be prose-
cuted by information. United States 
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v. Yates, 2 Crim L. Mag., 520.
The Federal courts have exclusive 

jurisdiction over the offence of pass-
ing counterfeit national bank bills, 
and where a person is imprisoned by 
a Slate court upon a charge of such 
offence, a writ of habeas corpus will 
issue to release him. Fx parte Hough-
ton, 2 Crim. L. Mag., 759

2 Appl ied  Stale v - Oleson, 26 Minn., 
518; s. c., 1 Crim. L. Mag., 599. See 
Coleman v. Tennessee, 7 Otto, 537, 539.

3 See Forsyth v. United States, post, 
*572.


	Benjamin H. Lambert and Lewis McKenzie, Plaintiffs, v. William Ghiselin

		Superintendent of Documents
	2025-07-03T00:30:30-0400
	US GPO, Washington, DC 20401
	U.S. Government Publishing Office
	GPO attests that this document has not been altered since it was disseminated by GPO




