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Wheeler v. Smith et al.

*Will iam  Whe ele r , Appe ll ant , v . Hugh  Smith  
and  Phine as  Janney , Exec utor s of  Cha rles  L 
Bennett , dec eas ed , an d  surv iving  trus te es  un der  
his  Will , and  Mol ly  E. Taylor , Exec utr ix , an d  
Henr y  Daingerf ield  an d  Phineas  Jann ey , Exec u -
tors  of  Rober t  Taylor , dece ase d , who  wa s  an  Ex -
ecu tor  and  Trus te e under  the  same  Will , Hugh  C. 
Smit h , Execu tor  of  the  sa me  Charl es  Benn ett , and  
the  Common  Counci l  of  Ale xa nd ria , Def en dan ts .

The statute of the 43d Elizabeth, respecting charitable uses, having been re-
pealed in Virginia, the courts of chancery have no jurisdiction to decree 
charities where the objects are indefinite and uncertain.

Therefore, where a bequest was made to trustees for such purposes as they 
considered might promise to be most beneficial to the town and trade of 
Alexandria such bequest was void.1

1 Dis ti ngu is he d . Fontain v. Rave-
nel, 17 How., 384. Followe d . Kain 
v. Gibboney, 11 Otto, 367. Cit ed . 
Hathaway v. New Baltimore, 48 Mich., 
254.

In Illinois it is held that the pur-
poses of the American Bible Society 
are not within the statute of charita-
ble uses of 43 Eliz., ch. 4. When a 
devise of land to that society fails 
for want of corporate power to take, 
the court cannot order the land sold 
and the proceeds applied to the uses 
of the society, on the doctrine of cy 
pres; but the land descends as unde-
vised. Starkweather v. American Bible 
Society, 72 Ill., 50.

In Maryland, if either the object of 
a legacy, or the person of the legatee, 
or cestui que trust, be so uncertain, that 
no one can show a title to claim the 
legacy, or to enforce the execution of 
the trust, it is void, even in the case 
of an executory devise. Barnes v. 
Barnes, 3 Cranch, C. C., 269.

In Pennsylvania, such bequests are 
not void because of the uncertainty 
of the beneficiaries. Vidal v. Girard’s 
Exec., 2 How., 127; Magill v. Brown, 
Bright. (Pa.), 346. So also in Ohio, 
Perin v. Cary, 24 How., 465. Thus, a 
devise of land, “ in trust for the for-
mation and support of a home for 
aged, infirm, or invalid gentlemen and 
merchants, where they may enjoy the 
comforts of an asylum, not eleemosy-

nary, but as far as may be, by the 
addition of their own means, an hon-
orable home ” is valid. Cresson v. 
Cresson, 6 Am. L. R., 42.

The following bequest, “ I leave the 
whole of said funds in the hands of 
my executor, to be by him applied to 
the support of missionaries in India, 
as it is my desire to aid, &c., the same 
to be applied under the direction of 
the General Assembly’s Board of 
Missions of the Presbyterian Church 
in the United States,” is void for un-
certainty. Board of Foreign Missions 
v. McMaster, 4 Am. L. R., 526.

A bequest in trust to a religious 
corporation, of a sum of money for 
the poor of certain towns named in 
the will, to be used and expended by 
the trustees in their “ discretion for 
the best interest of the poor persons 
who at the time of my [the testa-
tor’s] decease, and thereafter may 
reside in said towns or either of them, 
it being my desire that this bequest 
be used for the relief of the most 
needy and indigent poor people re-
siding in said towns, or either of them 
now or hereafter, until said beqjiest 
be in such manner expended.”—Held, 
void for uncertainty as to the cestuis 
que trust. Matter of Abbott, 3 Redf. 
(N. Y.), 303.

A bequest to an unincorporated as-
sociation or society is void—there can 
be no valid trust without a certain 
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Where the heir at law, who was young, needy, and hurried, executed a release, 
in consideration of a sum of money, to the executors, who were men of high 
character, and who assured the heir that the bequest was considered to be 
good, such release was held to be invalid.2

donee or beneficiary.—First Presbyte-
rian Soc. of Chili v. Bowen, 21 Hun 
(N. Y.), 389.

A testator having disposed of two- 
thirds of his estate, then provided in 
his will as follows : “ The balance I 
give to my executors, to be divided 
by them amongst such Roman Catho-
lic charities, institutions, schools or 
churches in the city of New York, as a 
majority of my executrix and execu-
tors shall decide, and in such propor-
tions as they may think proper.” At 
the time of testator’s death there were 
numerous incorporated Roman Catho-
lic charities, institutions, schools and 
churches in the city of New York, 
authorized to take by devise or be-
quest. Held, that it should be pre-
sumed that the testator intended to 
confine his bequest to such charities 
as were incorporated and authorized 
to take by will, and that the trust was 
not invalid by reason of the uncer-
tainty of the beneficiaries. Power v. 
Cassidg, 16 Hun (N. Y.), 294; af-
firmed 79 N. Y., 602.

Where a devise is made to a char-
itable incorporation, authorized to 
take it, in trust for an association, 
then unincorporated, it is sufficient if 
the latter be incorporated before the 
money becomes payable, although it 
was an unincorporated voluntary as-
sociation only, at the time of the tes-
tator’s death. Philson v. Moore, 23 
Hun (N. Y.), 152.

“The opinion prevailed extensively 
in this country for a considerable pe-
riod, that the validity of charitable 
endowments and the jurisdiction of 
courts of equity in such cases de-
pended upon the Stat. 43 Eliz., ch. 4. 
By more recent discussions this idea 
has been exploded. [Bright. (Pa.), 
346 ; 7 lb., 241; 2 How., 128.] One 
cannot feel but surprised, on reading 
the. statute carefully, that the doubts 
thus indicated ever existed. The 
statute is purely remedial and ancil-
lary. It provides for a commission 
to examine into the abuses of chari-
ties already existing, and to correct 
such abuses. An appeal lay to the 
lord chancellor. The statute was
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silent as to the creation or inhibition 
of any new charity, and it neither 
increased or diminished the pre-exist-
ing jurisdiction in equity touching the 
subject. The object of the statute 
was to create a cheaper and speedier 
remedy for existing abuses. In the 
course of time the new remedy fell 
into disuse, and the control of the 
chancellor again became, practically, 
sole and exclusive. The learning de-
veloped in the three cases mentioned 
shows clearly that the law as to such 
uses, and the jurisdiction of the chan-
cellor, and the extent to which it was 
exercised, before and after the enact-
ment of the statute, were just the 
same.” Ould v. Washington Hospital, 
5 Otto, 303. S. P. Griffith v. State, 2 
Del., Ch. 421; State v. Griffith, Id., 
392 ; Comm’rs of Lagrance County v. 
Rogers, 55 Ind., 297.

2 Appl ied . Snell v. Insurance Co., 
8 Otto, 92. S. P. Hallett v. Collins, 10 
How., 174.

A court of equity will relieve a 
party acting under a misapprehension 
that he has no title to property, from 
the legal effect of instruments which 
surrender such unsuspected title. 
Morgan v. Dod, 3 Col., 551. And it 
has original jurisdiction to set aside 
the satisfaction of an execution, on 
the ground of mistake of fact as to 
the state of defendant’s title to the 
land levied upon. Swaggerty v. Neil-
son, 8 Baxt. (Tenn.), 32. So, it will 
not enforce, where no consideration 
has passed, the execution of a release 
given by a layman, in plain ignorance 
of the law, when dealing with a law-
yer, and led by him to do the very op-
posite to what he at the time expresses 
his intention to do; and this, although 
no false statement be made. Mellon 
v. Webster, 5 Mo. App., 449.

Equity will relieve the wards of the 
consequence of a mistake of law, by 
the guardian, who includes in a con-
veyance an interest of the wards, of 
which both he and the grantee were 
ignorant. Baker v. Massey, 50 Iowa, 
399. But it is not a matter of course 
for equity to interfere to correct the 
error, where by reason of mistake in
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This  was an appeal from the Circuit Court of the United 
States for the District of Columbia and County of Alexan-
dria.

It was a bill filed by Wheeler under the following circum-
stances. He was the nephew of Charles Bennett, who died 
in 1839, leaving neither father nor mother nor brothers nor 
sisters, nor any descendant of any brother or sister except 
Wheeler, who, as above stated, was his nephew. Previous 
to 1839, he had been assisted by his uncle, but had fallen 
into bad and extravagant habits, and removed to the State 
of Pennsylvania. Bennett had placed some land and 
$20,000 in the hands of two trustees for Wheeler’s benefit.

In this state of things Bennett died, leaving a will from 
which the following are extracts, viz:—

“15th. To Francis E. Rozer and John M. Lisle I leave the 
direction of all relating to William Wheeler. I have vested 
with the latter the funds intended for his use, in consequence 
of being obliged to take possession of his estate and blend it 
with my own; he is at liberty, and is enjoined, whenever he 
considers said William may he safely trusted, to give him 
possession of all left for his use. The landed estate I wish 
preserved if it can be; it stands deeded in the name of

computing interest, a discharge of a 
mortgage is given on payment of less 
than the actual debt. Wright v. Gar-
rison, 40 Mich., 50. It will relieve 
against an unfair division of joint 
property, which is the result of an 
innocent mistake. Boone v. Ridgway, 
2 Stew. (N. J.), 543. S. P. Pool v. 
Docker, 92 Ill., 501.

A mere mistake of law does not, in 
the absence of other circumstances, 
constitute any ground for the refor-
mation of a written contract. Snell 
v. Atlantic Ins. Co., 8 Otto, 85.

A mistake as to a matter of fact, to 
warrant relief in equity, must be ma-
terial, and the fact must be such that 
it animated and controlled the con-
duct of the party. It must go to the 
essence of the object in view, and not 
be merely incidental. The court must 
be satisfied, that but for the mistake 
the complainant would not have as-
sumed the obligation from which he 
seeks to be relieved. Kerr, Mistake 
and Fr., 408; Tregg v. Read, 5 Humph. 
(Tenn.), 529; Jennings v. Broughton, 
17 Beav., 541; Thompson v. Jackson, 
3 Rand. (Va.),507 ; Harrod’s Heirs v. 
Cowan, Hard. (Ky.), 543; Hill v. Bush,

19 Barb. (N. Y.),522; Jouzan v. Toul-
min, 9 Ala., 662.

A release made by a legatee to his 
testator and the remaining legatees, 
of all his interest in the estate, in con-
sideration of a sum of money paid 
him by the testator, is without con-
sideration and void. Allen v. Allen, 
13 So. Car., 512; s. c., 36 Am. Rep., 
716.

Where one who was injured by the 
negligence of a railroad company re-
leased his cause of action against the 
company at a time when, by reason of 
the action of opiates taken to relieve 
his pain, he was mentally incapacitated 
to contract, the release was set aside. 
Chicago ¿pc. R. R. Co. v. Doyle, 18 Kan., 
58. Compare Pennsylvania R. R. Co. v. 
Shay, 82 Pa. St., 198; Eagle Packet. 
Co. v. Defries, 94 Ill., 598. So where 
the widow of a mortgagor, induced by 
the mortgagee’s fraudulent represen-
tations that she had no interest in the 
mortgaged premises, sold to him for 
8200 what was worth $2000. Held, 
that though her mistake was one of 
law, she should be relieved. Bales v. 
Hunt, 77 Ind., 355.
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Francis E. Rozer and John M. Lisle, and is under the man-
agement of John I. Jenkins, in Charles County, Maryland. 
Having come through William’s family two hundred years 
ago, I should regret its not continuing.”

“ 20th. The residue of my estate is left in trust of Hugh 
Smith, Robert I. Taylor, and Phineas Janney, for such pur-
poses as they consider promises to be most beneficial to the

*town and trade of Alexandria; if any difficulty oc-
-• curs in construction as to any of my bequests, R. I. 

Taylor is specially charged to give said construction.”
Then followed several papers in the nature of codicils, one 

of which was as follows :—

“ Now in the inclosure I leave the residue of my estate, 
after paying all bequests and appropriations, to some dispo-
sition thereof which my executors may consider as promising 
most to benefit the town and trade of Alexandria. Now I 
leave the same entirely to their disposition of it, in such man-
ner as appears to them promises to yield the greatest good.

“Cha rles  Benn ett , [se al .]”

The will, with seven codicils, was admitted to probate on 
the 4th of May, 1839, and letters testamentary granted t o 
Hugh Smith, Robert I. Taylor, and Phineas Janney, named 
as executors in the will. At the same time were filed the 
following release and receipt :—

“Whereas, Charles Bennett, Esq., late of Alexandria, de-
ceased, by his last will and testament, after bequeathing 
sundry pecuniary legacies, devised as follows :—‘ The residue 
of my estate is left in trust of Hugh Smith, Robert I. Taylor, 
and Phineas Janney, for such purposes as they consider prom-
ise to be most beneficial to the town and trade of Alexandria ; 
if any difficulty occurs in construing as to any of my bequests, 
R. I. Taylor is specially charged to give the said construc-
tion ’ ; and in a codicil to his said will expresses himself as 
follows :—‘ Now, in the inclosure, I leave the residue of my 
estate, after paying all my bequests and appropriations, to 
some disposition thereof which my executors may consider as 
promising most to benefit the town and trade of Alexandria. 
Now I leave the same entirely to their disposition of it, in 
such manner as appears to them promises to yield the greatest 
good.’ And whereas the validity of the said devise and be-
quest has been controverted by William Wheeler, now of 
Chester County, in the State of Pennsylvania, claiming to be 
the nephew and sole heir of the said Charles Bennett. Now 
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the said, executors, taking on themselves the burden of the 
execution of the said will, and'of the trusts aforesaid, and 
the said William Wheeler, to avoid the delay and expense of 
litigation, and finally to settle and adjust all doubts and diffi-
culties which might arise on the effect of the said will, so 
as to leave the said executors to execute the same without 
delay or impediment, have agreed on the following terms of 
compromise.

*“lst. That the said executors shall, within one ¿-*¿7  
year from the date hereof, at all events, or sooner if L 
funds in cash remain in their hands, after the payments of 
the money legacies bequeathed by the said will, pay to the 
said William Wheeler, or his order, the sum of twenty-five 
thousand dollars. 2dly. That they shall release to the said 
William Wheeler all claims, if any they have, to any property, 
real or personal, heretofore conveyed or settled in any way by 
the said Charles Bennett, in his lifetime, for the use of the 
said William Wheeler. 3dly. That the said William Wheeler, 
on his part, shall release to the said executors all his claims, in 
law or equity, to the estate, real and personal, devised and 
bequeathed,or intended to be devised or bequeathed, by the 
said Charles Bennett, by his said will, to be held and disposed 
of by the said executors in the manner in and by the said 
will prescribed. And that the said executors shall be at lib-
erty, if any specification of the objects to which the residuary 
fund is to be applied be thought necessary, to apply the same 
to aid in finishing the Alexandria Canal, either by a direct 
subscription to its stock, or by purchasing in the stock of the 
Alexandria Corporation issued or to be issued in payment of 
the subscription of the said corporation to the said canal; to 
the extinguishment of the debt of the Corporation of Alex-
andria ; to introduce into the town, for the use of the inhab-
itants, a supply of pure and wholesome water; and to sub-
scribe to any railroad or other roads communicating with the 
said town; to any or to all of the above purposes in such 
way as the said executors or the survivors may think most 
conducive to the prosperity and welfare of the town. Now, 
therefore, the said executors do hereby covenant with the 
said William Wheeler, that they will, within twelve months 
from the date hereof, or sooner if cash funds remain after 
paying the pecuniary legacies, pay to him or his assigns the 
sum of twenty-five thousand dollars. And the said executors 
do hereby for ever release to the said William Wheeler, his 
heirs and assigns, all claims and demands they have or may 
have hereafter under the said will to any estate, real and per-
sonal, heretofore given, settled, or conveyed by the said
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Charles Bennett, in his lifetime, to the said William Wheeler, 
or to any person or persons" in trust for him, and more espe-
cially to twenty thousand dollars stock of the State of Penn-
sylvania, standing in the name of John Lisle and John K. 
Mitchell, for the use of the said William ; and they do, more-
over, covenant to execute and deliver all further deeds or 
other instruments necessary to carry into effect this arrange-
ment. And the said William Wheeler does on his part hereby 
for ever release to the said executors all his right, title, claim, 
*^81 *and demand in and to all the estate, real and personal, 

J devised or intended to be devised by the said Charles 
Bennett, by his said will, for the purposes expressed in his 
will, with power to the said executors to appropriate the 
residuary fund as before specified, if any particular designa-
tion of the purposes be necessary. And the said William 
Wheeler, for himself and his heirs, does hereby covenant with 
the said executors and their representatives to execute and 
deliver all such further deeds of conveyance and release as 
may be found necessary more fully to carry into full effect 
this agreement.

“ In witness whereof, the parties to this instrument have 
hereto set their hands and seals, this 4th day of May, 1839.

“Wm . Whee ler . 
Hugh  Smith . 
R. I. Taylor . 
Phin ea s Jann ey .

“ Sealed and delivered in presence of 
Robert . H. Mille r , 
Wm . H. Foot e , 
Jas . Mill an .”

[SEAL.] 
[SEAL.] 
[seal .] 
[se al .]

“ Received from Hugh Smith, Robert I. Taylor, and Phineas 
Janney, executors of Charles Bennett, deceased, five thousand 
dollars, in part payment of the sum covenanted to be paid by 
the above agreement. May 4th, 1839.

“ [$5,000.] Wm . Whe ele r .”

The circumstances under which the above release was 
executed are thus stated in the bill of the complainant, 
Wheeler:—

“ At the time of his uncle’s death, in April, 1839, your ora-
tor resided, as he does at present, in Chester County in Penn-
sylvania, in very cramped and straitened circumstances. It is 
true that the income settled upon him by his uncle was suffi-
cient, with proper economy, to afford him a comfortable and 
independent subsistence. But he found it difficult, nay, im- 
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practicable, to divest himself entirely of those expensive 
habits which he had formed while he was presumptive heir 
and expectant of great wealth; for Mr. Bennett’s wealth, as 
is usual in such cases, was considerably overrated.

“ Whatever was the cause of his embarrassments, however, 
the fact was as he has stated, and is susceptible of the most 
ample proof. Whether the fact of his necessitous condition 
had come to the knowledge of his uncle’s executors, through 
Mr. James R. Riddle, of Alexandria, with whom your orator 
kept up a correspondence, he does not know. He thinks it 
more than *probable  ; and he charges such knowledge, r*ra  
so far as it is necessary to make such charge, in order *-  
to let in evidence of the fact.

“Such was his situation when, about the end of April, 
1839, he received a letter from Mr. Riddle, written at the 
instance of the executors, informing him that his uncle had 
died on the 24th of that month, that his will would be 
offered for probate in the Orphans’ Court of Alexandria on 
the 4th of May, and that the presence of your orator on that 
occasion, as next of kin and heir at law of the decedent, was 
desirable, or was necessary. He received by the same mail 
the Alexandria Gazette, in which it was stated that Mr. 
Bennett, having made provision for his immediate relations 
in his lifetime, had left a will, by which, after giving a num-
ber of legacies to his friends, &c., he had devised the residue 
of his property to the town of Alexandria. The letter of 
Mr. Riddle is lost or destroyed, and your orator cannot rec-
ollect its precise date, or the precise day on which it was 
received; but he well recollects that the notice given to him 
was very short, and that the difficulty of reaching Alexan-
dria, on so short a notice, was enhanced by his moneyless 
condition, and the necessity of borrowing $50 to defray the 
expenses of the journey. With all the exertion he could 
make, it was noon on the 2d of May before he arrived at 
Alexandria.

“ He quickly communicated to Mr. Riddle, who handed to 
him on his arrival a copy of his uncle’s will, his determina-
tion to contest the validity of the residuary devise. In an 
interview which he had, on the same afternoon, with Hugh 
Smith, Esq., one of the executors, that determination, which 
had been communicated to Mr. Smith by Mr. Riddle, was 
the subject of conversation. At that interview Mr. Smith 
manifested a kindly feeling towards your orator, and appeared 
to be almost nervously anxious that a lawsuit should be 
avoided. He did not, however, express any fears about the 
result. On the contrary, he stated that the executors had 
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consulted counsel, whose opinion was in favor of the validity 
of the whole will, and seemed to have entire confidence in 
the correctness of the opinion. But he intimated, delicately, 
that the executors entertained a friendly feeling for your 
orator, and were disposed to act liberally with him ; and 
admitted that they greatly deprecated the delay which would 
attend a litigation. He spoke much and earnestly about the 
inevitable delay and vexation of a suit. He said that a 
smart and ingenious lawyer could pick a hole in almost any 
instrument of writing. That no doubt such an one could be 

found who would undertake *your  orator’s case, and
-* then the will would be thrown into chancery, where 

it would remain for years. Your orator remarked that, at 
that time, he was not able to fee a lawyer, but that he could 
obtain assistance from his friends. Mr. Smith proceeded to 
say, that he thought a course might be taken by which 
expense and delay might both be avoided. He suggested, in 
short, that the executors were willing to pay a sum of money 
to your orator for a release of all claims on the estate, and 
proposed a conference between your orator and all three of 
the executors on the forenoon of Friday, the 3d of May, at 
the late residence of Mr. Bennett, which was accordingly 
appointed to take place.

“ The amount which the executors were disposed to give 
for a release was not specified at the preliminary interview; 
but your orator learned, from a credible source, after the 
release had been executed, and the will had been admitted 
to probate, that the executors had at that time, and before 
the arrival of your orator, determined to offer him ten thou-
sand dollars, and no more. He also learned from the same 
source, and at the same time, that the executors (or some 
one or more of them, your orator cannot recollect which) 
had called upon him (your orator’s informant) before your 
orator’s arrival, to learn his character; and that (he or) 
they seemed to be impressed with the belief that your orator 
was of an easy disposition, and not over smart or intelligent, 
and that he would gladly accept their offers at once. Your 
orator’s informant added, that to undeceive them he read to 
them parts of your orator’s correspondence with him.

“ At the conference of May 3d, at which were present the 
three executors, Mr. Riddle, and your orator, and no other 
person, your orator very briefly stated, in substance, that his 
opinion or impression was that the residuary devise in the 
will was void, and that he had determined to test its validity 
by legal proceedings. On the part of the executors, Mr. 
Taylor was the principal and almost the only spokesman.
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“ He insisted much on sundry written opinions of counsel 
in favor of the legal validity of the residuary devise, which 
he offered to show your orator. He conveyed to your ora-
tor’s mind (but by what language or phrases he cannot recol-
lect) the clear and distinct impression, that there was but 
one opinion among the lawyers consulted on this question, 
or, in other words, that they were unanimous in favor of the 
legal validity of the residuary devise. But as Mr. Taylor 
had not stated that he concurred in opinion with the counsel 
whom the executors had consulted, and as your orator 
regarded him as counsel of *the  highest legal ability, 
he (your orator) asked him, without ceremony, what 
his opinion was on the subject.

“ His reply was, that your orator ought not to have asked 
his opinion; but as he had been asked, he would give it. 
The substance and effect of his opinion was, that the devise 
in question was a legal and valid disposition of the residue of 
the estate. When your orator, now greatly disheartened, 
intimated deferentially that he had taken up a contrary opin-
ion, Mr. Taylor said that he admitted that in Pennsylvania 
such a devise would not be good; but that it was good under 
the old law of Virginia, as it existed at the time of the cession 
of the County of Alexandria by Virginia, which law was the 
law of the County of Alexandria up to the time of Mr. Ben-
nett’s death.

“ But while an undoubting confidence was expressed by 
the executors, through Mr. Taylor, in the ultimate result of 
any litigation about the validity of the residuary devise, they 
admitted, and accounted for their anxiety to obtain an imme-
diate release of your orator’s claim, by insisting on the great 
importance to the town of Alexandria of an immediate appli-
cation of the residuary fund to the completion of the canal, 
more especially, and to other useful and important objects. 
To avoid the delay of a lawsuit, they were willing to pay for 
a release of your orator’s claim, however untenable and des-
perate. Your orator does not mean here to quote the lan-
guage of Mr. Taylor, but to state the impression made on his 
mind by the language used.

“ It were tedious to tell much more that was said at this 
conference. Suffice it to say, that Mr. Taylor was a man of 
commanding intellect; and that, under the most favorable 
circumstances, your orator would have been wholly unequal 
to the intellectual conflict in which he found himself involved 
with one so gifted, and for whom he entertained an habitual 
and profound respect. But having no distinct or settled 
views of the legal question thus suddenly forced upon him, 
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or time to form any, fevered by a rapid journey, his spirits 
depressed by the recent death of his last kinsman, to whom 
he had been tenderly attached, and flurried and confused by 
the magnitude of the question he was called on to decide, and 
the necessity of deciding it at once, your orator felt himself 
wholly overpowered, and strongly inclined to succumb to the 
views so forcibly presented to him. And these views were 
moreover recommended to his favorable consideration by the 
offer, so tempting to a man in his situation, of a large sum of 
money, without delay or further trouble.

“In this state of mental ferment, your orator scarcely 
*knowing what to do or say next, asked the executors 

J what sum they proposed to give him for a release. 
They answered that it was for him to say what he would be 
willing to take ; and the conference closed with a request on 
the part of the executors, that your orator would consider 
the matter, and let them know his decision in the course of 
the day.

“But how could he, in the time allowed him, give to the 
subject the consideration its importance deserved, or any 
consideration ? His personal incompetency to decide the 
question, or even to consider the subject in so short a time, 
he has already stated truly, and without exaggeration. He 
was so much flurried that his mind could not act. Why not, 
then, resort to learned and able counsel, having no personal 
interest in the question, for advice and direction ? The 
answer is, that the executors, by the shortness of the notice 
which they had given him, or, in other words, by appointing 
so early a day for the probate, had effectually precluded him 
from pursuing this obvious and only rational course. A brief 
reference to the facts of the case will show conclusively the 
correctness of this assertion.

“ It was now past noon on the 3d of May, and your orator 
was given to understand that on the next day the will would 
and must be offered for probate. Counsel was, in the mean 
time, to be sought for in Alexandria, where the whole popu-
lation was interested in sustaining the will, and where, with-
out derogating from the professional merit of the rest of the 
bar, it may be said that the first jurist of the town was com-
mitted against him. And if it be conceded that good coun-
sel could have been had in Alexandria, it is still perfectly 
obvious that he could not have had time to examine and give 
an advised opinion on a question involving above one hun-
dred thousand dollars; and, if not one of great difficulty, 
still one requiring a very great and deliberate consideration. 
No counsel would have taken on himself the responsibility of 
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giving a final opinion on such a subject in the time that was 
allowed to your orator for his decision. He was therefore 
compelled to decide, without the aid of counsel, whether he 
would make the legal validity or the legal invalidity of the 
devise the basis of his action ; and being entirely in the dark, 
he concluded that the only safe course was to consider the 
devise valid, and take what he could get for a release. But 
he was required to name a sum, and what sum he should 
name and demand was the remaining question.

“ And here, again, such was the precipitation with which 
this important business was conducted, that he had no certain 
*premises on which to act; for he had neglected to ask r^n 
the executors, and they had not informed him, what *-  
would probably be the amount, after deducting legacies and 
expenses of administration, of the residuary interest which 
he was asked to surrender; so that, while he was apparently 
offered an election whether to go for the whole, or to take 
some definite amount in lieu of his chance of getting the 
whole, it was an election between a known quantity and an 
unknown quantity. That is to say, it was no election at all, 
but a mere proposition that he should guess what sum he 
would be content to receive, or at what point he ought to 
take his stand, and refuse to fall lower in his demands. 
Under this duress of circumstances he made a guess, and in-
formed the executors in the course of the day that he would 
release his claim for $30,000. Their reply was an offer of 
$20,000, an answer to which was required on the following 
morning, the day of probate. In the morning of the follow-
ing day, your orator called on Mr. Smith, and told him that 
‘he would be better satisfied with $25,000.’ The executors 
agreed to give that sum, and so the matter ended.

“ The agreement between your orator and the executors 
was forthwith committed to writing and executed, that is to 
say, signed and sealed by the parties. A certified copy is 
herewith presented, as a part of this bill.”

The bill then proceeded to account for the delay in bring-
ing the suit, and concluded in the usual form.

The bill was filed in May, 1844.
In January, 1845, the defendants demurred to the bill.
In October, 1846, the complainant filed an amended bill, 

making the Common Council of Alexandria a defendant. 
The Circuit Court, upon argument, sustained.the demurrer, 
and dismissed the bill, from which decree an appeal brought 
the case up to this court.
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It was argued by Mr. James M. Mason and Mr. Cooke, for 
the appellant, and Mr. Davis and Mr. Coxe, for the appellees.

Mr. Mason contended,—
1st. That the codicil which has been inserted in the state-

ment was designed to revoke the 20th clause of the will, which 
clause mentioned the town and trade of Alexandria, whereas 
the codicil left it entirely discretionary with the trustees to 
apply the fund in any manner which promised to “ yield the 
greatest good ”; in which case no lawyer, who values his repu-
tation, would venture to express the opinion that such a devise 
could be enforced by a court of chancery, either on the gen-
eral'principles of trusts, or under the law of charities, sup- 

posing *that  law to have been in force in the County
-» of Alexandria when the will took effect.

Conceding, however, hypothetically, that the codicil was 
but a senseless reiteration of the devise in the will, let us pro-
ceed to inquire into the validity of that devise.

And on this point, the appellant submits, in the first place, 
that the devise in the will (and a multo fortiori, the devise in 
the codicil) creates, or attempts to create, a trust which is 
void for uncertainty, and one which a court of chancery will 
not and cannot enforce, on the general or ordinary principles 
of trusts.

In support of this proposition, the following authorities are 
relied on.

2 Story, Eq., title Trusts, § 979, a; Id., § 979, 6; Stubbs v. 
Sargon, 2 Keen, 255; Ommanney v. Butcher, 1 Turn. & R., 
260, 270, 271; 2 Story, Eq., §§ 1071, 1072,1073, 1156, 1157, 
1183, 1197, a; Wood v. Cox, 2 Myl. & C., 684; s. c., 1 Keen, 
317 ; Fowler v. Garlike, 1 Russ. & M., 232; Gallego v. Attor-
ney- General, 3 Leigh (Va.), 450; Morice v. Bishop of Dur-
ham, 10 Ves., 542 ; Attorney-General ex relat. of the Inhab-
itants of Clapham v. Hower, 2 Vern., 387; Parish of Great 
Creaton, 1 Ch. Cas., 134.

But it is supposed that the appellees have little confidence 
in their first point, namely, that the devise in the will is suf-
ficiently certain to be carried into effect by a court of equity 
acting on the general principles of trusts, and that, driven 
from that point, they will fall back on the position that the 
devise is valid under the doctrine of charities.

The appellant, on the other hand, will insist on the counter 
proposition, that neither of the devises (that in the will, or 
that in the codicil) is a charitable devise at all, according to 
the law of charities as it exists in England, and in some of the 
American States, and therefore cannot be aided as such.
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Conceding (on the authority of Vidal v. Girard's Execu-
tors, 2 How., 127) that the Court of Chancery in England, 
before the statute of 43d Elizabeth, and consequently on 
common law principles, exercised the power of aiding vague 
and defective grants and devises, when made for charitable 
purposes, it will be shown by authority too strong to be 
shaken, that the Court of Chancery will not aid any vague 
or imperfect devise or grant, as a charity, unless it be one of 
those enumerated in the statute 43d Elizabeth, to the exclu-
sion of all objects and purposes which are not enumerated, or 
come within the purview of the enumerated charities, or some 
one of them, or be for “ charitable purposes eo nomine?'

*These adjucations rest on the assumption that the 
enumeration of charities in the statute recites and com- •- 
prebends all the charities that existed, or were recognized, at 
common law. This is tantamount to the proposition, that no 
defective or vague devise will be aided, under the doctrine of 
charities, unless the property or fund granted or devised be 
exclusively limited and devoted to purposes charitable within 
the statute. That if any other purpose be mentioned, or de-
ducible by inference along with the charitable purpose, or if 
the devise be in such terms that the property or fund may be 
applied to any purpose not within the statute, the court will 
not aid it. And it will be seen that these doctrines are fatal 
to the devisb made by Charles Bennett’s will; because it does 
not appropriate the trust fund exclusively to the purposes 
enumerated in the statute, or to purposes within the purview 
of those enumerated, but is broad and comprehensive enough 
to authorize the trustees to employ the fund in many ways 
without the scope of the statute.

The authorities which are relied on to sustain this position 
are as follows.

2 Story, Eq., § 1160, containing an enumeration of the char-
itable uses recognized by the statute ; Id., § 1155; 2 Roper on 
Leg., by White, c. 19, § 1, pp. Ill, 112; Morice v. Bishop of 
Durham, 9 Ves., 399; s. c., 10 Ves., 522; Brown v. Yeall, 7 
Ves., 50, n. (a) ; Moggridge x. Thackwell, 7 Ves., 36, Attorney- 
General v. Bowyer, 3 Ves., 714, 726; Coxe v. Bassett, 3 Ves., 
155; 2 Story, Eq., §§ 1156, 1157; Ommanney v. Butcher, 1 
Turn. & Russ., 260, 270, 2 Roper on Leg., by White, c. 19, 
§ 6, pp. 215, 222; Vesey v. Jam son, 1 Sim. & S., 69; Williams 
v. Kershaw, cited in 1 Keen, 232; Ellis v. Selby, 1 Myl. & C., 
286, 298, 299; also James v. Allen, 3 Meriv., 17, cited in Ellis 
v. Selby; 2 Story, Eq., §§ 1158, 1183; Trustees of Baptist 
Association v. Hart's Executors, 4 Wheat., 1, 33, 39, 43, 44, 45;
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Stubbs v. Sargon, 2 Keen, 255; Fowler v. Garlike, 1 Russ. & 
M., 232.

It will be insisted, as was said before, that under these au-
thorities the devise in Charles Bennett’s will is not a charita-
ble devise, under the doctrine of charities; as it exists in 
England, and some of the States of the Union.

But suppose that these views are erroneous, or concede, for 
the sake of the argument, that this vague and uncertain devise 
is such an one as would be aided and enforced in England 
as a charitable devise, and under the doctrine of charities, 
whether of common law or statutory birth, the appellees 

*must go a step further, and show that the doctrine of
J charities was the law of the County of Alexandria 

when the will took effect. This is utterly and confidently 
denied.

When the County of Alexandria was separated from Vir-
ginia, an act of Congress was passed (February 27, 1801), 
entitled, “ An act concerning the District of Columbia,” by 
the first section of which it was enacted, “ that the laws of the 
State of Virginia, as they now exist, shall be and continue in 
force in that part of the District of Columbia which was ceded 
by the said State to the United States.”

The question, then, is, What was the law of Virginia oh this 
subject, on the 27th of February, 1801? The answer is:—

1. That the statute of 43d Elizabeth was repealed on the 
27th December, 1792. 1 Revised Code, 136.

2. That the Court of Appeals of Virginia, has decided, that, 
according to the true intent and meaning, force and effect, of 
the repealing statute, it repealed not only the statute of 43d 
Elizabeth, but the whole doctrine of charities, the common 
law having been merged in the statute. In Gallego's Execu-
tors v. The Attorney-General, 3 Leigh, 450, it was well said 
by the president of the court, speaking for the whole court, 
“that a due sense of the infinite difficulty and embarrass-
ment which must attend the search after the common law 
doctrines anterior to the statute of Elizabeth, and a just view 
of the danger of reviving those obsolete doctrines, must deter-
mine us to leave the subject to the wisdom of the legislature 
itself.”

By this decision, whether founded on good or bad reasons, 
it is established that, since the 27th December, 1792, it is the 
law of Virginia, and consequently the law of the County of 
Alexandria, that the courts of chancery cannot aid vague and 
defective grants or devises, even though they be for charitable 
purposes.

Vidal n . Girard's Executors, 2 How., 127, does not touch 
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the question before this court, which is, What was the law of 
Virginia on the 27th of February, 1801 ? That was a question 
as to what was the law of Pennsylvania. And it was decided 
that, in Pennsylvania, a corporation capable of taking and hav-
ing corporate powers over the subject of education could law-
fully take and apply a bequest for the erection of a great free 
school, the pupils to be white males, between six and ten years 
old, &c., &c. Tn page 192, Judge Story says,—“There are 
two circumstances which materially distinguish that case 
[Baptist Assoc, v. Hart's Ex'rs~\ from the one now before the 
court. The first is, that it arose under the law of Virginia, in 
which *the  statute of 43d Elizabeth has been expressly 
and entirely abolished by the legislature,” &c. And in •- 
the same page (192) he says, that it has been decided by the 
Supreme Court of Pennsylvania, “ that the conservative prin-
ciples of the statute of Elizabeth have ever been in force in 
Pennsylvania, by common usage and constitutional recogni-
tion.” And again he says (p. 197),—“ The case, then, accord-
ing to our judgment, is completely closed in by the principles 
and authorities already mentioned, and is that of a valid 
charity in Pennsylvania.”

Mr. Mason then referred to the following acts and 
cases:-—

An act for establishing religious freedom. Laws of Va., 1 
Rev. Code, 1819, p. 77.

An act concerning glebe lands and churches in this com-
monwealth. Id., p. 79.

An act concerning conveyances or devises for schools, &c. 
Sess. Acts of 1839, p. 11.

Literary Fund v. Dawson, 10 Leigh (Va.), 147.
An act concerning the estate of Martin Dawson, deceased, 

and for other purposes. Sess. Acts of 1840-41, p. 52.
An act concerning conveyances or devises of places of 

public worship. Sess. Acts of 1841-42, p. 60.
Janney's Executor v. Latane, 4 Leigh (Va.), 327.
2d. The release.
What, then, is to prevent a decree in this case like that 

made by the Lord Chancellor in Morice v. Bishop of Dur-
ham, 10 Ves., 543? “ It was the intention to create a trust, 
and the object being too indefinite, it has failed. The conse-
quence of law is, that the bishop takes the property upon 
trust, to dispose of it as- the law will dispose of it.”

Why not make such a decree in favor of Wheeler ? The 
answer given by the appellees is, that on the 4th of May, 
1839, in consideration of $25,000, he executed a release of
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all his interest in the trust fund, and that the release was 
legal, equitable, and binding.

And so the question is, Was the res gesta of May 2d, 3d, 
and 4th, terminating in the execution of an instrument of 
writing called a release, a bond fide, legal, and valid transac-
tion, on the one hand, or was it, on the other, an illegal, 
inequitable, and void transaction ? It will be contended that 
it was an illegal, inequitable, and void transaction, because 
of the partiality and misconduct of the trustees, as set forth 
in the bill.

But the release, executed under the circumstances detailed 
in the bill, is supposed to be invalid on other grounds.

1. Wheeler was misinformed in matter of law, however in-
nocently, by Mr. Taylor, an old and trusted friend of his 

uncle, executor  of his will, and one for whom he,*
-• Wheeler, entertained “ an habitual and profound 

respect.” He confided in Mr. Taylor’s statement of the law, 
and was misled.

2. Wheeler was left in ignorance of the amount of the 
residue, which he was called on to release. He signed the 
release in ignorance. Here, then, was surprise in matters of 
fact.

This view is sustained by Pusey v. Desbouvrie, 3 P. Wms., 
315, and Story’s comments on it. 1 Story, Eq., §§ 117, 118. 
See also Evans v. Llewellin, 1 Cox, 333; 1 Story, Eq., § 191. 
See 1 Story, Eq., § 119; see also Id., 133, note to § 120.

It is submitted that, on the principles settled by these 
authorities, the release was void.

But there is still another view of this part of the case, 
which ought to be conclusive against the validity of the 
release. The question of the validity of the release cannot 
arise, or be considered by the court, unless and until the 
court shall have first decided that the devise was void and of 
no effect, and the pretensions of the Common Council of 
Alexandria to take under it altogether baseless. The ques-
tion, then, of the validity of the release, when it comes under 
the consideration of the court, is virtually a question whether 
the executors of Charles Bennett, or his heirs at law and 
next of kin, shall take his estate. The only other claimant, 
the Common Council of Alexandria, has been already ad-
judged to have no rightful claim; and the only parties left 
on the field to contend for the estate are the executors, who 
hold it in possession, but have not a color of right to it, and 
the heir at law, who, according to the opinion already 
formed by the court, is the rightful owner, but for the 
release.
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To sustain the release, then, is to decide that executors have 
a right to deal with a needy heir or devisee, to practise on 
his necessities, and to tempt him, by the present payment of 
a part of what is due to him, to transfer to them all the rest, 
for their own private and personal use and benefit. No evil 
intentions are imputed to the executors in this case; but in 
asking the court to sustain the release, they virtually ask it 
to give them, clear of all trust and burden, the bulk of their 
testator’s estate. Nothing can be more clear than that an 
instrument in writing, or contract, whose recognition and 
validity would lead to such results, is void in equity.

To show that the decision of the Court of Appeals of Vir-
ginia in the case Gallego's Executors v. The Attorney- G-eneral 
ought to be regarded by the Supreme Court of the United 
States as the law of this case, the following authorities are 
relied on. Elmendorf v. Taylor, 10 Wheat., 159 and 165; 
* Jackson v. Chew, 12 Wheat., 153 et seq.; Blight v. 
Rochester, 7 Wheat., 550 ; McKeen v. Delaney's Lessee, *- 
5 Cranch, 22; Bodley v. Taylor, 5 Cranch, 221; Deneale n . 
Stump's Executors, 8 Pet., 528-531.

Brand's Administrator v. Brand et al., in Court of Appeals 
of Virginia. Petition for an appeal from a decree, &c. Ap-
peal prayed on the ground, “ that the case of Hart v. The 
Baptist Association was erroneously decided, and erroneously 
followed in Gallego's Executors v. The Attorney-General; 
that it is now well ascertained that the powers of the chan-
cery court over devises to charities existed prior to the 43d 
Elizabeth, and that the chancery courts in Virginia may exer-
cise those powers.” April 20, 1847, appeal denied.

It is further contended, should the release be operative so 
as to pass to the defendants all the right and title of the 
appellant, as next of kin and heir at law of the testator to his 
residuary estate, that the effect will only be to leave the 
estate in the residuum subject to the same trusts which are 
created by the will, and subject to the same objections at law. 
We further contend that the executors, being trustees, could 
not purchase from the heir and next of kin as done by the 
alleged release.

2 Rob. (Va.), 302, 303, n. Law of Virginia entitled “ An 
act concerning the estate of Martin Dawson, deceased, and 
for other purposes.” Session Acts, 1840-41, p. 52. Literary 
Fund v. Dawson, 10 Leigh (Va.), 147. Law of Virginia 
entitled “ An act concerning conveyances or devises of places 
of public worship.” Session Acts, 1841-42, p. 60. Act con-
cerning religious freedom, 1787. Glebe lands, &c., 1802.
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Act concerning devises for schools, &c. Session Acts of 
1839. Janney's Executors v. Latane, 4 Leigh (Va.), 327.

On the part of the appellees it was contended,—
I. That the residuary devise is a valid testamentary dispo-

sition of the said residuum.
1. That it creates a valid trust, having,—1st. The resi-

duum as its subject-matter; 2d. The executors, as trustees, 
certainly defined and competent to take; and 3d. A benefi-
ciary certainly defined and competent to take, the Corpora-
tion of Alexandria.

The first two points or elements of a valid trust need no 
remark or support.

3d. That the “ town of Alexandria ” describes with suffi-
cient accuracy the legal body, the Common Council of Alex- 

dnEi
2 U. S. Stat, at L., Feb. 25, 1804, §§ 1, 2, 3, 5, May 13, 

1826, § 3, May 20, § 1; Pr. Man. Co. of the Berks and Dau-
phin T. P. Co. v. Myers, 6 Serg. & R. (Pa.), 12, 17 ; Road 
*7m * v* &r&e9e'r'> 5 Har. & J. (Md.), 122, 124; 1 Mon.

-I (Ky.), 175; 10 Co., 122, 6; Attorney-G-en. v. Mayor of 
Rye, 7 Taunt., 546, 550; Owen, 35; First Parish v. Cole, 3 
Pick. (Mass.), 232, 237, 240; 2 Lomax’s Dig., 208, § 4; Cul-
peper Man. and Agr. Soc. n . Diggs, 6 Rand. (Va.), 165; 3 
Lomax’s Dig., 150, § 5; Angell on Corp., 77, 78,150; 1 Jar-
man on Wills, 330, 331; 2 Stat, at L., 255-257; 4 Stat, at L., 
162, 164, 177; Hob., 33; 10 Mass., 390; 10 N. H., 123; 1 
Hoffm., 205; Duke, 380, 381.

4th. That the corporation of the town of Alexandria is 
competent to take the propertv under the will.

2 and 4 U. S. Stat, at L„ Feb. 25, 1804, § 3, May 13, 1826, 
§§ 2, 3; 3 Lomax’s Dig., 12, § 14; 2 Thomas’s Coke, 184,185, 
note 2; 1 Lomax’s Dig., 577, § 8; 1 Dru. & War., 258, 294.

2. If not valid as an ordinary trust between private per-
sons for private purposes, it is valid as a gift to a charitable 
use.

The degrees of certainty requisite in the beneficiary vary 
with the object. For private purposes, generally, natural per-
sons or corporations alone can take. For public and charita-
ble purposes the law recognizes the general public, or definite 
portions of it, not incorporated, as competent to take; and 
the town of Alexandria is such a beneficiary, under the law 
of charitable uses.

Mayor of New Orleans v. U. States, 10 Pet., 662; City of 
Cincinnati v. Lessees of White, 6 Pet., 431; Barclay et al v. 
Howell's Lessee, 6 Pet., 498; Beatty and Ritchie v. Kurtz, 2 
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Pet., 566 ; The Incorp. Soc. of Dublin v. Richards, 1 Dru. and 
War., 294; Attorney-G-en. v. Mayor of Dublin, 1 Bligh, 312, 
346, 349 ; Vidal v. Girard's Executors, 2 How., 127 ; Widman 
v. Lex, 17 Serg. & R. (Pa.), 88 ; 2 Inst., 200 ; 1 Thomas’s 
Coke, 30 ; 1 Bl. Com., 89 ; Duke, 131, 154,155,163 ; 1 Hoffm., 
239, 266 ; 7 Vt., 276, 319 ; 4 Dana (Ky.), 356, 358 ; 2 Russ., 
417, 419, 420; 6 Paige (N. Y.), 649; 7 Id., 77, 78, 79.

That the gift for such purposes as should be “ most bene-
ficial to the town and trade of Alexandria,” creates and de-
scribes a public charitable use. 2 Pet., 566 ; 2 Story, Eq. 
Jur., §§ 1190, 1191 ; 2 How., 189; Mayor of London's Case, 
Duke, by Bridgman, 380, 381 ; 2 Story, Eq. Jur., § 1170 ; 1 
Ch. Cas., 267 ; Attorney-Gen. v. Platt, Rep. Temp. Finch, 
221; Duke, by Bridgman, 356,374, 375; Wingfield's Case, 
and also Pennyman v. Jenny, Id. ; Stat. 43 Eliz., Ap. 1 Dru. 
& War., or Eng. Stat, at L. ; Baptist Ass. v. Hart's Executors, 
4 Wheat., 1 ; 17 Serg. & R. (Pa.), 88 ; Town of Pawlett v. 
Clark et al., 9 Cranch, 272, 338; Shotwell's Executor v. R. 
Mott ; McCartee v. Orph. Ass., 9 Cow. (N. Y.), 437 ; Duke, 
380, 381 ; 1 Turn. & R., 270, *271  ; 4 Ves., 542, 544, r*71 
551 ; 2 Sim. & St., 67, 76, 77 ; 1 Philips, 185, 190 ; 2 L ‘1 
Roper and White, Leg., 1119, ch. 19, § 1 ; 1 Keen, 232 ; 1 
Hoffm. (N. Y.), 239, 266 ; 4 Dana (Ky.), 356, 358.

II. If the residuary devise and bequest be void, the release 
bars the complainant’s claim, unless it be avoided.

It is not averred to have been obtained by fraud, nor by 
duress, nor by surprise, but only, “ that on the statement of 
facts herein before made, the release aforesaid was void in 
equity, and in no way binding on him as a release.”

But first,—
1. The instrument is not a release merely, i. e. of an ac-

knowledged right, for a consideration, but a compromise of a 
contested and doubtful claim. Leonard n . Leonard, 2 Ball 
& B., 171, 180 ; 2 Sim. & S., 555, 564, 566; 5 Pet., 99, 114.

2. The “ circumstances aforesaid ” do not show a case 
either of fraud or duress, or of hasty and inconsiderate action, 
under undue influence, operating a surprise, such as a court 
of equity will relieve against. 1 Story, Eq. Jur., § 251 ; Earl 
of Bath and Montague's case, 3 Ch. Cas., 56, 74, &c., and 
Somer’s remarks, 114 ; Evans v. Llewellin, 1 Cox, 333, 341 ; 
Leonard y. Leonard, 2 Ball & B., 171, 179,180, 181 ; Cory v. 
Cory, 1 Ves., 19; 1 Story, Eq. Jur., §§ 116, 131, and note 4 ; 
Stewart v. Stewart, 1 C. & F., 911, 954; Brown v. Prig, 1 
Ves. Sr., 407, 408 ; Bent n . Barlow, 3 Cro. C. C., 451 ; Black-
ford and Wife v. Christian, 1 Knapp, 77, 78; 1 Sim. & S., 
555, 564, 566 ; 3 Swanst., 476 ; 1 Bro. C. C., 22.
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III. The complainant has failed to aver his readiness to 
pay to the defendant the price of the release, and has also 
failed to bring that money into court; without which a court 
of equity will not entertain a bill to vacate the instrument.

Mr. Cooke, for the appellant, in reply and conclusion, con-
tended, that the “ town of Alexandria ” did not mean the 
“ Common Council of Alexandria.”

It is worthy of remark, that in this important devise, which 
disposes of the great bulk of the testator’s property, real and 
personal, not a word is said about “ the Common Council of 
Alexandria,” the body politic created by an act of Congress to 
administer the affairs of the town. And yet it can scarcely 
be doubted, that the name, power, and functions of that 
body were as familiar to the testator as household words. It 
is difficult to account for this significant silence, but by sup-
posing that the testator had determined that the corporate 
authorities of the town should have no agency whatever in 
carrying out the beneficent purposes vaguely suggested by 
his will.
*721 *̂ n character, indeed, could the corporation

J act, without deranging the scheme set forth in the de-
vising clause above quoted? Notin the character of trustees; 
for the testator had selected as trustees, to carry out his pur-
poses, three highly esteemed personal friends, including an 
eminent lawyer; three men of whom he had emphatically 
said, that they had “ all the confidence which he could repose 
in man ”!

If that part in the drama was filled, what other part could 
the corporation perform ? The part of beneficiaries,—of per-
sons to receive and enjoy the bounty of the testator ? That 
were absurd.

The testator’s motive or reason for excluding the corpo-
ration from all participation in the trust was probably his 
want of confidence in the wisdom of a fluctuating popular 
body; or, in other words, his conviction of their incapacity 
to manage so difficult a trust.

That it was a difficult trust, a single glance at the testa-
tor’s crude and undigested plan will clearly show. When 
the testator described the selected objects of his bounty as 
“the town and trade of Alexandria,” he meant neither the 
ground included within the territorial limits of the town, nor 
the Common Council of the town. He meant the people of 
the town, and especially the traders, having been a trader 
himself during the greater part of an active life. He wished 
a scheme or detailed plan to be devised and executed, by
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which a fund of about $120,000 should be so used as to con-
fer on the objects of his bounty the greatest degree of benefit 
which such a fund could confer on beneficiaries so numerous. 
Nothing could be more difficult than the conception and exe-
cution of the details of such a half-formed scheme. Talents, 
legal learning, and zeal, he thought he had found in his three 
trusted friends ; in the Common Council he had no right to 
expect any one of these essential qualities. He felt, himself, 
that he was wholly unequal to the task, and he did not think 
that the Common Council was likely to be more capable than 
himself.

The result of this inquiry into the true intent and meaning 
of the 20th clause of the will is, that the idea of making the 
“ Common Council of Alexandria ” beneficiaries under the 
will is a solecism, since beneficiaries are those who take and 
enjoy, while a corporation can take only in trust for those 
who are to enjoy ; that the beneficiaries contemplated by the 
testator were the people, and especially the traders of Alex-
andria ; and that the only inference which can be reasonably 
made from the omission of the testator to mention the Com-
mon Council is, that he intended that they should have noth-
ing whatever to *do  with the trust, in any character ; p^g 
an inference which is sustained by the fact that he I- 1 
selected others, to wit, his attached and personal friends, to 
perform the only functions which the Common Council were 
capable of performing, namely, the functions of trustees. 
How deficient in legal certainty the whole scheme of the 
trust was will in due time be shown.

Mr. Cooke then contended that this devise in the will was 
revoked in the codicil, and superseded by one of a still more 
vague and indefinite character, investing the trustees with a 
still more ample and even unlimited discretion.

After examining this point, Mr. Cooke proceeded to show 
that the devise in the will (and a multo fortiori the devise in 
the codicil) creates, or attempts to create, a trust which is 
void for uncertainty, and one which a court of chancery will 
not and cannot enforce, on the general or ordinary principles 
of trusts.

In support of this proposition, he cited Story on Equity, 
Trusts, § 979 a, and commented on the authorities there re-
ferred to, and 3 Leigh, 450-491.

The devise to which these doctrines are to be applied is a 
devise “ in trust for such purposes as my executors consider 
promises to be most beneficial to the town and trade of Alex-
andria.”

The principal classes in every seaport town are professional 
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men, manufacturers, including handicraftsmen, navigators, 
and traders, or men whose business it is to buy and sell for 
profit. The testator was himself a trader, and the fair infer-
ence from the fact that he mentions that class only is, that 
he intended that they should be specially benefited. But 
how and to what extent they were to be preferred, the testa-
tor has omitted, to say. In this respect, then, the devise is 
vague and uncertain. But, waiving this discrimination be-
tween the traders and the people in general, it has been shown 
that the people, and not the “Common Council” of Alexan-
dria are the real beneficiaries. It has been shown that the 
testator intended to exclude the Common Council from all 
agency in the trust, and from all benefit. The Common 
Council could act only as trustees, and that office is filled by 
the executors.

It is a fatal objection to this trust, therefore, that there is 
no beneficiary capable of filing a bill against the trustees to 
enforce the trust. The people and traders of Alexandria 
were a continually fluctuating body of men, incapable, on 
the plainest and most elementary principles, of instituting and 
carrying on a suit in law or in equity.

But suppose that this uncertain and ever-changing body, 
“ the people and traders of Alexandria,” or suppose, if you 
*741 will, *that  “ the Common Council,” or any conceivable

-1 representative of the beneficiaries, were permitted to 
exhibit a bill against the trustees for relief. How could they, 
under this devise, define the relief to be given to them? Or, 
if they asked for general relief only, how could the court, 
under this devise, undertake to define the relief to which the 
beneficiaries were entitled? The mode of applying the fund 
to their benefit is left to the absolute and unlimited discretion 
of the trustees or executors. Could the court decree that 
the fund should be invested in stocks, and the proceeds ap-
plied to the diminution of the poor-rates? Could the court 
decree that a portion of the principal or accruing interest 
should be lent to young traders just entering into business, 
and another portion to embarrassed traders, who could give 
good security to repay the loan? Could the court decree 
that the whole fund should be applied to the extinguishment 
of so much of the debt of the corporation ? Or is there any 
other conceivable appropriation of the fund or its interest 
which would not be liable to the overruling objection of the 
trustees, “that they do not consider such appropriation as 
promising to be most beneficial to the town and trade of 
Alexandria ” ?

Suppose that, to get clear of this difficulty, the court were 
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to order the trustees to report to the court such a scheme as 
promises in their opinion to be most beneficial to the town 
and trade of Alexandria, and that the trustees were to disre-
gard the order ? What would be the remedy ? Could the 
court do more, as against them, than annul the powers of the 
trustees, and take the fund out of their hands? Suppose 
that this were done. The question would still recur, What is 
to be done with the fund ?

And how would the court relieve itself from this difficulty ? 
Why, simply by referring to one of its canons, laid down by 
Judge Story in his Equity Jurisprudence, § 979, a,—“Courts 
of equity carry trusts into effect only when they are of a cer-
tain and definite character.” And to another canon laid down 
by the same jurist, in § 979, 6, that when such uncertain and 
indefinite trust is created by a will, the property passes to the 
next of kin or heir at law.

So in the case of Morice v. Bishop of Durham, 10 Ves., 
542, the Lord Chancellor said,—“ It was the intention of the 
testatrix to create a trust; and the object, being too indefi-
nite, has failed The consequence of law is, that the trustee 
takes the property upon trust, to dispose of it as the law will 
dispose of it. I think, therefore, the decree is right.” The 
Master of the Rolls had decreed a distribution of the trust 
fund among the next of kin.

*Jfr. Cooke then contended that the devise could 
not be sustained by being brought within the doctrine I- ‘ 
of “ charities,” because the courts in England would only 
protect those charities specially enumerated in the statute of 
43d Elizabeth, within which classes this devise could not be 
included. 2 Story, Eq., § 1160; 2 Fonbl. Eq., Book 2, part 
2, ch. 1, note 5; 2 Story, Eq., §§ 1155-1158, 1183, and au-
thorities there cited.

Mr. Cooke then examined how far the release was binding 
upon Wheeler, and commented on the following circumstan-
ces :—

1. The straitened circumstances of William Wheeler.
2. The knowledge in the executors of his straitened cir-

cumstances.
3. The shortness of the notice to the heir at law of the 

intended probate.
4. The preliminary conference with Mr. Smith, in which 

that gentleman “spoke much and earnestly of the inevita-
ble delay and vexation of a suit.” “ The will would be 
thrown in chancery, where it would remain for years.” “A 
course might be taken by which expense and delay might 
be avoided.”
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5. Mr. Taylor, at the conference, said that there was but 
one opinion in the bar, and that was in favor of the validity 
of the devise.

6. Mr. Taylor said his own opinion was, that the devise in 
question was a legal and valid disposition of the residue of 
the estate. “ When your orator, now greatly disheartened, 
intimated, deferentially, that he had taken up a contrary 
opinion, Mr. Taylor said that he admitted that in Pennsylva-
nia such a devise would not be good, but that it was good 
under the old law of Virginia, as it existed at the time of 
the cession of the town of Alexandria by Virginia, which 
law was the law of the County of Alexandria up to the time 
of Bennett’s death.”

7. An undoubting confidence was expressed in the ulti-
mate result of the suit. But, “ to avoid the delay of a law-
suit, they were willing to pay for a release of your orator’s 
claim, however untenable and desperate.” (Substance 
stated, and not the words used.)

8. That Mr. Taylor was a man of “ commanding intel-
lect,” and the plaintiff “ entertained for him an habitual and 
profound respect.”

9. That plaintiff, “ having no distinct or settled views of 
the legal question thus suddenly forced upon him, or time to 
form any,—fevered by a rapid journey,—his spirits depressed 
by the recent death of his last kinsman, to whom he had 
*7^-1 been tenderly attached, —and flurried and confused*

-J by the magnitude of the question he was called on to 
decide, and the necessity of deciding it at once,—felt himself 
wholly overpowered, and strongly inclined to succumb to the 
views so forcibly presented to him. And these views were, 
moreover, recommended to his favorable consideration by the 
offer, so tempting i^o a man in his situation, of a large sum of 
money without delay or further trouble.”

10. “Your orator was given to understand that the will 
would and must be offered for probate on the next day.”

11. It was impossible, in the time allowed him, to obtain 
counsel. “ He was, therefore, compelled to decide, without 
the aid of counsel, whether he would make the legal validity 
or invalidity of the devise the basis of his action; and being 
entirely in the dark, he concluded that the only safe course 
was to consider the devise void, and take what he could get 
for a release.”

12. It was under this duress of circumstances that he 
agreed, to release his whole interest of $25,000.
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Mr. Justice McLEAN delivered the opinion of the court.
This controversy arises under the last will and testament 

of Charles Bennett, late of Alexandria. After making a 
number of specific bequests, the testator declares,—“The 
residue of my estate is left in trust of Hugh Smith, Robert 
I. Taylor, and Phineas Janney, for such purposes as they con-
sider promises to be most beneficial to the town and trade 
of Alexandria. If any difficulty occurs in construction as to 
any of my bequests, R. I. Taylor is especially charged to give 
said construction.” Smith, Taylor, and Janney were ap-
pointed executors.

In a codicil the testator declares,—“Now in the in closure 
I leave the residue of my estate, after paying all bequests 
and appropriations, to some disposition thereof which my ex-
ecutors may consider as promising most to benefit the town 
and trade of Alexandria.’ Now I leave the same entirely to 
their disposition of it, in such manner as appears to them 
promises to yield the greatest good.”

The complainant, William Wheeler, is next of kin and 
heir at law to the testator. He filed his bill to set aside the 
above devise, and also the compromise he made with the ex-
ecutors, under the impression that the devise was valid.

On reading the above residuary disposition of his estate, 
we cannot but observe the fact, that the testator had no set-
tled purpose as to the mode of applying his bequest to “ ben-
efit the town and trade of Alexandria.” The town and 
trade of any Commercial city are closely connected, p 
and whatever shall benefit the one will advance the *-  
interest of the other. These interests are inseparably blend-
ed ; but they were treated by the testator as distinct objects 
of his solicitude and bounty. Perhaps no matter could give 
rise to a greater diversity of opinion, than that which is in-
volved in this devise. Shall the objects of the testator be 
most advanced by extending the lines of internal communi-
cation connected with the town, such as turnpike roads, rail-
roads, or canals; or by improving and extending the wharves 
and warehouses of the city; or by deepening the harbour 
and removing obstructions to navigation; or by loaning the 
capital to men engaged in commerce; or by aiding some 
other enterprise beneficial to the trade and town ? Shall the 
bounty be limited to our own citizens, if foreigners shall do 
more than they, to carry out the expressed objects of the 
testator ?

Under this devise, how can a court of chancery correct an 
abuse of the trust? By what means shall it ascertain the 
misapplication of the fund ? There is nothing to restrain the
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discretion of the trustees, or to guide the judgment of the 
court. If the trust can be administered, it must be adminis-
tered at the will of the trustees, substantially free from all 
legal obligation.

But before we pronounce on the character of this trust, it 
is important to know by what law it is governed. Is the 
common law of England in relation to charities, as modified 
and enlarged by the statute of the 43d of Elizabeth, in force 
in Virginia? Charities have been administered, both at 
common law and in chancery, from an early period of Eng-
lish jurisprudence. But the earlier decisions in that country 
are often inconsistent, and of no great weight of authority. 
The prerogative of the king was invoked as parens patrioe 
where the charity was indefinite, and a most liberal construc-
tion was given to the act of the 43d of Elizabeth; and under 
these influences a system has grown* up in England favorable 
to the policy of charitable bequests. So far has this policy 
been carried, that where the devise has been uncertain or 
impracticable, it has been sustained in some instances by 
what was supposed to be the intent of the testator, or by 
approaching as near to it as practicable.

It would seem from the preamble to the statute of Eliza-
beth, that its object was mainly to institute a remedy where 
the charitable intent of the founders had not been carried 
out, by reason of frauds, breaches of trust, and negligence in 
those that should pay, &c. All the objects specified in that 
statute are denominated charities, though they embrace 

“ the repairing of *bridges, ports, havens, causeways, 
churches, sea-banks, highways,” &c. There are some 

cases of charity, from their nature, though not specified in 
the statute.

Whether this policy has been wisely cherished by the Eng-
lish government is not a matter for our consideration. Char-
itable bequests, from their nature, receive almost universal 
commendation. But when we look into the history of char-
ities in. England, and see the gross abuses which have grown 
out of their administration, notwithstanding the enlarged 
powers of the courts, aided by the prerogative of the sover-
eign and the legislation of Parliament, doubts may be 
entertained whether they have, upon the whole, advanced 
the public good.

When this country achieved its independence, the preroga-
tives of the crown devolved upon the people of the States. 
And this power still remains with them, except so far as they 
have delegated a portion of it to the Federal government. 
The sovereign will is made known to us by legislative enact-
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ment. And to this we must look in our judicial action, 
instead of the prerogatives of the crown. The State, as a 
sovereign, is the parens patrioe.

The common law, it is said, we brought with us from 
the mother country, and which we claim as a most valuable 
heritage. This is admitted, but not to the extent sometimes 
urged. The common law, in all its diversities, has not been 
adopted by any one of the States. In some of them it has 
been modified by statutes, in others by usage. And from 
this it appears that what may be the common law of one 
State is not necessarily the common law of any other. We 
must ascertain the common law of each State by its general 
policy, the usages sanctioned by its courts, and its statutes. 
And there is no subject of judicial action which requires the 
exercise of this discrimination more than the administration 
of charities. No branch of jurisprudence is more dependent 
than this upon the forms and principles of the common law.

In this view, we must look to the laws of Virginia as gov-
erning this bequest. Alexandria was ceded to the Union by 
Virginia in 1801, but the laws of that State, as they then 
existed, remained in force over the ceded territory. It has 
since been retroceded to Virginia. By an act of the Vir-
ginia Legislature in 1789, followed by one in 1790, a com-
mission was appointed on English statutes, and in the act of 
1792 all English statutes then in force were declared to be 
repealed; “ the Legislature reciting that, at that session, it 
had specially enacted such of them as appeared worthy of 
adoption.” The statute of the 43d of Elizabeth, if it ever 
was in force in Virginia, was repealed by the above act.

*Some of the principles applicable to this case were 
considered by this court, in the Baptist Association v. *-  
Hart's Ex'rs, 4 Wheat., 1. Hart, a citizen of Virginia, made 
his will, which contained the following bequest:—“ Item, 
what shall remain of my military certificates at the time of 
my decease, both principal and interest, I give and bequeathe 
to the Baptist Association that for ordinary meet at Philadel-
phia annually, which I allow to be a perpetual fund for the 
education of youths of the Baptist denomination, who shall 
appear promising for the ministry, always giving a preference 
to the descendants of my father’s family.” In that case, the 
court held that “ charitable bequests, where no legal interest 
is vested, and which are too vague to be claimed by those 
for whom the beneficial interest was intended, cannot be 
established by a court of equity, either exercising its ordi-
nary jurisdiction, or enforcing the prerogative of the king as 
parens patrice, independent of the statute 43d Elizabeth.”
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And it was said the statute of 43d Elizabeth had been repealed 
in Virginia.

In the case of Gallego's Ex'rs v. The Attorney-General, 3 
Leigh (Va.), 450, the court held that “the English statute 
of charitable uses, 43 Elizabeth, having been repealed in 
Virginia, the courts of chancery have no jurisdiction to 
decree charities where the objects are indefinite and uncer-
tain.”

“ If a trust be created in a party, but the terms by which 
it is created are so vague and indefinite that courts of equity 
cannot clearly ascertain either its objects or the persons who 
are to take, then the trust will be held entirely to fail, and the 
property will fall into the general funds of the author of the 
trust.” Story, Eq. Jur., § 979, a. “ So, where a testatrix 
bequeathed the residue of her estate to her executors, ‘ upon 
trust to dispose of the same at such times, and in such man-
ner, and for such uses and purposes, as they shall think fit, it 
being my will that the distribution thereof shall be left to 
their discretion,’ ” it was held to be void for uncertainty. 
Id., § 979, b.

In Wright v. Atkyns, 1 Turn. & R., 157, Lord Eldon said, 
that in order to determine whether a trust of this sort is a 
trust which a court of equity will interfere with, it is matter 
of observation, first, that the words should be imperative; 
secondly, that the subject must be certain ; and thirdly, that 
the object must be as certain as the subject. This principle 
is also strongly illustrated in the case of Wood v. Cox, 2 Alyl. 
& C., 684 ; 10 Leigh (Va.), 147.

In Morice v. The Bishop of Durham, 10 Ves., 521, where a 
bequest “ in trust for such objects of benevolence and liberal-
ity as the trustee in his own discretion shall most approve, 
*on-i cannot *be  supported as a charitable legacy; and is

J therefore a trust for the next of kin.” This was under 
the statute of 43d Elizabeth. The court said, “The trust 
must be of such a nature that the administration of it can be 
reviewed by the court; or if the trustee die, the court itself 
can execute the trust.” And the court remark, in regard to 
the case before them, “ The trustee takes not for his own 
benefit, but for purposes not sufficiently defined to be con-
trolled and managed by this court.”

The case of Vidal v. Girard's Ex'rs, 2 How., 127, was de-
cided under the law of Pennsylvania. The court say, “ It has 
been decided by the Supreme Court of Pennsylvania, that the 
conservative principles of the statute of Elizabeth have been 
in force in Pennsylvania by common usage and constitutiona 
recognition.”
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In a late case in Virginia, not yet reported, of Brand’s 
Adm’r v. Brand et al., the following devise was held to be 
void:—“ Third, I give to the Rev. W. J. Plummer, D. D., the 
residue of my estate, both real and personal, in trust for the 
board of publication of the Presbyterian Church in the United 
States.”

From the principles laid down in the above cases, it is clear 
that the devise under consideration cannot be sustained. A 
trust is vested in the executors, but the beneficiaries of the 
trust are uncertain, and the mode of applying the bounty is 
indefinite. It is argued that the testator intended to give to 
the town of Alexandria, in its corporate capacity, the residuum 
of his estate. But he did not so express himself. On the 
contrary, it clearly appears that the executors were made the 
repositories of his confidence, and the only persons who were 
authorized to administer the trust. The cestui que trusts were 
the town and the trade of the town. It would be difficult to 
express in more indefinite language the beneficiaries of a trust. 
How can a court of chancery administer this trust ? On what 
ground can it remove the trustees for an abuse of it ? The 
discretion of the trustees may be exercised without limitation, 
excepting that the fund must be applied for the benefit of the 
trade and town of Alexandria. And if the application of the 
fund be, however remotely, connected with the objects of 
the trust, the judgment of the court could not be substituted 
for the discretion of the trustees. It is doubtful whether so 
vague a bequest could be sustained under the 43d of Eliza-
beth. Without the application of the doctrine of cy-pres, it 
could not be carried into effect. In Virginia charitable be-
quests stand upon the same footing as other trusts, and con-
sequently require the same certainty as to the objects of the 
trust and the mode of its administration.

*But the defendants insist, that the right of the 
complainant was compromised and finally settled, *•  
which is shown by a writing under seal, and under which 
they paid to him twenty-five thousand dollars. The com-
plainant prays that this agreement may be set aside as inop-
erative and void.

It appears from the bill, that the complainant resides in the 
State of Pennsylvania, and that so soon as he could raise the 
means of paying his expenses, after he heard of the death of 
his uncle, he came to Alexandria. He had an interview with 
the executors, and stated to them his determination to test 
the validity of the will, so soon as he should be able to em-
ploy counsel. This was before the probate of the will. Mr. 
Smith, one of the executors, expressing great kindness for 
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him, was anxious to avoid a law suit. He did not fear the 
result, as the executors had been advised by counsel in 
whom they had confidence, that the will was valid. He 
represented the vexations, delays, and expenses of a lawsuit, 
and intimated to the complainant that the executors were 
willing to pay a sum of money to him if the matter could be 
compromised.

It appears that the complainant had been prodigal in his 
expenditures, and that, notwithstanding the provisions for his 
support which had been made for him by his uncle, he was 
without means and embarrassed. When the interview took 
place which led to the compromise, the complainant again 
expressed his conviction that the will was not valid, and 
declared that he should try its validity by legal proceedings. 
Mr. Taylor, one of the executors, was a distinguished lawyer, 
a man of high standing, and in whom the complainant reposed 
the greatest confidence ; he represented to the complainant 
that he had sundry written opinions of counsel in favor of 
the legal validity of the residuary devise, which he offered to 
show to him. His conversation conveyed to the complainant 
“the clear and distinct impression, that there was but one 
opinion among the lawyers consulted, and that they were 
unanimous in favor of the validity of the devise.” The com-
plainant asked Mr. Taylor to state his opinion on the subject. 
He observed, that the complainant should not have asked him, 
but his opinion was, “ that the devise in question was a legal 
and valid disposition of the residue of the estate.” At the 
same time, he admitted that in Pennsylvania such a devise 
would not be good ; but that it was good under the old law 
of Virginia.

The complainant alleges that he had no settled views of the 
legal question, and being disheartened by the circumstances 
under which he was placed, he yielded to the compromise. 
He had but little time for reflection, and none to advise with 

^counsel; and at last he came to the conclusion to
J consider the devise valid, and take what he could ge 

for a release. . ,
Under these circumstances, the complainant agreed to t e 

compromise. It stated the residuary devise, and that i s 
validity had been controverted by the complainant. & 
the “ said executors, taking on themselves the burden o 
execution of said will, and of the trust aforesaid, an 
said William Wheeler, to avoid the delay and expense oi ne-
gation, and finally to settle and adjust all doubts an 
culties which might arise on the effect of said will, so 
leave the said executors to execute the same withou j
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or impediment, have agreed on the following terms of com-
promise.”

1st. That twenty-five thousand dollars shall be paid to the 
complainant. 2d. That the executors shall release to him 
all claims to any property, real or personal, conveyed or set-
tled on complainant by the testator in his lifetime. 3d. That 
the complainant shall release to the executors “ all his claims, 
in law or equity, to the estate, real and personal, devised and 
bequeathed, or intended to be devised or bequeathed, by the 
said Charles Bennett by his said will, to be held and disposed 
of by the said executors in the manner in and by the' said 
will prescribed. And that the said executors shall be at lib-
erty, if any specification of the objects to which the residuary 
fund is to be applied be thought necessary, to apply the same 
to aid in finishing the Alexandria Canal, &c., and to sub-
scribe to any railroad or other roads communicating with the 
said town; to any or to all of the above purposes, in such 
way as the said executors, or the survivors, may think most 
conducive to the prosperity and welfare of the town,” &c.

The complainant, it seems, had studied law, but it is mani-
fest from the facts before us, that he was but little acquainted 
with business, was an inefficient and dependent man, easily 
misled, especially by those for whose abilities and characters 
he entertained a profound respect. From the high character 
of the executors, no one can impute to them any fraudulent 
intent in this transaction. Looking to what they considered 
to be the object of the testator, they felt themselves author-
ized, if not bound, to effectuate his purposes by making this 
compromise with his heir at law. They had no personal 
uderest beyond that which was common to the citizens of 
Alexandria. And we admit that they may have acted under 
a sense of duty, from a misconception of their power under 
the will.

But in making the compromise, the parties did not stand 
on equal ground. The necessities and character of the com-
plainant were well known to the executors. Having the 
confidence expressed in the validity of the devise, r*QQ 
ey could hardly have felt themselves authorized to *-  

pay o the complainant twenty-five thousand dollars for the 
a Pretended right. Nor could they have 

™ n 1\necessary» in the agreement of compromise, sub- 
Bl  constitute him the donor of the munificent 

bequest to the town and trade of Alexandria.
thp °/ this compromise by what is stated in
annearq tn B ^iB })eiln^ admitted by the demurrer. And it 

s at the agreement, under the circumstances, 
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is void. It cannot be sustained on principles which lie at 
the foundation of a valid contract. The influences operating 
upon the mind of the complainant induced him to sacrifice 
his interests. He did not act freely, and with a proper 
understanding of his rights.

The decree of the Circuit Court is reversed, the demurrer 
overruled, and the cause remanded for further proceedings

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
District of Columbia, holden in and for the County of Alex-
andria, and was argued by counsel. On consideration 
whereof, it is now here ordered, adjudged, and decreed by 
this court, that the decree of the said Circuit Court in this 
cause be, and the same is hereby, reversed, with costs, and 
that this cause be, and the same is hereby, remanded, for fur-
ther proceedings to be had therein in conformity to the 
opinion of this court.

The  Unite d  Stat es , Appel la nt s , v . Eli  R. Price , Ex -
ecuto r  of  Jos ep h  Arche r .

Same  v . Same .

Where there were joint and several bonds given for duties, and the United 
States had recovered a joint judgment against all the obligors, and then the 
surety died, it was not allowable for the United States to proceed in equity 
against the executor of the deceased surety for the purpose of holding the 
assets responsible.1

These  two cases were brought up, by appeal, from the 
Circuit Court of the United States for East Pennsylvania, 
sitting as a court of equity. t

The United States filed a bill on the equity side or the
*court at October term, 1843, against the executors o

-* Joseph Archer, deceased, claiming to recover from tie 
estate of said Archer the amount of certain duty bonds, 01 
part thereof. The two cases were alike, except that in one 

1 Dist ingu ishe d . Richardson v. Dra- hens, 15 Wall., 144; £nxon
per, 87 N. Y., 344, 345. Not  fol - Armstrong et ai., 7C ina., \ , 49. 
lowe d . Mays v. Cockrum, 57 Tex., v. Vaudenberg, 8 b e . ( • 
353, 354. Cit e d . Pickersgill v. La- See Bispham v. Price, 15 Ho .,
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