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and. decreed by this court, that the decree of the said Circuit 
Court in this cause be, and the same is hereby, reversed, with 
costs, and that this cause be, and the same is hereby, re-
manded to the said Circuit Court, for further proceedings 
to be had therein, in conformity to the opinion of this court.

Robin son  Lytle  an d Lydi a  Lou is a  Lyt le , his  Wife , 
Elias  Hoop er  and  Mar y  E. Hoop er , his  Wife , an d  
Nath an  H. Cloy es , a  Minor , under  tw ent y -one  
YEARS OF AGE, BY WlLEY CLAYTON, HIS GUARDIAN, V. 
The  State  of  Arkan sas , William  Russe ll , the  
Rea l  Esta te  Ban k  of  the  Stat e  of  Ark an sa s , the  
Trus tee s of  sa id  Real  Est ate  Bank  af ore sa id , 
Richard  C. Byrd , James  Pitche r , Wm . P. Off icer , 
Ebe ne ze r  Walte rs , Joh n  Was se ll , John  W. Cock e , 
Fred eric k  W. Trap na ll , George  C. Wat kin s , Sam -
uel  H. Hemps tea d , Joh n  Robins , John  Perc ef ul l , 
James  S. Conw ay , Henry  F. Pendl eton , Jacob  Mitc h -
el l , Thomas  S. Reynolds , John  H. Leec h , Wm . E. 
Woodruf f , Che st er  Ash ley , Wm . J. Byr d , Wm . W. 
Danie l , an d  John  Morrison  an d  Edney , his  Wife .

The preemption act of May 29th, 1830, conferred certain rights upon settlers 
upon the public lands, upon proof of settlement or improvement being made 
to the ^satisfaction of the register and receiver, agreeably to the rules p»«« _ 
prescribed by the Commissioner of the General Land Office.1

The commissioner directed the proof to be taken before the register and re-
ceiver, and afterwards directed them to file the proof where it should estab-
lish to their entire satisfaction the rights of the parties.

Where the proof was taken in presence of the register only, but both officers 
decided in favor of the claim, and the money paid by the claimant was 
received by the commissioner, this was sufficient. The commissioner had 
power to make the regulation, and power also to dispense with it.

this proof being filed, there was no necessity of reopening the case when the 
public surveys were returned.

The circumstance that the register would not afterwards permit the claimant 
Th ent?r section, did not invalidate the claim.

e preemptioner had no right to go beyond the fractional section upon which 
ms improvements were, in order to make up the one hundred and sixty 
acres to which settlers generally were entitled.

o selection of lands under a subsequent act of Congress could impair the 
right oi a preemptioner, thus acquired.2

Cit e d . Kahn v. Old Telegraph 
^hning Co 2 Utah T., 212. See 
O Brien v. Perry, 1 Black, 139; Wirth 
Janson 8 Otto, 121;- Simmons v. 
Wagner, 11 Id., 261.

2 See Cunningham v. Ashley et al., 
14 How., 379 ; Garland v. Wynn, 20 
Id., 8 ; United States v. The Commis-
sioner, 5 Wall., 565; Chapman v. 
Quinn, 56 Cal., 276, 287, 294.
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This  case was brought up from the Supreme Court of the 
State of Arkansas, by a writ of error issued under the twenty- 
fifth section of the Judiciary Act.3

It involved the validity of an entry of four fractional 
quartér-sectionè of land, one of which only, namely, the 
northwest fractional quarter of section number two in town-
ship one north of range twelve west, was passed upon by this 
court.

The history of the claim is this.
The act of Congress passed on the 29th of May, 1830 (4 

Stat, at L., 420), gave to every occupant of the public lands 
prior to the date of the act, and who had cultivated any part 
thereof in the year 1829, a right to enter at the minimum 
price, by legal subdivisions, any number of acres not exceed-
ing one hundred and sixty, or a quarter-section, to include his 
improvement; provided, the land shall not have been re-
served for the use of the United States or either of the sev-
eral States.

In the third section of the act it is provided, that, before 
any entries being made under the act, proof of settlement or 
improvement shall be made to the satisfaction of the register 
and receiver of the land district in which the lands may lie, 
agreeably to the rules prescribed by the Commissioner of the 
General Land Office for that purpose.

On the 10th of June, 1830, the commissioner issued his in-
structions to the receivers and registers, under the above act, 
in which he said, that the fact of cultivation and possession 
required “ must be established by the affidavit of the occu-
pant, supported by such corroborative testimony as may be 
entirely satisfactory to both; the evidence must be taken by 
a justice of the peace in the presence of the register and 
receiver.” And the commissioner directed, that, where the 
improvement was wholly on a quarter-section, the occupant 
*3161 was such *quarter  ; but where the improve-

-I ment is situated in different quarter-sections adjacent, 
he may enter a half quarter in each to embrace his entire im-
provement.

Another circular, -dated 7th February, 1831, was issued, 
instructing the land officers, where persons claiming preemp-
tion rights had been prevented, under the above circular, from 
making an entry, “ by reason of the township plats not having 
been furnished by the surveyor-general to the register of the 
land office, the parties entitled to the benefit of said act may 
be permitted to file the proof thereof, under the instructions

8 Further decision, 22 How., 193.
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heretofore given, identifying the tract of land as well as cir-
cumstances will admit, any time prior to the 30th of May 
next.” And they were requested to “keep a proper abstract 
or list of such cases wherein the proof shall be of a character 
sufficient to establish, to their entire satisfaction, the right of 
the parties, respectively, to a preemption,” &c. “No pay-
ments, however, were to be received on account of preemp-
tion rights duly established, in cases where the townships 
were known to be surveyed, but the plats whereof were not 
in their office, until they shall receive further instructions.”

It may be here remarked, that the public surveys of the 
land in question were not completed until the 1st of Decem-
ber, 1833, nor returned to the land office until the beginning 
of the year 1834.

On the 2d of March, 1831, Congress passed an act (4 Stat, 
at L., 473), “granting a quantity of land to the Territory of 
Arkansas, for the erection of a public building at the seat 
of government of said Territory ”; but this act did not 
designate what specific tract of land should be granted for 
that purpose.

On the 23d of April, 1831, Cloyes filed the following af-
fidavit in the office of the register, in support of his claim to 
a preemption right.

“ Preemption Claim, May 29, 1830.
“ Nathan Cloyes’s testimony, taken on the 23d of April, 

1831, before James Boswell, a justice of the peace for the 
County of Independence, in the register’s office, in the pres-
ence of the register.

“ Question by the Register. What tract of the public lands 
did you occupy in the year 1829, that you claimed a right of 
preemption upon ?

“ Answer. On the N. W. fract. | of sec. 2, in township 1 
north of range 12 west, adjoining the Quapaw line, being the 
first fraction that lies on the Arkansas River, immediately be-
low the town.of Little Rock, and contains about twenty-eight 
or twenty-nine acres, as I have been informed by the r*Q-f  7 

county surveyor of Pulaski County; and I claim under L 
the law the privilege to enter the adjoining fraction or frac-
tions, so as not [to] exceed one hundred and sixty acres, all 

eiJn °n r*ver below the before-named fraction.
Question as before. Did you inhabit and cultivate said 

raction of land in the year 1829 ; and if so, what improve- 
nie^t had you in that year in cultivation ?

Answer. I did live on said tract of land in the year 1829, 
33X
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and had done so since the year 1826; and in the year 1829 
aforesaid, I had in cultivation a garden, perhaps to the extent 
of one acre; raised vegetables of different kinds, and corn for 
roasting years (ears), and I lived in a comfortable dwelling, 
east of the Quapaw line, and on the before-named fraction.

“ Question as before. Did you continue to reside and cul-
tivate your garden aforesaid on the before-named fraction 
until the 29th of May, 1830 ?

“ Answer. I did, and have continued to do so until this 
time.

“Question as before. Were you, at the passage of the act 
of Congress under which you claim a right of preemption, a 
farmer; or, in other words, what was your occupation ?

“ Answer. I was a tin-plate worker, and cultivated a small 
portion of the fraction before named for the comfort of my 
family, and carried on my business in a shop adjoining my 
house.

“ Question as before. Do you know of any interfering 
claim under the law, that you claim a preemption right upon 
the fraction whereon you live ?

“ Answer. I know of none. And further this deponent 
saith not.

“Nath an  Clov es .

“ Sworn and subscribed to before me, the date aforesaid.
“ J. Bosw ell , J. P.”

On the same day, Cloyes filed also the corroborative tes-
timony of John Saylor, Nathan W. Maynor, and Elliott Bur- 
sey.

On the 28th of May, 1831, the register and receiver made 
the following entry, and gave Cloyes the following certifi-
cate.

“Preemption Claim., 29iA May, 1830.
“ Nathan Cloyes, No. 24, N. W. fractional | 2,1 N. 12 W. 

granted for the above fractional |, and reject the privilege of 
entering the adjoining fractions. May 28, 1831.

“ H. Bosw ell , Register.
John  Redman , Receiver.”

*On the 15th of June, 1832, Congress passed an act 
(4 Stat, at L., 531), granting one thousand acres ot 

land to the Territory of Arkansas, “contiguous to and ad-
joining the town of Little Rock,” for the erection of a cour - 
house and jail at Little Rock.
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On the 4th of July, 1832, Congress passed another act (4 
Stat, at L., 563, authorizing the Governor of the Territory 
to select ten sections of land to build a legislative house for 
the Territory.

On the 14th of July, 1832, Congress passed an act (4 Stat, 
at L., 603), giving to persons entitled to preemption under 
the act of 1830, (but who had not been able to enter the 
same within the time limited, because the township plats had 
not been made and returned,) one year from the time when 
such township plats should be returned, to enter said lands 
upon the same terms and conditions as prescribed in the act 
of 1830.

On the 2d of March, 1833, Congress passed an act (4 Stat, 
at Large, 661) authorizing the Governor of the Territory to 
sell the lands grated by the act of 15th June, 1832.

Under these acts of Congress, Governor Pope made a part 
of his location upon the fractional quarter-sections in ques-
tion, upon the 30th of January, 1833.

It has already been mentioned, that on the 1st of Decem-
ber, 1833, the public surveys were completed, and returned 
to the land office in the beginning of the year 1834.

On the 5th of March, 1834, the heirs of Cloyes (he being 
dead) paid for the four fractional quarter-sections, and took 
the following receipt.

“ Receiver's Office at Little Rock, March 5, 1834.
“ Received by the hands of Ben Desha, from Lydia Louisa 

Cloyes, Mary Easther Cloyes, Natham Henry Cloyes, and Wil-
liam Thomas Cloyes, (heirs of Natham Cloyes, deceased, late 
of Pulaski County, A. T., the sum of one hundred and 
thirty-five dollars and seventy-six and | cents, being in pay-
ment for the northwest and northeast fractional quarters of 
section two, and the northwest and northeast fractional quar-
ters of section one, in fractional township one, north of the 
base line, and range twelve, west of the fifth principal 
meridian, containing in all one hundred and eight 61-100 
acres, at 81.25 per acre.

“$135.76|. P. t . Crut chf ield , Receiver.

‘ A part of the land for which the within receipt is given, 
o wit ‘the northwest fractional quarter of section two,’ 
orms. a part of the location made by Governor Pope, in 

selecting 1,000 *acres  adjoining the town of Little 
Lock, granted by Congress to raise a fund for building •- 
a couit- ouse and jail for the Territory of Arkansas; and
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this indorsement is made by direction of the Commissioner 
of the General Land Office.

“ P. T. Crut chf ield , Receiver.
“ Receiver's Office at Little Rock, March 5, 1834.”

In 1843 the heir’s of Cloyes filed a bill against all the persons 
mentioned in the title of this statement, who had purchased 
various interests in these fractional quarter-sections, had 
claimed title under Governor Pope. The bill was filed in 
the Pulaski Circuit Court of the State, setting forth the 
above facts, and praying that the defendants might be 
ordered to surrender their patents and other muniments of 
title to the complainants.

The parties who were interested in the northwest frac-
tional quarter of section number two answered the bill. The 
other parties demurred.

The answers admitted that proof of a preemption right to 
the northwest fractional quarter of section two was made by 
Cloyes at the time and in the manner set forth in the bill; 
but deny that he had a valid preemption to it. They admit 
also, that Governor Pope selected said quarter in pursuance 
of the two acts of Congress of 15th June, 1832, and 2d 
March, 1833, but deny that he did so illegally or by mistake.

In July, 1844, the Pulaski Circuit Court sustained the de-
murrer of the parties who had demurred, and dismissed the 
bill as to those who had answered.

In July, 1847, the Supreme Court of Arkansas, to which 
the cause had been carried, affirmed the judgment of the 
court below, and a writ of error brought the case up to this 
court.

It was argued by Mr. Lawrence and Mr. Badger, for the 
plaintiffs in error, and Mr. Sebastian, for the defendants in 
error.

The counsel for the plaintiffs in error said that the three 
following questions arose.

1. Was Cloyes entitled to have entered the. land in ques-
tion on the 28th of May, 1831, if the township plat had a 
that time béen in the land office ?

2. Did the act of 15th June, 1832, granting to the lern- 
tory of Arkansas one thousand acres of land, generally, con 
fer any specific right to this particular fraction before i s 
actual selection by the Governor ?

3. If not, then did not the act of 14th July, 1832, 
this fraction from selection, location, and sale, un
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*expiration of one year from the return of the town- 
ship plat to the land office ? L

In regard to the first question, there is but one objection 
which can be urged with even a tolerable amount of plausi-
bility in its favor, (that which is made the first ground of 
demurrer by those who have demurred to the bill,) namely, 
that the proof exhibited in the bill does not appear to have 
been taken in the presence of the register and receiver.

The circular dated June 10, 1830, from the General Land 
Office, contains, among other things, the following paragraph, 
viz:—“ The evidence must be taken by a justice of the peace, 
in the presence of the register and receiver, and be in answer 
to such interrogatories propounded by them as may be best 
calculated to elicit the truth.”

The caption of the testimony in the record is, “Nathan 
Cloyes’s testimony, taken on 23d April, 1831, before James 
Boswell, a justice of the peace for the County of Indepen-
dence, in the register’s office, in the presence of the register.” 
It is maintained that this omission in the caption to make it 
appear that the evidence was taken before the register and 
receiver, destroys Cloyes’s right of preemption. To this view 
several answers may be given. It does not positively appear 
that the receiver was not present, and the presumption of law 
is, that a government officer has done his duty till the con-
trary appears. Wilcox v. Jackson, 13 Pet., 511; Winn et al. 
v. Patterson, 9 Pet., 663; 1 Cooke (Tenn.), 492; 3 Yerg. 
(Tenn.), 309; 2 Tenn., 154, 284, 306, 421. It does appear 
that both the register and receiver, on the same day (23d 
April, 1831), admitted Cloyes’s right to enter the land in 
question.
• But suppose the proof was not taken in presence of both 
the register and receiver, still the' land office circular ■was 
merely directory to the officers as to the manner of taking the 
proof, and any mere error or irregularity on the part of the 
officers cannot prejudice the rights of the preemption. 3 
Johns. (N. Y.) Ch., 275; 2 Cond. Rep., 237, 243; 2 Edw. 
(N. Y.), 261; 4 How. (Miss.), 57; Ross v. Doe, 1 Pet., 655;

v. Negus, 3 Mass., 230; Rodebaugh v. Banks, 2 Watts 
Sj •)’ Holland v. Osgood, 8 Vt., 280; Corliss v. Corliss, 
Id., 390; People v. Allen, 6 Wend. (N. Y.), 486.

Commissioner of the General Land Office, who issued 
C1^CU^ar’ by authorizing the receiver to take the payment 

ottered by the heirs of Cloyes, without taking any exception 
° manner in which the proof had been taken, suspended, 

pro hac vice, the regulation, and sanctioned the mode in which
335
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*3911 was *n taken. The regulation itself was full of 
J inconvenience, was never fully carried out in fact, and 

was finally rescinded by the circular of 22d July, 1834 (2 
Land Laws, 589).

The decision of the register and receiver was in favor of 
Cloyes’s right to the northwest fractional quarter of section 
two, and it being upon a matter within their exclusive juris-
diction, and no appeal being given, that decision was final 
and conclusive. Wilcox v. Jackson, 13 Pet., 498.

Cloyes’s right of preemption, then, was perfect, and he was 
only prevented from consummating it by the fact, that the 
township plat was not returned before the expiration of the 
preemption law of 1830.

2. The act of 15th June, 1832, (which was passed after 
the act of 20th May, 1830, had expired,) was only a general 
grant of one thousand acres of land in the vicinity of Little 
Rock, without any specification or description of any particu-
lar land whatever, “ which lands,” it provides, “ shall be 
selected by the Governor of the Territory in legal subdi-
visions,” &c.

We maintain that, before such selection, there was no 
appropriation of, or lien upon, any particular tract. It was 
the selection by the Governor that was to withdraw any 
tract from the public domain. 5 How., 10.

Covenant to settle particular lands, if for valuable consid-
eration, creates a lien upon the lands, which will be enforced 
against all but a purchaser for value and without notice. 1 
Vern., 206 ; 1 P. Wms., 282, 429.

But covenant to settle lands of a particular value, without 
mentioning any lands in particular, creates no lien on any of 
the covenantor’s lands., 1 P. Wms., 429; 4 Bro. Ch., 468, 
Eden’s note; Russell v. Transylvania University, 1 Wheat., 
432.

Governor Pope did not make his selection until the 30th of 
January, 1833.

3. Prior to this selection, the act of 14th July, 1832, was 
passed, giving to persons entitled to preemption under the act 
of 29th May, 1830, but who had not been able to enter said 
lands, because the township plats had not been made and 
returned, the right to enter said lands, on the same conditions 
in every respect, within one year from the time when said 
township plats should be returned.

It is clear, then, that if the grant of one thousand acres to 
Arkansas did not confer a specific right to any particular lan , 
until selection made by its Governor, (and that selection was 
not made until after this act of 14th July, 1832, was passed,!
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then the latter act reserved from any future selection lands 
which came within its provisions. The northwest fractional 
quarter *of  section two could not be legally selected r*ooo  
by the Governor, in 1833, because Cloyes had a right *-  
of preemption to it under the act of 29th May, 1830, which 
the want of the township plat had alone prevented him from 
completing. That township plat was not returned until the 
beginning of the year 1834. The act of 14th July, 1832, gave 
him until the year 1835 to make his entry; and within that 
time he made his payment, and applied to enter the land.

It is manifest, then, that the bill should have been sus-
tained by a decree in favor of the right of Cloyes’s heirs to 
the northwest fractional quarter of section two, on which his 
settlement and cultivation were proved.

As to the remaining fractional quarters, the parties inter-
ested have filed a demurrer to the bill, setting out several 
grounds of demurrer. The first and principal of these 
grounds has already been answered. Most of the other 
grounds are but different statements of a single objection, 
namely, that Cloyes, having proved his settlement upon one 
quarter fractional section alone, could not legally claim any 
thing beyond the fractional quarter on which he was settled.

The act of 29th May, 1830, does not restrict the right of 
preemption to the quarter-section on which settlement is 
made. The first section is,—“ That every settler or occupant 
of the public lands, prior to the passage of this act, who is 
now in possession, and cultivated any part thereof in the year 
one thousand eight hundred and twenty-nine, shall be, and he 
is hereby, authorized to enter with the register of the land 
office for the district in which such land may lie, by legal 
subdivisions, any number of acres, not more than one hundred 
and sixty, or a quarter-section, to include his improvements, 
upon paying,” &c. 1 Land Laws, 173.

The only restriction which the law imposes is one hundred 
and sixty acres, to be entered by legal subdivisions, and to 
include his improvement. Within these conditions, he may 
enter any number of acres and any number of legal subdi-
visions. But we are told that the General Land Office put 
upon this law the construction, that the claimant was to be 
confined to the fraction on which he settled. It is true that 
or a time this construction did prevail in the General Land 
ihce, and, as we contend, without any warrant of law.
But that construction has long since been overruled in that 

o ce. It was overruled by express act of Congress. The 
fnCti°n of the act of 14th Jul?’ 1832> provided,—

Vol  ix  0C2UPan^s uPon fractions shall be permitted, in
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like manner, to enter the same, so as not to exceed in quan-
go ooq tity one *quarter-section  ; and if the fractions exceed

J a quarter-section, the occupant shall be permitted to 
enter one hundred and sixty acres, to include his or their 
improvement, at the price aforesaid.”

Since that time, a different construction has prevailed in 
the General Land Office. See Circular, March 1, 1834, 2 
Land Laws, 587. See also the letter of Secretary of Treasury 
of October 31, 1833, 2 Land Laws, 572; also Circular of 7th 
May, 1833.

Mr. Sebastian, for the defendants in error, contended,—
First, that the proof of preemption was not taken in the 

presence of the register and receiver, agreeably to the rules 
prescribed by the Commissioner of the Land Office. The 
authority conferred upon them was joint, not only in taking 
the testimony, but in deciding on the sufficiency of the 
proof. Proof made to one was not a compliance with the 
law. 5 How. (Miss.), 752 ; 13 Pet., 511; 1 Pet., 340 ; At-
torney-General’s Opinion, in 2 Land Laws, 85, 98.

But it is said, that it does not positively appear that the 
receiver was not present, and the presumption of law is, that 
every government officer does his duty until the contrary ap-
pears. The rule is well stated, but admits of exceptions. It 
is a mere rule of evidence, to supply proof of relevant facts 
where the contrary does not appear. The silence of the proof 
upon this subject would have left the presumption to operate 
to its fullest extent in favor of the legality of the proceedings, 
but it went further, and disclosed the fact that the proof was 
taken before the register alone. Conclusio unius exclusio al- 
terius, is a rule of construction that may well apply in this 
instance. It is not easy to see how the absence of the receiver 
could be better stated than in the terms which affirmed the 
presence of the register.

Again, it is contended that the land office circular requiring 
proof to be taken in the presence of the register and receiver 
was directory to the officers as to the manner of taking the 
proof, and that any irregularity upon the part of the officers 
cannot prejudice the right of preemption.

It is undoubtedly true, that where the State intrusts a duty 
to a public officer, and prescribes a particular manner in 
which he shall perform it, an irregularity in the manner o 
its performance shall not prejudice the right appertaining o 
the act of performance. The rule extracted from the cases 
seems to admit of many exceptions. It applies to the ac s ° 
ministerial officers, and not to those who act in a ju icia 
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capacity; to those who act irregularly within the limits of 
authority, but *not  where there is a total want of it r#qn< 
(see Wilcox v. Jackson, 13 Pet.; 2 Tenn., 154) ; to *-  
those who act as a public and common agent, independent of 
or as a trustee of the parties, but not where the act is con- • 
trolled or to be done by the party himself. 2 Tenn., 284. 
Now here the register and receiver acted in a judicial 
capacity. ( Wilcox v. Jackson, the Opinion of Attorney-Gen-
eral, above cited.) The act of May 29th, 1830, § 4, makes 
in the duty of the settler to make the proof, and the circular 
from the land office prescribes how and before whom he shall 
make it. The true question, therefore, in this case is, not 
whether a ministerial duty has been imperfectly performed, 
but whether a judicial function has not been performed with-
out any authority at all. The only adjudged case upon the 
direct point has taken this view of the question. Fulton v. 
McAfee, 5 How. (Miss.), above cited.

The supposition that the letter from the Treasury Depart-
ment (2 Land Laws, 572), by authorizing the receiver to take 
payment from Cloyes, suspended pro hac vice the general regu-
lation as to proof, is unfounded in the terms of that letter. 
It was done expressly, not to waive any objection, but “ to 
enable them the more effectually to maintain their rights be-
fore the judicial tribunals, without prejudice to an adjudica-
tion of the land office.” It decided in favor of Governor 
Pope’s locations, and left Cloyes’s claim just where it found 
it. Had it been so intended, it was then too late to remove 
the defect and cut out the intervening rights under the loca-
tion of Governor Pope. The general regulation was not 
repealed until July 22, 1834, and until all the rights in con-
troversy had been fixed under the old law.

If . the proof of preemption should be considered regular, 
and in compliance with the act, and the authoritative instruc-
tions issued in conformity with it, then it is contended that 
the northwest fractional quarter of section two, a part of the 
lands sued for, was specifically appropriated by the act of 
Congress of 15th June, 1832 (4 Stat, at L., 531), granting 
one thousand acres of land to the Territory of Arkansas, 
‘ contiguous to and adjoining the town of Little Rock ”; so 
that when the act of 14th July, 1832 (4 Stat, at L., 603), ex-
tending and reviving that of 29th May, 1830, was passed, 

ere was nothing on which the act could operate. When 
e supplemental act was passed, the tract on which the pre- 

emp ion had once been granted and lapsed was no longer un- 
ppropriated land. The original act, thus revived, extended

e right preemption to unappropriated lands only. The land 
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granted by the act of the 15th June to the Territory could 
not, on the 14th of July *following,  be considered un- 

® appropriated. Upon this point the instructions from 
the General Land Office of 10th June, 1830, were explicit. 
(2 Land Laws, 539.) In these it is said, “ that all lands not 
otherwise appropriated, of which the township plats are or 
may be on file in the register’s office, prior to the expira-
tion of the law, are subject to entry.” The preemption act of 
1830 expired by its own limitation on the 29th of May, 1831, 
and before it was revived, July 14th, 1832, the act of 15th 
June granted the tract of land to the Territory. The proof 
of preemption describes the tract cultivated as being imme-
diately below Little Rock, and the act of 15th June, 1832, 
above mentioned, grants to the Territory of Arkansas “a 
quantity of land not exceeding one thousand acres, contiguous 
to and adjoining the town of Little Rock.” By this act the 
United States was concluded. It was not executory, but 
passed a present interest, and executed itself. It was not a 
general grant, but specific, and conveyed, not a mere right at 
large to locate, but certain lands, and although it did not pre-
tend to fix the exterior limits or boundaries, yet one feature 
was well defined, most important in its operation in this case. 
The land was “ contiguous to and adjoining the town of Little 
Rock.” However indefinite in some features, its terms of de-
scription embraced the very tract on which the ancestor of 
complainantshad claimed a preemption. This grant was a 
contract, and constituted a lien upon the lands coming within 
its descriptive terms. Pinson and Harkins v. Ivey., 1 Yerg. 
(Tenn.), 322; 2 Vern., 482; 1 P. Wms, 429; 2 Vern., 97; 
1 Eq. Cas. Abr., 31, ch. 4, and 87, ch. 6.

It was, if not a grant, at least a reservation of all those lands 
“ adjoining and contiguous to the town of Little Rock,” for 
satisfaction of the grant, and, to that extent and for that pur-
pose, was an appropriation by law. It was an exemption of 
such lands from the operation of all subsequent laws, until its 
objects could be satisfied and the act have effect. When the 
land should be selected, the title would legitimately relate to 
the date of the act, which is the source of the title. This 
relation, however, is unnecessary to overreach the title or 
complainants, as the selection of the lands was long P1'^ J? 
the application of Cloyes’s heirs to enter them, in March, 1834, 
under the act of 14th July, 1832. Not only so, but on the 
2d of March, 1833, after the location or selection by Governor 
Pope, an act was passed authorizing him to sell the lands thus 
selected, of which the northwest fractional quarter of section 
two was a part. See 4 Stat, at L., 661.

340



JANUARY TERM, 1850. 325

Lytle et al. v. The State of Arkansas et al.

This brings us to the consideration of the question as to 
the competency of the United States to thus appropriate the 
land *in  controversy, (as they most unquestionably [-*09^  
did by the acts referred to,) and the nature of the *-  
interest in the public domain acquired by settlers upon it.

(The counsel then proceeded to argue, that the preemption 
law was not a grant, but merely a bounty which the United 
States may at any time before final acceptance of its terms 
and performance of its conditions wholly modify, destroy, or 
restrict. 2 Land Laws, 101, 102; 9 Cranch, 92; 1 Scam. 
(Ill.), 367; 3 Pet. C. C., 40; 5 Mart. (La.) n . s ., 417; 6 
Mart. (La.), 342; 9 La., 53; 5 How. (Miss.), 765; 13 Pet., 
514.)

But, waiving the question whether the act of June, 1832, 
was a grant, or even a positive reservation, I recur again to 
the argument, that this act was at least an appropriation. 
That is all that is necessay to sustain the title of the defend-
ants. It is sufficient alone that the act of 15th June, 1832, 
was a “ setting apart ” of a portion of the public domain for 
any purpose. This is but an indication by the government, 
through some one of its departments, of its intention to devote 
it to some particular purpose. The title still remains in the 
United States, and the land thus indicated is withheld from 
all subsequent laws. Whether as a grant the act was specific 
or general, whether it passed a present or future interest, com-
mencing upon the “selection,” cannot alter its operation as 
an appropriation. It can be an appropriation of all lands 
within its descriptive terms, without being a grant of them. 
The donation was for one thousand acres, “contiguous to and 
adjoining the town of Little Rock.” The appropriation was 
therefore coextensive, not with the boundaries that might be 
ascertained by the selection under the act, but it was as broad 
as the description of the lands out of which the selection was 
to be made. This will be fully comprehended by observing 
the clear distinction between the tract selected and the body 
of lands out of which the selection was authorized to be made. 
The appropriation was temporary, and for a particular purpose. 
Still, it was to this extent an appropriation. By this act the 
lands were “set apart,” and severed from the public domain, 
until the purposes of that act could be satisfied. Doubtless 
it is true, that, when the objects of the appropriation were 
accomplished, the lands held from disposition by its force 
would relapse into the mass of unappropriated land. But in 

ns case, the appropriation of this tract, amongst others 
embraced in this description of the law, held it until it was 
selected, and the selection held it for ever.
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Again, when the act of 14th July, 1832, was passed, the 
lands claimed by the complainants were not surveyed, nor 
# *any plats on file in the register’s office at the time of

*' -I the expiration of the act of 1830. The bill states the 
surveys to have been made, and the plats thereof to have been 
returned, in December, 1833, and January, 1834. To such 
lands the act of 1830 did not extend the right of preemption. 
On this point the circular letter of instructions from the 
General Land Office, of June 10th, 1830 (2 Land Laws, 540), 
is explicit:—“ Lands not otherwise appropriated, of which the 
township plats are or may be on file in the register’s office 
prior to the expiration of the law (29th May, 1831), are sub-
ject to entry under the act.” These instructions are in precise 
conformity with the act, and should be considered as a part of 
it. The whole tenor of the act shows that it never contem-
plated the possibility of a preemption on any other than sur-
veyed lands, officially known to be such. All the terms of 
the act, particularly the fourth section, contemplate the maps 
of the surveys being on file. The case of settlers upon the 
unsurveyed domain was a clear omission. Such settlers never 
came within its provisions. The act of 14th July, 1832, was 
designed for the relief of that class. So far it was not a revi-
val, but an extension, of the terms of the act of 1830. It 
embraced what the old act did not. The cultivation and 
possession of unsurveyed land was nothing under the first act. 
They were the very basis of right under the new law. What-
ever interest, therefore, the complainants had, is legally to be 
ascribed to this latter act, notwithstanding the proof of pre-
emption before the expiration of the preemption law. Should 
this question, then, be considered as a mere contest between 
titles by relation, extending retrospectively to the first link in 
them, the defendants have the elder title.

The second ground of the demurrer is, “ that the bill shows 
on its face that said Cloyes was not the settler or occupant of 
the northwest and northeast quarters of section two, and 
northwest and northeast quarters of section one, township 
one, north range twelve west.” The third, fourth, fifth, sixth, 
seventh, eighth, and ninth causes of demurrer are all based 
upon the second cause assigned, are altogether substantially 
the same proposition, and may be considered in connection. 
The objections which they present are applicable alone to the 
title of complainants to the northeast fractional quarter ot sec-
tion two, and the northwest and northeast fractional quarters 
of section one, part of the lands claimed by the complainan s. 
These tracts were claimed under the privilege, as appurtenan 
to the right of preemption, proven on the tract cultiva e , 
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which privilege was rejected. These three fractions are held 
by one *of  the defendants under patents, issued upon r^o 
selections made by Governor Pope, under different acts L 
of Congress, granting ten sections of land to the Territory. 
Those acts have no connection with the title to the tract 
before considered. The' claims thus located were assigned to 
Wm. Russell, one of the defendants.

That the privilege of preemption did not extend to the 
additional fractions claimed as appurtenant to it, that the 
decision of the register and receiver was right in rejecting it, 
and that decision conclusive until reversed or set aside, and 
that the subsequent proceedings of the receiver at Little 
Rock in granting his certificate were unwarranted, appear by 
reference to the act of 29th May, 1830, the instructions of the 
Commissioner of the General Land Office under it, and the 
opinions of the Attorney-General in exposition of them.

(The counsel then proceeded to show that the title of the 
complainants was not good to the three fractional quarter-
sections.)

Mr. Justice McLEAN delivered the opinion of the court.
This writ of error brings before us a decree of the Supreme 

Court of the State of Arkansas.
The complainants filed their bill in the Pulaski Circuit 

Court of that State, charging that Nathan Cloyes, their 
ancestor, during his life, claimed a right of preemption under 
the act of Congress of the 29th of May, 1830, to the north-
west fractional quarter of section numbered two in township 
one north of range twelve west. That he was in possession 
of the land claimed when the above act was passed, and had 
occupied it in 1829. That he was entitled to enter, by legal 
subdivisions, any number of acres, not more than one hun-
dred and sixty, or a quarter-section, to include his improve-
ment, upon paying the minimum price for said land. That 
Cloyes, in his lifetime, by his own affidavit, and the affidavits 
of others, made proof of his settlement on, and improvement 
of, the above fractional quarter, according to the provisions 
of the above act, to the satisfaction of the register and re-
ceiver of said land district, agreeably to the rules prescribed 
onJk %Commissioner of the General Land Office; and on the 

th of May, 1831, Hartwell Boswell, the register, and John 
Keaman, the receiver, decided that the said Cloyes was epti- 

Pre®mP^on right claimed.
th ^44? same day he applied to the register to enter 
tv nor^wes^ fractional quarter of section two, containing 

ir y acres and eighty-eight hundredths of an acre; also the
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*Q9Q1 *northeast  fractional quarter of the same section, con-
J taining forty-two acres and thirty-two hundredths of 

an acre; and also the northwest and northeast fractional 
quarters of section numbered one, in the same township and 
range, containing thirty-five acres and forty-one hundredths 
of an acre, the said fractional quarter-sections containing one 
hundred and eight acres and sixty-one hundredths of an 
acre; and offered to pay the United States, and tendered to 
the receiver, the sum of one hundred and thirty-five dollars 
seventy-six and a fourth cents, the government price for the 
land. But the register refused to permit the said Cloyes to 
enter the land, and. the receiver refused to receive payment 
for the same, on the ground that he could only enter the 
quarter-section on which his improvement was made. That 
the other quarter-sections were contiguous to the one he 
occupied.

That under the act of the 29th of June, 1832, entitled, 
“An act establishing land districts in the Territory of 
Arkansas,” the above fractional sections of land were trans-
ferred to the Arkansas land district, and the land office was 
located at Little Rock, to which the papers in relation to this 
claim of preemption were transmitted.

The bill further states, that under an act of Congress of 
the 15th of June, 1832, granting to the Territory of 
Arkansas one thousand acres of land for the erection of a 
court-house and jail at Little Rock, and under “An act to 
authorize the Governor of the Territory to sell the land 
granted for a court-house and jail, and for other purposes,” 
dated 2d March, 1833, John Pope, then Governor of said 
Territory, among other lands, selected, illegally and by mis-
take, for the benefit of the Territory, the said northwest frac-
tional quarter of section numbered two, for which a patent 
was issued to the Governor of the Territory and his suc-
cessors in office, for the purposes stated.

That the said John Pope, as Governor, under an act grant-
ing a quantity of land to the Territory of Arkansas, for the 
erection of a public building at the seat of government of 
said Territory, dated 2d March, 1831, and an act to authorize 
the Governor of the Territory to select tell sections to build 
a legislative house for the Territory, approved 4th July, 1832, 
selected the northeast fractional quarter of section two, ana 
the northwest fractional quarter and northeast fractiona 
quarter of section one, as unappropriated lands, and, having 
assigned the same to William Russell, a patent to him was 
issued therefor, on or about.the 21st of May, 1834, bot o 
which, the complainants allege, were issued in mistake an
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in violation of law, and in fraud of the legal and vested right 
of their ancestor, Cloyes.

That after the refusal of the receiver to receive payment 
for *the  land claimed, an act was approved, 14th July, 
1832, continuing in force the act of the 29th of May, *-  
1830, and which specially provided, that those who had not 
been enabled to enter the land, the preemption right of which 
they claimed, within the time limited, in consequence of the 
public surveys not having been made and returned, should 
have the right to enter said lands on the same conditions, in 
every respect, as prescribed in said act, within one year after 
the surveys should be made and returned, and the occupants 
upon fractions in like manner to enter the same, so as not to 
exceed in quantity one quarter-section. And that this act 
was in full force before Governor Pope selected said lands, 
as aforesaid. That the public surveys of the above fractional 
quarter-sections were made and perfected on or about the 1st 
of December, 1833, and returned 'to the land office the begin-
ning of the year 1834. On the 5th of March, 1834, the com-
plainants paid into the land office the sum of one hundred 
and thirty-five dollars and seventy-six and one fourth cents, 
in full for the above-named fractional quarter-sections. That 
a certificate was granted for the same, on which the receiver 
indorsed, that the northwest fractional quarter of section two 
was a part of the location made by Governor Pope in select-
ing one thousand acres adjoining the town of Little Rock, 
granted by Congress to raise a fund for building a court-
house and jail for the territory; and that that indorsement 
was made by direction of the Commissioner of the General 
Land Office.

That the register of the land office would not permit the 
said fractional quarter-sections to be entered.

That the patentees in both of said patents, at the time of 
their application to enter the lands, had both constructive 
and actual notice of the right of Cloyes. And that the pres-
ent owners of any part of these lands had also notice of the 
rights of the complainants.

The answer of the Real Estate Bank and trustees admits 
the Pr00^ °.^ the preemption claim of Cloyes, but they say, 
“From beginning to end it is a tissue of fraud, falsehood, and 
perjury, not only on the part of Cloyes, but also on the part 
°i those persons by whose oaths the alleged preemption was 
established. And they allege, that the lots four, five, and 
Fx’ V1 block eight, in fractional quarter-section two, claimed 

y the bank, were purchased of Ambrose H. Sevier in the 
most perfect good faith, and without any notice or knowledge 

345



330 SUPREME COURT.

Lytle et al. v. The State of Arkansas et al. 

whatever, either constructive or otherwise, of any adverse 
claim thereto.” That they have made improvements on the 
same, which have cost twenty-five thousand dollars, without

-i having it intimated *to  them that there was any ad- 
J verse claim, until all of said improvements had been 

completed.
James S. Conway, in his answer, denies the validity of the 

preemption right set up in the bill, and alleges that it was 
falsely and fraudently proved. And he says, that when he 
purchased, “he did not know that there was any bond fide 
adverse claim or right to said lots, or any of them; and he 
avers, that he is an innocent purchaser, for a valuable con-
sideration, and without actual or implied notice, except as 
hereinafter stated.” And he admits that he occasionally 
heard the claim of Cloyes spoken of, but always with the 
qualification that it was fraudulent and void, and had been 
rejected by the government.

Samuel A. Hempstead, in his answer, denies that, at the 
time of the purchase of said lots, or the recording of said deed, 
he had notice, either in fact or law, of the complainants’ claim.

The other defendants filed special demurrers to the bill. 
The Circuit Court, as it appears, sustained the demurrers, and 
in effect dismissed the bill. The cause was taken to the Su-
preme Court of Arkansas by a writ of error, which affirmed 
the decree of the Circuit Court.

The demurrers admit the truth of the allegations of . the 
bill, and, consequently, rest on the invalidity of the right 
asserted by the. complainants. The answers also deny that 
Cloyes was entitled to a preemptive right, and a part, if not 
all of them, allege that they were innocent purchasers, for a 
valuable consideration, without notice of the complainants 
claim.

The first section of the act of 29th May, 1830, gave to 
every occupant of the public lands prior to the date of the 
act, and who cultivated any part thereof in the year 1829, a 
right to enter at the minimum price, by legal subdivisions, 
any number of acres not exceeding one hundred and. sixty or 
a quarter-section, to include his improvement; provided the 
land shall not have been reserved for the use of the United 
States, or either of the several States.

In the third section of the act it is provided, that, before 
any entries being made under this act, proof of settlement or 
improvement shall be made to the satisfaction of the regis er 
and receiver of the land district in which the lands may ie, 
agreeably to the rules prescribed by the Commissioner o e 
General Land Office for that purpose.
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On the 10th of June, 1830, the commissioner issued his 
instructions to the receivers and registers under the above 
act, in which he said, that the fact of cultivation and posses-
sion required “ must be established by the affidavit of the 
occupant, supported by such corroborative testimony as may 
be entirely *satisfactory  to both; the evidence must r^ooo 
be taken by a justice of the peace in the presence of •- 
the register and receiver.” And the commissioner directed, 
that, where the improvement was wholly on a quarter-section, 
the occupant was limited to such quarter; but where the im-
provement is situated in different quarter-sections adjacent, 
he may enter a half quarter in each to embrace his entire im-
provement.

Another circular, dated 7th February, 1831, was issued, 
instructing the land officers, where persons claiming preemp-
tion rights had been prevented under the above circular from 
making an entry, “ by reason of the township plats not having 
been furnished by the surveyor-general to the register of the 
land office, the parties entitled to the benefit of said act may 
be permitted to file the proof thereof, under the instructions 
heretofore given, identifying the tract of land as well as circum-
stances will admit, any time prior to the 30th of May next.” 
And they were requested to “ keep a proper abstract or list 
of such cases wherein the proof shall be of a character suffi-
cient to establish to their entire satisfaction the right of the 
parties, respectively, to a preemption,” &c. “ No payments, 
however, were to be received on account of preemption rights 
duly established, in cases where the townships were known 
to be surveyed, but the plats whereof were not in their office, 
until they shall receive further instructions.”

Under this instruction, on the 28th of May, 1831, the 
register and receiver held that Nathan Cloyes was entitled 
to the northwest fractional quarter, as stated in the bill, but 
rejected the privilege of entering the adjoining fractions.

Several objections are made to this procedure. It is con-
tended that the land officers had no authority to act on the 
subject, until the surveys of the township were returned by 
the surveyor-general to the register’s office; and, also, that in 
receiving the proof of the preemption right of Cloyes, the land 
ofncers did not follow the directions of the.commissioner. 
iqq  6 instruction of the commissioner, dated 10th June, 
1830, required the proof to be taken in presence of the 
register and receiver, and it appears that the proof was taken 
111 rr firesen.ce the register only.

The law did not require the presence of the land officers 
when the proof was taken, but, in the exercise of his discre-
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tion, the commissioner required the proof to be so taken. 
Having the power to impose this regulation, the commis-
sioner had the power to dispense with it, for reasons which 
might be satisfactory to him. And it does appear that the 
presence of the register only, in Cloyes’s case, was held suffi-
cient. The right was sanctioned by both the land officers, 
*000-1 and by the Commissioner also, so far as to receive the 

J money on the land claimed, without objection as to the 
mode of taking the proof. And, as regards the authority for 
this procedure by the land officers, it appears to be covered 
by the above circular of the commissioner, dated 7th Feb-
ruary, 1831. In the absence of the surveys, the parties 
entitled to the benefits of the act of 1830 were “ permitted 
to file the proof thereof,” &c., identifying the tract of land, 
as well as circumstances will admit, any time prior to the 
30th of May, 1831.

The register and receiver were constituted, by the act, a 
tribunal to determine the rights of those who claimed pre-
emptions under it. From their decision no appeal was given. 
If, therefore, they acted within their powers, as sanctioned 
by the commissioner, and within the law, and the decision 
cannot be impeached on the ground of fraud or unfairness, 
it must be considered final.1 The proof of the preemption 
right of Cloyes being “ entirely satisfactory ” to the land 
officers under the act of 1830, there was no necessity of 
opening the case, and receiving additional proof, under any 
of the subsequent laws. The act of 1830 having expired, 
all rights under it were saved by the subsequent acts. Un-
der those acts, Cloyes was only required to do what was 
necessary to perfect his right. But those steps within the 
law, which had been taken, were not required to be taken 
again.

It is a well-established principle, that where an individual 
in the prosecution of a right does every thing which the law 
requires him to do, and he fails to attain his right by the 
misconduct or neglect of a public officer, the law will protect 
him.2 * In this case the preemptive right of Cloyes having 
been proved, and an offer to pay the money for the land 
claimed by him, under the act of 1830, nothing more could 
be done by him, and nothing more could be required of him 
under that act. And subsequently, when he paid the money 
to the receiver, under subsequent acts, the surveys being

1 Dist ingu ishe d . Barnard v. Ash-
ley, 18 How., 45. Cite d . Rector’s 
Case, 9 Fed. Rep., 18.

2 See The Yosemite Valley Case, 15
348
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returned, he could do nothing more than offer to enter the 
fractions, which the register would not permit him to do. 
This claim of preemption stands before us in a light not less 
favorable than it would have stood if Cloyes or his represen-
tatives had been permitted by the land officers to do what, 
in this respeet, was offer.ed to be done.

The claim of a preemption is not that shadowy right 
which by some it is considered to be. Until sanctioned by 
law, it has no existence as a substantive right. But when 
covered by the law, it becomes a legal right, subject to be 
defeated only by a failure to perform the conditions annexed 
to it. It is founded in an enlightened public policy, ren-
dered necessary by the enterprise of our citizens. The ad-
venturous pioneer, who is *found in advance of our 
settlements, encounters many hardships, and not un- L 
frequently dangers from savage incursions. He is generally 
poor, and it is fit that his enterprise should be rewarded by 
the privilege of purchasing the favorite spot selected by him, 
not to exceed one hundred and sixty acres. That this is the 
national feeling is shown by the course of legislation for 
many years.

It is insisted, that the preemption right of Cloyes extended 
to the fractional quarter-sections named in the bill, the whole 
of them being less than one hundred and sixty acres. We 
think it is limited to the fractional quarter on which his im-
provement was made. This construction was given to the 
act by the commissioner in his circular of the 10th of June, 
1830. He says, “ The occupant must be confined to the 
entry of that particular quarter-section which embraces the 
improvement.” The act gives to the occupant whose claim 
to a preemption is established the right to enter, at the mini-
mum price, by legal subdivisions, any number of acres not 
exceeding one hundred and sixty. But less than a legal 
subdivision of a section or fraction cannot be taken by the 
occupant. It is contended, however, that several fractional 
quarter-sections adjacent to the one on which the improve-
ment was made may be taken under the preemptive right, 
which shall not exceed in the whole one hundred and sixty 
acres. And the second section of the act of 14th July, 1832, 
which provides, “ that the occupants upon fractions shall be 
permitted, in like manner, to enter the same so as not to ex-
ceed in quantity one quarter-section,” it is urged, authorizes 
this view. But in the case of Brown's Lessee v. Clements et

3 How., 666, this court say, the act of 29th May, 1830, 
“gave to every settler on the public lands the right of pre-
emption of one hundred and sixty acres; yet, if a settler 
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happened to be seated on a fractional section containing less 
than that quantity, there is no provision in the act by which 
he could make up the deficiency out of the adjacent lands, 
or any other lands.”

Did the location of Governor Pope, under the act of Con-
gress, affect the claim of Cloyes? On the 15th of June, 
1832, one thousand acres of land were granted, adjoining the 
town of Little Rock, to the Territory of Arkansas, to be lo-
cated by the Governor. This selection was not made until 
the 30th of January, 1833. Before the grant was made by 
Congress of this tract, the right of Cloyes to a preemption 
had not only accrued, under the provisions of the act of 
1830, but he had proved his right, under the law, to the sat-
isfaction of the register and receiver of the land office. He 
had, in fact, done every thing he could do to perfect this 

right. No fault or negligence can *be  charged to 
J him. In the case above cited from 3 Howard, the 

court say,—“ The act of the 29th of May, 1830, appropriated 
the quarter-section of land in controversy, on which Etheridge 
was then settled, to his claim, under the act, for one year, 
subject, however, to be defeated by his failure to comply with 
its provisions. During that time, this quarter-section was 
not liable to any other claim,” &c. And the supplement 
to this act, approved 14th July, 1832, extended its benefits. 
The instruction of the commissioner, dated September 14th, 
1830, was in accordance with this view. He says, “It is, 
therefore, to be expressly understood, that every purchase of 
a tract of land at ordinary private sale, to which a preemp-
tion claim shall be proved and filed according to law, at any 
time prior to the 30th of May, 1831, is to be either null and 
void, (the purchase-money thereof being refundable under 
instructions hereafter to be given,) or subject to any legisla-
tive provisions.”

By the grant to Arkansas, Congress could not have intended 
to impair vested rights. The grants of the thousand acres 
and of the other tracts must be so construed as not to inter-
fere with the preemption of Cloyes.

The Supreme Court of the State, in sustaining the demur-
rers and dismissing the bill, decided against the preemption 
right claimed by the representatives of Cloyes; and as we con-
sider that a valid right, as to the fractional quarter on which 
his improvement was made, the judgment of the State court 
is reversed; and the cause is transmitted to that court for 
further proceedings before it, or as it shall direct, on the de-
fence set up in the answers of the defendants, that they are 
bond fide purchasers of the whole or parts of the fractional 
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section in controversy, without notice, and that that court 
give leave to amend the pleadings on both sides, if requested, 
that the merits of the case may be fully presented and proved, 
as equity shall require.

Mr. Justice CATRON, Mr. Justice NELSON, and Mr. 
Justice GRIER dissented.

Mr. Justice CATRON. r*664
The complainants allege that they have the superior L 

equity to the fractional quarter-section No. 2, and to the other 
lands claimed by the bill, by virtue of an entry under a pref-
erence right; and that the respondents purchased and took 
their legal title with full knowledge of such existing equity 
in the complainants.

1. The defendants claiming section No. 2 (or part of it) 
deny that any such equity exists under the legislation of Con-
gress. 2. That they purchased and took title without any 
knowledge of the claim set up; and being innocent pur-
chasers, no equity exists as to them for this reason also, re-
gardless of anything alleged against them. 3. That they 
expended large sums on the lands purchased, and made 
highly valuable improvements thereon, without any objection 
being made by complainants, or notice of their claim being 
given to respondents, and therefore a court of equity cannot 
interfere with their existing rights.

The bill was dismissed, without any particular ground hav-
ing been stated in the decree why it was made for respon-
dents ; and in this condition of the record the cause is brought 
here by writ of error under the twenty-fifth section of the 
Judiciary Act.

The case made on the face of the bill was rejected, and the 
inquiry on such general decree must be, whether the claim 
set up sought protection under an act of Congress, or an au-
thority exercised under one, so as to draw either in question, 
no matter whether the claim was well founded or not; and 
the fact being found that such case was made, then jurisdic-
tion must be assumed to examine the decree; and, this being 
clearly true in the present instance, jurisdiction must be 
taken, and the equity claimed on part of complainants reex-
amined.

If, however, the decree had proceeded on the second or 
third grounds of defence, regardless of the first, and had so 
declared, then this court would not have jurisdiction to inter-
fere, as no *act of Congress, or an authority exercised 
under it, would have been drawn in question. *■
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In regard, to the lands claimed, except the fractional quar-
ter-section No. 2, we are agreed that the bill should be dis-
missed. So far, the controversy is ended; and as to section 
No. 2, I think the bill should be dismissed also.

The proof of occupancy and cultivation was made in April, 
1831, under the act of 1830, pursuant to an instruction from 
the Commissioner of the General Land-Office having refer-
ence to that act. The act itself, the instruction given under 
its authority, and the proofs taken according to the instruc-
tion, expired and came to an end on the 29th of May, 1831. 
After that time, the matter stood as if neither had ever 
existed; nor had Cloyes more claim to enter, from May 29, 
1831, to July 14, 1832, than any other villager in Little 
Rock.

July 14, 1832, another preemption law was passed, pro-
viding, among other things, that when an entry could not be 
made under the act of 1830, because the public surveys were 
not returned to the office of the register and receiver before 
the expiration of that act (29th May, 1831), then an occu-
pant who cultivated the land in 1829, and was in actual 
possession when the act of 1830 was passed, should be 
allowed to enter under the act of 1832 the quarter-section he 
occupied; and also adjoining lands to which the improve-
ment extended, in legal subdivisions, so as to increase his 
entry to a quantity not exceeding 160 acres. Under the act 
of 1832, the entry in controversy was offered, and afterwards 
allowed, for the purpose of letting in complainants, so that a 
court of justice might investigate their claim, although it had 
been pronounced illegal at the department of public lands, 
the officers there acting under the advice of the Secretary of 
the Treasury.

The act of 1830, and the circular under it, having expired, 
the commissioner issued a new circular (28th July, 1832, 2 
Land Laws and Opinions, 509), prescribing to registers and 
receivers the terms on which entries should be allowed under 
the act of 1832, by which circular proof was required of cul-
tivation in 1829, and residence on the 29th of May, 1830; 
and that this proof should be made after the legal surveys 
were returned to the office of the register and receiver; and 
the right to make the proof, and to enter, should continue 
for one year after the surveys were returned, unless the 
lands were sooner offered at public sale; and that then the 
entry should be made before the public sale took place.

The necessity of this new proceeding is manifest. By the 
act of April 5,1832, all actual settlers at this date (5th April, 
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*1832) were authorized to enter, within six months 
thereafter, one half quarter-section, including their re- *-  
spective improvements. Such rights stood in advance of 
claimants under the act of July 14, 1832. In the mutations 
of a new country, the fact was well known that improve-
ments passed from hand to hand with great frequency by 
sale of the possessions; and one in possession (April 5,1832) 
could well enter an improvement cultivated in 1829, and 
held on the 29th of May, 1830, he having purchased such 
possession. If Cloyes, therefore, had sold out to another 
before the act of April 5th was passed, then that other occu-
pant, and not Cloyes, would have had the right to enter 
section No. 2; and therefore it was highly necessary to know 
who had the best right to a preemption at the time each 
entry was offered. A still greater necessity existed for new 
proof. Until the surveys were returned, it was usually 
improbable for the register and receiver to know what sub-
division had been occupied, or to what land, or how much, 
the preemption right extended: and as all those who had 
a right of entry on lands not surveyed and legally recog-
nized as surveyed were provided for by the act of 14th July, 
1832, and the act required them to make proof, and to enter, 
within one year after the surveys were returned, by legal 
subdivisions according to the surveys, it is hardly possible 
to conceive what other course could have been adopted at 
the land-office than that which was pursued, as the surveys 
were the sole guide at the local offices where entries were 
made. But it is useless to speculate why the new circular 
was issued; the commissioner had positive power to do so, 
and the act, when done, bound every enterer. Nor could a 
legal entry be made under the act of 14th July, 1832, with-
out the new proof, and an adjudication by the register and 
receiver, founded on such proof, that the right of entry 
existed; and as no such proof was offered by the complain-
ants, they had no right to enter even the 30T8^ acres, and 
certainly not the 108TVfr acres. That an entry could not be 
lawfully made, without new proof to warrant it, for the lesser 
quantity, is our unanimous opinion; and in this we concur 
With those conducting the General Land-Office.
T u an°ther reason, I think their claim should be rejected, 

ittle Rock was the seat of the Territorial government, at 
pe^a^n Public buildings were necessary; and on the 

°J "une’ 1832, an act was passed, that there be then 
granted to the Territory of Arkansas a quantity of land not 
exceeding one thousand acres, “contiguous to and adjoining” 

e town of Little Rock, for the erection of a court-house and 
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jail in said town, which lands shall be selected by the 
*6671 Governor of the Territory, and be disposed of as the 

J Legislature shall direct, and the proceeds be applied 
towards building said court-house and jail.

On the 30th of January, 1833, the Governor selected the 
land, and filed his entry in the land-office at Little Rock, 
which entry was received and forwarded to the General Land- 
Office at Washington, and there ratified. The entry included 
the fractional quarter-section No. 2 now claimed by the heirs 
of Nathan Cloyes.

By the act of March 2,1833, the Governor of the Territory 
was required to furnish to the Secretary of the Treasury a 
description of the boundaries of the thousand acres, and the 
Secretary was required to cause to be issued a patent therefor 
to the Governor, in trust, &c. And the Governor was di-
rected to lay off in town lots, as part of the town of Little 
Rock, so much of the grant as he might deem advisable; and 
said Governor was authorized to sell said lots, and to dispose 
of the residue of said thousand-acre grant, and which sale 
was to be at auction, as regarded the town lots and the resi-
due of the land. And he was also authorized to select and 
lay off three suitable squares, within this addition to the 
town, on which might be erected a State-house, a court-
house, and a jail,—one square for each building,—for the 
use thereof, for ever, and for no other use.

The sales were to be for cash, and the Governor was di-
rected to make deeds to purchasers when the purchase-
money was paid. A patent issued to Governor John Pope 
for the land. In October, 1833, he proceeded to sell at 
auction, in lots and blocks, the fraction No. 2, in part, to 
Ambrose H. Sevier, under whom most of the defendants on 
No. 2 claim. Those who have answered deny that they had 
any knowledge of the claim of Cloyes when they purchased 
and took title; and that complainants stood by, permitted 
the purchase, and saw great city improvements made, and 
large sums of money expended, without objection, or any 
intimation being given that they intended to bring forward 
any such claim as the one now set up. But, as remarked in 
the outset, this court has no jurisdiction of these matters, and 
must therefore leave them to the State courts for adjudication 
and final settlement.

How, then, did the claim of the complainants stand when 
the city lots were sold in 1833? Cloyes never offered o 
enter fraction No. 2 alone; he offered to enter, says the i 
(28th May, 1831), with the register at Batesville, sectional 
quarter No. 2 for 30M acres 5 northeast fractional quarter 
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for 42^^ acres; and. northwest and northeast fractional 
quarters of section No. 1, containing 35^- acres; making 
*in all acres. The proof made was, that he r*eno
resided on No. 2 for 30/^ acres. This entry was L 
refused, on a ground not open to controversy. By the act of 
1830, only that quarter-section on which the improvement 
was could be entered, no matter what quantity it contained. 
In this we are unanimous now; and also, that the entry 
allowed is void for all but the fraction No. 2. Here was an 
offer to enter in 1831 that could not be lawfully done at that 
time; then a refusal to receive the entry was proper. The 
claim to enter 1081%^ acres was adhered to, throughout, by 
Cloyes and his heirs. The offer to enter the whole quantity 
of 108/-^ acres was again made in 1834; and we agree in 
opinion that the entry could not be lawfully received at the 
latter period for this larger quantity; less than the whole 
was never claimed.

As already stated, the entry that was admitted in 1834 was 
made to enable the party to litigate his rights, if any existed, 
as against the city title; not because the claim to enter was 
lawful, in the estimation of the Secretary of the Treasury 
and the Commissioner of the General Land-Office, for they 
had decided against its validity. The offer to enter being 
illegal, and the entry as received being illegal, it is not per-
ceived on what ground a court of equity can uphold the claim 
even in part, and thereby overthrow a patent of the United 
States, and oust purchasers who relied on such patent.

In the next place, when the act of June 15, 1832, was 
passed, authorizing the Governor of Arkansas Territory to 
locate the thousand acres, the act of 1830 had expired; no 
right of entry existed in Cloyes. The land appropriated to 
public use was to be taken “ contiguous to and adjoining the 
town of Little Rock ”; all the land adjoining was reserved 
by the act, subject to a selection by the Governor, as a public 
agent; the grant was a present grant of the thousand acres, 
without limitation. Cloyes had no claim to interpose at that 
time; and on the selection being made, it gave precision to 
the land granted, and the title attached from the date of the 
act. In the language of this court, in Rutherford v. Grreene’s 
Heirs (2 Wheat., 206), the grant which issued to Governor 
Rope in pursuance of the act of June 15,1832, “relates to the 
inception of his title.” That also was a present grant of 
5,000 acres to General Greene, made by an act of the Legis-
lature of North Carolina, but unlocated by the act of Assem- 

was granted in the military district generally, and 
ordered to be surveyed by certain commissioners. Soon 
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afterwards it was located by survey, and the question pre-
sented to this court was, as to what time the title had relation 

f°r selected; when it was held, that the *grant  
J was made by the act directly, and gave date to the 

title, and of necessity overreached all intervening claims for 
the land selected.

This case is far stronger than that. Here the act of 1830 
was made part of the act of July 14, 1832; they stood as one 
act, and took date on the 14th of July. The act provides, 
“ That no entry or sale should be made, under the provisions 
of this act, of lands which shall have been reserved for the use 
of the United States, or either of the States. The land, to 
the quantity of one thousand acres, adjoining the then town 
of Little Rock, had been expressly reserved by the act of the 
15th of June, and stood so reserved when the act of July 14th 
was passed, subject to selection in legal subdivisions. The 
act of June 15th had no exception; the object was of too 
much importance to allow of any. If this villager could 
claim a preemption, so might any other, and the act of June 
would have been without value, as the whole grant might 
have been defeated by occupant claims, and the seat of gov-
ernment transferred to private owners. This is manifest. 
Cloyes was a tinner, carrying on his trade in the edge of the 
town, and next his dwelling; adjoining to his house and shop 
he cultivated a garden, and on this occupancy and cultivation 
his claim was founded. Others, no doubt, were similarly sit-
uated. The seat of government was located on the public 
lands, then unsurveyed; and if the act of July 14, 1832, con-
ferred an equity on Cloyes to take 160 acres, so it did on 
others in his situation all around the then town, and adjoin-
ing thereto. If the occupant could take the land adjoining, 
how was it possible for the Governor to add lots and squares 
to the seat of government ? The intention of Congress mani-
festly contemplated that the right of selection should extend 
to all lands adjoining the then town; and that these were 
reserved for public use is, in my judgment, hardly open to 
controversy, on the face of the act of July 14th. But when 
we take into consideration the fact, that General Greene s 
title had been upheld on the principle that it took date with 
the act making the grant, and that the grant made in trust to 
Governor Pope depended on the same principle, and equally 
overreached all intervening claims, no doubt, it would seem, 
could well be entertained, either at the General Land Office 
or by purchasers, that this occupant had no just claim, and 
could not interfere and overthrow titles derived under the 
act of June 15, 1832.

356



JANUARY TERM, 1850. 669

Boswell’s Lessee v. Otis et al.

And this is deemed equally true for another and similar 
reason. If this preference of entry for public use could be 
overthrown by a subsequent preemption law, so may every 
other made to *secure  locations for county seats and 
public works. The reservation was quite as definite L 
as where salt springs and lead mines were reserved, or lands 
on which ship-timber existed. In such cases the President de-
termines that the lands shall be reserved from sale, and this is 
always done after the surveys are executed and returned; 
and certainly, had such power been vested in him to reserve 
lands adjoining the seat of government of Arkansas, for the 
use thereof, he could have lawfully made the selection ; and 
the authority to do so having been conferred by Congress on 
the Governor, his power was equal to that of the President 
in similar cases, where lands are reserved for public use by 
general laws.

For these reasons, I think the decree ought to be affirmed; 
and I have the more confidence in these views, because they 
correspond with the accumulated intelligence and experience 
of those engaged in administering the Department of Public 
Lands, and with the practice pursued at the General Land- 
Office, from the date of the act of July 14, 1832, to this time.

ord er . [335
This cause came on to be heard on the transcript of the 

record from the Supreme Court of the State of Arkansas, 
and was argued by counsel. On consideration whereof, it is 
now here ordered, adjudged, and decreed by this court, that 
the decree of the said Supreme Court in this cause be, and the 
same is hereby, reversed, with costs, and that this cause be, 
and the same is hereby, remanded to the said Supreme Court, 
for further proceedings to be had therein in conformity to the 
opinion of this court.

Thomas  E. Bosw el l ’s Less ee , Plai nti ff , v . Lu - 
cius B. Otis , Admi nis tra to r , Marg aret  Dicki n - *-  
son , Widow , and  Edwar d  F., Julia  S., Marg aret  O., 
Joh n  B. B., Rodo lph us , Mart ha  Jane , an d  James  A. 
Dickins on , Minor  Child ren , of  Rodo lp hus  Dickin -
son , DECEASED, BY L. O. RAWSON, THEIR GUARDIAN 
an d  Nex t  Frien d , et  al .

act 1824 confers on the Court of Common Pleas gen-
c ancery powers. The twelfth section gives jurisdiction over the rights 
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