
JANUARY TERM, 1850. 262

Brabston v. Gibson.

title to recover. It is the defendant who has pleaded a privi-
lege or exemption under a statute of the United States, and 
relies upon it as his only defence. If the decision of the 
State court had been against him, his right to have his case 
reexamined by this court could not be doubted. But the 
decision has been in favor of the right set up under the 
statute, the validity of which was denied by the plaintiffs. 
We have no jurisdiction to entertain a writ of error to the 
Supreme Court of Ohio at their suggestion.

This case must, therefore, be dismissed, for want of juris-
diction.

ORDER*
This cause came on to be heard on the transcript of the 

record from the Supreme Court of the State of Ohio, within 
and for the County of Hamilton, and was argued by counsel. 
On consideration whereof, it is now here ordered and ad-
judged by this court, that this cause be, and the same is 
hereby, dismissed, for the want of jurisdiction.

*Ann  Brabs ton , Plain tif f in  erro r  v . Tobias  
Gibso n . 1 263

Where promissory notes were executed in Louisiana, but made payable in 
Mississippi, and indorsed in Mississippi, and the indorsee sues in Louisiana, 
the law of Mississippi, and not that of Louisiana, must be the law of the • 
case.1

_ 1 Cit ed . Supervisors v. Galbraith, 9 
Otto, 218; Fitch v. Reiner, 1 Flipp., 17.

Where a contract is by its terms to 
be performed in a State other than 
that in which it is made, the law of 
the State in which it is to be per-
formed must govern. Dickinson v. 
Edwards, 58 How. (N. Y.) Pr. 24- 
Dunn v. Welsh, 62 Ga., 241. But a 
contract by a resident of one State, 
made and to be performed in another, 
is governed by the lex loci contractus 
as regards its validity and construc- 
lon, and not by the lex fori where 

remedy is sought for a breach. Wil-
liams v. Garr, 80 N. C., 294.

The place of contract is not the 
place where the note or bill is made, 
itTi’v r datie^ ’ but the Place where 
frn de iVered from drawer to drawee, 
from promisor to payee, from indor-

sers to indorsee. Overton v. Bolton, 9 
Heisk. (Tenn.), 762.

The question whether a note is ne-
gotiable in form is to be decided by 
the law of the State where it was 
made, not of that where it is sued. 
Stix v. Mathews, 63 Mo., 371.

The endorsement of a negotiable 
note is a new contract, and is governed 
by the law of the place where it is 
made, and not by that of the place 
where the remedy is sought. Bur-
rows v. Hannegan, 1 McLean, 315; 
Davis v. Clemson, 6 Id., 622; Bank of 
Illinois v. Brady, 3 Id., 268; Dundas 
v. Bowler, Id., 397; Orr v. Lacy, 4 Id., 
243.

The liability of the endorser of a 
note is governed by the law of the 
State where it is payable. Gaylord v. 
Johnson, 5 McLean, 448.
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By the law of Mississippi, where the indorsee sues the maker, the “ defendant 
shall be allowed the benefit of all want of lawful consideration, failure of 
consideration, payments, discounts, and set-offs, made, had, or possessed 
against the same, previous to notice of the assignment.”

Where the notes were originally given for the purchase of a plantation, which 
plantation was afterwards reclaimed by the vendor (under the laws of Louis-
iana and the deed), and, in the deed of reconveyance made in consequence 
of such reclamation, the plantation remained bound for the payment of 
these notes, these facts do not show a “ a want of lawful consideration, fail-
ure of consideration, payment, discount, nor set-off,” and consequently fur-
nish no defence for the maker when sued by the indorsee.

The fact, that the notes were indorsed “2Ve varietur” by the notary, did not 
destroy the negotiability of the notes.

As against the maker of a note or acceptor of a bill, payable at a specified 
place, it is not necessary for the holder to make a demand at such place, as 
a condition precedent to bringing action; and, therefore, it is not necessary 
to aver such a demand in his declaration, or prove it at the trial.

This  case was brought up, by writ of error, from the Cir-
cuit Court of the United States for Louisiana.

Ann Brabston was a citizen of Mississippi, and Gibson of 
Louisiana.

The facts in the case were somewhat complicated. There 
was a “ case agreed ” in the Circuit Court, which is inserted 
in this statement; but in consequence of a reference to long 

A party residing in one State who 
goes into another State and there 
makes an agreement with a citizen of 
that State for a loan, lawful by its 
laws, but usurious under the laws of 
the borrower’s State, cannot render 
his note given for such loan void by 
making it payable in his own State. 
Nor does the fact that the obligation 
is executed in the latter State, and 
sent to the lender by mail, require 
that it should be governed by the 
usury laws of the State where it was 
signed. Wayne County Savings Bank 
v. Low, 81 N. Y., 566; s. c., 8 Abb. N. 
Cas., 390.

Where a promissory note is made 
in this State, by a resident thereof, 
bearing date here, by its terms paya-
ble at some place in the State, with 
no rate of interest specified, and no 
intention of the maker existing that 
it will be taken elsewhere for dis-
count, if it is first negotiated in an-
other State, at a rate of interest 
lawful there, but greater than that 
allowed by the usury laws of this 
State, it is invalid. [Reviewing many 
authorities.] Dickinson v. Edwards, 
77 N. Y., 573 ; affirming 13 Hun., 405.

A contract made in another State 
276

will be presumed to have been entered 
into with reference to the laws of thal 
State, but in the absence of any find-
ing on the subject in an action on the 
contract in this State, it will be as-
sumed in favor of the judgment thal 
the lex loci is the same as the lex fori. 
Chapin v. Dobson, 78 N. Y., 74.

A note was made in Kansas paya-
ble in Missouri, and contained a stip-
ulation to pay attorney’s fees if suit 
should be instituted on the note. The 
note was indorsed and transferred be-
fore maturity to the bank at which it 
was made payable. Held, that the 
maker was liable to the bank on the 
note, although the Supreme Court oi 
Missouri held that such a note was 
not negotiable, the note being negotia-
ble in Kansas. Howenstein v. Barnes,
5 Dill., 482. , . _ „

A promissory note made m Oregon, 
and payable in Scotland, is to be con-
sidered as if made in Scotland. But 
the validity of a mortgage upon real 
property in Oregon, to secure the 
payment of such a note is to be 
tested by the laws of Oregon. Oregon 
¿gc. Trust &c. Co. v. Rathburn, 5 bawy.. 
32.
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deeds, which are made a part of the case agreed, it may be 
proper to collect the facts stated in those deeds, and throw 
them into the form of a continued narrative.

The case was this.
On the 16th of May, 1837, William Harris, a citizen of 

Mississippi, residing in Adams County in that State, became 
indebted to the heirs of Epheus Gibson, in the sum of $11,000, 
bearing eight per cent, interest till paid.

On the 24th of March, 1838, Harris purchased from Tobias 
Gibson, the defendant in error, who was then the owner of a 
plantation of 1,219 acres in the parish of Concordia in Louis-
iana, and of twenty-four slaves thereon, an undivided moiety 
of the said plantation and slaves, whereby he and Gibson 
became tenants in common thereof.

On the 11th of March, 1839, Harris became indebted to the 
Agricultural Bank of Mississippi, in the sum of $25,272.02, 
for which he gave his two promissory notes to the said bank, 
both dated on that day, one of them for $6,398.55 payable on 
the 1st of February, 1840; the other of them for $18,873.47, 
payable on the 1st of April, 1840.

On the 16th of March, 1839, Harris executed a mortgage 
of his undivided moiety of the plantation and slaves pur-
chased *from  Gibson to the Agricultural Bank of r*Qfi4  
Mississippi, to secure the payment of these two notes. *•

On the 24th of December, 1839, Harris executed a second 
mortgage of the same property to the heirs of Epheus Gibson, 
to secure the payment of the debt due to them.

On the 24th of December, 1839, Harris and wife resold to 
Tobias Gibson the undivided moiety of the plantation and 
slaves (subject to these two mortgages), for the sum of 
$70,000, which was to be thus paid by Gibson. He was to 
pay off the two mortgage debts in the following manner:— 
The two notes held by the Agricultural Bank of Mississippi 
in four annual instalments during the years 1840,1841,1842, 
and 1843; the debt to the heirs of Epheus Gibson in three 
annual instalments during the years 1844, 1845, 1846 (which 
arrangement and postponement of payments by the bank 
and the heirs of Epheus Gibson Harris became responsible 

balance of the $70,000, of purchase-money, 
viz., $29,510.79, he, Gibson, gave Harris (then being a citi- 
z,e^ r®®^ent Mississippi) four promissory notes, all 

at the parish of Concordia, on the 24th of December, 
viz • ana payable at the Agricultural Bank of Mississippi,

One for $2,000, payable on the 1st of February, 1844. 
One for $6,000, payable on the 1st of February, 1845.
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One for $7,000, payable on the 1st of February, 1846.
One for $14,510.79, payable on the 1st of February, 1847.
But he, Gibson, was to have the liberty of extending the 

time of the payment of each note one year more, on payment 
of eight per cent, interest. The said four notes were each re-
spectively marked “JVe varietur ” by the parish judge, at the 
time of the act of sale, to identify the same therewith.

As security for the fulfilment of the terms of purchase, Gib-
son, in the act of sale, specially mortgaged and hypothecated, 
in favor of Harris, the property so purchased; and he also 
covenanted that it was “ a sale in which the power or right of 
redemption was specially reserved in favor of the vendor 
(Harris), for the period of ten years from the date of the act 
of sale, to be by him exercised at any time within the said 
period of ten years, agreeably to the provisions of the laws of 
the State of Louisiana.”

Those provisions are the following (Civil Code of Louis-
iana, § 2031, § 2545 to § 2566)

§ 2031. “ A sale may be made conditioned to be void, if the 
vendor chooses to redeem the property sold.”

§ 2545. “ The right of redemption is an agreement or peti-
tion, by which the vendor reserves to himself the power of tak-
ing back the thing sold by returning the price paid for it.” 
*2651 2546. “ The right of redemption cannot be re-

’ served for a time not exceeding ten years.”
§ 2550. “ A person having sold a thing, with the power of 

redemption, may exercise the right against a second pur-
chaser, even in case such right should not have been men-
tioned in the second sale.”

§ 2553. “ The person who purchases an estate under a 
condition of redemption has the fruits until the vendor ex-
ercises his right of redemption.”

§ 2565. “ The vendor who exercises the right of redemption 
is bound to reimburse to the purchaser, not only the purchase-
money, but also the expenses resulting from the necessary 
repairs, those which have attended the sale, and the price of the 
improvements which have increased the value of the estate..

§ 2566. “ When a vendor recovers the possession of his 
inheritance, by virtue of the power of redemption, he recovers 
it free from any mortgages or encumbrances created by the 
purchaser, provided full possession be recovered within e 
ten years, as provided by § 2546.”

On the 21st of January, 1840, Harris, then being a citizen 
and resident of Mississippi, executed a promissory note ( or 
what particular consideration does not appear), date, a 
Natchez, for $6,000, payable to Ann Brabston, the plainun
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in error, who was also a citizen and resident of Mississippi, 
twelve months after date, and delivered it to her there.

On the same day, Ann Brabston gave Harris a receipt, also 
dated at Natchez, acknowledging that she had received from 
him two of the above stated notes of Gibson, viz., that for 
$6,000, payable on the 1st of February, 1845, and that for 
$7,000, payable on the 1st of February, 1846, “ to be held by 
me as collateral security for the payment of the note of 
William Harris to me,” executed the same day.

The indorsement, transfer, and delivery of these notes by 
and between Harris and Brabston, were made at Natchez, in 
Mississippi. The whole transaction was without any notice, 
knowledge, or consent, on the part of Gibson.

On the 21st of January, 1841, the note of Harris and 
Brabston for $6,000 (as collateral security for which the two 
notes of Gibson of $6,000 and $7,000 were given to her) 
became due; it was not presented for payment, renewed, or 
protested (so far as appears); no notice thereof, or that the 
said note or that the two other notes were held by Brabston, 
was given to Gibson; and Brabston then was, and at all 
times since has continued to be, the holder of the note of 
Harris, dated the 21st of January, 1840.

*On the 18th of September, 1841, Harris claimed 
his right of redemption, and thereupon Gibson and L 
wife reconveyed to him, by an authentic act, dated that day,. 
all the property conveyed to him by Harris on the 24th of 
December, 1839, for the consideration of $70,000, which he 
acknowledges to have received in the manner following, viz.:

It was recited in the said act of reconveyance, that the two 
mortgage debts to the Agricultural Bank of Mississippi, and 
to the heirs of Epheus Gibson, still remained unpaid; and 
Harris ■ covenanted to assume the payment thereof himself, 
and to guarantee Gibson against any personal liability there- 

remaining part of the said $70,000, viz., the 
$29,510.79, for which Gibson had given his four promissory 

Harris, the first and last of them, those for $2,000 
and $14,510.79, were actually surrendered and returned, and 
as to the remaining two, for $6,000 and $7,000, it was stipu- 
ated that “ they are not returned to the said Gibson at the 

passing of this act, but the said Harris hereby stipulates and 
guarantees the return and cancelling of said notes; and, to 
CiR116 n Svme’ hereby specially mortgages in favor of said 
crops11 property” then conveyed, with the growing 

t.Pp November, 1841, Gibson produced before
p nsn judge of Concordia the two notes for $2,000 and 
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814,510.79; and the mortgage granted for the amount thereof 
was thereupon declared by the said judge to be so far an-
nulled.

On the — of March, 1843, Harris was declared a bankrupt 
by a decree of the District Court of the United States for the 
Louisiana District, under the bankrupt law of the United 
States; and, by further proceedings in that court, obtained a 
final discharge and certificate.

On the 14th of February, 1846, Brabston commenced this 
suit against Gibson, in the Circuit Court of Louisiana, to re-
cover the whole amount of the two notes in question, amount-
ing to 813,000, with, interest and costs.

The answer of Gibson was as follows.

“ The Answer of Tobias Gibson to the Petition of Ann 
Brabston, exhibited against him in the Court aforesaid.

“ This defendant denies all and singular the matters and 
things set forth and alleged in plaintiff’s petition, except such 
as are hereafter specially confessed and admitted. Defendant 
admits the execution of the two notes sued on, and that he 
signed* the same and delivered them to William Harris, to 
whose order they are payable, at the time of their execution. 
But defendant wholly denies that plaintiff is the owner there- 
*2671 °^’ or entiUed *to sue thereon. Further answering,

J defendant states that both the notes sued on were ex-
ecuted and given to the said William Harris, in sole consider-
ation of the purchase, and for a part of the price, of one un-
divided half of a certain plantation, and certain slaves thereon, 
purchased by said defendant from said Harris, on the 24th 
day of December, 1839; which purchase, as well as execution 
and delivery of said notes, was evidenced by an authentic 
act of sale, passed before George W. Keeton, parish judge of 
the parish of Concordia in this State, on the day and year 
last aforesaid, and a duly certified copy of which act is here-
to annexed, and made a part of this answer.

“ Defendant further alleges, that in said act of sale said 
vendor, Harris, specially stipulated for and reserved to himsel 
the right of redemption of the property so sold for the peno 
of ten years from the date of said act, as will more iu y 
appear by reference thereto, and said notes sued on were 
identified with said act, and marked Ne varietur by the pans 
judge, as appears upon their face, as also in said act.

“ Defendant further alleges, that afterwards, to wit, on 
18th day of September, 1841, and long before the.ma un y 
of either of the notes sued on, the said William Harns c ai
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the right of redemption, so reserved for him in the act of sale 
above mentioned, and according to the stipulations and pro-
visions set forth and contained in said act; wherefore, and in 
accordance with said claim by said Harris, and of the stipula-
tions of said original act of sale, this defendant did, on the said 
18th day of September, 1841, at the parish of Concordia, and 
in conjunction with his wife, Amanda Fletcher, by authentic 
act passed before James Dunlap, judge and ex officio notary 
public in and for said parish of Concordia, resell and recon-
vey said property conveyed to him by said first-mentioned 
act to the said Harris, according to the rights and claims of 
said Harris to redeem the same.

“ And defendant further states, that by said last-mentioned 
act said Harris did, in part consideration thereof, cancel the 
two notes sued on, and wholly discharge and release defend-
ant from all liability therefor; all of which will more fully 
appear by reference to an authenticated copy of said last- 
mentioned act, which is hereto annexed and made part of 
this answer.

“ Defendant further states, that both said acts above men-
tioned were, upon their execution, respectively, duly recorded 
in the proper office. And so said defendant says that said 
notes, by virtue of said claim of the right of redemption, and 
of the reconveyance made in consequence thereof by this 
defendant and wife to said Harris, and by virtue of the stipu-
lations contained in said act of resale, and by operation of 
law, were *wholly  discharged, and this defendant re- 
leased from all liability therein. *-

“ Further answering, defendant says that said notes sued 
on were not transferred to said plaintiff bond fide in the 
ordinary course of business, nor did she obtain possession 
thereof as owner, nor is she the owner thereof; but said 
notes were delivered to said plaintiff, and received and held 
by her, as collateral security for the payment of a certain 
note, drawn by said Harris, and held by said plaintiff, for the 
sum of six thousand dollars, dated Natchez, 21st January, 
rrp an(^ Payable twelve months after date; that said plain-
tiff has never instituted suit upon said last-mentioned note, 
nor made any attempt to enforce the collection of the same.

“Defendant further states, that said notes were so de-
posited with said plaintiff, as collateral security as aforesaid, 
W1. . v knowledge or consent, and in fraud of his rights,
an that he had no notice whatever that said plaintiff held 
a! notes until long after his reconveyance to said Harris as 
oresaid, nor until long after he had transacted with said
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Harris in relation to said notes as aforesaid, and had been 
wholly released and discharged therefrom.

“ Defendant further states, that said notes are payable in 
the State of Mississippi, and governed in their obligation and 
validity by the laws of said State, and that the transfer or 
pledge of said notes, made by said Harris to said plaintiff, as 
collateral security for the payment of his own note as afore-
said, was also made in the State of Mississippi, and is 
governed by the laws of said State. And defendant avers, 
that by the laws of said State of Mississippi, upon the 
redemption of said Harris of the property, for a portion of 
the price of which said notes were given as aforesaid, and 
upon the release and discharge of said notes by said Harris, 
as aforesaid, said notes were wholly satisfied and discharged, 
nor can said plaintiff, by the laws of said State, maintain any 
action thereon.

“ Wherefore said defendant prays that plaintiff’s claim be 
rejected, with costs, &c., and that a jury trial be awarded in 
this case, and for all other relief.”

When the cause came on for trial, the following case was 
agreed upon.

Case Agreed.
* Ann  Brabs ton  v . Tobia s  Gibs on .

“ 1st. The defendant, Tobias Gibson, on the 24th day of 
December, 1839, executed the promissory notes sued on in 
*9691 ^his *case,  under the circumstances and for the con-

-I sideration set forth in the deed of sale executed to 
him by the payee of said notes, William Harris, a copy of 
which act or deed of sale is hereto annexed, and forms a part 
of this case, as also the said two notes, which are respectively 
marked A, B, and C.

“ 2d. On the 21st of January, 1840, the payee of the said 
two notes, William Harris, being then the holder thereof, in-
dorsed and delivered the same to Mrs. Ann Brabston, the 
plaintiff, as collateral security, to secure the payment of the 
said Harris’s note to the said Ann Brabston, dated on the 
said 21st of January, 1840, and payable twelve months after 
date, for the sum of six thousand dollars, and on the same 
notes mentioned in a receipt from the said Ann to the said 
Harris, under date of the said 21st of January, 1840, which 
is hereto annexed, and makes part of this case, and marked

“ 3d. On the 18th of December, 1841, the said defendant, 
Tobias Gibson, did reconvey to the said William Harris all 
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the property mentioned in the act of sale from Harris to the 
said Gibson, of the date of the 24th of December, 1839, 
before mentioned and referred to, and took back and can-
celled all the notes mentioned in said act of December, 1839, 
except the two notes now sued on, and in and by the said 
act reserved to himself a mortgage to secure him against 
liability on said two notes, as is set forth in said act of recon-
veyance, which is hereto annexed and marked E, and makes 
part of this case.

“4th. The plaintiff is now the holder of the note of the 
said Harris for six thousand dollars, dated the 21st of Janu-
ary, 1840, and payable twelve months after date, and which 
is the same note mentioned in the receipt from said plaintiff 
to said Harris, of the 21st of January, 1840, before referred 
to and made part of this case, and the said note is now in the 
hands of the plaintiff and unpaid, and is hereto annexed and 
made part of this case, and marked F.

“5th. The mortgage reserved by the defendant, Gibson, 
in the act of reconveyance from him to the said Harris, of 
the 18th of September, 1841, to secure the return and can-
celling of the said two notes, is duly recorded and subsisting 
and unreleased, as appears by the certificate of the recorder 
hereto annexed, marked G, and made part of this case.

“6th. The payee of the said two notes, William Harris, 
was, on the — day of March, 1843, declared a bankrupt by a 
decree of the District Court of the United States for the 
Louisiana District, under the bankrupt law of the United 
States, and by the further proceedings in bankruptcy before 
said court has obtained his final discharge and certificate.

*“7th. Harris, the pavee, resides in the State of 
Mississippi, and the notes sued on were indorsed and L 
transferred to plaintiff, and the receipt given by her therefor, 
made and executed by her at Natchez, in the State of Mis-
sissippi, in which State said notes are payable. If on this 
case, as herein stated, the law be for the plaintiff, then judg-
ment to be entered for the said plaintiff for the sum of six 
thousand dollars, with ten per cent, per annum interest, from 
the 21st of January, 1840, till paid; and if the law be for the 
defendant, then judgment to be entered for the defendant.

“ Pren tis s & Finne y , Defendant's Attorneys. 
Rob . Mott , for Plaintiff."

Upon this agreed case, the Circuit Court gave judgment for 
the defendant, Gibson; whereupon the plaintiff sued out a 
writ of error, and brought the case up to this court.

Whilst the cause was pending, Ann Brabston died, and 
283



270 SUPREME COURT.

Brabston v. Gibson.

James M. Brabston, her administrator, was substituted in 
her place.

It was argued by Mr. Johnson (Attorney-General), for the 
plaintiff in error, and by Mr. Gilpin and Mr. Walker, for the 
defendant in error.

For the plaintiff in error, it was contended that judgment 
ought to have been rendered for the plaintiff in error. 
Because,—

1. That, independent of the statute of Mississippi, the 
plaintiff in error was entitled to a judgment, and that the 
ne varietur on the notes does not restrain their negotiability, 
or make it the duty of the indorsee to inquire into the con-
sideration. Fusilier v. Bonin, 12 Mart. (La.), 235; Canfield 
v. Gibson, 1 Mart. (La.) N. s., 145; Abat v. Gormley, 3 La., 
241; King v. Gayoso, 8 Mart. (La.) N. s., 370.

2. That the statute has no operation on the notes, the suit 
having been instituted and prosecuted in Louisiana, its opera-
tion being confined to actions commenced and sued upon 
promissory notes, &c., in Mississippi. Howard .& Hutchinson, 
Statutes, 373, 374 ; Bank of United States v. Donnally, 8 Pet., 
361, 372, 373.

3. That if the statute does apply to notes given in Louisi-
ana and made payable in Mississippi, it affords no defence in 
this case, inasmuch as there was neither a want of lawful con-
sideration, nor a failure of consideration, nor a payment, dis-
count, or set-off, within the true meaning of the statute.

4. That if there was a want of consideration, &c., the 
statute affords no defence, inasmuch as the defendant had 

notice of the assignment  of the notes, within the*
J true meaning of the statute. The Ploughboy, 1 Gall., 

41; Brush v. Ware, 15 Pet., Ill, 113.

For the defendant in error it was contended,—
1. The right of recovery by the assignee is governed by 

the law of Mississippi, where her contract was made, and was 
to be executed. . .

These notes, though drawn in Louisiana, were indorsed by 
Harris to Brabson in Mississippi (Record, § 7 of Case Agreed), 
and they were payable in Mississippi. The contract, there 
fore, between the maker (Gibson) and the indorsee (Brabs on) 
was made in Mississippi, and is governed by its laws. 8 oiy, 
Confl. of Laws, ¡§ 272, a, 278, a, 280, 281, 316, a, 354; Story, 
Prom. Notes, §§ 171,172; 2 Kent, Com, 458; Slacum v. Pom- 
ery, 6 Cranch, 221.
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Besides, it was to be executed in Mississippi,—the notes 
were to be paid there. The law of Mississippi, therefore, 
regulated in every respect the mode and circumstances of 
payment,—the rights of the parties paying or to be paid. 
Story, Promissory Notes, § 165; 2 Kent, Com., 461; Robin-
son v. Bland, 2 Burr., 1078; Bank of Washington v. Triplett, 
1 Pet., 34; Boyce n . Edwards, 4 Pet., 123; Masson v. Lake, 
4 How., 278 ; Thompson v. Ketchum, 4 Johns. (N. Y.), 288; 
Fanning v. Consequa, 17 Id., 518; Shewell v. Hopkins, 1 Cow. 
(N. Y.), 108; Prentiss v. Savage, 13 Mass., 23; Vidal n . 
Thompson, 11 Mart. (La.), 23; Andrews v. Herriot, 4 Cow. 
(N. Y.), 508, 510; Cox v. United States, 6 Pet., 172, 203.

2. The laws of Mississippi, which affect and regulate the 
rights of these parties, provide that, until the maker (Gibson) 
received notice of the assignment of the notes in question by 
the payee (Harris) to the assignee (Brabston), he was entitled, 
notwithstanding the assignment, to claim the benefit, against 
the assignee, of every payment, discount, or set-off, which 
could legally exist between himself and the payee.

How. and Hute., Miss. Dig., p. 373, §§ 12, 13:—“All 
bonds, obligations, single bills, promissory notes, and all other 
writings, for the payment of money or any other thing, shall 
and may be assigned by indorsement, whether the same be 
made payable to the order of the assigns of the obligee or 
payee or not; and the assignee or indorsee may sue in his 
own name, and maintain any action which the obligee or 
payee might or could have sued or maintained thereon pre-
vious to assignment; and in all actions commenced or sued 
upon any such assigned bond, obligation,' bill single, or prom-
issory note, or other writing as aforesaid, the defendant shall 
be allowed the *benefit  of all want of lawful consid- po72 
eration, failure of consideration, payments, discounts, L 
and set-offs, made, had, or possessed against the same, pre-
vious to.notice of the assignment, any law, usage, or custom 
in anywise to the contrary notwithstanding, in the same man-
ner as if the same had been sued and prosecuted by the obli-
gee or payee therein; and the person or persons to whom 
such instruments so payable are assigned may maintain an 
action against the person or persons who shall have indorsed 
or assigned the same, as in cases of inland bills of exchange; 
provided, that where any debt shall be lost by the negligence 
or default of the assignee, the assignor or assignors shall not 
e§ an^ such assignment notwithstanding.”
kr *•  Prov^es that, where a surety or indorser pays an 

o mation or protested note, in default of the obligor or 
a er, the obligation or note shall be assigned to him, and 

285



272 SUPREME COURT.

Brabston v. Gibson.

he shall have a right of action thereon against the principal 
debtor.

In the case of Parham v. Randolph, 4 How. (Miss.), 453, 
Randolph sold land in Louisiana and received in payment 
certain notes “ made payable at the Agricultural Bank of 
Mississippi,” on which Parham was indorser. The notes were 
assigned by Randolph to the Planters’ Bank, who recovered 
judgment against the indorser. The title of Randolph to the 
land proved bad, and his vendee was evicted. The indorser, 
Parham, prayed for an injunction and rescission of the con-
tract, which was refused by the inferior court, and this ap-
peal taken. It was contended that the assignee, the Plant-
ers’ Bank, being an innocent holder, could not be affected by 
failure of title; but the Court of Errors (Sharkey, C. J.) 
said,—“ This position is untenable. The statute (of Missis-
sippi) gives the maker the same defence against the holder 
that he had against the payee of the note. These notes were 
made payable at the Agricultural Bank.”

3. The evidence in the record shows, that on the 18th of 
December, 1841, more than four years before either of the 
notes of Gibson, which were assigned by the payee (Harris) 
to Brabston, had become due, and before this action was 
commenced upon them, they were both completely annulled 
and discharged.

It is shown by the record (§ 1 of the Case Agreed) that 
the notes were executed by Gibson as a part of the purchase-
money and consideration of a tract of land and some negroes 
bought by him from the payee (Harris), and that in the act 
of sale it was “ expressly stipulated between the parties (Gib-
son and Harris), that it was a sale in which the right of 
redemption was specially reserved in favor of the vendor

(Harris), for the ^period of ten years from the date 
2/6J of the sale (24th December, 1839), to be exercised by 

him at any time within that period, agreeably to the provi-
sions of the laws of the State of Louisiana.” (These laws are
quoted in the statement of the case.) . . f

It is shown by the record that Harris did, on the lo^n o
September, 1841, exercise his right of redemption; and by 
the Case Agreed, that Gibson did, on that day, reconvey o 
him all the property sold, and acknowledged to have receive 
back the whole purchase-money and consideration, o w nc i 
the amount of the two notes now sued on was declare 0 
a portion; and that all the promissory notes givent a 
time of the original sale had been ac^ua^J'^^n nPfi 
were cancelled, except the two notes forJBlS.OOO now sued 
on, which “were not then returned to Gibson, 
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stipulated and guaranteed the said two notes should be re-
turned to Gibson and cancelled, and to secure the performance 
of this he mortgaged all the property in favor of Gibson.”

4. The evidence in the record shows, that neither at the 
time when the notes in question were assigned by Harris to 
Brabston, at Natchez, namely, the 21st of January, 1840, nor 
at the time when Harris exercised his right of redemption 
and Gibson reconveyed the property, namely, the 18th of 
December, 1841, nor before the time when this action was 
commenced, namely, the 14th of February, 1846, had any 
notice of the assignment of the notes in question, direct or 
implied, been given to or received by the defendant, Gibson, 
either from the payee (Harris) or the assignee (Brabston).

No direct notice is averred, or offered to be proved by the 
plaintiff, or appears upon the record. It is denied by the 
defendant, Gibson, who avers that the assignment was with-
out his knowledge or consent, and in fraud of his rights, and 
that he had no notice of it whatever, until long after his re-
conveyance of the property to Harris, and his release and dis-
charge from the notes in question.

No implied notice, if such were sufficient to contradict the 
positive requisitions of the statute of Mississippi, can be in-
ferred from any evidence in the record. The circumstance 
relied upon in argument, namely, that the notes in question 
were not cancelled and delivered up to the defendant at the 
time of the reconveyance of the property, and that he reserved 
a mortgage to secure their cancellation and delivery to him, 
affords no ground for such an inference.

Allein v. The Agricultural Bank, 3 Sm. & M. (Miss.), 57. 
This was a suit by the assignee of a note against the maker, 

who had no notice of the assignment, and had paid the note 
without its being delivered up, taking a bond condi- .

tioned for its subsequent delivery. It was held by the 
Court of Errors, that a payment of a note without its delivery, 
where the maker had no notice of its transfer, is good; and

protected by the operation of the statute of Mississippi, 
he fact of its non-delivery at the time might possibly raise a 

presumption that it had been assigned; but the proof of 
no ice to the maker of the assignment, is a matter requiring a 
igher degree of evidence than that of presumption. The 

nf 10Ij . °*  indemnity extended merely to a future delivery
e note. The fact of taking indemnity might be consid- 

mlk aS a PresPniptive notice of assignment, but still of no 
dpVr. gra/f °*  evidence than that which arises from the non- 

° • no^e’ an<^’ so far as it was intended as a pro-
11 against payment in the hands of other holders, was 
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unnecessary; because such payment could not be enforced 
by them, by the terms of the statute, without proof of notice 
of the assignment to them. The statute allows the defendant, 
in all actions upon such instruments, whether negotiable or 
not, the benefit of all want of legal consideration, failure of 
consideration, payments, discounts, profits, made, had, or pos-
sessed, against the same previous to notice of assignment. 
This has the effect to change the rule in many particulars as 
established by the law merchant. The assignee takes the 
note, subject to all objections and incumbrances that apper-
tain to it, of the kind described in the statute, up to the time 
of notice of the assignment.

5. The grounds upon which it is attempted to withdraw 
this contract, and the rights of the defendant (Gibson), in this 
action, from the provisions of this statute of Mississippi are 
not sustained, either by the evidence in the record, or the 
principles established by legal decisions.

There is not a single circumstance to warrant the allegation 
of fraudulent cooperation between the maker (Gibson) and 
the payee (Harris) against the assignee (Brabston). On the 
contrary, if there is evidence of fraud, it is in the withholding, 
by the assignee (Brabston), of all notice of the assignment, 
which was contrary to law ; in neglecting also to give Gibson 
any notice of the non-payment at maturity of Harris’s own 
note of $6,000 (for which the notes in question were held 
merely as collateral security) ; and in adopting no proceedings 
whatever against her principal debtor. These acts, whether 
of fraud or gross negligence, deprived Gibson of the oppor-
tunity to protect himself, at the time of reconveying the prop-
erty, and also at the time of Harris’s bankruptcy.

There is nothing in the form or substance of the notes in 
*97^1 *question  which exempts the party who commences an

J action upon them from the provisions of the statute of 
Mississippi. The indorsement of “ Ne varietur ” did not give, 
as is alleged, “ increased confidence and additional value to 
their negotiable character ; on the contrary, it gave notice to 
the assignee that they were connected, when made, wit 
other transactions, into which, receiving them as she di , 
not “ in the usual course of business,” but as collateral se-
curity, she was bound to inquire. The cases of Busilier v. 
Bonin, 12 Mart. (La.), 235; Canfield v. Gibson, 1 Mart. (La.), 
n . s., 145, and Abat v. Gormley, 3 La.5 241, are decisions, no 
of the law of Mississippi, but of Louisiana, nor do t ey go 
further than to hold that the mere indorsement of '.Be varie-
tur, ” unaccompanied with other circumstances, does n0 
stroy in Louisiana the negotiable character of bills or n , 
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taken “ in the usual course of business.” Indeed, Fusilier v. 
Bonin goes to show that, if the notarial act accompanying the 
note marked “JVe varietur ” exhibits a right existing in the 
maker to cancel the note, the holder could not recover. In 
State Bank n . Orleans Navigation Co., 3 La., 294, 304, a third 
party was held bound to notice a defect disclosed by an instru-
ment referred to in the bill.

The facts that the assignment of the notes was as a pledge 
or collateral security, and that the reconveyance of the prop-
erty was subsequent to the assignment, though in accordance 
with the stipulation entered into, by a public notarial act, 
between the parties to the notes at the time they were made, 
are equally unavailing as grounds of exemption from the pro-
visions of the statute of Mississippi.

The allegation that the rights of the assignee (Brabston) 
are to be governed by the law, not of Mississippi, but of Lou-
isiana, because the notes were accompanied by a mortgage of 
property in Louisiana ; and that, if so governed, the assignee 
could recover in this action against the maker, upon the prin-
ciples of the “ law merchant,” free from all equities he might 
have, cannot be sustained in either respect.

It has already been shown, that, although the notes were 
orignally made in Louisiana, they were not payable there, 
and therefore not governed by her laws. If they were, the 
“law merchant” would not authorize the recovery by the 
assignee.

Because the notes of which Brabston now seeks to recover 
the whole amount of $13,000 were not taken in the usual 
course of business, or in payment or extinguishment of a debt, 
but merely as collateral security for a note of $6,000. Collins 
v. Martin, 1 Bos. & P., 651; Coddington v. Bay, 20 Johns. 
(N. Y.), 651; Depeau v. Waddington, 6 Whart. (Pa.), 232; 
Petrie v. Clark, *11  Serg. & R. (Pa.), 377 ; Brooks v.
Whitson, 7 Sm. & M. (Miss.), 520 ; Homes v. Smith, 16 *- * 
M., 180; Norton v. Waite, 20 M., 177; Swift v. Tyson, 16 Pet., 
1; Stalker v. McDonald, 6 Hill (N. Y.), 93.

Because the terms of the receipt on which the notes of Gib-
son were assigned to Brabston place him in the position 
Merely of a guarantee to her, to the extent of $13,000, for 
ne payment by Harris of his note to her for $6,000; and 
erefore it is incumbent on her, before resorting to the 

guarantee, to show notice given to Gibson of Harris’s failure 
o pay the guaranteed debt, prompt proceedings against Har- 

iiB i°r J*®  recovery, and no injury to Gibson by reason of any 
urn -p thTn’ • evidence in the record exhibits no

VnT0 SU°h notice or proceedings ; but, on the contrary, it 
vol . ix.—19 289 
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shows the surrender by Gibson, from want of such notice, of 
property sufficient for his protection; the possession by Har-
ris of large property when the guaranteed debt became paya-
ble ; and his insolvency and discharge before Gibson’s knowl-
edge of a claim against him. French v. Bank of Columbia, 4 
Cranch, 161; Douglas v. Reynolds, 7 Pet., 126; 2 Stark on 
Ev., 266; Phillips v. Astling, 2 Taunt., 206; Cammidge v. 
Allenby, 6 Barn & C., 383 ; U. States v. Hillegas, 3 Wash. C. 
C., 75; Ramsay v. West. Bank, 2 Pa., 205 ; Johnston n . Chap-
man, 3 Pa., 19; Isett v. Hoge, 2 Watts (Pa.), 129; Thomas 
v. Callihan, 5 Mart. (La.) N. s., 181; Styles v. McNeill,- 6 
Id., 296; Mitchell v. Dall, 2 Har. & G. (Md.), 75; Read v. 
Cutts, 7 Me., 186.

Because it is neither proved by the record, admitted, nor 
agreed, that the notes on which this action is brought were 
presented for payment, or that payment thereof was de-
manded, either at the Agricultural Bank of the State of Mis-
sissippi, or on the day of the maturity thereof, or that any 
notice of presentation, or of non-payment thereof, was given 
to the said Gibson or Harris. Story on Prom. Notes, §§ 227- 
230; 3 Kent, Com., 97, 99; Rowe v. Young, 2 Brod. & B., 
165; U. S. Bank v. Smith, 11 Wheat., 171; Wallace v. McCon-
nell, 13 Pet., 136; Mellon v. Croghan, 3 Mart. (La.) N. S., 
423, 431; Smith v. Robinson, 2 La., 405; Morton v. Pollard, 
10 La., 552; Warren v. Allnut, 12 La., 454.

Mr. Justice McLEAN delivered the opinion of the court.
This writ of error is brought to review a judgment of the 

Circuit Court for Louisiana.
The action was founded on two promissory notes given by 

Tobias Gibson, and dated the 24th of December, 1839, in 
which he promised to pay to William Harris, for value

*J *received, at the “Agricultural Bank of the State ot 
Mississippi,” in one note, six thousand dollars, the 1st oi 
February, 1845, and in the other, seven thousand dollars, the 
1st of February, 1846. These notes were given m part; con-
sideration for a plantation and slaves in Louisiana, sold y 
William Harris to Gibson, to secure the payment ot whicn 
and other notes a mortgage was executed on the proper j. 
The words “ Ne varietur ” were indorsed on the no es o 
identify them with the sale of the estate.

On the 21st of January, 1840, these notes were assigned, 
in the State of Mississippi, to the plaintiff, as collateral secur-
ity for the payment of a note to her of the same, a. e, g* 
by Harris, who was a citizen of Mississippi, for six 
dollars, payable twelve months after date. In t e s
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above property there was reserved to the vendor a right to 
repurchase it within ten years; and it appears there was a 
redemption of the property at the price for which it was sold, 
and a reconveyance to Harris was executed on the 18th of 
September, 1841. Two notes on Gibson were given up as a 
part of the consideration for the repurchase, but the above 
two notes for thirteen thousand dollars, having been assigned 
by Gibson to the plaintiff, were not surrendered, but Harris 
agreed that they should be given up and cancelled, and a 
mortgage was executed on the property to indemnify Gibson 
against them. The first mortgage for the consideration 
money was cancelled. Harris became bankrupt, and took 
the benefit of the bankrupt act in 1843.

The cause was submitted to the court on the facts agreed, 
and a judgment was rendered for the defendant. On several 
grounds, the plaintiff asks the reversal of this judgment.

The notes were given in Louisiana, but they were made 
payable and indorsed in Mississippi; consequently they are 
governed by the law of Mississippi. The law of the place 
where a contract is to be performed, and not the place where 
it was executed, applies. The indorsement of a note sub-
jects the indorser to the obligations imposed by the law 
where the indorsement was made.

It is contended that, under the law of Mississippi, the de-
fendant is not bound. The law referred to is in How. and 
Hutch. Dig., 373, which declares that “ all bonds, obligations, 
single bills, promissory notes, and all other writings for the 
payment of money or any other thing, shall and may be 
assigned by indorsement,” &c., and the assignee may bring 
an action, &c., “and in all actions commenced or sued upon 
any such original bond, obligation, bill single, or promissory 
note, or other writing as aforesaid, the defendant shall be 
allowed the *benefit  of all want of lawful considera- [-*070  
tion, failure of consideration, payments, discounts, and L 
set-offs, made, had, or possessed against the same previous to 
notice of the assignment.”

The only question in the case which can arise under this 
statute is, whether the admitted facts constitute a defence to 
the action. The facts not being within the statute cannot be 
set up as a defence under it. They do not show “ an illegal 
consideration, a failure of consideration, payment, discount, or 
set-off.” There was no pretence of payment of these notes in 
the redemption of the property. They were declared to re-
main in force, and to be subject to extinguishment when ob-

Th® case °ited, of Parham v. Randolph, 4 How. 
(Miss.), 453, was where the note was given for lancl, the title
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to which failed; the failure of the consideration was held a 
good defence against the note in the hands of an assignee. 
That case was clearly within the statute.

These notes, being negotiable, were assigned to the plain-
tiff, for a valuable consideration, without notice, prior to the 
act of redemption. The fact being a voluntary one by Harris, 
the assignor of the notes, it could in no respect prejudice the 
rights of his assignee. Under the laws of Louisiana, the right 
of redemption may be enforced against a purchaser of the 
thing liable to be redeemed, though that fact was not named 
in the second sale. And when a vendor recovers the posses-
sion of land, by virtue of the power of redemption, he takes 
it free of all encumbrances created by the purchaser.

But these principles can have no application to negotiable 
paper, though given for a thing purchased which the vendor 
may redeem. The purchaser who holds land or other property 
liable to be redeemed, reconveys the property only on the pay-
ment of the consideration money. And whether this payment 
be made by returns of the notes given, in money, or in some 
other manner acceptable to the parties, cannot be material. 
In the present case, it seems, Gibson was content to take, a 
mortgage on the property reconveyed, to indemnify him 
against the outstanding notes.

From the fact that the notes were not given up, and an in-
demnity against him having been taken, a jury might well 
presume that Gibson had notice of the assignment. But this 
was not important to the right of the assignee. She stands 
unaffected by the reconveyance. The indorsement of the 
words “ Ne varietur ” could have no effect on the notes which 
were payable in Mississippi, and which were indorsed to the 
plaintiff in that State. Nor could they have affected the 
negotiable character of the notes, had they been assigned in 
*O7Q1 the usual *course  of business in Louisiana. Abat v.

-* G-orrnley, 3 La., 241.
These notes were assigned to the plaintiff, as collateral secu-

rity, by Harris, for the payment of his note for six thousand 
dollars, executed at the same time, which constituted a legal 
transfer of the notes, for the purpose stated. . On the credit 
of these notes, it may be presumed, the plaintiff received the 
note of six thousand dollars from Harris.

If Gibson be considered as a guarantor, as contended, yet 
a notice was not necessary, as he received an ample indemnity 
against the six thousand dollars by the mortgage. But e 
was not a guarantor in any sense of that term. Hains as 
signed the notes as security, and, under the circumstances, e 
cannot complain of want of notice of his own default,
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No demand of the notes, when due, at the Agricultural 
Bank of Mississippi, where they were made payable, was 
necessary. The action is against the maker of the notes, and 
if the money was in the bank, or if the party was there with 
the money to pay the notes on presentation, it is matter of 
defence, and consequently the demand at the bank need not 
be averred in the declaration, nor proved on the trial. This 
question was fully considered and decided in Wallace v. Mc-
Connell, 13 Pet., 136.

We think the judgment of the Circuit Court must be re-
versed, and the cause remanded to that court for further pro-
ceedings, conformably to this opinion.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
District of Louisiana, and was argued by counsel. On con-
sideration whereof, it is now here ordered and adjudged by 
this court, that the judgment of the said Circuit Court in this 
cause be, and the same is hereby, reversed, with costs, and 
that this cause be, and the same is hereby, remanded to the 
said Circuit Court for further proceedings to be had therein 
in conformity to the opinion of this court.

*Samuel  Davis , Plai nti ff  in  err or , v . The  Po - 
lice  Jury  of  th e  Paris h  of  Concordi a . l

The treaty of St. Ildefonso, by which Spain ceded Louisiana to France, be-
came operative to transfer the sovereignty upon the day of its date, viz. the 
1st of October, 1800.1

The executive and legislative branches of the government of the United 
States have always maintained this position, and this court concurs with 
them in its correctness.

The preceding case, p. 127, of The United States v. Reynes referred to.
By the laws of nations, all treaties, as well those for cessions of territory as 

for other purposes, are binding upon the contracting parties, unless when 
otherwise provided in them, from the day they are signed. The ratification 
of them relates back to the time of signing.2

1 Cite d . United States v. Martin, 
14 Fed. Rep., 820; s. c., 8 Sawy., 478. 

. It is undoubtedly true, as a prin-
ciple of international law, that, as re-
spects the rights of either government 
under it, a treaty is considered as 
concluded and binding from the date

of its signature. In this regard the ex-
change of ratifications has a retroac-
tive effect, confirming the treaty from 
its date. But a different rule prevails 
where a treaty operates on individual 
rights. The principle of relation does 
not apply to rights of this character, 
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