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sale of property. A plea defective as a rescindment of the 
contract in a single particular, namely, the offer to return, is 
transmuted into a good plea of want of failure of consider-
ation.

I fear the decision will tend to unsettle'principles and con-
found well established rules of pleading, so essential to the 
trial of causes understandingly, and in the orderly and 
methodical administration of justice.

For these reasons, I have felt compelled to enter my dissent 
to the judgment of the court.

234] ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
Southern District of Alabama, and was argued by counsel. 
On consideration whereof, it is now here ordered and ad-
judged by this court, that the judgment of the said Circuit 
Court in this cause be, and the same is hereby, reversed, with 
costs, and that this cause be, and the same is hereby, re-
manded to the said Circuit Court, with instructions to cause 
*93^1 an issue to be *made upon the special plea filed by the

J defendant below, under the statute of Alabama, and 
to award a venire facias de novo to try that issue.

Hira m Benne r , Jos ep h B. Brow ne , and  Salisb ury  
Haley , Assi gnee s of  Eleaz er  P. Hunt , Appell ant s , 
v. Jose ph  Y. Porter .

Whilst Florida was a Territory, Congress established courts there, in which 
cases appropriate to Federal and State jurisdictions were tried indiscrimi-
nately.

Florida was admitted into the Union as a State, on the 3d of March, 1845.
The constitution of the State provided, that all officers, civil and military, then 

holding their offices under the authority of the United States, should con-
tinue to hold them until superseded under the State constitution.1

But this article did not continue the existence of courts which had been 
created, as part of the Territorial government, by Congress.2 ,,

In 1845, the Legislature of the State passed an act for the transfer from the 
Territorial to t. State courts of all cases except those cognizable by

1 See Calkin v. Cocke, 14 How., 237.
2 Followe d , McNulty v. Batty, 10 

How., 78. Cite d . Forsyth v. United 
States, post, *576;  Clinton v. Engle- 
brecht, 13 Wall., 447; Larkin v. Saf-
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farans, 15 Fed. Rep., 153. See Baker 
v. Morton, 12 Wall., 153; Reynolds v- 
United States, 8 Otto, 154; McCann 
v. United States, 2 Wyom. T., 298.
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Federal courts; and, in 1847, Congress provided for the transfer of these 
to the Federal courts.

Therefore, where the. Territorial court took cognizance, in 1846, of a case of 
libel, it acted without any jurisdiction.3

The case of Hunt v. Palao, 4 How., 589, commented on and explained.

This  was an appeal from the District Court of the United 
States for Florida.4

It originated in the Superior Court for the Southern Dis-
trict of Florida, in March, 1846, and was transferred to the 
United States District Court for Florida on the 14th of May, 
1847.

On the 24th of March, 1846, Joseph Y. Porter filed a libel 
in admiralty against the appellants, in the Superior Court for 
the Southern District of the Territory of Florida, for the pro-
ceeds of the sloop Texas, charging that he had furnished 
supplies and stores to the master, at the port of Key West, 
whilst the vessel was engaged in the business of wrecking.

On the 22d of May, 1846, the Superior Court gave judg-
ment for the libellant, for the sum of $1,223.02.

On the 14th of May, 1847, the cause was transferred to the 
District Court of the United States, and an appeal prayed by 
the defendants to this court.

Upon this appeal the case came up.

It was argued by Mr. Westcott and Mr. Grilpin, for the 
appellants, and by Mr. Jones, for the appellee.

The counsel for the appellants made three points, of which 
it is only necessary to notice the first, as the decision of the 
court turned upon it.

*1. The first reason assigned for a reversal of this i-* qqo  
decree is that the Territorial court, established and *-  
organized in and for the Southern District of Florida, by the 
act of Congress of 1828, so far as it respects its jurisdiction 
ot cases of Federal character, was abolished by the admission 
ot Florida as a State, on the 3d of March, 1845. Congress 
could not, under the Constitution, continue such court after

orida became a State. The Federal courts in a State must 
e established and organized under and in conformity to the 
onstitution. They must be constitutional courts. The 
erri orial courts were not established under the provisions 

Th t Constitution relating to the judicial system. 
•T, ler™rial judges were appointed for four years. The 
L. £es 0 he constitutional Federal courts in the States held 
^?IST4NtUI8HED- United States v.
■alterne, 17 How., 534. 4 See Freeborn v. Smith, 2 Wall., 

173.
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their offices during good behaviour. This court has decided 
the question. (American Insurance Co. v. Canter, 1 Pet., 
511 ; Hunt v. Palao, 4 How., 589.)

No Territorial statute was in force in 1845, investing any 
tribunal -with admiralty jurisdiction. The act referred to in 
the case in 1 Peters had long been repealed, and Congress 
had exercised its right of legislation on that subject. The 
libel was filed in the court as a Federal court, and under the 
general law -of admiralty. Neither the convention of the 
people of Florida that formed the State constitution, nor the 
Legislature of the State, possessed any power to provide for 
the continuance of the Territorial courts, as Federal courts, 
nor to interfere with cases exclusively of Federal jurisdiction, 
in any wise. No provision of the State constitution, or of 
any act of the State Legislature, could in any degree affect 
such cases, even as to their transfer to the Federal court 
organized after the State government went into operation. 
The State Legislature avoided such interference as to the 
transfer of the papers of “ cases of Federal character and 
jurisdiction.” (State Act of July, 1845, §§ 8, 11, 12,13, and 
14 ; Thompson’s Digest, pp. 53, 54, &c.)

The continuance of the Territorial courts as Federal 
courts, after the Territorial government ceased to exist, was 
incompatible with the Federal Constitution. Those provis-
ions of the Federal Constitution having reference to the 
Federal judiciary in the States, then became of force. Even 
the consent of a" State could not justify a departure from the 
Constitution.

It has elsewhere been contended, that the act of Congress 
of the 3d of March, 1845, admitting Florida as a State, and 
the supplementary act of the same day, for the establishment 
of a Federal District Court (with Circuit« jurisdiction) for 
*0Q7.-. the whole *State,  did not, ex vi termini, operate as a

J repeal of the acts establishing the Territorial courts, 
and annihilate those Territorial courts as Federal courts; but 
that such abolition of the Territorial courts then in existence 
was only effected when the constitutional Federal courts in 
the State were fully organized. This is the true question in 
this case, and is fairly stated. We contend that the Tern o- 
rial courts, as Federal courts, were abolished the mo men 
Florida was admitted as a State. The State constitu ion 
continued them as State courts only. It borrowed em 
from the Territorial organization, temporarily, till e pe 
manent State courts should be organized by the e.^ f 
ture, and the State judges elected, and all the aut on y 
the Territorial judges to act a day after the admissi
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Florida as a State was derived from the State constitution, 
and from that alone.

In this case the suit was instituted, and the decree appealed 
from was made, after the State court were organized, and 
after the State Circuit Judge for the Southern District of 
Florida had been chosen, and the State courts there fully 
organized and in operation. The jurisdiction exercised by 
the Territorial judge was as a Federal court, in a case of ex-
clusive Federal jurisdiction and character, and upon the 
ground that the Territorial court, as a Federal court, was 
not abolished until the term of four years, for which the 
judge had been appointed, had expired, or until he was 
superseded by the appointment of another Federal judge, 
to whom the jurisdiction of the Territorial court, of a Fed-
eral character, had been legally assigned by act of Congress. 
A law officer of the United States, in 1845, wrote an elabo-
rate opinion in favor of the right of the Territorial judges to 
continue to try and decide cases of Federal character and 
jurisdiction. It was published in the newspapers, and is to 
be found in the Daily Union of the 5th of May, 1845, No. 4, 
Vol. I., which is in court for the use of the counsel for the 
appellee, if he desires to use it. The United States treasury 
officers continued to pay the salaries of the Territorial judi-
cial officers of Federal appointment, it is believed, till the 
State Federal courts were organized. The printed opinion 
of the former Solicitor of the Treasury, referred to, will be 
allowed to pass for what it is worth, without any comment, 
unless the counsel for the appellee urges it as entitled to 
consideration. Nor is it deemed necessary to discuss the 
question whether an illegal payment of salaries of judges bv 
the treasury can revive and continue courts that are by the 
law of the land defunct, and the existence of which would be 
inconsistent with the Constitution. It has been said, the 
course pursued has been sanctioned by *Congress,  in r*ooo 
the appropriation acts of 1845 and 1846; but it is sub- L 238 
mitted that the allegation is not sustained by a reference to 
ne acts;-and, besides, as before argued, the power of Con-

fess to continue the Territorial courts, as Federal courts, in 
ne btate, is denied. But so far from Congress intending to 
now or sanction the continuance of these Territorial courts 

asfederal courts, after the 3d of March, 1845, and so far 
Zo ?Tng passed any law confirming the acts of the 
inPRt? by the act °f the 22d of Febrnary, 1847, ch. 17, the 
of thk nnn Y pr^ented is. exPressly reserved for the decision 
1847, p 24 ch 17 )6 Sec^10n 8 sa*d ac^’ Famph. Laws of
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It has been suggested, that, if the arguments just urged are 
correct, this court will dismiss the appeal in this case without 
reversing the decree, upon the ground that the proceedings 
recited in the record were not the acts of a court, were not 
judicial proceedings, but acts of naked, unwarranted usurpa-
tion, utterly null and void, and that no appeal can lie from 
the decree, as the decree of a judicial tribunal. The sugges-
tion is not deemed to be of very great importance. The 
decision of this court without a technical reversal of the 
decree made below, but declaring it to be a nullity for 
the reason stated, will be all-sufficient for appellants, and 
we are careless as to the disposition of the case here, conse-
quent on such judgment. Our remedy in such case is plain. 
If we had paid the money on a void decree, we could recover 
it back. All parties are liable to us in damages; even the 
judge may not be exempt, if the case is so decided. But it 
is conceived that, the decree being rendered under color of 
judicial authority, and the appeal being taken under the eighth 
section of the act of Congress of February 22, 1847, ch. 17, 
before cited, which looks to the decision of this question by 
this court, and provides the appeal in order that it may be 
obtained, it is proper that the decree should be formally re-
versed and set aside, and the case sent back by the mandate 
of this court to the present United States District Court for 
the Southern District of Florida, under the same act, in order 
that the judgment of this court may be entered of record in 
that court, into which the proceedings and decree appealed 
from have been transferred under that act.

The record shows that the respondents made objection as 
to the jurisdiction in the court below; though, if omitted, 
the decree would not thereby have been legalized.

On the part of the appellee it was contended,—-
1. That, upon principles of general law recognized by the 

common law, and from a civil necessity operating under all 
*QOQ-i ^changes of sovereignty and jurisdiction, the tribunals

-* established by Congress in the Territory of Florida 
continued in existence, and in the practical exercise of their 
functions, until superseded by other tribunals, called into 
actual existence and endued with the practical functions o 
judicature. _

2. That this principal applies, a fortiori., to the Superior 
Courts established by Congress in the Territory for the exei- 
cise of those functions of judicature which the Consti u ion 
has appropriated exclusively to the judicial power o
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United States ; such as civil cases of admirality and maritime 
jurisdiction, and seizures under the revenue laws, &c.

3. That there is nothing in either of the acts of Congress 
referred to inconsistent with the continued existence of the 
said Superior Courts in the active exercise of their functions, 
as instance courts of admiralty, until the District Court for 
the new District of Florida should be called into being and 
activity.

4. But, on the contrary, the identical act of Congress (22d 
Feb., 1847, ch. 17) which called this identical appeal into 
existence,—the authority asserted for this court, actually 
assumed by the court, and whereof the court is, at this 
moment, in the active use and exercise, to review, in the 
regular course of appellate jurisdiction, the decree of the said 
Superior Court for the Southern District of Florida,—does 
necessarily infer the existence of that court, and its con-
tinued possession of its judicial functions at the time of the 
rendition of the decree in question. The still subsisting 
relation between that court and this, of inferior court and 
appellate court, being recognized and admitted, to deny the 
existence of either court, or to assert the utter extinguish-
ment of its judicial capacity, would be equally absurd, 
whether denied or asserted of the inferior or of the appellate 
court.

Mr. Justice NELSON delivered the opinion of the court.
This is an appeal from the District Court of the Southern 

District of the State of Florida.
Joseph Y. Porter, the appellee, filed a libel in admiralty, 

on the 24th of March, 1846, against the respondents, in the 
Superior Court for the Southern District of the Territory of 
Florida, for the proceeds of the sloop Texas, charging that 
he had furnished supplies and stores to the master, at the 
port of Key West, while she was engaged in the business of 
wrecking upon the Florida coast, and on the high seas.

The respondents, among other grounds of defence, denied 
the jurisdiction of the court. As the conclusion at which we 
have arrived, upon this branch of the defence, dis-

poses of the case, it will be unnecessary to set out the *-  
p flings at large, or to refer more particularly to the facts.

e lerritorial government of Florida was established by 
on! oU ?°onFr!ss of March 30th’ 1822’ amended by the 

o . arch 3d, 1823, and the judicial power vested in two 
™oP„en0r AouTrts’.and such inferior courts and justices of the 

+• e eglslative Council of the Territory might from 
o ime establish. One of these courts was held in 
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West, and the other in East Florida. The judges were 
appointed by the President and Senate, for the term of four 
years, and possessed civil and criminal jurisdiction within 
their respective districts; and also the same jurisdiction in 
all cases arising under the laws and Constitution of the 
United States, which the acts of 24th September, 1789, and 
7th March, 1793, vested in the court of the Kentucky Dis-
trict. 3 Stat at L., 654; Ibid., 750.

The number of judges was afterwards increased to five, 
and original and exclusive cognizance of all cases of admir-
alty jurisdiction within the Territory in terms conferred 
upon them. (Act of Cong., May 26, 1824, 4 Stat, at L., 45; 
Act of Cong., May 15, 1826, Id., 164; Act of Cong., May 23, 
1828, Id., 291; Act of Cong., July 7, 1838, 5 Stat, at L., 
294; Thompson’s Dig., 585, App’x, where all the acts of 
Congress concerning the Territory of Florida are collected.)

Exclusive jurisdiction in these cases was specifically con-
ferred by the act of May 15, 1826, probably on account of 
the case of The American Insurance Co. and others v. Canter, 
(1 Pet., 511,) in which it was held that the jurisdiction was 
not, as originally prescribed, exclusive, but might be vested 
by the Legislative Council of the Territory in subordinate 
courts. The case arose in 1825.

The court for the Southern District, in which the present 
case arose and was decided, was established by the act of 
Congress of May 23d, 1828, at Key West, and had conferred 
upon it all the jurisdiction within the district which belonged 
to the other Superior Courts of the Territory ; besides a con-
siderable enlargement of admiralty powers, which became 
necessary on account of the numerous wrecks usually hap-
pening upon that coast.

The objection to the jurisdiction taken by the respondents, 
however, is, not that the acts of Congress were insufficient to 
confer the power exercised by the courts, but that the acts had 
been abrogated and the jurisdiction superseded at the time of 
the rendition of the decree, by the admission of the Territory 
of Florida, as a State, into the Union, and were no longer in 
force. The admission was on the 3d of March, 1845.

*The suit was commenced on March 24th, 1846,
-* and the decree in favor of the libellant pronounced on 

May 22d of the same year. All the proceedings, therefore, 
took place before the court after the passage of the act o 
Congress admitting Florida into the Union; and must be up 
held, if upheld at all, upon the ground that the jurisdic ion 
still continued under the Territorial authority, notwit s an 
ing the erection of the Territory into a State.

252



JANUARY TERM, 1850. 241

Benner et al. v. Porter.

The people of the Territory, claiming a right to an admis-
sion into the Union under the pledge given by the sixth arti-
cle of the treaty with Spain of the 22d February, 1819, met 
in convention and adopted their constitution, 11th January, 
1839; but it was not acted upon by Congress till March 3, 
1845. It was then accepted, and the Territory admitted, in 
the language of the act, “ into the Union on an equal footing 
with the original States in all respects whatsoever.” No con-
ditions were annexed, except that she should not interfere 
with the disposal of the public lands, nor levy any tax on the 
same, while they remained the property of the United States.

Her constitution distributed the powers of the government 
into three separate and distinct departments, executive, legis-
lative, and judicial, and prescribed the organic law of each. 
The judicial power was vested in a Supreme Court, Courts of 
Chancery, Circuit Courts, and justices of the peace, and the 
jurisdiction of each of them either defined, or provided for by 
imposing the duty upon the General Assembly. The State was 
to be divided into at least four convenient circuits, and until 
others were created by the proper authority, were to be 
arranged as the Western, Middle, Eastern, and Southern Cir-
cuits, for each of which a circuit judge was to be appointed. 
And, in order to avoid any inconvenience or delay in the 
organization of the government, an ordinance was adopted 
(art. 17 of the constitution), “that all laws, and parts of 
laws now (then) in force, or which may hereafter be passed 
by the Governor and Legislative Council of the Territory of 
Florida, not repugnant to the provisions of this constitution, 
shall continue in force until by operation of their provisions 
or limitation, the same shall cease to be in force, or until the 
General Assembly of this State shall alter or repeal the 
same”; and further, that “all officers, civil and military, 
now holding their offices and appointments in the Territory 
under the authority of the United States, or under the 
authority of the Territory, shall continue to hold and exer-
cise their respective offices and appointments, until super-
seded under this constitution.”

It will be seen, therefore, under this ordinance of 
the Convention, that, on the admission of Florida as a *- 4 
btate into the Union, the organization of the government 
under the new constitution became complete ; as every de-
partment became filled at once by the adoption of the Terri-
torial laws and appointment of the Territorial functionaries 
tor the time being.

The convention being the fountain of all political power, 
trom which flowed that which was embodied in the organic 
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law, were, of course, competent to prescribe the laws and 
appoint the officers under the constitution, by means whereof 
the government could be put into immediate operation, and 
thus avoid an interregnum that must have intervened, if left 
to an organization according to the provisions of that instru-
ment. This was accomplished by a few lines, adopting the 
machinery of the Territorial government for the time being, 
and until superseded by the agency and authority of the con-
stitution itself.

After the unconditional admission of the Territory into 
the Union as a State, on the 3d of March, 1845, with her con-
stitution, and complete organization of the government under 
it, by which the authority of the State was established 
throughout her limits, it is difficult to see upon what ground 
it can be maintained that any portion of the Territorial gov-
ernment or jurisdiction remained still in force.

The distinction between the Federal and State jurisdic-
tions, under the Constitution of the United States, has no 
foundation in these Territorial governments; and conse-
quently, no such distinction exists, either in respect to the 
jurisdiction of their courts or the subjects submitted to their 
cognizance. They are legislative governments, and their 
courts legislative courts, Congress, in the exercise of its 
powers in the organization and government of the Territo-
ries, combining the powers of both the Federal and State 
authorities. There is but one system of government, or of 
laws operating within their limits, as neither is subject to the 
constitutional provisions in respect to State and Federal 
jurisdiction.

They are not organized under the Constitution, nor sub-
ject to its complex distribution of the powers of government, 
as the organic law; but are the creations, exclusively, of the 
legislative department, and subject to its supervision and 
control. Whether, or not, there are provisions in that instru-
ment which extend to and act upon these Territorial govern-
ments, it is not now material to examine. We are speaking 
here of those provisions that refer particularly to the distinc-
tion between Federal and State jurisdiction.

We think it clear, therefore, that on the unconditional 
*04 m *admission  of Florida into the Union as a State, on 
243J the 3d of March, 1845, the Territorial government 

was displaced, abrogated, every part of it; and tha no 
power of jurisdiction existed within her limits, excep 
derived from the State authority, and that by force an 
operation of the Federal Constitution and laws of Congress, 
and, especially, no jurisdiction in Federal cases until con- 
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gress interfered and extended the judicial tribunals of the 
Union over it.

The only pretext for a different conclusion is, that matters 
of exclusive Federal jurisdiction within the Territory, which, 
under our system, did not and could not pass under the State 
authority, still remained; and that with it, to that extent, 
and for the purposes of Federal jurisdiction, the Territorial 
organization continued. But, in the view we have already 
presented, and which need not be repeated, no such distinc-
tion existed in the Territorial government. Matters of this 
description had been blended together with those belonging 
to State jurisdiction, and were incorporated into, and became 
part and parcel of, the same system. The Federal causes of 
action were subject to the same tribunals as others, and to 
the same remedies, including writs of error, and appeals to 
the Appellate Court of the Territory, and through which, 
alone, cases could be brought up for revision to the Supreme 
Court of the United States. This Appellate Court consisted 
of the judges of the Superior Courts of the several judicial 
districts.

The position taken in support of the jurisdiction assumes 
that the admission of the State, and consequent transfer of 
all actions and causes of action belonging to the State au-
thorities, had the effect, not only to separate the Federal 
from the State subjects of jurisdiction, but also to remodel 
the judicial system of the Territory itself, and adapt its 
jurisdiction to the trial of Federal causes,—assumptions that 
need only to be stated to carry with them their refutation. 
And, besides, were this admitted, and we could suppose that 
the jurisdiction of the courts was left untouched, as it re-
spected the Federal cases pending or accruing, nothing would 
be gained in the argument in favor of its validity.

The admission of the State into the Union brought the 
Territory under the full and complete operation of the Fed-
eral Constitution, and the judicial power of the Union could 
be exercised only in conformity to the provisions of that in-
strument. By art. 3, § 1, “ The judicial power of the United 
states shall be vested in one Supreme Court, and in such in- 
e^or courts as Congress may, from time to time, ordain and 

establish. The judges, both of the supreme and inferior 
C°*n  1 ^eir offices during good behaviour.”

Congress must not only ordain and establish infe- r*iU4  
nor courts within a State, and prescribe their jurisdic-

e appointed to administer them must pos-
sess the constitutional tenure of office before they can be-
come invested with any portion of the judicial power of the 

255



244 SUPREME COURT.

Benner et al. v. Porter.

Union. There is no exception to this rule in the Constitu-
tion. The Territorial courts, therefore, were not courts in 
which the judicial power conferred by the Constitution on 
the Federal government could be deposited.. They were in-
capable of receiving it, as the tenure of the incumbents was 
but for four years. (1 Pet., 546.) Neither were they or-
ganized by Congress under the Constitution, as they were 
invested with powers and jurisdiction which that body were 
incapable of conferring upon a court within the limits of a 
State.

Another answer, also, to the ground taken, is, that Con-
gress on the same day on which the act passed admitting 
Florida as a State, organized the State into a judicial district, 
to be called the District of Florida, and ordained and estab-
lished a District Court within the same, and conferred upon 
it the judicial powers belonging to the general government 
within the State. The act also provided for the appointment 
of a judge, together with other officers necessary to its com-
plete and efficient organization. The laws of the United 
States, not locally inapplicable, were, also, extended over the 
State. Act of Congress, March 3, 1845 (5 Stat, at L., 788.)

It is true, the judge was not appointed to fill the office 
until the 8th of July, 1846, a year and five months after-
wards; but the court was established, and invested with 
jurisdiction over the Federal cases. The powers remained in 
abeyance until the office was constitutionally filled. The 
vesting of the judicial power did not depend upon the ap-
pointment of the officer to administer it, as the grant in the 
constitution to Congress to ordain and establish inferior 
courts, and to invest them with the judicial power of the 
Union, is complete in itself; and they had acted and estab-
lished the court, and invested it with the power, without con-
dition or qualification.

Without, then, pursuing the examination further, we are 
satisfied that, in any aspect in which the question can be 
viewed, whether we look at the effect of the act of Congress 
admitting the Territory of Florida, as a State, into the 
Union, with her constitution and organized governmen 
under it, alone or in connection with the establishment o a 
Federal court within her limits, her admission immedia e y, 
and by constitutional necessity, displaced the . Terri o.ria 
government, and abrogated all its powers and junsaic ion.

The State authority was »destructive of the Temto- 
245] r|aj. and, jn connection with the establishment o

Federal jurisdiction, the organization of ^he governmen , 
State and Federal, under the Constitution of the Union, 0 
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came complete throughout her limits. No place was left 
unoccupied for the Territorial organization.

We have chosen to place the decision upon the effect of the 
admission of the State with a government already organized 
under her constitution, and prepared to go into immediate op-
eration, because such is the case presented on the record; but 
we do not hereby intend to imply or admit that a different 
conclusion would have been reached if it had been otherwise, 
and the State had come into the Union with nothing but her 
organic law, leaving the organization of her government under 
it to a future period.

We conclude, therefore, that the court below possessed no 
jurisdiction of the case, and that the decree must be reversed.

Neither the act of Congress admitting the Territory of 
Florida, as a State, into the Union, nor the one organizing the 
District Court within it, made any provision for the transfer 
into the District Court of the cases of Federal jurisdiction 
pending at the time in the Territorial courts. Those cases 
were, therefore, left in the state in which they stood at the 
change of government, until the act of Congress of the 22d 
February, 1847 (Sess. Laws, ch. 17). That act provided for 
a transfer to the District Court, and also for a review of the 
judgments and final decrees on writs of error, or appeal, as 
the case might be, in the proper cases, to this court. It also 
provided for a review of the judgments or final decrees that 
had been rendered in Federal cases in the Territorial courts 
after the change of government, upon the idea that this juris-
diction still continued. And when the District Court for the 
Southern District of the State of Florida was established by 
an act of Congress, 23d February, 1847 (Sess. Laws, ch. 20), 
the like transfer was made to that court of all cases pending 
in that district, with like power to review, on writ of error or 
appeal, judgments and final decrees rendered by the Terri-
torial courts after the change of government.

The case now before us was brought up for review by virtue 
oi the authority of these acts, which have removed the objec- 
ions that existed to our jurisdiction in the case of Hunt v. 

a ao et al., 4 How., 589. Provision was made by the ordi-
nance of the convention of Florida for the transfer of all 

.or suitns chancery, pending in the Territorial 
Stai- her admission, into such court of the
of jurisdiction of the subject-matter. In pursuance

»nnJU?CtS’ih.e General Assembly of the State 
tK?™ ’ . 1845’ transferring all cases to [ 246
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Federal courts. Acts of General Assembly, 1 Sess., p. 9, §§ 
5, 8, and p. 13, §§ 13, 14.)

The case of Hunt v. Palao et dl.t already referred to, was 
one that had been transferred by this act of the General As-
sembly, from the Territorial court in which the judgment had 
been rendered, to the Supreme Court of the State; and we 
held, on an application for a writ of error, to review the judg-
ment, that we possessed no power over it without further 
legislation by Congress, for the reason that the Territorial 
court in which the judgment was rendered no longer existed; 
and that the State court to which it had been transferred 
could exercise no judicial power over it, as the law of the 
State directing the transfer of the record could not make it 
a record of the court, nor authorize any proceedings upon it.

The subsequent legislation of Congress respecting the trans-
fer of these records to the District Courts, to which we have 
referred, grew out of this decision. That was a case of Federal 
jurisdiction, which the State government, confessedly, had no 
power over; but the language of the court was general, and 
applicable to all cases pending in the Territorial courts at the 
change of government.

We perceive no ground for qualifying the opinion expressed 
on that occasion, believing it sound and incontrovertible; but 
it may be proper to state with a little more fulness the effect 
of it, as it respects cases of State jurisdiction. The Territorial 
courts were the courts of the general government, and the 
records in the custody of their clerks the records of that gov-
ernment ; and it would seem to follow, necessarily, from these 
premises, that no one could, legally, take the possession or 
custody of the same without the assent, express or implied, of 
Congress. Such assent is essential, upon the plainest princi-
ples, to an authorized change of their custody.

On the admission of a Territorial government into the 
Union as a State, the concurrence of both the Federal and State 
governments would seem to be required in the transfer of the 
records, in cases of appropriate State jurisdiction, from the 
old to the new government. An act of Congress would be 
incapable of passing them under the State jurisdiction, as 
would be an act of the Legislature of the State to take the 
records out of the custody of the Federal ^government. Bot 
should concur.

The like concurrent legislation would also seem to .be re-
quired in respect to cases pending in this court for review on 
writs of error or appeal from the Territorial courts, w ic 
*0^71 *appropriately  belonged to State jurisdiction, to enae 
24‘J us to send down the mandate to the proper State tn-
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bunal for any further proceedings that might be necessary in 
the cause. Otherwise, Congress itself should specially pro-
vide for the execution of the mandate.

We have said that the assent of Congress was essential to 
the authorized transfer of the records of the Territorial courts, 
in suits pending at the time of the change of government, to 
the custody of State tribunals. It is proper to add, to avoid 
misconstruction, that we do not mean thereby to imply or 
express any opinion on the question, whether or not, without 
such assent, the State judicatures would acquire jurisdiction. 
That is altogether a different question. And, besides, the 
acts of Congress that have been passed, in several instances, 
on the admission of a State, providing for the transfers of the 
Federal causes to the District Court, as in the case of the ad-
mission of Florida, already referred to, and saying nothing at 
the time in respect to those belonging to state authority, may 
very well imply an assent to the transfer of them by the State 
to the appropriate tribunal. Even the omission on the part 
of Congress to interfere at all in the matter maybe subject to 
a like implication. And a subsequent assent would, doubtless, 
operate upon past acts of transfer by the State authority.

It is to be regretted that proper provision has not always 
been made by Congress, upon a change of government, in 
respect to the pending business in the Territorial tribunals, 
so as to remove all embarrassment and perplexity on the 
subject.

From the examination we have given to the legislation upon 
the admission of several of the new States into the Union, 
we have found but few instances of any provision having 
been made in respect to the cases pending in the old gov-
ernment ; and those are limited to the transfer of the Federal 
cases to the District Court organized in the new State. In 
some of the constitutions of the States, provision had been 
made for the pending business of appropriate State jurisdic-
tion ; but not in all of them. A very slight attention to the 
subject by Congress, at the time, would remove all the diffi-
culties that have occurred in several of the States recently 
admitted.

Upon the whole, we are satisfied that the Territorial gov-
ernment of Florida became superseded on the unconditional 
Q^miSSwn °i i6 Territory into the Union as a State, on the 
u ot March, 1845, and consequently, that the court below, 

wnose authority depended upon that government, had no juris- 
iction to render the decree in the case, and that the decree 

must be reversed.
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*9481 doubt was suggested, on the argument, as to the 
■ proper disposition of the case in the event of our ar-

riving at the conclusion, that the jurisdiction of the court 
below ceased at the termination of the Territorial government. 
But the acts of Congress of February 22 and 23, 1847 (Sess. 
Laws, ch. 17, § 8, and ch. 20, § 7), which provided, specially, 
for a review of this class of cases in this court, have also pro-
vided for the execution of any judgment that may be given 
in them, by directing that the mandate shall be issued to the 
District Court of the State into which the same acts had 
already transferred the records.

The case, therefore, can take the usual direction in cases 
where this court determines that the court below acted with-
out jurisdiction in the matters before it; and that is, to reverse 
the decree and remit the case, with directions that the court 
dismiss the proceedings, which direction is given accordingly.

ORDER.

This cause came on to be heard on the transcript of the 
record from the District Court of the United States for the 
District of Florida, and was argued by counsel. On consid-
eration whereof, it is now here ordered and decreed by this 
court, that the decree of the said District Court in this cause 
be, and the same is hereby, reversed and annulled, for the 
want of jurisdiction in that court, and that this cause be, and 
the same is hereby, remanded to the said District Court, with 
directions to dismiss the libel in this cause.

Anna  M. Mas on , Widow , and  John  Mas on , James  M. 
Mas on , Eilbr eck  Mas on , Murr ay  Mason , Mayna - 
die r - Maso n , Barl ow  Mas on , Samue l  Coope r  an d  
Sarah  M., his  Wife , Sidney  S. Lee  and -- —, his
Wife , Cecil ius  C. James on  and  Cathe rine , his  Wife , 
Heirs  an d Devi see s of  John  Mason , Dece ase d , 
Plain tif fs  in  erro r , v . Josep h  N. Fears on .

Under the earlier charters of the city of Washington, this cour t 
Wheat., 687), that, where an individual owned several lots whic P 
for sale for taxes, the corporation had no right to sell more >
vided that one sold for enough to pay the taxes on all. the

In 1824, Congress passed an act, providing, “That it;shall ta.kw 
said corporation, when there shall be a number of lots ass 
person or persons, to sell one or more of such lots for the taxes and
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