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vested with the equitable title, a court of equity will inter-
pose, and compel the trustee, or any one standing in that re-
lation to the estate, to vest them with the legal title.

We are of opinion, therefore, that the court below erred 
in giving judgment in favor of the defendants on the de-
murrer to the bill, and that the decree should be reversed.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
District of Georgia, and was argued by counsel. On consid-
eration whereof, it is now here ordered, adjudged, and de-
creed by this court, that the decree of the said Circuit Court 
in this cause be, and the same is hereby, reversed, with costs, 
and that this cause be, and the same is hereby, remanded to 
the said Circuit Court, for further proceedings to be had 
therein, in conformity to the opinion of this court.

Robert  M. Wither s , Plain tiff  in  err or , v . Wtt .ltam  
B. Gree ne , Admin ist rat or  of  Richa rd  May , de -
ce ase d .

The laws of Alabama place sealed instruments, commonly called single bills, 
upon the footing of promissory notes, by allowing the defendant to im-
peach or go into their consideration; and also permit their assignment, so 
that the assignee can sue in his own name. But in such suit, the defendant 
shall be allowed the benefit of all payments, discounts, and set-offs, made, 
had, or possessed against the same, previous to notice of the assignment.

ihe construction of this latter clause is, that where an assignee sues, the de-
fendant is not limited to showing payments or set-offs made before notice 
of the assignment, but may also prove a total or partial failure of the con-
sideration for which the writing was executed.1

Proof of a partial failure of the consideration maybe given in evidence , 
in mitigation of damages.2 1*214
e English and American cases upon this point examined, showing a relax-

All contracts for payment of 
money in the. hands of the assignee, 
except instruments governed by the 
commercial law, are subject to all 
payments, discounts, and set-offs made 
or had prior to notice of assignment, 

d to an^ defences against the as- 
bS. ind°rs<:r> which could have
Go £°°k V1 Citizens Mut. Ins.vo, oo Ala., 37.

It is the duty of an assignee of a

non-negotiable chose in action, in order 
to protect himself against a payment 
by the debtor to the original creditor, 
to notify the former of the assign-
ment; the burden of proving notice 
prior to payment, in an action upon 
the demand, where such a payment is 
established, is upon the plaintiff. 
Keermens v. Ellsworth, 64 N. Y., 159.

2 Fol lo we d . Winder v. Caldwell, 
14 How., 444.
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ation of the old rule, and allowing a defendant to obtain justice in this way, 
instead of driving him to a cross action for damages.3 *

Thus, where the obligor of a single bill was sued by an assignee, and pleaded 
that the bill was given for the purchase of horses which were not as sound 
nor of as high a pedigree as had been represented by the seller, such a plea 
was admissible.4

It is not a sufficient objection to the plea, that it omits a disclaimer of the con-
tract, and a proffer to return the property. If the defendant looked only to 
a mitigation of damages, he was not bound to do either, and therefore was 
not bound to make such an averment in his plea.

Nor is it a sufficient objection to the plea, that it avers that the obligation was 
obtained from him by fraudulent representations, or that it concludes with 
a general prayer for judgment. Pleas in bar are not to receive a narrow 
and merely technical construction, but are to be construed according to their 
entire subject-matter. ~

In this respect there is a difference between pleas in bar and pleas in abatement.

This  cause was brought up, by writ of error, from the Cir-
cuit Court of the United States for the Southern District of 
Alabama.

It was an action of debt brought in the District Court of 
the United States for the Middle District of Alabama, by 
May, assignee, on a single bill, under seal, for the payment of 
three thousand dollars, executed by R. W. Withers to A. B. 
Newsom, a citizen of Tennessee, and by him assigned to the 
plaintiff. Pending the suit May died, and Greene qualified 
and revived in his name as administrator.

After some pleas which were withdrawn, the defendant 
filed the following:—

“ And for a further plea in this behalf, said defendant, by 
leave, &c., says, onerari non, because he says that heretofore,

3 Followe d . Van Buren v. Digges, 
11 How., 461, 476. Cite d . Lyon v. 
Bertram, 20 Id., 154.

Whenever compensation or an 
equivalent is claimed by a party in 
return for the performance of condi-
tions for which such compensation or 
equivalent has been stipulated, the 
person so claiming is bound to show 
a fulfilment in good faith of those 
conditions; and the party against 
whom the claim shall be made shall 
be permitted to repel it by proof of 
an entire failure to perform or of an 
imperfect or unfaithful performance; 
or by proof of injurious consequences 
resulting from either of the delin-
quencies ; and shall not be driven ex-
clusively to his cross action. Van 
Buren v. Digges, supra.

Although it is true, as a general 
rule, that unliquidated damages can-
not be the subject of set-off, yet it is 
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well settled that a total or partial 
failure of consideration, acts of non-
feasance or misfeasance, immediately 
connected with the cause of action, 
or any equitable defence arising out 
of the same transaction, may be given 
in evidence in mitigation of damages, 
or recouped; not strictly by way of 
defalcation or set-off, but for the pur-
pose of defeating the plaintiff’s action 
in whole or in part, and to avoid cir-
cuity of action. Winder v. Caldwell, 
supra.

4 Cit ed . City of Memphis v. Brown, 
1 Flipp., 226; Buchtel v. Mason Lum-
ber Co., Id., 650.

The defendant may give in evi-
dence, in mitigation of damages in 
assumpsit for goods sold and deliv-
ered, that the goods were inferior in 
quality to what they were represented 
to be at the sale. Miller v. Smith, 1 
Mason, 437.
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to wit, on the day of , in the year 1839, said de-
fendant, at the instance and request of one A. B. Newsom, 
the payee of the sealed note or writing obligatory in the 
plaintiff’s declaration mentioned, purchased of the said New-
som two certain fillies, that is to say, one dark brown filly, 
said to have been foaled in the spring of the year 1835, and 
one sorrel filly, said to have been foaled the 22d day of June, 
in the year 1837, at and for a large sum of money, to wit, the 
sum of four thousand dollars, to be paid by the said defend-
ant to the said Newsom; for the payment of which said sum, 
in part, defendant gave to the said Newson the said sealed 
note or writing obligatory, in the said plaintiff’s declaration 
described, and said defendant avers that said sealed note was 
given for and upon no other consideration whatsoever. And 
said defendant further avers, that the said Newsom falsely 
and fraudulently represented to said defendant, that the said 
fillies were raised by himself, and that the said fillies were 
sound, and that the said fillies had *certain  pedigrees, r 
that is to say,—(the pedigrees are set forth in the ■- 
plea, but they are here omitted,)—all which said represen-
tations as to the soundness of the said fillies, as to the fact 
that they were raised by the said Newsom, and as to their 
pedigrees, were false and untrue, and known to be false 
and untrue by the said Newsom, and were so made, as afore-
said, by the said Newsom to deceive and defraud the said 
defendant.

“And said defendant further says, that he, relying upon 
the said false and fraudulent representations of the said New-
som, and believing the same to be true, made the said pur-
chase of the said fillies. And said defendant further says, 
that said fillies were purchased by him as aforesaid for their 
blood, and for the turf, and that otherwise they were wholly 
worthless to the said defendant. And said defendant further 
says, that the said Newsom was before, and at, and hath been 
ever since, and still is, a citizen of the State of Tennessee, 
riding fhree hundred miles or more from the residence of 
said defendant, who then resided, and still resides, in the 
bounty of Greene, in this State; and that said Newsom 
reught the said fillies from Tennessee to the residence of 

said defendant, in Greene County, and then sold them to said 
uetendant as aforesaid.

Said ^ei?endant further saith, that he did not dis- 
e^ent the unsoundness of the said fillies until a 

21 me i s,aid Pul’chase, to wit, the fall after the said 
bp ,.-\ase’when they were being trained for the turf, and that 

uot earn that the pedigrees were false until a long 
223 
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time after said purchase, to wit, some time in the fall of 
1839, or winter of the year 1839-40.

“ And said defendant further saith, from the time he dis-
covered the permanent unsoundness of the said fillies as 
aforesaid, and the falsity of the said pedigrees as aforesaid, 
he was ready, willing, and desirous to, and would have re-
turned and delivered the said fillies to the said Newsom, if 
he had had an opportunity so to do, which he did not; and 
that from the discovery of the fraud of the said Newsom as 
aforesaid, up to the death of the said fillies, which happened 
during the winter and spring of the year 1840, he was will-
ing and ready to deliver and return the said fillies to the said 
Newsom, as aforesaid.

“ And said defendant further saith, that said fillies died, as 
aforesaid, without the fault or neglect of the said defendant 
or his servants; all which several matters said defendant is 
ready to verify. And said defendant saith, that the said 
sealed note of writing obligatory was obtained from him by 
the said Newsom by the false and fraudulent representations 
as aforesaid, and is therefore, fraudulent and void in law;

wherefore said *defendant  prays judgment, whether 
J he ought to be charged with the said debt,” &c.

To this plea the plaintiff demurred, and, in May, 1843, the 
court sustained the demurrer, and gave judgment for the 
plaintiff in the sum of three thousand dollars debt, and eight 
hundred and eighteen dollars damages, together with costs.

The defendant sued out a writ of error, and brought the 
case up to this court.

It was argued by Mr. John K. Jfason, for the plaintiff in 
error, and Mr. Bayly, for the defendant in error.

Mr. Mason, for the plaintiff in error.
The facts being well pleaded, and admitted to be true, it 

will be insisted for the plaintiff in error, that the demurrer 
should not have been sustained.

The facts constituting the gist of the defence may be thus 
Stcltccl *

1. The consideration of the contract on the part of Withers 
was four thousand dollars, of which one thousand was pai , 
and the single bill was given for three thousand dollars.

• 2. That the payee procured the contract by represen a ions 
false and fraudulent, with a knowledge that they were a se, 
and with the purpose to defraud.

3. That, the facts being falsely stated, the fillies were 
wholly worthless to the defendant.

224
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4. That the fraud was not discovered until long after the 
sale, and no opportunity offered to return them until they 
were dead ; and that the fillies died without fault or neglect 
on the part of the defendant; and on these facts the question 
is, Can the plaintiff enforce the contract, as to that part of 
the purchase money which is unpaid ?

The contract was made in Alabama, and the lex loci gov-
erns.

The plea proceeds on the ground, that, as to the defendant, 
there was a total failure of consideration, but that, if the con-
tract were not to be regarded as nudum pactum, there was a 
failure of consideration to the full amount sued for and un-
paid.

The statute, to avoid circuity of action, and to promote jus-
tice, authorized a defence at law, which without it could have 
only been made in equity.

1. The conduct of the vendor amounted to dolum malum 
ad circumveniendum, which, being proved or admitted, vitiates 
all contracts, both at law and in equity. Story on Contracts, 
§ 165; Ferguson v. Carrington, 9 Barn. & C., 59; Fer mor’s 
case, 3 C., 77.

*To deprive the defendant of the benefit of this de- » 
fence, it must clearly appear that the vendee acqui- *-  
esced in the contract after he discovered the fraud. The fact 
of such acquiescence must be determined on the circumstances 
of each case.

The offer to return the article purchased would show that 
there is no acquiescence; but the party must have reasonable 
time to do this act of repudiation, thereby rescinding the con-
tract in whole. In this case it will be insisted that the 
fillies could not be returned or tendered after they died, and 
that the excuse is sufficient for not doing so before that event, 
and after the fraud was detected.

$•. It is stated by Kent, that, “ in cases where the consid-
eration has totally failed, the English courts have admitted that 
fact to constitute a good defence between the original parties 
to a bill of exchange, though a partial failure is no defence.” 
¿Kent, Com., 473; Morgan v. Richardson, 1 Campb. N. P.,

’ note; Mann v. Lent, 10 Barn. & C., 877. “But with us 
a. partial as well as total failure of consideration may be 
given in evidence by the maker of a note to defeat or mitigate 
a recovery, as the case may be.” 2 Kent, Com., 473; Hills v. 
y^8Cow. (N. Y.), 31; Sill v. Rood, 15 Johns. 
Coin 43223°; 13 Wend’ (N< Y,)’ 605; Cook v* Mix' 11

9uality of goods sold, the seller is bound v uxi, io 225
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to answer where he has made fraudulent representations con-
cerning them, which amounts to a warranty in law. Seixas 
v. Wood, 2 Cai. (N. Y.), 48. In the English cases, where the 
right to defend or to recover back money paid under contracts 
has been denied, it is conceded that the vendee may sue on 
the warranty or for the deceit. The leading case of Hunt v. 
Silk, 5 East, 449.

In Alabama the rule has been established, under their stat-
ute, that, where “ fraud enters into the transaction, it is com-
petent for the defendant, on proof of it, to show a defect in 
the consideration in diminution of damages.” And that, 
“ wherever a defendant can maintain a cross action for dam-
ages, on account of a defect in personal property purchased 
by him, or for a non-compliance by the plaintiff with his part 
of the contract, the former may, in defence to an action upon 
his note, made in consequence of such purchase or contract, 
claim a deduction corresponding with the injury sustained.” 
Peden v. Moore, 1 Stew. & P. (Ala.), 71; 3 Stew. (Ala.), 
98.

In the case of Peden v. Moore, the court below refused to 
instruct the jury, that, if they believed that the consideration 
of the note had failed to the full amount, except what had 
been paid, they should give a verdict for the defendant; and 
*01 ruled *that,  unless a total failure of consideration was

J proved, they should find for the plaintiff. The decision 
was reversed, and the rule established, that a partial failure 
of consideration was admissible in defence. See, also, Barrett 
v. Stanton and Pollard, 2 Ala., 181. The case of Peden and 
Moore, it is submitted, must rule this.

The defendant Withers, in an action against Newsom, on 
proof of the facts stated, would be entitled to recover dam- 
ages for the fraud practised. Such a suit may be maintained 
without any offer to return the goods sold. Fielder v. ^tai- 
kin, 1 H. Bl., 17; Patteshall v. Tranter, 3 Ad. & Ell., lUb; 
Caswell v. Coare, 1 Taunt., 566; 2 Kent, Com., 480,. n.

In an action by payee against the maker of a note, it is coni 
petent for the maker, in reduction of damages, to prove a 
the sale was effected by means of false representations on ie 
part of the payee, although the chattel has not b®e_n 
or tendered to him. Harrington v. Stratton, 22 Pic . (i a 
510; Parish v. Stone, 14 Id., 198; McAllister n . ca , . 
Wend. (N. Y.), 483; Spalding v. Vander cock, 2 Id., ,
Burton v. Stewart, 3 Id., 236; Miller v. Smith, 1 Mason, 4 •

It is-stated by Chief Justice Mansfield, m 1 Taimton Um 
the rule which allows fraud or breach of warran y desire 
in evidence in mitigation of damages, arises from 

£26
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to avoid circuity of action. Under the statute of Alabama, 
and the rule established in Peden v. Moore, the defence in ' 
this case is admissible a fortiori. In Mississippi, where there 
is a similar statute, the same rule prevails. Harman v. /San-
derson, 6 Sm. & M., 41, 42.

The modern English cases have greatly relaxed the ancient 
rule on the subject of rescission of contracts for sales of per-
sonal property. Poulton v. Lattimore, 9 Barn. & C., 269; 
Steward v. Goesvelt, 1 Carr. & P., 23; Percival v. Blake, 2 
Carr. & P., 514; Chit, on Cont., 463, 743, ed. 1848.

In the case of Parish v. Stone, 14 Pick. (Mass.), 198, and 
Harrington v. Stratton, 22 Id., 516, and in Peden v. Moore, 
the English cases are.reviewed, and I submit that it is clearly 
shown that the technical reasons on which the decisions were 
founded cannot be justified, and do not apply, where the au-
thority to make the defence is given, as here by the statute. 
If it shall be held that the worthlessness of the fillies sold to 
the defendant does not constitute a total failure of considera-
tion, because they were, or might have been, of value, for the 
plough or otherwise, to the vendor, and it shall also be held 
that the excuse offered by the vendee for his failure to return 
is insufficient, he is still .entitled to an abatement. Beecker 
and *Beecker v. Vrooman, 13 Johns. (N. Y.), 302, 
303, and cases cited; Lewis v. Gosgrave, 2 Taunt., 2, •- 
3. In this case the court held, that, “ as it was clearly a fraud, 
and a man cannot recover the price of goods sold under a 
fraud, a new trial should be granted.” Any defence which 
in England may be made in assumpsit for the price of the 
goods sold may be made in Alabama, under her statute, in a 
suit on a sealed bill, for the purchase-money.

The utmost effect, therefore, which can be given to the 
failure to offer to return is, that the defendant cannot rescind 
the contract in toto, avoid the payment of the note in suit, 
and recover back the money paid, if the property be of any 
value. But he is entitled to such abatement in mitigation of 
damages, if sued in assumpsit, or by virtue of his special plea, 
it sued in debt, as the price exceeded the fair value of the 
goods sold.

V elusion entirely conforms to the principle on 
w ich the duty to return is founded, to put the parties, as 
near as may be, in statu quo. It avoids circuity of action, 

n gives to the plaintiff a fair value for his property, fraudu- 
en y sold at a price extravagantly beyond it. The sum 

inT>ea Y°nld, without doubt, have been decided by the 
nrio’ f submitted to them, to be rather more than a fair 

e or ne property sold, on the facts admitted in this case.
227
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Jfr. Bayly, for the defendant in error, contended that the 
defendant ought to have returned or offered to return the 
property, and that this should have been done immediately 
upon the discovery of the fraud. 12 Wheat., 183 ; 2 Kent, 
Com., 480 ; 1 Campb., 190 ; 4 Mass., 402; 15 Id., 319. He 
who would rescind a contract must put the other party in 
as good a situation as he was before; otherwise he cannot do 
it. Chit, on Contr., 276 ; Hunt v. Silk, 5 East, 449 ; Conner 
v. Henderson, 15 Mass., 314.

Many other authorities might be added to the same effect, 
but, on a subject on which the cases are so numerous and so 
entirely uniform, it will be sufficient to give a reference to a 
few of them, without citing them at large. See Pulsifer v. 
Hotchkiss, 12 Conn., 234 ; Masson v. Bovet, 1 Den. (N. Y.), 
69; Coolidge v. Brigham, 1 Met. (Mass.), 547; People v. 
Niagara C. P., 12 Wend. (N. Y.), 246 ; Barnett v. Stanton, 
2 Ala., 181, 195; Minor v. Kelly, 5 Mon. (Ky.), 272.

Moreover, this ought not to have been a plea in bar of the 
whole action. The question what the fillies were worth was 
one for the jury to decide. In the cases cited by the opposite 
counsel, the plea went merely to the diminution of damages, 
instead of being in bar of the whole claim.

*Mr. Justice DANIEL delivered the opinion of the *220J court.
This cause, from the District Court of the United States 

for the Middle District of Alabama, is brought here under 
the act of Congress of 8th August, 1846, ch. 104.

The plaintiff in error was sued in the court below, upon a 
single bill for the sum of S3,000, executed by him on the 
16th of February, 1839, payable on the 1st of January ensu- 
ing, to A. B. Newsom or order, and which was assigned bj 
Newsom to May, the testator of the defendant.

What were the grounds of defence first assumed by e 
defendant does not appear, and it is immaterial now to inquire. 
The pleas first filed were by consent of parties withdrawn, an 
by leave of court the defendant filed a special plea, averring 
that the note sued on was given by him for a part, oi the price 
of two fillies purchased by him of Newsom for $4,0 , 
Newsom falsely and fraudulently represented to the e eni 
that these fillies were reared by himself; that they were s 
and of a high pedigree (as is set forth in the plea) , a 
defendant, desiring to possess these fillies for their oo 
for the turf, and induced and deceived by the false reP , 
tions of Newsom, paid him the sum of $1,00 in c , 
executed the note in question for the residue o e p 
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money; that the representations of Newsom as to the fillies 
having been reared by him, of their soundness, and of their 
pedigree, were all untrue, and all known to be untrue by New-
som at the time of the sale; that the defendant did not ascer-
tain either the extent of the unsoundness of these fillies, or 
the falsehood of the pretended pedigree, until during the 
autumn and winter of the year 1839 ; that the said Newsom 
at the time of the sale resided, and has continued to reside, in 
a different State, and more than three hundred miles from 
the defendant; that from the time of discovery by the de-
fendant of the unsoundness of the fillies, and of the falsehood 
of their pedigree, up to the time of their death, which 
happened without any fault of the defendant or his servants, 
in the spring of 1840, he, the defendant, was willing and 
ready, and desirous, of returning the fillies to the said New-
som, but never had an opportunity of so doing. The plea 
concludes with stating, that the note or writing obligatory 
was obtained from him by Newsom by his false and fraud-
ulent representations, and is therefore void; and with a 
prayer whether defendant should be charged with the debt. 
To this plea there was a demurrer by the plaintiff below, 
and the judgment of the court below sustaining the demurrer, 
brought hither by a writ of error, this court is called on to 
examine.

* Although the legal principles and inquiries in- r^nn-i 
volyed in this cause are to a great extent local in L 
their character and operation, it will be found to embrace 
rules, both with respect to pleading and to the interpretation 
oi contracts, extending in some respects beyond the influence 
oi merely local jurisprudence. The contract in question 
avmg been made within the State of Alabama, and designed 

to be performed within that State, the lex loci contractus must 
]us )y be understood as entering into and controlling the effect 
0 ^ stipulations, and having been sued upon within the 
same State, the lex fori must, in a degree, regulate the mode 
ot its enforcement.

By a statute of Alabama (see Aikin, Dig., p. 283, § 138), 
\1!* enacted, “that, whensoever any suit is depending in any 
nprsA6 ^ou[ts funded on any writing under the seal of the 

t(l be therewith, it shall be lawful for the 
r °r defendants therein, by a special plea, to im- 

mannOi.r the consideration of such bond, in the same 
ann+hor oT J 4.sa^d. siting had not been sealed.” By 
fsep Ailrir» n-Ory Pr®v^s^on °f the same State it is declared 
bills si no-1 a ’ n $28’ § 8), “that all bonds, obligations,

g > promissory notes, and other writings, for the pay-
229
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ment of money or any other thing, may be assigned by in-
dorsement, whether the same be made payable to the order 
or assigns or the obligee or payee or not; and the assignee 
may sue in his own name, and maintain any action which the 
obligee or payee might have maintained thereon previous to 
assignment, and in all actions to be commenced and sued 
upon any such assigned bond, obligation, bill single, promis-
sory note, or other writin'g aforesaid, the defendant shall be 
allowed the benefit of all payments, discounts, and set-offs, 
made, had, or possessed against the same, previous to notice of 
the assignment, in the same manner as if the same had been 
sued and prosecuted by the obligee or payee therein.” By 
the enactment herein first cited, it is obvious that specialties 
are divested of any force or solemnity at any time ascribed to 
them by reason of their having a seal annexed, and are placed, 
with respect to all inquiries which may be instituted into the 
validity of their consideration, precisely upon the footing of 
parol agreements. With respect to the construction of the 
second provision (§ 6) of the statute above cited, the ques-
tion has been suggested, whether the right conferred by the 
first enactment, to inquire into the consideration of contracts 
in contests between the original parties, is extended, by the 
correct meaning of the statute, to the defence allowed to 
obligors at the suit of assignees, or whether obligors in as-
signed bonds, notes, &c., are not restricted in their defence 
*9^21 transactions posterior in date to the writing itself,

-* and forming no necessary part of the original consider-
ation, the language of the statute, as already quoted, being 
this:—“ shall be allowed the benefit of all payments, dis-
counts, and set-offs, made, had, or possessed against the same 
(i. e., against the bonds) “ previous to notice of assignment, 
in the same manner as if the same had been sued and prose-
cuted by the obligee therein.” ’

In construing these provisions of the Alabama statute as 
being in pari materia, we cannot regard them as changing e 
rights of the parties arising out of the contract itself, nor as 
conferring new rights on others not inherent in such ongina 
obligations, but we regard them rather as securing those ng s, 
except so far as they may have been legally and justly rans 
ferred. There could be no doubt of the right to impeac 
consideration, or the right to claim the benefit ot Pay™®n,. ’ 
set-offs, or discounts, on the part of the obligor as again 
obligee. The statute was not designed to take from t 
obligor any of these rights, but merely to deny o 
claim to discharge his obligation by pay men s, 
original obligee, after he knew the obligation
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transferred to another. Neither did the statute create in the 
assignee any new right varying the character of the contract 
itself. It conferred on him merely the rights to take by 
assignment, and to sue in his own name,—in effect, the 
power to acquire in the mode prescribed an equitable title, 
and to prosecute that title in a court of law. Contracts at 
common law, to which this simple power of assignment is 
extended by statute, differ essentially from those which arise 
out of and are governed by the law merchant, or from such 
as are placed on the footing of the law merchant by express 
legislative enactment. We conclude, then, that, in a case 
like the present, the obligor would have the right to impeach 
the consideration for which the writing was given, or to show 
its discharge by payments or set-offs made or existing at any 
time before notice of assignment, or by discounts to prove 
either a total or partial failure of the consideration for which 
the writing was executed, accordingly as the truth of the 
case would warrant either defence. This interpretation of 
the law we consider as accordant, not only with the language 
and the rational meaning of the statute, but as sustained by 
the decisions of the courts in the State whose peculiar policy 
we are discussing, and by decisions in other States upon stat-
utes containing provisions similar to those in the statute of 
Alabama. Recurring to the latter statute itself, its terms 
declare that whensoever, that is, in every case, in which suits 
shall be instituted founded on any writing under seal, the 
*person to be charged therewith, comprehending every r*««©  
and any person, whether he sustains a relation to an 
assignee or to any other person, may impeach the considera-
tion of the bond or other writing (Aikin, Dig., p. 233, § 138), 
and then proceed with respect to the rights and powers of 
the assignee to provide, that he may sue in his own name, 
an.d may maintain any action which the obligee or payee 

haye maintained thereon, previous to assignment 
(Aikin, Dig., p. 328, § 6); he has the same rights and reme- 
le® which pertained to the obligee or payee, and none other. 
. And first, with respect to the defence as against the as-

signee, founded on the total failure of consideration, it has 
een ruled under the statute of Alabama, in the case of

mmte v. Loggins, 2 Ala., 514, that, when the payee of a 
u 1S ^Qnired of by one wishing to purchase it, whether he

Jk110!6 aga*llst if, and answers that he has none, he 
aaainai+k ereby Preclude himself from making any defence 
whioh h Rowing °nt of the original transaction, of 
found n° knowW at the time. And it will be

e example put by the court in this case (see p. 
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519) is one of total failure of consideration. Yet this defence 
could never be permitted if it is to be sought for within a 
narrow interpretation of the words payments, set-offs, and 
discounts,—such a one as would not embrace the true char-
acter of the transaction. Again, in the case of Wilson v. Jor-
dan, in 3 Stew. & P. (Ala.), it is said by the court, on p. 98, 
—“ The decisions of this court have gone far to abolish the 
distinction with us between the effect of a partial and total 
failure of consideration ”; and again, the court uses this lan-
guage:—“Nor do we feel the least dissatisfaction with our 
former decisions, so far as they tend to place partial and total 
failure of consideration on the same footing, instead of driv-
ing the parties to circuity of action.” The doctrines ruled 
by the Supreme Court of Alabama are closely coincident 
with those of the courts of other States, in the construction 
of statutes similar to that of the former State. Thus, in the 
case of Clements v. Loggins, 2 Ala., 514, as late as 1841, the 
court, by way of illustration, refer to the cases of Buckner v. 
Stubblefield, 1 Wash. (Va.), 296, and of Hoomes v.Smock, Id., 
390, decided by the Court of Appeals upon the Virginia stat-
ute, a law more restrictive in its terms than is the Alabama 
statute, as the former speaks only of just discounts against 
the obligee, being silent as to payment and set-off, (see 3 
Stat, at L., 379; 4 Id., 275; 6 Id., 87; 12 Id., 358, and Acts 
of 1795, and of January, 1820,) and both the cases thus re-
ferred to are instances of entire want of consideration, the 
writings assigned having been void ab initio.
*994.1 *It  seems proper in this place to advert to an opin- 

ion of the Supreme Court of Virginia, in one of the 
earlier cases before them under the statute, with respect to 
any change which that statute might have been supposed to 
produce in the relative situations of parties to contracts made 
assignable thereby. In the case of Norton v. Rose, in 1796, 
reported in 2 Wash. (Va.), the law (on page 248) is thus ex-
pounded by Roane, Justice, with the concurrence of the whole 
court:—“ It was not intended to abridge the rights ot the 
obligor, or to enlarge those of the assignee beyond that o 
suing in his own name; and since it is clear that, prior to 1 is 
law, an original equity attached to the bond followed it in o 
the hands of the assignee, this law does not expressly,, noi y 
implication, destroy that principle.” The same doctrine was 
ruled in Pennsylvania, as early as the year 1776, in e ca 
of Wheeler v. Hughes, reported in 1 Dall., 27. In ennsy 
vania, bonds, bills, and promissory notes were by ac o 
sembly made assignable, as promissory notes in Eng an . 
the 3d and 4th of Anne, but as the statute of Pennsylvam 
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omitted to declare that those writings “ should be placed upon 
the footing of bills of exchange,” it was therefore decided that 
the assignee of such writing stood in the same place as his 
obligee or payee, so as to let in every defalcation which the 
obligor had against him before notice of the assignment, and 
that the only intent of the act of Assembly was to enable the 
assignee to sue in his own name, and to prevent the obligee 
from releasing after notice of assignment. This doctrine has 
been frequently reaffirmed in the same State, as will be seen 
in 2 Dall., 45; 6 Serg. & R., 175, and 16 Id., 20.

Turning next to a class of cases founded on what has been 
denominated the partial failure of consideration, although in-
volving bad faith, breach of warranty, false and deceitful war-
ranties, false representations in the procuring of contracts, 
such as might in particular aspects extend to the entire rescis-
sion of contracts, it will be seen that the Supreme Court of 
Alabama have, in the construction of their statute, ruled that 
a defence founded on either or on all of the facts here enu-
merated shall be admissible in diminution of damages. And 
in allowing this mode of defence, which seems to fall more 
strictly within the import of the terms set-offs and discounts 
than objections aimed at the total abrogation of contracts can 
do, the courts of Alabama have acted in accordance with those 
of other States in construing statutes similar to their own, 
consistently, too, with the principles of reason and justice 
adopted by modern tribunals when acting apart from statu-
tory provisions. The case of Moorehead n . Grayle, reported 
in 2 Stew. & P. (Ala.), 224, was *an  action by the as- 
signee against the maker of a promissory note, given L 
for the price of a slave, warranted sound. The defence set up 
was the unsoundness of the slave at the time of the contract, 
as evinced by his early death and by other circumstances. 
Ine court in this case say, that, if it had been necessary to 
oner to return the slave to permit this defence, yet by the 
early and sudden death of the slave the vendee would, under 
the circumstances, have been excused from making the offer;

JV°nside™g the right of the vendee to avail himself of 
e defence, either of a total or partial failure of consideration, 
6 C0}lr™f're ^ed to compare the principle enunciated in the 

case of Thornton v. Wynn, in 12 Wheat., 188, with the doc- 
rme as laid down in the State of Alabama under her laws, 

। n W1 . respect to the rule of Thornton v. Wynn remark as 
,was the most rigid that has anywhere prevailed 

dnnhfi by way of defence to the action at law. It was 
nlorlprl6^ as a Part the system which has been ex-
P in this State and in many States of the Union, as well 
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as in several of the English courts, that a partial failure of 
consideration is not a defence to an action at law, brought 
to recover the price of the article sold, but that in such 
cases the vendee must resort to his cross action, which rem-
edy, on account of its dilatory nature and circuitous form, 
is by this court and many others of high authority deemed 
inconsistent with justice, and the more correct rules of mod-
ern practice.”

The earlier case of Peden v. Moore, reported in 1 Stew. & 
Port. (Ala.), 71, furnishes a still more full exposition, by the 
Supreme Court of Alabama, of the rules of decision deducible 
from the law of that State. The action in Peden v. Moore 
was brought to recover the amount of a promissory note. 
The defence pleaded was failure of consideration, payment, 
and set-off;—whether total or partial failure of consideration 
does not appear in the form of the pleading, and it would 
seem that, so far as the form of pleading was involved, the 
fact of the failure being total or partial was deemed immate-
rial by the courts, and was a question of proof, inasmuch as 
the court below regarded as allowable, and even as indispen-
sable, proof of total failure, whilst the Supreme Court decided 
that proof of partial failure was admissible, and that the ex-
clusion of such proof in that case was error in the inferior 
court. The defendant below moved the court to instruct the 
jury, that, if they believed the consideration had failed, ex-
cept to the amount which had been paid, they should find 
a verdict for the defendant. This the court refused, but in-
structed the jury, that, unless a total failure of consideration 
*2261 was Prove^’ they should find a verdict for *the  plaintiff.

-* In reviewing the opinion of the court below, the Su-
preme Court of Alabama say,—“ It is our policy to avoid cir-
cuity of action, that litigation may be stopped in the germ, 
before it is permitted to put forth its branches. This idea 
is most strikingly illustrated by our statutes providing for 
arbitration and set-off, as well as by the decisions of our 
courts. Now, to permit a defendant to allege in diminution 
of a sum sought to be recovered by breach of his contract, 
that the consideration which induced the contract on his par 
has partially failed, would have the effect of making one ac-
tion subserve the purpose of two, and upon the score of con-
venience it must be unimportant to the plaintiff whether is 
recovery is diminished, or whether, after having recovere 
the entire sum, he is compelled to refund a portion of it, or, 
if important, the importance would consist in ending 1 
tion, and avoiding the costs of the defendant s action. » 
surely it would be more compatible with justice, to per
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a party to retain that which ex equo et bono cannot be de-
manded of him, and which by law he may recover back; and 
more especially, when none of the great principles of right or 
the landmarks of property would be disturbed. Perhaps it 
may be said, that the inquiry is too complex for the determi-
nation of an ordinary jury. Not so. There would be no more 
difficulty in ascertaining the sum to be deducted from the 
defendant’s indebtedness, than in admeasuring the quantum 
of the damages sustained in an action for a false warranty, or 
for a deceit. In either case, the jury will naturally inquire 
the sum which was agreed to be paid, and to what extent the 
consideration is deficient; so that the obstacles to the achieve-
ment of justice will not be greater in the one instance than 
in the other. We are entirely aware of the decisions which 
inhibit the defence even of a total failure where there is a war-
ranty on which the defendant may have his remedy. These 
decisions doubtless proceed upon the principle, that the war-
ranty is a subsisting contract, and the damages sustained by 
its breach unliquidated. We consider them, however, so far 
shaken, if not overruled, as to leave the question open for ex-
amination. Upon authority, both in point of respectability 
and numbers, it is clearly provable that, where fraud enters 
into the transaction, it is competent for the defendant, upon 
proof of it, to show a defect in the consideration in diminu-
tion. of damages. This qualified admission of the defence 
originated from the rule, that fraud avoids the contract ab 
initio. In point of justice, we can discover no sufficient rea-
son for permitting the defence to be set up where there is a 
fraud in the transaction, and in denying it when there is a 
false warranty ^unaccompanied by fraud. In either [-*997  
c.^e’ the duty of the jury to graduate the plain- L 
tiffs recovery by the injury which the defendant has sus-
tained ; for the old common-law notion, that fraud so vitiated 
e-very contract which partook of it as not to allow of a recov-
ery, though it but partially impaired the benefit which the 
> e.tn • expected to derive, has been exploded; more recent 
au nonty only allowing it to go in reduction of damages. The 
cases ot Poulton v. Lattimore, 9 Barn. & C., 259, of Germaine 
y. Burton, ± Stark., 32, and Miller v. Smith, 1 Mason, 437, are 
ases m which the defendant had the plaintiff’s warranty, yet 

oiAorffik ums^aPce n°t considered by the courts which de- 
mn• 6m aS 1int.erPosing an obstacle to the defence ! ” The

COI*?* usion, with respect to this defence, remark,— 
from before, that the greater benefit would result 
fendan+ » oeration,.we are of opinion, that wherever a de-

an maintain a cross action for damages on account 
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of a defect in personal property purchased by him, or of a non- 
compliance by the plaintiff with his part of the contract, he 
may, in defence to an action upon his note made in conse-
quence of such purchase or contract, claim a deduction cor-
responding with the injury he has sustained.”

These copious extracts from the opinions of the Supreme 
Court of Alabama are thought to be warranted, not only on 
account of the intrinsic force of the reasoning they contain, 
but still more so, perhaps, from the fact that they present the 
best and most authoritative interpretation of the statutes they 
are meant to expound, as well as of the policy in which those 
statutes have had their origin. But beyond the influence and 
effect of these decisions as expositions of local law, they may 
be regarded as coincident with the doctrines promulged by 
the highest tribunals of a portion at least of the States of the 
Union, and as not conflicting, in principle at least, with some 
of the later opinions of the English bench. By the earlier 
English decisions the following principles appear to have 
been inflexibly ruled, viz.:—That whenever a contract was 
tainted by fraud, it never could, if this were shown, be made 
the foundation of a recovery to any extent, but must be set 
aside in toto. That in all instances wherein a party was in-
jured either by a partial failure of consideration for the 
contract, or by the non-fulfilment of the contract, or of a 
warranty, the person so injured could not defend himself, in 
an action on the contract, by proving these facts, but could 
find redress only in a cross action against the plaintiff. These 
rules of the common-law courts appear to have yielded mate-
rially to the influence of common sense and common con- 
*2281 venience. An example of this may be *perceived  in

-* the permission given in cases where a recovery is 
sought upon the principle of quantum meruit, to set up as a 
defence that the plaintiff has unfairly, or injuriously, or im-
perfectly fulfilled his obligations towards the defendant, and 
that he should in such cases recover so far only as he could 
prove a meritorious performance ; admitting, in these instances 
at least, the defence founded on discount or on a partial fail-
ure of consideration, or a dishonest performance. See the 
cases of Hasten v. Hutter, 7 East, 479; of Farnsworth v. (rar- 
rard, 1 Campb., 38; of Denew v. Daverell, 3 Id., 451, o 
Poulton v. Lattimore, 9 Barn. & C., 259. In the case o 
King v. Boston, 7 East, 481, on a note, the plaintiff had sold 
a horse to the defendant, warranted sound, for twelve guineas, 
of which the defendant had paid three.. In fact, the o 
was not sound, and, the defendant refusing to pay more, 
action was brought for the value of the horse to recovei
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difference. It was proved that the horse at the time of the 
sale was not worth more than ¿£1 11s. 6<Z., and that the de-
fendant had sold him for ¿61 10s. Lord Kenyon held that 
the plaintiff could only recover the value, and more having 
been paid him by the defendant, he non-suited the plaintiff. 
Caswell v. Coare, 1 Taunt., 566, was an action upon a war-
ranty of a horse. It was ruled in this case, that, if the horse 
is not returned, the measure of damage is the difference be-
tween his true value and the price given, which may be shown. 
Indeed, the ground on which the English judges have restricted 
this species of defence to cases of quantum meruit implies the 
admission, that there is nothing in the character of the de-
fence itself, with respect to express undertakings, that is in-
consistent with justice or with the true obligations and duties 
of the contracting parties. The objection is this,—that if in 
suits on contracts for specific undertakings, and for stipulated 
compensation, the defendant could, under the general issue, 
be let in to show either failure of consideration or non-per-
formance, the plea not disclosing either ground, would effect 
a surprise upon the plaintiff; but that where, as on a quantum 
meruit, the plaintiff' was to show a meritorious cause of re-
covery, he must come prepared to encounter any and all 
objections in conflict with the position he assumes and must 
maintain. With all the respect due to the learned men by 
whom this distinction is made, it may be permitted to doubt 
whether it is not perhaps more apparent and technical than 
real; for it may be asked, whether, in cases of contract for 
specific performances and for stipulated equivalents, the plain-
tiff is not equally bound to prove an honest performance,— 
such a one as comes up to the equivalent promised by the 
*defendant ? Indeed, it would seem, so far as danger 
of surprise is to be apprehended, that where the rights *-  
and duties of parties were set forth in the contract, and in 
the pleadings founded upon the contract, there would be less 
danger of surprise than there possibly could be in instances 
where the forms of proceeding indicated neither, but where 
every thing was left open to contest at the trial.

The remarks of some of the English judges appear to be 
peculiarly applicable to this view of the subject. Lawrence, 
J., m Basten v. Butter, 7 East, 484, speaking of the distinc-
ión attempted between a quantum meruit and other forms of 

action, says,—“The rule laid down by Mr. Justice Buller 
may be a good one, if the plaintiff has had no notice of the 

mo. ot defence intended to be set up against his demand. 
rW eYen ^ere, if the plaintiff have previous notice that the 

enaant means to dispute the goodness or value of the 
237



229 SUPREME COURT.

Withers v. Greene.

work done, I think the defendant ought to be let in to his de-
fence. For, after all, considering the matter fairly, if the 
work stipulated for at a certain price were not properly exe-
cuted, the plaintiff would not have done that which he would 
have engaged to do; the doing of which would be the con-
sideration for the defendant’s promise to pay, and the foun-
dation on which his claim to the price stipulated for would 
rest; and therefore, especially if he should have notice that 
the defendant resists payment on that ground, he ought to 
come prepared with proof that the work was properly done.” 
And Le Blanc, Justice, remarked,—“I think that in either 
case the plaintiff must be prepared to show that his work 
was properly done, if that be disputed, in order to prove that 
he is entitled to his reward; otherwise, he has not performed 
that which he undertook to do, and the consideration fails. 
And I think it is competent to the defendant to enter into 
such a defence, as well where the agreement is to do the work 
for such a sum, as where it is general to do such work. If a 
man contracted with another to build him a house for a cer-
tain sum, it surely would not be sufficient for the plaintiff to 
show that he had put together such a quantity of brick and 
timber in the shape of a house, if it could be shown that it 
fell down the next day; but that he had done the stipulated 
work according to his contract. And it is open to the de-
fendant to prove that it was executed in such a manner as 
to be of no value at all to him, or not to be of the value 
claimed.”

It would seem, then, to be fairly deducible from the rea-
soning of the English judges, from the case of Basten v. 
Butter, in 7 East, decided in 1806, to that of Poulton v. 
timore, 9 Barn. & C., ruled in 1829, that this defence would 

by those *judges  themselves be deemed permissible, 
-» whenever it could be alleged without danger of sur 

prise, and consistently with safety to the real rights of t le 
parties; and it appears to be a deduction equally regu ar, 
that, where notice of the defence was given, eithei by p ea 
ing or by any other effectual proceeding, neither surprise noi 
any other invasion of the rights of the parties coul oc^x’ 
or be reasonably apprehended. But however the ru e 
down by the courts in England should be undersoo , 
has repeatedly been decided by learned and able ju g® 
our own country, when acting, too, not in.virtue o a . 
tory license or provision, but upon the principles o jI 
and convenience, and with the view of preven ing J? 
and expense, that where fraud has occurred in o g a 
in the performance of contracts, or where er
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failure of consideration, total or partial, or a breach of war-
ranty, fraudulent or otherwise, all or any of these facts may 
be relied on in defence by a party, when sued upon such con-
tracts ; and that he shall not be driven to assert them either 
for protection, or as a ground for compensation in a cross ac-
tion. Thus, in the case of Runyan v. Nichols, 11 Johns. (N. 
Y.), 547, the Supreme Court of New York decide, that, in 
an action upon an attorney’s bill, the defendant might give 
evidence of neglect of duty on the part of the plaintiff, if 
this defence was’ set up by plea, or after a notice to the same 
effect given to the plaintiff before the trial. In Beecher n . 
Vrooman, 13 Johns. (N. Y.), 302, it was decided by the same 
court, that, in an action for the price of a chattel, the defend-
ant may prove a deceit in the sale, and that the chattel was 
of no value, and thus defeat the plaintiff’s action: or, if the 
defect produce merely a partial diminution of the value, he 
may show that in mitigation of damages. In the case of Sill 
v. Rood, 15 Johns. (N. Y.), 230, which was an action on a 
promissory note given for the price of a chattel, the defend- 

as allowed, under the eneral issue, to show deceit in 
the sale. And it was holden further, that a promissory note 
given for the price of a chattel represented to be valuable, 
when in truth it was of no value, is without consideration 
and void. In the case of Grrant n . Button, 14 Johns. (N. Y.), 
377, the suit was for the price of work and labor, and it was 
ruled that the defendant, in order to reduce the amount of 
the plaintiff’s claim, might show that the work was not done 
faithfully and in a workmanlike manner.. This, too, was the 
case of a contract for an agreed price. In Spalding v. Van- 
dercook, 2 Wfend. (N. Y.), 432, Chief Justice Savage, in de-
livering the opinion of the court, says,—“ In Beecker v. Vroo- 
man, 13 Johns. (N. Y.), 302, it is settled that deceit in a 
sale of a chattel may be shown in bar or in mitigation. The 
doctrine *of  the cases just cited, deduced from princi- 
pies of justice and from the beneficial purpose of pre- L 
venting circuity of action, would seem to apply with decisive 

subjects falling within the range of a polity, by 
which those doctrines were peculiarly and authoritatively 
commended. We cannot doubt, therefore, after a full exam- 
ma ion of the questions on this record, that, under the pro-
visions o f the statute of Alabama pleaded in this case, the 
p am ill m error had the right to rely in his defence, either

P°n a raud practised on him in the formation of his con- 
narGn]Orp a or fraudulent warranty, or on a total or 
was mJ* 1 ,consideration on which the contract

re into by him, or on any payments, discounts, or 
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set-offs, in the language of the statute, “ made, had, or pos-
sessed by him,” provided that the three last grounds of de-
fence shall have come into existence, and been justly belong-
ing to the plaintiff in error, before he had notice of the 
assignment of his obligation.

A doubt has been suggested as to the power of the plaintiff 
in error to defend himself, by reason either of fraud or of fail-
ure of consideration,—a doubt arising, not from any want of 
verity of the facts in either of those averments, but from the 
form of the pleadings in the cause. Thus it is said, that, if 
he designed to avoid the contract for fraud, he should have 
averred his disclaimer immediately on a discovery of the fraud, 
and his proffer to restore the property to the defendant in 
error, which it is thought the plea has not done. Secondly, 
it has been supposed that, if a diminution of the price alone 
was intended, the plea should not have concluded with aver-
ring that the writing was procured by false and fraudulent 
representations, and was therefore void; or with a general 
prayer for judgment whether the defendant below should be 
charged, &c. With respect to pleas in bar, it may be pre-
mised, that they are never construed with the severity which 
is applied in testing pleas that are merely dilatory. If, by 
rational intendment, they meet the cause of action, or, in the 
quaint phrase of the old writers, they are certain to a general 
intent, they are deemed sufficient. If their structure merely, 
and not their substance, is to be assailed, this must be done 
by a special demurrer; a proceeding by no means favored, as 
it has rarely any real relation to the merits of the contro-
versy. The averments in this plea with respect to the readi-
ness to return the property are these :—First, that the defen-
dant below resided at a greater distance than three hundred 
miles from the plaintiff, and in a different State. Secondly, 
that, from the time at which the defendant below discovered 
*9Q0-| the unsoundness of the fillies, and the falsehood of

-* *their  pedigree, he was ready and willing, and desir-
ous, to return them, and would have returned them to the 
plaintiff, if he had had an opportunity of so doing, which he 
had not. The law requires of no man that which is unreas-
onable or impracticable. Lex neminem cogit ad vana seu vm- 
possibilia. In this case, the defendant below avers his wan 
of power to rid himself of that which he also avers had been 
fraudulently imposed upon him, and the plaintiff by his e- 
murrer admits the fact, and the character of the fact, 
out in the plea. But it has been said, that the defendan e 
low might have tendered a return of the property by no ice 
through the post-office, and was therefore bound to o so.
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It may be inquired, whether this position does not involve a 
petitio principii. Does not the averment of absolute destitu-
tion of the power to return the property imply the absence 
of all the means leading to that measure, and carry with it 
the necessary inference of ignorance of the locality of the 
plaintiff, or of his post-office ? A letter directed to the State 
of Tennessee, generally, or to some place more than three 
hundred miles from the defendant below, and in a different 
State, might, and probably would, have been as unavailable 
for any practical purpose as a letter addressed to the State of 
New Hampshire. The plaintiff in error has averred his in-
ability to return the property, and the defendant in error ad-
mits the truth of the averment. But the objection to this 
issue in law is properly applicable only to that aspect of the 
case which places the rights of the plaintiff below exclusively 
on the ground of a total rescission of the contract. If the 
purchaser chose to retain the property, and either to sue upon 
the warranty of pedigree and soundness, or to defend himself 
upon the ground of difference between the true and the pre-
tended value of the property, he was bound neither to give 
immediate notice, nor to tender a return of the property; he 
would be permitted to discount the difference between the 
real and the simulated value. But here the difficulty already 
mentioned is suggested, namely, that this defence is inconsis-
tent with the conclusion of the plea, which says, “ and said 
defendant saith, that the said sealed note or writing obliga-
tory was obtained from him by the said Newsom, by false and 
fraudulent representations as aforesaid, and is therefore fraud-
ulent and void in law, wherefore said defendant prays judg-
ment whether he ought to be charged with said debt,” &c. 
This conclusion is said to call for an entire rescission of the 
contract, as founded in fraud, and cannot be reconciled with 
the facts previously stated as constituting a cause for partial 
relief.

We have already said, that pleas in bar are to receive, if 
not *a  liberal, certainly not a narrow and merely tech- 
meal construction ; and we will further observe, that, L 
if the difficulty suggested be sound, there never could be a 
defence in mitigation of damages, where there should be al- 
eged fraud in the inception of the contract, or where there 

shouId be a false or deceitful warranty, however willing the 
etendant might be to accept the difference between the real 

and the pretended value, and however circumstances might 
place it beyond his power to return the property. The in-
jured party would in all cases be driven to repudiate the 

ole contract, or to go without compensation. This course, 
v ol . ix.—16 241 
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however, we have seen, is in contravention of the current of 
decisions which admit of the defence in mitigation of dam-
ages. But pleas in bar are always construed according to 
their entire subject matter, and will be sustained accordingly, 
as taken altogether, and will not be determined by a disjoin-
ing of their members, or by laying stress on what may be 
immaterial. It seems, moreover, that ,the prayer for judg-
ment, or conclusion of such pleas, is not considered as essen-
tial to their validity. Thus it is stated by Chitty, Vol. I., p. 
558, speaking of pleas in bar, “ that this prayer, before the 
recent rule,” (alluding to the rules of pleading adopted in 
England in the 4th of William IV.,) “ ought properly to have 
corresponded with, and been founded upon, the commence-
ment of the plea, and the effect of the matter contained in 
the body of it ”; but, continues this author, “ as the court 
would ex officio give judgment in favor of the defendant accor-
ding to the substance of the plea, without reference to the 
conclusion, an error with regard to the prayer of judgment in 
the concluding part of the plea was not material, except in 
the case of a plea in abatement. In the case of The King v. 
Shakespeare, 10 East, 87, upon a demurrer to a plea in abate-
ment, Lord Ellenborough said,—“Praying judgment of the 
indictment means no more than praying judgment on the 
indictment: and if this were the case of a plea in bar, the 
court would give that judgment which, upon the whole 
record, appeared to be the proper judgment, though not 
prayed for by the party. But in abatement the court will 
give no other than the proper judgment prayed for by the 
party, and without the defendant prays a particular and 
proper judgment in abatement, the court are not bound to 
give the proper judgment upon the whole record, as they 
would be in the case of pleas in bar.” In Attwood n . Davis, 1 
Barn. & Aid., 173, it is said by Bayley, Justice, that “there is a 
distinction between a plea in bar and a plea in abatement, in 
the former, the party may have a right judgment upon a 
wrong prayer, but not in the latter.” In the case of Row es

v. Lusty, *4  Bingh., 428, upon a writ of entry, it was 
J ruled, that the prayer for judgment for the. messuages 

and land in the count did not vitiate the plea, notwithstan mg 
the commencement of the plea applied only to the messuages 
and parcel of the land. And in this last case, 1 he mg 
Shakespeare and Attwood v. Davis are cited as authori y.

But again, (and this appears to give a.conclusive ans 
to any objection to the admission here of proofs in 
tion of damages,) if we must treat this case accor mg 
strictest rules of pleading, it might be said that e p 
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ring the note to have been obtained by fraud, which is ad-
mitted by the demurrer, would be sufficient to entitle the 
defendant below to a judgment on a declaration counting 
merely on the note, without regard to the question of total or 
partial rescission of the original contract. And then, if the 
plaintiff could be entitled to recover at all, it must be on a 
count on the original contract, or on a quantum valebat for 
the thing sold. And this would open the entire range of 
inquiry as to the character of the contract, and as to what in 
truth constituted the quantum valebat on which, if on any 
thing, the plaintiff could found himself.

Upon this branch of the case, we think the matter averred 
in the special plea of the defendant below was legitimately 
pleaded under the statute, and with sufficient certainty and 
pertinence to authorize a defence on the grounds of a false 
and deceitful warranty, or of a partial failure of considera-
tion, and that he should have been let in to sustain, if he 
could, such a defence before the jury. We therefore consider 
the judgment of the District Court to be erroneous, and do 
adjudge that the same be reversed, and that this cause be 
remanded to that court, with instructions to cause an issue 
to be made up on the special plea filed by the defendant 
below, under the statute of Alabama, and a venire facias to 
be awarded to try that issue.

*Mr. Justice NELSON dissented.
I am obliged to dissent from the judgment of the *-  

court in this case. I agree to the principles of law, gener-
ally, as expounded in the opinion delivered; but cannot 
agree to the application that has been given to them in de-
ciding the case.

The defence turns upon the effect of the pleas, as there is 
a demurrer to each of them.

. The first sets up fraud in the sale of the fillies in two par- 
iculars; namely, first, in representing that they were raised 
X J3 .vendor and were sound, when, in fact, they were not 

raised by him, and were knowingly unsound. Second, that 
ey were of a particular pedigree, which is set forth, when 

in act they were not, and that well known to the vendor, 
xi e P ea further avers, that the fillies were purchased upon 
Hip i j 0± t -e representations, and then concludes that 
hv f^ea j n§iven f°r $he purchase-money, was obtained 
by fraud, and is void in law.
attorn^tC°nd ^ea Is hke the first, with the addition of an 
return? «° n^punt ^or fhe omission to return, or to offer to

’ the fillies on the discovery of the fraud. To this end
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it is averred, that the vendee resided some three hundred 
miles distant; that the defendant did not discover the extent 
of the unsoundness until the fall after the purchase (which 
was made in February, 1839, and that he did not learn their 
pedigrees till the fall of 1839, or winter of 1839-40; that 
*6691 fr°m the time *of  the discovery of the fraud he was 

J ready and willing, and desirous, to return the fillies, if 
he had had an opportunity^ which he had not; and that from 
the discovery of the fraud down to their death, which hap-
pened in the winter and spring of 1840, he was ready and 
willing to return them.

Now, there were two lines of defence to this action for the 
purchase-money, either of which it was competent for the de-
fendant to avail himself of by proper pleadings, as has been 
fully shown in the opinion of my brother Daniel, and need 
not be repeated ; namely, first, a rescindment of the contract 
of sale, and, second, a failure of consideration in whole or in 
part. Either of these grounds was available against the 
action, if fraud had been committed in the sale. But they 
stand on different principles, and depend upon a different 
state of facts.

As to the first, the rescindment, which, of course, goes to 
the whole cause of action, as the contract is avoided altogether, 
it is indispensable that the defendant should return, or tender 
a return, of the property, within a reasonable time after the 
discovery of the fraud. And in this respect the law holds him 
to a strict compliance with the rule; he is not permitted to 
wait, and speculate upon the chances whether it would be 
best to return the property, and avoid the contract entirely, 
or to affirm it, and seek indemnity by way of damages. He 
must make his election at once.

Now which of these grounds of defence has the. defendant 
sought to maintain by his pleas ? Clearly, a rescindment of 
the contract. The first relies upon the fraud itself as an 
avoidance,—the second, the fraud, with an attempt to account 
for the omission of the offer to return. The first seeks to 
avoid the contract, and still keep the property; the. secon 
superadds a willingness to return. Both are defective, oi 
want of the element essential to this line of defence, name y, 
a return, or an offer to return, the property. The first omi.s 
the averment entirely, and the averment in the secon is 
altogether defective. . , .

The fillies were kept several months, as is admitted in 
plea, after the discovery of the fraud; and as to the is‘ & 
of the Vendor from the defendant, and difficulties in 2*  
of tendering a return, th§ answer is, the rule o aw i 1 
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all that burden upon him, as a condition of rescindment. 
And if he is unable to comply with it, it is his misfortune, so 
far, at least, as it may compel him to resort to some, other 
ground of defence. Certainly, it will afford no reasonable 
ground for avoiding the contract, and, at the same time, keep-
ing the property.

*A return, or an offer to return, on the discovery of 
the fraud, is an indispensable element of the rule, and L 
without which there can be no rescindment. A willingness 
to return, or a desire to return, uncommunicated to the 
vendor, will not do, and has no authority in the law.

The defence, then, must rest upon the failure of consider-
ation, and which, I agree, is available to the defendant, 
whether it goes to the whole or in part, according to the law 
of Alabama, as well as the laws of most of the States, and 
latterly in the English courts.

But the question here is, not whether this is a good defence 
to the action, but whether the defence is that set up by the 
pleas. The only questions here arise upon them. We are 
confined to the grounds of defence as there set forth, and as 
there to be found, and to no others. And, as I think I have 
already shown, these place the defence upon the principle of 
the right to rescind the contract, to repudiate it altogether, 
denying any and every obligation under it.

The other ground of defence admits the contract, but seeks 
to diminish the extent or amount of the liability for the want 
of, or for a defect in, the consideration upon which it is 
founded. There is an appropriate plea for a defence of this 
description, and it is settled in the courts of Alabama that, 
under a plea of failure of consideration, a partial failure may 
be proved in abatement of the purchase-money. There are 
several cases to this effect. 1 Stew. & P. (Ala.), 71, 226, 
242; 3 Id., 98; 3 Stew. (Ala.), 169, 170.

If the defendant intended to rely upon a failure of consid-
eration as a ground of defence, there was a plea at hand ac-
cording to the practice of the courts of that State. He need 
only have put in that plea, and given evidence of a total or 
partial failure. But the truth is, this is not the defence set 

P’ or ^tended to be set up, but one going to the root of the 
on raet itself, a rescindment of it. And what I object is, 

a aix maintain his pleas in that aspect, for want of 
averment °f an offer to return the property, that 

thnl $ a e C(?nYeyte(f into pleas of failure of consideration; 
dpfpnna e eC^’ .Wing them good in form for either line of 
return n aP avoi(fapoe of the contract by a return, or offer to 

’ r ai uie of consideration—in all cases of fraud in the
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sale of property. A plea defective as a rescindment of the 
contract in a single particular, namely, the offer to return, is 
transmuted into a good plea of want of failure of consider-
ation.

I fear the decision will tend to unsettle'principles and con-
found well established rules of pleading, so essential to the 
trial of causes understandingly, and in the orderly and 
methodical administration of justice.

For these reasons, I have felt compelled to enter my dissent 
to the judgment of the court.

234] ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
Southern District of Alabama, and was argued by counsel. 
On consideration whereof, it is now here ordered and ad-
judged by this court, that the judgment of the said Circuit 
Court in this cause be, and the same is hereby, reversed, with 
costs, and that this cause be, and the same is hereby, re-
manded to the said Circuit Court, with instructions to cause 
*93^1 an issue to be *made upon the special plea filed by the

J defendant below, under the statute of Alabama, and 
to award a venire facias de novo to try that issue.

Hira m Benne r , Jos ep h B. Brow ne , and  Salisb ury  
Haley , Assi gnee s of  Eleaz er  P. Hunt , Appell ant s , 
v. Jose ph  Y. Porter .

Whilst Florida was a Territory, Congress established courts there, in which 
cases appropriate to Federal and State jurisdictions were tried indiscrimi-
nately.

Florida was admitted into the Union as a State, on the 3d of March, 1845.
The constitution of the State provided, that all officers, civil and military, then 

holding their offices under the authority of the United States, should con-
tinue to hold them until superseded under the State constitution.1

But this article did not continue the existence of courts which had been 
created, as part of the Territorial government, by Congress.2 ,,

In 1845, the Legislature of the State passed an act for the transfer from the 
Territorial to t. State courts of all cases except those cognizable by

1 See Calkin v. Cocke, 14 How., 237.
2 Followe d , McNulty v. Batty, 10 

How., 78. Cite d . Forsyth v. United 
States, post, *576;  Clinton v. Engle- 
brecht, 13 Wall., 447; Larkin v. Saf-
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farans, 15 Fed. Rep., 153. See Baker 
v. Morton, 12 Wall., 153; Reynolds v- 
United States, 8 Otto, 154; McCann 
v. United States, 2 Wyom. T., 298.
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