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Willia m Neve s and  James  C. Neve s , Appel lant s , v .
Will iam  F. Scot t  and  Richa rd  Rowel l .1

The rule formerly, with regard to the enforcement of marriage articles which 
created executory trusts, was this; namely, that chancery would interfere 
only in favor of one of the parties to the instrument or the issue, or one 
claiming through them; and not in favor of remote heirs or strangers, 
though included within the scope of the provisions of the articles. They 
were regarded as volunteers.

But this rule has in modern times been much relaxed, and may now be stated 
thus : that if, from the circumstances under which the marriage articles 
were entered into by the parties, or as collected from the face of the instru-
ment itself, it appears to have been intended that the collateral relatives, in 
a given event, should take the estate, and a proper limitation to that effect 
is contained in them, a court of equity will enforce the trust for their bene-
fit.1 2

The following articles show an intention by the parties to include the collat-
eral relatives:—

“Articles of agreement made and entered into this 17th day of February, in 
the year 1810, between John Neves and Catharine Jewell, widow and relict

*1971 the *Thomas  Jewell, (deceased,) all of the State and county 
-* aforesaid, are as follows, viz.:—

“Whereas a marriage is shortly to be had and solemnized between the said 
John Neves and the said Catharine Jewell, widow, as aforesaid, are as fol-
lows, to wit:—that all property, both real and personal, which is now, or 
may hereafter become, the right of the said John and Catharine, shall remain 
in common between them, the said husband and wife, during their natural 
lives, and should the said Catharine become the longest liver, the property 
to continue hers, so long as she shall live, and at her death the estate to be 
divided between the heirs of her, said Catharine, and the heirs of the said 
John, share and share alike, agreeable to the distribution laws of this State 
made and provided. And, on the other hand, should the said John become 
the longest liver, the property to remain in the manner and form as above.

Moreover, these articles are an executed trust, not contemplating any future 
act, but intended as a final and complete settlement.3

Property acquired by either party after the marriage must follow the same 
direction which is given by the settlement to property held before the mar-
riage, if there is a clause to that effect in the same.

This  was an appeal from the Circuit Court of the United 
States for the District of Georgia. It was the. case of a bil 
filed upon the equity side of that court by William Neves, a 
citizen’ of Alabama, and James C. Neves, a citizen of Missis-
sippi, against Scott and Rowell, citizens of Georgia.

The facts were these. .,
In the year 1810, John Neves and Catharine Jewell, widow 

of Thomas Jewell, deceased, in contemplation of a marriage 
shortly to take place between them, executed the tol owing 
articles of agreement.

1 Further decision, 13 How., 268.
2 Lim ite d . Triplett et al. v. Ro-

maine’s Adm., 33 Gratt. (Va.), 656.
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3 Cite d . Walker v . Walker, 9 Wall., 
753. See Adams v. Adams, 21 Wall., 
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“ Georgia^ Baldwin County.
“Articles of agreement made and entered into this 17th day 

of February, in the year 1810, between John Neves and 
Catharine Jewell, widow and relict of the late Thomas Jewell, 
(deceased,) all of the State and county aforesaid, are as fol-
lows, viz.:—

“Whereas a marriage is shortly to be had and solemnized 
between the said John Neves and. the said Catharine Jewell, 
widow, as aforesaid, are as follows, to wit:—that all the prop-
erty, both real and personal, which is now or may hereafter 
become the right of the said John and Catharine, shall remain 
in common between them, the said husband and wife, during 
their natural lives, and should the said Catharine become the 
longest liver, the property to continue hers so long as she 
shall live, and at her death the estate to be divided between 
the heirs of the said Catharine and the heirs of the said John, 
share and share alike, agreeable to the distribution laws of 
this State made and provided. And, on the other hand, 
should the said John become the longest liver, the property 
to remain in the manner and form as above.

“In witness whereof, the said John and Catharine hath 
*hereunto set their hands and affixed their seals the 
day and year above written. L

“Joh n  Neve s , [l . s .]
her

Cathar ine  X Jewell , [l . s .] 
mark

“ Test: Corn eliu s Murp hy , 
Jess e Ward .”

The marriage took place soon afterwards.
In October, 1828, John Neves made a will, and shortly 
ereafter died. By this will he directed commissioners to 

e appointed who should divide his whole estate, both real 
and personal, equally between his wife, Catharine Neves, and 

eorge W. Rowell, to whom he devised his half; .and 
‘Ppointed Captain Richard Rowell and Myles Greene his 
executors.

a co^c^’ the testator directed that certain real and per- 
a property should be sold for the payment of his debts.

toot^61!6! <7®c lne(^ to act as executor, but Richard Rowell 
nrnnOr+ e eTi testamentary, and was proceeding to sell the 
him in U-1 the will, when Catharine filed a bill against
an ininnr+inU^eri°r 9?upt ®aldwin County, and obtained 

n upon him to stay further proceedings. She 
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produced the agreement above mentioned, alleged that, under 
it, she was entitled to the whole of the real and personal estate 
during her natural life, and offered to give security for the 
payment of all his debts. The result of this suit was, that 
Rowell was allowed the expenses which he had incurred 
whilst acting as executor, and Catharine gave bond, with 
security, for the payment of the debts of the estate.

In 1835, Catharine intermarried with William F. Scott, and 
died in September, 1844.

In February, 1845, William Neves, and James C. Neves, 
the brother and nephew of John Neves, filed their bill in the 
Circuit Court. The bill stated the above facts; alleged that, 
after the marriage between Catharine and Scott, all the prop-
erty remained in their joint possession until her death; that 
Scott was insolvent, and had used a large amount of the 
money and proceeds of the estate in payment of his debts; 
stated, as an estoppel, the former judgment of a court in 
Georgia sustaining Catharine’s right upon the ground of the 
validity of the marriage settlement; charged waste, and 
prayed for a discovery, and decree that they, the complain-
ants, might be put into possession of one half of all the prop-
erty which was owned by John Neves and Catharine Neves. 
They also made Richard Rowell a defendant.
*1Qcn *In  April, 1845, the defendants both demurred to 

f,}ie bin.
In April, 1846, the Circuit Court, then holden by John C. 

Nicoll, the District Judge, sustained the demurrer, from which 
decree the complainants appealed to this court.

It was argued by Mr. Walker and Mr. Johnson (Attorney- 
General), for the appellants, and a printed argument was 
filed by Mr. Stephens, for the appellees.

The counsel for the appellants divided the argument into 
two "brSiiJidiGS*

I. That the articles amounted to a marriage settlement; 
that they went into effect as such; and no further act or con 
veyance was stipulated, or intended to be executed y 
parties. In support of this construction ^6 ajithon les re 
on were Atheriy, 121-123, 151; 2 Vern 702-705; V«j 
387, 397; 12 Ves., 218; 9 Sim., 195; 3 Myl. & K., 197, 
Pet., 393.

This is a complete settlement. o/inntpd!1st. Because (if the reasoningof our'opponents be adopted! 
it will frustrate a specific provision of the ins ru
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of the complainants, and thus defeat the intention of the par-
ties.

2d. It is under seal, which is usual in deeds, but not in 
mere articles.

3d. It is attested .by several witnesses.
4th. It is not mere minutes, or heads agreed upon by the 

parties for a future settlement, but a complete settlement of 
itself.

5th. It neither directs nor contemplates any future act or 
further instrument to complete the settlement, but purports 
to be itself a final settlement.

6th. The words used are such as operate of themselves to 
transfer the property. It is not what the settlements shall 
be, but what by the instrument they are. From and after 
the marriage, the property, by virtue of the instrument itself, 
is to “ remain in common between them, the said husband and 
wife,” during their natural lives. This went into effect at 
once, as a legal estate upon the marriage; so, also, on the 
death of the husband before the wife. “ The property to con-
tinue hers so long as she shall live.” This was a life estate, 
vesting in her by law on the death of the husband ; so, also, 
the subsequent grant to the heirs. They are all estates vested 
in law by the instrument itself, and no future act or convey-
ance was ever made or contemplated.

If the case were doubtful, it may be interpreted by the acts 
*and declarations of the parties. These acts and dec- 
larations show that the instrument was understood by *-  
all parties to be a complete settlement. Barstow v. Kilvington, 
5 Ves., 592 and note to ed. of 1844, p, 602; Pulteney v. Dar-
lington, 1 Bro. Ch., 223, 236, 239; Randal v. Randal, 2 P. 
Wms. 464, 467; 2 Sugden on Vendors (9th ed.), 170.

(It was then argued that the acts of the parties in the 
prior suit, mentioned in the statement of this case, confirmed 
the validity of the instrument as a marriage settlement.)

II. But admitting, for the sake of argument, that the in-
strument must be regarded as mere articles, they are valid, 
and operate in favor of the complainants in this case, for the 
following reasons:—

1st. Because, even if vtftuntary and executory, they are 
U n er,sea,l’ an^ n°t a nudum pactum ; they would operate as 
a ond, or covenant, on which damages could be recovered 
a aw, and therefore are founded on a consideration which 
ntitles them to be enforced in equity.

nl . * . n.ot available as a sealed instrument, to entitle com- 
nan s o a decree for the land, they do authorize us to 
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ask for a decree for the personal property, including the 
slaves.

3d. Because near relatives, such as brothers and nephews, 
being the heirs of one of the parties, are not volunteers.

4th. Because the complainants claim as heirs through one 
in whose favor the contract was made, and are also specially 
provided for in the contract, and come within the influence 
of the marriage consideration, as the nearest relations and 
heirs of the husband, one of the parties to the contract.

5th. Because the marriage contract, besides the considera-
tion of marriage, was founded on an additional valuable con-
sideration, namely, the grant of the husband’s property to 
the wife, in common with the husband, during their joint 
lives,—the whole to her as survivor during her life, and the 
joint property on her death to the heirs of both; which bene-
fit the wife received in full, constituting a purchase by the 
husband of the interest in exchange of the wife’s property for 
himself and his heirs.

Independent of the marriage, the wife has received, under 
the contract, a full and valuable consideration in an amount 
of property of the husband greater than her own; and it is 
admitted, even by the District Judge, in his adverse decision 
as filed, that the contract was founded “ on the consideration 
of marriage and other considerations.”

And a very slight consideration, in addition to the mar-
riage, and even a meritorious consideration (not valuable), 
*9011 will enable *volunteers  to recover. Some of these

■1 cases of slight considerations occur in, executory 
agreements; some in covenants not contained in a settle-
ment; others in additional covenants contained in a settle-
ment, but sustained as covenants by a decree of specific per-
formance, and not as deeds or a settlement. Atherly, 145, 
and 8 Watts & S. (Pa.), 413; s. C., 1 Hare & Wallace, 67; 
1 Lev., 150; Hardr., 398; 2 Younge & Coll. Ch., 451. .

6th. If, as in this case, the articles have been executed, m 
part, at the instance of Mr. and Mrs. Scott, securing t em, 
by decree against the legatee, an estate in the property whic 
they could only have taken under the articles, it ®stab is es 
the articles, and, in the langua^b of Atherly, “ If a bil or a 
specific performance is brought by the issue, the cour wi 
direct the articles to be executed in toto., and consequen5 
the settlement will contain limitations in favor of t e vo 
teers,” &c. The rule is the same as to the wife, the very 
party to the contract. The author adds in a no e, , 
be proper to state, that where the court executes ar
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all, it always executes them in toto, and not partially.” 
Atherly, 125.

Here, at the instance of the husband, Scott, and wife, the 
will, which would have carried the property to Rowell but 
for the articles, is set aside, and carried into execution in 
favor of Scott and wife. The court thus having established 
the articles, and executed them in part, they must be exe-
cuted in toto. And if one court executes the articles in part, 
another court, carrying out the intention of the first, will, at 
the proper time, direct the execution in toto.

The verdict of the jury (which, under the laws of Georgia, 
became a judgment in the case of Catharine. Neves v. Richard 
Rowell) was in these words:—

“Bill in Equity and for Injunction.
“We, the jury, find for the complainant a life estate in the 

property, agreeably to the provisions of the marriage con-
tract, leaving all other persons to contest their rights at her 
death.”

Here the marriage contract was executed in favor of the 
wife, and to the extent of the provision in the contract for 
her, namely, “ a life estate in the property, agreeably to the 
provisions of the marriage contract.” All other parties were 
left “ to contest their rights at her death.” But how contest 
them? Why, surely, “agreeably to the provisions of the 
marriage contract ”; the court simply leaving open, necessa-
rily, who then would be the heirs of Catharine Neves and 
John Neves. If this were not so, Catharine Neves must have 
taken more *than  a life estate, at least as regards what 
was her own property before the marriage. Now, L 
surely, nothing could be more inequitable and unjust than 
that the wife should take at her own instance a life estate in 
the whole property (including that of her husband), and ex-
cluding during her life all his heirs or legatees, and then, 
when the wife, after the death of her husband (Neves), hav-
ing enjoyed and had decreed to her a life estate in her hus- 

an s property as well as her own, her heirs now claim both 
Properties. But under the decree the wife took but “ a life 

a e, even in what had been her own property before the 
dJ?’« . w^e ^eii being limited to a life estate, by the 

.rming the marriage contract, how can her husband, 
shp had anr^Or^on this property as her heir, when 
an inhpn’tJ1 & terminating with her life, and not

Voi v il The Nation, then, of a life estate to the 
vol .ix .-14 209 
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wife under the decree is conclusive against any one claiming 
merely as her heir.

Again, Scott, the second husband, is a stranger to the mar-
riage contract; he is a pure volunteer, and he can claim as 
heir nothing of the property of Neves, independent of the 
contract; and if he claim under it as heir, it must be in 
accordance with its provisions, jointly with the heirs of John 
Neves.

The estate granted to John Neves’s heirs is not an ulterior 
limitation, but a fee simple absolute, after the expiration of a 
life estate.

If it be an actual settlement, no question exists but that it 
will prevail even in favor of volunteers. Atherly, 144.

As to the first and second points,—Fonblanque’s Eq., p. 
343, note A, book 1, chap. 5, sec. 1; Turner v. Benoin, Har- 
dres, 200; Clough v. Lambert, 10 Sim., 174, 177-179; 1 Eq. 
Cas. Abr., 84; Wiseman v. Roper, 1 Reps, in Chan., 158; 
Randal v. Randal, 2 P. Wms., 464, 466, 467; Beard v. 
Nutal, 1 Vern., 427; Boughton v. Boughton, 1 Atk., 625; 
Lechmere v. Earl of Carlisle, 3 P. Wms., 211, 221; Bunn v. 
Winthrop, 1 Johns. (N. Y.) Ch., 329, 336; Atherly, 81.

As to the third and fourth points of brief,—Lechmere v. 
Earl of Carlisle, 3 P. Wms., 211; Vernon v. Vernon, 2 Id., 
593, 599; s. c., 1 Bro. P. C., 267, 268; Wiseman v. Roper, 1 
Reps, in Chan., 158; 1 Wils., 124, 305; Chaplin v. Homer, 
1 P. Wms., 484; Jenkyns v. Keymish, Hardres, 395, 397; 1 
Chan. Reps., 275; 1 Cas. in Chan., 103; 1 Lev., 150, 237; 
Lancey v. Fairchild, 2 Vern., 101; Knight v. Atkyns, Id., 20; 
Warwick v. Cerrard, Id., 8; Bailey v. Wright, 18 Ves., 49; 
Watt v. Watt, 3 Ves., 244; Symons v. Rutter, 2 Vern., 227; 
1 Eq. Cas. Abr., 17;. Davenport v. Bishop, 2 Younge & Coll.

*Ch., 451; Bleeker. v. Bingham, 3 Paige (N. Y.), 246;
-1 Allen v. Rumph, 2 Hill (S. C.) Ch., 3; TaUoot v. 

Archer, 3 Hen. & M. (Va.), 399, 410, 411; Watts v.Bullas, 
1 P. Wms., 60; Atherly, n. 1, p. 127, n. 1, p. 397, 398, 401, 
n. 1; Colman v. Sarel, 3 Bro. C. C., 12; 2 Kent, , 
ed.)., 172; Pulvertoft v. Pulvertoft, 18 Ves., 84, 92; 2 bugd. 
on Vend., 162-166. r

As to fifth point of brief,—Lingen v. Sour ay, f Eq. • 
Abr., 175; Osgood v. Osgood, 2 P. Wms., 245, 254;
v. Trueman, X Ves. Sr., 73; Atherly, 145-148 (and cases 
there cited), n. 2, p. 125, n. 1, p. 147, 160-164, 17 , ’
186, n. 1, 301, n. 1, 336, 347, n. 1, 358, rc. 2; 2 Kent, Corn. 
(3d ed.), 173, 174 ; 2 Sugd. on Vend. (9th ed.), .16616 ’ & 
Hare & Wall. Lead. Cas., 67; Duffy v. Ins. Co., 8 Wa 
S. (Pa.), 413, 432-435.
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The argument on the part of the defendants also con-
sidered the two points separately, viz.:—

1. That this was not a marriage settlement.
2. That the complainants were mere volunteers.
1. To show that this was not a final settlement, but only 

an executory contract, the authority relied on was 2 Story, 
Eq. Jur. (3d ed.), § 383.

The court below, in its decisions upon the demurrers, used 
this language in reference to this paper:—“ That the instru-
ment under which the plaintiffs ask the interposition of the 
court constitutes an executory, and not an executed agree-
ment, can scarcely admit of a doubt. It is in terms an execu-
tory, and not an executed agreement, and of the most 
informal character. It transfers no property, passes no es-
tate, declares no trustees, and contains no word of direct and 
immediate conveyance, and nothing to indicate that it was a 
complete and actual settlement. It relates, not merely to 
property in possession, but to that which might be acquired 
in future, and the greater part of that which is the subject of 
the plaintiff’s bill was subsequently acquired either by pur-
chase or descent, and could not be the subject of an executed 
contract. The title of the plaintiff, therefore, rests entirely 
in covenant.”

2. We will suppose the point to be settled, that this instru-
ment is mere articles, and not a legal, executed settlement; 
and that brings us to the main proposition, namely, that 
equity will not interfere, in any manner, to aid a volunteer 
claiming under marriage articles. Atherly on Marriage Set-
tlements (27 Law Lib.), marg, pages 125, 127-151; 1 Story, 
Eq. Jur. (3d ed.), § 433; 2 Story, Eq. Jur., §§ 793, a, r<on. 
973, 986, 987, and note ; Ellison v. Ellison, 6 Ves., '- 
662; 2 Kent, Com. (3d ed.), 172, 173; Colman v. Sard, 1 
Ves., 50.

It is useless to multiply authorities to sustain a position, 
which, as a general principle, is undeniable. We are aware 
that a class of cases may be found, in which it is said that 
equity will enforce articles, at the instance of a person “ who 
c aims through one who was himself within the influence of 

.^marriage consideration, though he himself should not be 
But when these cases are examined, it will be 

ound that the person claiming in the cases adverted to really 
aimed as the heir of the party within the range of the mar- 

wvVa0 68’an<^ rePresenting him, and as taking the interest 
dppa ancestor had himself derived by and through the 

ancles; an^ no^ enforce any claim which had 
m e collateral heir as such. For example, where by
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the articles the fee is vested in the husband, his collateral heir 
might bring his bill to enforce this claim of the husband, 
which he, the collateral heir had inherited.

But the claim of plaintiffs is urged by them upon a very 
different view. They are not setting up these articles to en-
force any claim of John Neves, the husband; but, on the con-
trary, they expressly declare that his claim was limited to a 
life interest, and could not endure beyond that. They deny 
his right to make a will thereof, which could affect their 
“ vested rights ” under the “ settlement.” They claim, there-
fore, in their own right, not as coming in, in the estate of the 
first taker, “ but as taking originally, in the capacity of pur-
chasers.” They do not say, we are heirs of the husband, John 
Neves, and as such heirs representing the interest or estate 
secured to him by these articles, but we claim by and through 
the instrument, as representing ourselves, and as answering 
to the description of the persons who were to take one half 
upon the death of the survivor of John and Catharine Neves. 
And we say that, despite John Neves’s will, even if it has been 
fairly made, we are entitled to this half, because the articles 
limited his interest to his life, and then we, and not he, had 
the right to the remainder.

Such is the language which complainants use, and if they 
have stated their own case correctly they are mere volunteers, 
not within the consideration of the marriage settlement, who 
are seeking for themselves, and in their own right, to enforce 
marriage articles,—an aid which, we respectfully say, has 
never been awarded. It has been correctly said by the court 
below, in commenting upon the cases cited there in behalf of 
*2051 that this view is sustained by the very au-

-* thorities which were invoked to invalidate it. The 
court below has classified the various authorities adduced by 
the plaintiff’s counsel under three heads, and, as it would be 
a vain task for us to attempt to make more lucid such classi-
fication, we will adopt it as a part of our argument.

1. The first class refer to the established principle in equity, 
that what ought to be done shall be considered as done,—-a 
rule so powerful as to alter the nature of things, and_ ma e 
money land, and land money. “ Thus, money articled to e 
laid out in land shall be taken as land, and descend to e 
heir.” .Lechmere v. Lord Carlisle, 3 P. Wms., 215; Ba mg 
ton v. Greenwood, 1 P. Wms., 532.

“If, therefore, it be agreed by marriage articles that money 
shall be laid out in lands, to be settled, for examp e, o 
husband for life, remainder to the sons of the marriage> m tail, 
remainder to the daughters, remainder to the eirs o 
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band for ever, (which, under the operation of the rule in Shel-
ley's case, gives the whole fee to the husband,) equity will, 
at the instance of the proper party, one who claims through 
the husband, and not as purchaser, in his own right, con-
sider this money as land, and treat the investment as actually 
made in the lifetime of the husband, and regard him as seized 
in his lifetime of an estate in fee devolving by descent upon 
such person as claims through him as heir.” The court below 
says, that to this class may be referred Kettleby v. Atwood, 
2 Vern., 298, 471; Lancey v. Fairchild, Id., 101; Knight v. 
Atkyns, Id., 20; Edwards v. Countess of Warwick, 2 P. Wms., 
171; 4 Bro. P. C., 494; 3 Atk., 447; Lechmere v. Earl of 
Carlisle, 3 P. Wms., 211; Cases Temp. Talbot, 80; Atherly, 
126,127, 398; 2 Powell on Contr., 104.

It must be very manifest, that the case at bar has no man-
ner of applicability to the principle involved in these cases.

2. The second class of cases referred to by the court below 
aPPly, “ where the settlement is made through the instrumen-
tality of a party whose concurrence is necessary to the validity 
of the settlement, and who insists upon a provision in favor 
of a person; for instance, a younger child, a collateral relation 
of the husband, who would not come within the consideration 
of marriage. Such person is held not to be a mere volunteer, 
but as falling within the range of the consideration of the 
agreement.” Such, are the cases of Osgood v. Strode, 2 P. 
Wms., 245; Coring v. Nash, 3 Atk., 186; to which may be 
added Roe e. d. Hamerton v. Whitton, 2 Wils., 356. But these 
very cases themselves establish (as is remarked by the court 
below) that  the marriage consideration alone will not 
support the limitation to a brother or sister, and are -  
therefore adverse to the claim of the present plaintiffs, inas-
much as there is no pretence to say, that they come within 
the range of the exception carved out in the decisions last 
referred to.

*
*

3. The third class of cases referred to by the court below, 
“^ng the demurrers, are based upon the ground upon 
which Lord King principally rested his decree in. the case of 
Vemon v. Vernon, 2 P. Wms., 594; (see also 3 Atk., 190;

ep ens v. Trueman, 1 Ves., 74; Wilhams v. Codington, Id., 
, a/rguendo;) namely, that an action might have been 

roug m the name of the trustees, for the recovery of dam- 
non-performance of the covenant, and therefore, 

war A a JvF c.lrcu^y °f bringing such an action, and after-
land e9uity to have the damages invested in
also becautn a a"co™ing to the terms of the articles, and 

court of law has no means of apportioning the 
213
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damages, according to the respective rights of the parties, 
equity would enforce the specific execution of the covenant. 
“But such a ground,” says the court below, “is treated as 
forming an exception to the general rule, (1 Ves., 74,) and 
leaves this, and other cases where the same ground does not 
exist, subject to the operation of the general rule.”

Indeed, as Mr. Atherly observes (p. 140, Law Library edi-
tion), “it does not very clearly appear on what ground Lord 
King founded his decree ” ; but unless it be founded on the 
above suggestion as to the right of the trustees to recover 
damages, or as a kind of satisfaction or recompense to the 
brothers for the disappointment they might experience from 
the rules of law giving the settler an absolute interest in a 
sum of money which had been bequeathed to the settler by 
another brother, and which was bequeathed over to the 
brothers claiming under the articles, if he, the settler, died 
without issue, it cannot be considered as sufficient authority 
to break down the well-established general rule.

The decision of Lord King was, it is true, affirmed by the 
House of Lords (4 Bro. P. C., 26,) but, as Mr. Atherly says, 
(p. 141,) there seems reason to suppose that they might be 
materially influenced by a circumstance, which Lord King 
does not appear to have adverted to, or even to have been ac-
quainted with; namely, “ that the settler’s father (who was a 
party to the articles) insisted that the lands agreed to be 
purchased should be limited in remainder to his two. younger 
sons- (the plaintiffs), and afterwards declared that it should 
never have been a match if the intended wife and her friends, 
as well as the settler, had not agreed to it.”
*9071 *Lord  King’s decree acquires no additional weight, 

J therefore, by the affirmance of the Lords, if they were 
influenced by this new feature, as is extremely probable; 
but the case resolves it into the principle recognized in the 
second class of cases, and .is no authority to sustain the 
argument of the plaintiff’s counsel.

The general rule remains, therefore, unassailed, the ex-
ceptions do, but prove it,—and the very cases which establis 
these exceptions affirm, in express language, or by necessary 
implication, the general principle, that a mere volunteer can 
have no assistance from a court of equity, at his instance, o 
enforce an executory contract. As our case canno 
brought within the range of any of these exceptions, we 
the full protection of this well-established rule.

Mr. Justice NELSON delivered the opinion of the court.
This is an appeal from a decree of the Circuit Cour
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United States held in and for the District of the State of
Georgia.

The bill was filed by the complainants in the court below, 
to obtain the possession of the undivided half of an estate, 
embraced in a marriage settlement between John Neves and 
Catharine Jewell, entered into in contemplation of marriage, 
and which shortly afterwards took place.

Each of the parties, being the owner and in possession of 
considerable estates at the time, entered into the following 
agreement:—

“ Articles of agreement made and entered into this 17th of 
February, 1810, between John Neves and Catharine Jewell, 
widow, and relict of the late Thomas Jewell, (deceased,) all 
of the State and county aforesaid as follows:

“ Whereas a marriage is shortly to be had and solemnized 
between the said John Neves and the said Catharine Jewell, 
as aforesaid, are, as follows, to wit:—that all the property, 
both real and personal, which is now, or may hereafter 
become, the right of the said John and Catharine, shall re-
main in common between them, the said husband and wife, 
during their natural lives; and should the said Catharine 
become the longest liver, the property to continue hers so 
long as she shall live; and at her death the estate to be divi-
ded between the heirs of her, said Catharine, and the heirs 
of the said John, share and share alike, agreeable to the dis-
tribution laws of this State made and provided. And, on 
the other hand, should the «said John become the longest 
liver, the property to remain in the manner and form as 
above.”

The parties after the marriage held and enjoyed 
their respective estates in common, during their joint *-  
lives, and until the death of John in 1828 ; and after his 
death the same, remained in the possession and enjoyment of 
Catharine, the survivor, until her decease in 1844 ; since 
which time, it has been in the possession and under the 
c®nfr°l of William F. Scott, her second husband, and one 
° he defendants. The other defendant is the executor 
un2,®r John Neves, the husband.

e complainants are the brother and nephew, and only 
Ufviving heirs, of John Neves; and claim a moiety of the 

Anr)e+\aCC°r ■ to Serins of the marriage settlement. 
f k *e ^uestlons presented in the case are upon the effect 
to be given to this instrument.
dppd faa^kmen^’ °? Part the defendants, is, that the 
atino- pvon Î regarded in the light of marriage articles, ere- 

S 11 ory trusts to be carried into execution at some 
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future day by an instrument that would operate to vest the 
estates according to the stipulations in the articles. And 
that, as the agreement is founded upon the consideration of 
marriage, and other considerations moving only between the 
parties, the complainants, being the collateral relatives of 
John Neves, do not, according to the rules of equity appli-
cable to this species of contract, come within the reach and 
influence of the considerations, so as to entitle them to the 
interposition of a court of chancery to enforce the execution 
of the trusts. That where the trust is executory, and rests 
merely in covenant, the court will interpose only in favor of 
one of the parties to the instrument or the issue, or one 
claiming through them ; and not in favor of remote heirs or 
strangers, though included within the scope of the provisions 
of the articles. (Fonbl., book 6, ch. 6, § 8; Atherly on Set-
tlements, ch. 5, p. 125; 2 Story, Eq., §§ 986, 987; 2 Kent, 
Com., 173.)

Upon this ground, the court below sustained the demurrer 
to the bill, and denied the prayer of the complainants.

The numerous cases to be found in the books, several of 
which were referred to in the argument on this subject, are 
by no means uniform or consistent, and the general rule as 
stated, and upon which the case below turned, has been made 
the subject of so many exceptions and qualifications, that it 
can scarcely, at this day, be regarded as authority. ( Vernon 
v. Vernon, 2 P. Wms., 594; Edwards v. Countess of Warwick, 
Id., 171; Osgood v. Strode, Id., 245; Ithell v. Beane, 1 Ves. 
Sr., 215; s. C., 1 Dick., 132; Stephens v. Trueman, 1 Ves., 
73, 74 ; Pulvertoft v. Pulvertoft, 18 Ves., 90 ; 2 Kent, Com., 
172, 173; Atherly, 145-148.)
*9001 *The  case of Vernon v. Vernon is a direct authority

-* in support of the limitation in-question ; and the other 
cases to which I have referred are distinguishable only upon 
very technical and refined reasoning, hardly reconcilable with 
a common-sense administration of justice. The principle is, 
that, in order to bring collateral relatives within the reach an 
influence of the consideration, there must be something over 
and above that flowing from the immediate parties to e 
marriage articles, from which it can be inferred that re a P'es 
beyond the issue were intended to be provided for; an a , 
if the provision in their behalf had not been agreed o, 
superadded consideration would not have been given.

That, for any thing short of this, they will be regar ® 
volunteers, in whose favor a court of equity wi no i 
pose against the settler, or any one claiming un er im.

But while the rule seems generally to have been ad 
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in the form in which it is stated, it has been practically dis-
regarded ; as the slightest degree of valuable consideration 
imaginable is seized hold of to give effect to the limitation.

And it need not be made to appear that these slight con-
siderations were intended to support the provision for the 
distant relatives, it being assumed by the court as a pre-
sumption of law.

The Lord Chancellor in Stephens v. Trueman observed, 
“ The old rule was, and is now, (although of late not so 
strictly adhered to,) that none can come here for a specific 
performance, who do not come under the consideration of 
the agreement; as that it shall not be for the benefit of col-
lateral branches in marriage articles; but, as agreements are 
entire, and the several branches may have been in view, the 
court has in later cases laid hold of any circumstances to dis- 
tnguish them out of it, still preserving the general rule.”

And in Edwards v. The Countess of Warwick, the doctrine 
is stated still more strongly, where the Chancellor observed, 
“that the consideration for the precedent limitations on a 
marriage settlement has been applied even to the subsequent 
ones; as where, on a consideration of marriage, and portion, 
land has been settled on the husband for life, and then to the 
wife for life, remainder to the children, with remainder to a 
brother, these considerations have extended to the brother; 
and the reason is, because it may be very well intended, that 
the husband, or his parents, would not have come into the 
settlement, unless all the parties thereto had agreed to the 
limitation to the brother.”
* The result of all the cases, I think, will show, that if, from 
*the circumstances under which the marriage articles 
were entered into by the parties, or as collected from •- 
the face of the instrument itself, it appears to have been 
intended that the collateral relatives, in a given event, should 
take the estate, and a proper limitation to that effect is con-
tained in them, a court of equity will enforce the trust for 
their benefit.
, “^ey n°t fie regarded as volunteers outside of the 
aeea, but as coming fairly within the influence of the consid- 
~ upon which it is founded; the consideration will ex- 
ena through all the limitations for the benefit of the remotest 

persons provided for consistent with law.
_>•«. e PA°visions in deed before us are very peculiar, and 

erent from any that have come under my observation in 
ablvXkT\naffi°-n °f the ?a®es ’ and’ of themselves, would, prob- 
theyiPnpr^ffiC1ieilKto distinguish it from all of them in which 
me general rule has been applied.
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The collateral relatives of the parties to the instrument 
seem, not only to have been within their contemplation at 
the time, but to have been the direct and special objects of 
their bounty.

None of the limitations are in favor of the issue of the mar-
riage, eo nomine, usually found in these instruments; but are 
in favor of the several heirs of each of the parties, as a class, 
the estate to be divided equally between the two. The set-
tlement seems to negative the expectation of issue, and seeks 
at once to provide for the collateral relatives ; as the peculiar 
phraseology would hardly have occured to the most inexperi-
enced draughtsman, if he had had in his mind at the time the 
issue of the marriage.

It is true, the children or grandchildren coming within the 
description of the limitation to the heirs of each of the par-
ties, being the heirs of both, would, if they survived the 
parents, take the estate to the exclusion of the collateral 
branches; but this would seem to be an accident, rather than 
a result to be derived from the frame of the limitation, as 
that looks directly to a provision for the separate and sev-
eral heirs of each of the parties, and to an equal division of 
the estate between them.

Each of the parties appears to have been in the possession 
of considerable estates (which was the largest is not stated); 
and, on the event of the marriage, both were to become com-
mon property during their joint lives, and the life of the sur-
vivor ; and, instead of providing for the return of the sepa-
rate estate of each, on the termination of the lives, into the 
channel from which it was diverted by the marriage contract, 
they agree that the joint estate shall be divided equally, and 
that each moiety shall take that direction and be distributed 
in their respective families.
*9111 *T° refuse f° carry into execution this arrangement,

-* therefore, would be, in effect, to overthrow the settle-
ment ; and defeat, not only the manifest intent, but the lead-
ing design, of the parties entering into it. None of the cases 
relied on, I think, go this length.

But, without pursuing this branch of the case farther, 01 
placing our decision upon it, there is another ground, unem 
barrassed by conflicting authorities or refined distinctions, 
which the court are of opinion is decisive of the Q^es ions 
involved in favor of the complainants. And that is,.tha i 
deed in question is a marriage settlement, complete m i se , 
—an executed trust, which requires only to be obeye , < 
fulfilled by those standing in the relation of trustees, or
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benefit of the cestui que trusts, according to the provisions of 
the settlement.

The defendants are not called upon to make a settlement 
of the estate, under the direction of the court, from imperfect 
and incomplete marriage articles, and which might or might 
not be subject to the objections stated.

The settlement has been made by the parties themselves: 
and the only question is, whether the defendants shall be 
compelled to carry it into execution.

The distinction between trusts executed and executory is 
this:—a trust executed is where the party has given com-
plete directions for settling his estate, with perfect ‘limita-
tions ; an executory trust, where the directions are incom-
plete, and are rather minutes, or instructions for the 
settlement. (1 Madd. Ch., 558; 2 Story, Eq., § 983.)

The former, as observed by Lord Eldon, in one sense of 
the word, is a trust executory; that is, he observes, if A. B. 
is a trustee for C. D., or for C. D. and others, that, in this 
sense, is executory, that C. D., or C. D. and the other persons, 
may call upon A. B. to make a conveyance, and execute the 
trust: but these are cases where the testator has clearly 
decided what the trust is to be ; and as equity follows the 
law where the testator has left nothing to .be done, but has 
himself expressed it, there the effect must be the same 
whether the estate is equitable or legal. (Jervoise v. The 
Duke of Northumberland, 1 Jac. & W., 550.) The remarks 
were made for a different purpose than the one in view here; 
but they afford a clear illustration of the distinction stated.

Now, the only plausible ground for contending that this 
instrument imports but mere articles, as contradistinguished 
from a marriage settlement, is, that in the caption it begins, 
“ Articles of agreement,” &c.; but it is to be observed, that 
the deed *is  drawn up somewhat unskilfully, and 
without much regard to form; and that the draughts- “ 
man had not probably in his mind, if even he was aware of, 
the technical or legal distinction between the two instru-
ments ; and besides, and what is more material to the pur-
pose, we must look to the body of the instrument, its 
p10/1?1?118 and tenor, and to the intent of the parties, as col- 
effect r°m whole, in order to determine its character and 

endeavour, as much as possible, to give effect 
aS1’eements according to the understanding of 

’ r i where they evidently considered the instru- 
e ^ht of a final and complete settlement, not con-

P mg any future act, it will be so regarded-; and in 
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order to effectuate their intent, one part of the instrument 
even will be taken as a complete settlement of the estate 
comprised in it, and another part as mere articles.

In the case before us, every portion of the estate is defi-
nitely settled, both in respect to the amount of the interest, 
and the particular persons who are to take; the limitations 
leave no part undisposed of; estates for life, and in remain-
der in the property, are limited with all the formality re-
quired to enable a court of equity to carry the trust into 
execution, according to the intent of the settlers. There is 
nothing in the instrument contemplating any further act to 
be done by them.

The practical construction, also, accords with that derived 
from their language. The estate was possessed and enjoyed 
under it, by both or one of them, from 1810 to 1844, a period 
of thirty-four years.

If a third person had been interposed, as trustee of the es-
tates, with the limitation as found in the instrument, no one 
could, for a moment, have doubted but that the settlement 
would have been final and complete; and yet it has long 
been settled, that equal effect will be given to it in equity, 
when made only between the parties themselves; each one 
will be regarded, so far as may be necessary to effectuate 
their intent, as holding their several estates as trustees for 
the uses of the settlement. (2 Story, Eq., § 1380; Fonbl., 
book 1, ch. 2, § 6, n. n ; 2 Kent, Com., 162,163; 9 Ves., 375, 
383; 3 Johns. (N. Y.) Ch., 540.) There can be no objection 
to the execution of the trust on this ground.

It appears from the bill, that portions of the estate in the 
possession of the defendants were acquired by the parties to 
the settlement, subsequent to its execution, and it is sup-
posed that this consideration is material in determining its 
character; and that if it should be regarded as a settlemen , 
*01 an<^ mere ^articles, these subsequent acquisitions 

J would not be bound by it. But this is a mistake.
The instrument provides for subsequently acquired prop 

erty by either of the parties, as well as the present an in 
such cases there is no doubt but that it follows the mu a 
tions of the settlement, the same as the property 
possession. (10 Ves., 574, 579; 9 Id., 95, 96; 7 Id., 294, 6 
Id., 403, n., Boston ed.) .

Looking, then, at the instrument as complete m i _. 
tions and limitations in the settlement of the e$ a t 
presenting the case of an executed trust, the mal.naffe 
up against the complainants when claiming un an(j
articles disappears; for, being the beneficia •> 
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vested with the equitable title, a court of equity will inter-
pose, and compel the trustee, or any one standing in that re-
lation to the estate, to vest them with the legal title.

We are of opinion, therefore, that the court below erred 
in giving judgment in favor of the defendants on the de-
murrer to the bill, and that the decree should be reversed.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
District of Georgia, and was argued by counsel. On consid-
eration whereof, it is now here ordered, adjudged, and de-
creed by this court, that the decree of the said Circuit Court 
in this cause be, and the same is hereby, reversed, with costs, 
and that this cause be, and the same is hereby, remanded to 
the said Circuit Court, for further proceedings to be had 
therein, in conformity to the opinion of this court.

Robert  M. Wither s , Plain tiff  in  err or , v . Wtt .ltam  
B. Gree ne , Admin ist rat or  of  Richa rd  May , de -
ce ase d .

The laws of Alabama place sealed instruments, commonly called single bills, 
upon the footing of promissory notes, by allowing the defendant to im-
peach or go into their consideration; and also permit their assignment, so 
that the assignee can sue in his own name. But in such suit, the defendant 
shall be allowed the benefit of all payments, discounts, and set-offs, made, 
had, or possessed against the same, previous to notice of the assignment.

ihe construction of this latter clause is, that where an assignee sues, the de-
fendant is not limited to showing payments or set-offs made before notice 
of the assignment, but may also prove a total or partial failure of the con-
sideration for which the writing was executed.1

Proof of a partial failure of the consideration maybe given in evidence , 
in mitigation of damages.2 1*214
e English and American cases upon this point examined, showing a relax-

All contracts for payment of 
money in the. hands of the assignee, 
except instruments governed by the 
commercial law, are subject to all 
payments, discounts, and set-offs made 
or had prior to notice of assignment, 

d to an^ defences against the as- 
bS. ind°rs<:r> which could have
Go £°°k V1 Citizens Mut. Ins.vo, oo Ala., 37.

It is the duty of an assignee of a

non-negotiable chose in action, in order 
to protect himself against a payment 
by the debtor to the original creditor, 
to notify the former of the assign-
ment; the burden of proving notice 
prior to payment, in an action upon 
the demand, where such a payment is 
established, is upon the plaintiff. 
Keermens v. Ellsworth, 64 N. Y., 159.

2 Fol lo we d . Winder v. Caldwell, 
14 How., 444.
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