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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits, pur-
suant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective February 18, 1988, viz.:

For the District of Columbia Circuit, WILLIAM H. REHNQUIST,

Chief Justice.

For the First Circuit, WILLIAM J. BRENNAN, JR., Associate

Justice.

For the Second Circuit, THURGOOD MARSHALL, Associate

Justice.

For the Third Circuit, WILLIAM J. BRENNAN, JR., Associate

Justice.

" For the Fourth Circuit, WiLLIAM H. REHNQUIST, Chief Justice.
For the Fifth Circuit, BYRON R. WHITE, Associate Justice.
For the Sixth Circuit, ANTONIN SCALIA, Associate Justice.
For the Seventh Circuit, JOHN PAUL STEVENS, Associate

Justice.

For the Eighth Circuit, HARRY A. BLACKMUN, Associate Justice.
For the Ninth Circuit, SANDRA DAY (O’CONNOR, Associate

Justice.

For the Tenth Circuit, BYRON R. WHITE, Associate Justice.
For the Eleventh Circuit, ANTHONY M. KENNEDY, Associate

Justice.

For the Federal Circuit, WILLIAM H. REHNQUIST, Chief Justice.

February 18, 1988.

(For next previous allotment, and modifications, see 479 U. S.,
p. v, 483 U. S., pp. V, VI, and 484 U. S., pp. V, VL)
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CASES ADJUDGED

IN THE
SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 1988

MURRAY, DIRECTOR, VIRGINIA DEPARTMENT OF
CORRECTIONS, ET AL. v. GTARRATANO ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT

No. 88-411. Argued March 22, 1989 —Decided June 23, 1989

Respondents, a class of indigent Virginia death row inmates who do not
have counsel to pursue postconviction proceedings, brought a suit under
42 U. S. C. §1983 in the District Court against various state officials,
alleging that the Constitution required that they be provided with coun-
sel at the State’s expense for the purpose of pursuing collateral pro-
ceedings related to their convictions and sentences. The District Court
concluded that respondents should receive greater assistance than that
outlined in Bounds v. Smith, 430 U. S. 817—which held that a prisoner’s
“right of access” to the courts required a State to furnish access to ade-
quate law libraries or other legal aid so the prisoners might prepare peti-
tions for judicial relief—since death row inmates have a limited amount
of time to prepare petitions, since their cases are unusually complex, and
since the shadow of impending execution interferes with their ability to
do legal work. It found that Virginia’s efforts —access to a law library
or lawbooks, the availability of “unit attorneys,” and appointment of
counsel after a petition is filed—did not afford prisoners meaningful
access to the courts because they did not guarantee the prisoners con-
tinuous assistance of counsel. Thus, it ordered Virginia to develop a
program for the appointment of counsel, upon request, to indigent death
row inmates wishing to pursue habeas corpus in state court, but, in light
of Ross v. Moffitt, 417 U. S. 600, not in federal court. The Court of
Appeals affirmed. It viewed the lower court’s special “considerations”

il
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relating to death row inmates as findings of fact which were not clearly
erroneous. It reasoned that the case was not controlled by Pennsylva-
nia v. Finley, 481 U. S. 5651 —which held that neither the Due Process
Clause of the Fourteenth Amendment nor the equal protection guaran-
tee of “meaningful access” required the State to appoint counsel for
indigent prisoners seeking postconviction relief—since Finley was not a
“meaningful access” case, since it did not address the rule enunciated in
Bounds, and since it did not involve the death penalty.

Held: The judgment is reversed, and the case is remanded.

847 F. 2d 1118, reversed and remanded.

THE CHIEF JUSTICE, joined by JUSTICE WHITE, JUSTICE O’CONNOR,
and JUSTICE SCALIA, concluded that neither the Eighth Amendment nor
the Due Process Clause requires States to appoint counsel for indigent
death row inmates seeking state postconviction relief. Pp. 7-13.

(a) This Court’s decisions require the conclusion that the rule of Penn-
sylvania v. Finley should apply no differently in capital cases than in
noncapital cases. See, e. g., Smith v. Murray, 477 U. S. 527. State
collateral proceedings are not constitutionally required as an adjunct to
the state criminal proceeding and serve a different and more limited pur-
pose than either the trial or appeal. Eighth Amendment safeguards
imposed at the trial stage—where the court and jury hear testimony,
receive evidence, and decide the question of guilt and punishment —are
sufficient to assure the reliability of the process by which the death pen-
alty is imposed. Pp. 7-10.

(b) There is no inconsistency whatever between the holdings in
Bounds and Finley. The right of access at issue in Bounds rests on a
constitutional theory considered in Finley. Extending Bounds would
partially overrule the subsequently decided Finley and would reject a
categorical rule—the usual tack taken in right to counsel cases —for the
adoption of a case-by-case determination based on “factual” findings,
which, under a “clearly-erroneous” standard, could result in different
constitutional rules being applied in different States. Pp. 10-13.

JUSTICE KENNEDY, joined by JUSTICE O’CONNOR, concluded that Vir-
ginia’s scheme for securing representation for indigent death row in-
mates does not violate the Constitution. Although Virginia’s proce-
dures are not as far reaching and effective as those available in other
States, no Virginia death row inmates have been unable to obtain coun-
sel to represent them in postconviction proceedings, and Virginia’s
prison system is staffed by institutional lawyers to assist inmates in such
matters. Bounds® meaningful-access requirement can be satisfied in
various ways, and state legislatures and prison administrators must be




MURRAY v. GIARRATANO 3

il Opinion of REHNQUIST, C. J.

given “wide discretion” to select appropriate solutions from a range of
complex options. Pp. 14-15. '

REHNQUIST, C. J., announced the judgment of the Court and delivered
an opinion, in which WHITE, O’CONNOR, and SCALIA, JJ., joined. ’CoN-
NOR, J., filed a concurring opinion, post, p. 13. KENNEDY, J., filed an
opinion concurring in the judgment, in which O’CONNOR, J., joined, post,
p. 14. STEVENS, J., filed a dissenting opinion, in which BRENNAN, MAR-
SHALL, and BLACKMUN, JJ., joined, post, p. 15.

Robert Q. Harris, Assistant Attorney General of Virginia,
argued the cause for petitioners. With him on the briefs
were Mary Sue Terry, Attorney General, H. Lane Kneedler,
Chief Deputy Attorney General, Stephen D. Rosenthal, Dep-
uty Attorney General, and Francis S. Ferguson, Assistant
Attorney General.

Gerald T. Zerkin argued the cause for respondents. With
him on the brief were Jonathan D. Sasser and Martha
A. Geer.*

CHIEF JUSTICE REHNQUIST announced the judgment of
the Court and delivered an opinion, in which JUSTICE
WHITE, JUSTICE O’CONNOR, and JUSTICE SCALIA join.

Virginia death row inmates brought a civil rights suit
against various officials of the Commonwealth of Virginia.
The prisoners claimed, based on several theories, that the
Constitution required that they be provided with counsel at
the Commonwealth’s expense for the purpose of pursuing col-
lateral proceedings related to their convictions and sen-
tences. The courts below ruled that appointment of counsel
upon request was necessary for the prisoners to enjoy their

*Briefs of amici curiae urging affirmance were filed for the American
Civil Liberties Union et al. by Elizabeth Alexander, Alvin J. Bronstein,
Steven R. Shapiro, and John A. Powell; for the Maryland State Bar
Association et al. by John H. Blume,; and for the National Legal Aid &
Defender Association et al. by Ephraim Margolin and Steven M. Pesner.

Robert D. Raven, Ronald J. Tabak, George H. Kendall, and Clifford
D. Stromberg filed a brief for the American Bar Association as amicus
curiae.
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constitutional right to access to the courts in pursuit of state
habeas corpus relief. We think this holding is inconsistent
with our decision two Terms ago in Pennsylvania v. Finley,
481 U. S. 551 (1987), and rests on a misreading of our deci-
sion in Bounds v. Smith, 430 U. S. 817 (1977).

Joseph M. Giarratano is a Virginia prisoner under a sen-
tence of death. He initiated this action under 42 U. S. C.
§ 1983, by pro se complaint in Federal District Court, against
various state officials including Edward W. Murray who is
the Director of the Virginia Department of Corrections.
Some months later, the District Court certified a class com-
prising all current and future Virginia inmates awaiting exe-
cution who do not have and cannot afford counsel to pursue
postconviction proceedings.! The inmates asserted a num-
ber of constitutional theories for an entitlement to appointed
counsel and the case was tried to the court.

After the evidence, post-trial briefs, and other memo-
randa, the District Court expressed “serious doubts as to the
viability of many of th[e] theories.” 668 F. Supp. 511, 512
(ED Va. 1986). It was, however, “satisfied that the United
States Supreme Court’s decision in Bounds dictates that the
plaintiffs here be granted some form of relief.” Ibid. The
District Court noted three special “considerations” relating
to death row inmates that it believed required that these in-
mates receive greater assistance than Bounds had outlined.
It found that death row inmates had a limited amount of time
to prepare their petitions, that their cases were unusually
complex, and that the shadow of impending execution would
interfere with their ability to do legal work. These “consid-

*In precise terms, the class was defined as
“all persons, now and in the future, sentenced to death in Virginia, whose
sentences have been or are subsequently affirmed by the Virginia Supreme
Court and who either (1) cannot afford to retain and do not have attorneys
to represent them in connection with their post-conviction proceedings, or
(2) could not afford to retain and did not have attorneys to represent them
in connection with a particular post-conviction proceeding.” App. 32.




MURRAY v. GIARRATANO 5
1 Opinion of REHNQUIST, C. J.

erations” led the court to believe that the “plaintiffs are in-
capable of effectively using lawbooks to raise their claims.”
As a result, it found that Virginia’s policy of either allowing
death row inmates time in the prison law library or permit-
ting them to have lawbooks sent to their cells did “little to
satisfy Virginia’s obligation.”? 668 F. Supp., at 513. “Vir-
ginia must fulfill its duty by providing these inmates trained
legal assistance.” Ibid.

The District Court then evaluated the avenues by which in-
mates convicted of capital crimes could obtain the aid of coun-
sel in Virginia. It found inadequate the availability of “unit
attorneys” appointed by Virginia to the various penal institu-
tions to assist inmates in incarcertion-related litigation. Id.,
at 514. Further, it found that “[e]ven if Virginia appointed
additional institutional attorneys to service death row in-
mates, its duty under Bounds would not be fulfilled” because,
acting “only as legal advisors,” “[t]he scope of assistance
these attorneys provide is simply too limited.” [Ibid. Along
the same lines, the Distriet Court concluded that Virginia’s
provisions for appointment of counsel after a petition is filed
did not cure the problem.® This was primarily because “the

*Virginia houses its death row inmates at the Mecklenberg Correctional
Center, the Virginia State Penitentiary, and the Powhatan Correctional
Center.. Each of these three centers maintain law libraries. Inmates at
Mecklenberg are allowed two library periods per week; inmates at the
other facilities may borrow materials from the prison library for use in
their cells.

* At the time the District Court decided the case, Virginia courts were
authorized to appoint counsel to individual inmates as follows:

“Any person, who has been a resident of this State for a continuous period
of six months, who on account of his poverty is unable to pay fees or costs
may be allowed by a court to sue or defend a suit therein, without paying
fees or costs; whereupon he shall have, from any counsel whom the court
may assign him, and from all officers, all needful services and process,
without any fees to them therefore, except what may be included in the
costs recovered from the opposite party.” Va. Code § 14.1-183 (1950).

The Virginia Code was amended in 1987 to delete the 6-month residency
requirement. Va. Code § 14.1-183 ( Supp. 1988). It is unclear whether,
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timing of the appointment is a fatal defect” as the inmate
“would not receive the attorney’s assistance in the critical
stages of developing his claims.” Id., at 515.

Even together, Virginia’s efforts did not afford prisoners a
meaningful right of access to the courts, in the opinion of the
District Court, because they did not guarantee them “the
continuous assistance of counsel.” [Ibid. With what the
District Court feared was the imminent depletion of the pool
of volunteer attorneys willing to help Virginia death row in-
mates attack their convictions and sentences, the court felt
that “[t]he stakes are simply too high for this Court not to
grant, at least in part, some relief.” It therefore ordered
Virginia to develop a program for the appointment of coun-
sel, upon request, to indigent death row inmates wishing to
pursue habeas corpus in state court. Id., at 517. It de-
cided, however, that the decision in Ross v. Moffitt, 417
U. S. 600 (1974), indicated that Virginia had no similar con-
stitutional obligation to appoint counsel for the pursuit of
habeas corpus in federal court. 668 F. Supp., at 516-517.

On appeal to the United States Court of Appeals for the
Fourth Circuit, a divided panel reversed the District Court’s
judgment that the Commonwealth was constitutionally re-
quired to provide personal attorneys to represent death row
inmates in state collateral proceedings. 836 F. 2d 1421
(1988). But that court, en bane, subsequently reheard the
case and affirmed the District Court. 847 F. 2d 1118 (1988).
The en banc court viewed as findings of fact the special “con-
siderations” relating to death row inmates which had led the
District Court to conclude that Virginia was not in compli-
ance with the constitutional rights of access. It accepted
these findings as not clearly erroneous and so affirmed the
the District Court’s remedial order. The en banc court did
not believe the case to be controlled by Pennsylvania v.

in review of capital cases, counsel will be appointed under this statute or
otherwise prior to filing and unless the petition presents a nonfrivolous
claim. See Darnell v. Peyton, 208 Va. 675, 160 S. E. 2d 749 (1968).
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Finley, 481 U. S. 551 (1987), which held that the Constitu-
tion did not require States to provide counsel in postconvie-
tion proceedings. “Finley was not a meaningful access case,
nor did it address the rule enunciated in Bounds v. Smith.”
847 F. 2d, at 1122. “Most significantly,” thought the Fourth
Circuit, “Finley did not involve the death penalty.” Ibid.
Four judges dissented. We granted certiorari, 488 U. S.
923 (1988), and now reverse.

In Finley we ruled that neither the Due Process Clause of
the Fourteenth Amendment nor the equal protection guaran-
tee of “meaningful access” required the State to appoint
counsel for indigent prisoners seeking state postconviction
relief. The Sixth and Fourteenth Amendments to the Con-
stitution assure the right of an indigent defendant to counsel
at the trial stage of a criminal proceeding, Gideon v. Wain-
wright, 372 U. S. 335 (1963), and an indigent defendant is
similarly entitled as a matter of right to counsel for an initial
appeal from the judgment and sentence of the trial court.
Douglas v. California, 372 U. S. 353 (1963); Griffin v. Illi-
nois, 351 U. S. 12 (1956). But we held in Ross v. Moffitt,
supra, at 610, that the right to counsel at these earlier stages
of a criminal procedure did not carry over to a discretionary
appeal provided by North Carolina law from the intermediate
appellate court to the Supreme Court of North Carolina.
We contrasted the trial stage of a criminal proceeding, where
the State by presenting witnesses and arguing to a jury at-
tempts to strip from the defendant the presumption of inno-
cence and convict him of a crime, with the appellate stage of
such a proceeding, where the defendant needs an attorney
“not as a shield to protect him against being ‘haled into court’
by the State and stripped of his presumption of innocence,
but rather as a sword to upset the prior determination of
guilt.” 417 U. S., at 610-611.

We held in Finley that the logic of Ross v. Moffitt required
the conclusion that there was no federal constitutional right
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to counsel for indigent prisoners seeking state posteonviction
relief:

“Postconviction relief is even further removed from the
criminal trial than is discretionary direct review. It is
not part of the criminal proceeding itself, and it is in fact
considered to be civil in nature. See Fay v. Noia, 372
U. S. 391, 423-424 (1963). . . . States have no obligation
to provide this avenue of relief, ef. United States v.
MacCollom, 426 U. S. 317, 323 (1976) (plurality opinion),
and when they do, the fundamental fairness mandated
by the Due Process Clause does not require that the
state supply a lawyer as well.” 481 U. S., at 556-55T7.

Respondents, like the courts below, believe that Finley
does not dispose of respondents’ constitutional claim to ap-
pointed counsel in habeas proceedings because Finley did not
involve the death penalty. They argue that, under the
Eighth Amendment, “evolving standards of decency” do not
permit a death sentence to be carried out while a prisoner is
unrepresented. Brief for Respondents 47. In the same
vein, they contend that due process requires appointed coun-
sel in postconviction proceedings, because of the nature of
the punishment and the need for accuracy. Id., at 48-49.

We have recognized on more than one occasion that the
Constitution places special constraints on the procedures
used to conviet an accused of a capital offense and sentence
him to death. See, e. g., Beck v. Alabama, 447 U. S. 625
(1980) (trial judge must give jury the option to convict of a
lesser offense); Lockett v. Ohio, 438 U. S. 586, 604 (1978)
(jury must -be allowed to consider all of a capital defendant’s
mitigating character evidence); Eddings v. Oklahoma, 455
U. S. 104 (1982) (same). The finality of the death penalty re-

‘Respondents offer this theory—that the Constitution requires post-
conviction cases involving the death penalty to be treated differently from
other postconviction cases —as a basis for affirmance in addition to their
reliance on Bounds v. Smith, 430 U. S. 817 (1977), discussed later.
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quires “a greater degree of reliability” when it is imposed.
Lockett, supra, at 604.

These holdings, however, have dealt with the trial stage of
capital offense adjudication, where the court and jury hear
testimony, receive evidence, and decide the questions of guilt
and punishment. In Pulley v. Harris, 465 U. S. 37 (1984),
we declined to hold that the Eighth Amendment required
appellate courts to perform proportionality review of death
sentences. And in Satterwhite v. Texas, 486 U. S. 249,
256 (1988), we applied the traditional appellate standard of
harmless-error review set out in Chapman v. California, 386
U. S. 18 (1967), when reviewing a claim of constitutional
error in a capital case.

We have similarly refused to hold that the fact that a death
sentence has been imposed requires a different standard of
review on federal habeas corpus. In Smith v. Murray, 477
U. 8. 527, 538 (1986), a case involving federal habeas corpus,
this Court unequivocally rejected “the suggestion that the
principles [governing procedural fault] of Wainwright v.
Sykes[, 433 U. S. T2 (1977),] apply differently depending on
the nature of the penalty a State imposes for the violation of
its ecriminal laws” and similarly discarded the idea that “there
is anything ‘fundamentally unfair’ about enforcing procedural
default rules . . . .” Id., at 538-539. And, in Barefoot v.
Estelle, 463 U. S. 880, 887 (1983), we observed that “direct
appeal is the primary avenue for review of a conviction or
sentence, and death penalty cases are no exception.”

Finally, in Ford v. Wainwright, 477 U. S. 399 (1986), we
held that the Eighth Amendment prohibited the State from
executing a validly convicted and sentenced prisoner who
was insane at the time of his scheduled execution. Five Jus-
tices of this Court, however, rejected the proposition that
“the ascertainment of a prisoner’s sanity as a predicate to
lawful execution calls for no less stringent standards than
those demanded in any other aspect of a capital proceeding.”
Id., at 411-412. Justice Powell recognized that the prison-
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er’s sanity at the time of execution was “not comparable to
the antecedent question of whether the petitioner should be
executed at all.” Id., at 425. “It follows that this Court’s
decisions imposing heightened procedural requirements on
capital trials and sentencing proceedings do not apply in this
context.” Ibid. (citations omitted); id., at 429 (O’CONNOR,
J., joined by WHITE, J., dissenting in part and concurring in
result in part) (due process requirements minimal); id., at 434
(REHNQUIST, J., joined by Burger, C. J., dissenting) (wholly
executive procedures sufficient).

We think that these cases require the conclusion that the
rule of Pennsylvania v. Finley should apply no differently in
capital cases than in noncapital cases. State collateral pro-
ceedings are not constitutionally required as an adjunct to
the state criminal proceedings and serve a different and more
limited purpose than either the trial or appeal.’ The addi-
tional safeguards imposed by the Eighth Amendment at the
trial stage of a capital case are, we think, sufficient to assure
the reliability of the process by which the death penalty is
imposed. We therefore decline to read either the Eighth
Amendment or the Due Process Clause to require yet an-
other distinction between the rights of capital case defend-
ants and those in noncapital cases.

>The dissent offers surveys to show that Virginia is one of a handful of
States without a “system for appointing counsel for condemned prisoners
before a postconviction petition is filed.” Post, at 31. But even these sur-
veys indicate that only 18 of the 37 States make such appointment auto-
matic. Post, at 30. These 18 States overlap to a significant extent with
the 13 States that have created “resource centers to assist counsel in liti-
gating capital cases,” post, at 30-81, which, in any event, is not the same
thing as requiring automatic appointment of counsel before the filing of a
petition. Consequently, a substantial balance of States do not accord the
right that the dissent would require Virginia to grant as a matter of con-
stitutional law. Virginia courts presently have the authority to appoint
counsel to represent any inmate in state habeas proceedings, Va. Code
§ 14.1-183 (Supp. 1988), and the attorney general represents that such ap-
pointments have been made, upon request, before the filing of any petition.
Brief for Petitioners 6-7.
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The dissent opines that the rule that it would constitution-
ally mandate “would result in a net benefit to Virginia.”
Post, at 30. But this “mother knows best” approach should
play no part in traditional constitutional adjudication. Even
as a matter of policy, the correctness of the dissent’s view is
by no means self-evident. If, as we said in Barefoot v. Es-
telle, supra, direct appeal is the primary avenue for review of
capital cases as well as other sentences, Virginia may quite
sensibly decide to concentrate the resources it devotes to
providing attorneys for capital defendants at the trial and ap-
pellate stages of a capital proceeding. Capable lawyering
there would mean fewer colorable claims of ineffective assist-
ance of counsel to be litigated on collateral attack.

The Court of Appeals, as an additional basis for its holding,
relied on what it perceived as a tension between the rule in
Finley and the implication of our decision in Bounds v.
Smith, 430 U. S. 817 (1977); we find no such tension.
Whether the right of access at issue in Bounds is primarily
one of due process or equal protection,® in either case it rests
on a constitutional theory considered in Finley. The Court
held in Bounds that a prisoner’s “right of access” to the
courts required a State to furnish access to adequate law li-
braries in order that the prisoners might prepare petitions
for judicial relief. Bounds, supra, at 828. But it would be a
strange jurisprudence that permitted the extension of that
holding to partially overrule a subsequently decided case
such as Finley which held that prisoners seeking judicial re-
lief from their sentence in state proceedings were not entitled
to counsel.

It would be an even stranger jurisprudence to allow, as the
dissent would, the “right of access” involved in Bounds v.
Smith, supra, to partially overrule Pennsylvania v. Finley,

*The prisoner’s right of access has been described as a consequence
of the right to due process of law, see Procunier v. Martinez, 416 U. S.
396, 419 (1974), and as an aspect of equal protection, see Pennsylvania v.
Finley, 481 U. S. 551, 557 (1987).




12 OCTOBER TERM, 1988
Opinion of REBENQUIST, C. J. 49220 ES,

based on “factual” findings of a particular district court re-
garding matters such as the perceived difficulty of capital
sentencing law and the general psychology of death row in-
mates. Treating such matters as “factual findings,” presum-
ably subject only to review under the “clearly-erroneous”
standard, would permit a different constitutional rule to
apply in a different State if the district judge hearing that
claim reached different conclusions. Our cases involving the
right to counsel have never taken this tack; they have been
categorical holdings as to what the Constitution requires with
respect to a particular stage of a criminal proceeding in
general. See Powell v. Alabama, 287 U. S. 45 (1932); Grif-
fin v. Illinois, 351 U. S. 12 (1956); Gideon v. Warnwright,
372 U. S. 335 (1963); Douglas v. California, 372 U. S. 353.
(1963); Ross v. Moffitt, 417 U. S. 600 (1974); Pennsylvania v.
Finley, 481 U. S. 551 (1987). Indeed, as the dissent itself
points out, post, at 17, and n. 2, it was the Court’s dissatisfac-
tion with the case-by-case approach of Betts v. Brady, 316
U. S. 455 (1942), that led to the adoption of the categorical
rule requiring appointed counsel for indigent felony defend-
ants in Gideon.

There is no inconsistency whatever between the holding of
Bounds and the holding in Fiinley, the holding of neither case
squarely decides the question presented in this case. For
the reasons previously stated in this opinion, we now hold
that Finley applies to those inmates under sentence of death
as well as to other inmates, and that holding necessarily im-
poses limits on Bounds.”

"Many States automatically provide counsel to death row inmates in
state habeas corpus proceedings, as a matter of state law. See, e. g.,
Ariz. Rule Crim. Proc. 32.5(b); Conn. Gen. Stat. § 51-296(a) (1985); Okla.
Stat., Tit. 22, §1089 (Supp. 1988); Ore. Rev. Stat. § 138.590(3) (1987).
Under the Anti-Drug Abuse Act of 1988, attorneys will be appointed in
federal habeas corpus actions involving a challenge to a death sentence.
See §7001(b), Pub. L. 100-690, 102 Stat. 4393, 21 U. S. C. § 848(q)(4)(B)
(1988 ed.). Respondents suggest that appointment of counsel might even
benefit Virginia by speeding, or at least clarifying, the Virginia postconvic-
tion process. The situation of death row inmates may well be the basis for
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Petitioners and respondents disagree as to the practices
currently in effect in Virginia state prisons with respect to
death row prisoners. Respondents contend that these pris-
oners are denied adequate and timely access to a law library
during the final weeks before the date set for their execution.
If respondents are correct, the District Court on remand may
remedy this situation without any need to enlarge the holding
of Bounds.

The judgment of the Court of Appeals is

Reversed.

JUSTICE O’CONNOR concurring.

I join in THE CHIEF JUSTICE’S opinion. As his opinion
demonstrates, there is nothing in the Constitution or the
precedents of this Court that requires that a State provide
counsel in postconviction proceedings. A postconviction
proceeding is not part of the criminal process itself, but is
instead a civil action designed to overturn a presumptively
valid criminal judgment. Nothing in the Constitution re-
quires the States to provide such proceedings, see Pennsyl-
vama v. Finley, 481 U. S. 551 (1987), nor does it seem to
me that the Constitution requires the States to follow any
particular federal model in those proceedings. 1 also join
in JUSTICE KENNEDY’s opinion concurring in the judgment,
since I do not view it as inconsistent with the principles ex-
pressed above. As JUSTICE KENNEDY observes, our deci-
sion in Bounds v. Smith, 430 U. S. 817 (1977), allows the
States considerable discretion in assuring that those impris-
oned in their jails obtain meaningful access to the judicial
process. Beyond the requirements of Bounds, the matter is
one of legislative choice based on difficult policy consider-
ations and the allocation of scarce legal resources. Our deci-
sion today rightly leaves these issues to resolution by Con-
gress and the state legislatures.

state policy to provide them extra legal assistance or more lenient stand-
ards of pro se pleading.
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JUSTICE KENNEDY, with whom JUSTICE O’CONNOR joins,
concurring in the judgment.

It cannot be denied that collateral relief proceedings are a
central part of the review process for prisoners sentenced to
death. As JUSTICE STEVENS observes, a substantial pro-
portion of these prisoners succeed in having their death sen-
tences vacated in habeas corpus proceedings. Post, at 23—
24, and n. 13. The complexity of our jurisprudence in this
area, moreover, makes it unlikely that capital defendants will
be able to file successful petitions for collateral relief without
the assistance of persons learned in the law.

The requirement of meaningful access can be satisfied in
various ways, however. This was made explicit in our deci-
sion in Bounds v. Smith, 430 U. S. 817 (1977). The intrica-
cies and range of options are of sufficient complexity that
state legislatures and prison administrators must be given
“wide discretion” to select appropriate solutions. Id., at
833. Indeed, judicial imposition of a categorical remedy such
as that adopted by the court below might pretermit other re-
sponsible solutions being considered in Congress and state
legislatures. Assessments of the difficulties presented by
collateral litigation in capital cases are now being conducted
by committees of the American Bar Association and the Judi-
cial Conference of the United States, and Congress has
stated its intention to give the matter serious considera-
tion. See 134 Cong. Rec. 33237 (1988) (providing for expe-
dited consideration of proposals of the Judicial Conference
committee).

Unlike Congress, this Court lacks the capacity to under-
take the searching and comprehensive review called for in
this area, for we can decide only the case before us. While
Virginia has not adopted procedures for securing representa-
tion that are as far reaching and effective as those available in
other States, no prisoner on death row in Virginia has been
unable to obtain counsel to represent him in postconviction
proceedings, and Virginia’s prison system is staffed with in-
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stitutional lawyers to assist in preparing petitions for post-
conviction relief. I am not prepared to say that this scheme
violates the Constitution.

On the facts and record of this case, I concur in the judg-
ment of the Court.

JUSTICE STEVENS, with whom JUSTICE BRENNAN, JUsS-
TICE MARSHALL, and JUSTICE BLACKMUN join, dissenting.

Two Terms ago this Court reaffirmed that the Fourteenth
Amendment to the Federal Constitution obligates a State
“‘o assure the indigent defendant an adequate opportunity
to present his claims fairly in the context of the State’s appel-
late process.”” Pennsylvania v. Finley, 481 U. S. 551, 556
(1987) (quoting Ross v. Moffitt, 417 U. S. 600, 616 (1974)).
The narrow question presented is' whether that obligation in-
cludes appointment of counsel for indigent death row inmates
who wish to pursue state postconviction relief. Viewing the
facts in light of our precedents, we should answer that ques-

tion in the affirmative.
Il

The parties before us, like the Court of Appeals en banc
and the District Court below, have accorded controlling im-
portance to our decision in Bounds v. Smith, 430 U. S. 817
(1977)." In that case, inmates had alleged that North Caro-

! Compare Brief for Petitioners 23 (“The notion that the access right is to
be measured against the assistance that might be provided an inmate by a
personal lawyer has no support in Bounds. Indeed, the idea is entirely
inconsistent with the limited nature of the right”) with Brief for Respond-
ents 25 (“The district court’s findings, conclusion, and remedy all comprise
a conventional application of Bounds in an extraordinary context”).

Although the Court of Appeals en banc and the District Court placed
singular reliance on Bounds, both indicated that they would have reached
the same result on the other legal theories as well. 847 F. 2d 1118, 1122,
n. 8 (CA4 1988) (“Because of the peculiar nature of the death penalty,
we find it difficult to envision any situation in which appointed counsel
would not be required in state post-conviction proceedings when a prisoner
under the sentence of death could not afford an attorney”); 668 F. Supp.
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lina violated the Fourteenth Amendment by failing to pro-
vide research facilities to help them prepare habeas corpus
petitions and federal civil rights complaints. Stressing
“meaningful” access to the courts as a “touchstone,” id., at
823, we held:

“[T]he fundamental constitutional right of access to the
courts requires prison authorities to assist inmates in the
preparation and filing of meaningful legal papers by pro-
viding prisoners with adequate law libraries or adequate
assistance from persons trained in the law.” Id., at 828.

Far from creating a discrete constitutional right, Bounds
constitutes one part of a jurisprudence that encompasses
“right-to-counsel” as well as “access-to-courts” cases. Al-
though each case is shaped by its facts, all share a concern,
based upon the Fourteenth Amendment, that accused and
convicted persons be permitted to seek legal remedies with-
out arbitrary governmental interference.

At the fountainhead of this body of law is Powell v. Ala-
bama, 287 U. S. 45, 69 (1932), which recognized that “[e]ven
the intelligent and educated layman . . . requires the guiding
hand of counsel at every step in the proceedings against
him.” The Court reversed the convictions and death sen-
tences of seven black men, charged with the rape of two
white women, because the state court failed to designate
counsel until the morning of trial. Reasoning that the “no-
tice and hearing” guaranteed by the Due Process Clause
“would be, in many cases, of little avail if it did not compre-
hend the right to be heard by counsel,” id., at 68—69, the
Court held:

“[I]n a capital case, where the defendant is unable to em-
ploy counsel, and is incapable adequately of making his
own defense because of ignorance, feeble mindedness, il-
literacy, or the like, it is the duty of the court, whether

511, 516, n. 4 (ED Va. 1986) (“[Clhanging the theory under which relief is
sought would not alter the analysis”).
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requested or not, to assign counsel for him as a neces-
sary requisite of due process of law; and that duty is not
discharged by an assignment at such a time or under
such circumstances as to preclude the giving of effective
aid in the preparation and trial of the case.” Id., at 71.

Particular circumstances thus defined the degree to which
the Fourteenth Amendment protected petitioners in Powell
against arbitrary criminal prosecution or punishment. Simi-
larly, in Griffin v. Illinois, 351 U. S. 12, 18-19 (1956), the
Court focused on “[sltatistics show[ing] that a substantial
proportion of eriminal convictions are reversed by state ap-
pellate courts” in concluding that once a State allows appeals
of convictions, it cannot administer its appellate process in a
diseriminatory fashion. Finding no rational basis for requir-
ing appellants to pay for trial transcripts, “effectively den[y-
ing] the poor an adequate appellate review accorded to all
who have money enough to pay the costs in advance,” the
Court held that the Fourteenth Amendment required States
to furnish transcripts to indigents. Id., at 18. Accord,
Burns v. Ohio, 360 U. S. 252 (1959) ($20 fee to file appeal).
The principles articulated in Griffin soon were applied to in-
validate similar restraints on state postconviction review.
Lane v. Brown, 372 U. S. 477 (1963) (transcript); Smith v.
Bennett, 365 U. S. 708 (1961) (filing fee).

On the same day in 1963, the Court held that the Four-
teenth Amendment guaranteed indigent defendants assist-
ance of counsel both at trial, Gideon v. Wainwright, 372
U. S. 335, and on their first appeal as of right, Douglas v.
California, 372 U. S. 353. Applying the Sixth Amend-
ment’s express right of counsel to the States, the Court in
Gideon departed from the special circumstances analysis in
favor of a categorical approach.? But because of the absence

¢See Gideon, 372 U. 8., at 342-344. Justice Harlan made explicit Gid-
eon’s abandonment of the special circumstances rule in the context of the
right to counsel in serious criminal prosecutions. Id., at 350-351 (concur-
ring opinion). But see id., at 348, n. 2 (Clark, J., concurring in result)
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of a constitutional right to appeal, see McKane v. Durston,
153 U. S. 684 (1894), the Court decided Douglas by assessing
the facts in light of the Fourteenth Amendment.? The
Court’s reasons for invalidating California’s appellate proce-
dure—by which the appellate court undertook an ex parte
examination of “the barren record” to determine whether an
appeal merited appointment of counsel, 372 U. S., at 356 —
echoed its earlier statements in Griffin:

“When an indigent is forced to run this gantlet of a
preliminary showing of merit, the right to appeal does
not comport with fair procedure. . . . [T]he discrimina-
tion is not between ‘possibly good and obviously bad
cases,” but between cases where the rich man can re-
quire the court to listen to argument of counsel before
deciding on the merits, but a poor man cannot. . . . The
indigent, where the record is unclear or the errors are
hidden, has only the right to a meaningless ritual, while
the rich man has a meaningful appeal.” Douglas, 372
U. S., at 357-358.

In two subsequent opinions the Court rejected inmates’ at-
tempts to secure legal assistance. In Ross v. Moffitt, 417
U. S. 600 (1974), the Court held there was no right to ap-
pointment of counsel for discretionary state appeals or certio-
rari petitions to this Court. It later announced for the first

(linking Gideon to Griffin v. Illinois, 351 U. S. 12 (1956), and Ferguson v.
Georgia, 365 U. S. 570 (1961), also a Fourteenth Amendment case).

*The Court consistently has adhered to Justice Sutherland’s observation
in Powell v. Alabama, 287 U. S. 45, 53, 71 (1932), that when assistance of
counsel is required, that assistance must be “effective” rather than pro
forma. See Evitts v. Lucey, 469 U. S. 387 (1985); Strickland v. Washing-
ton, 466 U. S. 668 (1984); Wainwright v. Torna, 455 U. S. 586 (1982) (per
curiam). Cf. Penson v. Ohio, 488 U. S. 75, 85 (1988) (“The need for force-
ful advocacy does not come to an abrupt halt as the legal proceeding moves
from the trial to appellate stage. Both stages of the prosecution, although
perhaps involving unique legal skills, require careful advocacy to ensure
that rights are not forgone and that substantial legal and factual arguments
are not inadvertently passed over”).
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time that a State has no obligation to provide defendants with
any collateral review of their convictions, and that if it does,
“the fundamental fairness mandated by the Due Process
Clause does not require that the State supply a lawyer as
well.”  Pennsylvania v. Finley, 481 U. S., at 557. Al-
though one might distinguish these opinions as having a dif-
ferent legal basis than the present case,® it is preferable to
consider them, like Powell, Griffin, Douglas, and Bounds, as
applications of the Fourteenth Amendment’s guarantees to
particular situations. Indeed the Court reaffirmed in Ross:

“The Fourteenth Amendment . . . does require that the
state appellate system be ‘free of unreasoned distinc-
tions,” Rinaldi v. Yeager, 384 U. S. 305, 310 (1966), and
that indigents have an adequate opportunity to present
their claims fairly within the adversary system. Griffin
v. Illinois, supra; Draper v. Washington, 372 U. S. 487
(1963). The State cannot adopt procedures which leave
an indigent defendant ‘entirely cut off from any appeal
at all,” by virtue of his indigency, Lane v. Brown, 372
U. S., at 481, or extend to such indigents merely a
‘meaningless ritual’ while others in better economic
circumstances have a ‘meaningful appeal.” Douglas v.
California, supra, at 358. The question is not one of
absolutes, but one of degrees.” 417 U. S., at 612.

II

These precedents demonstrate that the appropriate ques-
tion in this case is not whether there is an absolute “right to
counsel” in collateral proceedings, but whether due process
requires that these respondents be appointed counsel in
order to pursue legal remedies. Three critical differences
between Finley and this case demonstrate that even if it is

“The en banc majority below, for instance, distinguished Pennsylvania
v. Finley, 481 U. S. 551 (1987), in part on the ground that it “was not a
meaningful access case, nor did it address the rule enunciated in Bounds v.
Smith.” 847 F. 2d, at 1122.
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permissible to leave an ordinary prisoner to his own re-
sources in collateral proceedings, it is fundamentally unfair to
require an indigent death row inmate to initiate collateral re-
view without counsel’s guiding hand. I shall address each of
these differences in turn.

First. These respondents, like petitioners in Powell but
unlike respondent in Finley, have been condemned to die.
Legislatures conferred greater access to counsel on capital
defendants than on persons facing lesser punishment even in
colonial times.” Our First Congress required assignment of
up to two attorneys to a capital defendant at the same time it
initiated capital punishment;® nearly a century passed before
Congress provided for appointment of counsel in other con-
texts. See Mallard v. United States District Court, 490
U. S. 296 (1989) (interpreting Act of July 20, 1892, ch. 209,
§1, 27 Stat. 252, now codified at 28 U. S. C. §1915(d)). Sim-
ilarly, Congress at first limited the federal right of appeal to
capital cases. See Ewvitts v. Lucey, 469 U. S. 387, 409 (1985)
(REHNQUIST, J., dissenting). Just last year, it enacted a
statute requiring provision of counsel for state and federal
prisoners seeking federal postconviction relief—but only if
they are under sentence of death.”

*The Colonies of Pennsylvania, South Carolina, and Virginia made
counsel more available to capital defendants than to persons accused of
other offenses. See Powell, 287 U. S., at 61-63, 65.

¢ Act of Apr. 30, 1790, ch. 9, §§1, 3, 8-10, 14, 1 Stat. 112-115 (authoriz-
ing death sentence for willful murder, treason, and other crimes); id., § 29,
1 Stat. 118, as amended, 18 U. S. C. § 3005 (requiring appointment of coun-
sel for capital defendants).

"The Anti-Drug Abuse Act of 1988, §7001(b), Pub. L. 100-690, 102
Stat. 4393-439%4, codified at 21 U. S. C. §§ 848(q)(4)(B), (q)(8) (1988 ed.)
provides in pertinent part:

“(B) In any post conviction proceeding under section 2254 or 2255 of title
28, United States Code, seeking to vacate or set aside a death sentence,
any defendant who is or becomes financially unable to obtain adequate
representation or investigative, expert, or other reasonably necessary
services shall be entitled to the appointment of one or more attorneys and
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This Court also expanded capital defendants’ ability to se-
cure counsel and other legal assistance long before bestowing
similar privileges on persons accused of less serious crimes.®
Both before and after Furman v. Georgia, 408 U. S. 238
(1972), established that the Constitution requires channeling
of the death-sentencing decision, various Members of this
Court have recognized that “the penalty of death is qualita-
tively different from a sentence of imprisonment, however
long.” Woodson v. North Carolina, 428 U. S. 280, 305
(1976) (plurality opinion).’

the furnishing of such other services in accordance with paragrap(h]. . . (8)

“(8) Unless replaced by similarly qualified counsel upon the attorney’s
own motion or upon motion of the defendant, each attorney so appointed
shall represent the defendant throughout every subsequent stage of avail-
able judicial proceedings, including pretrial proceedings, trial, sentencing,
motions for new trial, appeals, applications, for writ of certiorari to the
Supreme Court of the United States, and all available post-conviction proc-
ess, together with applications for stays of execution and other appropriate
motions and procedures, and shall also represent the defendant in such
competency proceedings and proceedings for executive or other clemency
as may be available to the defendant.”

8 Powell v. Alabama, 287 U. S. 45 (1932), for instance, established a
right to appointment of counsel for capital defendants three decades before
that right was extended to felony defendants facing imprisonment. Gid-
eon v. Wainwright, 372 U. S. 335 (1963), overruling Betts v. Brady, 316
U. S. 455 (1942). See Hamilton v. Alabama, 368 U. S. 52 (1961) (revers-
ing State’s denial of postconviction relief for petitioner who was not repre-
sented by counsel at arraignment on capital charge). In Bute v. Illinois,
333 U. S. 640, 674 (1948), the Court held that a state court was not re-
quired to query a defendant in a noncapital case regarding his desire for
counsel. “On the other hand,” Justice Burton pointed out in the majority
opinion, “this Court repeatedly has held that failure to appoint counsel to
assist a defendant or to give a fair opportunity to the defendant’s counsel to
assist him in his defense where charged with a capital crime is a violation of
due process of law under the Fourteenth Amendment.” Id., at 676 (citing
cases).

® Among those making this point before Furman were Justice Frank-
furter in Andres v. United States, 333 U. S. 740, 753 (1948) (concurring
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The unique nature of the death penalty not only necessi-
tates additional protections during pretrial, guilt, and sen-
tencing phases,’ but also enhances the importance of the ap-
pellate process. Generally there is no constitutional right to

opinion) (“The statute reflects the movement, active during the nineteenth
century, against the death sentence. The movement was impelled both by
ethical and humanitarian arguments against capital punishment, as well as
by the practical consideration that jurors were reluctant to bring in ver-
dicts which inevitably called for its infliction”), and again in Leland v. Ore-
gomn, 343 U. S. 790, 803 (1952) (dissenting opinion) (“Even though a person
be the immediate occasion of another’s death, he is not a deodand to be for-
feited like a thing in the medieval law”), and Justice Reed in Andres,
supra, at 752 (opinion of the Court) (“In death cases doubts such as those
presented here should be resolved in favor of the accused”).

In 1983, 11 years after Furman had been decided, JUSTICE O’CONNOR
observed in a majority opinion that the “Court, as well as the separate
opinions of a majority of the individual Justices, has recognized that the
qualitative difference of death from all other punishments requires a cor-
respondingly greater degree of scrutiny of the capital sentencing deter-
mination.” California v. Ramos, 463 U. S. 992, 998-999; see id., at 999,
n. 9 (citing cases). See also, e. g., Ford v. Wainwright, 477 U. S. 399,
411 (1986) (MARSHALL, J., plurality opinion) (“In capital proceedings gen-
erally, this Court has demanded that factfinding procedures aspire to a
heightened standard of reliability. . . . This especial concern is a natural
consequence of the knowledge that execution is the most irremediable and
unfathomable of penalties; that death is different”); Ake v. Oklahoma, 470
U. S. 68, 87 (1985) (Burger, C. J., concurring in judgment) (“In capital
cases the finality of the sentence imposed warrants protections that may or
may not be required in other cases”); Gardner v. Florida, 430 U. S. 349,
357-358 (1977) (STEVENS, J., plurality opinion) (“From the point of view of
the defendant, it is different in both its severity and its finality. From the
point of view of society, the action of the sovereign in taking the life of one
of its citizens also differs dramatically from any other legitimate state ac-
tion. It is of vital importance to the defendant and to the community that
any decision to impose the death sentence be, and appear to be, based on
reason rather than caprice or emotion”).

Y E. g., Satterwhite v. Texas, 486 U. S. 249 (1988); Booth v. Maryland,
482 U. S. 496 (1987); Caldwell v. Mississippt, 472 U. S. 320 (1985);
Spaziano v. Florida, 468 U. S. 447, 456 (1984); Beck v. Alabama, 447
U. 8. 625 (1980); Lockett v. Ohio, 438 U. S. 586 (1978) (plurality opinion).
Accord, ante, at 8-9.
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appeal a conviction. See, e. g., McKane v. Durston, 153
U. S. 684 (1894). “[M]Jeaningful appellate review” in capital
cases, however, “serves as a check against the random or ar-
bitrary imposition of the death penalty.” Gregg v. Georgia,
428 U. S. 153, 195, 206 (1976) (opinion of Stewart, Powell,
and STEVENS, JJ.). It is therefore an integral component of
a State’s “constitutional responsibility to tailor and apply its
law in a manner that avoids the arbitrary and capricious in-
fliction of the death penalty.” Godfrey v. Georgia, 446 U. S.
420, 428 (1980)."

Ideally, “direct appeal is the primary avenue for review of
a conviction or sentence, and death penalty cases are no ex-
ception. When the process of direct review . . . comes to an
end, a presumption of finality and legality attaches to the
conviction and sentence.” Barefoot v. Estelle, 463 U. S.
880, 887 (1983). There is, however, significant evidence that
in capital cases what is ordinarily considered direct review
does not sufficiently safeguard against miscarriages of justice
to warrant this presumption of finality.”? Federal habeas

" Accord, Woodson v. North Carolina, 428 U. S. 280, 303 (1976) (plural-
ity opinion); Proffitt v. Florida, 428 U. S. 242, 251, 253, 258-259 (1976)
(opinion of Stewart, Powell, and STEVENS, JJ.); Jurek v. Texas, 428 U. S.
262, 276 (1976) (opinion of Stewart, Powell, and STEVENS, JJ.); Gregg v.
Georgia, 428 U. S. 153, 188 (1976) (opinion of Stewart, Powell, and STE-
VENS, JJ.). Cf. Ramos, 463 U. 8., at 999; Zant v. Stephens, 462 U. S.
862, 876 (1983); Griffin, 351 U. S., at 21 (Frankfurter, J., concurring in
Judgment) (“Since capital offenses are sui generis, a State may take ac-
count of the irrevocability of death by allowing appeals in capital cases and
not in others”). ;

“Nor can we overlook our experience that capital litigation proceeds
apace after affirmance of a conviction. With the vigorous opposition of
state legal departments, capital defendants seek not only review of state
and federal judicial decisions, but also relief from state governors and pa-
role boards. See Powell, Capital Punishment, 102 Harv. L. Rev. 1035,
1038-1041 (1989). Thus the conviction and sentence in a capital case will
not be “final,” or undisturbed, until the sentence either is executed or set
aside. Cf. Barefoot v. Estelle, 463 U. S. 880, 888 (1983). With the cases
of over half the Nation’s more than 2,100 inmates yet to move into collat-
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courts granted relief in only 0.25% to 7% of noncapital cases
in recent years; in striking contrast, the success rate in capi-
tal cases ranged from 60% to 70%." Such a high incidence of
uncorrected error demonstrates that the meaningful appel-
late review necessary in a capital case extends beyond the di-
rect appellate process.

Second. In contrast to the collateral process discussed in
Finley, Virginia law contemplates that some claims ordi-
narily heard on direct review will be relegated to postcon-
viction proceedings. Claims that trial or appellate counsel
provided constitutionally ineffective assistance, for instance,
usually cannot be raised until this stage. See Frye v. Com-
monwealth, 231 Va. 370, 345 S. E. 2d 267 (1986). Further-
more, some irregularities, such as prosecutorial misconduct,
may not surface until after the direct review is complete.
E. g., Amadeo v. Zant, 486 U. S. 214 (1988) (prosecutor de-
liberately underrepresented black people and women in jury
pools); Brady v. Maryland, 373 U. S. 83 (1963). Occasion-
ally, new evidence even may suggest that the defendant is in-
nocent. E.g., Ex parte Adams, No. 70,787 (Tex. Cr. App.,
Mar. 1, 1989) (available on Lexis); McDowell v. Dixon, 858

eral proceedings, Wilson & Spangenberg, State Post-Conviction Represen-
tation of Defendants Sentenced to Death, 72 Judicature 331, 332 (1989), the
need for an orderly sequence of review is pellucid. As THE CHIEF JUs-
TICE has remarked: “‘We judges have no right to insist that matters such
as these proceed at a leisurely pace, or even at an ordinary pace, but I
think we do have a claim to have explored the possibility of imposing some
reasonable regulations in a situation which is disjointed and chaotic.”” Re-
marks before the National Conference of Chief Justices (Jan. 27, 1988),
quoted in Powell, supra, at 1040.

¥ Mello, Facing Death Alone: The Post-Conviction Attorney Crisis on
Death Row, 37 Am. U. L. Rev. 518, 520-521 (1988). The former Chief
Judge of the Eleventh Circuit, which has the greatest volume of capital liti-
gation, recently estimated that in his Circuit capital defendants’ sucecess
rate in collateral proceedings may be as high as one-third to one-half of all
such cases. Godbold, Pro Bono Representation of Death Sentenced In-
mates, 42 Record of N. Y. C. B. A. 859, 873 (1987). Cf. Barefoot, 463
U. 8., at 915 (MARSHALL, J., dissenting).
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F. 2d 945 (CA4 1988), cert. denied, 489 U. S. 1033 (1989).
Given the irreversibility of capital punishment, such informa-
tion deserves searching, adversarial scrutiny even if it is dis-
covered after the close of direct review.

The postconviction procedure in Virginia may present the
first opportunity for an attorney detached from past proceed-
ings to examine the defense and to raise claims that were
barred on direct review by prior counsel’s ineffective assist-
ance. A fresh look may reveal, for example, that a prior con-
viction used to enhance the defendant’s sentence was invalid,
e. g., Johmson v. Mississippt, 486 U. S. 578 (1988); or that
the defendant’s mental illness, lack of a prior record, or abu-
sive childhood should have been introduced as evidence in
mitigation at his sentencing hearing, e. g., Curry v. Zant,
258 Ga. 527, 371 S. E. 2d 647 (1988). Defense counsel’s fail-
ure to object to or assert such claims precludes direct appel-
late review of them.” The postconviction proceeding gives
inmates another chance to rectify defaults.® In Virginia,

“The Virginia Supreme Court requires contemporaneous objection be-
fore it will consider any asserted trial error on direct review. Va.
Sup. Ct. Rule 5:21. Likewise, it does not review the entire case record,
but only questions clearly assigned as errors on appeal. See ibid.; Va.
Code §17.110.1 (1988). See also Quintana v. Commonwealth, 224 Va.
127, 295 S. E. 2d 643 (1982), cert. denied, 460 U. S. 1029 (1983).

This Court abides by States’ applications of rules precluding direct re-
view of procedurally defaulted claims, see Caldwell, 472 U. S., at 327,
sometimes in confidence that an obvious error will be corrected on collat-
eral review. E.g., Watkins v. Virginia, 475 U. S. 1099, 1100 (1986)
(opinion of STEVENS, J., respecting the denial of petition for certiorari in
229 Va. 469, 331 S. E. 2d 422 (1985)).

»The Virginia Supreme Court will consider previously defaulted claims
on posteonviction review if the petitioner shows that counsel was ineffec-
tive in failing to assert a claim or object to an error. See Slayton v.
Parrigan, 215 Va. 27, 205 S. E. 2d 680 (1974), cert. denied, 419 U. S. 1108
(1975). Failure to do so may forever bar review, for Virginia does not
allow a claim that could have been raised in the first posteonviction petition
to be asserted in a successive petition. Va. Code § 8.01-654(B)(2) (1984).
See 847 F. 2d, at 1120, n. 4; Whitley v. Bair, 802 F. 2d 1487 (CA4 1986),
cert. denied, 480 U. S. 951 (1987).
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therefore, postconviction proceedings are key to meaningful
appellate review of capital cases.

State postconviction proceedings also are the cornerstone
for all subsequent attempts to obtain collateral relief. Once
a Virginia court determines that a claim is procedurally
barred, a federal court may not review it unless the defend-
ant can make one of two difficult showings: that there was
both cause for the default and resultant prejudice, or that
failure to review will cause a fundamental miscarriage of jus-
tice. Murray v. Carrier, 477 U. S. 478, 485, 495 (1986);
Wainwright v. Sykes, 433 U. S. 72, 87 (1977). If an asserted
claim is tested in an evidentiary hearing, the state postcon-
vietion court’s factual findings may control the scope of a fed-
eral court’s review of a subsequent petition for a writ of ha-
beas corpus pursuant to 28 U. S. C. §2254."

Nor may a defendant circamvent the state posteonvietion
process by filing a federal habeas petition. In Rose v.
Lundy, 455 U. S. 509 (1982), this Court held that in order to
comply with the exhaustion provision of 28 U. S. C. §2254(c),
federal courts should dismiss petitions containing claims that
have not been “fairly presented to the state courts,” Picard
v. Connor, 404 U. S. 270, 275 (1971), for both direct and post-
conviction review, Castille v. Peoples, 489 U. S. 346 (1989).
Given the stringency with which this Court adheres to proce-
dural default rules,” it is of great importance to the prisoner

% Tndeed, if the petitioner is represented by counsel at the hearing, the
court’s factual findings attain a presumption of correctness that may bar
further factual review by the federal court. 28 U. S. C. §2254(d)(5). See
Summer v. Mata, 449 U. S. 539 (1981).

"See, e. g., Dugger v. Adams, 489 U. S. 401 (1989) (declining to review
claim that jury was instructed inaccurately regarding its role in the capital
sentencing process); Teague v. Lane, 489 U. S. 288 (1989) (holding proce-
durally barred claim, asserted by petitioner serving life term for murder,
that jury was selected in a biased manner in violation of Swain v. Ala-
bama, 380 U. S. 202 (1965)). See also n. 14, supra.
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that all his substantial claims be presented fully and profes-
sionally in his first state collateral proceeding.'

Third. As the District Court’s findings reflect, the plight
of the death row inmate constrains his ability to wage collat-
eral attacks far more than does the lot of the ordinary inmate
considered in Finley.” The District Court found that the
death row inmate has an extremely limited period to prepare
and present his postconviction petition and any necessary
applications for stays of execution. 668 F. Supp. 511, 513
(ED Va. 1986). Unlike the ordinary inmate, who presum-
ably has ample time to use and reuse the prison library and to
seek guidance from other prisoners experienced in preparing
pro se petitions, cf. Johnson v. Avery, 393 U. S. 483 (1969), a
grim deadline imposes a finite limit on the condemned per-
son’s capacity for useful research.”

Capital litigation, the District Court observed, is ex-
tremely complex. 668 F. Supp., at 513. Without regard to
the special characteristics of Virginia’s statutory proce-

*The availability of appointed counsel on federal habeas, see n. 7, supra,
thus presents the specter of a petitioner filing for federal habeas corpus
and attaining counsel, only to have the petition dismissed as unexhausted
and remanded to state court. Such a haphazard procedure scarcely would
serve any interest in finality. It further would raise questions regarding
the obligations not only of the appointed counsel to effect exhaustion at the
state level, but also of the Federal Treasury to pay for those efforts. Cf.
Ex parte Hull, 312 U. S. 546, 549 (1941) (“[T]he state and its officers may
not abridge or impair petitioner’s right to apply to a federal court for a writ
of habeas corpus”).

“T am at a loss as to why the plurality today prefers to label the District
Court findings of fact, based upon trial testimony and post-trial submis-
sions, “‘considerations.”” See ante, at 4-5, 6.

» An execution may be scheduled for any time 30 days after the date of
sentencing. Va. Code § 53.1-232 (1988); see 668 F. Supp., at 513. A 1988
study commissioned by the American Bar Association found that attorneys
spent an average of 992 hours and $3,686 on each capital postconviction
proceeding in Virginia. Brief for American Bar Association as Amicus
Curiae 34 (hereinafter ABA Brief).
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dures,? this Court’s death penalty jurisprudence unquestion-
ably is difficult even for a trained lawyer to master.”? A
judgment that it is not unfair to require an ordinary inmate to
rely on his own resources to prepare a petition for postconvic-
tion relief, see Finley, 481 U. S., at 557, does not justify the
same conclusion for the death row inmate who must acquire
an understanding of this specialized area of the law and pre-
pare an application for stay of execution as well as a petition
for collateral relief.? This is especially true, the District
Court concluded, because the “evidence gives rise to a fair in-
ference that an inmate preparing himself and his family for
impending death is incapable of performing the mental func-
tions necessary to adequately pursue his claims.”* 668 F.
Supp., at 513.

2 The District Court commented:

“In Virginia, the capital trial is bifurcated, entailing separate proceed-
ings to determine guilt and to set the appropriate punishment. Aside
from analyzing the voluminous transcript of the guilt determination phase
which not infrequently lasts several days, a great deal of time must be de-
voted to analyzing the issues of mitigation and aggravation characteristic
of the sentencing phase of a capital case.” 668 F. Supp., at 513.

21n apparent recognition of this fact, Congress has required that when
a court appoints counsel in capital posteconviction proceedings, at least one
attorney must have been a member of the bar for at least five years and
have at least three years felony litigation experience. §7001(b) of the
Anti-Drug Abuse Act of 1988, Pub. L. 100-690, 102 Stat. 4394, codified at
21 U. S. C. §§828(q)(5), (q)(6) (1988 ed.).

% Compounding matters is the typically low educational attainment of
prisoners. In 1982 more than half of Florida’s general inmate population
was found to be functionally illiterate, while in 1979 the State’s death row
inmates possessed a ninth-grade mean educational level. ABA Brief
26-27. Virginia’s death row inmates apparently have similar educational
backgrounds. See Brief for American Civil Liberties Union et al. as
Amici Curiae 20-21, n, 7. See also Brief for Maryland State Bar Associa-
tion et al. as Amici Curiae 16-17 (State Bar Brief) (citing similar statistics
for other States’ inmate populations).

% For example, one lawyer testified:

“I have had lots of clients in those last 60 day time periods, and what they
are forced to do is to prepare themselves mentally and spiritually and emo-




MURRAY ». GIARRATANO 29
1 STEVENS, J., dissenting

These three critical factors demonstrate that there is a pro-
found difference between capital postconviction litigation and
ordinary posteonviction litigation in Virginia. The District
Court’s findings unequivocally support the conclusion that to
obtain an adequate opportunity to present their postconvie-
tion claims fairly, death row inmates need greater assistance
of counsel than Virginia affords them. Cf. id., at 514-515.
Meaningful access, and meaningful judicial review, would be
effected in this case only if counsel were appointed, on re-
quest, in time to enable examination of the case record, fac-
tual investigation, and preparation of a petition containing all
meritorious claims, which the same attorney then could liti-
gate to its conclusion.

I11

Although in some circumstances governmental interests
may justify infringements on Fourteenth Amendment rights,
cf. Mathews v. Eldridge, 424 U. S. 319, 334-335 (1976), Vir-
ginia has failed to assert any interest that outweighs re-
spondents’ right to legal assistance. The State already ap-
points counsel to death row inmates who succeed in filing
posteconviction petitions asserting at least one nonfrivolous
claim; therefore, the additional cost of providing its 32 death
row inmates competent counsel to prepare such petitions
should be minimal. See 668 F'. Supp., at 512, 515. Further-
more, multiple filings delay the conclusion of capital litigation
and exacerbate the already serious burden these cases im-

tionally to deal with their family and their children, all of whom see them as
about to die. And that is a full time job.

“And very few of them, I think, even have the emotional resources to

talk with you meaningfully at that point about their case. Much less to
take it over.” App. 66.
Cf. Medley, 134 U. S. 160, 172 (1890) (“Wlhen a prisoner sentenced by a
court to death is confined in the penitentiary awaiting the execution of the
sentence, one of the most horrible feelings to which he can be subjected
during that time is the uncertainty during the whole of it, which may exist
for the period of four weeks, as to the precise time when his execution shall
take place”).
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pose on the State’s judicial system and the legal department.
It seems obvious that professional preparation of the first
posteonviction petition, by reducing successive petitions,
would result in a net benefit to Virginia.”

Of the 37 States authorizing capital punishment, at least 18
automatically provide their indigent death row inmates coun-
sel to help them initiate state collateral proceedings.? Thir-
teen of the 37 States have created governmentally funded re-

* A representative of the Virginia attorney general’s office testified re-
garding the office’s policy not to oppose a death row inmate’s motion for
appointment of postconviction counsel as follows:

“Well, basically we want to see the inmate have an attorney at State Ha-
beas for reasons of economy and efficiency.

“When you have a death case, we recognize that it is going to be pro-
longed litigation and we want to see all matters that the inmate or the peti-
tioner wants to raise be raised at one proceeding, and we can deal more
efficiently with an attorney. And we prefer that from an economy stand-
point we don’t have to have more than one proceeding.” App. 272.

Cf. Powell, 102 Harv. L. Rev., at 1040 (attributing delay in carrying out
capital punishment in part to lack of counsel on collateral review).

# Ariz. Rule Crim. Proc. 32.5(b); Cal. Govt. Code Ann. §15421(c)
(West 1980), Cal. Penal Code Ann. §1240 (West 1982); Conn. Super.
Ct. Rules, Criminal Cases § 959, Conn. Gen. Stat. § 51-296(a) (1989); Fla.
Stat. § 27.702 (1987); Idaho Code § 19-4904 (1987); Ind. Rule Proc. for Post-
Conviction Remedies 1, §9; Md. Ann. Code, Art. 27, § 645A(f) (Supp.
1988); Mo. Rules Crim. Proc. 24.035(e), 29.15(e); N. J. Rules Governing
Criminal Practice 3:22-6, 3:27-1, N. J. Stat. Ann. §2A:158A-5 (West
Supp. 1989-1990); N. C. Gen. Stat. §§15A-1421 (1988), TA-451(a)(2)
(Supp. 1988), TA-486.3 (1986); Okla. Stat., Tit. 22, § 1089 (Supp. 1988);
Ore. Rev. Stat. §138.590(3) (1987); Pa. Rule Crim. Proc. 1503; S. D. Codi-
fied Laws §21-27-4 (1987); Tenn. Sup. Ct. Rule 13, § 1; Utah Rule Civ.
Proc. 65B(i)(5); Vt. Stat. Ann., Tit. 13, §§ 5231-5233, 7131 (1974), as inter-
preted in In re Morse, 138 Vt. 327, 415 A. 2d 232 (1980); Wash. Super. Ct.
Crim. Rule 3.1(b)(2).

In addition to these 18 States, 3—Montana, Nevada, and Wyoming—
have no definitive case or statutory law on this point but are listed in a 1988
study commissioned by the American Bar Association as having a practice
of mandatory appointment of counsel on request. Wilson & Spangenberg,
72 Judicature, at 334 (Table 1).
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source centers to assist counsel in litigating capital cases.”
Virginia is among as few as five States that fall into neither
group and have no system for appointing counsel for con-
demned prisoners before a posteconviction petition is filed.®
In Griffin, the Court proscribed Illinois’ diseriminatory bar-
rier to appellate review in part because many other States al-
ready had rejected such a barrier. 351 U. S., at 19; cf. Gid-
eon, 372 U. S., at 345 (noting that 22 States supported right
to trial counsel). Similarly, the trend in most States to ex-
pand legal assistance for their death row inmates further

“They are Alabama, Arizona, California, Florida, Georgia, Kentucky,
Louisiana, Mississippi, North Carolina, Oklahoma, South Carolina, Tennes-
see, and Texas. State Bar Brief 34. See Mello, 37 Am. U. L. Rev,,
at 593-606 (discussing development of Florida’s resource center); cf.
Godbold, 42 Record of N. Y. C. B. A., at 868871 (state and federal efforts
to provide legal assistance). As a result of several studies it has commis-
sioned concerning the significance of providing counsel in capital postcon-
viction proceedings, the American Bar Association “has recognized that
the only feasible way to provide death row inmates with meaningful access
to the courts is the implementation in each state which imposes capital pun-
ishment of a governmentally-funded system under which qualified, com-
pensated attorneys represent death row inmates in state post-conviction
proceedings.” ABA Brief 4-5.

#Of 27 States that responded to a 1988 survey, only Virginia, Nebraska,
Pennsylvania, and Nevada were reported to have no system “to monitor
and assure that counsel will be provided prior to the filing of a post-convie-
tion petition.” Wilson & Spangenberg, supra, at 335. Of those, only Vir-
ginia and Nevada have executed prisoners since this Court decided
Furman v. Georgia, 408 U. S. 238 (1972). NAACP Legal Defense and
Education Fund, Inc., Death Row, U. S. A. 3 (March 1, 1989) (Death
Row). Pennsylvania, and perhaps Nevada, appoint counsel automatically
uponrequest. Seen. 26, supra. Of the 10 States that have death penalty
statutes but were not part of the survey, only Arkansas, Colorado, and
New Hampshire have neither rules for automatic appointment of counsel
nor resource centers. None of these States has conducted a post-Furman
execution; New Hampshire, in fact, has no prisoner under sentence of
death, and Colorado has none whose case has reached the state postcon-
viction stage. Death Row, supra, at 1; Wilson & Spangenberg, supra,
at 334.
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dilutes Virginia’s weak justifications for refusing to do so,
and “lends convincing support to the conclusion” of the courts
below that these respondents have a fundamental right to the
relief they seek. See Powell, 287 U. S., at 73.

v

The basic question in this case is whether Virginia’s proce-
dure for collateral review of capital convictions and sentences
assures its indigent death row inmates an adequate opportu-
nity to present their claims fairly. The District Court and
Court of Appeals en banc found that it did not, and neither
the State nor this Court’s majority provides any reasoned
basis for disagreeing with their conclusion. Simple fairness
requires that this judgment be affirmed.

I respectfully dissent.
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GRANFINANCIERA, S. A, ET AL. v. NORDBERG,
CREDITOR TRUSTEE FOR THE ESTATE OF
CHASE & SANBORN CORP., Fka,

- GENERAL COFFEE CORP.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE ELEVENTH CIRCUIT

No. 87-1716. Argued January 9, 1989—Decided June 23, 1989

Respondent, the bankruptcy trustee for a corporation undergoing Chapter
11 reorganization, filed suit in the District Court against petitioners,
seeking to avoid allegedly fraudulent monetary transfers to them by the
bankrupt corporation’s predecessor and to recover damages, costs, ex-
penses, and interest. The court referred the proceedings to the Bank-
ruptey Court. Shortly after the Colombian Government nationalized
petitioner Granfinanciera,-S. A., petitioners requested a jury trial. The
Bankruptecy Judge denied the request, deeming a suit to recover a fraud-
ulent transfer a “core action” which, under his understanding of English
common law, “was a non-jury issue.” The District Court affirmed the
Bankruptcy Court’s judgment for respondent, without discussing peti-
tioners’ jury trial request. The Court of Appeals also affirmed, rul-
ing, inter alia, that the Seventh Amendment supplied no right to a jury
trial, because fraudulent conveyance actions are equitable in nature,
even when a plaintiff seeks only monetary relief; because bankruptey
proceedings themselves are inherently equitable in nature; and because
Congress has displaced any right to a jury trial by designating, in 28
U. S. C. §157(b)(2)(H), fraudulent conveyance actions as “core proceed-
ings” triable by bankruptey judges sitting without juries.

Held:

1. This Court will not address respondent’s contention that the judg-
ment below should be affirmed as to petitioner Granfinanciera because it
was a commercial instrumentality of the Colombian Government when it
made its request for a jury trial and was therefore not entitled to such a
trial under the Seventh Amendment or applicable statutory provisions.
This difficult question was neither raised below nor adequately briefed
and argued here, and this is not an “exceptional case” as to which the
Court will consider arguments not raised below. Moreover, petitioners’
claim is uncontradicted that an affirmance on the ground respondent now
urges would enlarge respondent’s rights under the judgment below and
decrease those of Granfinanciera. Pp. 38-40.
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2. Provided that Congress has not permissibly assigned resolution of
the claim to a non-Article III adjudicative body that does not use a jury
as factfinder, the Seventh Amendment entitles a person who has not
submitted a claim against a bankruptey estate to a jury trial when sued
by the bankruptey trustee to recover an allegedly fraudulent monetary
transfer. Pp. 40-49.

(a) Since this Court’s decisions, early English cases, and scholarly
authority all demonstrate that respondent would have had to bring his
action at law in 18th-century England, and that a court of equity would
not have adjudicated it, it must be concluded preliminarily that the
action is a “Suift] at common law” for which a jury trial is required by
the Seventh Amendment. Pp. 43-47.

(b) More importantly, the nature of the relief respondent seeks—
the recovery of money payments of ascertained and definite amounts —
conclusively demonstrates that his cause of action should be character-
ized as legal rather than equitable, such that petitioners are prima facie
entitled to a jury trial under the Amendment. Schoenthal v. Irving
Trust Co., 287 U. S. 92. Pp. 47-49.

3. The Seventh Amendment entitles petitioners to their requested
jury trial notwithstanding § 157(b)(2)(H)’s designation of fraudulent con-
veyance actions as “core proceedings” which non-Article IIT bankruptey
judges may adjudicate. Pp. 49-65.

(a) Although the Seventh Amendment does not prohibit Congress
from assigning resolution of a statutory claim that is legal in nature to a
non-Article III tribunal that does not use a jury as a factfinder so long as
the claim asserts a “public right,” Congress lacks the power to strip par-
ties who are contesting matters of private right of their constitutional
right to a jury trial. See, e. g., Atlas Roofing Co. v. Occupational
Safety and Health Review Comm’n, 430 U. S. 442; Northern Pipeline
Comnstruction Co. v. Marathon Pipe Line Co., 458 U. S. 50. For these
purposes, a “public right” is not limited to a matter arising between the
Government and others, but extends to a seemingly “private” right that
is closely intertwined with a federal regulatory program that Congress
has power to enact. Thomas v. Union Carbide Agricultural Products
Co., 473 U. S. 568, 586, 593-594. Pp. 51-55.

(b) A bankruptcy trustee’s right to recover a fraudulent conveyance
is more accurately characterized as a private rather than a public right.
Although the plurality in Northern Pipeline Construction Co., supra, at
71, noted that the restructuring of debtor-creditor relations in bank-
ruptey may well be a “public right,” it also emphasized that state-law
causes of action for breach of contract are paradigmatic private rights,
even when asserted by an insolvent corporation in the midst of Chapter
11 reorganization proceedings. Trustees’ fraudulent conveyance actions
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are quintessentially common-law suits that more nearly resemble state-
law contract claims by a bankrupt corporation to augment the bank-
ruptey estate than they do creditors’ claims to a pro rata share of the
bankruptcy res. This analysis is confirmed by Katchen v. Landy, 382
U. S. 323, 327-328, which must be read to hold that a ereditor’s Seventh
Amendment right to a jury trial on a bankruptey trustee’s preference
claim depends upon whether the creditor submitted a claim against the
estate. Since petitioners here have not filed such claims, respondent’s
suit is neither part of the claims adjudication process nor integral to the
restructuring of debtor-creditor relations. Congress therefore cannot
divest petitioners of their Seventh Amendment right merely by relabel-
ing a pre-existing, common-law cause of action to which that right at-
taches and assigning it to a specialized court of equity, particularly
where there is no evidence that Congress considered the constitutional
implications of its designation of all fraudulent conveyance actions as
core proceedings. Pp. 55-61.

(¢) Permitting jury trials in fraudulent conveyance actions will not
significantly impair the functioning of the legislative scheme. It cannot
seriously be argued that allowing such actions in a trustee’s suit against a
person who has not entered a claim against the estate would “go far to
dismantle the statutory scheme,” as that phrase was used in Atlas Roof-
ing, supra, at 454, n. 11, since Atlas plainly assumed that such claims
carried with them a right to a jury trial. In addition, it cannot easily
be said that a jury would be incompatible with bankruptcy proceedings,
since Congress has expressly provided for jury trials in certain other
actions arising out of bankruptcy litigation. The claim that juries may
serve usefully as checks only on life-tenured judges’ decisions overlooks
the potential for juries to exercise beneficial restraint on the decisions of
fixed-term judges, who may be beholden to Congress or the Executive.
Moreover, although providing jury trials in some fraudulent conveyance
actions might impede swift resolution of bankruptey proceedings and in-
crease the expense of Chapter 11 reorganizations, these considerations
are insufficient to overcome the Seventh Amendment’s clear command.
Pp. 61-63.

835 F. 2d 1341, reversed and remanded.

BRENNAN, J., delivered the opinion of the Court, in which REHNQUIST,
C. J., and MARSHALL, STEVENS, and KENNEDY, JJ., joined, and in Parts
I, II, III, and V, of which SCALIA, J., joined. SCALIA, J., filed an opinion
concurring in part and concurring in the judgment, post, p. 65. WHITE,
J., filed a dissenting opinion, post, p. 71. BLACKMUN, J., filed a dissent-
ing opinion, in which O’CONNOR, J., joined, post, p. 91.
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Adam Lawrence argued the cause for petitioners. With
him on the briefs was Boyce F. Ezell I11.

Lawurence H. Tribe argued the cause for respondent. With
him on the brief were Gary Jones and Saturnino E. Lucio I1.

JUSTICE BRENNAN delivered the opinion of the Court.

The question presented is whether a person who has not
submitted a claim against a bankruptcy estate has a right
to a jury trial when sued by the trustee in bankruptey to re-
cover an allegedly fraudulent monetary transfer. We hold
that the Seventh Amendment entitles such a person to a trial
by jury, notwithstanding Congress’ designation of fraudulent
conveyance actions as ‘“core proceedings” in 28 U. S. C.
§157(b)(2)(H) (1982 ed., Supp. V).

I

The Chase & Sanborn Corporation filed a petition for re-
organization under Chapter 11 of the Bankruptcy Code in
1983. A plan of reorganization approved by the United
States Bankruptcy Court for the Southern District of Florida
vested in respondent Nordberg, the trustee in bankruptey,
causes of action for fraudulent conveyances. App. to Pet.
for Cert. 37. In 1985, respondent filed suit against petition-
ers Granfinanciera, S. A., and Medex, Ltda., in the United
States District Court for the Southern District of Florida.
The complaint alleged that petitioners had received $1.7 mil-
lion from Chase & Sanborn’s corporate predecessor within
one year of the date its bankruptcy petition was filed, with-
out receiving consideration or reasonably equivalent value in
return. Id., at 39-40. Respondent sought to avoid what he
alleged were constructively and actually fraudulent transfers
and to recover damages, costs, expenses, and interest under
11 U. S. C. §8548(a)(1) and (a)(2), 550(a)(1) (1982 ed. and
Supp. V). App. to Pet. for Cert. 41.

The District Court referred the proceedings to the Bank-
ruptey Court. Over five months later, and shortly before the
Colombian Government nationalized Granfinanciera, respond-
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ent served a summons on petitioners in Bogota, Colombia.
In their answer to the complaint following Granfinanciera’s
nationalization, both petitioners requested a “trial by jury on
allissues so triable.” App.7. The Bankruptcy Judge denied
petitioners’ request for a jury trial, deeming a suit to recover
a fraudulent transfer “a core action that originally, under the
English common law, as I understand it, was a non-jury
issue.” App. to Pet. for Cert. 34. Following a bench trial,
the court dismissed with prejudice respondent’s actual fraud
claim but entered judgment for respondent on the construc-
tive fraud claim in the amount of $1,500,000 against Gran-
financiera and $180,000 against Medex. Id., at 24-30. The
District Court affirmed without discussing petitioners’ claim
that they were entitled to a jury trial. Id., at 18-23.

The Court of Appeals for the Eleventh Circuit also af-
firmed. 835 F. 2d 1341 (1988). The court found that peti-
tioners lacked a statutory right to a jury trial, because the
constructive fraud provision under which suit was brought —
11 U. S. C. §548(a)(2) (1982 ed., Supp. V)—-contains no men-
tion of a right to a jury trial, and 28 U. S. C. § 1411 (1982 ed.,
Supp. V) “affords jury trials only in personal injury or wrong-
ful death suits.” 835 F. 2d, at 1348. The Court of Appeals
further ruled that the Seventh Amendment supplied no right
to a jury trial, because actions to recover fraudulent convey-
ances are equitable in nature, even when a plaintiff seeks
only monetary relief, id., at 1348-1349, and because “bank-
ruptey itself is equitable in nature and thus bankruptey pro-
ceedings are inherently equitable.” Id., at 1349. The court
read our opinion in Katchen v. Landy, 382 U. S. 323 (1966),
to say that “Congress may convert a creditor’s legal right
into an equitable claim and displace any seventh amendment
right to trial by jury,” and held that Congress had done so by
designating fraudulent conveyance actions “core proceed-
ings” triable by bankruptcy judges sitting without juries.
835 F. 2d, at 1349.
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We granted certiorari to decide whether petitioners were
entitled to a jury trial, 486 U. S. 1054 (1988), and now
reverse.

II

Before considering petitioners’ claim to a jury trial, we
must confront a preliminary argument. Respondent con-
tends that the judgment below should be affirmed with re-
spect to Granfinanciera—though not Medex—because Granfi-
nanciera was a commercial instrumentality of the Colombian
Government when it made its request for a jury trial. Re-
spondent argues that the Seventh Amendment preserves only
those jury trial rights recognized in England at common law
in the late 18th century, and that foreign sovereigns and
their instrumentalities were immune from suit at common
law. Suits against foreign sovereigns are only possible, re-
spondent asserts, in accordance with the Foreign Sovereign
Immunities Act of 1976 (FSIA), 28 U. S. C. §§1330, 1602-
1611, and respondent reads § 1330(a)' to prohibit trial by jury
of a case against a foreign state. Respondent concludes that
Granfinanciera has no right to a jury trial, regardless of the
merits of Medex’s Seventh Amendment claim.

We decline to address this argument because respondent
failed to raise it below and because the question it poses has
not been adequately briefed and argued. Without cross-
petitioning for certiorari, a prevailing party may, of course,
“defend its judgment on any ground properly raised below
whether or not that ground was relied upon, rejected, or
even considered by the District Court or the Court of Ap-
peals,” Washington v. Yakima Indian Nation, 439 U. S. 463,

'Section 1330(a) provides:

“The district courts shall have original jurisdiction without regard to
amount in controversy of any nonjury civil action against a foreign state as
defined in section 1603(a) of this title as to any claim for relief in personam
with respect to which the foreign state is not entitled to immunity either
under sections 1605-1607 of this title or under any applicable international
agreement.” (Emphasis added.)
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476, n. 20 (1979), provided that an affirmance on the alterna-
tive ground would neither expand nor contract the rights of
either party established by the judgment below. See, e. g.,
Blum v. Bacon, 457 U. S. 132, 137, n. 5 (1982); United States
v. New York Telephone Co., 434 U. S. 159, 166, n. 8 (1977).
Respondent’s present defense of the judgment, however, is
not one he advanced below.? Although “we could consider
grounds supporting [the] judgment different from those on
which the Court of Appeals rested its decision,” “where the
ground presented here has not been raised below we exercise
this authority ‘only in exceptional cases.”” Heckler v. Camp-
bell, 461 U. S. 458, 468—469, n. 12 (1983), quoting McGoldrick
v. Compagnie Generale Transatlantique, 309 U. S. 430, 434
(1940).

This is not such an exceptional case. Not only do we lack
guidance from the District Court or the Court of Appeals on
this issue, but difficult questions remain whether a jury trial
is available to a foreign state upon request under 28 U. S. C.
§ 1330 and, if not, under what circumstances a business enter-
prise that has since become an arm of a foreign state may be
entitled to a jury trial. Compare Gould, Inc. v. Pechiney

?Indeed, respondent strenuously supported the Court of Appeals’ con-
clusion, which echoed that of the District Court, see App. to Pet. for Cert.
22, that the “FSIA is inapplicable to the case at bar,” 835 F. 2d 1341, 1347
(CA11 1988), not only on the court’s rationale that “the transfers in ques-
tion and the suit to recover those transfers occurred before Granfinanciera
was nationalized,” 7bid., but on the more sweeping rationale that Gran-
financiera never proved that it was an instrumentality of a foreign state
because it had never really been nationalized. See Brief for Appellee in
No. 86-5738 (CA1ll), pp. 21-30; Brief for Appellee in No. 86-1292 (SD
Fla.), pp. 32-36. Admittedly, respondent’s present position that the
FSIA does not confer immunity on Granfinanciera because it was not an
instrumentality of a foreign state when the alleged wrongs occurred or
when respondent filed suit is not necessarily incompatible with his claim
that Granfinanciera cannot qualify for a jury trial under the FSIA because
it requested a jury trial after it was nationalized. Respondent has not at-
tempted, however, to reconcile these views and did not make the second
claim until he filed his merits brief in this Court.
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Ugine Kuhlmann, 853 F. 2d 445, 450 (CA6 1988) (jurisdiction
under 28 U. S. C. §1330 determined by party’s status when
act complained of oceurred); Morgan Guaranty Trust Co. of
N. Y. v. Republic of Palau, 639 F. Supp. 706, 712-716
(SDNY 1986) (status at time complaint was filed is decisive
for § 1330 jurisdiction), with Callejo v. Bancomer, S. A., 764
F. 2d 1101, 1106-1107 (CA5 1985) (FSIA applies even though
bank was nationalized after suit was filed); Wolf v. Banco
Nacional de Mexico, S. A., 7139 F. 2d 1458, 1460 (CA9 1984)
(same), cert. denied, 469 U. S. 1108 (1985). Moreover, peti-
tioners alleged in their reply brief, without contradiction by
respondent at oral argument, that affirmance on the ground
that respondent now urges would “unquestionably enlarge
the respondent’s rights under the circuit court’s decision and
concomitantly decrease those of the petitioner” by “open[ing]
up new areas of discovery in aid of execution” and by allowing
respondent, for the first time, to recover any judgment he
wins against Granfinanciera from Colombia’s central banking
institutions and possibly those of other Colombian govern-
mental instrumentalities. Reply Brief for Petitioners 19.
Whatever the merits of these claims, their plausibility, cou-
pled with respondent’s failure to offer rebuttal, furnishes an
additional reason not to consider respondent’s novel argu-
ment in support of the judgment at this late stage in the liti-
gation. We therefore leave for another day the questions
respondent’s argument raises under the FSIA.

III

Petitioners rest their claim to a jury trial on the Seventh
Amendment alone.® The Seventh Amendment provides: “In

*The current statutory provision for jury trials in bankruptey proceed-
ings—28 U. S. C. § 1411 (1982 ed., Supp. V), enacted as part of the Bank-
ruptey Amendments and Federal Judgeship Act of 1984 (1984 Amend-
ments), Pub. L. 98-353, 98 Stat. 333—is notoriously ambiguous. Section
1411(a) provides: “[TThis chapter and title 11 do not affect any right to trial
by jury that an individual has under applicable nonbankruptcy law with re-
gard to a personal injury or wrongful death tort claim.” ~ Although this sec-
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Suits at common law, where the value in controversy shall
exceed twenty dollars, the right of trial by jury shall be pre-
served . . ..” We have consistently interpreted the phrase
“Suits at common law” to refer to “suits in which legal rights
were to be ascertained and determined, in contradistinction
to those where equitable rights alone were recognized, and
equitable remedies were administered.” Parsons v. Bed-
ford, 3 Pet. 433, 447 (1830). Although “the thrust of the

tion might suggest that jury trials are available only in personal injury and
wrongful death actions, that conclusion is debatable. Section 1411(b) pro-
vides that “[t]he district court may order the issues arising [in connection
with involuntary bankruptcy petitions] to be tried without a jury,” sug-
gesting that the court lacks similar discretion to deny jury trials on at least
some issues presented in connection with voluntary petitions. The con-
fused legislative history of these provisions has further puzzled commen-
tators. See, e. g., Gibson, Jury Trials in Bankruptey: Obeying the Com-
mands of Article III and the Seventh Amendment, 72 Minn. L. Rev. 967,
989-996 (1988) (hereinafter Gibson); Note, The Bankruptcy Amendments
and Federal Judgeship Act of 1984: The Impact on the Right of Jury Trial
in Bankruptey Court, 16 Tex. Tech. L. Rev. 535, 543-546 (1985). What-
ever the proper construction of § 1411, petitioners concede that this section
does not entitle them to a jury trial. Section 122(b) of the 1984 Amend-
ments, 98 Stat. 346, bars application of § 1411 to “cases under title 11 of the
United States Code that are pending on the date of enactment of this Act
or to proceedings arising in or related to such cases,” and Chase &
Sanborn’s petition for reorganization was pending on that date. Nor does
§ 1411’s predecessor—28 U. S. C. § 1480(a), which stated that “this chap-
ter and title 11 do not affect any right to trial by jury, in a case under title
11 or in a proceeding arising under title 11 or arising in or related to a case
under title 11, that is provided by any statute in effect on September 30,
1979” —seem to afford petitioners a statutory basis for their claim. As
they recognize, § 1480 was apparently repealed by the 1984 Amendments.
See Gibson 989, and n. 96; King, Jurisdiction and Procedure Under the
Bankruptcy Amendments of 1984, 38 Vand. L. Rev. 675, 703, and n. 79
(1985); Brief for Respondent 5, n. 11. Petitioners therefore appear cor-
rect in concluding that, “absent any specific legislation in force providing
jury trials for cases filed before July 10, 1984, but tried afterwards, [their]
right to jury trial in this proceeding must necessarily be predicated en-
tirely on the Seventh Amendment.” Brief for Petitioners 33, n. 7. See
also Brief for Respondent 10, and n. 15.
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Amendment was to preserve the right to jury trial as it ex-
isted in 1791,” the Seventh Amendment also applies to ac-
tions brought to enforce statutory rights that are analogous
to common-law causes of action ordinarily decided in English
law courts in the late 18th century, as opposed to those cus-
tomarily heard by courts of equity or admiralty. Curtis v.
Loether, 415 U. S. 189, 193 (1974).

The form of our analysis is familiar. “First, we compare
the statutory action to 18th-century actions brought in the
courts of England prior to the merger of the courts of law and
equity. Second, we examine the remedy sought and deter-
mine whether it is legal or equitable in nature.” Tull v.
United States, 481 U. S. 412, 417-418 (1987) (citations omit-
ted). The second stage of this analysis is more important
than the first. Id., at 421. If, on balance, these two factors
indicate that a party is entitled to a jury trial under the Sev-
enth Amendment, we must decide whether Congress may as-
sign and has assigned resolution of the relevant claim to a
non-Article III adjudicative body that does not use a jury as
factfinder.*

{This quite distinet inquiry into whether Congress has permissibly en-
trusted the resolution of certain disputes to an administrative agency or
specialized court of equity, and whether jury trials would impair the funec-
tioning of the legislative scheme, appears to be what the Court contem-
plated when, in Ross v. Bernhard, 396 U. S. 531, 538, n. 10 (1970), it identi-
fied “the practical abilities and limitations of juries” as an additional factor
to be consulted in determining whether the Seventh Amendment confers a
jury trial right. See Tull v. United States, 481 U. S., at 418, n. 4; Atlas
Roofing Co. v. Occupational Safety and Health Review Comm’n, 430 U. S.
442, 454-455 (1977). We consider this issue in Part IV, infra. Contrary to
JUSTICE WHITE’s contention, see post, at 79-80, we do not declare that the
Seventh Amendment provides a right to a jury trial on all legal rather than
equitable claims. If a claim that is legal in nature asserts a “public right,”
as we define that term in Part IV, then the Seventh Amendment does not
entitle the parties to a jury trial if Congress assigns its adjudication to an
administrative agency or specialized court of equity. See infra, at 51-53.
The Seventh Amendment protects a litigant’s right to a jury trial only if a
cause of action is legal in nature and it involves a matter of “private right.”
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A

There is no dispute that actions to recover preferential or
fraudulent transfers were often brought at law in late 18th-
century England. As we noted in Schoenthal v. Irving
Trust Co., 287 U. S. 92, 94 (1932) (footnote omitted): “In
England, long prior to the enactment of our first Judiciary
Act, common law actions of trover and money had and re-
ceived were resorted to for the recovery of preferential pay-
ments by bankrupts.” See, e. g., Smith v. Payne, 6 T. R.
152, 101 Eng. Rep. 484 (K. B. 1795) (trover); Barnes v.
Freeland, 6 T. R. 80, 101 Eng. Rep. 447 (K. B. 1794) (tro-
ver); Smith v. Hodson, 4 T. R. 211, 100 Eng. Rep. 979 (K. B.
1791) (assumpsit; goods sold and delivered); Vernon v. Han-
son, 2T. R. 287, 100 Eng. Rep. 156 (K. B. 1788) (assumpsit;
money had and received); Thompson v. Freeman, 1 T. R.
155, 99 Eng. Rep. 1026 (K. B. 1786) (trover); Rust v. Cooper,
2 Cowp. 629, 98 Eng. Rep. 1277 (K. B. 1777) (trover); Har-
man v. Fishar, 1 Cowp. 117, 98 Eng. Rep. 998 (K. B. 1774)
(trover); Martin v. Pewtress, 4 Burr. 2477, 98 Eng. Rep. 299
(K. B. 1769) (trover); Alderson v. Temple, 4 Burr. 2235, 98
Eng. Rep. 165 (K. B. 1768) (trover). These actions, like all
suits at law, were conducted before juries.

Respondent does not challenge this proposition or even
contend that actions to recover fraudulent conveyances or
preferential transfers were more than occasionally tried in
courts of equity. He-asserts only that courts of equity had
concurrent jurisdiction with courts of law over fraudulent
conveyance actions. Brief for Respondent 37-38. While re-
spondent’s assertion that courts of equity sometimes pro-
vided relief in fraudulent conveyance actions is true, how-
ever, it hardly suffices to undermine petitioners’ submission
that the present action for monetary relief would not have
sounded in equity 200 years ago in England. In Parsons v.
Bedford, supra, at 447 (emphasis added), we contrasted suits
at law with “those where equitable rights alone were recog-
nized” in holding that the Seventh Amendment right to a jury
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trial applies to all but the latter actions. Respondent ad-
duces no authority to buttress the claim that suits to recover
an allegedly fraudulent transfer of money, of the sort that he
has brought, were typically or indeed ever entertained by
English courts of equity when the Seventh Amendment was
adopted. In fact, prior decisions of this Court, see, e. g.,
Buzard v. Houston, 119 U. S. 347, 352-353 (1886), and schol-
arly authority compel the contrary conclusion:

“[Wlhether the trustee’s suit should be at law or in eq-
uity is to be judged by the same standards that are ap-
plied to any other owner of property which is wrongfully
withheld. If the subject matter is a chattel, and is still
in the grantee’s possession, an action in trover or re-
plevin would be the trustee’s remedy; and if the fraudu-
lent transfer was of cash, the trustee’s action would be
for money had and received. Such actions at law are as
available to the trustee to-day as they were in the Eng-
lish courts of long ago. If, on the other hand, the sub-
ject matter is land or an intangible, or the trustee needs
equitable aid for an accounting or the like, he may invoke
the equitable process, and that also is beyond dispute.”
1 G. Glenn, Fraudulent Conveyances and Preferences
§ 98, pp. 183-184 (rev. ed. 1940) (footnotes omitted).

The two cases respondent discusses confirm this account of
English practice. Ex parte Scudamore, 3 Ves. jun. 85, 30
Eng. Rep. 907 (Ch. 1796), involved the debtor’s assignment
of his share of a law partnership’s receivables to repay a debt
shortly before the debtor was declared bankrupt. Other
creditors petitioned chancery for an order directing the debt-
or’s law partner to hand over for general distribution among
creditors the debtor’s current and future shares of the part-
nership’s receivables, which he held in trust for the assignee.
The Chancellor refused to do so, finding the proposal ineq-
uitable. Instead, he directed the creditors to bring an action
at law against the assignee if they thought themselves enti-
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tled to relief. Although this case demonstrates that fraudu-
lent conveyance actions could be brought in equity, it does
not show that suits to recover a definite sum of money would
be decided by a court of equity when a petitioner did not seek
distinctively equitable remedies. The creditors in Ex parte
Scudamore asked the Chancellor to provide injunctive relief
by ordering the debtor’s former law partner to convey to
them the debtor’s share of the partnership’s receivables that
came into his possession in the future, along with receivables
he then held in trust for the debtor. To the extent that they
asked the court to order relinquishment of a specific pref-
erential transfer rather than ongoing equitable relief, the
Chancellor dismissed their suit and noted that the proper
means of recovery would be an action at law against the
transferee. Respondent’s own cause of action is of precisely
-that sort.

Hobbs v. Hull, 1 Cox 445, 29 Eng. Rep. 1242 (Ch. 1788),
also fails to advance respondent’s case. The assignees in
bankruptey there sued to set aside an alleged fraudulent con-
veyance of real estate in trust by a husband to his wife, in
return for her relinquishment of a cause of action in divorce
upon discovering his adultery. The court dismissed the suit,
finding that the transfer was not fraudulent, and allowed the
assignees to bring an ejectment or other legal action in the
law courts. The salient point is that the bankruptey assign-
ees sought the traditional equitable remedy of setting aside a
conveyance of land in trust, rather than the recovery of
money or goods, and that the court refused to decide their
legal claim to ejectment once it had ruled that no equitable
remedy would lie. The court’s sweeping statement that
“Courts of Equity have most certainly been in the habit of
exercising a concurrent jurisdiction with the Courts of Law
on the statutes of Elizabeth respecting fraudulent convey-
ances,” id., at 445-446, 30 Eng. Rep., at 1242, is not sup-
ported by reference to any cases that sought the recovery of
a fixed sum of money without the need for an accounting or
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other equitable relief. Nor has respondent repaired this def-
icit.* We therefore conclude that respondent would have
had to bring his action to recover an alleged fraudulent con-

°*Rather than list 18th-century English cases to support the contention
that fraudulent monetary transfers were traditionally cognizable in equity,
respondent cites three recent cases from the Courts of Appeals. These
cases, however, weaken rather than bolster respondent’s argument. In re
Graham, 747 F. 2d 1383 (CA11 1984), held that there was no Seventh
Amendment jury trial right in a suit for the equitable remedy of setting
aside an alleged fraudulent conveyance of real estate by a bankrupt. With
respect to suits like respondent’s, the court expressly noted that “an action
by a creditor or trustee-in-bankruptey seeking money damages is an action
at law.” Id., at 1387 (citations omitted). Damsky v. Zavatt, 289 F. 2d 46
(CA21961), also involved a conveyance of real estate. And there, too, the
court acknowledged that jury trials are ordinarily available with respect to
monetary claims. See id., at 54.

Both of these holdings are questionable, moreover, to the extent that
they are in tension with our decision in Whitehead v. Shattuck, 138 U. S.
146 (1891). Although there is scholarly support for the claim that actions
to recover real property are quintessentially equitable actions, see 1 G.
Glenn, Fraudulent Conveyances and Preferences § 98, pp. 183-184 (rev.
ed. 1940), in Whitehead we stated:

“[Wlhere an action is simply for the recovery and possession of specific real
or personal property, or for the recovery of a money judgment, the action
is one at Jaw. An action for the recovery of real property, including dam-
ages for withholding it, has always been of that class. The right which in
this case the plaintiff wishes to assert is his title to certain real property;
the remedy which he wishes to obtain is its possession and enjoyment; and
in a contest over the title both parties have a constitutional right to call for
ANy ol 2 SATTRSS BN 581 5311
See also Pernell v. Southall Realty, 416 U. S. 363, 370-374 (1974).
Finally, respondent misreads In re Harbour, 840 F. 2d 1165, 1172-1173
(1988). The Fourth Circuit relied in that case on the same authorities to
which we have referred, distinguishing between suits to recover fraudulent
transfers and other bankruptcy proceedings. The court’s holding that the
Seventh Amendment right to a jury trial no longer extends to such actions
was based not on its historical analysis, which accords with our own, but on
its erroneous belief that Congress possesses the power to assign jurisdic-
tion over all fraudulent conveyance actions to bankruptcy courts sitting
without juries. The case therefore lends no support to respondent’s his-
torical argument.
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veyance of a determinate sum of money at law in 18th-
century England, and that a court of equity would not have
adjudicated it.°

B

The nature of the relief respondent seeks strongly supports
our preliminary finding that the right he invokes should be
denominated legal rather than equitable. Our decisions es-
tablish beyond peradventure that “[iln cases of fraud or mis-
take, as under any other head of chancery jurisdiction, a
court of the United States will not sustain a bill in equity to
obtain only a decree for the payment of money by way of

¢Citing several authorities, JUSTICE WHITE contends that “[o]ther
scholars have looked at the same history and come to a different conclu-
sion.” Post, at 85, andn. 7. This assertion, however, lacks the support it
claims. With the exception of Justice Gray’s opinion in Drake v. Rice, 130
Mass. 410, 412 (1881), and Roberts’ treatise, none of the authorities cited
so much as mentions 18th-century English practice. Although Collier of-
fers as its opinion that actions to set aside fraudulent transfers are equita-
ble in nature, 4 Collier on Bankruptey 1548.10, p. 548-125 (15th ed. 1989),
it refers only to recent cases in defending its opinion, while acknowledging
that some courts have disagreed. Bump and Wait both limit their cita-
tions to state-court decisions, refusing to analyze earlier English cases.
See 0. Bump, Conveyances Made by Debtors to Defraud Creditors § 532
(4th ed. 1896); F. Wait, Fraudulent Conveyances and Creditors’ Bills
§§ 5660 (1884). To be sure, in Drake v. Rice, 130 Mass., at 412, Justice
Gray says that, “[bly the law of England before the American Revolution,
. . . fraudulent conveyances of choses in action, though not specified in the
statute [of Elizabeth], were equally void, but from the nature of the subject
the remedy of the creditor must be sought in equity.” But the reason why
suits to recover fraudulent transfers of choses in action had to be brought
in equity, Justice Gray points out, is that they could not be attached or lev-
ied upon. Id., at 413. See also O. Bump, supra, §531 (“[Tlhere is no
remedy at law when the property can not be taken on execution or by at-
tachment”). Justice Gray’s summary of 18th-century English practice
does not extend to cases, such as those involving monetary transfers,
where an adequate remedy existed at law. The passage JUSTICE WHITE
cites from Roberts’ treatise is obscure, and does not speak squarely to the
question whether 18th-century English courts of equity would hear cases
where legal remedies were sufficient. See W. Roberts, Voluntary and
Fraudulent Conveyances 526-527 (3d Am. ed. 1845).
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damages, when the like amount can be recovered at law in an
action sounding in tort or for money had and received.”
Buzard v. Houston, 119 U. S., at 352, citing Parkersburg v.
Brown, 106 U. S. 487, 500 (1883); Ambler v. Choteau, 107
U. S. 586 (1883); Litchfield v. Ballou, 114 U. S. 190 (1885).
See also Atlas Roofing Co. v. Occupational Safety and
Health Review Comm'n, 430 U. S. 442, 454, n. 11 (1977)
(“the otherwise legal issues of voidable preferences”); Pernell
v. Southall Realty, 416 U. S. 363, 370 (1974) (“‘[Wlhere an
action is simply for the recovery . . . of a money judgment,
the action is one at law’”), quoting Whitehead v. Shattuck,
138 U. S. 146, 151 (1891); Dairy Queen, Inc. v. Wood, 369
U. S. 469, 476 (1962) (“Petitioner’s contention . . . is that in-
sofar as the complaint requests a money judgment it presents
a claim which is unquestionably legal. We agree with that
contention”); Gaines v. Miller, 111 U. S. 395, 397-398 (1884)
(“Whenever one person has in his hands money equitably be-
longing to another, that other person may recover it by as-
sumpsit for money had and received. The remedy at law is
adequate and complete”) (citations omitted).

Indeed, in our view Schoenthal v. Irving Trust Co., 287
U. S. 92 (1932), removes all doubt that respondent’s cause of
action should be characterized as legal rather than as equita-
ble. In Schoenthal, the trustee in bankruptcy sued in equity
to recover alleged preferential payments, claiming that it had
no adequate remedy at law. As in this case, the recipients of
the payments apparently did not file claims against the bank-
ruptey estate. The Court held that the suit had to proceed
at law instead, because the long-settled rule that suits in eq-
uity will not be sustained where a complete remedy exists at
law, then codified at 28 U. S. C. §384, “serves to guard the
right of trial by jury preserved by the Seventh Amendment
and to that end it should be liberally construed.” 287 U. S.,
at 94. The Court found that the trustee’s suit—indistin-
guishable from respondent’s suit in all relevant respects—
could not go forward in equity because an adequate remedy
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was available at law. There, as here, “[t]he preferences
sued for were money payments of ascertained and definite
amounts,” and “[t]he bill discloses no facts that call for an ac-
counting or other equitable relief.” Id., at 95. Respond-
ent’s fraudulent conveyance action plainly seeks relief tradi-
tionally provided by law courts or on the law side of courts
having both legal and equitable dockets.” Unless Congress
may and has permissibly withdrawn jurisdiction over that
action by courts of law and assigned it exclusively to non-
Article III tribunals sitting without juries, the Seventh
Amendment guarantees petitioners a jury trial upon request.

v

Prior to passage of the Bankruptcy Reform Act of 1978,
Pub. L. 95-598, 92 Stat. 2549 (1978 Act), “[s]uits to recover
preferences constitute[d] no part of the proceedings in bank-

"Respondent claims to seek “avoidance” of the allegedly fraudulent
transfers and restitution of the funds that were actually transferred, but
maintains that petitioners have made restitution impossible because the
transferred funds cannot be distinguished from the other dollars in peti-
tioners’ bank accounts. See Brief for Respondent 39-44. Because avoid-
ance and restitution are classical equitable remedies, he says, petitioners
are not entitled to a trial by jury. We find this strained attempt to circum-
vent precedent unpersuasive. Because dollars are fungible, and respond-
ent has not requested an accounting or other specifically equitable form of
relief, a complete remedy is available at law, and equity will not counte-
nance an action when complete relief may be obtained at law. See, e. g.,
Schoenthal v. Irving Trust Co., 287 U. S., at 94-95. Moreover, because a
plaintiff is entitled to return of any funds transferred in violation of 11
U. 8. C. §548 (1982 ed., Supp.V), and because a judge lacks equitable dis-
cretion to refuse to enter an award for less than the amount of the transfer,
any distinction that might exist between “damages” and monetary relief
under a different label is purely semantic, with no relevance to the adjudi-
cation of petitioners’ Seventh Amendment claim. Cf. Albemarle Paper
Co. v. Moody, 422 U. 8. 405, 442-443 (1975) (REHNQUIST, J., concurring).
Indeed, even if the checks respondent seeks to recover lay untouched in
petitioners” offices, legal remedies would apparently have sufficed. See,
e. g., Adams v. Champion, 294 U. S. 231, 234 (1935); Whitehead v.
Shattuck, 138 U. S., at 151.
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ruptey.” Schoenthal v. Irving Trust Co., supra, at 94-95.
Although related to bankruptey proceedings, fraudulent con-
veyance and preference actions brought by a trustee in bank-
ruptey were deemed separate, plenary suits to which the
Seventh Amendment applied. While the 1978 Act brought
those actions within the jurisdiction of the bankruptcy courts,
it preserved parties’ rights to trial by jury as they existed
prior to the effective date of the 1978 Act. 28 U. S. C.
§ 1480(a) (repealed). The 1984 Amendments, however, des-
ignated fraudulent conveyance actions “core proceedings,”
28 U. S. C. §157(b)(2)(H) (1982 ed., Supp. V), which bank-
ruptcy judges may adjudicate and in which they may issue
final judgments,§ 157(b)(1), if a district court has referred the
matter to them, §157(a). We are not obliged to decide today
whether bankruptey courts may conduct jury trials in fraudu-
lent conveyance suits brought by a trustee against a person
who has not entered a claim against the estate, either in the
rare procedural posture of this case, see supra, at 41, n. 3, or
under the current statutory scheme, see 28 U. S. C. §1411
(1982 ed., Supp. V). Nor need we decide whether, if Con-
gress has authorized bankruptey courts to hold jury trials in
such actions, that authorization comports with Article III
when non-Article III judges preside over the actions subject
to review in, or withdrawal by, the district courts. We also
need not consider whether jury trials conducted by a bank-
ruptey court would satisfy the Seventh Amendment’s com-
mand that “no fact tried by a jury, shall be otherwise re-
examined in any Court of the United States, than according
to the rules of the common law,” given that district courts
may presently set aside clearly erroneous factual findings by
bankruptey courts. Bkrtcy. Rule 8013. The sole issue be-
- fore us is whether the Seventh Amendment confers on peti-
tioners a right to a jury trial in the face of Congress’ decision
to allow a non-Article III tribunal to adjudicate the claims
against them.
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A

In Atlas Roofing, we noted that “when Congress creates
new statutory ‘public rights,’ it may assign their adjudication
to an administrative agency with which a jury trial would be
incompatible, without violating the Seventh Amendment’s in-
junction that jury trial is to be ‘preserved’ in ‘suits at common
law.”” 430 U. S., at 455 (footnote omitted). We empha-
sized, however, that Congress’ power to block application of
the Seventh Amendment to a cause of action has limits.
Congress may only deny trials by jury in actions at law, we
said, in cases where “public rights” are litigated: “Our prior
cases support administrative factfinding in only those situa-
tions involving ‘public rights,’ e. g., where the Government is
involved in its sovereign capacity under an otherwise valid
statute creating enforceable public rights. Wholly private
tort, contract, and property cases, as well as a vast range of
other cases, are not at all implicated.” Id., at 458.*

We adhere to that general teaching. As we said in Atlas
Roofing: “‘On the common law side of the federal courts, the
aid of juries is not only deemed appropriate but is required by
the Constitution itself.”” Id., at 450, n. 7, quoting Crowell
v. Benson, 285 U. S. 22, 51 (1932). Congress may devise
novel causes of action involving public rights free from the
strictures of the Seventh Amendment if it assigns their ad-
judication to tribunals without statutory authority to employ
juries as factfinders.® But it lacks the power to strip parties

* Although we left the term “public rights” undefined in Atlas Roofing
Co. v. Occupational Safety and Health Review Comm’n, 430 U. S., at 450,
458, we cited Crowell v. Benson, 285 U. S. 22 (1932), approvingly. In
Crowell, we defined “private right” as “the liability of one individual to an-
other under the law as defined,” id., at 51, in contrast to cases that “arise
between the Government and persons subject to its authority in connection
with the performance of the constitutional functions of the executive or leg-
islative departments.” Id., at 50.

*This proposition was firmly established in Atlas Roofing, supra, at 455
(footnote omitted):
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contesting matters of private right of their constitutional
right to a trial by jury. As we recognized in Atlas Roofing,
to hold otherwise would be to permit Congress to eviscerate
the Seventh Amendment’s guarantee by assigning to admin-
istrative agencies or courts of equity all causes of action not
grounded in state law, whether they originate in a newly fash-
ioned regulatory scheme or possess a long line of common-law
forebears. 430 U. S., at 457-458. The Constitution no-
where grants Congress such puissant authority. “[L]egal
claims are not magically converted into equitable issues by
their presentation to a court of equity,” Ross v. Bernhard, 396
U. S. 531, 538 (1970), nor can Congress conjure away the Sev-
enth Amendment by mandating that traditional legal claims
be brought there or taken to an administrative tribunal.

In certain situations, of course, Congress may fashion
causes of action that are closely analogous to common-law
claims and place them beyond the ambit of the Seventh
Amendment by assigning their resolution to a forum in which
jury trials are unavailable. See, e. g., Atlas Roofing, supra,
at 450-461 (workplace safety regulations); Block v. Hursh,
256 U. S. 135, 158 (1921) (temporary emergency regulation of
rental real estate). See also Pernell v. Southall Realty, 416
U. S., at 382-383 (discussing cases); Murray’s Lessee v. Ho-
boken Land & Improvement Co., 18 How. 272, 284 (1856)
(Congress “may or may not bring within the cognizance of the
courts of the United States, as it may deem proper,” matters
involving public rights). Congress’ power to do so is limited,
however, just as its power to place adjudicative authority in
non-Article III tribunals is circumscribed. See Thomas v.

“Congress is not required by the Seventh Amendment to choke the already
crowded federal courts with new types of litigation or prevented from com-
mitting some new types of litigation to administrative agencies with special
competence in the relevant field. This is the case even if the Seventh
Amendment would have required a jury where the adjudication of those
rights is assigned to a federal court of law instead of an administrative
agency.”
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Union Carbide Agricultural Products Co., 473 U. S. 568,
589, 593-594 (1985); id., at 598—600 (BRENNAN, J., concur-
ring in judgment); Northern Pipeline Construction Co. v.
Marathon Pipe Line Co., 458 U. S. 50, 73-76 (1982) (opinion
of BRENNAN, J.); id., at 91 (REHNQUIST, J., concurring in
judgment). Unless a legal cause of action involves “public
rights,” Congress may not deprive parties litigating over
such a right of the Seventh Amendment’s guarantee to a jury
trial.

In Atlas Roofing, supra, at 458, we noted that Congress
may effectively supplant a common-law cause of action carry-
ing with it a right to a jury trial with a statutory cause of ac-
tion shorn of a jury trial right if that statutory cause of action
inheres in, or lies against, the Federal Government in its sov-
ereign capacity. Our case law makes plain, however, that
the class of “publie rights” whose adjudication Congress may
assign to administrative agencies or courts of equity sitting
without juries is more expansive than Atlas Roofing’s discus-
sion suggests. Indeed, our decisions point to the conclusion
that, if a statutory cause of action is legal in nature, the ques-
tion whether the Seventh Amendment permits Congress to
assign its adjudication to a tribunal that does not employ ju-
ries as factfinders requires the same answer as the question
whether Article III allows Congress to assign adjudication of
that cause of action to a non-Article III tribunal. For if a
statutory cause of action, such as respondent’s right to re-
cover a fraudulent conveyance under 11 U. S. C. §548(a)(2),
is not a “public right” for Article I1I purposes, then Congress
may not assign its adjudication to a specialized non-Article
ITT court lacking “the essential attributes of the judicial
power.” Crowell v. Benson, supra, at 51. And if the action
must be tried under the auspices of an Article III court, then
the Seventh Amendment affords the parties a right to a jury
trial whenever the cause of action is legal in nature. Con-
versely, if Congress may assign the adjudication of a statu-
tory cause of action to a non-Article III tribunal, then the
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Seventh Amendment poses no independent bar to the adjudi-
cation of that action by a nonjury factfinder. See, e. g.,
Atlas Roofing, supra, at 453—-455, 460; Pernell v. Southall
Realty, supra, at 383; Block v. Hirsh, supra, at 158. 1In ad-
dition to our Seventh Amendment precedents, we therefore
rely on our decisions exploring the restrictions Article III
places on Congress’ choice of adjudicative bodies to resolve
disputes over statutory rights to determine whether petition-
ers are entitled to a jury trial.

In our most recent discussion of the “public rights” doc-
trine as it bears on Congress’ power to commit adjudication
of a statutory cause of action to a non-Article III tribunal, we
rejected the view that “a matter of public rights must at a
minimum arise ‘between the government and others.’”
Northern Pipeline Construction Co., supra, at 69 (opinion of
BRENNAN, J.), quoting Ex parte Bakelite Corp., 279 U. S.
438, 451 (1929). We held, instead, that the Federal Govern-
ment need not be a party for a case to revolve around “public
rights.” Thomas v. Union Carbide Agricultural Products
Co., 473 U. 8., at 586; id., at 596-599 (BRENNAN, J., concur-
ring in judgment). The crucial question, in cases not involv-
ing the Federal Government, is whether “Congress, acting
for a valid legislative purpose pursuant to its constitutional
powers under Article I, [has] create[d] a seemingly ‘private’
right that is so closely integrated into a public regulatory
scheme as to be a matter appropriate for agency resolution
with limited involvement by the Article III judiciary.” Id.,
at 593-594. See id., at 600 (BRENNAN, J., concurring in
Jjudgment) (challenged provision involves public rights be-
cause “the dispute arises in the context of a federal regula-
tory scheme that virtually occupies the field”). If a statu-
tory right is not closely intertwined with a federal regulatory
program Congress has power to enact, and if that right nei-
ther belongs to nor exists against the Federal Government,
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then it must be adjudicated by an Article III court.”* If the
right is legal in nature, then it carries with it the Seventh
Amendment’s guarantee of a jury trial.

B

Although the issue admits of some debate, a bankruptey
trustee’s right to recover a fraudulent conveyance under 11
U. S. C. §548(a)(2) seems to us more accurately character-
ized as a private rather than a public right as we have used
those terms in our Article III decisions. In Northern Pipe-
line Construction Co., 458 U. S., at 71, the plurality noted

“In Atlas Roofing, 430 U. S., at 442, 450, n. 7, we stated that “[iln
cases which do involve only ‘private rights,’” this Court has accepted
factfinding by an administrative agency, without intervention by a jury,
only as an adjunct to an Art. 111 court, analogizing the agency to a jury or a
special master and permitting it in admiralty cases to perform the function
of the special master.” That statement, however, must be read in con-
text. First, we referred explicitly only to Congress’ power, where dis-
putes concern private rights, to provide administrative factfinding instead
of jury trials in admiralty cases. Civil causes of action in admiralty, how-
ever, are not suits at common law for Seventh Amendment purposes, and
thus no constitutional right to a jury trial attaches. Waring v. Clarke, 5
How. 441, 460 (1847). Second, our statement should not be taken to mean
that Congress may assign at least the initial factfinding in all cases involv-
ing controversies entirely between private parties to administrative agen-
cies or other tribunals not involving juries, so long as they are established
as adjuncts to Article ITI courts. If that were so, Congress could render
the Seventh Amendment a nullity. Rather, that statement, citing Crowell
V. Benson, 285 U. S., at 51-65, means only that in some cases involving
“private rights” as that term was defined in Crowell and used in Atlas
Roofing—namely, as encompassing all disputes to which the Federal Gov-
ernment is not a party in its sovereign capacity —may Congress dispense
with juries as factfinders through its choice of an adjudicative forum.
Those cases in which Congress may decline to provide jury trials are ones
involving statutory rights that are integral parts of a public regulatory
scheme and whose adjudication Congress has assigned to an administrative
agency or specialized court of equity. Whatever terminological distine-
tions Atlas Roofing may have suggested, we now refer to those rights as
“public” rather than “private.”
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that the restructuring of debtor-creditor relations in bank-
ruptey “may well be a ‘public right.””" But the plurality
also emphasized that state-law causes of action for breach of
contract or warranty are paradigmatic private rights, even
when asserted by an insolvent corporation in the midst of
Chapter 11 reorganization proceedings. The plurality fur-
ther said that “matters from their nature subject to ‘a suit at
common law or in equity or admiralty’” lie at the “protected
core” of Article III judicial power, id., at 71, n. 25; see id., at
90 (REHNQUIST, J., concurring in judgment)—a point we re-
affirmed in Thomas, supra, at 587. There can be little doubt
that fraudulent conveyance actions by bankruptey trustees —
suits which, we said in Schoenthal v. Irving Trust Co., 287
U. S., at 94-95 (citation omitted), “constitute no part of the
proceedings in bankruptcy but concern controversies arising
out of it”—are quintessentially suits at common law that
more nearly resemble state-law contract claims brought by a
bankrupt corporation to augment the bankruptcy estate than
they do creditors’ hierarchically ordered claims to a pro rata
share of the bankruptey res. See Gibson 1022-1025. They
therefore appear matters of private rather than public right.?

' We do not suggest that the restructuring of debtor-creditor relations is
in fact a public right. This thesis has met with substantial scholarly criti-
cism, see, e. g., Gibson 1041, n. 347; Currie, Bankruptcy Judges and the
Independent Judiciary, 16 Creighton L. Rev. 441, 452 (1983); Baird, Bank-
ruptey Procedure and State-Created Rights: The Lessons of Gibbons and
Marathon, 1982 Sup. Ct. Rev. 25, 44, and we need not and do not seek to
defend it here. Our point is that even if one accepts this thesis, the Sev-
enth Amendment entitles petitioners to a jury trial.

See Northern Pipeline Construction Co. v. Marathon Pipe Line Co.,

458 U. S. 50, 71 (1982) (opinion of BRENNAN, J.):
“[TThe restructuring of debtor-creditor relations, which is at the core of the
federal bankruptey power, must be distinguished from the adjudication of
state-created private rights, such as the right to recover contract damages
that is at issue in this case. The former may well be a ‘public right,” but
the latter obviously is not.”
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Our decision in Katchen v. Landy, 382 U. S. 323 (1966),
under the Seventh Amendment rather than Article III, con-
firms this analysis. Petitioner, an officer of a bankrupt cor-
poration, made payments from corporate funds within four
months of bankruptey on corporate notes on which he was an
accommodation maker. When petitioner later filed claims
against the bankruptcy estate, the trustee counterclaimed,
arguing that the payments petitioner made constituted void-
able preferences because they reduced his potential personal
liability on the notes. We held that the bankruptey court
had jurisdiction to order petitioner to surrender the prefer-
ences and that it could rule on the trustee’s claim without ac-
cording petitioner a jury trial. Our holding did not depend,
however, on the fact that “[bankruptcy] courts are essentially
courts of equity” because “they characteristically proceed in
summary fashion to deal with the assets of the bankrupt they
are administering.” Id., at 327. Notwithstanding the fact
that bankruptcy courts “characteristically” supervised sum-
mary proceedings, they were statutorily invested with juris-
diction at law as well, and could also oversee plenary pro-
ceedings. See Atlas Roofing, 430 U. S., at 454, n. 11
(Katchen rested “on the ground that a bankruptey court, ex-
ercising its summary jurisdiction, was a specialized court of
equity”) (emphasis added); Pepper v. Litton, 308 U. S. 295,
304 (1939) (“[F]or many purposes ‘courts of bankruptey are
essentially courts of equity’”) (emphasis added). Our deci-
sion turned, rather, on the bankruptey court’s having “actual
or constructive possession” of the bankruptcy estate, 382
U. S., at 327, and its power and obligation to consider objec-
tions by the trustee in deciding whether to allow claims
against the estate. Id., at 329-331. Citing Schoenthal v.
Irving Trust Co., supra, approvingly, we expressly stated
that, if petitioner had not submitted a claim to the bank-
ruptey court, the trustee could have recovered the prefer-
ence only by a plenary action, and that petitioner would have
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been entitled to a jury trial if the trustee had brought a ple-
nary action in federal court. See 382 U. S., at 327-328. We
could not have made plainer that our holding in Schoenthal
retained its vitality: “[AJlthough petitioner might be entitled
to a jury trial on the issue of preference if he presented no
claim in the bankruptey proceeding and awaited a federal ple-
nary action by the trustee, Schoenthal v. Irving Trust Co.,
287 U. 8. 92, when the same issue arises as part of the proc-
ess of allowance and disallowance of claims, it is triable in eq-
| T T

Unlike JUSTICE WHITE, see post, at 72-75, 78, we do not
view the Court’s conclusion in Katchen as resting on an acci-
dent of statutory history. We read Schoenthal and Katchen
as holding that, under the Seventh Amendment, a creditor’s
right to a jury trial on a bankruptcy trustee’s preference
claim depends upon whether the creditor has submitted a
claim against the estate, not upon Congress’ precise defini-
tion of the “bankruptcy estate” or upon whether Congress
chanced to deny jury trials to creditors who have not filed
claims and who are sued by a trustee to recover an alleged
preference. Because petitioners here, like the petitioner in
Schoenthal, have not filed claims against the estate, respond-
ent’s fraudulent conveyance action does not arise “as part of
the process of allowance and disallowance of claims.” Nor
is that action integral to the restructuring of debtor-creditor
relations. Congress therefore cannot divest petitioners of

¥ Although we said in Katchen v. Landy, 382 U. S., at 336, that the peti-
tioner might have been entitled to a jury trial had he presented no claim
against the bankruptcy estate, our approving references not only to
Schoenthal but also to Adams v. Champion, 294 U. S., at 234, and Buffum
v. Barceloux Co., 289 U. 8. 227, 235-236 (1933), see 382 U. S., at 327-328,
demonstrate that we did not intend to cast doubt on the proposition that
the petitioner in Katchen would have been entitled to a jury trial had he
not entered a claim against the estate and had the bankruptey trustee re-
quested solely legal relief. We merely left open the possibility that a jury
trial might not be required because in some cases preference avoidance ac-
tions are equitable in character.
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their Seventh Amendment right to a trial by jury. Katchen
thus supports the result we reach today; it certainly does not
compel its opposite.™

"In Katchen, supra, at 335, we adopted a rationale articulated in Al-
exander v. Hillman, 296 U. S. 222, 241-242 (1935) (citations omitted):

“‘By presenting their claims respondents subjected themselves to all the
consequences that attach to an appearance . . . .

“‘Respondents’ contention means that, while invoking the court’s juris-
diction to establish their right to participate in the distribution, they may
deny its power to require them to account for what they misappropriated.
In behalf of creditors and stockholders, the receivers reasonably may insist
that, before taking aught, respondents may by the receivership court be
required to make restitution. That requirement is in harmony with the
rule generally followed by courts of equity that having jurisdiction of the
parties to controversies brought before them, they will decide all matters
in dispute and decree complete relief.’”

It warrants emphasis that this rationale differs from the notion of waiver
on which the Court relied in Commodity Futures Trading Comm’n V.
Schor, 478 U. S. 833 (1986). The Court ruled in Schor—where no Seventh
Amendment claims were presented—that the Commodities Futures Trad-
ing Commission could adjudicate state-law counterclaims to a federal action
by investors against their broker consistent with Article III. The Court
reached this conclusion, however, not on the ground that the Commission
had possession of a disputed res, to which the investors laid claim, but on
the ground that Congress did not require investors to avail themselves of
the remedial scheme over which the Commission presided. The investors
could have pursued their claims, albeit less expeditiously, in federal court.
By electing to use the speedier, alternative procedures Congress had cre-
ated, the Court said, the investors waived their right to have the state-law
counterclaims against them adjudicated by an Article III court. See id.,
at 847-850. Parallel reasoning is unavailable in the context of bankruptey
proceedings, because creditors lack an alternative forum to the bankruptey
court in which to pursue their claims. As Katchen makes clear, however,
by submitting a claim against the bankruptcy estate, creditors subject
themselves to the court’s equitable power to disallow those claims, even
though the debtor’s opposing counterclaims are legal in nature and the Sev-
enth Amendment would have entitled creditors to a jury trial had they not
tendered claims against the estate.

It hardly needs pointing out that JUSTICE WHITE’s assertion, see post, at
71-72, that this case is controlled by the Court’s statement in Katchen that
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The 1978 Act abolished the statutory distinction between
plenary and summary bankruptey proceedings, on which the
Court relied in Schoenthal and Katchen. Although the 1978
Act preserved parties’ rights to jury trials as they existed
prior to the day it took effect, 28 U. S. C. §1480(a) (re-
pealed), in the 1984 Amendments Congress drew a new dis-
tinction between “core” and “non-core” proceedings and clas-
sified fraudulent conveyance actions as core proceedings
triable by bankruptcy judges. 28 U. S. C. §157(b)2)(H)
(1982 ed., Supp. V). Whether 28 U. S. C. §1411 (1982 ed.,
Supp. V) purports to abolish jury trial rights in what were
formerly plenary actions is unclear, and at any rate is not a
question we need decide here. See supra, at 40-41, n. 3.
The decisive point is that in neither the 1978 Act nor the 1984
Amendments did Congress “creat[e] a new cause of action,
and remedies therefor, unknown to the common law,” be-
cause traditional rights and remedies were inadequate to
cope with a manifest public problem. Atlas Roofing, 430
U. S., at 461. Rather, Congress simply reclassified a pre-
existing, common-law cause of action that was not integrally
related to the reformation of debtor-creditor relations® and

“it makes no difference, so far as petitioner’s Seventh Amendment claim is
concerned, whether the bankruptey trustee urges only a § 57g objection or
also seeks affirmative relief,” 382 U. S., at 337-338, is entirely unfounded.
Read in context, the Court’s statement merely means that once a creditor
has filed a claim against the estate, the bankruptey trustee may recover
the full amount of any preference received by the creditor-claimant, even
if that amount exceeds the amount of the creditor’s claim. The Court’s
statement says nothing about a creditor’s Seventh Amendment right to a
jury trial on a trustee’s preference action when the creditor has not entered
a claim against the estate.

»The adventitious relation of a trustee’s fraudulent conveyance actions
to the reorganization proceedings themselves —which we recognized in
Schoenthal and Katchen, which federal bankruptey legislation acknowl-
edged until 1978 by treating them as plenary actions when the defendant
had not made a claim against the estate, and for which Congress expressly
provided jury trial rights until 1984 —is further evidenced by the events in
this case. Respondent’s fraudulent conveyance action was not filed until
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that apparently did not suffer from any grave deficiencies.
This purely taxonomic change cannot alter our Seventh
Amendment analysis. Congress cannot eliminate a party’s
Seventh Amendment right to a jury trial merely by relabel-
ing the cause of action to which it attaches and placing exclu-
sive jurisdiction in an administrative agency or a specialized
court of equity. See Gibson 1022-1025.

Nor can Congress’ assignment be justified on the ground
that jury trials of fraudulent conveyance actions would “go
far to dismantle the statutory scheme,” Atlas Roofing, 430
U. 8., at 454, n. 11, or that bankruptcy proceedings have
been placed in “an administrative forum with which the jury
would be incompatible.” Id., at 450. To be sure, we owe
some deference to Congress’ judgment after it has given
careful consideration to the constitutionality of a legislative
provision. See Northern Pipeline Construction Co., 458
U. S., at 61 (opinion of BRENNAN, J.). But respondent has
adduced no evidence that Congress considered the constitu-
tional implications of its designation of all fraudulent convey-
ance actions as core proceedings. Nor can it seriously be ar-
gued that permitting jury trials in fraudulent conveyance
actions brought by a trustee against a person who has not en-
tered a claim against the estate would “go far to dismantle
the statutory scheme,” as we used that phrase in Atlas Roof-
ing, when our opinion in that case, following Schoenthal,
plainly assumed that such claims carried with them a right to
a jury trial.’® In addition, one cannot easily say that “the

well after the Bankruptcy Court had approved the plan of reorganization
and Chase & Sanborn’s tangible assets and business had been liquidated.
Reply Brief for Petitioner 9.

®Of course, the 1984 Amendments altered the statutory scheme that
formed the backdrop to our discussion in Atlas Roofing. But in this con-
nection they did so only by depriving persons who have not filed claims
against the estate of a statutory right to a jury trial when the trustee sues
them to recover an alleged fraudulent conveyance or preferential transfer.
The 1984 Amendments did not alter the nature of the trustee’s claim or the
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jury would be incompatible” with bankruptcy proceedings, in
view of Congress’ express provision for jury trials in certain
actions arising out of bankruptcy litigation. See 28 U. S. C.
§1411 (1982 ed., Supp. V); Gibson 1024-1025; Warner, Kat-
chen Up in Bankruptcy: The New Jury Trial Right, 63 Am.
Bankr. L. J. 1, 48 (1989) (hereinafter Warner). And Jus-
TICE WHITE’s claim that juries may serve usefully as checks
only on the decisions of judges who enjoy life tenure, see

relief to which he was entitled. To say that our failure to respect Con-
gress’ reclassification of these causes of action would “go far to dismantle
the statutory scheme” simply because they partly define the new statutory
scheme would be to render this test an empty tautology.

This is not to say, of course, contrary to JUSTICE WHITE'’s assertion, see
post, at 75, n. 4, that we regard Congress’ amendments to the bankruptcy
statutes as an “act of whimsy.” The sweeping changes Congress insti-
tuted in 1978 were clearly intended to make the reorganization process
more efficient, as JUSTICE WHITE’s quotation from a Senate Report indi-
cates. But the radical reforms of 1978, on whose legislative history his
dissent relies, did not work the slightest alteration in the right to a jury
trial of alleged recipients of fraudulent conveyances. That change came in
1984. Although enhanced efficiency was likely Congress’ aim once again,
neither JUSTICE WHITE nor JUSTICE BLACKMUN points to any statement
from the legislative history of the 1984 Amendments confirming this suppo-
sition with respect to preference actions in particular. More important,
they offer no evidence that Congress considered the propriety of its action
under the Seventh Amendment. The House Report cited by JUSTICE
BLACKMUN, see post, at 93, advocated conferring Article III status on
bankruptey judges. Its favored approach would therefore have eliminated
the problem before us by clearly entitling petitioners to a jury trial under
the Seventh Amendment. See H. R. Rep. No. 98-9, pt. 1, pp. 7, 9, 16
(1983). This approach was rejected by the Senate. In defending an alter-
native proposal that ultimately prevailed, however, the Senate Report to
which JUSTICE BLACKMUN refers neglects to discuss specifically the inclu-
sion of preference actions in the class of core proceedings or potential diffi-
culties under the Seventh Amendment to which that assignment might
give rise. See S. Rep. No. 98-55, pp. 32-40 (1983). Apparently, the
Senate Judiciary Committee overlooked this problem entirely. Thus, the
1984 Amendments’ denial of the right to a jury trial in preference and
fraudulent conveyance actions can hardly be said to represent Congress’
considered judgment of the constitutionality of this change.
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post, at 82—-83, overlooks the extent to which judges who are
appointed for fixed terms may be beholden to Congress or
Executive officials, and thus ignores the potential for juries
to exercise beneficial restraint on their decisions.

It may be that providing jury trials in some fraudulent con-
veyance actions —if not in this particular case, because re-
spondent’s suit was commenced after the Bankruptcy Court
approved the debtor’s plan of reorganization—would impede
swift resolution of bankruptcy proceedings and increase the
expense of Chapter 11 reorganizations.”” But “these consid-
erations are insufficient to overcome the clear command of
the Seventh Amendment.” Curtis v. Loether, 415 U. S., at
198. See also Bowsher v. Synar, 478 U. S. 714, 736 (1986)
(“‘[TThe fact that a given law or procedure is efficient, conve-
nient, and useful in facilitating functions of government,
standing alone, will not save it if it is contrary to the Con-
stitution’”), quoting INS v. Chadha, 462 U. S. 919, 944
(1983); Pernell v. Southall Realty, 416 U. S., at 383-384 (dis-
counting arguments that jury trials would be unduly burden-
some and rejecting “the notion that there is some necessary

" Respondent argues, for example, that the prompt resolution of fraudu-
lent transfer claims brought by bankruptey trustees is often crucial to the
reorganization process and that if, by demanding a jury trial, a party could
delay those proceedings, it could alter the negotiating framework and un-
fairly extract more favorable terms for itself. Brief for Respondent 35.
It warrants notice, however, that the provision of jury trials in fraudulent
conveyance actions has apparently not been attended by substantial diffi-
culties under previous bankruptcy statutes; that respondent has not
pointed to any discussion of this allegedly serious problem in the legislative
history of the 1978 Act or the 1984 Amendments; that in many cases de-
fendants would likely not request jury trials; that causes of action to re-
cover preferences may be assigned pursuant to the plan of reorganization
rather than pursued prior to the plan’s approval, as was done in this very
case; and that Congress itself, in enacting 28 U. S. C. §1411 (1982 ed.,
Supp. V), explicitly provided for jury trials of personal injury and wrongful-
death claims, which would likely take much longer to try than most prefer-
ence actions and which often involve large sums of money.
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inconsistency between the desire for speedy justice and the
right to jury trial”).®
\%

We do not decide today whether the current jury trial pro-
vision—28 U. S. C. §1411 (1982 ed., Supp. V)—permits
bankruptey courts to conduct jury trials in fraudulent con-
veyance actions like the one respondent initiated. Nor do
we express any view as to whether the Seventh Amendment
or Article III allows jury trials in such actions to be held be-
fore non-Article III bankruptcy judges subject to the over-
sight provided by the district courts pursuant to the 1984
Amendments. We leave those issues for future decisions.®
We do hold, however, that whatever the answers to these
questions, the Seventh Amendment entitles petitioners to
the jury trial they requested. Accordingly, the judgment of

® One commentator has noted:

“[TThe interpretation of Katchen as a ‘delay and expense’ exception to the
seventh amendment is negated by the Court’s rejection of the argument
that delay, or even the more significant problem of jury prejudice, can
override the seventh amendment. Katchen's reference to ‘delay and ex-
pense’ must, therefore, be read as part of the Court’s ccnsideration of
whether the legal remedy had become sufficiently adequate to result in a
shifting of the boundaries of law and equity. At a minimum, the delay and
expense language of Katchen must be read in light of the petitioner’s de-
mand for a stay of the bankruptey action and the institution of a separate
suit in a different court. That is a qualitatively different type of delay and
expense from the delay and expense of providing a jury trial in the same
action. The latter could never override Beacon [Theatres, Inc. v. West-
over, 359 U. S. 500 (1959),] and Dairy Queen[, Inc. v. Wood, 369 U. S. 469
(1962)].” Warner 39 (footnotes omitted); see id., at 42, 48.

¥ JUSTICE WHITE accuses us of being “rather coy” about which statute
we are invalidating, post, at 71, n. 2, and of “preferring to be obtuse” about
which court must preside over the jury trial to which petitioners are enti-
tled. Post, at 81. But however helpful it might be for us to adjudge
every pertinent statutory and constitutional issue presented by the 1978
Act and the 1984 Amendments, we cannot properly reach out and decide
matters not before us. The only question we have been called upon to an-
swer in this case is whether the Seventh Amendment grants petitioners a
right to a jury trial. We hold unequivoecally that it does.
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the Court of Appeals is reversed, and the case is remanded
for further proceedings consistent with this opinion.

It 1s so ordered.

JUSTICE SCALIA, concurring in part and concurring in the
judgment.

I join all but Part IV of the Court’s opinion. I make that
exception because I do not agree with the premise of its dis-
cussion: that “the Federal Government need not be a party
for a case to revolve around ‘public rights.”” Ante, at 54,
quoting Thomas v. Union Carbide Agricultural Products
Co., 473 U. S. 568, 586 (1985). In my view a matter of
“public rights,” whose adjudication Congress may assign to
tribunals lacking the essential characteristics of Article I1I
courts, “must at a minimum arise ‘between the government
and others.”” Northern Pipeline Construction Co. v. Mara-
thon Pipe Line Co., 458 U. S. 50, 69 (1982) (plurality opin-
ion), quoting Ex parte Bakelite Corp., 279 U. S. 438, 451
(1929). Until quite recently this has also been the consistent
view of the Court. See 458 U. S., at 69, n. 23 (“[T]he pres-
ence of the United States as a proper party . . . is a neces-
sary but not sufficient means of distinguishing ‘private rights’
from ‘public rights’”); Atlas Roofing Co. v. Occupational
Safety and Health Review Comm’n, 430 U. S. 442, 450 (1977)
(public rights cases are “cases in which the Government sues
in its sovereign capacity to enforce public rights created by
statutes”); id., at 457 (noting “distinction between cases of
private right and those which arise between the Government
and persons subject to its authority”); id., at 458 (situations
involving “public rights” are those “where the Government is
involved in its sovereign capacity under an otherwise valid
statute creating enforceable public rights”); Crowell v. Ben-
son, 285 U. S. 22, 50-51 (1932) (public rights are “those
which arise between the Government and persons subject to
its authority in connection with the performance of the con-
stitutional functions of the executive or legislative depart-
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ments”); Ex parte Bakelite Corp., supra, at 451 (public rights
are those “arising between the government and others, which
from their nature do not require judicial determination and
yet are susceptible of it”); Murray’s Lessee v. Hoboken Land
& Improvement Co., 18 How. 272, 283 (1856) (plaintiff’s argu-
ment that a controversy susceptible of judicial determination
must be a “judicial controversy” heard in an Article III
court “leaves out of view the fact that the United States is
a party”).

The notion that the power to adjudicate a legal controversy
between two private parties may be assigned to a non-Article
I11, yet federal, tribunal is entirely inconsistent with the ori-
gins of the public rights doctrine. The language of Article
III itself, of course, admits of no exceptions; it directs unam-
biguously that the “judicial Power of the United States, shall
be vested in one supreme Court, and in such inferior Courts
as the Congress may from time to time ordain and establish.”
In Murray’s Lessee, supra, however, we recognized a cate-
gory of “public rights” whose adjudication, though a judicial
act, Congress may assign to tribunals lacking the essential
characteristics of Article III courts. That case involved the
Act of May 15, 1820, 3 Stat. 592, which established a sum-
mary procedure for obtaining from collectors of federal reve-
nue funds that they owed to the Treasury. Under that pro-
cedure, after a federal auditor made the determination that
the funds were due, a “distress warrant” would be issued by
the Solicitor of the Treasury, authorizing a United States
marshal to seize and sell the personal property of the collec-
tor, and to convey his real property, in satisfaction of the
debt. The United States’ lien upon the real property would
be effective upon the marshal’s filing of the distress warrant
in the district court of the district where the property was
located. The debtor could, however, bring a challenge to the
distress warrant in any United States district court, in which
judicial challenge “every fact upon which the legality of the
extra-judicial remedy depends may be drawn in[to] ques-
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tion,” 18 How., at 284. Murray’s Lessee involved a dispute
over title to lands that had been owned by a former collector
of customs whom the Treasury auditor had adjudged to be
deficient in his remittances. The defendant had purchased
the land in the marshal’s sale pursuant to a duly issued dis-
tress warrant (which had apparently not been contested by
the collector in any district court proceeding). The plaintiff,
who had acquired the same land pursuant to the execution of
a judgment against the collector, which execution occurred
before the marshal’s sale, but after the marshal’s filing of the
distress warrant to establish the lien, brought an action for
ejectment to try title. He argued, inter alia, that the proc-
ess by which the defendant had obtained title violated Article
I11I because adjudication of the collector’s indebtedness to the
United States was inherently a judicial act, and could not
lawfully have been performed by a Treasury auditor, but
only by an Article III court. We rejected this contention by
observing that although “the auditing of the accounts of a
receiver of public moneys may be, in an enlarged sense, a ju-
dicial act,” id., at 280, the English and American traditions
established that it did not, without consent of Congress,
give rise to a judicial “controversy” within the meaning of
Article III.

It was in the course of answering the plaintiff’s rejoinder to
this holding that we uttered the words giving birth to the
public rights doctrine. The plaintiff argued that if we were
correct that the matter was “not in its nature a judicial con-
troversy, congress could not make it such, nor give jurisdic-
tion over it to the district courts” in the bills permitted to be
filed by collectors challenging distress warrants —so that “the
fact that congress has enabled the district court to pass upon
it, is conclusive evidence that it is a judicial controversy.”
Id., at 282. That argument, we said, “leaves out of view the
fact that the United States is a party.” Id., at 283. Unlike
a private party who acts extrajudicially to recapture his
property, the marshal who executes a distress warrant “can-
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not be made responsible in a judicial tribunal for obeying the
lawful command of the government; and the government it-
self, which gave the command, cannot be sued without its
own consent,” even though the issue in question is an appro-
priate matter for a judicial controversy. Ibid. Congress
could, however, waive this immunity, so as to permit chal-
lenges to the factual bases of officers’ actions in Article III
courts; and this waiver did not have to place the proceeding
in the courts unconditionally or ab initio, for the “United
States may consent to be sued, and may yield this consent
upon such terms and under such restrictions as it may think
just.” Ibid. Thus, we summed up, in the oft-quoted pas-
sage establishing the doctrine at issue here:

[TThere are matters, involving public rights, which may
be presented in such form that the judicial power is capa-
ble of acting on them, and which are susceptible of judi-
cial determination, but which Congress may or may not
bring within the cognizance of the courts of the United
States, as it may deem proper.” Id., at 284 (emphasis
added).

It is clear that what we meant by public rights were not
rights important to the public, or rights created by the pub-
lic, but rights of the public—that is, rights pertaining to
claims brought by or against the United States. For central
to our reasoning was the device of waiver of sovereign immu-
nity, as a means of converting a subject which, though its
resolution involved a “judicial act,” could not be brought
before the courts, into the stuff of an Article III “judicial
controversy.” Waiver of sovereign immunity can only be
implicated, of course, in suits where the Government is a
party. We understood this from the time the doctrine of
public rights was born, in 1856, until two Terms ago, saying
as recently as 1982 that the suits to which it applies “must
at a minimum arise ‘between the government and others,’”
Northern Pipeline Construction Co. v. Marathon Pipe Line
Co., 458 U. S., at 69, quoting Ex parte Bakelite Corp., 279
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U. S., at 451. See also, in addition to the cases cited supra,
at 656—66, Williams v. United States, 289 U. S. 553, 581 (1933)
(noting sovereign immunity origins of legislative courts); Ex
parte Bakelite, supra, at 453-454 (same). Cf. McElrath v.
United States, 102 U. S. 426, 440 (1880).

In Thomas v. Union Carbide Agricultural Products Co.,
473 U. S. 568 (1985), however, we decided to interpret the
phrase “public rights” as though it had not been developed in
the context just discussed and did not bear the meaning just
described. We pronounced, as far as I can tell by sheer force
of our office, that it applies to a right “so closely integrated
into a public regulatory scheme as to be a matter appropriate
for agency resolution with limited involvement by the Article
III judiciary.” Id., at 593-594 (emphasis added). The doc-
trine reflects, we announced, “simply a pragmatic under-
standing that when Congress selects a quasi-judicial method
of resolving matters that ‘could be conclusively determined
by the Executive and Legislative Branches,’” the danger of
encroaching on the judicial powers is reduced,” id., at 589,
quoting Northern Pipeline, supra, at 68 —without pointing
out, as had Murray’s Lessee, that the only adjudications of
private rights that “could be conclusively determined by the
Executive and Legislative Branches” were a select category
of private rights vis-a-vis the Government itself. We thus
held in Thomas, for the first time, that a purely private fed-
erally created action did not require Article III courts.

There was in my view no constitutional basis for that deci-
sion. It did not purport to be faithful to the origins of the
public rights doctrine in Murray’s Lessee; nor did it replace
the careful analysis of that case with some other reasoning
that identifies a discrete category of “judicial acts” which,
at the time the Constitution was adopted, were not thought
to implicate a “judicial controversy.” The lines sought to be
established by the Constitution did not matter. “Pragmatic
understanding” was all that counted—in a case-by-case eval-
uation of whether the danger of “encroaching” on the “judi-




70 OCTOBER TERM, 1988
Opinion of SCALIA, J. 492 U. S.

cial powers” (a phrase now drained of constant content) is
too much. The Term after Thomas, in Commodity Futures
Trading Comm’n v. Schor, 478 U. S. 833 (1986), we recon-
firmed our error, embracing the analysis of Thomas and de-
scribing at greater length the new Article III standard it es-
tablished, which seems to me no standard at all:

“[I]n reviewing Article III challenges, we have weighed
a number of factors, none of which has been deemed
determinative, with an eye to the practical effect that
the congressional action will have on the constitution-
ally assigned role of the federal judiciary. ... Among
the factors upon which we have focused are the extent to
which the ‘essential attributes of judicial power’ are re-
served to Article III courts, and, conversely, the extent
to which the non-Article I1I forum exercises the range of
jurisdiction and powers normally vested only in Article
III courts, the origins and importance of the right to be
adjudicated, and the concerns that drove Congress to de-
part from the requirements of Article II1.” 478 U. S.,
at 851, citing Thomas, supra, at 587, 589-593.

I do not think one can preserve a system of separation of
powers on the basis of such intuitive judgments regarding
“practical effects,” no more with regard to the assigned func-
tions of the courts, see Mistretta v. United States, 488 U. S.
361, 426-427 (1989) (SCALIA, J., dissenting), than with regard
to the assigned functions of the Executive, see Morrison v.
Olson, 487 U. S. 654, 708-712 (1988) (SCALIA, J., dissenting).
This central feature of the Constitution must be anchored in
rules, not set adrift in some multifactored “balancing test” —
and especially not in a test that contains as its last and most
revealing factor “the concerns that drove Congress to depart
from the requirements of Article II1.” Schor, supra, at 851.

I would return to the longstanding principle that the pub-
lic rights doctrine requires, at a minimum, that the United
‘States be a party to the adjudication. On that basis, I con-
cur in the Court’s conclusion in Part IV of its opinion that
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the Article III concomitant of a jury trial could not be elimi-
nated here. Since I join the remainder of the Court’s opin-
ion, I concur in its judgment as well.

JUSTICE WHITE, dissenting.

The Court’s decision today calls into question several of our
previous decisions,’ strikes down at least one federal stat-
ute,” and potentially concludes for the first time that the Sev-
enth Amendment® guarantees litigants in a specialized non-
Article IIT forum the right to a jury trial. Because I cannot
accept these departures from established law, I respectfully
dissent.

I

Before I explore the Court’s approach to analyzing the is-
sues presented in this case, I first take up the question of the

'As I will discuss more fully below, the Court’s opinion can be read as
overruling or severely limiting the relevant portions of the following cases:
Atlas Roofing Co. v. Occupational Safety and Health Review Comm'n,
430 U. S. 442 (1977); Katchen v. Landy, 382 U. S. 323 (1966); Block v.
Hirsh, 256 U. S. 135 (1921); and Barton v. Barbour, 104 U. S. 126 (1881),
plus perhaps some others.

? Like much else about its opinion, the Court is rather coy about disclos-
ing which federal statute it is invalidating today. Perhapsitis28 U. S. C.
§ 157(b)(2)(H) (1982 ed., Supp. V), the statute which includes actions to
avoid or recover fraudulent conveyances among core bankruptcy proceed-
ings; or § 157(b)(1), which permits bankruptey judges to enter final judg-
ments in core proceedings (given the inclusion of fraudulent conveyance ac-
tions among these proceedings); or perhaps it is 28 U. S. C. § 1411(b) (1982
ed., Supp. V), limiting jury trial rights in bankruptey; or perhaps some
part of Title 11 itself—or some combination of the above.

There is no way for Congress, or the lower Article IIT courts, or the
bankruptey courts —or creditors or debtors for that matter—to know how
they are expected to respond to the Court’s decision, even if they wish to
be diligent in conforming their behavior to today’s mandate. See espe-
cially Part V, ante, at 64. Though the Court denies that it is being “coy”
or “obtuse,” it steadfastly refuses to the end to disclose which statute it
finds unconstitutional today. See ante, at 64, n. 19.

3The Seventh Amendment provides that “[iln Suits at common law,
where the value in controversy shall exceed twenty dollars, the right of
trial by jury shall be preserved.”
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precedent that the Court most directly disregards today,
Katchen v. Landy, 382 U. S. 323 (1966). Though the Court
professes not to overrule this decision, and curiously, to be
acting in reliance on it, see ante, at 57-59, there is simply no
way to reconcile our decision in Katchen with what the Court
holds today.

In Katchen, the petitioner filed a claim in the bankruptcy
proceeding to recover funds that he alleged were due to him
from a bankrupt estate; respondent, the trustee, resisted
paying the claims based on § 57g of the old Bankruptcy Act,
which forbade payments to creditors holding “void or void-
able” preferences. Petitioner claimed, much as petitioners
here do, that the question whether prior payments to him
were preferences was a matter that could not be adjudicated
without the benefit of a jury trial. We rejected this claim,
holding that “there is no Seventh Amendment right to a jury
trial” on claims such as Katchen’s. Katchen, 382 U. S., at
337. Not only could the issue of preference be tried without
a jury for the purpose of denying the filed claim pursuant to
§57g, but a money judgment for the amount of the prefer-
ence could be entered without a jury trial: “[I}t makes no dif-
ference, so far as petitioner’s Seventh Amendment claim is
concerned, whether the bankruptcy trustee urges only a
§57g objection or also seeks affirmative relief.” Id., at
337-338. This holding dispositively settles the question be-
fore us today: like the petitioner in Katchen, petitioners in
this case have no Seventh Amendment right to a jury trial
when respondent trustee seeks to avoid the allegedly fraudu-
lent transfers they received.

In order to escape the force of Katchen’s holding, the Court
exploits the circumstances under which that decision was
made. Most notably, at the time Kaichen was decided, the
Bankruptcy Act then in force (the 1898 Act) did not include
actions to set aside voidable preferences among those pro-
ceedings covered by the Act. Thus, the clause of our opinion
in Katchen, supra, at 336, on which the Court today puts so
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much weight —“petitioner might be entitled to a jury trial on
the issue of preference if he presented no claim in the bank-
ruptey proceeding and awaited a federal plenary action by
the trustee,” see ante, at 58 —simply stated the truism that,
under the 1898 Act in force at that time, if petitioner had not
presented his claim to the bankruptey court, that court would
have had no jurisdiction to perform a summary adjudication
of the preference.

That entitlement, however, on which the Court so heavily
relies, was solely the product of the statutory scheme in ex-
istence at the time. If it were not, the next phrase appear-
ing in the Katchen decision would make little sense: “[W]hen
the same issue [i. e., validity of a preference] arises as part of
the process of allowance and disallowance of claims, it is tri-
able in equity.” Katchen, supra, at 336. Katchen makes it
clear that when Congress does commit the issue and recovery
of a preference to adjudication in a bankruptey proceeding,
the Seventh Amendment is inapplicable.  Only the limits of
the 1898 Act prevented this from being the case in all in-
stances, and thereby, left Katchen with the possibility of a
jury trial right.

Today’s Bankruptey Code is markedly different. Specifi-
cally, under the Bankruptcy Amendments and Federal Judge-
ship Act of 1984 (1984 Amendments), an action to recover
fraudulently transferred property has been classified as a
“core” bankruptey proceeding. See 28 U. S. C. §157(b)(2)
(H) (1982 ed., Supp. V). While in Katchen’s day, it was only
in special circumstances that adjudicating a preference was
committed to bankruptey proceedings, today, Congress has
expressly designated adjudication of a preference or a fraudu-
lent transfer a “core” bankruptcy proceeding. The portion of
Katchen on which the Court relies —“ ‘petitioner might be en-
titled to a jury trial on the issue of preference if he presented
no claim in the bankruptey proceeding and awaited a federal
plenary action by the trustee,”” see ante, at 58—is therefore
a relic of history. The same is true of the decision in Schoen-
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thal v. Irving Trust Co., 287 U. S. 92, 94-95 (1932), which, in
holding that “[s]uits to recover preferences constitute no part
of the proceedings in bankruptey,” merely reflected the then-
existing statutory scheme.

The Court recognizes the distinction between the earlier
law and the present Code, but calls the change a “purely
taxonomic” one that “cannot alter our Seventh Amendment
analysis.” Ante, at 61. I disagree for two reasons. First,
the change is significant because it illustrates the state of the
law at the time of Katchen, and explains why that case came
out as it did. It is hypocritical for the Court to rely on
Katchen’s statement as to the existence of a jury trial entitle-
ment for the petitioner’s claim there, but then dismiss as
“taxonomic” the change that wiped out that jury entitle-
ment —or, at the very least, profoundly shifted the basis for
ity

More fundamentally, the inclusion of actions to recover
fraudulently conveyed property among core bankruptcy pro-
ceedings has meaning beyond the taxonomic. As I explain in
more detail below, see Part II-A, infra, we have long recog-
nized that the forum in which a claim is to be heard plays a
substantial role in determining the extent to which a Seventh
Amendment jury trial right exists. As we put it in Katchen:

“‘[In cases of bankruptcy, many incidental questions
arise in the course of administering the bankrupt estate,
which would ordinarily be pure cases at law, and in re-
spect of their facts triable by jury, but, as belonging to
bankruptey proceedings, they become cases over which
the bankruptey court, which acts as a court of equity, ex-
ercises exclusive control. Thus a claim of debt or dam-
ages against the bankrupt is investigated by chancery
methods.”” Katchen, supra, at 337 (quoting Barton V.
Barbour, 104 U. S. 126, 133-134 (1881)).

The same is true here, and it counsels affirmance under our
holding in Katchen.
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In essence, the Court’s rejection of Katchen—and its
classification of the change effected by the 1984 Act as “taxo-
nomic” —comes from its conclusion that the fraudulent con-
veyance action at issue here is not “‘part of the process of al-
lowance and disallowance of claims.”” Amnte, at 58 (quoting
Katchen, 382 U. S., at 336). The Court misses Katchen's
point, however: it was the fact that Congress had committed
the determination and recovery of preferences to bankruptey
proceedings that was determinative in that case, not just the
bare fact that the action “happened” to take place in the proc-
ess of adjudicating claims. And the same determinative ele-
ment is present here, for under the 1984 Amendments, Con-
gress unmistakably intended to have fraudulent conveyances
adjudicated and recovered in the bankruptey court in accord-
ance with that court’s usual procedures.

Perhaps in this respect the Court means something more
akin to its later restatement of its position; namely, that
the 1984 Amendments simply “reclassified a pre-existing,
common-law cause of action that was not integrally related to
the reformation of debtor-creditor relations.” Ante, at 60.
The Court further indicates that it will pay little heed to
the congressional inclusion of avoidance and recovery pro-
ceedings in core bankruptey jurisdiction since that choice was
not made “because [Congress found that] traditional rights
and remedies were inadequate to cope with a manifest pub-
lic problem.”* [Ibid. This misguided view of the con-

‘In addition to the points I make below, I disagree with the Court’s
portrayal of Congress’ expansion of bankruptey jurisdiction to include ac-
tions such as this one as an act of whimsy. In fact, when (in 1978) Con-
gress first swept proceedings like the fraudulent conveyance suit before us
into the jurisdiction of the bankruptey courts, it was legislating out of a
sense that “traditional rights and remedies were inadequate to cope with a
manifest public problem”:

“A major impetus underlying this reform legislation has been the need to
enlarge the jurisdiction of the bankruptey court in order to eliminate the
serious delays, expense and duplications associated with the current di-
chotomy between summary and plenary jurisdiction . . . . [T]he jurisdic-
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gressional enactment is the crux of the problem with the
Court’s approach.

How does the Court determine that an action to recover
fraudulently conveyed property is not “integrally related” to
the essence of bankruptey proceedings? Certainly not by
reference to a current statutory definition of the core of bank-

tional limitations presently imposed on the bankruptey courts have em-
broiled the court and the parties in voluminous litigation . . . .” S. Rep.
No. 95-989, p. 17 (1978).

This rather plain statement by Congress makes it clear that it found the
system in place at the time grossly inadequate, and perceived a “manifest
public” need for change. See also H. R. Rep. No. 95-595, p. 445 (1977).

In response to this legislative history, the Court makes two points.
First, the Court observes that these Reports concerned the 1978 Code, and
not the 1984 Amendments; it was the latter, the Court notes, that stripped
petitioners of their jury trial right. Ante, at 61-62, n. 16. While the
Court’s analysis is technically correct, it ignores the fact that the 1978 Code
undertook—to use the Court’s own description—a “radical refor[m]” of
bankruptey law, ibid., including the absorption of fraudulent preference ac-
tions into what used to be the plenary jurisdiction of bankruptcy courts.
It was this change which laid the groundwork for the post-Northern Pipe-
line Act at issue here.

Second, and more importantly, the Court acknowledges that when Con-
gress adopted the 1984 Amendments, it was motivated by the same “effi-
ciency” concerns that were the basis for the 1978 legislation. Ante, at
61-62, n. 16. Thus, the Court concedes the fundamental point that Con-
gress modified the traditional jurisdictional scheme concerning fraudulent
conveyance actions because Congress found that this traditional approach
was “inadequate to cope with a manifest public .problem”; under Atlas
Roofing Co. v. Occupational Safety and Health Review Comm’n, 430
U. S. 442 (1977)—even under the Court’s own description of that case, ante
at 60—this should suffice to permit Congress to limit jury trial rights on
such claims.

Instead of so concluding, however, the Court retreats from Atlas Roof-
ing and its earlier analysis, and holds that Congress’ enactments do not
control here because, in adopting them, Congress failed to make a “consid-
ered judgment of the constitutionality of [these] change[s].” Ante, at 62,
n. 16. As I observe below, infra, at 87-88, elevating this inquiry to bell-
wether status is unprecedented in our Seventh Amendment cases—and
unwise.
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ruptey proceedings —enacted by Congress under its plenary
constitutional power, see U. S. Const., Art. I, §8, cl. 4, to
establish bankruptey laws. As discussed in the preceding
paragraph, this vision of what is “integrally related” to the
resolution of creditor-debtor conflicts includes the sort of ac-
tion before us today. See 28 U. S. C. §157(b)(2)(H) (1982
ed., Supp. V). Nor does the Court find support for its con-
trary understanding in petitioners’ submission, which con-
cedes that the action in question here is brought to “recover
monies that are properly part of the debtor’s estate and
should be ratably distributed among creditors,” and that
fraudulent transfers put at risk “the basic policy of non-
discriminatory distribution that underlies the bankruptcy
law.” Brief for Petitioners 12. This, too, seems to belie
the Court’s view that actions to set aside fraudulent convey-
ances are not “integrally related” to reforming creditor-debtor
relations.

Nor is the Court’s conclusion about the nature of actions to
recover fraudulently transferred property supportable either
by reference to the state of American bankruptey law prior to
adoption of the 1978 Code, or by reference to the pre-1791
practice in the English courts. If the Court draws its conclu-
sions based on the fact that these actions were not considered
to be part of bankruptey proceedings under the 1800 or 1898
Bankruptey Acts (or, more generally, under federal bank-
ruptey statutes predating the 1978 Code), it has treated the
power given Congress in Article I, §8, cl. 4, as if it were a
disposable battery, good for a limited period only—once the
power in it has been consumed by use, it is to be discarded
and considered to have no future value. The power of Con-
gress under this Clause is plainly not so limited: merely be-
cause Congress once had a scheme where actions such as this
one were solely heard in plenary proceedings in Article III
courts —where the Seventh Amendment attached—does not
impugn the legality of every other possible arrangement.
See also Part II-B, infra.
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Perhaps instead the Court rests its conclusion on the prac-
tice of the 18th-century English courts. 1 take issue with
this view of the old English law, below. But even if this
were correct, I do not see why the Article I, §8, power
should be so restricted. See ibid.

One final observation with respect to Katchen. The Court
attempts to distinguish Katchen by saying that a jury trial
was not needed there because the funds in dispute were part
of the “bankruptcy estate.” Amnte, at 57. “Our decision [in
Katchen] turned . . . on the bankruptey court’s having ‘actual
or constructive possession’ of the bankruptcy estate,” the
Court writes. Ibid. (quoting 382 U. S., at 327). But obvi-
ously in this case, the Bankruptey Court similarly had “‘actual
or constructive possession’ of the bankruptcy estate”; cer-
tainly it had as much constructive possession of the property
sought as it had of the preference recovered in Katchen.
Thus, it is as true here as it was in Katchen that the funds in
dispute are part of the “bankruptecy estate.” The Bankruptey
Code defines that estate to be comprised of “all the following
property, wherever located and by whomever held,” including
“lalny interest in property that the trustee recovers under”
the provision authorizing actions to recover fraudulently
transferred property. 11 U. S. C. §§541(a)(3), 550 (1982 ed.,
Supp. V). Consequently, even if the Court is accurate in pin-
pointing the dispositive fact in the Katchen decision, that fact
equally points towards a ruling for the trustee here.

In sum, I find that our holding in Katchen, and its underly-
ing logic, dictate affirmance. The Court’s decision today
amounts to nothing less than a sub silentio overruling of that

precedent.
II

Even if the question before us were one of first impression,
however, and we did not have the decision in Katchen to
guide us, I would dissent from the Court’s decision. Under
our cases, the determination whether the Seventh Amend-
ment guarantees a jury trial on petitioners’ claims must turn
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on two questions: first, in what forum will those claims be
heard; and second, what is the nature of those claims. A
weighing of both of these factors must point toward applica-
tion of the Seventh Amendment before that guarantee will
attach.®

A

To read the Court’s opinion, one might think that the
Seventh Amendment is concerned only with the nature of a
claim. If a claim is legal, the Court announces, then the
Seventh Amendment guarantees a jury trial on that claim.
Ante, at 42, n. 4. This is wrong. “[Hlistory and our cases
support the proposition that the right to a jury trial turns not
solely on the nature of the issue to be resolved but also on the
forum in which it is to be resolved,” Atlas Roofing Co. v.
Occupational Safety and Health Review Comm’n, 430 U. S.
442, 460-461 (1977). Perhaps like Katchen, Atlas Roofing is
no longer good law after today’s decision. A further exami-
nation of the issue before us reveals, though, that it is the

*Since both of the relevant factors point against application of the Sev-
enth Amendment here, resolving this case does not require offering some
comprehensive view of how these factors are to be balanced. The ambigu-
ity, however, is not of my creation, but rather, comes from the apparent
inconsistency of our case law. For example, cases brought in state courts
are never subject to the Seventh Amendment, no matter the nature of the
claim; conversely, under the Court’s decision in Northern Pipeline Con-
struction Co. v. Marathon Pipe Line Co., 458 U. S. 50 (1982), the sort of
state-law contract claim at issue there could never be assigned by Congress
to anything other than an Article III tribunal, in which the Seventh
Amendment would apply. See also post, at 93 (BLACKMUN, J., dissent-
ing). Other cases look at both factors, without being altogether clear on
their relative import.

Whatever the shortcomings of this opinion for failing to resolve the diffi-
cult balancing question, it remains superior to the Court’s method of “bal-
ancing” these concerns, which amounts to no balancing at all—and instead
focuses solely on the nature of claim (i. e., whether it is legal, and whether
it concerns a public right, see ante, at 42, n. 4) in determining if the Sev-
enth Amendment applies.
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Court’s decision today, and not our prior rulings, that is in
error.

In the most obvious case, it has been held that the Seventh
Amendment does not apply when a “suit at common law” is
heard in a state court. Minneapolis & St. L. R. Co. V.
Bombolis, 241 U. S. 211, 217 (1916); Woods v. Holy Cross
Hospital, 591 F. 2d 1164, 1171, n. 12 (CA5 1979). Even with
its exclusive focus on the claim at issue here, the Court does
not purport to hold that a fraudulent conveyance action
brought in state court would be covered by the Seventh
Amendment, because that action was one at “common law” in
the Court’s view.

Nor does the Seventh Amendment apply in all federal fo-
rums. “[Tlhe Seventh Amendment is not applicable to
administrative proceedings,” for example. Tull v. United
States, 481 U. S. 412, 418, n. 4 (1987). In these forums
““where jury trials would be incompatible with the whole con-
cept of administrative adjudication,’” the Seventh Amend-
ment has no application. Atlas Roofing Co., supra, at 454
(emphasis deleted) (quoting Pernell v. Southall Realty, 416
U. S. 363, 383 (1974)). Thus, we have often looked at the
character of the federal forum in which the claim will be
heard, asking if a jury has a place in that forum, when deter-
mining if the Seventh Amendment’s guarantee of a jury trial
will apply there.

Most specifically relevant for this case, we have indicated
on several previous occasions that bankruptey courts—by
their very nature, courts of equity—are forums in which a
jury would be out of place. “[A] bankruptcy court . . . [is]a
specialized court of equity . . . a forum before which a jury
would be out of place,” Atlas Roofing, supra, at 454, n. 11;
consequently, the Seventh Amendment has no application to
these courts. “[Tlhe Court [has] recognized that a bank-
ruptcy court has been traditionally viewed as a court of
equity, and that jury trials would ‘dismember’ the statutory
scheme of the Bankruptcy Act.” Curtis v. Loether, 415
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U. S. 189, 195 (1974). Atlas Roofing, Curtis, and countless
other cases have recognized that Congress has the power to
“entrust enforcement of statutory rights to [a] . . . special-
ized court of equity free from the strictures of the Seventh
Amendment.” Curtis, supra, at 195. Prior cases emphati-
cally hold that bankruptey courts are such specialized courts
of equity. Indeed, we have stated that “bankruptcy courts
are inherently proceedings in equity.” Katchen v. Landy,
382 U. 8., at 336; see also Local Loan Co. v. Hunt, 292 U. S.
234, 240 (1934).

Before today, this Court has never held that a party in a
bankruptey court has a Seventh Amendment right to a jury
trial on its claims. Of course, the Court does not actually so
hold today, preferring to be obtuse about just where petition-
ers are going to obtain the jury trial to which the Court
deems them entitled. See ante, at 64. But in blithely ig-
noring the relevance of the forum Congress has designated to
hear this action—focusing instead exclusively on the “legal”
nature of petitioners’ claim—the Court turns its back on a
long line of cases that have rested, in varying degrees, on
that point. The Court’s decision today ignores our state-
ment in Atlas Roofing that “even if the Seventh Amendment
would have required a jury where the adjudication of [some
types of ] rights is assigned to a federal court of law instead of
an administrative agency,” this constitutional provision does
not apply when Congress assigns the adjudication of these
rights to specialized tribunals where juries have no place.
Atlas Roofing, 430 U. S., at 455. Indeed, we observed in
Atlas Roofing that it was even true in “English or American
legal systems at the time of the adoption of the Seventh
Amendment [that] the question whether a fact would be
found by a jury turned to a considerable degree on the nature
of the forum in which a litigant found himself.” Id., at 458.

The Court’s decision also substantially cuts back on Con-
gress’ power to assign selected causes of action to specialized
forums and tribunals (such as bankruptey courts), by holding
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that these forums will have to employ juries when hearing
claims like the one before us today—a requirement that sub-
verts in large part Congress’ decision to create such forums
in the first place. Past decisions have accorded Congress
far more discretion in making these assignments. Thus,
Block v. Hirsh, 256 U. S. 135, 158 (1921), found that a
Seventh Amendment “objection amount[ed] to little” when
Congress assigned what was, in essence, a common-law ac-
tion for ejectment to a specialized administrative tribunal.
We reiterated the vitality of Block v. Hirsh as recently as our
decision in Pernell v. Southall Realty, supra, at 383, and the
principle was reaffirmed in several cases between these two
decisions. See n. 10, infra. In Pernell, referring to Block
v. Hirsh, we stated that “the Seventh Amendment would not
be a bar to a congressional effort to entrust landlord-tenant
disputes, including those over the right to possession, to an
administrative agency.” Pernell, supra, at 383. Yet to the
extent that such disputes involve matters that are “legal” in
nature—as they clearly do—the Court’s decision today means
that Congress cannot do what we said in Block and Pernell
that it could.®

Finally, the Court’s ruling today ignores several additional
reasons why juries have no place in bankruptey courts and
other “specialized courts of equity” like them. First, two of
the principal rationales for the existence of the Seventh
Amendment guarantee—the notions of “jury equity” and of
juries serving as popular checks on life-tenured judges —are
inapt in bankruptey courts. As one scholar noted:

“We have kept the civil jury . . . as a check on the fed-
eral judge whose life tenure makes [him] suspect [under]

SQur decision in Katchen, 382 U. S., at 336 —which described the 1898
Act as “convert[ing] [a] legal claim into an equitable claim” —is often cited
for the same principle; i. e., as upholding “the power of Congress to take
some causes of action outside the scope of the Seventh Amendment by pro-
viding for their enforcement . . . in a specialized court.” See J. Frieden-
thal, M. Kane, & A. Miller, Civil Procedure 498 (1985).
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. . . the Populist traditions of this country. The fune-
tion of the civil jury is to diffuse the otherwise autocratic
power and authority of the judge.

“This . . . function . . . has little application to non-
traditional civil proceedings such as those which occur
in bankruptey . . . . The condition of autocracy which
would bring the underlying values of the Seventh Amend-
ment [into force] is not present; the right to jury trial
therefore has no application.” Hearings on S. 558 be-
fore the Subcommittee on the Constitution of the Senate
Committee on the Judiciary, the 100th Cong., 1st. Sess.,
572-573 (1987) (statement of Paul Carrington).

Others have made this same observation. See, e. ¢., id.,
at 684-685 (statement of Prof. Rowe). Cf., e. g., In re Japa-
nese Electronic Products Antitrust Litigation, 631 F. 2d
1069, 1085 (CA3 1980). As respondent put it: “A jury in an
equitable tribunal such as a bankruptcy court would in a
sense be redundant.” Brief for Respondent 22.

Beyond its redundancy, a requirement that juries be used
in bankruptey courts would be disruptive and would unravel
the statutory scheme that Congress has created. The Court
dismisses this prospect, and scoffs that it “can[not] seriously
be argued that permitting jury trials” on this sort of claim
would undermine the statutory bankruptcy scheme. Amnte,
at 61. Yet this argument has not only been “seriously”
made, it was actually accepted by this Court in Curtis v.
Loether, 415 U. S. 189 (1974). In Curtis, we observed that
Katchen had rejected a Seventh Amendment claim (similar to
the one before us today), due to our “recogni[tion] that a
bankruptey court has been traditionally viewed as a court of
equity, and that jury trials would ‘dismember’ the statutory
scheme of the Bankruptcy Act.” Curtis, supra, at 195; see
also Atlas Roofing Co. v. Occupational Safety and Health
Review Comm’n, 430 U. S., at 454, n. 11. 1 fear that the
Court’s decision today will have the desultory effect we
feared when Curtis was decided.
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The above is not to say that Congress can vitiate the Sev-
enth Amendment by assigning any claim that it wishes to a
specialized tribunal in which juries are not employed. Cf.
Atlas Roofing, supra, at 461, n. 16. Our cases require a sec-
ond inquiry—the one that the Court focuses exclusively
upon—concerning the nature of the claim so assigned.

To resolve this query, the Court properly begins its analy-
sis with a look at English practice of the 18th century. See
ante, at 43-47. After conducting this review, the Court
states with confidence that “in 18th-century England . . . a
court of equity would not have adjudicated” respondent’s
suit. Amte, at 47. While I agree that this action could have
been brought at law—and perhaps even that it might have
been so litigated in the most common case—my review of the
English cases from the relevant period leaves me uncon-
vinced that the chancery court would have refused to hear
this action—the Court’s conclusion today.

The Court itself confesses that “courts of equity sometimes
provided relief in fraudulent conveyance actions.” Ante,
at 43. The Chancery Court put it stronger, though: “Courts
of Equity have most certainly been in the habit of exercis-
ing a concurrent jurisdiction with the Courts of Law on the
statutes of Elizabeth respecting fraudulent conveyances.”
Hobbs v. Hull, 1 Cox 445, 445-446, 29 Eng. Rep. 1242 (1788).
Rarely has a more plain statement of the prevailing English
practice at the time of ratification of the Seventh Amendment
been discovered than this one; this alone should be enough to
make respondent’s case. Yet instead of accepting the pro-
nouncement of the equity court about its own jurisdiction,
this Court assumes the role of High Court of Historical Re-
view, questioning the soundness of Hobbs’ decision because it
was issued without adequate supporting citations. Ante, at
45-46. A similar criticism is levied against another case
from the same period, Ex parte Scudamore, 3 Ves. jun. 85,
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30 Eng. Rep. 907 (Ch. 1796), which, as even the Court con-
cedes, “demonstrates that fraudulent conveyance actions
could be brought in equity.” Ante at 45.

In addition to nitpicking respondent’s supporting case law
into oblivion, the Court’s more general rejection of respond-
ent’s claim rests on two sources: a passing citation to a wholly
inapposite case, Buzard v. Houston, 119 U. S. 347 (1886);
and a more lengthy quotation from Professor Glenn’s treatise
on fraudulent conveyances. See ante, at 44. I will not deny
that Professor Glenn’s work supports the historical view that
the Court adopts today. But notwithstanding his scholarly
eminence, Professor Glenn’s view of what the 18th-century
English equity courts would have done with an action such as
this one is not dispositive. Other scholars have looked at the
same history and come to a different conclusion.” Still oth-
ers have questioned the soundness of the distinction that Pro-
fessor Glenn drew —between suits to set aside monetary con-
veyances and suits to avoid the conveyances of land—as
unwise or unsupported. See, e. g., In re Wencl, 71 B. R.
879, 883, n. 2 (Bkrtcy. Ct., DC Minn. 1987). Indeed, just a
few pages after it rests its analysis of the 18th-century case
law on Professor Glenn’s writing, the Court itself dismisses
this aspect of Professor Glenn’s historical conclusions. See
ante, at 46, n. 5. The Court embraces Professor Glenn’s
treatise where it agrees with it and calls it authoritative,
while rejecting the portions it finds troublesome.

Trying to read the ambiguous history concerning fraudu-
lent conveyance actions in equity—a task which the Court
finds simple today—has perplexed jurists in each era, who
have come to conflicting decisions each time that the question
has found relevance. Even in Schoenthal’s time, and under

"See, e. ¢., 4 Collier on Bankruptey 1548.10, p. 548-125 (15th ed. 1989);
O. Bump, Conveyances Made by Debtors to Defraud Creditors § 532 (4th
ed. 1896); F. Wait, Fraudulent Conveyances and Creditors’ Bills §§ 56-60
(1884); Drake v. Rice, 130 Mass. 410, 412 (1881) (Gray, C. J.); W. Roberts,
Voluntary and Fraudulent Conveyances 525-526 (3d Am. ed. 1845).
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the statutory regime applicable when that case was decided,
many courts reviewing the same historical sources consid-
ered by us today had concluded that actions such as this one
sounded in equity. See Schoenthal v. Irving Trust Co., 287
U. S., at 96, n. 3; Note, 42 Yale L. J. 450, 450-452 (1933).
In more recent times, an impressive collection of courts have
come to a similar conclusion, finding that actions to avoid
fraudulent conveyances were historically considered equita-
ble in nature.®

In sum, I do not think that a fair reading of the history—
our understanding of which is inevitably obscured by the pas-
sage of time and the irretrievable loss of subtleties in inter-
pretation—clearly proves or disproves that respondent’s ac-
tion would have sounded in equity in England in 1791.°

“See, e. g., In re Graham, 747 F. 2d 1383, 1387 (CA7 1984); Damsky v.
Zavatt, 289 F. 2d 46, 53 (CA2 1961) (Friendly, J.) (an action by a bank-
ruptey trustee to “set aside a fraudulent conveyance has long been cogni-
zable in equity”); Johnson v. Gardner, 179 F. 2d 114, 116-117 (CA9 1949).
See also In re Harbour, 840 F. 2d 1165, 1172-1178 (CA4 198R); In re 1. A.
Durbin, Inc., 62 B. R. 139, 145 (SD Fla. 1986); In re Hendon Pools of
Michigan, Inc., 57 B. R. 801, 802-803 (ED Mich. 1986); In re Southern In-
dustrial Banking Corp., 66 B. R. 370, 372-375 (Bkrtey Ct., ED Tenn.
1986).

*Nor do I think it clear, as the Court seems to, that simply because the
remedy sought by respondent can be expressed in monetary terms, the re-
lief he seeks is therefore “legal” in nature, and not equitable. Ante, at
47-49.

This Court has not accepted the view that “any award of monetary relief
must necessarily be ‘legal’ relief.” Curtis v. Loether, 415 U. S. 189, 196
(1974). We have previously recognized that actions to disgorge improp-
erly gained profits, Tull v. United States, 481 U. S. 412, 424 (1987), to re-
turn funds rightfully belonging to another, Curtis, supra, at 197, or to sub-
mit specific funds wrongfully withheld, Bowen v. Massachusetts, 487 U. S.
879, 893-896 (1988), are all equitable actions —even though the relief they
seek is monetary—because they are restitutionary in nature. Respond-
ent’s action against petitioners is of the same class, seeking a similar
remedy.

Here the trustee is simply “ask[ing] the court to act in the public interest
by restoring the status quo and ordering the return of that which rightfully
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With the historical evidence thus in equipoise—and with
the nature of the relief sought here not dispositive either, see
n. 8, supra—we should not hesitate to defer to Congress’ ex-
ercise of its power under the express constitutional grant
found in Article I, § 8, cl. 4, authorizing Congress “[t]o estab-
lish ... uniform Laws on the subject of Bankruptcies.”
Congress has exercised that power, defining actions such as
the one before us to be among the “core” of bankruptey pro-
ceedings, triable in a bankruptey court before a bankruptcy
judge and without a jury. I would defer to these decisions.

The Court, however, finds that some (if not all) of these
congressional judgments are constitutionally suspect. While
acknowledging that “[t]o be sure, we owe some deference to
Congress’ judgment after it has given careful consideration
to” such a legislative enactment, the Court declines to defer
here because “respondent has adduced no evidence that Con-
gress considered the constitutional implications of its des-
ignation of all fraudulent conveyance actions as core proceed-
ings.” Ante, at 61. See also ante, at 61-62, n. 16. This
statement is remarkable, for it should not be assumed that
Congress in enacting 28 U. S. C. §157(b)(2)(H) (1982 ed.,
Supp. V) ignored its constitutional implications.” The Court

belongs” to the estate; “[sluch action is within . . . the highest tradition of a
court of equity.” Porter v. Warner Co., 328 U. S. 395, 402 (1946). It
should not matter whether respondent is seeking to have returned the pre-
cise cashier’s checks that petitioner Medex had in its possession at one
time, or the funds yielded to Medex by cashing those checks. To turn the
case on this distinction would only give entities in Medex’s position an in-
centive to consummate fraudulent transfers as quickly as possible: hardly a
desirable one. A host of Bankruptcy Courts have recognized as much.
See, e. g., Inre Wencl, 71 B. R. 879, 883-884, and n. 2 (DC Minn. 1987); In
re Reda, Inc., 60 B. R. 178, 181 (ND Ill. 1986).

1 An irony of the Court’s rebuke of Congress is that Congress’ decision
to include actions to avoid or recover fraudulent conveyances among “core”
bankruptcy proceedings found its inspiration in the “Emergency Rule”
drafted and issued by the Administrative Office of the United States Courts
on December 3, 1982, to govern practice in the bankruptey courts follow-
ing our decision in Northern Pipeline. See Emergency Rule §d(3)(A)
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does not say from where it draws its requirement that the
Congress must provide us with some indication that it consid-
ered the constitutional dimensions of its decision before act-
ing, as a prerequisite for obtaining our deference to those
enactments."

Moreover, the Court’s cramped view of Congress’ power
under the Bankruptey Clause to enlarge the scope of bank-
ruptey proceedings, ignoring that changing times dictate
changes in these proceedings, stands in sharp contrast to a
more generous view expressed some years ago:

“The fundamental and radically progressive nature of
[congressional] extensions [in the scope of bankruptcy
laws] becomes apparent upon their mere statement . . . .
Taken altogether, they demonstrate in a very striking
way the capacity of the bankruptey clause to meet new
conditions as they have been disclosed as a result of the
tremendous growth of business and development of

(“Related proceedings do not include . . . proceedings to set aside prefer-
ences and fraudulent conveyances”); see also Addison v. O’Leary, 68 B. R.
487, 491 (ED Va. 1986) (“[Tlhe jurisdictional provisions of the 1984 Bank-
ruptcy Amendments closely parallel the Emergency Reference Rule”);
G. Treister, J. Trost, L. Forman, K. Klee, & R. Levin, Fundamentals of
Bankruptey Law §2.01(a), p. 31 (2d ed. 1988) (describing this portion
of the Emergency Rule as the “forerunner” of the 1984 Amendments).

We learn today that, in retrospect, the Emergency Rule, too, was uncon-
stitutional in its failure to include a jury trial right for actions to avoid
fraudulent conveyances. It appears that it was not only Congress that
failed in its duty to give adequate “consider[ation] [to] the constitutional
implications of its” actions. Cf. ante, at 61.

" This is particularly unfortunate because today’s ruling may be the first
time ever that the Court has struck down a congressional designation of a
particular cause of action as “equitable” in nature. See Note, Congres-
sional Provision for Nonjury Trials, 83 Yale L. J. 401, 414-415 (1973)
(“[T]he Court has never rejected a congressional indication that an action is
equitable in nature”); but cf. Curtis v. Loether, supra (“re-interpreting”
congressional enactment to respond to Seventh Amendment “concerns”).

In the past, we have been far more deferential to Congress’ designations
in this regard. See, e. g., Mitchell v. Robert DeMario Jewelry, Inc., 361
U. S. 288, 290-295 (1960); Porter v. Warner, supra, at 397—402.
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human activities from 1800 to the present day. And
these acts, far-reaching though they may be, have not
gone beyond the limit of congressional power; but rather
have constituted extensions into a field whose bound-
aries may not yet be fully revealed.” Continental Illi-
nois National Bank v. Chicago, R. I. & P. R. Co., 294
U. S. 648, 671 (1935).

See also Katchen v. Landy, 382 U. S., at 328-329.

One of that period’s leading constitutional historians ex-
pressed the same view, saying that the Framers of the Bank-
ruptey Clause “clearly understood that they were not build-
ing a straight-jacket to restrain the growth and shackle the
spirits of their descendents for all time to come,” but rather,
were attempting to devise a scheme “which, while firm, was
nevertheless to be flexible enough to serve the varying social
needs of changing generations.” C. Warren, Bankruptey in
United States History 4 (1935). Today, the Court ignores
these lessons and places a straitjacket on Congress’ power
under the Bankruptey Clause: a straitjacket designed in an
era, as any reader of Dickens is aware, that was not known
for its enlightened thinking on debtor-creditor relations.

Indeed, the Court calls into question the longstanding
assumption of our cases and the bankruptcy courts that the
equitable proceedings of those courts, adjudicating creditor-
debtor disputes, are adjudications concerning “public rights.”
See Northern Pipeline Construction Co. v. Marathon Pipe
Line Co., 458 U. S. 50, 71 (1982); id., at 91 (REHNQUIST, J.,
concurring in judgment); id., at 92 (Burger, C. J., dissent-
ing); id., at 108-118 (WHITE, J., dissenting). The list of
lower court opinions that have reasoned from this assumption
is so lengthy that I cannot reasonably include it in the text; a
mere sampling fills the margin.”* Yet today the Court calls

2 Such cases decided since Northern Pipeline, from the Court of Appeals
alone, include In re Harbour, 840 F. 2d, at 1177-1178; In re Wood, 825 F.
2d 90, 95-98 (CA5 1987); In re Mankin, 823 F. 2d 1296, 1307-1308 (CA9
1987), cert. denied sub nom. Munn v. Duck, 485 U. S. 1006 (1988); In re
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all of this into doubt merely because these cases have been
subjected to “substantial scholarly criticism.” Ante, at 56,
n. 11.% If no part of bankruptcy proceedings involve the ad-
judication of public rights, as the Court implies today, then
all bankruptey proceedings are saved from the strictures of
the Seventh Amendment only to the extent that such pro-
ceedings are the descendants of earlier analogues heard in
equity in 18th-century England. Because, as almost every
historian has observed, this period was marked by a far more
restrictive notion of equitable jurisdiction in bankruptcies,
see, e. g., Warren, supra, at 3-5, the Court’s decision today
may threaten the efficacy of bankruptcy courts as they are
now constituted. I see no reason to use the Seventh Amend-
ment as a tool to achieve this dubious result.

III

Because I find the Court’s decision at odds with our
precedent, and peculiarly eager to embark on an unclear

Arnold Print Works, 815 F. 2d 165, 168-170 (CA1 1987); Briden v. Foley,
776 F. 2d 379, 381 (CA1 1985); and In re Kaiser, 122 F. 2d 1574, 1580, and
n. 2 (CA2 1983). Many more such cases are found in the reports of the
decisions of the District Courts and the Bankruptcy Courts. |

' This is indicative of the Court’s approach throughout its opinion: virtu- \
ally every key holding announced today rests on a citation to scholarly au- *
thority, and not to any precedent of the Court. This includes the Court’s
holdings that the action at issue here was cognizable only at law in 18th-
century England, ante, at 44; that fraudulent conveyance actions “more
nearly resemble state-law contract claims . . . than they do creditors’ hi-
erarchically ordered claims to a pro rata share of the bankruptey res,”
ante, at 56; and that Congress could not eliminate a jury trial right in this
sort of action by placing it in “a specialized court of equity,” ante, at 61—in
short, the three critical holdings issued by the Court in its opinion.

Like the Court, I think the analysis of learned commentators is a useful
tool to enhance our understanding of the law in a field such as bankruptcy.
Unlike the Court, however, I would not use the views of these scholars as
the basis for disposing of the case before us—particularly where those
views counsel rejection of otherwise viable strains in our case law. See,
e. 9., Gibson, Jury Trials in Bankruptey, 72 Minn. L. Rev. 967, 1040-1041,
n. 347 (1988) (cited ante, at 56, n. 11).
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course in Seventh Amendment jurisprudence, I respectfully
dissent.™

JUSTICE BLACKMUN, with whom JUSTICE O’CONNOR joins,
dissenting.

I agree generally with what JUSTICE WHITE has said, but
write separately to clarify, particularly in my own mind, the
nature of the relevant inquiry.

Once we determine that petitioners have no statutory right
to a jury trial, we must embark on the Seventh Amendment
inquiry set forth in Atlas Roofing Co. v. Occupational Safety
and Health Review Comm’n, 430 U. S. 442 (1977). First,
we must determine whether the matter to be adjudicated is
“legal” rather than “equitable” in nature, a determination
which turns on the nature of the claim and of the relief
sought. If the claim and the relief are deemed equitable, we
need go no further: the Seventh Amendment’s jury-trial right
applies only to actions at law.

In this case, the historical inquiry is made difficult by the
fact that, before the Federal Rules of Civil Procedure unified
law and equity, parties might have been drawn to the equity
side of the court because they needed its procedural tools and
interim remedies: discovery, accounting, the power to clear
title, and the like. Inlight of the frequency with which these
tools were likely needed in fraud cases of any kind, it is no
surprise that, as JUSTICE WHITE points out, fraudulent con-
veyance actions, even if cognizable at law, often would be
found on the equity docket. See generally O. Bump, Con-
veyances Made by Debtors to Defraud Creditors §532 (4th
ed. 1896); F. Wait, Fraudulent Conveyances and Creditors’
Bills §§59-60 (1884); W. Roberts, Voluntary and Fraudulent

“Because I do not believe that either petitioner is entitled to a jury trial
under the Seventh Amendment, I do not reach the question whether peti-
tioner Granfinanciera is deprived of any Seventh Amendment rights it
might otherwise have due to its status as an instrument of a foreign sover-
eign. Like the Court, I would “leave for another day” the resolution of
this difficult question. Ante, at 40.
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Conveyances 525-526 (3d Am. ed. 1845). This procedural di-
mension of the choice between law and equity lends a tenta-
tive quality to any lessons we may draw from history.

The uncertainty in the historical record should lead us, for
purposes of the present inquiry, to give the constitutional
right to a jury trial the benefit of the doubt. Indeed, it is
difficult to do otherwise after the Court’s decision in Schoen-
thal v. Irving Trust Co., 287 U. S. 92 (1932). Schoenthal
turned on the legal nature of the preference claim and of the
relief sought, id., at 94-95, rather than upon the legal nature
of the tribunal to which “plenary proceedings” were assigned
under the 1898 Bankruptcy Act.

“With the historical evidence thus in equipoise,” ante, at 87
(WHITE, J., dissenting), but with Schoenthal weighing on the
“legal” side of the scale, I then would turn to the second stage
of the Atlas Roofing inquiry: I would ask whether, assuming
the claim here is of a “legal” nature, Congress has assigned it
to be adjudicated in a special tribunal “with which the jury
would be incompatible.” Atlas Roofing, 430 U. S., at 450;
see also Tull v. United States, 481 U. S. 412, 418, n. 4 (1987).
Here, I agree with JUSTICE WHITE that Katchen v. Landy,
382 U. S. 323 (1966), as interpreted in Atlas Roofing, re-
quires the conclusion that courts exercising core bankruptey
functions are equitable tribunals, in which “a jury would be
out of place and would go far to dismantle the statutory
scheme.” Atlas Roofing, 430 U. S., at 454, n. 11.

Having identified the tribunal to which Congress has as-
signed respondent’s fraudulent conveyance claim as equitable
in nature, the question remains whether the assignment is
one Congress may constitutionally make. Under Atlas
Roofing, that question turns on whether the claim involves a
“public right.” Id., at 455. When Congress was faced with
the task of divining the import of our fragmented decision in
Northern Pipeline Construction Co. v. Marathon Pipe Line
Co., 458 U. S. 50 (1982), it gambled and predicted that a stat-
utory right which is an integral part of a pervasive regulatory
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scheme may qualify as a “public right.” Compare H. R.
Rep. No. 98-9, pt. 1, pp. 6, 13 (1983) (House Report), with
S. Rep. No. 98-55, pp. 32-40 (1983) (Senate Report); see
Thomas v. Union Carbide Agricultural Products Co., 473
U. S. 568, 586, 594 (1985); see also id., at 599 (BRENNAN,
J., concurring in judgment) (“[A] bankruptcy adjudication,
though technically a dispute among private parties, may well
be properly characterized as a matter of public rights”).
Doing its best to observe the constraints of Northern Pipe-
line while at the same time preserving as much as it could of
the policy goals of the major program of bankruptcy reform
the decision in Northern Pipeline dismantled, see House Re-
port, at 7, Senate Report, at 6-7, Congress struck a compro-
mise. It identified those proceedings which it viewed as in-
tegral to the bankruptey scheme as “core” (doing its best to
exclude “Marathon-type State law cases”), and assigned
them to a specialized equitable tribunal. Id., at 2.

I agree with JUSTICE WHITE, ante, at 88-89, that it would
be improper for this Court to employ, in its Seventh Amend-
ment analysis, a century-old conception of what is and is not
central to the bankruptey process, a conception that Con-
gress has expressly rejected. To do so would, among other
vices, trivialize the efforts Congress has engaged in for more
than a decade to bring the bankruptcy system into the mod-
ern era.

There are, nonetheless, some limits to what Congress con-
stitutionally may designate as a “core proceeding,” if the
designation has an impact on constitutional rights. Con-
gress, for example, could not designate as “core bankruptcy
proceedings” state-law contract actions brought by debtors
against third parties. Otherwise, Northern Pipeline would
be rendered a nullity. In this case, however, Congress has
not exceeded these limits.

Although causes of action to recover fraudulent convey-
ances exist outside the federal bankruptcy laws, the prob-
lems created by fraudulent conveyances are of particular sig-
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nificance to the bankruptcy process. Indeed, for this reason, l
the Bankruptcy Code long has included substantive legislation |
regarding fraudulent conveyances and preferences. And the '
cause of action respondent brought in this case arises under |
federal law. See 11 U. S. C. §§548(a)(2) and 550(a). This ‘
substantive legislation is not a jurisdictional artifice. It re- |
flects, instead, Congress’ longstanding view that fraudulent
conveyances and preferences on the eve of bankruptey are
common methods through which debtors and creditors act to
undermine one of the central goals of the bankruptey process:
the fair distribution of assets among creditors. Congress’
conclusion that the proper functioning of the bankruptey sys-
tem requires that expert judges handle these claims, and that |
the claims be given higher priority than they would receive
on a crowded district court’s civil jury docket (see Senate Re-
port, at 3; House Report, at 7-8), is entitled to our respect.

The fact that the reorganization plan in this case provided
that the creditor’s representatives would bring fraudulent
conveyance actions only after the plan was approved does not
render the relationship between fraudulent conveyance ac-
tions and the bankruptcy process “adventitious.” Ante, at
60, n. 15 (majority opinion). Creditors would be less likely
to approve a plan which forced them to undertake the burden
of collecting fraudulently transferred assets if they were not
assured that their claims would receive expert and expedited
treatment.

In sum, it must be acknowledged that Congress has legis-
lated treacherously close to the constitutional line by denying
a jury trial in a fraudulent conveyance action in which the de-
fendant has no claim against the estate. Nonetheless, given
the significant federal interests involved, and the importance
of permitting Congress at long last to fashion a modern bank-
ruptey system which places the basic rudiments of the bank-
ruptey process in the hands of an expert equitable tribunal, I
cannot say that Congress has crossed the constitutional line
on the facts of this case. By holding otherwise, the Court
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today throws Congress into still another round of bankruptcy
court reform, without compelling reason. There was no
need for us to rock the boat in this case. Accordingly, I
dissent.
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HOFFMAN, TRUSTEE v. CONNECTICUT DEPART-
MENT OF INCOME MAINTENANCE ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT

No. 88-412. Argued April 19, 1989—Decided June 23, 1989

Section 106(c) of the Bankruptey Code provides that “notwithstanding any
assertion of sovereign immunity” any provision of the Code that contains
“‘creditor,” ‘entity,” or ‘governmental unit’ applies to governmental
units,” § 106(c)(1); and that “a determination by the court of an issue
arising under such a provision binds governmental units,” § 106(c)(2).
Petitioner Hoffman, the bankruptcy trustee in two unrelated Chapter 7
proceedings, filed separate adversarial proceedings in the Bankruptey
Court. One was a “turnover” proceeding under §542(b) against re-
spondent Connecticut Department of Income Maintenance to recover
Medicaid payments owed for services rendered by a bankrupt convales-
cence home. The other, filed against respondent Connecticut Depart-
ment of Revenue Services, sought under § 547(b) to avoid the payment of
state taxes, interest, and penalties as a preference and to recover an
amount already paid. Respondents moved to dismiss both actions as
barred by the Eleventh Amendment. The Bankruptey Court denied the
motions on the ground that Congress, in enacting § 106(c), had abrogated
the States’ Eleventh Amendment immunity from actions under §§ 542(b)
and 547(b), which contain the “trigger” words enumerated in § 106(c)(1),
and that Congress had authority to do so under the Bankruptcy Clause of
the Constitution. The state respondents appealed to the District Court,
and respondent United States intervened. The District Court reversed
without reaching the issue of congressional authority. The Court of Ap-
peals affirmed, concluding that § 106(c)’s plain language abrogates sover-
eign immunity only to the extent necessary to determine a State’s rights
in the debtor’s estate and does not abrogate such immunity from recov-
ery of an avoided preferential transfer of money or from a turnover
proceeding.

Held: The judgment is affirmed.

850 F. 2d 50, affirmed.
JUSTICE WHITE, joined by THE CHIEF JUSTICE, JUSTICE O’CONNOR,
and JUSTICE KENNEDY, concluded that in enacting § 106(c) Congress did
not abrogate the Eleventh Amendment immunity of the States. Con-
gress has not made an intention to abrogate unmistakably clear in the
provision’s language. The narrow scope of the waivers of sovereign im-
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munity as to certain particular claims in §§ 106(a) and (b) make it unlikely
that Congress adopted in § 106(c) a broad abrogation of immunity making
States subject to all provisions of the Code containing any of the trigger
words. Ifit did, § 106(c) would apply to over 100 Code provisions. Sec-
tion 106(c)(2), joined to subsection (¢)(1) by the conjunction “and,” nar-
rows the type of relief to which the section applies, since, unlike §§ 106(a)
and (b), it does not provide an express authorization for monetary recov-
ery from the States. Thus, a State that files no proof of claim would be
bound, like other creditors, by a discharge of debts, including unpaid
taxes, but would not be subject to monetary recovery. Under this con-
struction, the language “notwithstanding any assertion of sovereign im-
munity” waives the immunity of the Federal Government so that it is
bound by the Bankruptey Court’s determination of issues even when it
did not appear and subject itself to such court’s jurisdiction. In
contrast, under petitioner’s argument that the sections containing the
trigger words supply the authorization for monetary recovery, §106(c)
would have exactly the same effect if subsection (¢)(2) had been omitted.
This Court is not persuaded that the use of the word “determine” in
the Code’s jurisdictional provision, 28 U. S. C. §157(b)(1), is to the
contrary. That provision authorizes bankruptey judges to determine
“cases” and “proceedings,” not issues, and to “enter appropriate orders
and judgments,” not merely to bind governmental units by their deter-
minations. Petitioner’s reliance on § 106(c)’s legislative history and the
policies underlying the Bankruptcy Code is also misplaced, since they
are not based on the text of the statute and thus cannot be used to deter-
mine whether Congress intended to abrogate the Eleventh Amendment.
Pp. 100-104.

JUSTICE ScALIA, although concluding that petitioner’s actions are
barred by the Eleventh Amendment, would affirm the Court of Appeals’
judgment on the ground that Congress had no power to abrogate the
States’ Eleventh Amendment immunity. It makes no sense to affirm
the constitutional principle that the judicial power of the United States
does not extend to a suit directly against a State by one of its citizens
unless the State itself consents to be sued and to hold at the same time
that Congress can override the principle by statute in the exercise of its
Article I powers. P. 105.

WHITE, J., announced the judgment of the Court and delivered an opin-
ion, in which REHNQUIST, C. J., and O’CONNOR and KENNEDY, JJ., joined.
(O’CONNOR, J., filed a concurring opinion, post, p. 105. SCALIA, J., filed an
opinion concurring in the judgment, post, p. 105. MARSHALL, J., filed a
dissenting opinion, in which BRENNAN, BLACKMUN, and STEVENS, JJ.,
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joined, post, p. 106. STEVENS, J., filed a dissenting opinion, in which
BLACKMUN, J., joined, post, p. 111.

Martin W. Hoffman, pro se, argued the cause and filed a
brief for petitioner.

Deputy Solicitor General Merrill argued the cause for the
United States. With him on the brief were Acting Solicitor
General Bryson, Assistant Attorney General Bolton, and
Christopher J. Wright. Clarine Nardi Riddle, Acting At-
torney General of Connecticut, argued the cause for the state
respondents. With her on the brief were Kenneth A. Gra-
ham, Joan E. Pilver, and Carl J. Schuman, Assistant Attor-
neys General.*

JUSTICE WHITE announced the judgment of the Court and
delivered an opinion in which THE CHIEF JUSTICE, JUSTICE
O’CONNOR, and JUSTICE KENNEDY join.

The issue presented by this case is whether § 106(c) of the
Bankruptcy Code, 11 U. S. C. §106(c), authorizes a bank-
ruptey court to issue a money judgment against a State that
has not filed a proof of claim in the bankruptey proceeding.

Petitioner Martin W. Hoffman is the bankruptcy trustee
for Willington Convalescent Home, Inc. (Willington), and

*Michael E. Friedlander, Charles R. Work, and Seth D. Greenstein
filed a brief for Inslaw, Inc., as amicus curiae urging reversal.

Briefs of amict curiae urging affirmance were filed for the State of Ari-
zona, by Robert K. Corbin, Attorney General, and Anthony B. Ching, So-
licitor General; and for the State of Illinois et al. by Neil F. Hartigan,
Attorney General of Illinois, Robert J. Ruiz, Solicitor General, and James
C. O’Connell and Barbara L. Greenspan, Special Assistant Attorneys Gen-
eral, and by the Attorneys General for their respective States as follows:
Warren Price III of Hawaii, Linley E. Pearson of Indiana, William
J. Guste, Jr., of Louisiana, Frank J. Kelley of Michigan, Robert M. Spire
of Nebraska, Jokn P. Arnold of New Hampshire, Lacy H. Thornburg of
North Carolina, Nicholas J. Spaeth of North Dakota, T. Travis Medlock of
South Carolina, Charles W. Burson of Tennessee, James Mattox of Texas,
R. Paul Van Dam of Utah, Jeffrey L. Amestoy of Vermont, Mary Sue
Terry of Virginia, Charles G. Brown of West Virginia, and Donald
J. Hanaway of Wisconsin.
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Edward Zera in two unrelated Chapter 7 proceedings. On
behalf of Willington, he filed an adversarial proceeding in
United States Bankruptey Court —a “turnover” proceeding
under 11 U. S. C. §542(b)—against respondent Connecticut
Department of Income Maintenance. Petitioner sought to
recover $64,010.24 in payments owed to Willington for serv-
ices it had rendered during March 1983 under its Medicaid
contract with Connecticut. Willington closed in April 1983.
At that time, it owed respondent $121,408 for past Medicaid
overpayments that Willington had received, but respondent
filed no proof of claim in the Chapter 7 proceeding.

Petitioner likewise filed an adversarial proceeding in
United States Bankruptcy Court on behalf of Edward Zera
against respondent Connecticut Department of Revenue
Services. Zera owed the State of Connecticut unpaid taxes,
penalties, and interest, and in the month prior to Zera’s filing
for bankruptcy the Revenue Department had issued a tax
warrant resulting in a payment of $2,100.62. Petitioner
sought to avoid the payment as a preference and recover the
amount paid. See 11 U. S. C. §547(b).

Respondents moved to dismiss both actions as barred by
the Eleventh Amendment. In each case the Bankruptey
Court denied the motions to dismiss, reasoning that Congress
in §106(c) had abrogated the States’ Eleventh Amendment
immunity from actions under §§542(b) and 547(b) of the
Bankruptey Code and that Congress had authority to do so
under the Bankruptcy Clause of the United States Constitu-
tion, Art. I, §8, cl. 4. Respondents appealed to the United
States District Court, and the United States intervened be-
cause of the challenge to the constitutionality of § 106. The
Distriet Court reversed without reaching the issue of con-
gressional authority. 72 B. R. 1002 (Conn. 1987). The
court held that § 106(c), when read with the other provisions
of §106, did not unequivocally abrogate Eleventh Amend-
ment immunity.
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The United States Court of Appeals for the Second Circuit
affirmed the District Court. 850 F. 2d 50 (1988). The
Court of Appeals concluded that the plain language of § 106(c)
abrogates sovereign immunity “only to the extent necessary
for the bankruptcy court to determine a state’s rights in the
debtor’s estate.” Id., at 55. The section does not, accord-
ing to the Court of Appeals, abrogate a State’s Eleventh
Amendment immunity from recovery of an avoided preferen-
tial transfer of money or from a turnover proceeding. The
Court of Appeals specifically rejected petitioner’s reliance on
the legislative history of § 106(c) because that expression of
congressional intent was not contained in the language of the
statute as required by Atascadero State Hospital v. Scanlon,
473 U. S. 234, 242 (1985). Because the actions brought by
petitioner were not within the scope of §106(c), the court
held that they were barred by the Eleventh Amendment.

The Second Circuit’s decision conflicts with the decisions of
the Third Circuit in Vazquez v. Pennsylvania Dept. of Public
Welfare, 788 F. 2d 130, 133, cert. denied, 479 U. S. 936
(1986), and the Seventh Circuit in McVey Trucking, Inc. v
Secretary of State of Illinois, 812 F. 2d 311, 326-327, cert.
denied, 484 U. S. 895 (1987). We granted certiorari to re-
solve the conflict, 488 U. S. 1003 (1989), and we now affirm.

Section 106 provides as follows:

“(a) A governmental unit is deemed to have waived sov-
ereign immunity with respect to any claim against such
governmental unit that is property of the estate and that
arose out of the same transaction or occurrence out of
which such governmental unit’s claim arose.

“(b) There shall be offset against an allowed claim or in-
terest of a governmental unit any claim against such gov-
ernmental unit that is property of the estate.

“(¢) Except as provided in subsections (a) and (b) of this
section and notwithstanding any assertion of sovereign
immunity —
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“(1) a provision of this title that contains ‘creditor,’
‘entity,” or ‘governmental unit’ applies to governmental
units; and

“2) a determination by the court of an issue arising
under such a provision binds governmental units.” 11
Ut B 4106!

Neither § 106(a) nor § 106(b) provides a basis for petition-
er’s actions here, since respondents did not file a claim in
either Chapter 7 proceeding. Instead, petitioner relies on
§106(c), which he asserts subjects “governmental units,”
which includes States, 11 U. S. C. § 101(26), to all provisions
of the Bankruptcy Code containing any of the “trigger”
words in §106(c)(1). Both the turnover provision, §542(b),
and the preference provision, §547(b), contain trigger
words —“an entity” is required to pay to the trustee a debt
that is the property of the estate, and a trustee can under
appropriate circumstances avoid the transfer of property
to “a creditor.” Therefore, petitioner reasons, those pro-
visions apply to respondents “notwithstanding any assertion
of sovereign immunity,” including Eleventh Amendment
immunity.

We disagree. As we have repeatedly stated, to abrogate
the States’ Eleventh Amendment immunity from suit in fed-
eral court, which the parties do not dispute would otherwise
bar these actions, Congress must make its intention “unmis-
takably clear in the language of the statute.” Atascadero
State Hospital v. Scanlon, supra, at 242; see also Dellmuth
v. Muth, 491 U. S. 223, 227-228 (1989); Welch v. Texas Dept.
of Highways and Public Transp., 483 U. S. 468, 474 (1987)
(plurality opinion). In our view, § 106(c) does not satisfy this
standard.

Initially, the narrow scope of the waivers of sovereign im-
munity in §§106(a) and (b) makes it unlikely that Congress
adopted in § 106(c) the broad abrogation of Eleventh Amend-
ment immunity for which petitioner argues. The language
of §106(a) carefully limits the waiver of sovereign immunity
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under that provision, requiring that the claim against the
governmental unit arise out of the same transaction or occur-
rence as the governmental unit’s claim. Subsection (b) like-
wise provides for a narrow waiver of sovereign immunity,
with the amount of the offset limited to the value of the
governmental unit’s allowed claim. Under petitioner’s inter-
pretation of § 106(c), however, the only limit is the number
of provisions of the Bankruptcy Code containing one of the
trigger words. With this “limit,” § 106(c) would apply in a
scattershot fashion to over 100 Code provisions.

We believe that § 106(c)(2) operates as a further limitation
on the applicability of § 106(c), narrowing the type of relief to
which the section applies. Section 106(c)(2) is joined with
subsection (¢)(1) by the conjunction “and.” It provides that
a “determination” by the bankruptey court of an “issue”
“binds governmental units.” This language differs signifi-
cantly from the wording of §§ 106(a) and (b), both of which
use the word “claim,” defined in the Bankruptey Code as in-
cluding a “right to payment.” See 11 U. S. C. §101(4)(A).
Nothing in § 106(c) provides a similar express authorization
for monetary recovery from the States.

The language of § 106(c)(2) is more indicative of declaratory
and injunctive relief than of monetary recovery. The clause
echoes the wording of sections of the Code such as §505,
which provides that “the court may determine the amount or
legality of any tax,” 11 U. S. C. §505(a)(1), a determination
of an issue that obviously should bind the governmental unit
but that does not require a monetary recovery from a State.
We therefore construe §106(c) as not authorizing monetary
recovery from the States. Under this construction of § 106
(¢), a State that files no proof of claim would be bound, like
other creditors, by discharge of debts in bankruptey, includ-
ing unpaid taxes, see Neavear v. Schweiker, 674 F. 2d 1201,
1204 (CAT 1982); cf. Gwilliam v. United States, 519 F. 2d
407, 410 (CA9 1975), but would not be subjected to monetary
recovery.

B S e e e e
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We are not persuaded by the suggestion of petitioner’s
amicus that the use of the word “determine” in the jurisdic-
tional provision of the Code, 28 U. S. C. §157(b)(1) (1982
ed., Supp. V), is to the contrary. Brief for INSLAW, Inc.,
as Amicus Curiae 10-11. That provision authorizes bank-
ruptey judges to determine “cases” and “proceedings,” not
issues, and provides that the judge may “enter appropriate
orders and judgments,” not merely bind the governmental
unit by its determinations. Moreover, the construction we
give to §106(c) does not render irrelevant the language of
the section that it applies “notwithstanding any assertion
of sovereign immunity.” The section applies to the Fed-
eral Government as well, see 11 U. S. C. §101(26) (defining
“governmental unit” as including the “United States”), and
the language in §106(c) waives the sovereign immunity of
the Federal Government so that the Federal Government is
bound by determinations of issues by the bankruptey courts
even when it did not appear and subject itself to the jurisdic-
tion of such courts. See, e. g., Neavear, supra, at 1204.

Petitioner contends that the language of the sections con-
taining the trigger words supplies the necessary authoriza-
tion for monetary recovery from the States. This interpre-
tation, however, ignores entirely the limiting language of
§106(c)(2). Indeed, §106(c), as interpreted by petitioner,
would have exactly the same effect if subsection (¢)(2) had
been totally omitted. “It is our duty ‘to give effect, if possi-
ble, to every clause and word of a statute,”” United States v.
Menasche, 348 U. S. 528, 538-539 (1955) (quoting Montclair
v. Ramsdell, 107 U. S. 147, 152 (1883)), and neither peti-
tioner nor his amicus suggests any effect that their interpre-
tation gives to subsection (¢)(2).

Finally, petitioner’s reliance on the legislative history of
§ 106(c) is also misplaced. He points in particular to floor
statements to the effect that “section 106(c) permits a trustee
or debtor in possession to assert avoiding powers under title
11 against a governmental unit.” See 124 Cong. Rec. 32394

DR e e e ]
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(1978) (statement of Rep. Edwards); id., at 33993 (statement
of Sen. DeConcini). The Government suggests that these
statements should be construed as referring only to cases in
which the debtor retains a possessory or ownership interest
in the property that the trustee seeks to recover, Brief for
United States 20, and cites as an example this Court’s deci-
sion in United States v. Whiting Pools, Inc., 462 U. S. 198
(1983) (holding that the Internal Revenue Service could be
required to turn over to bankrupt estate tangible property to
which debtor retained ownership).

The weakness in petitioner’s argument is more funda-
mental, however, as the Second Circuit properly recognized.
As we observed in Dellmuth v. Muth, 491 U. S., at 230,
“[M]egislative history generally will be irrelevant to a judicial
inquiry into whether Congress intended to abrogate the
Eleventh Amendment.” If congressional intent is unmistak-
ably clear in the language of the statute, reliance on commit-
tee reports and floor statements will be unnecessary, and if
it is not, Atascadero will not be satisfied. 491 U. S., at 228-
229. Similarly, the attempts of petitioner and his amicus to
construe § 106(c) in light of the policies underlying the Bank-
ruptey Code are unavailing. These arguments are not based
in the text of the statute and so, too, are not helpful in
determining whether the command of Atascadero is satisfied.
See 491 U. S., at 230.

We hold that in enacting § 106(c) Congress did not abrogate
the Eleventh Amendment immunity of the States. There-
fore, petitioner’s actions in United States Bankruptey Court
under §§542(b) and 547(b) of the Code are barred by the
Eleventh Amendment. Since we hold that Congress did not
abrogate Eleventh Amendment immunity by enacting § 106
(e), we need not address whether it had the authority to do so
under its bankruptey power. Cf. Pennsylvania v. Union
Gas Co., 491 U. S. 1 (1989). The judgment of the Second
Circuit is affirmed.

It is so ordered.
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JUSTICE O’CONNOR, concurring.

Although I agree with JUSTICE SCALIA that Congress may
not abrogate the States’ Eleventh Amendment immunity by
enacting a statute under the Bankruptey Clause, a majority
of the Court addresses instead the question whether Con-
gress expressed a clear intention to abrogate the States’
Eleventh Amendment immunity. On the latter question, I
agree with JUSTICE WHITE and join the plurality’s opinion.

JUSTICE SCALIA, concurring in the judgment.

I concur in the Court’s judgment that “petitioner’s actions
in United States Bankruptcy Court under §§542(b) and
547(b) of the [Bankruptey] Code are barred by the Eleventh
Amendment.” Ante,.at 104. I reach this conclusion, how-
ever, not on the plurality’s basis that “Congress did not ab-
rogate Eleventh Amendment immunity” of the States, ibid.,
but on the ground that it had no power to do so. As I ex-
plained in my opinion concurring in part and dissenting in
part in Pennsylvania v. Union Gas Co., 491 U. S. 1, 35-42
(1989), it makes no sense to affirm the constitutional principle
established by Hans v. Louisiana, 134 U. S. 1 (1890), that
“‘a suit directly against a State by one of its own citizens is
not one to which the judicial power of the United States ex-
tends, unless the State itself consents to be sued,”” Welch v.
Texas Dept. of Highways and Public Transp., 483 U. S. 468,
486 (1987) (plurality opinion), quoting Hans, supra, at 21
(Harlan, J., concurring), and to hold at the same time that
Congress can override this principle by statute in the exer-
cise of its Article I powers. Union Gas involved Congress’
powers under the Commerce Clause, but there is no basis
for treating its powers under the Bankruptcy Clause any
differently. Accordingly, I would affirm the judgment of
the Court of Appeals without the necessity of considering
whether Congress intended to exercise a power it did not
possess.
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JUSTICE MARSHALL, with whom JUSTICE BRENNAN, JUS-
TICE BLACKMUN, and JUSTICE STEVENS join, dissenting.

In my view, the language of §106(c) of the Bankruptey
Code (Code), 11 U. S. C. §106(c), satisfies even the require-
ment that Congress’ intent to abrogate the States’ Eleventh
Amendment immunity be “unmistakably clear.” Atascadero
State Hospital v. Scanlon, 473 U. S. 234, 242 (1985). Be-
cause Congress clearly expressed its intent to authorize a
bankruptey court to issue a money judgment against a State
that has not filed a proof of claim in a bankruptey proceeding,
and because Congress has the authority under the Bank-
ruptey Clause to abrogate the States’ Eleventh Amendment
immunity, I respectfully dissent.

Section 106(c) states that, “notwithstanding any assertion
of sovereign immunity,” any Code provision containing one of
the trigger words—“creditor,” “entity,” or “governmental
unit” —applies to the States, and that “a determination by the
court of an issue arising under such a provision binds [the
States]” (emphasis added). The drafters of §106(c) were
fully aware of “the requirement in case law that an express
waiver of sovereign immunity is required in order to be effec-
tive.” 124 Cong. Rec. 32394 (1978) (statement of Rep. Ed-
wards); id., at 33993 (statement of Sen. DeConcini); see Em-
ployees v. Missourt Dept. of Public Health and Welfare, 411
U. S. 279, 285 (1973). They therefore carefully abrogated
the States’ sovereign immunity in three steps. First, they
eliminated “any assertion of sovereign immunity.” § 106(c).
Second, they included States within the trigger words used
elsewhere in the Code. §106(c)(1). Third, they provided
that States would be bound by the orders of the bankruptey
court. §106(c)(2). What the plurality sees as redundancy
in subsections (¢)(1) and (¢)(2) is thus more reasonably under-
stood as evidence of the importance Congress attached to
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ensuring that the abrogation of sovereign immunity was
express.'

By its terms, §106(c) makes no distinction between Code
provisions that contain trigger words and permit only injunc-
tive and declaratory relief, and Code provisions that contain
trigger words and permit money judgments. Nevertheless,
by placing heavy emphasis on the word “determination” in
§106(c)(2), the plurality concludes that §106(c), in its en-
tirety, is “more indicative of declaratory and injunctive relief
than of monetary recovery.” Ante, at 102. The plurality
justifies this conclusion by accepting an analogy to the use of
the word “determine” in a Code provision dealing with taxes,
§505(a)(1), while rejecting an equally compelling analogy to
the use of the word “determine” in the Code’s jurisdictional
provision, 28 U. S. C. §157(b)(1) (1982 ed., Supp. V). But
instead of trying to force meaning into the word “determina-
tion” through competing analogies to other Code provisions,
we should give decisive weight to the explicit language ab-
rogating sovereign immunity.

The plurality correctly points out that the abrogation of
sovereign immunity in §106(c) should not be read to over-

' Not surprisingly, most courts considering § 106(c) have concluded that
it clearly allows a trustee to recover preferences from a State and to re-
quire a State to turn over money belonging to the debtor. See, e. g.,
WJIM, Inc. v. Massachusetts Dept. of Public Welfare, 840 F. 2d 996, 1001
(CA1 1988); McVey Trucking, Inc. v. Secretary of State of Illinois, 812 F.
2d 311, 326-327 (CAT), cert. denied, 484 U. S. 895 (1987); Neavear v.
Schweiker, 674 F. 2d 1201, 1202-1204 (CA7 1982); Rhode Island Ambu-
lance Services, Inc. v. Begin, 92 B. R. 4, 6-7 (Bkrtey. Ct., RI 1988); Tew
v. Arizona State Retirement System, 78 B. R. 328, 329-331 (SD Fla. 1987);
cf. Gingold v. United States, 80 B. R. 555, 561 (Bkrtey. Ct., ND Ga. 1987);
R & L Refunds v. United States, 45 B. R. 733, 735 (Bkrtcy. Ct.,WD Ky.
1985); Gower v. Farmers Home Administration, 20 B. R. 519, 521-522
(Bkrtey. Ct., MD Ga. 1982); Remke, Inc. v. United States, 5 B. R. 299,
300-302 (Bkrtey. Ct., ED Mich. 1980). A leading bankruptecy commen-
tator also reads § 106(c) to abrogate state sovereign immunity. 2 Collier
on Bankruptey 9106.04 (15th ed. 1989).
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whelm the narrow scope of the voluntary waiver set forth in
§§106(a) and (b). But the plurality’s conclusion that § 106(c)
must therefore refer only to declarative and injunctive relief
rests on the mistaken assumption that, without such a nar-
rowing interpretation, “the only limit is the number of provi-
sions in the Bankruptcy Code containing one of the trigger
words.” Ante, at 102 (emphasis added). The plurality then
raises the specter that “§106(c) would apply in a scatter-
shot fashion to over 100 Code provisions,” ibid., offering vir-
tually endless opportunities for money judgments against the
States.

Nothing could be further from the truth, for most of the
Code provisions containing trigger words do not contemplate
money judgments. Some provide States, in their role as
creditors or entities, with rights against the debtor.? Oth-
ers limit relief against “creditors,” “entities,” or “govern-
mental units” to declaratory or injunctive relief.> Only a

?See, e. g., $303(b)(1) (permitting three or more “entities” to file an in-
voluntary case against a debtor); § 303(c) (giving “creditors” who do not file
an involuntary case the same rights as those who do); §303(j) (requiring
notice to all “creditors” before a court may dismiss an involuntary case);
§341(a) (requiring a meeting of “creditors”); § 343 (permitting “creditors”
to examine the debtor); § 349(b)(3) (revesting property in an “entity” if the
petition is dismissed); § 361 (setting forth adequate protection for certain
property interests of an “entity”); §363(c)(2)(A) (preventing use, lease,
or sale of cash collateral assets absent consent of an interested “entity”);
§8 501 and 502 (regulating filing of proofs of claims by “creditors”); § 506(a)
(granting secured status to lien “creditors”); § 553 (granting rights of setoff
to certain “creditors”); §§702(a) and 705 (giving qualified “creditors” the
right to vote for the trustee and the creditors’ committee); §§ 507 and 726
(setting forth priorities of distribution to “creditors”); § 727(c) (giving a
“creditor” the right to object to a discharge); § 1102 (providing for court
appointed creditors’ committee); § 1109(b) (giving a “creditor” the right to
be heard on any issue); § 1121(c) (providing that a “creditor” may file a re-
organization plan).

?See, e. g., §365 (permitting the trustee to assume or reject executory
contracts and unexpired leases in certain circumstances); § 505 (permitting
the bankruptcy court to determine the debtor’s tax liability in certain cir-
cumstances); § 525 (protecting the debtor against government discrimina-
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handful of the triggered sections clearly contemplate money
judgments against a “creditor,” “entity,” or “governmental
unit.” These include the Code provisions at issue in this
case, 1. e., the provision giving a trustee the power to avoid
preferential payments made to “creditors,” §547, and the
provision requiring “entities” to turn over property and
money belonging to the debtor. §542.* Thus, rather than
reading § 106(c) in isolation as the plurality does, the provi-
sion should be read in light of the Code provisions containing
the trigger words “creditor,” “entity,” and “governmental
unit.” Only in this way is it possible to appreciate the lim-
ited extent to which Congress sought to abrogate the States’
sovereign immunity in §106(c). See Kelly v. Robinson, 479
U. S. 36, 43 (1986) (Code should be read as an integrated
whole).

By expressly including States within the terms “creditor”
and “entity,” Congress intended States generally to be
treated the same as ordinary “creditors” and “entities,” who
are subject to money judgments in a relatively small number
of Code provisions. The effect of today’s decision is to ex-
empt States from these provisions, which are crucial to the
efficacy of the Code. The plurality therefore ignores Con-
gress’ careful choice of language and turns States into pre-

tion in licensing and employment); § 1141 (binding “creditors” to the terms
of a confirmed reorganization plan and discharging all other claims); § 1142
(permitting the bankruptey court to require performance of any act neces-
sary to carry out a confirmed reorganization plan); § 1143 (preventing an
“entity” that fails to perform a required act from participating in the distri-
bution of estate assets).

*Several Code provisions that permit money judgments do not apply to
States. For example, 11 U. S. C. §362(h) (1982 ed., Supp. V) provides
that an individual injured as a result of a willful violation of an automatic
stay may recover actual damages and, where appropriate, punitive dam-
ages. Because §362(h) contains no trigger words, it does not apply to
States. See also Prime, Inc. v. Illinois Dept. of Transp., 44 B. R. 924,
925-927 (Bkrtey. Ct., WD Mo. 1984); Gillman v. Board of Trustees of Al-
pine School Dist., 40 B. R. 781, 788-790 (Bkrtcy. Ct., Utah 1984).




110 OCTOBER TERM, 1988
MARSHALL, J., dissenting A9DRTTIRESH

ferred actors.” By allowing a trustee to recapture payments
made to creditors 90 days before a bankruptcy petition is
filed, the preference provision prevents anxious creditors
from grabbing payments from an insolvent debtor and hence
getting more than their fair share. After today, however,
any State owed money by a debtor with financial problems
will have a strong incentive to collect whatever it can, as fast
as it can, even if doing so pushes the debtor into bankruptcy.
Ordinary creditors will soon realize that States can receive
more than their fair share; the very existence of this govern-
mental power will cause these other creditors, in turn, to in-
crease pressure on the debtor. See McVey Trucking, Inc.
v. Secretary of State of Illinois, 812 F. 2d 311, 328 (CAT),
cert. denied, 484 U. S. 895 (1987).® The turnover provision
is designed to prevent third parties from keeping property of
the debtor or from refusing to make payments owed to the
debtor, thereby aiding the reorganization of the debtor’s af-

>When Congress wanted to grant States special treatment, it specifi-
cally used the term “governmental unit.” See, e. ¢., § 101(35) (1982 ed.,
Supp. V) (defining the term “person” so that it does not generally include a
“governmental unit”); § 346(f) (requiring the trustee to withhold State and
local taxes from claims based on wages or salaries); §§ 362(b)(4) and (5) (ex-
empting from the automatic stay provision actions of “governmental units”
to enforce police or regulatory powers); § 362(b)(9) (1982 ed., Supp. V) (ex-
empting from the automatic stay provision a “governmental unit’s” issu-
ance of a notice of tax deficiency); § 507(a)(7) (1982 ed., Supp. V) (creating
relatively high priority for certain taxes owed to “governmental units”);
§§ 523(a)(1) and (7) (exempting from discharge certain taxes and fines pay-
able to “governmental units”); §523(a)(8) (exempting from discharge stu-
dent loans guaranteed by “governmental units”); § 1129(d) (barring bank-
ruptey court from confirming a reorganization plan if the prineipal purpose
of the plan is the avoidance of taxes).

*The plurality’s decision to exempt States from the preference provi-
sion is contrary to the understanding of the members of the Conference
Committee who presented § 106(c) to Congress. See 124 Cong. Rec. 32394
(1978) (statement of Rep. Edwards) (§ 106(c) will cover situations in which
“a trustee or debtor in possession . . . assert[s] avoiding powers under title
11 against a governmental unit”); id., at 33993 (statement of Sen. DeCon-
cini) (same).
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fairs or the orderly and equitable distribution of the estate.
See United States v. Whiting Pools, Inc., 462 U. S. 198,
202-203 (1983). Exempting States from this provision, as
well as from the preference provision, undermines these im-
portant policy goals of the Code.

My conclusion that Congress intended § 106(c) to abrogate
the States’ Eleventh Amendment immunity against money
judgments requires me to decide whether Congress has the
authority under the Bankruptey Clause to do so.” In Penn-
sylvania v. Union Gas Co., 491 U. S. 1, 19 (1989) (plurality
opinion); id., at 57 (WHITE, J., concurring in judgment), we
held that Congress has the authority under the Commerce
Clause to abrogate the States’ Eleventh Amendment immu-
nity. I see no reason to treat Congress’ power under the
Bankruptey Clause any differently, for both constitutional
provisions give Congress plenary power over national eco-
nomic activity. See The Federalist No. 42, p. 271 (C.
Rossiter ed. 1961) (J. Madison) (describing the Bankruptey
Clause and the Commerce Clause as “intimately connected”);
cf., ante, at 105 (SCALIA, J., concurring in judgment).

For the reasons stated, I respectfully dissent.

JUSTICE STEVENS, with whom JUSTICE BLACKMUN joins,
dissenting.

While I join JUSTICE MARSHALL’s dissenting opinion, I
think it is appropriate to explain why the legislative history
of 11 U. S. C. §106 lends added support to his reading of the
statute.

The drafters of the Bankruptey Code were well aware of
the value to the bankruptey administration process of a
waiver of federal and state sovereign immunity. In 1973,
five years before the Code was enacted, the Commission on
the Bankruptcy Laws of the United States proposed a broad

"The Bankruptey Clause provides: “Congress shall have Power To . . .
establish . . . uniform Laws on the subject of Bankruptcies throughout the
United States.” U. S. Const., Art. I, §8, cl. 4.
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waiver of sovereign immunity under which every provision of
the proposed bankruptcy bill would apply to the States.
That provision was not enacted into law apparently because
of concerns that Congress did not have the constitutional
power to abrogate completely the States’ sovereign immu-
nity. See H. R. Rep. No. 95-595, p. 317 (1977); S. Rep.
No. 95-989, p. 29 (1978). Instead, the initial legislation
drafted by Congress limited the waiver of sovereign immu-
nity to compulsory counterclaims and offsets, the provisions
that now appear in §§106(a) and 106(b). Section 106(c),
added after the bill that became the Bankruptey Code was re-
ported by the Senate and House Committees, restored to a
large extent the power of the bankruptey courts over States
that had first been proposed in 1973. Whereas the waiver
contained in the Commission on the Bankruptcy Laws’ pro-
posal would have subjected the States to suit under every
provision of the Code, the application of § 106(c) was limited
to those Code provisions containing the statutory trigger
words. The House and Senate sponsors explained in floor
statements:

“The provision is included to comply with the require-
ment in case law that an express waiver of sovereign
immunity is required in order to be effective. Section
106(c) codifies in re Gwilliam, 519 F.2d 407 (9th Cir.,
1975), and in re Dolard, 519 F.2d 282 (9th Cir., 1975),
.permitting the bankruptcy court to determine the
amount and dischargeability of tax liabilities owing by
the debtor or the estate prior to or during a bankruptey
case whether or not the governmental unit to which such
taxes are owed files a proof of claim. . . . [Slubsection
(c) is not limited to those issues, but permits the bank-
ruptey court to bind governmental units on other mat-
ters as well. For example, section 106(c) permits a
trustee or debtor in possession to assert avoiding powers
under title 11 against a governmental unit; contrary lan-
guage in the House report to H.R. 8200 is thereby over-
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ruled.” 124 Cong. Rec. 32394 (1978) (statement of Rep.
Edwards); id., at 33993 (statement of Sen. DeConecini).

The sponsors later added:

“Section 547(b)(2) of the House amendment adopts a pro-
vision contained in the House bill and rejects an alterna-
tive contained in the Senate amendment relating to the
avoidance of a preferential transfer that is payment of a
tax claim owing to a governmental unit. As provided,
section 106(c) of the House amendment overrules con-
trary language in the House report with the result that
the Government is subject to avoidance of preferential
transfers.” Id., at 32400 (statement of Rep. Edwards);
id., at 34000 (statement of Sen. DeConcini).

Although the primary object of § 106(c) was to provide the
bankruptey court with authority to determine the amount
and dischargeability of tax liabilities even if a claim has not
been filed, the legislative history thus indicates that the pro-
vision was also intended to cover “other matters as well,” in-
cluding specifically the avoidance of preferential transfers.
There was no suggestion that this authority did not include
the power to order the return of real property and the pay-
ment of money damages or that the issues that the bank-
ruptey court could determine under § 106(c) were limited to
whether prospective or declaratory relief was appropriate.

The fact that paragraph (c) was added to the bill after para-
graphs (a) and (b) had been reported out of Committee also
explains why those paragraphs were not rewritten to elimi-
nate any possible redundancy in the section. Given this his-
tory it is apparent that the initial phrase in paragraph (c)
(“le]xcept as provided in subsections (a) and (b)”) constituted
a declaration that the new subsection provided an additional
mechanism by which the bankruptey courts could bind States
and did not derogate from the power granted under the other
two subsections.
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There is no question that § 106(c) effects a waiver of sover-
eign immunity. The statute, which applies to the Federal
Government, the States, and municipalities alike, see 11
U. S. C. §101(21), states in the clearest possible terms that
provisions of the Code using any of the trigger words apply to
governmental units “notwithstanding any assertion of sover-
eign immunity,” and the legislative history supports that
reading. It is well settled that when the Federal Govern-
ment waives its sovereign immunity, the scope of that waiver
is construed liberally to effect its remedial purposes. See
Block v. Neal, 460 U. S. 289, 298 (1983); United States v.
Yellow Cab Co., 340 U. S. 543, 554-555 (1951); Larson v.
Domestic & Foreign Commerce Corp., 337 U. S. 682, 709
(1949) (Frankfurter, J., dissenting); Great Northern Life Ins.
Co. v. Read, 322 U. S. 47, 59 (1944) (Frankfurter, J., dissent-
ing); see also Finley v. United States, 490 U. S. 545, 578—580
(1989) (STEVENS, J., dissenting). The same rule should be
applied under this section when the defendant is a State,
rather than the Federal Government or a municipality. Cf.
Missourt v. Jenkins, 491 U. S. 274, 281-282 (1989) (whether
Congress intended an enhancement of a reasonable attor-
ney’s fee under § 1988 should not turn on whether the party
against whom fee is awarded is a State). I would therefore
hold that the determinations that a bankruptcy court may
make under §106(c) include a determination that a State
must pay money damages under a Code provision containing
one of the trigger words.
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SABLE COMMUNICATIONS OF CALIFORNIA, INC. v
FEDERAL COMMUNICATIONS COMMISSION ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
CENTRAL DISTRICT OF CALIFORNIA

No. 88-515. Argued April 19, 1989 —Decided June 23, 1989*

Section 223(b) of the Communications Act of 1934, as amended, bans inde-
cent as well as obscene interstate commercial telephone messages, com-
monly known as “dial-a-porn.” Under its predecessor provision—which
sought to restrict minors’ access to dial-a-porn—the Federal Communi-
cations Commission (FCC), after lengthy court proceedings, had promul-
gated regulations laying out means by which dial-a-porn sponsors could
screen out underaged callers. Sable Communications of California,
which offers sexually oriented prerecorded telephone messages to callers
both in and outside the Los Angeles metropolitan area, brought suit in
the District Court, claiming that § 223(b)’s obscenity and indecency pro-
visions were unconstitutional, chiefly under the First and Fourteenth
Amendments, and seeking an injunction enjoining the FCC and the Jus-
tice Department from initiating any criminal investigation or prosecu-
tion, civil action, or administrative proceeding under the statute and a
declaratory judgment. The court denied Sable’s request for a prelimi-
nary injunction against enforcement of the ban on obscene telephone
messages, rejecting the argument that the statute was unconstitutional
because it created a national standard of obscenity. However, it issued
the injunction with regard to the indecent speech provision, holding that
the provision was overbroad and unconstitutional because it was not nar-
rowly drawn to achieve the legitimate state interest of protecting chil-
dren from exposure to indecent dial-a-porn messages.

Held:

1. Section 223(b) does not unconstitutionally prohibit the interstate
transmission of obscene commercial telephone messages. The protec-
tion of the First Amendment does not extend to obscene speech. In
addition, §223(b) does not contravene the “contemporary community
standards” requirement of Miller v. California, 413 U. S. 15, since it no
more establishes a “national standard” of obscenity than do federal stat-
utes prohibiting the mailing of obscene materials or the broadcasting of

*Together with No. 88-525, Federal Communications Commission et
al. v. Sable Communications of California, Inc., also on appeal from the
same court.
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obscene messages. There is no constitutional barrier under Miller to
prohibiting communications that are obscene in some communities under
local standards even though they are not obscene in others. Sable,
which has the burden of complying with the prohibition, is free to tailor
its messages, on a selective basis, to the communities it chooses to serve.
Pp. 124-126.

2. Section 223(b)’s ban on indecent telephone messages violates the
First Amendment since the statute’s denial of adult access to such mes-
sages far exceeds that which is necessary to serve the compelling inter-
est of preventing minors from being exposed to the messages. FCC v.
Pacifica Foundation, 438 U. S. 726, an emphatically narrow ruling giv-
ing the FCC power to regulate an indecent radio broadcast, is readily
distinguishable from these cases. Pacifica, which did not involve a total
ban on broadecasting indecent material, relied on the “unique” attributes
of broadcasting, which can intrude on the privacy of the home without
prior warning of content and which is uniquely accessible to children.
In contrast, the dial-it medium requires the listener to take affirmative
steps to receive the communications. The Government’s argument that
nothing less than a total ban could prevent children from gaining access
to the messages and that this Court should defer to Congress’ conclu-
sions and factual findings to that effect is unpersuasive. There is no evi-
dence to show that children would have evaded the rules that the FCC,
after prolonged proceedings, had determined would keep the messages
out of their reach. Moreover, deference to Congress’ legislative find-
ings cannot limit judicial inquiry where First Amendment rights are at
stake. Here, the congressional record contains no legislative findings
that would justify a conclusion that there are no constitutionally accept-
able less restrictive means to achieve the Government’s interest in pro-
tecting minors. Pp. 126-131.

692 F. Supp. 1208, affirmed.

WHITE, J., delivered the opinion for a unanimous Court with respect to
Parts I, II, and IV, and the opinion of the Court with respect to Part III, in
which REENQUIST, C. J., and BLACKMUN, O’CONNOR, SCALIA, and KEN-
NEDY, JJ., joined. ScALIA, J., filed a concurring opinion, post, p. 131.
BRENNAN, J., filed an opinion concurring in part and dissenting in part, in
which MARSHALL and STEVENS, JJ., joined, post, p. 133.

Richard G. Taranto argued the cause for appellees in
No. 88-515 and for appellants in No. 88-525. With him on
the briefs were Acting Solicitor General Bryson, Assistant
Attorney General Bolton, Deputy Solicitor General Wallace,
Barbara L. Herwig, Jacob M. Lewis, and Diane S. Killory.
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Laurence H. Tribe argued the cause for appellant in
No. 88-515 and for appellee in No. 88-525. With him on
the brief were Brian Stuart Koukoutchos, Lawrence E.
Abelman, Norman S. Beier, Richard K. Simon, and Lee L.
Blackman.t

JUSTICE WHITE delivered the opinion of the Court.

The issue before us is the constitutionality of § 223(b) of the
Communications Act of 1934. 47 U. S. C. §223(b) (1982 ed.,
Supp. V). The statute, as amended in 1988, imposes an out-
right ban on indecent as well as obscene interstate commercial
telephone messages. The District Court upheld the prohi-
bition against obscene interstate telephone communications
for commercial purposes, but enjoined the enforcement of the
statute insofar as it applied to indecent messages. We affirm
the District Court in both respects.

¥

In 1983, Sable Communications, Inc., a Los Angeles-based
affiliate of Carlin Communications, Inc., began offering sexu-

tBriefs of amici curiae were filed for Minority Members of the Com-
mittee on Energy and Commerce of the United States House of Represent-
atives by John J. Adams; for Action for Children’s Television et al. by
Timothy B. Dyk, Henry Geller, John A. Powell, C. Edwin Baker, Susan
M. Liss, Jan G. Levine, Howard Monderer, Lotis J. Schiffer, Karen
Christensen, Andrew Jay Schwartzman, Paula A. Jameson, Nancy H.
Hendry, J. Laurent Scharff, Jane E. Kirtley, Bruce W. Sanford, and Rob-
ert A. Beizer; for the American Family Association, Inc., by Peggy M.
Coleman; for the Association of Interactive Information Providers by Farl
Nicholas Selby and William Bennett Turner; for Citizens for Decency
through Law, Inc., by Benjamin W. Bull; for Home Box Office, Inc., by
Daniel M. Waggoner, Stuart R. Dunwoody, and Harold E. Akselrad; for
the Pacifica Foundation by William J. Byrnes; for Morality in Media, Inc.,
by Paul J. McGeady; for the San Francisco AIDS Foundation by Leonard
Graff; for the United States Catholic Conference by Mark E. Chopko; for
John W. Olivo, Jr., by Robert T. Perry; and for Jane Roe et al. by Bruce J.
Ennis.
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ally oriented prerecorded telephone messages' (popularly
known as “dial-a-porn”) through the Pacific Bell telephone
network. In order to provide the messages, Sable arranged
with Pacific Bell to use special telephone lines, designed to
handle large volumes of calls simultaneously. Those who
called the adult message number were charged a special fee.
The fee was collected by Pacific Bell and divided between the
phone company and the message provider. Callers outside
the Los Angeles metropolitan area could reach the number by
means of a long-distance toll call to the Los Angeles area code.

In 1988, Sable brought suit in District Court seeking de-
claratory and injunctive relief against enforcement of the
recently amended §223(b). The 1988 amendments to the
statute imposed a blanket prohibition on indecent as well as
obscene interstate commercial telephone messages. Sable
brought this action to enjoin the Federal Communications
Commission (FCC) and the Justice Department from initiat-
ing any criminal investigation or prosecution, civil action
or administrative proceeding under the statute. Sable also
sought a declaratory judgment, challenging the indecency and
the obscenity provisions of the amended §223(b) as uncon-
stitutional, chiefly under the First and Fourteenth Amend-
ments to the Constitution.

The District Court found that a concrete controversy
existed and that Sable met the irreparable injury require-
ment for issuance of a preliminary injunction under Elrod v.
Burns, 427 U. S. 347, 373 (1976). 692 F. Supp. 1208, 1209
(CD Cal. 1988). The District Court denied Sable’s request
for a preliminary injunction against enforcement of the stat-
ute’s ban on obscene telephone messages, rejecting the argu-
ment that the statute was unconstitutional because it created
a national standard of obscenity. The District Court, how-

'A typical prerecorded message lasts anywhere from 30 seconds to
two minutes and may be called by up to 50,000 people hourly through a
single telephone number. Comment, Telephones, Sex, and the First
Amendment, 33 UCLA L. Rev. 1221, 1223 (1986).

i
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ever, struck down the “indecent speech” provision of § 223(b),
holding that in this respect the statute was overbroad and un-
constitutional and that this result was consistent with F'CC v.
Pacifica Foundation, 438 U. S. 726 (1978). “While the gov-
ernment unquestionably has a legitimate interest in, e. g.,
protecting children from exposure to indecent dial-a-porn
messages, §223(b) is not narrowly drawn to achieve any such
purpose. Its flat-out ban of indecent speech is contrary to
the First Amendment.” 692 F. Supp., at 1209. Therefore,
the court issued a preliminary injunction prohibiting enforce-
ment of § 223(b) with respect to any communication alleged to
be “indecent.”

We noted probable jurisdiction on Sable’s appeal of the ob-
scenity ruling (No. 88-515); we also noted probable jurisdic-
tion on the federal parties’ cross-appeal of the preliminary
injunction holding the statute unconstitutional with respect
to its ban on indecent speech (No. 88-525). 488 U. S. 1003
(1989).2

II

While dial-a-porn services are a creature of this decade,
the medium, in its brief history, has been the subject of much
litigation and the object of a series of attempts at regula-

*Sable appealed the District Court ruling to the Court of Appeals for
the Ninth Circuit, concurrently filing an emergency motion for an injune-
tion pending appeal. The District Court entered an order temporarily en-
joining the FCC from enforcing the statute during the pendency of the ap-
peal. After the federal parties filed their notice of appeal to this Court
from the Distriet Court’s grant of the preliminary injunction as to “inde-
cent” communication, the Court of Appeals for the Ninth Circuit entered
an order directing Sable either to file a motion for voluntary dismissal or to
show cause why the appeal should not be dismissed for lack of jurisdiction.
Sable filed an ex parte application to this Court for an injunction pending
appeal, as well as a return on the Court of Appeals’ order to show cause.
The Court of Appeals entered an order dismissing the appeal since the fil-
ing of a direct appeal by the FCC had the effect of transferring Sable’s ap-
peal to this Court.
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tion.* The first litigation involving dial-a-porn was brought
under 82 Stat. 112, 47 U. S. C. §223, which proscribed know-
ingly “permitting a telephone under [one’s] control” to be
used to make “any comment, request, suggestion or proposal
which is obscene, lewd, lascivious, filthy, or indecent.”
However, the FCC concluded in an administrative action that
the existing law did not cover dial-a-porn. In re Application
for Review of Complaint Filed by Peter F. Cohalan, FCC
File No. E-83-14 (memorandum opinions and orders adopted
May 13, 1983).

In reaction to that FCC determination, Congress made its
first effort explicitly to address “dial-a-porn” when it added a
subsection 223(b) to the 1934 Communications Act. The pro-
vision, which was the predecessor to the amendment at issue
in this case, pertained directly to sexually oriented commer-
cial telephone messages and sought to restrict the access of
minors to dial-a-porn. The relevant provision of the Act,
Federal Communications Commission Authorization Act of
1983, Pub. L. 98-214, §8(b), 97 Stat. 1470, made it a crime to
use telephone facilities to make “obscene or indecent” inter-
state telephone communications “for commercial purposes to
any person under eighteen years of age or to any other per-
son without that person’s consent.” 47 U. S. C. §223(b)(1)
(A) (1982 ed., Supp. V). The statute criminalized commer-
cial transmission of sexually oriented communications to mi-
nors and required the FCC to promulgate regulations laying
out the means by which dial-a-porn sponsors could screen out
underaged callers. §223(b)(2). The enactment provided
that it would be a defense to prosecution that the defendant
restricted access to adults only, in accordance with proce-
dures established by the FCC. The statute did not criminal-

s Dial-a-porn is big business. The dial-a-porn service in New York City
alone received six to seven million calls a month for the 6-month period
ending in April 1985. Carlin Communications, Inc. v. FCC, 787 F. 2d
846, 848 (CAZ2 1986).
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ize sexually oriented messages to adults, whether the mes-
sages were obscene or indecent.

The FCC initially promulgated regulations that would have
established a defense to message providers operating only
between the hours of 9 p.m. and 8 a.m. eastern time (time
channeling) and to providers requiring payment by credit
card (screening) before transmission of the dial-a-porn mes-
sage. Restrictions on Obscene or Indecent Telephone Mes-
sage Services, 47 CFR §64.201 (1988). In Carlin Commu-
nications, Inc. v. FCC, 749 F. 2d 113 (1984) (Carlin I),
the Court of Appeals for the Second Circuit set aside the time
channeling regulations and remanded to the FCC to examine
other alternatives, concluding that the operating hours re-
quirement was “both overinclusive and underinclusive” be-
cause it denied “access to adults between certain hours, but
not to youths who can easily pick up a private or public tele-
phone and call dial-a-porn during the remaining hours.” Id.,
at 121. The Court of Appeals did not reach the constitution-
ality of the underlying legislation.

In 1985, the FCC promulgated new regulations which con-
tinued to permit credit card payment as a defense to prosecu-
tion. Instead of time restrictions, however, the Commission
added a defense based on use of access codes (user identifi-
cation codes). Thus, it would be a defense to prosecution
under §223(b) if the defendant, before transmission of the
message, restricted customer access by requiring either pay-
ment by credit card or authorization by access or identi-
fication code. 50 Fed. Reg. 42699, 42705 (1985). The regu-
lations required each dial-a-porn vendor to develop an
identification code data base and implementation scheme.
Callers would be required to provide an access number for
identification (or a credit card) before receiving the message.
The access code would be received through the mail after the
message provider reviewed the application and concluded
through a written age ascertainment procedure that the ap-
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plicant was at least 18 years of age. The FCC rejected a
proposal for “exchange blocking” which would block or sereen
telephone numbers at the customer’s premises or at the tele-
phone company offices. In Carlin Communications, Inc. v.
FCC, 787 F. 2d 846 (CA2 1986) (Carlin 1I), the Court of Ap-
peals set aside the new regulations because of the FCC'’s fail-
ure adequately to consider customer premises blocking.
Again, the constitutionality of the underlying legislation was
not addressed.

The FCC then promulgated a third set of regulations,
which again rejected customer premises blocking but added
to the prior defenses of credit card payment and access code
use a third defense: message scrambling. 52 Fed. Reg.
17760 (1987). Under this system, providers would scramble
the message, which would then be unintelligible without the
use of a descrambler, the sale of which would be limited to
adults. On January 15, 1988, in Carlin Communications,
Inc. v. FCC, 837 F. 2d 546 (Carlin III), cert. denied,
488 U. S. 924 (1988), the Court of Appeals for the Second Cir-
cuit held that the new regulations, which made access codes,
along with credit card payments and scrambled messages,
defenses to prosecution under § 223(b) for dial-a-porn provid-
ers, were supported by the evidence, had been properly ar-
rived at, and were a “feasible and effective way to serve” the
“compelling state interest” in protecting minors, 837 F. 2d, at
555; but the Court directed the FCC to reopen proceedings if
a less restrictive technology became available. The Court of
Appeals, however, this time reaching the constitutionality of
the statute, invalidated § 223(b) insofar as it sought to apply
to nonobscene speech. Id., at 560, 561.

Thereafter, in April 1988, Congress amended §223(b) of
the Communications Act to prohibit indecent as well as
obscene interstate commercial telephone communications di-
rected to any person regardless of age. The amended stat-
ute, which took effect on July 1, 1988, also eliminated the
requirement that the FCC promulgate regulations for re-
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stricting access to minors since a total ban was imposed on
dial-a-porn, making it illegal for adults, as well as children, to
have access to the sexually explicit messages, Pub. L. 100-
297, 102 Stat. 424.* It was this version of the statute that
was in effect when Sable commenced this action.’

1“(b)(1) Whoever knowingly —

“(A) in the District of Columbia or in interstate or foreign communica-
tion, by means of telephone, makes (directly or by recording device) any
obscene or indecent communication for commercial purposes to any person,
regardless of whether the maker of such communication placed the call; or

“(B) permits any telephone facility under such person’s control to be
used for an activity prohibited by subparagraph (A),

“shall be fined not more than $50,000 or imprisoned not more than six
months, or both.”

> After Sable and the federal parties filed their jurisdictional statements
with this Court, but before we noted probable jurisdiction, §223(b) was
again revised by Congress in § 7524 of the Child Protection and Obscenity
Enforcement Act of 1988, § 7524, 102 Stat. 4502, which was enacted as
Title VII, Subtitle N, of the Anti-Drug Abuse Act of 1988, Pub. L. 100-
690 (codified at 47 U. S. C. §223(b) (1988 ed.)). This most recent legisla-
tion, signed into law on November 18, 1988, places the prohibition against
obscene commercial telephone messages in a subsection separate from that
containing the prohibition against indecent messages. In addition, under
the new law, the prohibition against obscene or indecent telephone mes-
sages is enforceable only through criminal penalties and no longer through
administrative proceedings by the FCC.

Section 223(b) of the Communications Act of 1934, as amended by § 7524
of the Child Protection and Obscenity Enforcement Act of 1988, states in
pertinent part:

“(b)(1) Whoever knowingly —

“(A) in the District of Columbia or in interstate or foreign communica-
tion, by means of telephone, makes (directly or by recording device) any
obscene communication for commercial purposes to any person, regardless
of whether the maker of such communication placed the call; or

“(B) permits any telephone facility under such person’s control to be
used for an activity prohibited by clause (i),

“shall be fined in accordance with title 18 of the United States Code, or
imprisoned not more than two years, or both.

“(2) Whoever knowingly —

“(A) in the District of Columbia or in interstate or foreign communica-
tion, by means of telephone, makes (directly or by recording device) any
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ITI

In the ruling at issue in No. 8-515, the District Court up-
held §223(b)’s prohibition of obscene telephone messages as
constitutional. We agree with that judgment. In contrast
to the prohibition on indecent communications, there is no
constitutio<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>