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SUPREME COURT OF THE UNITED STATES 
Allot ment  of  Justi ces

It is ordered that the following allotment be made of the Chief 
Justice and Associate Justices of this Court among the circuits, pur-
suant to Title 28, United States Code, Section 42, and that such 
allotment be entered of record, effective February 18, 1988, viz.:

For the District of Columbia Circuit, Willia m H. Rehnquist , 
Chief Justice.

For the First Circuit, William  J. Brennan , Jr ., Associate 
Justice.

For the Second Circuit, Thurgood  Marsh all , Associate 
Justice.

For the Third Circuit, William  J. Brennan , Jr ., Associate 
Justice.

For the Fourth Circuit, William  H. Rehnquist , Chief Justice.
For the Fifth Circuit, Byron  R. White , Associate Justice.
For the Sixth Circuit, Antonin  Scalia , Associate Justice.
For the Seventh Circuit, John  Paul  Stevens , Associate 

Justice.
For the Eighth Circuit, Harry  A. Blackmun , Associate Justice.
For the Ninth Circuit, Sandr a  Day  O’Connor , Associate 

Justice.
For the Tenth Circuit, Byron  R. White , Associate Justice.
For the Eleventh Circuit, Anthony  M. Kennedy , Associate 

Justice.
For the Federal Circuit, William  H. Rehnquist , Chief Justice.
February 18, 1988.

(For next previous allotment, and modifications, see 479 U. S., 
p. v, 483 U. S., pp. v, vi, and 484 U. S., pp. v, vi.)
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New York City’s Human Rights Law forbids discrimination based on race, 
creed, sex, and other grounds by any “place of public accommodation, 
resort or amusement,” but specifically exempts “any institution, club or 
place of accommodation which is in its nature distinctly private.” How-
ever, a 1984 amendment (Local Law 63) provides that any “institution, 
club or place of accommodation,” other than a benevolent order or a reli-
gious corporation, “shall not be considered in its nature distinctly pri-
vate” if it “has more than four hundred members, provides regular meal 
service and regularly receives payment. . . directly or indirectly from or 
on behalf of nonmembers for the furtherance of trade or business.” Im-
mediately after Local Law 63 became effective, appellant association 
filed a state-court suit against the city and some of its officials, seeking, 
inter alia, a declaration that the Law is unconstitutional on its face under 
the First and Fourteenth Amendments. The trial court entered a judg-
ment upholding the Law, and the intermediate state appellate court and 
the Court of Appeals of New York affirmed.

Held:
1. Appellant, a nonprofit association consisting of a consortium of 125 

other private New York clubs and associations, has standing to challenge 
Local Law 63’s constitutionality in this Court on behalf of its members, 
since those members “would otherwise have standing to sue in their 
own right” under Hunt v. Washington Apple Advertising Comm’n, 432 
U. S. 333, 343. Appellees’ contention that appellant’s member associa-

1
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tions must have standing to sue only on behalf of themselves, and not on 
behalf of their own members, misreads Hunt, which simply requires that 
members have standing to bring the same suit. Here, appellant’s mem-
ber associations would have standing to bring this same challenge to 
Local Law 63 on behalf of their own individual members, since those in-
dividuals “are suffering immediate or threatened injury” to their associa- 
tional rights as a result of the Law’s enactment. Warth v. Seldin, 422 
U. S. 490, 511. Pp. 8-10.

2. Appellant’s facial First Amendment attack cannot prevail. That 
attack must fail insofar as it is based on the claim that Local Law 63 is 
invalid in all of its applications. As appellant concedes, the Human 
Rights Law’s antidiscrimination provisions may be constitutionally ap-
plied to at least some of the large covered clubs under Roberts v. United 
States Jay cees, 468 U. S. 609, and Board of Directors of Rotary Infl v. 
Rotary Club, 481 U. S. 537. In finding that clubs comparable in size to, 
or smaller than, clubs covered by the Human Rights Law were not pro-
tected private associations, Roberts and Rotary emphasized the regular 
participation of strangers at club meetings, a factor that is no more 
significant to defining a club’s nonprivate nature than are Local Law 
63’s requirements that covered clubs provide “regular meal service” and 
receive regular nonmember payments “for the furtherance of trade or 
business.” Similarly, Local Law 63 cannot be said to infringe upon 
every club member’s right of expressive association, since, in the ab-
sence of specific evidence on the characteristics of any covered club, it 
must be assumed that many of the large clubs would be able to effec-
tively advance their desired viewpoints without confining their member-
ship to persons having, for example, the same sex or religion. Nor has 
appellant proved its claim that the Law is overbroad in that it applies to 
“distinctively private” clubs, since there is no evidence of any club, let 
alone a substantial number of clubs, for whom the Law impairs the abil-
ity to associate or to advocate public or private viewpoints. Thus, it 
must be assumed that the administrative and judicial opportunities avail-
able for individual associations to contest the Law’s constitutionality as 
it may be applied against them are adequate to assure that any over-
breadth will be curable through case-by-case analysis of specific facts. 
Pp. 10-15.

3. Appellant’s facial equal protection attack on Local Law 63’s exemp-
tion deeming benevolent orders and religious corporations to be “dis-
tinctly private” must also fail. The City Council could have reason-
ably believed that the exempted organizations are different in kind from 
appellant’s members, in the crucial respect of whether business activity 
(and therefore business opportunities for minorities and women) is prev-
alent among them. Cf. Bryant v. Zimmerman, 278 U. S. 63. More-
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over, New York state law indicates that benevolent orders and religious 
corporations are unique and thus that a rational basis exists for their ex-
emption here. Appellant has failed to carry its considerable burden of 
showing that this view is erroneous and that the issue is not truly de-
batable, since there is no evidence that a detailed examination of the 
practices, purposes, and structures of the exempted organizations would 
show them to be identical to the private clubs covered by the Law in the 
critical respect of whether business activity is prevalent among them. 
Pp. 15-18.

69 N. Y. 2d 211, 505 N. E. 2d 915, affirmed.

Whit e , J., delivered the opinion for a unanimous Court with respect to 
Parts I, II, and III, and an opinion of the Court with respect to Part IV, in 
which Rehn quis t , C. J., and Brenn an , Mars ha ll , Black mun , Ste -
ven s , O’Con no r , and Ken ne dy , JJ., joined. O’Con no r , J., filed a con-
curring opinion, in which Kenn edy , J., joined, post, p. 18. Scali a , J., 
filed an opinion concurring in part and concurring in the judgment, post, 
p. 20.

Alan Mansfield argued the cause for appellant. With him 
on the briefs were Angelo T. Cometa and Louis J. Lefkowitz.

Peter L. Zimroth argued the cause for appellees. With him 
on the brief were Leonard J. Koerner and Fay Leoussis.*

*Briefs of amici curiae urging reversal were filed for the Conference 
of Private Organizations by Thomas P. Ondeck; for the Club Managers As-
sociation of America by John M. Wood and David Ferber; and for the 
Francisca Club et al. by Michael H. Salinsky and Kevin M. Fong.

Briefs of amici curiae urging affirmance were filed for the State of New 
York et al. by Robert Abrams, Attorney General of New York, 0. Peter Sher-
wood, Solicitor General, and Suzanne M. Lyon and Elvia Rosales Arriola, 
Assistant Attorneys General, joined by the Attorneys General for their 
respective States as follows: John Van de Kamp of California, W. Cary 
Edwards of New Jersey, Donald J. Hanaway of Wisconsin, J. Joseph Cur-
ran, Jr., of Maryland, Neil F. Hartigan of Illinois, Hubert H. Humphrey 
III of Minnesota, Dave Frohnmayer of Oregon, James M. Shannon of 
Massachusetts, Frank J. Kelley of Michigan, and Charles Brown of West 
Virginia; for the city of Chicago by Judson H. Miner and Ruth M. Mos- 
covitch; for the city of Los Angeles et al. by Pamela A. Albers, and 
Vanessa Place; for the city and county of San Francisco by Louise H. 
Renne; for the Licensing Board of the city of Boston by Barbara A. H. 
Smith; for the American Bar Association by Robert MacCrate and Stark 
Ritchie; for the Anti-Defamation League of B’Nai B’rith et al. by Jill L.
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Justi ce  White  delivered the opinion of the Court.
New York City has adopted a local law that forbids dis-

crimination by certain private clubs. The New York Court 
of Appeals rejected a facial challenge to this law based on 
the First and Fourteenth Amendments. We sit in review of 
that judgment.

I
In 1965, New York City adopted a Human Rights Law that 

prohibits discrimination by any “place of public accommoda-
tion, resort or amusement.”* 1 This term is defined broadly
Kahn, Justin J. Finger, and Jeffrey P. Sinensky; for the Committees on 
Civil Rights and Sex and Law of the Association of the Bar of the city of 
New York by Robert M. Kaufman, Jonathan Lang, Arthur Leonard, Eve-
lyn F. Cohn, and Kay C. Murray; for the NOW Legal Defense and Educa-
tion Fund et al. by Sarah E. Bums, Judith I. Avner, and Beverly Gross; 
and for the U. S. Conference of Mayors et al. by Benna Ruth Solomon, 
Beate Bloch, and Nancy J. Bregstein.

Briefs of amici curiae were filed for the American Civil Liberties Union 
Foundation et al. by Burt Neubome, John A. Powell, Steven R. Shapiro, 
Isabelle Katz Pinzler, Arthur N. Eisenberg, Paul L. Hoffman, and Judith 
Resnik; and for the Lawyer’s Committee for Civil Rights Under Law by 
Lloyd N. Cutler, James Robertson, Conrad K. Harper, Stuart J. Land, 
Norman Redlich, 'William L. Robinson, and Judith Winston.

1 The Human Rights Law (Local Law No. 97 of 1965) makes it “an un-
lawful discriminatory practice for any person, being the owner, lessee, pro-
prietor, manager, superintendent, agent or employee of any place of public 
accommodation, resort or amusement, because of the race, creed, color, 
national origin or sex of any person directly or indirectly, to refuse, with-
hold from or deny to such person any of the accommodations, advantages, 
facilities or privileges thereof, or, directly or indirectly, to publish, circu-
late, issue, display, post or mail any written or printed communication, no-
tice or advertisement, to the effect that any of the accommodations, advan-
tages, facilities and privileges of any such place shall be refused, withheld 
from or denied to any person on account of race, creed, color, national ori-
gin or sex or that the patronage or custom thereat of any person belonging 
to or purporting to be of any particular race, creed, color, national origin, 
or sex is unwelcome, objectionable or not acceptable, desired or solicited.” 
N. Y. C. Admin. Code § 8-107(2) (1986). The city has also extended the 
Law’s coverage to discrimination against “an otherwise qualified person 
who is physically or mentally handicapped,” § 8-108, and to discrimination
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in the Law to cover such various places as hotels, restau-
rants, retail stores, hospitals, laundries, theaters, parks, 
public conveyances, and public halls, in addition to numerous 
other places that are specifically listed. N. Y. C. Admin. 
Code § 8-102(9) (1986). Yet the Law also exempted from its 
coverage various public educational facilities and “any insti-
tution, club or place of accommodation which proves that it is 
in its nature distinctly private.” Ibid. The city adopted 
this Law soon after the Federal Government adopted civil 
rights legislation to bar discrimination in places of public ac-
commodation, Civil Rights Act of 1964, Title II, 78 Stat. 243, 
42 U. S. C. §2000a(e).

In 1984, New York City amended its Human Rights Law. 
The basic purpose of the amendment is to prohibit discrimi-
nation in certain private clubs that are determined to be suffi-
ciently “public” in nature that they do not fit properly within 
the exemption for “any institution, club or place of accommo-
dation which is in its nature distinctly private.” As the City 
Council stated at greater length:

“It is hereby found and declared that the city of New 
York has a compelling interest in providing its citizens 
an environment where all persons, regardless of race, 
creed, color, national origin or sex, have a fair and equal 
opportunity to participate in the business and profes-
sional life of the city, and may be unfettered in avail-
ing themselves of employment opportunities. Although 
city, state and federal laws have been enacted to elimi-
nate discrimination in employment, women and minority 
group members have not attained equal opportunity in 
business and the professions. One barrier to the ad-
vancement of women and minorities in the business and 
professional life of the city is the discriminatory practices 
of certain membership organizations where business 

against “individuals because of their actual or perceived sexual orienta-
tion,” §8-108.1.
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deals are often made and personal contacts valuable for 
business purposes, employment and professional advance-
ment are formed. While such organizations may avow-
edly be organized for social, cultural, civic or educational 
purposes, and while many perform valuable services to 
the community, the commercial nature of some of the 
activities occurring therein and the prejudicial impact of 
these activities on business, professional and employment 
opportunities of minorities and women cannot be ignored. ” 
Local Law No. 63 of 1984, § 1, App. 14-15.

For these reasons, the City Council found that “the public 
interest in equal opportunity” outweighs “the interest in pri-
vate association asserted by club members.” Ibid. It cau-
tioned, however, that it did not purpose “to interfere in club 
activities or subject club operations to scrutiny beyond what 
is necessary in good faith to enforce the human rights law,” 
and the amendments were not intended as an attempt “to dic-
tate the manner in which certain private clubs conduct their 
activities or select their members, except insofar as is neces-
sary to ensure that clubs do not automatically exclude per-
sons from consideration for membership or enjoyment of club 
accommodations and facilities and the advantages and privi-
leges of membership, on account of invidious discrimination.” 
Ibid.

The specific change wrought by the amendment is to ex-
tend the antidiscrimination provisions of the Human Rights 
Law to any “institution, club or place of accommodation 
[that] has more than four hundred members, provides regu-
lar meal service and regularly receives payment for dues, 
fees, use of space, facilities, services, meals or beverages di-
rectly or indirectly from or on behalf of nonmembers for the 
furtherance of trade or business.” N. Y. C. Admin. Code 
§ 8-102(9) (1986). Any such club “shall not be considered in 
its nature distinctly private.” Ibid. Nonetheless, the city 
also stated that any such club “shall be deemed to be in its 
nature distinctly private” if it is “a corporation incorporated
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under the benevolent orders law or described in the benevo-
lent orders law but formed under any other law of this state, 
or a religious corporation incorporated under the education 
law or the religious corporations law.” Ibid. The City 
Council explained that it drafted the amendment in this way 
so as to meet the specific problem confronting women and mi-
norities in the city’s business and professional world: “Be-
cause small clubs, benevolent orders and religious corpora-
tions have not been identified in testimony before the Council 
as places where business activity is prevalent, the Council 
has determined not to apply the requirements of this local 
law to such organizations.” Local Law No. 63, § 1, App. 15.

Immediately after the 1984 Law became effective, the New 
York State Club Association filed suit against the city and 
some of its officers in state court, seeking a declaration that 
the Law is invalid on various state grounds and is unconstitu-
tional on its face under the First and Fourteenth Amend-
ments and requesting that defendants be enjoined from en-
forcing it. On cross-motions for summary judgment, the trial 
court upheld the Law against all challenges, including the 
federal constitutional challenges. The intermediate state ap-
pellate court affirmed this judgment on appeal; one judge dis-
sented, however, concluding that the exemption for benevo-
lent orders violates the Equal Protection Clause because it 
fails to accord equal protection to similarly situated persons. 
118 App. Div. 2d 392, 505 N. Y. S. 2d 152 (1986).

The State Club Association appealed this decision to the 
New York Court of Appeals, which affirmed in a unanimous 
opinion. 69 N. Y. 2d 211, 505 N. E. 2d 915 (1987). The 
court rejected the First Amendment challenge to Local Law 
63, relying heavily on the decisions in Roberts v. United 
States Jaycees, 468 U. S. 609 (1984), and Board of Directors 
of Rotary Inti v. Rotary Club, 481 U. S. 537 (1987). It 
ruled that any infringement on associational rights is amply 
justified by the city’s compelling interest in eliminating dis-
crimination against women and minorities. In addition, the 
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Law employs the least restrictive means to achieve its ends 
because it interferes with the policies and activities of private 
clubs only “to the extent necessary to ensure that they do not 
automatically exclude persons from membership or use of the 
facilities on account of invidious discrimination.” 69 N. Y. 
2d, at 223, 505 N. E. 2d, at 921. The court denied relief on 
the equal protection claim without discussing it.

The State Club Association appealed to this Court. We 
noted probable jurisdiction, 484 U. S. 812 (1987), and we now 
affirm the judgment below, upholding Local Law 63 against 
appellant’s facial attack on its constitutionality.

II
The initial question in this case is whether appellant has 

standing to challenge the constitutionality of Local Law 63 in 
this Court.2 We hold that it does.

Appellant is a nonprofit corporation, which essentially con-
sists of a consortium of 125 other private clubs and associa-
tions in the State of New York, many of which are located in

2 The state trial court found that appellant has standing to challenge the 
validity of the Law, and neither of the other state courts addressed this 
issue on appeal. Nonetheless, an independent determination of the ques-
tion of standing is necessary in this Court, for the special limitations that 
Article III of the Constitution imposes on the jurisdiction of the federal 
courts are not binding on the state courts. See Pennell v. San Jose, 485 
U. S. 1, 8 (1988). The States are thus left free as a matter of their own 
procedural law to determine whether their courts may issue advisory opin-
ions or to determine matters that would not satisfy the more stringent re-
quirement in the federal courts that an actual “case” or “controversy” be 
presented for resolution. U. S. Const., Art. Ill, §2. Accordingly, this 
Court has dismissed cases on appeal from state courts when it appeared 
that the complaining party lacked standing to contest the law’s validity in 
the federal courts. Tileston v. Ullnvan, 318 U. S. 44 (1943) (per curiam); 
Braxton County Court v. "West Virginia ex rel. Tax Comm’rs, 208 U. S. 
192 (1908). And the statement that “[b]y exercising their jurisdiction, 
state courts cannot determine the jurisdiction to be exercised by this 
Court,” is perhaps all the more applicable to actions brought in state court 
for declaratory relief. Poe v. Ullman, 367 U. S. 497, 506 (1961) (plurality 
opinion).
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New York City. In Hunt v. Washington Apple Advertising 
Comm’n, 432 U. S. 333, 343 (1977), we held that an associa-
tion has standing to sue on behalf of its members “when (a) 
its members would otherwise have standing to sue in their 
own right; (b) the interests it seeks to protect are germane to 
the organization’s purpose; and (c) neither the claim asserted 
nor the relief requested requires the participation of individ-
ual members in the lawsuit.” See also Automobile Workers 
v. Brock, 477 U. S. 274 (1986). Appellees focus on the first 
part of this test; they read the requirement that the asso-
ciation’s members “would otherwise have standing to sue in 
their own right” as meaning that appellant’s member associa-
tions must have standing to sue only on behalf of themselves, 
and not on behalf of anyone else, such as their own individual 
members.

This reading of Hunt is incorrect. Under Hunt, an associ-
ation has standing to sue on behalf of its members when those 
members would have standing to bring the same suit. It 
does not matter what specific analysis is necessary to deter-
mine that the members could bring the same suit, for the pur-
pose of the first part of the Hunt test is simply to weed out 
plaintiffs who try to bring cases, which could not otherwise 
be brought, by manufacturing allegations of standing that 
lack any real foundation. Here, however, the appellant con-
sortium has standing to sue on behalf of its member associa-
tions as long as those associations would have standing to 
bring the same challenge to Local Law 63.3 In this regard, 
it is sufficient to note that appellant’s member associations 
would have standing to bring this same suit on behalf of their 

8 Appellees’ argument to the contrary, based on a footnote in the Rotary 
opinion, is unavailing. The footnote states that Rotary International, “an 
association of thousands of local Rotary Clubs, can claim no constitutionally 
protected right of private association.” Board of Directors of Rotary Int’l 
v. Rotary Club, 481 U. S. 537, 545, n. 4 (1987). But there the larger asso-
ciation had brought suit in its own right against one of its member clubs, 
and was not suing on behalf of any of its members, so the passage is inappo-
site to the situation here.
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own individual members, since those individuals “are suf-
fering immediate or threatened injury” to their associational 
rights as a result of the Law’s enactment. Warth v. Seldin, 
422 U. S. 490, 511 (1975); see App. 10, 32, 34-35, 38.4 Thus 
the case is properly before us.

Ill
New York City’s Human Rights Law authorizes the city’s 

Human Rights Commission or any aggrieved individual to 
initiate a complaint against any “place of public accommo-
dation, resort or amusement” that is alleged to have dis-
criminated in violation of the Law. N. Y. C. Admin. Code 
§8-109(1) (1986). The Commission investigates the com-
plaint and determines whether probable cause exists to find a 
violation. When probable cause is found, the Commission 
may settle the matter by conciliatory measures, if possible; 
if the matter is not settled, the Commission schedules a hear-
ing in which the defending party may present evidence and 
answer the charges against it. After the hearing is con-
cluded, the Commission states its findings of fact and either 
dismisses the complaint or issues a cease-and-desist order. 
§ 8-109(2). Any person aggrieved by an order of the Com-

4 In light of the foregoing analysis, it is not necessary to consider also 
whether appellant consortium would have standing to sue directly on be-
half of its member associations because those associations themselves are 
suffering some immediate or threatened injury from the Law. In addi-
tion, though appellees do not contest either of the other two parts of the 
Hunt test, those requirements clearly are met in this case. Here the asso-
ciational interests that the consortium seeks to protect are germane to its 
purpose: appellant’s certificate of incorporation states that its purpose is 
“to promote the common business interests of its [member clubs].” App. 
38. Moreover, appellant’s facial challenge to the Law does not require the 
participation of individual members, since there is complete identity be-
tween the interests of the consortium and those of its member associations 
with respect to the issues raised in this suit, and the necessary proof could 
be presented “in a group context.” Hunt v. Washington Apple Advertis-
ing Comm’n, 432 U. S. 333, 344 (1977). See also Automobile Workers v. 
Brock, 477 U. S. 274, 287-288 (1986).
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mission is entitled to seek judicial review of the order, and 
the Commission may seek enforcement of its orders in judi-
cial proceedings. §8-110.

None of these procedures has come into play in this case, 
however, for appellant brought this suit challenging the con-
stitutionality of the 1984 Law on its face before any enforce-
ment proceedings were initiated against any of its member 
associations. Although such facial challenges are sometimes 
permissible and often have been entertained, especially when 
speech protected by the First Amendment is at stake, to pre-
vail on a facial attack the plaintiff must demonstrate that 
the challenged law either “could never be applied in a valid 
manner” or that even though it may be validly applied to 
the plaintiff and others, it nevertheless is so broad that it 
“may inhibit the constitutionally protected speech of third 
parties.” City Council of Los Angeles v. Taxpayers for Vin-
cent, 466 U. S. 789, 798 (1984). Properly understood, the 
latter kind of facial challenge is an exception to ordinary 
standing requirements, and is justified only by the recogni-
tion that free expression may be inhibited almost as easily by 
the potential or threatened use of power as by the actual ex-
ercise of that power. Thornhill v. Alabama, 310 U. S. 88, 
97-98 (1940). Both exceptions, however, are narrow ones: 
the first kind of facial challenge will not succeed unless the 
court finds that “every application of the statute created an 
impermissible risk of suppression of ideas,” Taxpayers for 
Vincent, supra, at 798, n. 15, and the second kind of facial 
challenge will not succeed unless the statute is “substan-
tially” overbroad, which requires the court to find “a realistic 
danger that the statute itself will significantly compromise 
recognized First Amendment protections of parties not be-
fore the Court.” 466 U. S., at 801.

We are unpersuaded that appellant is entitled to make 
either one of these two distinct facial challenges. Appellant 
conceded at oral argument, understandably we think, that 
the antidiscrimination provisions of the Human Rights Law
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certainly could be constitutionally applied at least to some 
of the large clubs, under this Court’s decisions in Rotary and 
Roberts. Tr. of Oral Arg. 11-12. The clubs that are cov-
ered under the Law contain at least 400 members. They 
thus are comparable in size to the local chapters of the Jay- 
cees that we found not to be protected private associations in 
Roberts, and they are considerably larger than many of the 
local clubs that were found to be unprotected in Rotary, some 
which included as few as 20 members. See Roberts, 468 
U. S., at 621; Rotary, 481 U. S., at 546. Cf. Village of Belle 
Terre n . Boraas, 416 U. S. 1, 7-8 (1974). The clubs covered 
by Local Law 63 also provide “regular meal service” and 
receive regular payments “directly or indirectly from or on 
behalf of nonmembers for the furtherance of trade or busi-
ness.” N. Y. C. Admin. Code §8-102(9) (1986). The city 
found these two characteristics to be significant in pinpoint-
ing organizations which are “commercial” in nature, “where 
business deals are often made and personal contacts valuable 
for business purposes, employment and professional advance-
ment are formed.” Local Law 63, § 1, App. 15.

These characteristics are at least as significant in defining 
the nonprivate nature of these associations, because of the 
kind of role that strangers play in their ordinary existence, as 
is the regular participation of strangers at meetings, which 
we emphasized in Roberts and Rotary. See Roberts, supra, 
at 621; Rotary, supra, at 547. It may well be that a consid-
erable amount of private or intimate association occurs in 
such a setting, as is also true in many restaurants and other 
places of public accommodation, but that fact alone does not 
afford the entity as a whole any constitutional immunity to 
practice discrimination when the government has barred it 
from doing so. Hishon v. King & Spalding, 467 U. S. 69, 78 
(1984). Although there may be clubs that would be entitled 
to constitutional protection despite the presence of these 
characteristics, surely it cannot be said that Local Law 63 is 
invalid on its face because it infringes the private associa- 
tional rights of each and every club covered by it.
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The same may be said about the contention that the Law 
infringes upon every club member’s right of expressive asso-
ciation. The ability and the opportunity to combine with 
others to advance one’s views is a powerful practical means of 
ensuring the perpetuation of the freedoms the First Amend-
ment has guaranteed to individuals as against the govern-
ment. “Effective advocacy of both public and private points 
of view, particularly controversial ones, is undeniably en-
hanced by group association, as this Court has more than 
once recognized by remarking upon the close nexus between 
the freedoms of speech and assembly.” NAACP v. Ala-
bama ex rei. Patterson, 357 U. S. 449, 460 (1958). This is 
not to say, however, that in every setting in which indi-
viduals exercise some discrimination in choosing associates, 
their selective process of inclusion and exclusion is protected 
by the Constitution. Hishon, supra, at 78; Norwood v. Har-
rison, 413 U. S. 455, 470 (1973); Railway Mail Assn. v. 
Corsi, 326 U. S. 88, 93-94 (1945).

On its face, Local Law 63 does not affect “in any significant 
way” the ability of individuals to form associations that will 
advocate public or private viewpoints. Rotary, 481 U. S., at 
548. It does not require the clubs “to abandon or alter” any 
activities that are protected by the First Amendment. Ibid. 
If a club seeks to exclude individuals who do not share the 
views that the club’s members wish to promote, the Law 
erects no obstacle to this end. Instead, the Law merely pre-
vents an association from using race, sex, and the other spec-
ified characteristics as shorthand measures in place of what 
the city considers to be more legitimate criteria for deter-
mining membership. It is conceivable, of course, that an 
association might be able to show that it is organized for 
specific expressive purposes and that it will not be able to ad-
vocate its desired viewpoints nearly as effectively if it cannot 
confine its membership to those who share the same sex, for 
example, or the same religion. In the case before us, how-
ever, it seems sensible enough to believe that many of the 
large clubs covered by the Law are not of this kind. We
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could hardly hold otherwise on the record before us, which 
contains no specific evidence on the characteristics of any 
club covered by the Law.

The facial attack based on the claim that Local Law 63 is 
invalid in all of its applications must therefore fail. Appel-
lant insists, however, that there are some clubs within the 
reach of the Law that are “distinctively private” and that 
the Law is therefore overbroad and invalid on its face. But 
as we have indicated, this kind of facial challenge also falls 
short.

The overbreadth doctrine is “strong medicine” that is used 
“sparingly and only as a last resort.” Broadrick v. Okla-
homa, 413 U. S. 601, 613 (1973). A law is constitutional un-
less it is “substantially overbroad.” Id., at 615. To succeed 
in its challenge, appellant must demonstrate from the text of 
Local Law 63 and from actual fact that a substantial number 
of instances exist in which the Law cannot be applied con-
stitutionally. Yet appellant has not identified those clubs 
for whom the antidiscrimination provisions will impair their 
ability to associate together or to advocate public or private 
viewpoints. No record was made in this respect, we are not 
informed of the characteristics of any particular clubs, and 
hence we cannot conclude that the Law threatens to under-
mine the associational or expressive purposes of any club, let 
alone a substantial number of them. We therefore cannot 
conclude that the Law is substantially overbroad and must 
assume that “whatever overbreadth may exist should be 
cured through case-by-case analysis of the fact situations to 
which its sanctions, assertedly, may not be applied.” Id., at 
615-616.5

Appellant claims, however, that the Law erects an “irre-
buttable” presumption that the clubs covered under it are not

5 In making this case-by-case inquiry into the constitutionality of Local 
Law 63 as applied to particular associations, it is relevant to note that the 
Court has recognized the State’s “compelling interest” in combating invidi-
ous discrimination. See, e. g., Rotary, 481 U. S., at 549.
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private in nature, and contends that its member associations 
will not be permitted to raise the constitutionality of the Law 
in individual administrative and judicial proceedings. Cf. 
Rotary, supra, at 547-548, n. 6. Even if this were a cor-
rect interpretation of what the Law says—and the decisions 
below at least suggest the contrary view6—it does not affect 
our analysis. Although the city’s Human Rights Commis-
sion may not be empowered to consider the constitutionality 
of the statute under which it operates, under accepted legal 
principles it would be quite unusual if the Commission “could 
not construe its own statutory mandate in the light of fed-
eral constitutional principles.” Ohio Civil Rights Comm’n v. 
Dayton Christian Schools, 477 U. S. 619, 629 (1986). And 
even if this were also true, nothing in the Law purports to 
preclude judicial review of constitutional claims that may be 
raised on appeal from the administrative enforcement pro-
ceedings. N. Y. C. Admin. Code §8-110 (1986); Dayton 
Christian Schools, supra, at 629. These opportunities for 
individual associations to contest the constitutionality of the 
Law as it may be applied against them are adequate to assure 
that any overbreadth under the Law will be curable through 
case-by-case analysis of specific facts.

IV
Appellant also contends that the exemption in Local Law 

63 for benevolent and religious corporations, which deems 
them to be “distinctly private” in nature, violates the Equal 
Protection Clause.7 Since, as just discussed, it has not been 
demonstrated that the Law affects “in any significant way” 

6 In its opinion, the Court of Appeals suggested that the three criteria 
identified in Local Law 63 are not exclusive but are to be considered in 
conjunction with other relevant characteristics. 69 N. Y. 2d, at 222, 505 
N. E. 2d, at 920-921, citing United States Power Squadrons y. State 
Human Rights Appeal Bd., 59 N. Y. 2d 401, 412-413, 452 N. E. 2d 1199, 
1204 (1983).

7 The Court of Appeals did not separately address the equal protection 
question other than by affirming the decision of the Appellate Division.
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the fundamental interests of any clubs covered by the Law, 
heightened scrutiny does not apply. See Lyng n . Automo-
bile Workers, 485 U. S. 360, 365, 366 (1988); Rotary, 481 
U. S., at 548. On this state of the record, the equal protec-
tion challenge must fail unless the city could not reasonably 
believe that the exempted organizations are different in rele-
vant respects from appellant’s members.

As written, the legislative classification on its face is not 
manifestly without reasoned support. The City Council ex-
plained that it limited the Law’s coverage to large clubs and 
excluded smaller clubs, benevolent orders, and religious cor-
porations because the latter associations “have not been iden-
tified in testimony before the Council as places where busi-
ness activity is prevalent.” Local Law No. 63, § 1, App. 15. 
This explanation echoes the logic of the decision in New York 
ex rel. Bryant v. Zimmerman, 278 U. S. 63 (1928), which up-
held a New York law that exempted benevolent orders from 
having to file certain documents with the State that must be 
filed by most other corporations and associations. See N. Y. 
Civ. Rights Law § 53 (McKinney 1976). The Court rejected 
a claim that the statute violated the Equal Protection Clause, 
finding on the evidence before it that the legislative distinc-
tion was justified because benevolent orders were judged not 
to pose the same dangers as other groups that were required 
to file the documents. Bryant, supra, at 73-77. In addi-
tion, New York State law indicates that benevolent orders 
and religious corporations are unique and thus that a rational 
basis exists for their exemption here. For well over a cen-
tury, the State has extended special treatment in the law to 
these associations, and each continues to be treated in a sepa-
rate body of legislation. See N. Y. Ben. Ord. Law §§ 1-14 
(McKinney 1951 and Supp. 1988); N. Y. Relig. Corp. Law 
§§ 1-437 (McKinney 1952 and Supp. 1988). It is plausible 
that these associations differ in their practices and purposes 
from other private clubs that are now covered under Local 
Law 63. As the Appellate Division in this case pointed out,
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the benevolent orders are organized under the relevant law 
“ ‘solely for the benefit of [their] membership and their bene-
ficiaries,’ ” and thus are not “public” organizations. 118 App. 
Div. 2d, at 394, 505 N. Y. S. 2d, at 154, quoting N. Y. Ins. 
Law § 4501(a) (McKinney 1985). Similarly, religious orga-
nizations are “ ‘created for religious purposes’ ” and are “pa-
tently not engaged in commercial activity for the benefit of 
non-members.” 118 App. Div. 2d, at 394-395, 505 N. Y. S. 
2d, at 154, quoting N. Y. Relig. Corp. Law §2 (McKinney 
1952).

Appellant contends, however, that the benevolent and reli-
gious corporations exempted in the Law are in fact no differ-
ent in nature from the other clubs and associations that are 
now made subject to the city’s antidiscrimination restric-
tions. Because the Equal Protection Clause “is essentially a 
direction that all persons similarly situated should be treated 
alike,” Cleburne v. Cleburne Living Center, Inc., 473 U. S. 
432, 439 (1985), appellant contends that the exemption vio-
lates the Clause.

In support of its argument, appellant observes that appel-
lees offered no evidence to support the city’s position that 
benevolent and religious groups are actually different from 
other private associations. Legislative classifications, how-
ever, are presumed to be constitutional, and the burden of 
showing a statute to be unconstitutional is on the challenging 
party, not on the party defending the statute: “those chal-
lenging the legislative judgment must convince the court that 
the legislative facts on which the classification is apparently 
based could not reasonably be conceived to be true by the 
governmental decisionmaker.” Vance v. Bradley, 440 U. S. 
93, 111 (1979). In a case such as this, the plaintiff can carry 
this burden by submitting evidence to show that the asserted 
grounds for the legislative classification lack any reasonable 
support in fact, but this burden is nonetheless a considerable 
one. United States v. Carotene Products Co., 304 U. S. 144, 
154 (1938).
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The City Council’s explanation for exempting benevolent 
orders and religious corporations from Local Law 63’s cover-
age reflects a view that these associations are different in 
kind, at least in the crucial respect of whether business activ-
ity is prevalent among them, from the associations on whose 
behalf appellant has brought suit. Appellant has the burden 
of showing that this view is erroneous and that the issue is 
not truly debatable, a burden that appellant has failed to 
carry. There is no evidence in the record to indicate that a 
detailed examination of the practices, purposes, and struc-
tures of benevolent orders and religious corporations would 
show them to be identical in this and other critical respects to 
the private clubs that are covered under the city’s antidis-
crimination provisions. Without any such showing, appel-
lant’s facial attack on the Law under the Equal Protection 
Clause must founder.

We therefore affirm the judgment below.
So ordered.

Justic e  O’Connor , with whom Justi ce  Kennedy  joins, 
concurring.

I agree with the Court’s conclusion that the facial challenge 
to Local Law 63 must fail. I write separately only to note 
that nothing in the Court’s opinion in any way undermines or 
denigrates the importance of any associational interests at 
stake.

The Court reaffirms the “power of States to pursue the 
profoundly important goal of ensuring nondiscriminatory ac-
cess to commercial opportunities in our society.” Roberts v. 
United States Jaycees, 468 U. S. 609, 632 (1984) (O’Connor , 
J., concurring in part and concurring in judgment). But our 
cases also recognize an “association’s First Amendment right 
to control its membership,” acknowledging, of course, that 
the strength of any such right varies with the nature of the 
organization. Id., at 635. Balancing these two important 
interests calls for sensitive tools. As it has been inter-
preted, Local Law 63 is such a device.
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The Law identifies three factors to be used to determine 
whether a particular club is “distinctly private” for purposes 
of applying the city’s antidiscrimination laws. As the Court 
notes, however, ante, at 15, n. 6, the court below has sug-
gested that the factors identified in Local Law 63 are not 
exclusive, but are to be considered along with other con-
siderations such as “‘size, purpose, policies, selectivity, 
congeniality, and other characteristics.’” 69 N. Y. 2d 211, 
222, 505 N. E. 2d 915, 920-921 (1987) (quoting Roberts, 
supra, at 620). See also United States Power Squadrons v. 
State Human Rights Appeal Bd., 59 N. Y. 2d 401, 412-413, 
452 N. E. 2d 1199, 1204 (1983). An association or club thus 
is permitted to demonstrate that its particular characteristics 
qualify it for constitutional protection, despite the presence 
of the three factors specified in Local Law 63. University 
Club v. City of New York, 842 F. 2d 37, 41 (CA2 1988) (not-
ing that the three factors in Local Law 63 are not “the only 
ones relevant to the constitutionality of applying the new def-
inition to [a particular club]”). Moreover, such organizations 
are provided with an adequate opportunity to raise any con-
stitutional claims in the administrative proceedings through 
which Local Law 63 is applied. See ibid. See also ante, 
at 15.

In a city as large and diverse as New York City, there 
surely will be organizations that fall within the potential reach 
of Local Law 63 and yet are deserving of constitutional pro-
tection. For example, in such a large city a club with over 
400 members may still be relatively intimate in nature, so 
that a constitutional right to control membership takes prece-
dence. Similarly, there may well be organizations whose ex-
pressive purposes would be substantially undermined if they 
were unable to confine their membership to those of the same 
sex, race, religion, or ethnic background, or who share some 
other such common bond. The associational rights of such 
organizations must be respected.

But as the Court points out, ante, at 11-12, 13-14, and in-
deed, as appellant conceded, Tr. of Oral Arg. 11-12, the ex-
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istence of such protected clubs does not mean that Local Law 
63 cannot be applied to other clubs. Predominately commer-
cial organizations are not entitled to claim a First Amend-
ment associational or expressive right to be free from the 
anti-discrimination provisions triggered by the law. Be-
cause Local Law 63 may be applied constitutionally to these 
organizations, I agree with the Court that it is not invalid on 
its face.

Justi ce  Scali a , concurring in part and concurring in the 
judgment.

I concur in the judgment of the Court, and join all except 
Part IV of its opinion. I note that Part III assumes for pur-
poses of its analysis, but does not hold, the existence of a con-
stitutional right of private association for other than expres-
sive or religious purposes.

With respect to the equal protection issue discussed in Part 
IV of the opinion, I do not believe that the mere fact that 
benevolent orders “are unique,” ante, at 16, suffices to estab-
lish that a rational basis exists for their exemption. As for-
giving as the rational-basis test is, it does not go that far. 
There must at least be some plausible connection between 
the respect in which they are unique and the purpose of the 
law.

It is true, as appellant urges, that under the New York 
State statute to which Local Law 63 technically refers, no 
characteristic must be possessed in order to qualify as a 
“benevolent order” except the characteristic of being listed 
by the legislature in §2.*  See N. Y. Ben. Ord. Law §2

*The Court, ante, at 17, relies upon the Appellate Division’s statement 
that benevolent orders are organized “‘“solely for the benefit of [their] 
membership and their beneficiaries.’”” If I thought this to be an inter-
pretation of New York law, I would honor it. In fact, however, it seems 
plain to me that the Appellate Division was not interpreting one section 
but misciting another. The language is quoted (with appropriate citation) 
from a provision of New York law dealing not with benevolent orders but 
with “fraternal benefit societies.” N. Y. Ins. Law § 4501(a) (McKinney 
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(McKinney 1951 and Supp. 1988). In fact, however, all the 
organizations that have been listed—or at least all I am famil-
iar with—share the characteristic of being what might be 
called lodges or fraternal organizations. They include, for 
example, the American Legion, the Jewish War Veterans of 
the United States, the Catholic War Veterans, the Disabled 
American Veterans, AMVETS, the Veterans of Foreign 
Wars, various orders of Masons, the Independent Order of 
Odd Fellows, the Loyal Order of Moose, the Knights of Co-
lumbus, the Improved Benevolent and Protective Order of 
Elks of the World, the Nobles of the Mystic Shrine, the An-
cient Order of Hibernians, and the Knights of Malta. When 
the City Council stated that it had heard no testimony that 
“benevolent orders” were “places where business activity is 
prevalent,” Local Law No. 63, § 1, App. 15, I think it meant 
by “benevolent orders” organizations of that sort. While the 
fit between lodge and fraternal type organizations and the 
present or future content of §2 of the New York State law 
may not be perfect, we do not require that for ordinary equal 
protection analysis. See, e. g., Vance v. Bradley, 440 U. S. 
93, 108 (1979). I am content that it was rational to refer to 
that law as a means of identifying a category composed al-
most entirely of such associations; and that it was rational to 
think that such organizations did not significantly contribute 
to the problem the City Council was addressing. A lodge is 
not likely to be a club where men dine with clients and 
conduct business. Appellant introduced no evidence to the 
contrary.

1985). The two are quite different, although an organization can qualify as 
both. See §§ 4501, 4502. In any event, even if benevolent orders were 
required to possess the characteristic of being “solely for the benefit of 
[their] membership and of their beneficiaries,” that would not distinguish 
them from appellant’s organizations. All of the clubs covered by Local 
Law 63 seemingly meet that description, since it establishes an exception 
to the “distinctly private” exemption of the New York City Human Rights 
Law (Local Law No. 97 of 1965), N. Y. C. Admin. Code §8-107(2) (1986).
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STEWART ORGANIZATION, INC., ET AL. v. 
RICOH CORP, et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE ELEVENTH CIRCUIT

No. 86-1908. Argued February 29, 1988—Decided June 20, 1988

Petitioner company, an Alabama corporation, entered into a dealership 
agreement to market copier products of respondent, a nationwide manu-
facturer with its principal place of business in New Jersey. The agree-
ment contained a clause providing that any dispute arising out of the 
contract could be brought only in a court located in Manhattan in New 
York City. Petitioner company (and the individual stockholder petition-
ers) filed a diversity action in the United States District Court for the 
Northern District of Alabama, alleging, inter alia, that respondent had 
breached the agreement. Relying on the contractual forum-selection 
clause, respondent filed a motion seeking, inter alia, the transfer of the 
case to the Southern District of New York under 28 U. S. C. § 1404(a), 
which provides: “For the convenience of parties and witnesses, in the in-
terest of justice, a district court may transfer any civil action to any 
other district or division where it might have been brought.” The court 
denied the motion, holding that Alabama law controlled and that Ala-
bama looks unfavorably upon contractual forum-selection clauses. On 
interlocutory appeal, the Court of Appeals reversed and remanded with 
instructions to transfer the case, holding that venue is a matter of federal 
procedure and that, under the standards articulated in the admiralty 
case of The Bremen v. Zapata Off-Shore Co., 407 U. S. 1, the forum-
selection clause was in all respects enforceable generally as a matter of 
federal law.

Held:
1. When a federal law sought to be applied in a diversity action is a 

congressional statute, the chief question for the district court’s deter-
mination is whether the statute is sufficiently broad to control the issue 
before the court. If so, the court then must inquire whether the statute 
represents a valid exercise of Congress’ authority under the Constitu-
tion. If Congress intended to reach the issue before the court, and if it 
enacted its intention into law in a manner that abides with the Constitu-
tion, that is the end of the matter; federal courts are bound to apply laws 
enacted by Congress with respect to matters over which it has legisla-
tive power. Pp. 25-27.
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2. In this case, federal law, specifically § 1404(a), governs the decision 
whether to give effect to the parties’ forum-selection clause and to trans-
fer the case to a court in Manhattan. Pp. 28-32.

(a) Although the Court of Appeals properly noted that the Bre-
men case—which held that federal courts sitting in admiralty generally 
should enforce forum-selection clauses absent a showing that to do so 
would be unreasonable and unjust, or that the clause was invalid for such 
reasons as fraud or overreaching—may prove “instructive” in resolving 
the parties’ dispute, the court erred in its articulation of the relevant in-
quiry as being whether the forum-selection clause in this case was unen-
forceable under the Bremen standards. The first question for consider-
ation should have been whether § 1404(a) itself controls respondent’s 
request to give effect to the contractual choice of venue and to transfer 
the case to a Manhattan court. Pp. 28-29.

(b) Section 1404(a) is sufficiently broad to control the forum-
selection issue. The statute is intended to place discretion in the district 
courts to adjudicate motions for transfer according to an individualized, 
case-by-case consideration of convenience and fairness. A motion to 
transfer under § 1404(a) calls on the district court to weigh in the balance 
a number of case-specific factors, and the presence of a forum-selection 
clause will figure centrally in the calculus. A forum-selection clause 
should receive neither dispositive consideration nor no consideration, but 
rather the consideration for which Congress provided in § 1404(a). Sec-
tion 1404(a) must be applied since it represents a valid exercise of Con-
gress’ authority under Article III as augmented by the Necessary and 
Proper Clause. In this case, the District Court should determine in the 
first instance the appropriate effect under federal law of the parties’ 
forum-selection clause on respondent’s § 1404(a) motion. Pp. 29-32.

810 F. 2d 1066, affirmed and remanded.

Mars hal l , J., delivered the opinion of the Court, in which Rehn qu ist , 
C. J., and Brenna n , Whit e , Blackmu n , Stev ens , O’Con no r , and 
Kenne dy , JJ., joined. Kenn edy , J., filed a concurring opinion, in which 
O’Conn or , J., joined, post, p. 33. Scal ia , J., filed a dissenting opinion, 
post, p. 33.

F. A. Flowers III argued the cause for petitioners. With 
him on the briefs was Joseph W. Letzer.

Scott M. Phelps argued the cause and filed a brief for 
respondents.
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Justi ce  Marshall  delivered the opinion of the Court.
This case presents the issue whether a federal court sitting 

in diversity should apply state or federal law in adjudicating a 
motion to transfer a case to a venue provided in a contractual 
forum-selection clause.

I
The dispute underlying this case grew out of a dealership 

agreement that obligated petitioner company, an Alabama 
corporation, to market copier products of respondent, a na-
tionwide manufacturer with its principal place of business in 
New Jersey. The agreement contained a forum-selection 
clause providing that any dispute arising out of the contract 
could be brought only in a court located in Manhattan.1 Busi-
ness relations between the parties soured under circum-
stances that are not relevant here. In September 1984, peti-
tioner brought a complaint in the United States District Court 
for the Northern District of Alabama. The core of the com-
plaint was an allegation that respondent had breached the 
dealership agreement, but petitioner also included claims for 
breach of warranty, fraud, and antitrust violations.

Relying on the contractual forum-selection clause, respond-
ent moved the District Court either to transfer the case to the 
Southern District of New York under 28 U. S. C. § 1404(a) or 
to dismiss the case for improper venue under 28 U. S. C. 
§ 1406. The District Court denied the motion. Civ. Action 
No. 84-AR-2460-S (Jan. 29, 1985). It reasoned that the 
transfer motion was controlled by Alabama law and that Ala-
bama looks unfavorably upon contractual forum-selection 
clauses. The court certified its ruling for interlocutory appeal,

1 Specifically, the forum-selection clause read: “Dealer and Ricoh agree 
that any appropriate state or federal district court located in the Borough 
of Manhattan, New York City, New York, shall have exclusive jurisdiction 
over any case or controversy arising under or in connection with this 
Agreement and shall be a proper forum in which to adjudicate such case or 
controversy.” App. 38-39.
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see 28 U. S. C. § 1292(b) (1982 ed., Supp. IV), and the Court of 
Appeals for the Eleventh Circuit accepted jurisdiction.

On appeal, a divided panel of the Eleventh Circuit re-
versed the District Court. The panel concluded that ques-
tions of venue in diversity actions are governed by federal 
law, and that the parties’ forum-selection clause was enforce-
able as a matter of federal law. 779 F. 2d 643 (1986). The 
panel therefore reversed the order of the District Court and 
remanded with instructions to transfer the case to a Manhat-
tan court. After petitioner successfully moved for rehearing 
en banc, 785 F. 2d 896 (1986), the full Court of Appeals pro-
ceeded to adopt the result, and much of the reasoning, of the 
panel opinion. 810 F. 2d 1066 (1987).2 The en banc court, 
citing Congress’ enactment or approval of several rules to 
govern venue determinations in diversity actions, first deter-
mined that “[v]enue is a matter of federal procedure.” Id., 
at 1068. The Court of Appeals then applied the standards 
articulated in the admiralty case of The Bremen v. Zapata 
Off-Shore Co., 407 U. S. 1 (1972), to conclude that “the choice 
of forum clause in this contract is in all respects enforceable 
generally as a matter of federal law . . . .” 810 F. 2d, at 
1071. We now affirm under somewhat different reasoning.

II
Both the panel opinion and the opinion of the full Court of 

Appeals referred to the difficulties that often attend “the 
sticky question of which law, state or federal, will govern 
various aspects of the decisions of federal courts sitting in 

2 Judge Tjoflat, in a special concurrence joined by two other judges, ar-
gued that the District Court should have taken account of, and ultimately 
should have enforced, the forum-selection clause in its evaluation of the fac-
tors of justice and convenience that govern the transfer of cases under 28 
U. S. C. § 1404(a). 810 F. 2d, at 1071-1076. There also was a dissenting 
opinion by five members of the Eleventh Circuit, who argued that state 
law should govern the dispute and warned that the application of federal 
law would encourage forum shopping and improperly undermine Alabama 
policy. Id., at 1076-1077.
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diversity.” 779 F. 2d, at 645. A district court’s decision 
whether to apply a federal statute such as § 1404(a) in a diver-
sity action,3 however, involves a considerably less intricate 
analysis than that which governs the “relatively unguided 
Erie choice.” Hanna v. Plumer, 380 U. S. 460, 471 (1965) 
(referring to Erie R. Co. v. Tompkins, 304 U. S. 64 (1938)). 
Our cases indicate that when the federal law sought to be 
applied is a congressional statute, the first and chief question 
for the district court’s determination is whether the statute 
is “sufficiently broad to control the issue before the Court.” 
Walker v. Armco Steel Corp., 446 U. S. 740, 749-750 (1980); 
Burlington Northern R. Co. v. Woods, 480 U. S. 1, 4-5 
(1987). This question involves a straightforward exercise in 
statutory interpretation to determine if the statute covers 
the point in dispute. See Walker v. Armco Steel Corp., 
supra, at 750, and n. 9.4 See also Burlington Northern R.

3 Respondent points out that jurisdiction in this case was alleged to rest 
both on the existence of an antitrust claim, see 28 U. S. C. § 1337, and di-
versity of citizenship, see 28 U. S. C. § 1332. Respondent does not sug-
gest how the presence of a federal claim should affect the District Court’s 
analysis of applicable law. The Court of Appeals plurality likewise did not 
address this issue, and indeed characterized this case simply as a diversity 
breach-of-contract action. See 810 F. 2d 1066, 1067, 1068 (1987). Our 
conclusion that federal law governs transfer of this case, see Part III, 
infra, makes this issue academic for purposes of this case, because the 
presence of a federal question could cut only in favor of the application of 
federal law. We therefore are not called on to decide, nor do we decide, 
whether the existence of federal-question as well as diversity jurisdiction 
necessarily alters a district court’s analysis of applicable law.

4 Our cases at times have referred to the question at this stage of the 
analysis as an inquiry into whether there is a “direct collision” between 
state and federal law. See, e. g., Walker v. Armco Steel Corp., 446 U. S., 
at 749; Hanna v. Plumer, 380 U. S. 460, 472 (1965). Logic indicates, how-
ever, and a careful reading of the relevant passages confirms, that this lan-
guage is not meant to mandate that federal law and state law be perfectly 
coextensive and equally applicable to the issue at hand; rather, the “direct 
collision” language, at least where the applicability of a federal statute is 
at issue, expresses the requirement that the federal statute be sufficiently 
broad to cover the point in dispute. See Hanna v. Plumer, supra, at 
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Co. v. Woods, supra, at 7 (identifying inquiry as whether a 
Federal Rule “occupies [a state rule’s] field of operation”).

If the district court determines that a federal statute cov-
ers the point in dispute, it proceeds to inquire whether the 
statute represents a valid exercise of Congress’ authority 
under the Constitution. See Hanna v. Plumer, supra, at 
471 (citing Erie R. Co. v. Tompkins, supra, at 77-79).5 If 
Congress intended to reach the issue before the district 
court, and if it enacted its intention into law in a manner that 
abides with the Constitution, that is the end of the matter; 
“[f]ederal courts are bound to apply rules enacted by Con-
gress with respect to matters . . . over which it has legisla-
tive power.” Prima Paint Corp. n . Flood & Conklin Mfg. 
Co., 388 U. S. 395, 406 (1967); cf. Hanna v. Plumer, supra, 
at 471 (“When a situation is covered by one of the Federal 
Rules . . . the court has been instructed to apply the Federal 
Rule, and can refuse to do so only if the Advisory Committee, 
this Court, and Congress erred in their prima facie judgment 
that the Rule in question transgresses neither the terms of 
the Enabling Act nor constitutional restrictions”).6 Thus, a 
district court sitting in diversity must apply a federal statute 
that controls the issue before the court and that represents a 
valid exercise of Congress’ constitutional powers.

470. It would make no sense for the supremacy of federal law to wane 
precisely because there is no state law directly on point.

5 Hanna v. Plumer, supra, identifies an additional inquiry where the 
applicability of a Federal Rule of Civil Procedure is in question. Federal 
Rules must be measured against the statutory requirement of the Rules 
Enabling Act that they not “abridge, enlarge or modify any substantive 
right....” 28 U. S. C. §2072.

6 If no federal statute or Rule covers the point in dispute, the district 
court then proceeds to evaluate whether application of federal judge-made 
law would disserve the so-called “twin aims of the Erie rule: discourage-
ment of forum-shopping and avoidance of inequitable administration of the 
laws.” Hanna v. Plumer, supra, at 468. If application of federal judge- 
made law would disserve these two policies, the district court should apply 
state law. See Walker v. Armco Steel Corp., supra, at 752-753.
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Ill
Applying the above analysis to this case persuades us that 

federal law, specifically 28 U. S. C. § 1404(a), governs the 
parties’ venue dispute.

A
At the outset we underscore a methodological difference in 

our approach to the question from that taken by the Court of 
Appeals. The en banc court determined that federal law 
controlled the issue based on a survey of different statutes 
and judicial decisions that together revealed a significant fed-
eral interest in questions of venue in general, and in choice- 
of-forum clauses in particular. The Court of Appeals then 
proceeded to apply the standards announced in our opinion in 
The Bremen v. Zapata Off-Shore Co., 407 U. S. 1 (1972),7 
to determine that the forum-selection clause in this case was 
enforceable. But the immediate issue before the District 
Court was whether to grant respondent’s motion to transfer 
the action under § 1404(a),8 and as Judge Tjoflat properly 
noted in his special concurrence below, the immediate issue 
before the Court of Appeals was whether the District Court’s 
denial of the § 1404(a) motion constituted an abuse of discre-
tion. Although we agree with the Court of Appeals that the 
Bremen case may prove “instructive” in resolving the parties’ 
dispute, 810 F. 2d, at 1069; but cf. Texas Industries, Inc. v. 
Radcliff Materials, Inc., 451 U. S. 630, 641-642 (1981) (fed-
eral common law developed under admiralty jurisdiction not 
freely transferable to diversity setting), we disagree with the

7 In The Bremen, this Court held that federal courts sitting in admiralty 
generally should enforce forum-selection clauses absent a showing that to 
do so “would be unreasonable and unjust, or that the clause was invalid for 
such reasons as fraud or overreaching.” 407 U. S., at 15.

8 The parties do not dispute that the District Court properly denied the 
motion to dismiss the case for improper venue under 28 U. S. C. § 1406(a) 
because respondent apparently does business in the Northern District of 
Alabama. See 28 U. S. C. § 1391(c) (venue proper in judicial district in 
which corporation is doing business).



STEWART ORGANIZATION, INC. v. RICOH CORP. 29

22 Opinion of the Court

court’s articulation of the relevant inquiry as “whether the 
forum selection clause in this case is unenforceable under the 
standards set forth in The Bremen” 810 F. 2d, at 1069. 
Rather, the first question for consideration should have been 
whether § 1404(a) itself controls respondent’s request to give 
effect to the parties’ contractual choice of venue and transfer 
this case to a Manhattan court. For the reasons that follow, 
we hold that it does.

B
Section 1404(a) provides: “For the convenience of parties 

and witnesses, in the interest of justice, a district court may 
transfer any civil action to any other district or division 
where it might have been brought.” Under the analysis out-
lined above, we first consider whether this provision is suffi-
ciently broad to control the issue before the court. That 
issue is whether to transfer the case to a court in Manhattan 
in accordance with the forum-selection clause. We believe 
that the statute, fairly construed, does cover the point in 
dispute.

Section 1404(a) is intended to place discretion in the dis-
trict court to adjudicate motions for transfer according to 
an “individualized, case-by-case consideration of convenience 
and fairness.” Van Dusen n . Barrack, 376 U. S. 612, 622 
(1964). A motion to transfer under § 1404(a) thus calls on 
the district court to weigh in the balance a number of case-
specific factors. The presence of a forum-selection clause 
such as the parties entered into in this case will be a signifi-
cant factor that figures centrally in the district court’s calcu-
lus. In its resolution of the § 1404(a) motion in this case, for 
example, the District Court will be called on to address such 
issues as the convenience of a Manhattan forum given the 
parties’ expressed preference for that venue, and the fairness 
of transfer in light of the forum-selection clause and the par-
ties’ relative bargaining power. The flexible and individual-
ized analysis Congress prescribed in § 1404(a) thus encom-
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passes consideration of the parties’ private expression of 
their venue preferences.

Section 1404(a) may not be the only potential source of 
guidance for the District Court to consult in weighing the 
parties’ private designation of a suitable forum. The prem-
ise of the dispute between the parties is that Alabama law 
may refuse to enforce forum-selection clauses providing for 
out-of-state venues as a matter of state public policy.9 If 
that is so, the District Court will have either to integrate 
the factor of the forum-selection clause into its weighing of 
considerations as prescribed by Congress, or else to apply, 
as it did in this case, Alabama’s categorical policy disfavor-
ing forum-selection clauses. Our cases make clear that, as 
between these two choices in a single “field of operation,” 
Burlington Northern R. Co. v. Woods, 480 U. S., at 7, the 
instructions of Congress are supreme. Cf. ibid, (where fed-
eral law’s “discretionary mode of operation” conflicts with 
the nondiscretionary provision of Alabama law, federal law 
applies in diversity).

It is true that § 1404(a) and Alabama’s putative policy 
regarding forum-selection clauses are not perfectly coexten-
sive. Section 1404(a) directs a district court to take account 
of factors other than those that bear solely on the parties’ pri-
vate ordering of their affairs. The district court also must 
weigh in the balance the convenience of the witnesses and 
those public-interest factors of systemic integrity and fair-
ness that, in addition to private concerns, come under the 
heading of “the interest of justice.” It is conceivable in

9 In its application of the standards set forth in The Bremen to this case, 
the Court of Appeals concluded that the Alabama policy against the en-
forcement of forum-selection clauses is intended to apply only to protect 
the jurisdiction of the state courts of Alabama and therefore would not 
come into play in this case, in which case this dispute might be much ado 
about nothing. See 810 F. 2d, at 1069-1070. Our determination that 
§ 1404(a) governs the parties’ dispute notwithstanding any contrary Ala-
bama policy makes it unnecessary to address the contours of state law. 
See n. 4, supra.
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a particular case, for example, that because of these factors a 
district court acting under § 1404(a) would refuse to transfer 
a case notwithstanding the counterweight of a forum-selection 
clause, whereas the coordinate state rule might dictate the op-
posite result.10 See 15 C. Wright, A. Miller, & E. Cooper, 
Federal Practice and Procedure § 3847, p. 371 (2d ed. 1986). 
But this potential conflict in fact frames an additional argu-
ment for the supremacy of federal law. Congress has di-
rected that multiple considerations govern transfer within 
the federal court system, and a state policy focusing on a sin-
gle concern or a subset of the factors identified in § 1404(a) 
would defeat that command. Its application would impover-
ish the flexible and multifaceted analysis that Congress 
intended to govern motions to transfer within the federal 
system. The forum-selection clause, which represents the 
parties’ agreement as to the most proper forum, should re-
ceive neither dispositive consideration (as respondent might 
have it) nor no consideration (as Alabama law might have it), 
but rather the consideration for which Congress provided in 
§ 1404(a). Cf. Norwood v. Kirkpatrick, 349 U. S. 29, 32 
(1955) (§ 1404(a) accords broad discretion to district court, 
and plaintiff’s choice of forum is only one relevant factor for 
its consideration). This is thus not a case in which state and 
federal rules “can exist side by side . . . each controlling its 
own intended sphere of coverage without conflict.” Walker 
v. Armco Steel Corp., 446 U. S., at 752.

Because § 1404(a) controls the issue before the District 
Court, it must be applied if it represents a valid exercise of 

10 The dissent does not dispute this point, but rather argues that if the 
forum-selection clause would be unenforceable under state law, then the 
clause cannot be accorded any weight by a federal court. See post, at 35. 
Not the least of the problems with the dissent’s analysis is that it makes 
the applicability of a federal statute depend on the content of state law. 
See n. 4, supra. If a State cannot pre-empt a district court’s consideration 
of a forum-selection clause by holding that the clause is automatically en-
forceable, it makes no sense for it to be able to do so by holding the clause 
automatically void.
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Congress’ authority under the Constitution. The constitu-
tional authority of Congress to enact § 1404(a) is not subject 
to serious question. As the Court made plain in Hanna, 
“the constitutional provision for a federal court system . . . 
carries with it congressional power to make rules governing 
the practice and pleading in those courts, which in turn in-
cludes a power to regulate matters which, though falling 
within the uncertain area between substance and procedure, 
are rationally capable of classification as either.” 380 U. S., 
at 472. See also id., at 473 (“Erie and its offspring cast no 
doubt on the long-recognized power of Congress to prescribe 
housekeeping rules for federal courts”). Section 1404(a) is 
doubtless capable of classification as a procedural rule, and 
indeed, we have so classified it in holding that a transfer pur-
suant to § 1404(a) does not carry with it a change in the appli-
cable law. See Van Dusen n . Barrack, 376 U. S., at 636-637 
(“[B]oth the history and purposes of § 1404(a) indicate that it 
should be regarded as a federal judicial housekeeping meas-
ure”). It therefore falls comfortably within Congress’ pow-
ers under Article III as augmented by the Necessary and 
Proper Clause. See Burlington Northern R. Co. v. Woods, 
supra, at 5, n. 3.

We hold that federal law, specifically 28 U. S. C. § 1404(a), 
governs the District Court’s decision whether to give effect 
to the parties’ forum-selection clause and transfer this case to 
a court in Manhattan.11 We therefore affirm the Eleventh 
Circuit order reversing the District Court’s application of Al-
abama law. The case is remanded so that the District Court 
may determine in the first instance the appropriate effect 
under federal law of the parties’ forum-selection clause on re-
spondent’s § 1404(a) motion.

It is so ordered.

11 Because a validly enacted Act of Congress controls the issue in dis-
pute, we have no occasion to evaluate the impact of application of federal 
judge-made law on the “twin aims” that animate the Erie doctrine.
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Justi ce  Kennedy , with whom Justi ce  O’Connor  joins, 
concurring.

I concur in full. I write separately only to observe that 
enforcement of valid forum-selection clauses, bargained for 
by the parties, protects their legitimate expectations and 
furthers vital interests of the justice system. Although our 
opinion in The Bremen n . Zapata Off-Shore Co., 407 U. S. 1, 
10 (1972), involved a Federal District Court sitting in admi-
ralty, its reasoning applies with much force to federal courts 
sitting in diversity. The justifications we noted in The Bre-
men to counter the historical disfavor forum-selection clauses 
had received in American courts, id., at 9, should be under-
stood to guide the District Court’s analysis under § 1404(a).

The federal judicial system has a strong interest in the 
correct resolution of these questions, not only to spare liti-
gants unnecessary costs but also to relieve courts of time-
consuming pretrial motions. Courts should announce and 
encourage rules that support private parties who negotiate 
such clauses. Though state policies should be weighed in the 
balance, the authority and prerogative of the federal courts 
to determine the issue, as Congress has directed by § 1404(a), 
should be exercised so that a valid forum-selection clause is 
given controlling weight in all but the most exceptional cases. 
See The Bremen, supra, at 10.

Justic e  Scalia , dissenting.
I agree with the opinion of the Court that the initial ques-

tion before us is whether the validity between the parties of a 
contractual forum-selection clause falls within the scope of 28 
U. S. C. § 1404(a). See ante, at 26-27, 29. I cannot agree, 
however, that the answer to that question is yes. Nor do I 
believe that the federal courts can, consistent with the twin-
aims test of Erie R. Co. v. Tompkins, 304 U. S. 64 (1938), 
fashion a judge-made rule to govern this issue of contract 
validity.
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I
When a litigant asserts that state law conflicts with a fed-

eral procedural statute or formal Rule of Procedure, a court’s 
first task is to determine whether the disputed point in ques-
tion in fact falls within the scope of the federal statute or 
Rule. In this case, the Court must determine whether the 
scope of § 1404(a) is sufficiently broad to cause a direct colli-
sion with state law or implicitly to control the issue before 
the Court, i. e., validity between the parties of the forum-
selection clause, thereby leaving no room for the operation 
of state law. See Burlington Northern R. Co. n . Woods, 480 
U. S. 1, 4-5 (1987). I conclude that it is not.

Although the language of § 1404(a) provides no clear an-
swer, in my view it does provide direction. The provision 
vests the district courts with authority to transfer a civil ac-
tion to another district “[f ]or the convenience of parties and 
witnesses, in the interest of justice.” This language looks to 
the present and the future. As the specific reference to con-
venience of parties and witnesses suggests, it requires con-
sideration of what is likely to be just in the future, when the 
case is tried, in light of things as they now stand. Accord-
ingly, the courts in applying § 1404(a) have examined a vari-
ety of factors, each of which pertains to facts that currently 
exist or will exist: e. g., the forum actually chosen by the 
plaintiff, the current convenience of the parties and wit-
nesses, the current location of pertinent books and records, 
similar litigation pending elsewhere, current docket condi-
tions, and familiarity of the potential courts with governing 
state law. See 15 C. Wright, A. Miller, & E. Cooper, Fed-
eral Practice and Procedure §§3848-3849, 3851, 3853-3854 
(2d ed. 1986). In holding that the validity between the par-
ties of a forum-selection clause falls within the scope of 
§ 1404(a), the Court inevitably imports, in my view without 
adequate textual foundation, a new retrospective element into 
the court’s deliberations, requiring examination of what the
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facts were concerning, among other things, the bargaining 
power of the parties and the presence or absence of over-
reaching at the time the contract was made. See ante, at 28, 
and n. 7, 29.

The Court largely attempts to avoid acknowledging the 
novel scope it gives to § 1404(a) by casting the issue as how 
much weight a district court should give a forum-selection 
clause as against other factors when it makes its determina-
tion under § 1404(a). I agree that if the weight-among- 
factors issue were before us, it would be governed by § 1404 
(a). That is because, while the parties may decide who be-
tween them should bear any inconvenience, only a court can 
decide how much weight should be given under § 1404(a) to 
the factor of the parties’ convenience as against other rele-
vant factors such as the convenience of witnesses. But the 
Court’s description of the issue begs the question: what law 
governs whether the forum-selection clause is a valid or 
invalid allocation of any inconvenience between the parties. 
If it is invalid, i. e., should be voided, between the parties, it 
cannot be entitled to any weight in the § 1404(a) determina-
tion. Since under Alabama law the forum-selection clause 
should be voided, see Redwing Carriers, Inc. n . Foster, 382 
So. 2d 554, 556 (Ala. 1980), in this case the question of what 
weight should be given the forum-selection clause can be 
reached only if as a preliminary matter federal law controls 
the issue of the validity of the clause between the parties.*

*Contrary to the opinion of the Court, there is nothing unusual about 
having “the applicability of a federal statute depend on the content of state 
law.” Ante, at 31, n. 10. We have recognized that precisely this is re-
quired when the application of the federal statute depends, as here, on 
resolution of an underlying issue that is fundamentally one of state law. 
See Commissioner v. Estate of Bosch, 387 U. S. 456, 457, 464-465 (1967); 
cf. Budinich v. Becton Dickinson & Co., 486 U. S. 196, 199 (1988) (dic-
tum). Nor is the approach I believe is required undermined by the fact 
that there would still be some situations where the state-law rule on the 
validity of a forum-selection clause would not be dispositive of the issue of 
transfer between federal courts. When state law would hold a forum-
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Second, § 1404(a) was enacted against the background that 
issues of contract, including a contract’s validity, are nearly 
always governed by state law. It is simply contrary to the 
practice of our system that such an issue should be wrenched 
from state control in absence of a clear conflict with federal 
law or explicit statutory provision. It is particularly instruc-
tive in this regard to compare § 1404(a) with another provi-
sion, enacted by the same Congress a year earlier, that did 
pre-empt state contract law, and in precisely the same field of 
agreement regarding forum selection. Section 2 of the Fed-
eral Arbitration Act, 9 U. S. C. § 2, provides:

“A written provision in ... a contract evidencing a 
transaction involving commerce to settle by arbitration a 
controversy thereafter arising out of such contract or 
transaction, or the refusal to perform the whole or any 
part thereof, or an agreement in writing to submit to ar-
bitration an existing controversy arising out of such a 
contract, transaction, or refusal, shall be valid, irrevoca-
ble, and enforceable, save upon such grounds as exist at 
law or in equity for the revocation of any contract.”

We have said that an arbitration clause is a “kind of forum-
selection clause,” Scherk v. Alberto-Culver Co., 417 U. S. 
506, 519 (1974), and the contrast between this explicit pre-

selection clause invalid the federal court could nonetheless order transfer 
to another federal court under § 1404(a), but it could do so only if such 
transfer was warranted without regard to the forum-selection clause. 
This is not at all remarkable since whether to transfer a case from one fed-
eral district court to another for reasons other than the contractual agree-
ment of the parties is plainly made a matter of federal law by § 1404(a). 
When, on the other hand, state law would hold a forum-selection clause 
valid, I agree with Just ice  Kenn edy ’s  concurrence that under § 1404(a) 
such a valid forum-selection clause is to be “given controlling weight in all 
but the most exceptional cases.” Ante, at 33. And even in those excep-
tional cases where a forum-selection clause is valid under state law but 
transfer is unwarranted because of some factor other than the convenience 
of the parties, the district court should give effect to state contract law by 
dismissing the suit.
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emption of state contract law on the subject and § 1404(a) 
could not be more stark. Section 1404(a) is simply a venue 
provision that nowhere mentions contracts or agreements, 
much less that the validity of certain contracts or agreements 
will be matters of federal law. It is difficult to believe 
that state contract law was meant to be pre-empted by this 
provision that we have said “should be regarded as a federal 
judicial housekeeping measure,” Van Dusen v. Barrack, 376 
U. S. 612, 636-637 (1964), that we have said did not change 
“the relevant factors” which federal courts used to consider 
under the doctrine of forum non conveniens, Norwood v. 
Kirkpatrick, 349 U. S. 29, 32 (1955), and that we have held 
can be applied retroactively because it is procedural, Ex 
parte Collett, 337 U. S. 55, 71 (1949). It seems to me the 
generality of its language—“[f]or the convenience of parties 
and witnesses, in the interest of justice”—is plainly insuffi-
cient to work the great change in law asserted here.

Third, it has been common ground in this Court since Erie, 
304 U. S., at 74-77, that when a federal procedural statute or 
Rule of Procedure is not on point, substantial uniformity of 
predictable outcome between federal and state courts in ad-
judicating claims should be striven for. See also Klaxon Co. 
v. Stentor Electric Mfg. Co., 313 U. S. 487, 496 (1941). This 
rests upon a perception of the constitutional and congres-
sional plan underlying the creation of diversity and pendent 
jurisdiction in the lower federal courts, which should quite 
obviously be carried forward into our interpretation of am-
biguous statutes relating to the exercise of that jurisdiction. 
We should assume, in other words, when it is fair to do so, 
that Congress is just as concerned as we have been to avoid 
significant differences between state and federal courts in 
adjudicating claims. Cf. Southland Corp. v. Keating, 465 
U. S. 1, 15 (1984) (interpreting Federal Arbitration Act to 
apply to claims brought in state courts in order to discour-
age forum shopping). Thus, in deciding whether a federal 
procedural statute or Rule of Procedure encompasses a par-
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ticular issue, a broad reading that would create significant 
disuniformity between state and federal courts should be 
avoided if the text permits. See, e. g., Walker v. Armco 
Steel Corp., 446 U. S. 740, 750-751 (1980); Cohen n . Bene-
ficial Industrial Loan Corp., 337 U. S. 541, 556 (1949); 
Palmer n . Hoffman, 318 U. S. 109, 117 (1943); cf. P. Bator, 
D. Meltzer, P. Mishkin, & D. Shapiro, Hart and Wechsler’s 
The Federal Courts and the Federal System 828 (3d ed. 1988) 
(“The Supreme Court has continued since Hanna to interpret 
the federal rules to avoid conflict with important state regu-
latory policies”). As I have shown, the interpretation given 
§ 1404(a) by the Court today is neither the plain nor the more 
natural meaning; at best, § 1404(a) is ambiguous. I would 
therefore construe it to avoid the significant encouragement 
to forum shopping that will inevitably be provided by the in-
terpretation the Court adopts today.

II
Since no federal statute or Rule of Procedure governs the 

validity of a forum-selection clause, the remaining issue is 
whether federal courts may fashion a judge-made rule to gov-
ern the question. If they may not, the Rules of Decision 
Act, 28 U. S. C. § 1652, mandates use of state law. See 
Erie, supra, at 72-73; Hanna v. Plumer, 380 U. S. 460, 
471-472 (1965) (if federal courts lack authority to fashion a 
rule, “state law must govern because there can be no other 
law”); DelCostello v. Teamsters, 462 U. S. 151, 174, n. 1 
(1983) (O’Connor , J., dissenting) (Rules of Decision Act 
“simply requires application of state law unless federal law 
applies”); see also id., at 159, n. 13.

In general, while interpreting and applying substantive 
law is the essence of the “judicial Power” created under Arti-
cle III of the Constitution, that power does not encompass 
the making of substantive law. Cf. Erie, supra, at 78-79. 
Whatever the scope of the federal courts’ authority to create 
federal common law in other areas, it is plain that the mere
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fact that petitioner company here brought an antitrust claim, 
ante, at 24, does not empower the federal courts to make 
common law on the question of the validity of the forum-
selection clause. See Campbell v. Haverhill, 155 U. S. 610, 
616 (1895) (Rules of Decision Act “itself neither contains nor 
suggests ... a distinction” between federal-question cases 
and diversity cases); DelCostello, supra, at 173, n. 1 (Ste -
vens , J., dissenting) (same); cf. Texas Industries, Inc. v. 
Radcliff Materials, Inc., 451 U. S. 630 (1981). The federal 
courts do have authority, however, to make procedural rules 
that govern the practice before them. See 28 U. S. C. § 2071 
(federal courts may make rules “for the conduct of their busi-
ness”); Fed. Rule Civ. Proc. 83 (districts courts have author-
ity to “regulate their practice”); see generally Sibbach v. Wil-
son & Co., 312 U. S. 1, 9-10 (1941).

In deciding what is substantive and what is procedural for 
these purposes, we have adhered to a functional test based on 
the “twin aims of the Erie rule: discouragement of forum-
shopping and avoidance of inequitable administration of the 
laws.” Hanna, supra, at 468; see also ante, at 27, n. 6; 
Walker v. Armco Steel Corp., supra, at 747. Moreover, al-
though in reviewing the validity of a federal procedural stat-
ute or Rule of Procedure we inquire only whether Congress 
or the rulemakers have trespassed beyond the wide latitude 
given them to determine that a matter is procedural, see 
Burlington Northern R. Co. n . Woods, 480 U. S., at 5; 
Hanna, supra, at 471-474, in reviewing the lower courts’ 
application of the twin-aims test we apply our own judgment 
as a matter of law.

Under the twin-aims test, I believe state law controls the 
question of the validity of a forum-selection clause between 
the parties. The Eleventh Circuit’s rule clearly encourages 
forum shopping. Venue is often a vitally important matter, 
as is shown by the frequency with which parties contractually 
provide for and litigate the issue. Suit might well not be 
pursued, or might not be as successful, in a significantly less 
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convenient forum. Transfer to such a less desirable forum 
is, therefore, of sufficient import that plaintiffs will base their 
decisions on the likelihood of that eventuality when they are 
choosing whether to sue in state or federal court. With re-
spect to forum-selection clauses, in a State with law unfavor-
able to validity, plaintiffs who seek to avoid the effect of 
a clause will be encouraged to sue in state court, and non-
resident defendants will be encouraged to shop for more fa-
vorable law by removing to federal court. In the reverse 
situation—where a State has law favorable to enforcing such 
clauses—plaintiffs will be encouraged to sue in federal court. 
This significant encouragement to forum shopping is alone 
sufficient to warrant application of state law. Cf. Walker v. 
Armco Steel Corp., supra, at 753 (failure to meet one part of 
the twin-aims test suffices to warrant application of state 
law).

I believe creating a judge-made rule fails the second part of 
the twin-aims test as well, producing inequitable administra-
tion of the laws. The best explanation of what constitutes 
inequitable administration of the laws is that found in Erie 
itself: allowing an unfair discrimination between noncitizens 
and citizens of the forum state. 304 U. S., at 74-75; see also 
Hanna, 380 U. S., at 468, n. 9. Whether discrimination is 
unfair in this context largely turns on how important is the 
matter in question. See id., at 467-468, and n. 9. The deci-
sion of an important legal issue should not turn on the acci-
dent of diversity of citizenship, see, e. g., Walker, supra, 
at 753, or the presence of a federal question unrelated to that 
issue. It is difficult to imagine an issue of more importance, 
other than one that goes to the very merits of the lawsuit, 
than the validity of a contractual forum-selection provision. 
Certainly, the Erie doctrine has previously been held to 
require the application of state law on subjects of similar 
or obviously lesser importance. See, e. g., Walker, supra 
(whether filing of complaint or service tolls statute of limita-
tions); Bernhardt v. Polygraphic Co. of America, 350 U. S.
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198, 202-204 (1956) (arbitrability); Cohen v. Beneficial In-
dustrial Loan Corp., 337 U. S., at 555-556 (indemnity bond 
for litigation expenses). Nor can or should courts ignore 
that issues of contract validity are traditionally matters gov-
erned by state law.

For the reasons stated, I respectfully dissent.
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WEST v. ATKINS

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FOURTH CIRCUIT

No. 87-5096. Argued March 28, 1988—Decided June 20, 1988

Respondent, a private physician under contract with North Carolina to 
provide orthopedic services at a state-prison hospital on a part-time 
basis, treated petitioner for a leg injury sustained while petitioner was 
incarcerated in state prison. Petitioner was barred by state law from 
employing or electing to see a physician of his own choosing. Alleging 
that he was given inadequate medical treatment, petitioner sued re-
spondent in Federal District Court under 42 U. S. C. § 1983 for violation 
of his Eighth Amendment right to be free from cruel and unusual punish-
ment, relying on Estelle v. Gamble, 429 U. S. 97. The court entered 
summary judgment for respondent, holding that, as a “contract physi-
cian,” respondent was not acting “under color of state law,” a jurisdic-
tional prerequisite for a § 1983 action. The Court of Appeals ultimately 
affirmed.

Held: A physician who is under contract with the State to provide medical 
services to inmates at a state-prison hospital on a part-time basis acts 
“under color of state law,” within the meaning of § 1983, when he treats 
an inmate. Pp. 48-57.

(a) If a defendant’s alleged infringement of the plaintiff’s constitu-
tional rights satisfies the state-action requirement of the Fourteenth 
Amendment, the defendant’s conduct also constitutes action “under color 
of state law” for § 1983’s purposes, since it is “fairly attributable to the 
State.” Lugar v. Edmondson Oil Co., 457 U. S. 922, 935, 937. Thus, a 
state employee generally acts under color of state law when, while per-
forming in his official capacity or exercising his official responsibili-
ties, he abuses the position given to him by the State. Polk County v. 
Dodson, 454 U. S. 312, distinguished. Pp. 49-50.

(b) The Court of Appeals erred in concluding that defendants are 
removed from § 1983’s purview if they are professionals acting in accord-
ance with professional discretion and judgment and that professionals 
may be liable under § 1983 only if exercising custodial or supervisory au-
thority. The court’s analogy between respondent and the public de-
fender in Polk County, supra, is unpersuasive. Pp. 50-54.

(c) Respondent’s conduct in treating petitioner is fairly attributable to 
the State. The State has an obligation, under the Eighth Amendment
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and state law, to provide adequate medical care to those whom it has in-
carcerated. Estelle, supra, at 104; Spicer v. Williamson, 191 N. C. 487, 
490, 132 S. E. 291, 293. The State has delegated that function to physi-
cians such as respondent, and defers to their professional judgment. 
This analysis is not altered by the fact that respondent was paid by con-
tract and was not on the state payroll nor by the fact that respondent 
was not required to work exclusively for the prison. It is the physician’s 
function within the state system, not the precise terms of his employ-
ment, that is determinative. Pp. 54-57.

815 F. 2d 993, reversed and remanded.

Bla ckmu n , J., delivered the opinion of the Court, in which Rehn quis t , 
C. J., and Bren na n , Whit e , Mars ha ll , Steve ns , O’Con no r , and 
Kenn edy , JJ., joined. Scali a , J., filed an opinion concurring in part 
and concurring in the judgment, post, p. 58.

Adam Stein argued the cause for petitioner. With him on 
the brief was Richard E. Giroux.

Jacob L. Safron, Special Deputy Attorney General of 
North Carolina, argued the cause for respondent. With him 
on the brief was Lacy H. Thornburg, Attorney General.*

Justi ce  Blackmun  delivered the opinion of the Court.
This case presents the question whether a physician who is 

under contract with the State to provide medical services to 
inmates at a state-prison hospital on a part-time basis acts 
“under color of state law,” within the meaning of 42 U. S. C. 
§ 1983, when he treats an inmate.

I
Petitioner, Quincy West, tore his left Achilles tendon in 

1983 while playing volleyball at Odom Correctional Center, 
the Jackson, N. C., state prison in which he was incarcer-
ated. A physician under contract to provide medical care to 
Odom inmates examined petitioner and directed that he be 

*Briefs of amici curiae urging reversal were filed for the American 
Civil Liberties Union Foundation et al. by John Powell, Norman Smith, 
Elizabeth Alexander, Edward I. Koren, and Alvin J. Bronstein; and for 
the American Public Health Association by William J. Rold.
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transferred to Raleigh for orthopedic consultation at Central 
Prison Hospital, the acute-care medical facility operated by 
the State for its more than 17,500 inmates. Central Prison 
Hospital has one full-time staff physician, and obtains addi-
tional medical assistance under “Contracts for Professional 
Services” between the State and area physicians.

Respondent, Samuel Atkins, M. D., a private physician, 
provided orthopedic services to inmates pursuant to one such 
contract. Under it, Doctor Atkins was paid approximately 
$52,000 annually to operate two “clinics” each week at Cen-
tral Prison Hospital, with additional amounts for surgery.1 
Over a period of several months, he treated West’s injury 
by placing his leg in a series of casts. West alleges that 
although the doctor acknowledged that surgery would be nec-
essary, he refused to schedule it, and that he eventually dis-
charged West while his ankle was still swollen and painful, 
and his movement still impeded. Because West was a pris-
oner in “close custody,” he was not free to employ or elect to 
see a different physician of his own choosing.1 2

1 Doctor Atkins’ contractual duties included the following: to provide two 
orthopedic clinics per week; to see all orthopedic and neurological referrals; 
to perform orthopedic surgery as scheduled; to conduct rounds as often as 
necessary for his surgical and other orthopedic patients; to coordinate with 
the Physical Therapy Department; to request the assistance of neurosurgi-
cal consultants on spinal surgical cases; and to provide emergency on-call 
orthopedic services 24 hours per day. His contract required him to fur-
nish two days of professional service each week in fulfillment of these 
duties. App. 24-25. Atkins also had supervisory authority over Depart-
ment of Correction nurses and physician’s assistants, who were subject to 
his orders. Id., at 28.

Apparently, respondent maintained a private practice apart from his 
work at the prison. Atkins’ submissions on his motion for summary judg-
ment, however, do not reflect the extent of his nonprison practice or the 
extent to which he depended upon the prison work for his livelihood.

2 North Carolina law bars all but minimum-security prisoners from ex-
ercising an option to go outside the prison and obtain medical care of their 
choice at their own expense or funded by family resources or private health 
insurance. See North Carolina Division of Prisons Health Care Procedure
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Pursuant to 42 U. S. C. § 1983,3 West, proceeding pro se, 
commenced this action against Doctor Atkins4 in the United 
States District Court for the Eastern District of North Caro-
lina for violation of his Eighth Amendment right to be free 
from cruel and unusual punishment.5 West alleged that 
Atkins was deliberately indifferent to his serious medical 
needs, by failing to provide adequate treatment.

Relying on a decision of its controlling court in Calvert 
v. Sharp, 748 F. 2d 861 (CA4 1984), cert, denied, 471 U. S. 
1132 (1985), the District Court granted Doctor Atkins’ motion 
for summary judgment. In Calvert, the Fourth Circuit held 
that a private orthopedic specialist, employed by a nonprofit 
professional corporation which provided services under con-
tract to the inmates at the Maryland House of Corrections 

Manual §§ 710.1-710.2 (1980), App. to Brief for Petitioner 15a-16a (promul-
gated pursuant to 5 N. C. Admin. Code §02E.0203 (1987) and N. C. Gen. 
Stat. §§ 148-11, 148-19 (1987)). Petitioner is not a minimum-security 
prisoner.

8 Section 1983 provides in relevant part:
“Every person who, under color of any statute, ordinance, regulation, 

custom, or usage, of any State or Territory or the District of Columbia, 
subjects, or causes to be subjected, any citizen of the United States or 
other person within the jurisdiction thereof to the deprivation of any 
rights, privileges, or immunities secured by the Constitution and laws, 
shall be liable to the party injured in an action at law, suit in equity, or 
other proper proceeding for redress.”

4 Doctor Atkins is represented here by the Attorney General of North 
Carolina. By statute, the State provides for representation and protec-
tion from liability for any person who provides medical services to inmates 
and who is sued pursuant to § 1983. See N. C. Gen. Stat. § 143-300.7 
(1987). The State has informed its contract physicians, however, that 
it will not provide them with representation and indemnification in mal-
practice actions.

5 West also named as defendants James B. Hunt, then Governor of the 
State of North Carolina, and Rae McNamara, Director of the Division of 
Prisons of the North Carolina Department of Correction. The District 
Court’s dismissal of West’s claims against Hunt and McNamara was af-
firmed on appeal. See 815 F. 2d 993, 996 (CA4 1987). West has not pur-
sued his actions against those defendants before this Court.
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and the Maryland Penitentiary, did not act “under color of 
state law,” a jurisdictional requisite for a § 1983 action. Be-
cause Doctor Atkins was a “contract physician,” the District 
Court concluded that he, too, was not acting under color of 
state law when he treated West’s injury. App. 37.

A panel of the United States Court of Appeals for the 
Fourth Circuit vacated the District Court’s judgment. 799 
F. 2d 923 (1986). Rather than considering if Calvert could 
be distinguished, the panel remanded the case to the District 
Court for an assessment whether the record permitted a find-
ing of deliberate indifference to a serious medical need, 
a showing necessary for West ultimately to prevail on his 
Eighth Amendment claim. See Estelle v. Gamble, 429 U. S. 
97, 104 (1976).

On en banc rehearing, however, a divided Court of Appeals 
affirmed the District Court’s dismissal of West’s complaint. 
815 F. 2d 993 (1987). In declining to overrule its decision in 
Calvert, the majority concluded:

“Thus the clear and practicable principle enunciated by 
the Supreme Court [in Polk County v. [Dodson,] 454 
U. S. 312 (1981)], and followed in Calvert, is that a pro-
fessional, when acting within the bounds of traditional 
professional discretion and judgment, does not act under 
color of state law, even where, as in Dodson, the profes-
sional is a full-time employee of the state. Where the 
professional exercises custodial or supervisory author-
ity, which is to say that he is not acting in his profes-
sional capacity, then a § 1983 claim can be established, 
provided the requisite nexus to the state is proved.” 
815 F. 2d, at 995 (footnote omitted).

The Court of Appeals acknowledged that this rule limits “the 
range of professionals subject to an Estelle action.” Ibid*

6 In addition, the Court of Appeals rejected petitioner’s contention that 
the provision of medical services to inmates is an “exclusive state func-
tion.” The court explained: “Decisions made in the day-to-day rendering 
of medical services by a physician are not the kind of decisions traditionally
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The dissent in the Court of Appeals offered three grounds 
for holding that service rendered by a prison doctor— 
whether a permanent member of a prison medical staff, or 
under limited contract with the prison—constitutes action 
under color of state law for purposes of § 1983. First, the 
dissent concluded that prison doctors are as much “state ac-
tors” as are other prison employees, finding no significant dif-
ference between Doctor Atkins and the physician-employees 
assumed to be state actors in Estelle, and in O’Connor v. 
Donaldson, 422 U. S. 563 (1975). See 815 F. 2d, at 997-998. 
Second, the dissent concluded that the “public function” ra-
tionale applied because, in the prison context, medical care is 
within “the exclusive prerogative of the State,” in that the 
State is obligated to provide medical services for its inmates 
and has complete control over the circumstances and sources 
of a prisoner’s medical treatment. Id., at 998-999, citing 
Blum n . Yaretsky, 457 U. S. 991, 1011 (1982). Finally, the 
dissent reasoned that the integral role the prison physician 
plays within the prison medical system qualifies his actions as 
under color of state law. 815 F. 2d, at 999, citing United 
States v. Price, 383 U. S. 787, 794 (1966) (“[W]illful par-
ticipant in joint activity with the State or its agents” may 
be liable under §1983); Lugar v. Edmondson Oil Co., 457 
U. S. 922, 931-932 (1982); and Tower v. Glover, 467 U. S. 914 
(1984).

The Fourth Circuit’s ruling conflicts with decisions of the 
Court of Appeals for the Eleventh Circuit, Ancata v. Prison 
Health Services, Inc., 769 F. 2d 700 (1985), and Ort v. Pinch- 
back, 786 F. 2d 1105 (1986), which are to the effect that a 
physician who contracts with the State to provide medical 
care to prison inmates, even if employed by a private entity, 
acts under color of state law for purposes of § 1983.* 7 We 

and exclusively made by the sovereign for and on behalf of the public.” 
Id., at 996, n. 2, citing Blum v. Yaretsky, 457 U. S. 991, 1012 (1982).

7 In their resolution of § 1983 cases, other Courts of Appeals implicitly 
have concluded that prison physicians act under color of state law when
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granted certiorari to resolve the conflict. 484 U. S. 912 
(1987).

II
To state a claim under § 1983, a plaintiff must allege the vi-

olation of a right secured by the Constitution and laws of the 
United States, and must show that the alleged deprivation 
was committed by a person acting under color of state law. 
Parratt n . Taylor, 451 U. S. 527, 535 (1981) (overruled in 
part on other grounds, Daniels v. Williams, 474 U. S. 327, 
330-331 (1986)); Flagg Bros., Inc. n . Brooks, 436 U. S. 149, 
155 (1978). Petitioner West sought to fulfill the first re-
quirement by alleging a violation of his rights secured by the 
Eighth Amendment under Estelle v. Gamble, 429 U. S. 97 
(1976). There the Court held that deliberate indifference to 
a prisoner’s serious medical needs, whether by a prison doc-
tor or a prison guard, is prohibited by the Eighth Amend-
ment. Id., at 104-105. The adequacy of West’s allegation 
and the sufficiency of his showing on this element of his § 1983 
cause of action are not contested here.* 8 The only issue be-

treating incarcerated persons. See, e. g., Miranda v. Munoz, 770 F. 2d 
255 (CAI 1985) (upholding jury verdict in § 1983 action against physician 
under contract with State to work eight hours per week at jail); Norris v. 
Frame, 585 F. 2d 1183 (CA3 1978) (pretrial detainee’s § 1983 claim against, 
among others, a prison physician); Murrell v. Bennett, 615 F. 2d 306 (CA5 
1980) (reinstating inmate’s § 1983 action against state prison physician); 
Byrd v. Wilson, 701 F. 2d 592 (CA6 1983) (reinstating § 1983 action against 
medical staff, including two physicians, at state penitentiary); Duncan v. 
Duckworth, 644 F. 2d 653 (CA7 1981) (allowing § 1983 action against prison 
hospital administrator to proceed until identity of responsible members of 
medical staff was determined); Kelsey v. Ewing, 652 F. 2d 4 (CA8 1981) 
(upholding § 1983 action against contract physician at state prison).

8 In his brief and at oral argument, respondent insisted that West had 
failed to state a cause of action under Estelle. He maintains that peti-
tioner’s allegations “amount to no more than a claim of medical malprac-
tice” or “a negligence based claim,” which, under Estelle, 429 U. S., at 
105-106, are not sufficient to make out a claim of cruel and unusual pun-
ishment. No court has undertaken the necessary factfinding, let alone 
passed upon this Eighth Amendment issue. We decline to address it here 
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fore us is whether petitioner has established the second es-
sential element—that respondent acted under color of state 
law in treating West’s injury.

A
The traditional definition of acting under color of state law 

requires that the defendant in a § 1983 action have exercised 
power “possessed by virtue of state law and made possible 
only because the wrongdoer is clothed with the authority of 
state law.” United States v. Classic, 313 U. S. 299, 326 
(1941). Accord, Monroe v. Pape, 365 U. S. 167, 187 (1961) 
(adopting Classic standard for purposes of § 1983) (overruled 
in part on other grounds, Monell v. New York City Dept, of 
Social Services, 436 U. S. 658, 695-701 (1978)); Polk County 
v. Dodson, 454 U. S. 312, 317-318 (1981); id., at 329 (dissent-
ing opinion). In Lugar n . Edmondson Oil Co., supra, the 
Court made clear that if a defendant’s conduct satisfies the 
state-action requirement of the Fourteenth Amendment, 
“that conduct [is] also action under color of state law and will 
support a suit under § 1983.” Id., at 935. Accord, Rendell- 
Baker v. Kohn, 457 U. S. 830, 838 (1982); United States v. 
Price, 383 U. S., at 794, n. 7. In such circumstances, the 
defendant’s alleged infringement of the plaintiff’s federal 
rights is “fairly attributable to the State.” Luqar, 457 
U. S., at 937.

To constitute state action, “the deprivation must be caused 
by the exercise of some right or privilege created by the 
State ... or by a person for whom the State is responsible,” 
and “the party charged with the deprivation must be a person 
who may fairly be said to be a state actor.” Ibid. “[S]tate 
employment is generally sufficient to render the defendant a 
state actor.” Id., at 936, n. 18; see id., at 937. It is firmly 

in the first instance, particularly in light of settled doctrine that we avoid 
constitutional questions whenever possible. See Spector Motor Service, 
Inc. v. McLaughlin, 323 U. S. 101, 105 (1944); Jean v. Nelson, 472 U. S. 
846, 854 (1985).
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established that a defendant in a § 1983 suit acts under color 
of state law when he abuses the position given to him by the 
State. See Monroe n . Pape, 365 U. S., at 172. Thus, gen-
erally, a public employee acts under color of state law while 
acting in his official capacity or while exercising his respon-
sibilities pursuant to state law. See, e. g., Parratt v. Tay-
lor, 451 U. S., at 535-536; Adickes v. S. H. Kress & Co., 398 
U. S. 144, 152 (1970). See also Flagg Bros., Inc. v. Brooks, 
436 U. S., at 157, n. 5.

Indeed, Polk County v. Dodson, relied upon by the Court 
of Appeals, is the only case in which this Court has deter-
mined that a person who is employed by the State and who is 
sued under § 1983 for abusing his position in the performance 
of his assigned tasks was not acting under color of state law. 
The Court held that “a public defender does not act under 
color of state law when performing a lawyer’s traditional 
functions as counsel to a defendant in a criminal proceeding.” 
454 U. S., at 325. In this capacity, the Court noted, a public 
defender differs from the typical government employee and 
state actor. While performing his duties, the public de-
fender retains all of the essential attributes of a private attor-
ney, including, most importantly, his “professional independ-
ence,” which the State is constitutionally obliged to respect. 
Id., at 321-322. A criminal lawyer’s professional and ethical 
obligations require him to act in a role independent of and in 
opposition to the State. Id., at 318-319, 320. The Court ac-
cordingly concluded that when representing an indigent de-
fendant in a state criminal proceeding, the public defender 
does not act under color of state law for purposes of § 1983 
because he “is not acting on behalf of the State; he is the 
State’s adversary.” Id., at 323, n. 13. See also Lugar v. 
Edmondson Oil Co., 457 U. S., at 936, n. 18.

B
We disagree with the Court of Appeals and respondent 

that Polk County dictates a conclusion that respondent did 
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not act under color of state law in providing medical treat-
ment to petitioner. In contrast to the public defender, Doc-
tor Atkins’ professional and ethical obligation to make inde-
pendent medical judgments did not set him in conflict with 
the State and other prison authorities. Indeed, his relation-
ship with other prison authorities was cooperative. “Institu-
tional physicians assume an obligation to the mission that the 
State, through the institution, attempts to achieve.” Polk 
County, 454 U. S., at 320. The Manual governing prison 
health care in North Carolina’s institutions, which Doctor 
Atkins was required to observe, declares: “The provision of 
health care is a joint effort of correctional administrators 
and health care providers, and can be achieved only through 
mutual trust and cooperation.”9 Similarly, the American 
Medical Association Standards for Health Services in Prisons 
(1979) provide that medical personnel and other prison offi-
cials are to act in “close cooperation and coordination” in 
a “joint effort.” Preface, at i; Standard 102, and Discus-
sion. Doctor Atkins’ professional obligations certainly did 
not oblige him to function as “the State’s adversary.” Polk 
County, 454 U. S., at 323, n. 13. We thus find the proffered 
analogy between respondent and the public defender in Polk 
County unpersuasive.

Of course, the Court of Appeals did not perceive the adver-
sarial role the defense lawyer plays in our criminal justice 
system as the decisive factor in the Polk County decision. 
The court, instead, appears to have misread Polk County as 
establishing the general principle that professionals do not 
act under color of state law when they act in their profes-
sional capacities. The court considered a professional not 
to be subject to suit under § 1983 unless he was exercising 
“custodial or supervisory” authority. 815 F. 2d, at 995. To 
the extent this Court in Polk County relied on the fact that 
the public defender is a “professional” in concluding that he 

9 North Carolina Division of Prisons Health Care Procedure Manual 
§ 100.5. See App. to Brief for Petitioner 8a.
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was not engaged in state action, the case turned on the par-
ticular professional obligation of the criminal defense attor-
ney to be an adversary of the State, not on the independence 
and integrity generally applicable to professionals as a class. 
Indeed, the Court of Appeals’ reading would be inconsistent 
with cases, decided before and since Polk County, in which 
this Court either has identified professionals as state actors, 
see, e. g., Tower n . Glover, 467 U. S. 914 (1984) (state public 
defenders), or has assumed that professionals are state actors 
in §1983 suits, see, e. g., Estelle v. Gamble, 429 U. S. 97 
(1976) (medical director of state prison who was also the treat-
ing physician). See also Young berg v. Romeo, 457 U. S. 307, 
322-323, and n. 30 (1982) (establishing standards to determine 
whether decisions of “professional” regarding treatment of in-
voluntarily committed can create liability for a due process 
violation). Defendants are not removed from the purview of 
§ 1983 simply because they are professionals acting in accord-
ance with professional discretion and judgment.10

10 We do not suggest that this factor is entirely irrelevant to the state-
action inquiry. Where the issue is whether a private party is engaged in 
activity that constitutes state action, it may be relevant that the challenged 
activity turned on judgments controlled by professional standards, where 
those standards are not established by the State. The Court has held that 
“a State normally can be held responsible for a private decision only when 
it has exercised coercive power or has provided such significant encourage-
ment, either overt or covert, that the choice must in law be deemed to be 
that of the State.” Blum v. Yaretsky, 457 U. S., at 1004 (decisions of phy-
sicians and administrators of privately owned and operated nursing home 
to transfer Medicaid patients not state action); Rendell-Baker v. Kohn, 457 
U. S. 830, 840 (1982) (discharge decisions of privately owned and operated 
school not state action). In both Blum and Rendell-Baker, the fact that 
the private entities received state funding and were subject to state regu-
lation did not, without more, convert their conduct into state action. See 
Blum v. Yaretsky, 457 U. S., at 1004; Rendell-Baker v. Kohn, 457 U. S., 
at 840-843. The Court suggested that the private party’s challenged deci-
sions could satisfy the state-action requirement if they were made on the 
basis of some rule of decision for which the State is responsible. The 
Court found, however, that the decisions were based on independent pro-
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The Court of Appeals’ approach to determining who is sub-
ject to suit under §1983, wholeheartedly embraced by re-
spondent, cannot be reconciled with this Court’s decision in 
Estelle, which demonstrates that custodial and supervisory 
functions are irrelevant to an assessment whether the par-
ticular action challenged was performed under color of state 
law. In Estelle, the inmate’s Eighth Amendment claim was 
brought against the physician-employee, Dr. Gray, in his ca-
pacity both as treating physician and as medical director of 
the state prison system. See 429 U. S., at 107. Gray was 
sued, however, solely on the basis of allegedly substandard 
medical treatment given to the plaintiff; his supervisory and 
custodial functions were not at issue. The Court’s opinion 
did not suggest that Gray had not acted under color of state 
law in treating the inmate.* 11 To the contrary, the infer-

fessional judgments and were not subject to state direction. Thus, the 
requisite “nexus” to the State was absent.

This determination cannot be transformed into the proposition that no 
person acts under color of state law where he is exercising independent 
professional judgment. “[T]he exercise of . . . independent professional 
judgment,” is not, as the Court of Appeals suggested, “the primary test.” 
815 F. 2d, at 995, n. 1. And Blum and Rendell-Baker provide no support 
for respondent’s argument that a physician, employed by the State to fulfill 
the State’s constitutional obligations, does not act under color of state law 
merely because he renders medical care in accordance with professional 
obligations.

11 The Court of Appeals, in our view, misunderstood this Court’s Polk 
County discussion of O’Connor n . Donaldson, 422 U. S. 563 (1975), and 
Estelle v. Gamble, 429 U. S. 97 (1976). We observed that O’Connor in-
volved claims against a psychiatrist who served as the superintendent at a 
state mental hospital, and that Estelle involved a physician who was the 
medical director of the Texas Department of Corrections and the chief 
medical officer of a prison hospital. Polk County, 454 U. S., at 320. The 
Court made these observations, however, in the context of contrasting the 
role of the public defender with that of the physicians in response to the 
argument that state employment alone is sufficient to fulfill the under- 
color-of-state-law requirement. See id., at 319-320. We agree with the 
dissent in the Court of Appeals that the Court discussed these facts “in 
order to highlight the cooperative relationship between the doctors and the
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ence to be drawn from Estelle is that the medical treatment 
of prison inmates by prison physicians is state action. The 
Court explicitly held that “indifference . . . manifested by 
prison doctors in their response to the prisoner’s needs . . . 
states a cause of action under §1983.” Id., at 104-105; see 
id., at 104, n. 10 (citing with approval Courts of Appeals’ de-
cisions holding prison doctors liable for Eighth Amendment 
claims brought under § 1983 without mention of supervisory 
and custodial duties). The Court of Appeals’ rationale would 
sharply undermine this holding.* 12

C
We now make explicit what was implicit in our holding in 

Estelle: Respondent, as a physician employed by North Caro-
lina to provide medical services to state prison inmates, acted 
under color of state law for purposes of § 1983 when under-
taking his duties in treating petitioner’s injury. Such con-
duct is fairly attributable to the State.

The Court recognized in Estelle: “An inmate must rely on 
prison authorities to treat his medical needs; if the authori-
ties fail to do so, those needs will not be met.” 429 U. S., 
at 103. In light of this, the Court held that the State has a 
constitutional obligation, under the Eighth Amendment, to 
provide adequate medical care to those whom it has incarcer-
ated. Id., at 104. See also Spicer v. Williamson, 191 N. C. 
487, 490, 132 S. E. 291, 293 (1926) (common law requires 
state and thus the absence of an adversarial relationship akin to that exist-
ing between public defenders and the state.” 815 F. 2d, at 997-998. See 
Polk County, 454 U. S., at 320 (“Institutional physicians assume an obliga-
tion to the mission that the State, through the institution, attempts to 
achieve”). Nothing in the Court’s opinion stands for the proposition that a 
prison physician must be acting in a custodial or supervisory function in 
order to act under color of state law.

12 Furthermore, it would greatly diminish the meaning of a prisoner’s 
Eighth Amendment right, since few of those with supervisory and custo-
dial functions are likely to be involved directly in patient care. And § 1983 
liability is not available under the doctrine of respondeat superior. Monell 
v. New York City Dept, of Social Services, 436 U. S. 658, 690-695 (1978).
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North Carolina to provide medical care to its prison inmates), 
cited in Estelle, 429 U. S., at 104, n. 9. North Carolina em-
ploys physicians, such as respondent, and defers to their pro-
fessional judgment, in order to fulfill this obligation. By vir-
tue of this relationship, effected by state law, Doctor Atkins 
is authorized and obliged to treat prison inmates, such as 
West.13 He does so “clothed with the authority of state law.” 
United States v. Classic, 313 U. S., at 326. He is “a person 
who may fairly be said to be a state actor.” Lugar n . Ed-
mondson Oil Co., 457 U. S., at 937. It is only those physi-
cians authorized by the State to whom the inmate may turn. 
Under state law, the only medical care West could receive for 
his injury was that provided by the State. If Doctor Atkins 
misused his power by demonstrating deliberate indifference 
to West’s serious medical needs, the resultant deprivation 
was caused, in the sense relevant for state-action inquiry, by 
the State’s exercise of its right to punish West by incarcera-
tion and to deny him a venue independent of the State to ob-
tain needed medical care.

The fact that the State employed respondent pursuant to 
a contractual arrangement that did not generate the same 
benefits or obligations applicable to other “state employees” 
does not alter the analysis. It is the physician’s function 
within the state system, not the precise terms of his employ-
ment, that determines whether his actions can fairly be at-

13 By statute, the North Carolina Department of Correction is required 
to provide health services to its prisoners. N. C. Gen. Stat. § 148-19 
(1987). In compliance with the statute, state regulations charge the Di-
rector, Division of Prisons, with the responsibility of providing each pris-
oner the services necessary to maintain basic health. 5 N. C. Admin. 
Code §02E.0201 (1987). State regulations provide that the delivery of 
health services at each facility is the responsibility of the prison adminis-
trator, who must designate a specific health authority “who is charged with 
the responsibility to provide health services to that facility.” § 02E.0202. 
Pursuant to these provisions, Doctor Atkins was employed by the Direc-
tor, Division of Prisons, and was paid by the State, to provide orthopedic 
services to the State’s prisoners.
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tributed to the State. Whether a physician is on the state 
payroll or is paid by contract, the dispositive issue concerns 
the relationship among the State, the physician, and the pris-
oner. Contracting out prison medical care does not relieve 
the State of its constitutional duty to provide adequate medi-
cal treatment to those in its custody, and it does not deprive 
the State’s prisoners of the means to vindicate their Eighth 
Amendment rights.14 * The State bore an affirmative obliga-
tion to provide adequate medical care to West; the State dele-
gated that function to respondent Atkins; and respondent 
voluntarily assumed that obligation by contract.

Nor does the fact that Doctor Atkins’ employment contract 
did not require him to work exclusively for the prison make 
him any less a state actor than if he performed those duties as 
a full-time, permanent member of the state prison medical 
staff. It is the physician’s function while working for the 
State, not the amount of time he spends in performance of 
those duties or the fact that he may be employed by others to 
perform similar duties, that determines whether he is acting 
under color of state law.16 In the State’s employ, respondent 

14 As the dissent in the Court of Appeals explained, if this were the basis
for delimiting § 1983 liability, “the state will be free to contract out all serv-
ices which it is constitutionally obligated to provide and leave its citizens 
with no means for vindication of those rights, whose protection has been 
delegated to ‘private’ actors, when they have been denied.” 815 F. 2d, at 
998.

16 Contrary to respondent’s intimations, the fact that a state employee’s 
role parallels one in the private sector is not, by itself, reason to con-
clude that the former is not acting under color of state law in performing 
his duties. “If an individual is possessed of state authority and purports 
to act under that authority, his action is state action. It is irrelevant that 
he might have taken the same action had he acted in a purely private capac-
ity ... .” Griffin v. Maryland, 378 U. S. 130, 135 (1964).

Moreover, although the provision of medical services is a function tradi-
tionally performed by private individuals, the context in which respondent 
performs these services for the State (quite apart from the source of re-
muneration) distinguishes the relationship between respondent and West 
from the ordinary physician-patient relationship. Cf. Polk County, 454 
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worked as a physician at the prison hospital fully vested with 
state authority to fulfill essential aspects of the duty, placed 
on the State by the Eighth Amendment and state law, to pro-
vide essential medical care to those the State had incarcer-
ated. Doctor Atkins must be considered to be a state actor.

Ill
For the reasons stated above, we conclude that respond-

ent’s delivery of medical treatment to West was state action 
fairly attributable to the State, and that respondent there-
fore acted under color of state law for purposes of § 1983. 
Accordingly, we reverse the judgment of the Court of Ap-

U. S., at 318. Respondent carried out his duties at the state prison within 
the prison hospital. That correctional setting, specifically designed to be 
removed from the community, inevitably affects the exercise of profes-
sional judgment. Unlike the situation confronting free patients, the non-
medical functions of prison life inevitably influence the nature, timing, and 
form of medical care provided to inmates such as West. By regulation, 
matters of medical health involving clinical judgment are the prison physi-
cian’s “sole province.” 5 N. C. Admin. Code §02E.0204 (1987). These 
same regulations, however, require respondent to provide medical services 
“in keeping with the security regulations of the facility.” Ibid. The 
record is undeveloped as to the specific limitations placed on respondent by 
the state prison system. But studies of prison health care, and simple 
common sense, suggest that his delivery of medical care was not unaffected 
by the fact that the State controlled the circumstances and sources of a 
prisoner’s medical treatment. For one thing, the State’s financial re-
sources are limited. Further, prisons and jails are inherently coercive in-
stitutions that for security reasons must exercise nearly total control over 
their residents’ lives and the activities within their confines; general sched-
ules strictly regulate work, exercise, and diet. These factors can, and 
most often do, have a significant impact on the provision of medical serv-
ices in prisons. See generally Neisser, Is There a Doctor in the Joint? The 
Search for Constitutional Standards for Prison Health Care, 63 Va. L. 
Rev. 921, 936-946 (1977) (describing the institutional effects on the deliv-
ery of health care services in prisons); M. Wishart & N. Dubler, Health 
Care in Prisons, Jails and Detention Centers: Some Legal and Ethical Di-
lemmas 4 (1983) (“[T]he delivery of medical services in the nation’s prisons 
and jails is beset with problems and conflicts which are virtually unknown 
to other health care services”).
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peals and remand the case for further proceedings consistent 
with this opinion.

It is so ordered.

Justic e  Scali a , concurring in part and concurring in the 
judgment.

I agree with the opinion of the Court that respondent acted 
under color of state law for purposes of § 1983. I do not be-
lieve that a doctor who lacks supervisory or other penological 
duties can inflict “punishment” within the meaning of that 
term in the Eighth Amendment. Cf. Johnson v. Glick, 481 
F. 2d 1028, 1031-1032 (CA2) (Friendly, J.), cert, denied sub 
nom. John v. Johnson, 414 U. S. 1033 (1973). I am also of 
the view, however, that a physician who acts on behalf of the 
State to provide needed medical attention to a person invol-
untarily in state custody (in prison or elsewhere) and pre-
vented from otherwise obtaining it, and who causes physical 
harm to such a person by deliberate indifference, violates the 
Fourteenth Amendment’s protection against the deprivation 
of liberty without due process. See Youngberg v. Romeo, 
457 U. S. 307, 315, 324 (1982) (dictum); see generally Daniels 
v. Williams, 474 U. S. 327, 331 (1986); Ingraham v. Wright, 
430 U. S. 651, 672-674, and n. 41 (1977); Rochin n . Califor-
nia, 342 U. S. 165, 169-174 (1952); Johnson, supra, at 1032- 
1033. I note that petitioner’s pro se complaint merely claimed 
violation of his rights, and it is the courts that have specified 
which constitutional provision confers those rights.
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SUPREME COURT OF VIRGINIA et  al . v . FRIEDMAN

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR 
THE FOURTH CIRCUIT

No. 87-399. Argued March 21, 1988—Decided June 20, 1988

Under Virginia Supreme Court Rule 1A:1, qualified lawyers admitted to 
practice in another State may be admitted to the Virginia Bar “on mo-
tion,” that is, without taking Virginia’s bar examination. The Rule re-
quires, inter alia, that the applicant be a permanent resident of Virginia. 
Appellee attorney, a Maryland resident who practices and maintains her 
offices at her corporate employer’s place of business in Virginia, applied 
for admission to the Virginia Bar on motion. The Virginia Supreme 
Court denied the application for failure to satisfy the residency require-
ment, concluding that, contrary to appellee’s contention, the decision in 
Supreme Court of New Hampshire v. Piper, 470 U. S. 274, which held 
that a residency requirement imposed on lawyers who had passed the 
State’s bar examination violated the Privileges and Immunities Clause 
of Article IV, § 2, of the Federal Constitution, was not applicable in the 
context of “discretionary” admissions on motion. Appellee then filed 
suit against the Virginia Supreme Court and its Clerk in Federal Dis-
trict Court, alleging that Rule 1 All’s residency requirement violated the 
Privileges and Immunities Clause. The court entered summary judg-
ment for appellee, and the Court of Appeals affirmed.

Held: Virginia’s residency requirement for admission to the State’s bar 
without examination violates the Privileges and Immunities Clause. 
Pp. 64-70.

(a) A nonresident’s interest in practicing law on terms of substantial 
equality with those enjoyed by residents is a privilege protected by the 
Clause. This Court’s precedents do not support appellants’ contention 
that so long as an applicant has the alternative of gaining admission to a 
State’s bar, without regard to residence, by passing the bar examina-
tion, the State has not discriminated against nonresidents “on a matter 
of fundamental concern.” The Clause is implicated whenever a State 
does not permit qualified nonresidents to practice law within its borders 
on terms of substantial equality with its own residents. Cf. Piper, 
supra. Appellants’ theory that the State could constitutionally require 
that all bar applicants pass an examination is irrelevant to the question 
whether the Clause is applicable in the circumstances of this case. The 
State has burdened the right to practice law, a privilege protected by the 
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Clause, by discriminating among otherwise equally qualified applicants 
solely on the basis of citizenship or residency. Pp. 65-67.

(b) The State has failed to show that its discrimination against non-
residents bears a close relation to the achievement of substantial state 
objectives. Rule lA:l’s residency requirement cannot be justified as as-
suring, in tandem with the Rule’s requirement that the applicant prac-
tice full time as a member of the Virginia Bar, that attorneys admitted 
on motion will have the same commitment to service and familiarity with 
Virginia law that is possessed by applicants securing admission upon 
examination. Lawyers who are admitted in other States and seek ad-
mission in Virginia are not less likely to respect the bar and further 
its interests solely because they are nonresidents. To the extent that 
the State is justifiably concerned with ensuring that its attorneys keep 
abreast of legal developments, it can protect such interest through other 
equally or more effective means that do not themselves infringe consti-
tutional protections. Nor can the residency requirement be justified 
as a necessary aid to the enforcement of Rule lA:l’s full-time practice 
requirement. Virginia already requires that attorneys admitted on mo-
tion maintain an office in Virginia. This requirement facilitates compli-
ance with the full-time practice requirement in nearly the identical man-
ner that the residency restriction does, rendering the latter restriction 
largely redundant. Pp. 67-70.

822 F. 2d 423, affirmed.

Kenn edy , J., delivered the opinion of the Court, in which Bren nan , 
Whi te , Mars ha ll , Blackmu n , Steve ns , and O’Con no r , JJ., joined. 
Rehn quis t , C. J., filed a dissenting opinion, in which Scali a , J., joined, 
post, p. 70.

Gregory E. Lucyk, Assistant Attorney General of Virginia, 
argued the cause for appellants. With him on the briefs 
were Mary Site Terry, Attorney General, Gail Starling Mar-
shall, Deputy Attorney General, and William H. Hauser, 
Senior Assistant Attorney General.

Cornish F. Hitchcock argued the cause for appellee. With 
him on the brief were Alan B. Morrison and John J. 
McLaughlin*

*A brief of amici curiae urging reversal was filed for the State of Wyo-
ming et al. by Joseph B. Meyer, Attorney General, and Mary B. Guthrie, 
Senior Assistant Attorney General, joined by the Attorneys General for 
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Justi ce  Kenne dy  delivered the opinion of the Court.
Qualified lawyers admitted to practice in other States may 

be admitted to the Virginia Bar “on motion,” that is, without 
taking the bar examination which Virginia otherwise re-
quires. The State conditions such admission on a showing, 
among other matters, that the applicant is a permanent resi-
dent of Virginia. The question for decision is whether this 
residency requirement violates the Privileges and Immuni-
ties Clause of the United States Constitution, Art. IV, §2, cl. 
1. We hold that it does.

I
Myrna E. Friedman was admitted to the Illinois Bar by 

examination in 1977 and to the District of Columbia Bar by 
reciprocity in 1980. From 1977 to 1981, she was employed 
by the Department of the Navy in Arlington, Virginia, as a 
civilian attorney, and from 1982 until 1986, she was an attor-
ney in private practice in Washington, D. C. In January 
1986, she became associate general counsel for ERC Inter-
national, Inc., a Delaware corporation. Friedman practices 
and maintains her offices at the company’s principal place of 
business in Vienna, Virginia. Her duties at ERC Interna-
tional include drafting contracts and advising her employer 
and its subsidiaries on matters of Virginia law.

From 1977 to early 1986, Friedman lived in Virginia. In 
February 1986, however, she married and moved to her hus-
band’s home in Cheverly, Maryland. In June 1986, Fried-
man applied for admission to the Virginia Bar on motion.

The applicable rule, promulgated by the Supreme Court 
of Virginia pursuant to statute, is Rule 1A:1. The Rule 
permits admission on motion of attorneys who are licensed 

their respective States as follows: Neil F. Hartigan of Illinois, Thomas J. 
Miller of Iowa, and Anthony J. Celebrezze, Jr., of Ohio.

Briefs of amici curiae urging affirmance were filed for the American 
Corporate Counsel Association by Lawrence A. Salibra II; and for the 
New York State Bar Association by Maryann Saccomando Freedman, 
Monroe H. Freedman, and Ronald J. Levine.
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to practice in another jurisdiction, provided the other juris-
diction admits Virginia attorneys without examination. The 
applicant must have been licensed for at least five years 
and the Virginia Supreme Court must determine that the 
applicant:

“(a) Is a proper person to practice law.
“(b) Has made such progress in the practice of law 

that it would be unreasonable to require him to take an 
examination.

“(c) Has become a permanent resident of the Com-
monwealth.

“(d) Intends to practice full time as a member of the 
Virginia bar.”

In a letter accompanying her application, Friedman alerted 
the Clerk of the Virginia Supreme Court to her change of res-
idence, but argued that her application should nevertheless 
be granted. Friedman gave assurance that she would be en-
gaged full-time in the practice of law in Virginia, that she 
would be available for service of process and court appear-
ances, and that she would keep informed of local rules. She 
also asserted that “there appears to be no reason to discrim-
inate against my petition as a nonresident for admission to 
the Bar on motion,” that her circumstances fit within the 
purview of this Court’s decision in Supreme Court of New 
Hampshire v. Piper, 470 U. S. 274 (1985), and that accord-
ingly she was entitled to admission under the Privileges and 
Immunities Clause of the Constitution, Art. IV, §2, cl. 1. 
See App. 34-35.

The Clerk wrote Friedman that her request had been de-
nied. He explained that because Friedman was no longer a 
permanent resident of the Commonwealth of Virginia, she 
was not eligible for admission to the Virginia Bar pursuant to 
Rule 1A:1. He added that the court had concluded that our 
decision in Piper, which invalidated a residency requirement 
imposed on lawyers who had passed a State’s bar examina-
tion, was “not applicable” to the “discretionary requirement
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in Rule 1A:1 of residence as a condition of admission by reci-
procity.” App. 51-52.

Friedman then commenced this action, against the Su-
preme Court of Virginia and its Clerk, in the United States 
District Court for the Eastern District of Virginia. She al-
leged that the residency requirement of Rule 1A:1 violated 
the Privileges and Immunities Clause. The District Court 
entered summary judgment in Friedman’s favor, holding that 
the requirement of residency for admission without examina-
tion violates the Clause. *

The Court of Appeals for the Fourth Circuit unanimously 
affirmed. 822 F. 2d 423 (1987). The court first rejected 
appellants’ threshold contention that the Privileges and Im-
munities Clause was not implicated by the residency require-
ment of Rule 1A:1 because the Rule did not absolutely pro-
hibit the practice of law in Virginia by nonresidents. Id., at 
427-428. Turning to the justifications offered for the Rule, 
the court rejected, as foreclosed by Piper, the theory that 
the different treatment accorded to nonresidents could be 
justified by the State’s interest in enhancing the quality of 
legal practitioners. The court was also unpersuaded by ap-
pellant’s contention that the residency requirement promoted 
compliance with the Rule’s full-time practice requirement, an 
argument the court characterized as an unsupported asser-
tion that “residents are more likely to honor their commit-
ments to practice full-time in Virginia than are nonres-
idents.” Id., at 429. Thus, the court concluded that there 
was no substantial reason for the Rule’s discrimination 
against nonresidents, and that the discrimination did not bear 

*The District Court did not address Friedman’s claims that the resi-
dency requirement of Rule 1A:1 also violates the Commerce Clause and the 
Equal Protection Clause of the Fourteenth Amendment. The Court of 
Appeals did not pass on these contentions either, and our resolution of 
Friedman’s claim that the residency requirement violates the Privileges 
and Immunities Clause makes it unnecessary for us to reach them.
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a substantial relation to the objectives proffered by 
appellants.

The Supreme Court of Virginia and its Clerk filed a timely 
notice of appeal. We noted probable jurisdiction, 484 U. S. 
923 (1987), and we now affirm.

II
Article IV, §2, cl. 1, of the Constitution provides that the 

“Citizens of each State shall be entitled to all Privileges and 
Immunities of Citizens in the several States.” The provision 
was designed “to place the citizens of each State upon the 
same footing with citizens of other States, so far as the ad-
vantages resulting from citizenship in those States are con-
cerned.” Paul v. Virginia, 8 Wall. 168, 180 (1869). See 
also Toomer v. Witsell, 334 U. S. 385, 395 (1948) (the Privi-
leges and Immunities Clause “was designed to insure to a cit-
izen of State A who ventures into State B the same privileges 
which the citizens of State B enjoy”). The Clause “thus es-
tablishes a norm of comity without specifying the particular 
subjects as to which citizens of one State coming within the 
jurisdiction of another are guaranteed equality of treatment.” 
Austin v. New Hampshire, 420 U. S. 656, 660 (1975).

While the Privileges and Immunities Clause cites the term 
“Citizens,” for analytic purposes citizenship and residency 
are essentially interchangeable. See United Building & 
Construction Trades Council n . Mayor and Council of Cam-
den, 465 U. S. 208, 216 (1984). When examining claims that 
a citizenship or residency classification offends privileges 
and immunities protections, we undertake a two-step in-
quiry. First, the activity in question must be “ ‘sufficiently 
basic to the livelihood of the Nation’ ... as to fall within 
the purview of the Privileges and Immunities Clause . . . .” 
Id., at 221-222, quoting Baldwin n . Montana Fish & Game 
Comm’n, 436 U. S. 371, 388 (1978). For it is “‘[o]nly with 
respect to those “privileges” and “immunities” bearing on the 
vitality of the Nation as a single entity’ that a State must ac-
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cord residents and nonresidents equal treatment.” Supreme 
Court of New Hampshire v. Piper, 470 U. S., at 279, quoting 
Baldwin, supra, at 383. Second, if the challenged restric-
tion deprives nonresidents of a protected privilege, we will 
invalidate it only if we conclude that the restriction is not 
closely related to the advancement of a substantial state in-
terest. Piper, supra, at 284. Appellants assert that the 
residency requirement offends neither part of this test. We 
disagree.

A
Appellants concede, as they must, that our decision in 

Piper establishes that a nonresident who takes and passes 
an examination prescribed by the State, and who otherwise 
is qualified for the practice of law, has an interest in practic-
ing law that is protected by the Privileges and Immunities 
Clause. Appellants contend, however, that the discretion-
ary admission provided for by Rule 1A:1 is not a privilege 
protected by the Clause for two reasons. First, appellants 
argue that the bar examination “serves as an adequate, alter-
native means of gaining admission to the bar.” Brief for Ap-
pellants 20. In appellants’ view, “[s]o long as any applicant 
may gain admission to a State’s bar, without regard to resi-
dence, by passing the bar examination,” id., at 21, the State 
cannot be said to have discriminated against nonresidents “as 
a matter of fundamental concern.” Id., at 19. Second, ap-
pellants argue that the right to admission on motion is not 
within the purview of the Clause because, without offense to 
the Constitution, the State could require all bar applicants to 
pass an examination. Neither argument is persuasive.

We cannot accept appellants’ first theory because it is 
quite inconsistent with our precedents. We reaffirmed in 
Piper the well-settled principle that “‘one of the privi-
leges which the Clause guarantees to citizens of State A is 
that of doing business in State B on terms of substantial 
equality with the citizens of that State.’” Piper, supra, 
at 280, quoting Toomer v. Witsell, supra, at 396. See also 
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United Building & Construction Trades Council, supra, at 
219 (“Certainly, the pursuit of a common calling is one of 
the most fundamental of those privileges protected by the 
Clause”). After reviewing our precedents, we explicitly 
held that the practice of law, like other occupations consid-
ered in those cases, is sufficiently basic to the national econ-
omy to be deemed a privilege protected by the Clause. See 
Piper, supra, at 280-281. The clear import of Piper is that 
the Clause is implicated whenever, as is the case here, a 
State doe» not permit qualified nonresidents to practice law 
within its borders on terms of substantial equality with its 
own residents.

Nothing in our precedents, moreover, supports the con-
tention that the Privileges and Immunities Clause does not 
reach a State’s discrimination against nonresidents when 
such discrimination does not result in their total exclusion 
from the State. In Ward v. Maryland, 12 Wall. 418 (1871), 
for example, the Court invalidated a statute under which res-
idents paid an annual fee of $12 to $150 for a license to trade 
foreign goods, while nonresidents were required to pay $300. 
Similarly, in Toomer, supra, the Court held that nonresident 
fishermen could not be required to pay a license fee 100 times 
the fee charged to residents. In Hicklin v. Orbeck, 437 
U. S. 518 (1978), the Court invalidated a statute requiring 
that residents be hired in preference to nonresidents for all 
positions related to the development of the State’s oil and gas 
resources. Indeed, as the Court of Appeals correctly noted, 
the New Hampshire rule struck down in Piper did not result 
in the total exclusion of nonresidents from the practice of law 
in that State. 822 F. 2d, at 427 (citing Piper, supra, at 277, 
n. 2).

Further, we find appellants’ second theory—that Virginia 
could constitutionally require that all applicants to its bar 
take and pass an examination—quite irrelevant to the ques-
tion whether the Clause is applicable in the circumstances 
of this case. A State’s abstract authority to require from
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resident and nonresident alike that which it has chosen to 
demand from the nonresident alone has never been held to 
shield the discriminatory distinction from the reach of the 
Privileges and Immunities Clause. Thus, the applicability of 
the Clause to the present case no more turns on the legality 
vel non of an examination requirement than it turned on the 
inherent reasonableness of the fees charged to nonresidents 
in Toomer and Ward. The issue instead is whether the State 
has burdened the right to practice law, a privilege protected 
by the Privileges and Immunities Clause, by discriminating 
among otherwise equally qualified applicants solely on the 
basis of citizenship or residency. We conclude it has.

B
Our conclusion that the residence requirement burdens a 

privilege protected by the Privileges and Immunities Clause 
does not conclude the matter, of course; for we repeatedly 
have recognized that the Clause, like other constitutional 
provisions, is not an absolute. See, e. g., Piper, supra, at 
284; United Building & Construction Trades Council, 465 
U. S., at 222; Toomer, 334 U. S., at 396. The Clause does 
not preclude disparity in treatment where substantial rea-
sons exist for the discrimination and the degree of discrimina-
tion bears a close relation to such reasons. See United 
Building & Construction Trades Council, supra, at 222. In 
deciding whether the degree of discrimination bears a suffi-
ciently close relation to the reasons proffered by the State, 
the Court has considered whether, within the full panoply of 
legislative choices otherwise available to the State, there 
exist alternative means of furthering the State’s purpose with-
out implicating constitutional concerns. See Piper, supra, 
at 284.

Appellants offer two principal justifications for the Rule’s 
requirement that applicants seeking admission on motion re-
side within the Commonwealth of Virginia. First, they con-
tend that the residence requirement assures, in tandem with 
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the full-time practice requirement, that attorneys admitted 
on motion will have the same commitment to service and fa-
miliarity with Virginia law that is possessed by applicants se-
curing admission upon examination. Attorneys admitted on 
motion, appellants argue, have “no personal investment” in 
the jurisdiction; consequently, they “are entitled to no pre-
sumption that they will willingly and actively participate in 
bar activities and obligations, or fulfill their public service 
responsibilities to the State’s client community.” Brief for 
Appellants 26-27. Second, appellants argue that the resi-
dency requirement facilitates enforcement of the full-time 
practice requirement of Rule 1A:1. We find each of these 
justifications insufficient to meet the State’s burden of show-
ing that the discrimination is warranted by a substantial 
state objective and closely drawn to its achievement.

We acknowledge that a bar examination is one method of 
assuring that the admitted attorney has a stake in his or her 
professional licensure and a concomitant interest in the integ-
rity and standards of the bar. A bar examination, as we 
know judicially and from our own experience, is not a casual 
or lighthearted exercise. The question, however, is whether 
lawyers who are admitted in other States and seek admission 
in Virginia are less likely to respect the bar and further its 
interests solely because they are nonresidents. We cannot 
say this is the case. While Piper relied on an examination 
requirement as an indicium of the nonresident’s commitment 
to the bar and to the State’s legal profession, see Piper, 470 
U. S., at 285, it does not follow that when the State waives 
the examination it may make a distinction between residents 
and nonresidents.

Friedman’s case proves the point. She earns her living 
working as an attorney in Virginia, and it is of scant rele-
vance that her residence is located in the neighboring State of 
Maryland. It is indisputable that she has a substantial stake 
in the practice of law in Virginia. Indeed, despite appel-
lants’ suggestion at oral argument that Friedman’s case is



SUPREME COURT OF VIRGINIA v. FRIEDMAN 69

59 Opinion of the Court

“atypical,” Tr. of Oral Arg. 51, the same will likely be true 
of all nonresident attorneys who are admitted on motion to 
the Virginia Bar, in light of the State’s requirement that 
attorneys so admitted show their intention to maintain an 
office and a regular practice in the State. See Application of 
Brown, 213 Va. 282, 286, n. 3, 191 S. E. 2d 812, 815, n. 3 
(1972) (interpreting full-time practice requirement of Rule 
1A:1). This requirement goes a long way toward ensuring 
that such attorneys will have an interest in the practice of 
law in Virginia that is at least comparable to the interest we 
ascribed in Piper to applicants admitted upon examination. 
Accordingly, we see no reason to assume that nonresident at-
torneys who, like Friedman, seek admission to the Virginia 
bar on motion will lack adequate incentives to remain abreast 
of changes in the law or to fulfill their civic duties.

Further, to the extent that the State is justifiably con-
cerned with ensuring that its attorneys keep abreast of legal 
developments, it can protect these interests through other 
equally or more effective means that do not themselves in-
fringe constitutional protections. While this Court is not 
well positioned to dictate specific legislative choices to the 
State, it is sufficient to note that such alternatives exist and 
that the State, in the exercise of its legislative prerogatives, 
is free to implement them. The Supreme Court of Virginia 
could, for example, require mandatory attendance at periodic 
continuing legal education courses. See Piper, supra, at 
285, n. 19. The same is true with respect to the State’s in-
terest that the nonresident bar member does his or her share 
of volunteer and pro bono work. A “nonresident bar mem-
ber, like the resident member, could be required to represent 
indigents and perhaps to participate in formal legal-aid work.” 
Piper, supra, at 287 (footnote omitted).

We also reject appellants’ attempt to justify the residency 
restriction as a necessary aid to the enforcement of the full- 
time practice requirement of Rule 1A:1. Virginia already 
requires, pursuant to the full-time practice restriction of Rule 
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1A:1, that attorneys admitted on motion maintain an office 
for the practice of law in Virginia. As the Court of Appeals 
noted, the requirement that applicants maintain an office in 
Virginia facilitates compliance with the full-time practice re-
quirement in nearly the identical manner that the residency 
restriction does, rendering the latter restriction largely re-
dundant. 822 F. 2d, at 429. The office requirement fur-
nishes an alternative to the residency requirement that is not 
only less restrictive, but also is fully adequate to protect 
whatever interest the State might have in the full-time prac-
tice restriction.

Ill
We hold that Virginia’s residency requirement for admis-

sion to the State’s bar without examination violates the Privi-
leges and Immunities Clause. The nonresident’s interest in 
practicing law on terms of substantial equality with those 
enjoyed by residents is a privilege protected by the Clause. 
A State may not discriminate against nonresidents unless it 
shows that such discrimination bears a close relation to the 
achievement of substantial state objectives. Virginia has 
failed to make this showing. Accordingly, the judgment of 
the Court of Appeals is affirmed.

It is so ordered.

Chief  Justi ce  Rehnquis t , with whom Justi ce  Scali a  
joins, dissenting.

Three Terms ago the Court invalidated a New Hampshire 
Bar rule which denied admission to an applicant who had 
passed the state bar examination because she was not, and 
would not become, a resident of the State. Supreme Court 
of New Hampshire v. Piper, 470 U. S. 274 (1985). In the 
present case the Court extends the reasoning of Piper to in-
validate a Virginia Bar rule allowing admission on motion 
without examination to qualified applicants, but restricting 
the privilege to those applicants who have become residents 
of the State.
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For the reasons stated in my dissent in Piper, I also dis-
agree with the Court’s decision in this case. I continue to 
believe that the Privileges and Immunities Clause of Article 
IV, § 2, does not require States to ignore residency when ad-
mitting lawyers to practice in the way that they must ignore 
residency when licensing traders in foreign goods, Ward v. 
Maryland, 12 Wall. 418 (1871), or when licensing commercial 
shrimp fishermen, Toomer v. Witsell, 334 U. S. 385 (1948).

I think the effect of today’s decision is unfortunate even 
apart from what I believe is its mistaken view of the Privi-
leges and Immunities Clause. Virginia’s rule allowing ad-
mission on motion is an ameliorative provision, recognizing 
the fact that previous practice in another State may qualify 
a new resident of Virginia to practice there without the 
necessity of taking another bar examination. The Court’s 
ruling penalizes Virginia, which has at least gone part way 
towards accommodating the present mobility of our popula-
tion, but of course leaves untouched the rules of those States 
which allow no reciprocal admission on motion.*  Virginia 
may of course retain the privilege of admission on motion 
without enforcing a residency requirement even after today’s 
decision, but it might also decide to eliminate admission on 
motion altogether.

*At present, 28 states do not allow reciprocal admission on motion: Ala-
bama, Arizona, Arkansas, California, Delaware, Florida, Georgia, Hawaii, 
Idaho, Kansas, Louisiana, Maine, Maryland, Massachusetts, Mississippi, 
Montana, Nevada, New Hampshire, New Jersey, New Mexico, North Da-
kota, Oregon, Rhode Island, South Carolina, South Dakota, Utah, Wash-
ington, and Wyoming.
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UNITED STATES CATHOLIC CONFERENCE et  al . v . 
ABORTION RIGHTS MOBILIZATION, INC., ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT

No. 87-416. Argued April 18, 1988—Decided June 20, 1988

Abortion Rights Mobilization, Inc., and others (ARM) filed suit against 
Government officials and petitioners, the United States Catholic Con-
ference and the National Conference of Catholic Bishops, to revoke 
the Roman Catholic Church’s tax-exempt status on the ground that the 
Church had violated the antielectioneering provision of 26 U. S. C. 
§ 501(c)(3) (1988 ed.). After petitioners were dismissed as parties, they 
refused to comply with ARM’s subpoenas seeking extensive documen-
tary evidence, and were held in contempt. The Court of Appeals af-
firmed the contempt citation, ruling that a nonparty witness’ jurisdic-
tional challenge is limited to a claim that the district court lacks even 
colorable jurisdiction, a standard not met here.

Held: A nonparty witness may defend against a civil contempt adjudica-
tion by challenging the district court’s subject-matter jurisdiction, and is 
not limited to the contention that the court lacked even colorable juris-
diction to hear the suit. Since a court’s subpoena power cannot be more 
extensive than its jurisdiction, the subpoenas it issues in aid of determin-
ing the merits are void if the court lacks subject-matter jurisdiction over 
the underlying suit. Moreover, a nonparty witness has an unquestion-
able right to appeal a contempt adjudication, notwithstanding the ab-
sence of a final judgment in the underlying action. The contention that 
permitting a nonparty to challenge the court’s jurisdiction would invite 
collusion, allowing parties to avoid restrictions on interlocutory appeals 
and to test jurisdiction by proxy, is not persuasive. Ample protections 
against collusive appeals exist in the courts of appeals’ power to decline 
to treat the witness as a nonparty for purposes of the jurisdictional ques-
tion, and in the usual provisions for sanctioning frivolous appeals or 
abuse of court processes. The rule followed in this case does not apply 
in criminal contempt proceedings, and does not affect a district court’s 
inherent and legitimate authority to issue binding orders, including dis-
covery orders, to nonparty witnesses, as necessary for the court to de-
termine and rule upon its own jurisdiction, including subject-matter ju-
risdiction. Here, however, the District Court’s order was not issued to 
aid a jurisdictional inquiry, since the subpoenas were meant to obtain 
discovery on the merits, and before the contempt order the District
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Court twice ruled that it had subject-matter jurisdiction. Accordingly, 
on remand, the Court of Appeals must determine whether the District 
Court had such jurisdiction in the underlying action. If not, the subpoe-
nas are void, and the contempt citation must be reversed. Pp. 76-80.

824 F. 2d 156, reversed and remanded.

Ken ne dy , J., delivered the opinion of the Court, in which Rehn qu ist , 
C. J., and Brenn an , Whit e , Bla ckmu n , Steve ns , O’Con no r , and 
Scal ia , JJ., joined. Mars hal l , J., filed a dissenting opinion, post, p. 80.

Kevin T. Baine argued the cause for petitioners. With 
him on the briefs were Edward Bennett Williams, Charles 
H. Wilson, Richard S. Hoffman, Mark E. Chopko, and Phil-
lip H. Harris.

Alan I. Horowitz argued the cause for the federal respond-
ents in support of petitioners pursuant to this Court’s Rule 
19.6. With him on the brief were Solicitor General Fried, 
Assistant Attorney General Rose, Deputy Solicitor General 
Wallace, Robert S. Pomerance, and Teresa E. McLaughlin.

Marshall Beil argued the cause and filed a brief for 
respondents.*

Justi ce  Kennedy  delivered the opinion of the Court.
The petitioners are the United States Catholic Conference 

and the National Conference of Catholic Bishops. Both 
organizations were held in civil contempt for failure to com-
ply with subpoenas duces tecum issued by the United States 

* Briefs of amici curiae urging reversal were filed for the Christian 
Legal Society by Michael J. Woodruff and Samuel E. Ericsson; and for 
the National Council of Churches of Christ in the U. S. A. et al. by Ed-
ward McGlynn Gaffney, Jr., and Douglas Laycock.

Briefs of amici curiae urging affirmance were filed for the National 
Abortion Rights Action League et al. by Ellyn R. Weiss; and for the 
National Association of Laity by Cletus P. Lyman.

Briefs of amici curiae were filed for the American Civil Liberties Union 
Foundation et al. by Steven R. Shapiro, John A. Powell, Helen Hershkoff, 
C. Edwin Baker, and Arthur N. Eisenberg; and for the Rutherford Insti-
tute by William Bonner, John F. Southworth, Jr., Alfred J. Lindh, Ira W. 
Still III, William B. Hollberg, Randall A. Pentiuk, Thomas W. Strahan, 
James J. Knicely, John W. Whitehead, and David E. Morris.
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District Court for the Southern District of New York. The 
Conferences objected to issuance of the process, arguing, 
inter alia, that the District Court lacked subject-matter juris-
diction in the underlying suit. The Court of Appeals for the 
Second Circuit rejected this argument, ruling that a nonparty 
witness’ jurisdictional challenge is limited to a claim that the 
District Court lacks even colorable jurisdiction, a standard 
not met here. We granted certiorari to resolve whether a 
nonparty witness may defend against a civil contempt adjudi-
cation by challenging the subject-matter jurisdiction of the 
district court. 484 U. S. 975 (1987). We hold the nonparty 
witness may raise such a claim, and now reverse.

I
In the underlying action, Abortion Rights Mobilization, 

Inc., and others (ARM) sued to revoke the tax-exempt status 
of the Roman Catholic Church in the United States. ARM 
alleged that the Conferences had violated the rules governing 
their tax-exempt status by participating in political activi-
ties.*  Specifically, ARM claimed that “the Roman Catholic

*The Internal Revenue Code, 26 U. S. C. § 501(c)(3) (1988 ed.), as 
amended by Pub. L. 100-203, § 10711(a)(2), 101 Stat. 1330-464, exempts 
organizations from the payment of income taxes if they meet certain crite-
ria. In pertinent part, that section provides:

“(c) List of exempt organizations. — The following organizations are re-
ferred to in subsection (a) [as exempt from taxation]:

“(3) Corporations, and any community chest, fund, or foundation, orga-
nized and operated exclusively for religious, charitable, scientific, testing 
for public safety, literary, or educational purposes, or to foster national or 
international amateur sports competition (but only if no part of its activi-
ties involve the provision of athletic facilities or equipment), or for the 
prevention of cruelty to children or animals, no part of the net earnings of 
which inures to the benefit of any private shareholder or individual, no sub-
stantial part of the activities of which is carrying on propaganda, or other-
wise attempting, to influence legislation (except as otherwise provided in 
subsection (h)), and which does not participate in, or intervene in (including 
the publishing or distributing of statements), any political campaign on 
behalf of (or in opposition to) any candidate for public office.”
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Church in the United States . . . , in violation of the clear lan-
guage and intent of the anti-electioneering provision of 26 
U. S. C. § 501(c)(3), has engaged in a persistent and regular 
pattern of intervening in elections nationwide in favor of can-
didates who support the Church’s position on abortion and in 
opposition to candidates with opposing views.” Brief for Re-
spondents 7-8. The Conferences were originally named as 
parties to this suit, but were later dismissed, leaving the 
Secretary of the Treasury and the Commissioner of Internal 
Revenue as the sole defendants.

ARM served subpoenas on the Conferences in 1983, seek-
ing extensive documentary evidence to support its claims. 
A series of court orders to produce, intertwined with other 
procedural motions, were followed by objections and refus-
als. These matters were extensively reported by the Dis-
trict Court. See Abortion Rights Mobilization, Inc. v. 
Regan, 544 F. Supp. 471 (1982) (ARM I); Abortion Rights 
Mobilization, Inc. v. Regan, 552 F. Supp. 364 (1982) (ARM 
II); Abortion Rights Mobilization, Inc. v. Regan, 603 F. 
Supp. 970 (1985) (ARM III); Abortion Rights Mobilization, 
Inc. v. Baker, 110 F. R. D. 337 (1986) (ARM IV). After the 
Conferences informed the court that they could not “in con-
science, comply with the subpoenas in question,” the court, 
which had made detailed orders including orders limiting dis-
covery at the behest of the Conferences, found the Confer-
ences in civil contempt. ARM IV, supra, at 337. The court 
assessed fines of $50,000 against each Conference for each 
day of further noncompliance. The Court of Appeals af-
firmed, stating that “the witnesses have standing to question 
only whether the District Court has a colorable basis for ex-
ercising subject matter jurisdiction . . . .” In re United 
States Catholic Conference, 824 F. 2d 156, 158 (1987). The 
order was stayed pending appeal, and the stay remains in 
effect.
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II
We hold that a nonparty witness can challenge the court’s 

lack of subject-matter jurisdiction in defense of a civil con-
tempt citation, notwithstanding the absence of a final judg-
ment in the underlying action. Federal Rule of Civil Proce-
dure 45 grants a district court the power to issue subpoenas 
as to witnesses and documents, but the subpoena power of a 
court cannot be more extensive than its jurisdiction. It fol-
lows that if a district court does not have subject-matter 
jurisdiction over the underlying action, and the process was 
not issued in aid of determining that jurisdiction, then the 
process is void and an order of civil contempt based on refusal 
to honor it must be reversed. As we observed in United 
States v. Morton Salt Co., 338 U. S. 632, 642 (1950), “[t]he 
judicial subpoena power not only is subject to specific con-
stitutional limitations,. . . but also is subject to those limita-
tions inherent in the body that issues them because of the 
provisions of the Judiciary Article of the Constitution.” 
Therefore, a nonparty witness may attack a civil contempt ci-
tation by asserting that the issuing court lacks jurisdiction 
over the case.

The right of a nonparty to appeal an adjudication of con-
tempt cannot be questioned. The order finding a nonparty 
witness in contempt is appealable notwithstanding the ab-
sence of a final judgment in the underlying action. United 
States v. Ryan, 402 U. S. 530, 532 (1971); Cobbledick n . 
United States, 309 U. S. 323, 328 (1940). Once the right to 
appeal a civil contempt order is acknowledged, arguments in 
its legitimate support should not be so confined that the 
power of the issuing court remains untested. We are not 
confronted here with a nonparty witness attempting to chal-
lenge its civil contempt by raising matters in which it has no 
legitimate interest, for instance the District Court’s lack of 
personal jurisdiction over the parties or a limitations statute 
that would compel dismissal of the action. As to such mat-
ters, even if it were ultimately determined that the court
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should not have allowed the suit to proceed, the order or 
process it issued in the conduct of the litigation would still be 
valid.

The challenge in this case goes to the subject-matter juris-
diction of the court and hence its power to issue the order. 
The distinction between subject-matter jurisdiction and waiv-
able defenses is not a mere nicety of legal metaphysics. It 
rests instead on the central principle of a free society that 
courts have finite bounds of authority, some of constitutional 
origin, which exist to protect citizens from the very wrong 
asserted here, the excessive use of judicial power. The 
courts, no less than the political branches of the government, 
must respect the limits of their authority.

The Court of Appeals found that our decision in Blair v. 
United States, 250 U. S. 273 (1919), controlled its decision, 
but we think not. Blair involved defiant witnesses in a 
grand jury investigation. The witnesses refused to testify, 
contending the grand jury lacked jurisdiction because the 
statute that prohibited the conduct under investigation was 
unconstitutional. Id., at 277-279. We affirmed the denial 
of habeas corpus relief to the witnesses and refused to con-
sider their jurisdictional challenge. As this Court was care-
ful to say, the jurisdiction of the grand jury did not depend 
upon the validity of the statutes attacked by the witnesses. 
The grand jury’s investigative powers included the authority 
to conduct a wide-ranging investigation of the subject matter 
and existed independently of the statutes challenged by the 
witnesses. Blair, in effect, addressed the jurisdiction of the 
grand jury and found it sufficient to support the order of con-
tempt. See Morton Salt, supra, at 642-643. Blair does not 
hold that the limited subject-matter jurisdiction of an Article 
III court may not be raised by a nonparty witness whom the 
court seeks to hold in civil contempt.

Additionally, the Court of Appeals was concerned that per-
mitting the nonparty witness to challenge the jurisdiction of 
the court would invite collusion, allowing parties to avoid 
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restrictions on interlocutory appeals and to test jurisdiction 
by proxy. See Catlin v. United States, 324 U. S. 229, 236 
(1945). We are not persuaded that such considerations 
should alter the rule we apply in this case. To begin with, 
the objection does not meet the fundamental premise that the 
nonparty should not be denied the right to object to the very 
jurisdictional exercise that causes the injury. Further, we 
conclude that there are ample protections against collusive 
appeals. If the Court of Appeals finds that the witness and a 
party acted in collusion to appeal in order to gain an interloc-
utory ruling on jurisdiction, it can decline to treat the witness 
as a nonparty for purposes of the question. Cf. Karcher v. 
May, 484 U. S. 72, 78 (1987) (applying “[t]he concept of ‘legal 
personage’ ” as a “practical means of identifying the real in-
terests at stake in a lawsuit”); Bender v. Williamsport Area 
School District, 475 U. S. 534, 548, n. 9 (1986) (assessing the 
congruence of interests between the “parties” to the appeal). 
See generally In re Coordinated Pretrial Proceedings in Pe-
troleum Products Antitrust Litigation, 747 F. 2d 1303, 1305 
(CA9 1984). Additionally, there remain the usual provisions 
for sanctioning frivolous appeals or the abuse of court proc-
esses. See Roadway Express, Inc. v. Piper, 447 U. S. 752, 
762 (1980); Fed. Rule App. Proc. 38.

The limitations of the rule we follow in this case should be 
well understood. First, we do not undertake to explore in 
detail the differences between civil and criminal contempt. 
It suffices to note that we have distinguished between the 
two before and have held that a civil contempt order may 
depend upon the jurisdiction of the court. In United States 
v. Mine Workers, 330 U. S. 258 (1947), we noted the differ-
ent treatment criminal and civil contempt are accorded based 
on appellate review of the issuing court’s jurisdiction.

“It does not follow, of course, that simply because a 
defendant may be punished for criminal contempt for dis-
obedience of an order later set aside on appeal, that the 
plaintiff in the action may profit by way of a fine imposed
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in a simultaneous proceeding for civil contempt based 
upon a violation of the same order. The right to reme-
dial relief falls with an injunction which events prove 
was erroneously issued, and a fortiori when the injunc-
tion or restraining order was beyond the jurisdiction of 
the court.” Id., at 294-295 (citations omitted; footnote 
omitted).

Though it may seem at first that denying a defense in a crimi-
nal case and granting it in a civil one reverses our usual prior-
ities, the distinction is sound; for it rests on the different pur-
poses and necessities of the two types of orders. Ibid. If 
either of the two orders appears efficacious, the better prac-
tice is to enter civil contempt to persuade a party to comply, 
reserving the more drastic, punitive sanction only if disobedi-
ence continues. Yates v. United States, 355 U. S. 66, 74-75 
(1957). That course of action is not always available to a 
court, which at times must assert its authority at once to pre-
serve the status quo or to determine its jurisdiction. See 18 
U. S. C. §§401, 402. It was available here, however, as the 
District Court correctly recognized. When a district court 
elects to apply civil contempt to enforce compliance, it is con-
sistent with that approach to allow full consideration of the 
court’s subject-matter jurisdiction.

The second point is closely related. Nothing we have said 
puts in question the inherent and legitimate authority of the 
court to issue process and other binding orders, including or-
ders of discovery directed to nonparty witnesses, as neces-
sary for the court to determine and rule upon its own jurisdic-
tion, including jurisdiction over the subject matter. United 
States v. Shipp, 203 U. S. 563, 573 (1906).

Though the concurring opinion in the Court of Appeals in-
dicated that the order of the District Court in the case before 
us might be sustained as an inquiry in aid of the court’s juris-
diction over the subject matter, the record shows that the 
process was issued to obtain discovery on the merits of the 
litigation. It is a recognized and appropriate procedure for a 
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court to limit discovery proceedings at the outset to a deter-
mination of jurisdictional matters, see 13A C. Wright, A. 
Miller, & E. Cooper, Federal Practice and Procedure §3536, 
and n. 2 (1984 and Supp. 1987), but that was not the objective 
of this discovery order, even by implication. Before the 
contempt order, the District Court twice ruled that it had 
subject-matter jurisdiction of the case.

Accordingly, on remand, the Court of Appeals must deter-
mine whether the District Court had subject-matter jurisdic-
tion in the underlying action. If not, then the subpoenas 
duces tecum are void, and the civil contempt citation must be 
reversed “in its entirety.” Mine Workers, supra, at 295.

Ill
We hold that the Court of Appeals for the Second Circuit 

erred in limiting the Conferences’ jurisdictional challenge to 
the argument that the District Court lacked even colorable 
jurisdiction to hear the suit. The judgment of the Court of 
Appeals is therefore reversed, and the case is remanded for 
further proceedings consistent with this opinion.

It is so ordered.

Justi ce  Marshall , dissenting.
I respectfully dissent. I would affirm the judgment of the 

Court of Appeals for the Second Circuit for much the same 
reasons set forth in the majority opinion written by Judge 
Newman.
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ROSS v. OKLAHOMA

CERTIORARI TO THE COURT OF CRIMINAL APPEALS 
OF OKLAHOMA

No. 86-5309. Argued January 19, 1988—Reargued April 18, 1988— 
Decided June 22, 1988

Petitioner was charged with the capital offense of first-degree murder. 
An Oklahoma statute provides both parties in capital trials with nine pe-
remptory challenges to prospective jurors. After the trial court denied 
petitioner’s motion to remove for cause prospective juror Huling, who 
had declared that he would vote to impose death automatically if the jury 
found petitioner guilty, the defense exercised one of its peremptory chal-
lenges to remove him. Although the defense used all nine of its chal-
lenges, it did not challenge for cause any of the 12 jurors who actually 
heard the case. At the close of jury selection, the trial court overruled 
the objection of petitioner, who is black, that the composition of the all- 
white jury denied him a fair and impartial trial by his peers. The jury 
found petitioner guilty and sentenced him to death, and the Oklahoma 
Court of Criminal Appeals affirmed.

Held:
1. Although the trial court erred in failing to remove Huling for cause 

under Witherspoon v. Illinois, 391 U. S. 510, and Wainwright v. Witt, 
469 U. S. 412, such failure did not abridge petitioner’s Sixth and Four-
teenth Amendment right to an impartial jury, since Huling did not sit on 
the jury that sentenced petitioner to death, petitioner’s peremptory chal-
lenge having removed him as effectively as if the trial court had done so. 
The broad language in Gray v. Mississippi, 481 U. S. 648, 665, that the 
“relevant inquiry is whether the composition of the jury panel as a whole 
could possibly have been affected by the trial court’s error” (internal 
quotations omitted; emphasis in original), is too sweeping to be applied 
literally, and should not be extended beyond its context: the erroneous 
“Witherspoon exclusion” of a qualified juror in a capital case. Although 
the failure to remove Huling may have resulted in a jury panel different 
from that which would otherwise have decided the case, one of the prin-
cipal concerns animating Gray—the inability to know whether the pros-
ecution could and would have used a peremptory challenge to remove the 
erroneous excluded juror—is absent here, since Huling was in fact re-
moved. The fact that petitioner had to use a peremptory challenge to 
cure the court’s error does not mean that the Sixth Amendment was vio-
lated, since peremptory challenges are not of constitutional dimension 
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but are merely a means to achieve the end of an impartial jury. Peti-
tioner has failed to establish that the jury that actually sat was not im-
partial, since he never challenged any of the jurors for cause nor sug-
gested their partiality, and since, in this Court, he neither pressed the 
claim that the absence of blacks deprived the jury of partiality nor sug-
gested that such absence was in any way related to the court’s failure to 
remove Huling. Pp. 85-88.

2. The trial court’s failure to remove Huling for cause did not abridge 
petitioner’s Fourteenth Amendment right to due process by arbitrarily 
depriving him of his full complement of peremptory challenges. Even 
assuming that the Constitution renders a State’s denial or impairment of 
the right to exercise such challenges reversible error without a showing 
of prejudice, cf. Swain v. Alabama, 380 U. S. 202, that “right” would be 
“denied or impaired” only if the defendant did not receive that which 
state law provides, since peremptory challenges are a creature of statute 
and not constitutionally required, and, accordingly, it is for the State to 
determine their number and to define their purpose and the manner of 
their exercise. Although Oklahoma provides a capital defendant with 
nine peremptory challenges, state law has long qualified this grant with 
the requirement that the defendant must use those challenges to cure 
erroneous refusals to excuse jurors for cause. There is nothing arbi-
trary or irrational about such a requirement, since it subordinates the 
unfettered discretion to use challenges to the goal of empaneling an im-
partial jury, and since this Court has sanctioned numerous incursions 
upon the right to challenge peremptorily. Thus, petitioner’s due proc-
ess challenge must fail, since he received all that Oklahoma law allowed 
him. Logan v. Zimmerman Brush Co., 455 U. S. 422, and Hicks n . 
Oklahoma, 447 U. S. 343, distinguished. Pp. 88-91.

717 P. 2d 117, affirmed.

Rehn qu ist , C. J., delivered the opinion of the Court, in which Whit e , 
O’Con no r , Scali a , and Kenn edy , JJ., joined. Mars ha ll , J., filed a 
dissenting opinion, in which Brenna n , Bla ckmu n , and Steve ns , JJ., 
joined, post, p. 91.

Gary Peterson reargued the cause for petitioner. With 
him on the briefs was Thomas G. Smith, Jr.

Robert A. Nance, Assistant Attorney General of Okla-
homa, reargued the cause for respondent. With him on the 
brief was Robert H. Henry, Attorney General.*

* Moses Silverman, John A. Powell, Steven R. Shapiro, and Mandy 
Welch filed a brief for the American Civil Liberties Union et al. as amici 
curiae urging reversal.
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Chief  Justi ce  Rehnquist  delivered the opinion of the 
Court.

During the selection of the jury in his capital murder trial, 
petitioner Bobby Lynn Ross resorted to one of his peremp-
tory challenges to remove a juror whom the trial court should 
have excused for cause under Witherspoon v. Illinois, 391 
U. S. 510 (1968). He claims that because of that fact the 
Sixth and Fourteenth Amendments to the United States 
Constitution require reversal of his conviction and sentence 
of death. We conclude they do not.

In the course of robbing a motel in Elk City, Oklahoma, 
petitioner killed a police officer. Petitioner was charged 
with first-degree murder, Okla. Stat., Tit. 21, §701.7 (Supp. 
1987), a capital offense, Okla. Stat., Tit. 21, § 701.9(A) (Supp. 
1987). By statute, Oklahoma provides nine peremptory 
challenges to both parties in capital trials. Okla. Stat., Tit. 
22, §655 (1981).

The jury selection began with the drawing of 12 names 
from the 150-person venire. Each of the 12 was examined 
individually by the court and counsel. Prospective jurors 
not excused for cause after the voir dire were provisionally 
seated. If a prospective juror was excused for cause, a re-
placement juror was called and examined. After 12 jurors 
had been provisionally seated, the parties exercised their 
peremptory challenges alternately beginning with the pros-
ecution. When a juror was struck, a replacement juror was 
immediately selected and examined in the manner described 
above. Once a replacement was provisionally seated, the 
trial court called for the exercise of a challenge by the party 
whose turn it was. This procedure was repeated until each 
side had exercised or waived its nine peremptory challenges.

Darrell Ruling’s name was drawn to replace the juror ex-
cused by the defense with its fifth peremptory challenge. 
During voir dire, Ruling initially indicated that he could vote 
to recommend a life sentence if the circumstances were ap-
propriate. On further examination by defense counsel, Hui- 



84 OCTOBER TERM, 1987

Opinion of the Court 487 U. S.

ing declared that if the jury found petitioner guilty, he would 
vote to impose death automatically. Defense counsel moved 
to have Ruling removed for cause, arguing that Ruling would 
not be able to follow the law at the penalty phase. The trial 
court denied the motion and Ruling was provisionally seated. 
The defense then exercised its sixth peremptory challenge to 
remove Ruling. The defense ultimately used all nine of its 
challenges. The prosecution used only five, waiving the re-
maining four.

None of the 12 jurors who actually sat and decided petition-
er’s fate was challenged for cause by defense counsel. Peti-
tioner is black; the victim was white. At the close of jury 
selection, the defense objected “to the composition of the 
twelve people, in that there were no black people called as 
jurymen in this case and the defendant feels he’s denied a fair 
and impartial trial by his peers.” App. 25. The trial court 
overruled the objection, and the trial commenced.

After two days of evidence, the parties gave closing argu-
ments, the trial court instructed the jury, and deliberations 
began. The jury found petitioner guilty of first-degree mur-
der.1 Following the presentation of evidence and argu-
ments at a separate sentencing proceeding, the same jury 
found five aggravating circumstances and sentenced peti-
tioner to death.

On appeal, the Oklahoma Court of Criminal Appeals re-
jected petitioner’s argument that the trial court had commit-
ted reversible error in failing to excuse Ruling for cause:

“The failure of the trial court to remove a prospective 
juror who unequivocally states that he is unwilling to 
follow the law during the penalty phase by considering a 
life sentence is error. The record reflects that defense 
counsel challenged the prospective juror for cause, and 
when the court denied the challenge, defense counsel used * 

‘Petitioner was also convicted of robbery with a firearm, Okla. Stat., 
Tit. 21, § 801 (Supp. 1987), and sentenced to 99 years’ imprisonment on 
that charge.
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a peremptory challenge. All of [petitioner’s] peremp-
tory challenges were subsequently used; but as there is 
nothing in the record to show that any juror who sat on 
the trial was objectionable, we are unable to discover 
any grounds for reversal.” 717 P. 2d 117, 120 (1986) (ci-
tations omitted).

We granted certiorari, 482 U. S. 926 (1987), to consider the 
Sixth and Fourteenth Amendment implications of the trial 
court’s failure to remove Huling for cause and petitioner’s 
subsequent use of a peremptory challenge to strike Huling. 
We now affirm.

In Wainwright v. Witt, 469 U. S. 412 (1985), the Court 
held that “the proper standard for determining when a pro-
spective juror may be excused for cause because of his or her 
views on capital punishment... is whether the juror’s views 
would ‘prevent or substantially impair the performance of his 
duties as a juror in accordance with his instructions and his 
oath.’ ” Id., at 424 (quoting Adams v. Texas, 448 U. S. 38,45 
(1980)). The Oklahoma Court of Criminal Appeals found, 717 
P. 2d, at 120, and the State concedes, Tr. of Oral Rearg. 30, 
that Huling should have been excused for cause and that the 
trial court erred in failing to do so. Petitioner contends that 
this error abridged both his Sixth and Fourteenth Amend-
ment right to an impartial jury, and his Fourteenth Amend-
ment right to due process. We reject both grounds offered 
by petitioner.

It is well settled that the Sixth and Fourteenth Amend-
ments guarantee a defendant on trial for his life the right to 
an impartial jury. Witt, supra; Irvin v. Dowd, 366 U. S. 
717, 722 (1961). Had Huling sat on the jury that ultimately 
sentenced petitioner to death, and had petitioner properly 
preserved his right to challenge the trial court’s failure to re-
move Huling for cause, the sentence would have to be over-
turned. Adams, supra. But Huling did not sit. Petitioner 
exercised a peremptory challenge to remove him, and Huling 
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was thereby removed from the jury as effectively as if the 
trial court had excused him for cause.

Any claim that the jury was not impartial, therefore, must 
focus not on Huling, but on the jurors who ultimately sat. 
None of those 12 jurors, however, was challenged for cause 
by petitioner, and he has never suggested that any of the 12 
was not impartial. “[T]he Constitution presupposes that a 
jury selected from a fair cross section of the community is im-
partial, regardless of the mix of individual viewpoints actu-
ally represented on the jury, so long as the jurors can con-
scientiously and properly carry out their sworn duty to apply 
the law to the facts of the particular case.” Lockhart n . 
McCree, 476 U. S. 162, 184 (1986). Although at the close of 
jury selection petitioner did assert that the jury was not fair 
and impartial, this claim was based on the absence of blacks 
from the jury panel. Petitioner neither presses that claim 
before this Court nor suggests that the absence of blacks was 
in any way related to the failure to remove Huling for cause. 
We conclude that petitioner has failed to establish that the 
jury was not impartial.

In arguing that the trial court’s error abridged his right 
to an impartial jury, petitioner relies heavily upon Gray v. 
Mississippi, 481 U. S. 648 (1987), but we think that case af-
fords him no help. During the jury selection in Gray, the 
State used several of its 12 peremptory challenges to remove 
jurors opposed to the death penalty whom the trial court 
should have excluded for cause under Witherspoon. See 481 
U. S., at 669 (Powell, J., concurring in part and concurring 
in judgment); id., at 673 (Scalia , J., dissenting, joined by 
Rehnquis t , C. J., and White  and O’Connor , JJ.). After 
the State had exhausted all of its peremptory challenges, a 
prospective juror, Mrs. H. C. Bounds, stated during voir dire 
that although she was opposed to the death penalty she could 
vote to impose it in appropriate circumstances. Arguing 
that the previous “for cause” rulings had been erroneous, the 
State asked the trial court to restore one of its peremptory 
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challenges so that it might remove Bounds. In an apparent 
attempt to correct the earlier rulings, the trial court instead 
excused Bounds for cause. The jury ultimately seated sen-
tenced Gray to death. A closely divided Court reversed 
Gray’s sentence, concluding that the removal of Bounds was 
erroneous under Adams, supra, and Witt, supra, and that 
the error could not be considered harmless. Gray, supra.

Petitioner relies heavily upon the Gray Court’s statement 
that “the relevant inquiry is ‘whether the composition of the 
jury panel as a whole could possibly have been affected by 
the trial court’s error.’ ” 481 U. S., at 665 (emphasis in origi-
nal) (quoting Moore n . Estelle, 670 F. 2d 56, 58 (CA5) (spe-
cially concurring opinion), cert, denied, 458 U. S. 1111 
(1982)). Petitioner points out that had he not used his sixth 
peremptory challenge to remove Huling, he could have re-
moved another juror, including one who ultimately sat on the 
jury. Petitioner asserts, moreover, that had he used his 
sixth peremptory challenge differently, the prosecution may 
have exercised its remaining peremptory challenges differ-
ently in response, and consequently, the composition of the 
jury panel might have changed significantly.

Although we agree that the failure to remove Huling may 
have resulted in a jury panel different from that which would 
otherwise have decided the case, we do not accept the argu-
ment that this possibility mandates reversal. We decline to 
extend the rule of Gray beyond its context: the erroneous 
“Witherspoon exclusion” of a qualified juror in a capital case. 
We think the broad language used by the Gray Court is too 
sweeping to be applied literally,2 and is best understood in 

2 As the dissent in Gray pointed out, the statement that any error which 
affects the composition of the jury must result in reversal defies literal 
application. 481 U. S., at 678 (Scal ia , J., dissenting). If, after realizing 
its error, the trial court in Gray had dismissed the entire venire and 
started anew, the composition of the jury would undoubtedly have been 
affected by the original error. But the Gray majority concedes that the 
trial court could have followed that course without risking reversal. Id., 
at 663-664, n. 13.
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the context of the facts there involved. One of the principal 
concerns animating the decision in Gray was the inability to 
know to a certainty whether the prosecution could and would 
have used a peremptory challenge to remove the erroneously 
excused juror. See Gray, 481 U. S., at 665; id., at 669-670, 
and n. 2 (Powell, J., concurring in part and concurring in 
judgment). In the instant case, there is no need to speculate 
whether Huling would have been removed absent the errone-
ous ruling by the trial court; Huling was in fact removed and 
did not sit.

Petitioner was undoubtedly required to exercise a peremp-
tory challenge to cure the trial court’s error. But we reject 
the notion that the loss of a peremptory challenge constitutes 
a violation of the constitutional right to an impartial jury. 
We have long recognized that peremptory challenges are not 
of constitutional dimension. Gray, supra, at 663; Swain v. 
Alabama, 380 U. S. 202, 219 (1965); Stilson v. United States, 
250 U. S. 583, 586 (1919). They are a means to achieve the 
end of an impartial jury. So long as the jury that sits is im-
partial, the fact that the defendant had to use a peremptory 
challenge to achieve that result does not mean the Sixth 
Amendment was violated. See Hopt v. Utah, 120 U. S. 430, 
436 (1887); Spies v. Illinois, 123 U. S. 131 (1887).3 We con-
clude that no violation of petitioner’s right to an impartial 
jury occurred.

Relying largely on Logan v. Zimmerman Brush Co., 455 
U. S. 422 (1982), and Hicks v. Oklahoma, 447 U. S. 343 
(1980), petitioner also argues that the trial court’s failure to 

3 In Spies, the petitioners were sentenced to death for their participa-
tion in the killing of several police officers at the Haymarket riot. Using a 
number of their peremptory challenges to excuse jurors unsuccessfully 
challenged for cause, petitioners eventually exhausted all of their peremp-
tory challenges. See Spies v. People, 122 Ill. 1, 256-257,12 N. E. 865, 989 
(1887). Before this Court, petitioners argued they had been deprived of a 
fair trial because numerous biased jurors had not been excused for cause. 
The Court declined to examine the “for cause” rulings as to the jurors who 
had been removed by petitioners. 123 U. S., at 168.
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remove Ruling for cause violated his Fourteenth Amendment 
right to due process by arbitrarily depriving him of the full 
complement of nine peremptory challenges allowed under 
Oklahoma law. We disagree. It is true that we have previ-
ously stated that the right to exercise peremptory challenges 
is “ ‘one of the most important of the rights secured to the ac-
cused.’” Swain, supra, at 219 (quoting Pointer v. United 
States, 151 U. S. 396, 408 (1894)). Indeed, the Swain Court 
cited a number of federal cases and observed: “The denial or 
impairment of the right is reversible error without a showing 
of prejudice.” 380 U. S., at 219. But even assuming that 
the Constitution were to impose this same rule in state crimi-
nal proceedings, petitioner’s due process challenge would 
nonetheless fail. Because peremptory challenges are a crea-
ture of statute and are not required by the Constitution, 
Gray, supra, at 663; Swain, supra, at 219, it is for the State 
to determine the number of peremptory challenges allowed 
and to define their purpose and the manner of their exercise. 
Cf. Stilson, supra, at 587; Frazier v. United States, 335 
U. S. 497, 505, n. 11 (1948). As such, the “right” to peremp-
tory challenges is “denied or impaired” only if the defendant 
does not receive that which state law provides.

It is a long settled principle of Oklahoma law that a defend-
ant who disagrees with the trial court’s ruling on a for-cause 
challenge must, in order to preserve the claim that the ruling 
deprived him of a fair trial, exercise a peremptory challenge 
to remove the juror. Even then, the error is grounds for re-
versal only if the defendant exhausts all peremptory chal-
lenges and an incompetent juror is forced upon him. Ferrell 
v. State, 475 P. 2d 825, 828 (Okla. Crim. App. 1970); Stott v. 
State, 538 P. 2d 1061, 1064-1065 (Okla. Crim. App. 1975). 
In McDonald v. State, 54 Okla. Crim. 161, 164-165, 15 P. 2d 
1092, 1094 (1932), the court declared:

“If counsel believed any juror was pledged to return a 
verdict imposing the death penalty, under the circum-
stances named, he should have purged the jury by chai- 
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lenge. He cannot speculate on the result of the jury’s 
verdict by consenting that the juror sit on the panel, 
and, if the verdict is adverse, then assert he is disquali-
fied.”

Thus, although Oklahoma provides a capital defendant 
with nine peremptory challenges, this grant is qualified by 
the requirement that the defendant must use those chal-
lenges to cure erroneous refusals by the trial court to excuse 
jurors for cause. We think there is nothing arbitrary or 
irrational about such a requirement, which subordinates the 
absolute freedom to use a peremptory challenge as one 
wishes to the goal of empaneling an impartial jury. Indeed, 
the concept of a peremptory challenge as a totally free-
wheeling right unconstrained by any procedural requirement 
is difficult to imagine. As pointed out by the dissenters in 
Swain, supra, at 243-244:

“This Court has sanctioned numerous incursions upon 
the right to challenge peremptorily. Defendants may 
be tried together even though the exercise by one of his 
right to challenge peremptorily may deprive his codefen-
dant of a juror he desires or may require that codefen-
dant to use his challenges in a way other than he wishes. 
United States v. Marchant, [12 Wheat. 480 (1827)]. A 
defendant may be required to exercise his challenges 
prior to the State, so that some may be wasted on jurors 
whom the State would have challenged. Pointer n . 
United States, 151 U. S. 396 [(1894)]. Congress may 
regulate the number of peremptory challenges available 
to defendants by statute and may require codefendants 
to be treated as a single defendant so that each has only 
a small portion of the number of peremptories he would 
have if tried separately. Stilson v. United States, [250 
U. S. 583 (1919)].”

As required by Oklahoma law, petitioner exercised one of 
his peremptory challenges to rectify the trial court’s error, 
and consequently he retained only eight peremptory chai- 
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lenges to use in his unfettered discretion. But he received 
all that Oklahoma law allowed him, and therefore his due 
process challenge fails.4

Petitioner relies on Logan, 455 U. S. 422 (1982), and Hicks, 
447 U. S. 343 (1980), to support his claim of a denial of due 
process. The Logan Court held that because of the arbi-
trary application of a limitations period, Logan had been de-
prived of a state-provided cause of action in violation of due 
process. In Hicks, the Court overturned on due process 
grounds the sentence imposed on Hicks because the sentence 
had not been determined by the jury as required by Okla-
homa law. Here, however, the requirement that the defend-
ant use peremptory challenges to cure trial court errors is 
established by Oklahoma law, and petitioner received all that 
was due under Oklahoma law.5

Although the trial court erred in failing to dismiss pro-
spective juror Huling for cause, the error did not deprive 
petitioner of an impartial jury or of any interest provided by 
the State. “[T]he Constitution entitles a criminal defendant 
to a fair trial, not a perfect one.” Delaware v. Van Arsdall, 
475 U. S. 673, 681 (1986).

Affirmed.

Justi ce  Marshall , with whom Justic e  Brennan , Jus -
tice  Blackm un , and Justic e  Stevens  join, dissenting.

A man’s life is at stake. We should not be playing games. 
In this case, everyone concedes that the trial judge could not 
arbitrarily take away one of the defendant’s peremptory chal-

4 We need not decide the broader question whether, in the absence of 
Oklahoma’s limitation on the “right” to exercise peremptory challenges, “a 
denial or impairment” of the exercise of peremptory challenges occurs if 
the defendant uses one or more challenges to remove jurors who should 
have been excused for cause. See Swain v. Alabama, 380 U. S. 202, 219 
(1965); cf. Spies v. Illinois, 123 U. S. 131 (1887); Stroud v. United States, 
251 U. S. 380, 382 (1920), denying rehearing to 251 U. S. 15 (1919).

5 No claim is made here that the trial court repeatedly and deliberately 
misapplied the law in order to force petitioner to use his peremptory chal-
lenges to correct these errors.
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lenges. Yet, that is in effect exactly what happened here. 
I respectfully dissent.

Neither the State nor this Court disputes that the trial 
court “erred” when it refused to strike juror Ruling for cause 
from the jury that sentenced petitioner Bobby Lynn Ross to 
death. Ruling twice stated during voir dire that if he were 
to find Ross guilty of murder, he would automatically vote to 
impose the death penalty; there is no question that Ruling 
was not the fair and impartial juror guaranteed to petitioner 
by the Sixth Amendment. The Court concludes, however, 
that the trial court’s error does not require resentencing be-
cause it was “cure[d]” by the defense’s use of one of a lim-
ited number of peremptory challenges to remove the biased 
juror. Ante, at 88. I believe that this conclusion is irrecon-
cilable with this Court’s holding just last Term that a similar 
Sixth Amendment error in capital jury selection requires re-
sentencing if “ ‘the composition of the jury panel as a whole 
could possibly have been affected by the trial court’s error.’” 
Gray v. Mississippi, 481 U. S. 648, 665 (1987), quoting 
Moore v. Estelle, 670 F. 2d 56, 58 (CA5) (specially concurring 
opinion), cert, denied, 458 U. S. 1111 (1982). The Court’s 
attempt to distinguish Gray not only fails to persuade, but 
also fails to protect petitioner’s Sixth Amendment right to 
an impartial jury by condoning a scheme that penalizes the 
assertion of that right. I am convinced that application of 
Gray’s per se resentencing rule in this case is the only course 
consistent with the Sixth Amendment.

In Gray, the trial court granted the State’s motion to 
strike for cause a juror who expressed some reservations 
about capital punishment, but nonetheless stated that she 
could vote to impose the death penalty in appropriate circum-
stances. The trial court’s exclusion of this qualified juror 
was Sixth Amendment error under Witherspoon v. Illinois, 
391 U. S. 510 (1968), and Wainwright v. Witt, 469 U. S. 412 
(1985). The Gray Court refused the State’s invitation to 
apply harmless-error analysis to such an error. Specifically, 
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the Court rejected the argument that the State’s retention of 
unexercised peremptory challenges at the end of jury selec-
tion indicated that the error was harmless because the State 
would have removed the juror by peremptory challenge if the 
trial court had denied its for-cause motion. In addition, the 
Court rejected the argument that the error was an isolated 
incident without prejudicial effect because the ultimate panel 
fairly represented the commmunity. The Court explained 
that the contingent nature of the jury selection process “de-
fies any attempt to establish that an erroneous Witherspoon- 
Witt exclusion of a juror is harmless.” 481 U. S., at 665. 
According to the Court, “the relevant inquiry is ‘whether 
the composition of the jury panel as a whole could possibly 
have been affected by the trial court’s error.’” Ibid, (cita-
tion omitted). The Court recognized that its decision estab-
lished a per se rule requiring the vacation of a death sentence 
imposed by a jury whose composition was affected by Wither-
spoon error. 481 U. S., at 660, 668.

The Court today unaccountably refuses to apply this per se 
rule in a case involving a similar Sixth Amendment error. 
Here the trial court, rather than excusing a qualified juror, 
refused to excuse a biased juror. The defense’s attempt to 
correct the court’s error and preserve its Sixth Amendment 
claim deprived it of a peremptory challenge. That depriva-
tion “could possibly have . . . affected” the composition of 
the jury panel under the Gray standard, because the defense 
might have used the extra peremptory to remove another 
juror and because the loss of a peremptory might have af-
fected the defense’s strategic use of its remaining peremp- 
tories. See id., at 665 (“A prosecutor with fewer peremp-
tory challenges in hand may be willing to accept certain 
jurors whom he would not accept given a larger reserve of 
peremptories”). Even the Court acknowledges that the de-
fense’s loss of a peremptory meets the Gray test. See ante, 
at 87 (“[T]he failure to remove Ruling may have resulted in a 
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jury panel different from that which would otherwise have 
decided the case”).

Indeed, the loss of a peremptory challenge in this case 
affected the composition of the jury panel in precisely the 
same way as the trial court’s error in Gray itself. In Gray, 
the defendant was deprived of a juror who, although inexcus-
able for cause, seemed to be sympathetic to the defense in 
that she had expressed reservations about the death penalty. 
The defense in the instant case was deprived of an oppor-
tunity to remove an otherwise qualified juror whom it per-
ceived to be sympathetic to the prosecution. The defense’s 
loss of a peremptory challenge thus resulted in a “‘tribunal 
organized to return a verdict of death’ ” in exactly the fashion 
we rejected so recently in Gray. 481 U. S., at 668, quoting 
Witherspoon, supra, at 521.

The Court attempts to distinguish Gray in two ways. 
First, the Court dismissively declares that the Gray standard 
is “too sweeping to be applied literally.” Ante, at 87. The 
Court offers only one reason for narrowing Gray’s broad lan-
guage: if any Sixth Amendment error that “could possibly 
have . . . affected” the composition of the jury requires re-
versal, a trial court could never dismiss the venire and start 
anew, because the jury resulting from the new venire would 
necessarily be different from the one that would have been 
empaneled in the absence of the original error. Ante, at 87, 
n. 2. This argument misses the point of the Gray decision. 
The Gray Court did not hold that a defendant has the right to 
any particular venire or panel; rather, the Court held that a 
defendant has a right to a jury selection procedure untainted 
by constitutional error. Because it is impossible to be sure 
that an erroneous ruling by the trial court did not tilt the 
panel against the defendant, a death sentence returned by 
such a panel cannot stand. A wholly new venire does not 
pose the same problem of “tilting” as the result of constitu-
tional error. Thus, the Court is simply wrong that the Gray 
standard would prevent a trial court from correcting an erro- 
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neons ruling by starting anew. The Court’s unwillingness to 
apply the Gray standard “literally” is without foundation.

Second, the Court attempts to limit Gray by distinguishing 
it factually from the instant case. The Court correctly notes 
that “[o]ne of the principal concerns animating the decision 
in Gray was the inability to know to a certainty whether the 
prosecution could and would have used a peremptory chal-
lenge to remove the erroneously excused juror.” Ante, at 
88, citing 481 U. S., at 670, n. 2 (Powell, J., concurring in 
part and concurring in judgment). The Court then attempts 
to distinguish the instant case as follows: “In the instant case, 
there is no need to speculate whether Huling would have 
been removed absent the erroneous ruling by the trial court; 
Huling was in fact removed and did not sit.” Ante, at 88.

The Court again misses the point of the Gray Court’s 
reasoning. Gray did not indicate that the use of peremp-
tory challenges always “cures” erroneous for-cause rulings. 
Rather, the Gray Court reasoned that if it could be sure that 
the prosecution would have excused the erroneously excused 
juror by use of a peremptory challenge, and if it could be 
sure that the composition of the jury panel would thereby be 
identical to the jury that was empaneled as a result of the 
error, then there would be no need for reversal. Because 
the Court could not be certain of the former point, reversal 
was required. In the instant case, although the Court can be 
sure that a peremptory challenge was in fact employed in an 
attempt to cure the erroneous for-cause ruling, the Court 
cannot be sure that the composition of the jury panel was 
thereby unaffected—as the Court itself acknowledges. See 
ante, at 87. Reversal is therefore required in the instant 
case as well, as the very portion of Justice Powell’s concur-
rence in Gray that is quoted by the Court clearly establishes: 
“the only question is whether there is a reasonable doubt that 
the composition of the venire would have been different as a 
result.” 481 U. S., at 670, n. 2.
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The only argument that might successfully distinguish the 
instant case from Gray is implicit in the Court’s holding, al-
though not expressly made. The Court leaves undisturbed 
Gray’s rule that constitutional error in jury selection requires 
reversal if it changes the composition of the jury, but the 
Court holds that reversal is not required if state law requires 
a party to attempt to correct such error and this attempt 
leads to a change in jury composition. Under this view, any 
change in the composition of the jury wrought by the loss 
of a defense peremptory in the instant case was the result 
not of the trial court’s error, but of the defense’s attempt to 
cure that error pursuant to state law; the defense’s use of a 
peremptory challenge was an intervening cause that broke 
the causal link between the trial court’s error and the change 
in jury composition.

This “intervening cause” argument does distinguish the in-
stant case from Gray, but it engenders serious constitutional 
problems of its own. The State’s requirement that a defend-
ant employ a peremptory challenge in order to preserve a 
Sixth Amendment claim arising from a trial court’s erroneous 
for-cause ruling burdens the defendant’s exercise of his Sixth 
Amendment right to a impartial jury. It is undisputed that 
petitioner had a Sixth Amendment right to be sentenced by a 
jury on which juror Ruling did not sit. Yet the only way for 
petitioner to preserve this right under state law was to give 
up one of a limited number of peremptory challenges. We 
have emphasized that the ability to exercise peremptory chal-
lenges is “one of the most important of the rights secured to 
the accused,” Pointer v. United States, 151 U. S. 396, 408 
(1894), and that it “long has served the selection of an impar-
tial jury,” Batson v. Kentucky, 476 U. S. 79, 99, n. 22 (1986). 
It cannot seriously be questioned that the loss of a peremp-
tory challenge vis-à-vis the prosecution burdens the defense 
in pretrial proceedings.

A venerable line of this Court’s precedents has held that 
legislative schemes that unnecessarily burden the exercise of 
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federal constitutional rights cannot stand. Just a few exam-
ples from the criminal context suffice to establish this prin-
ciple. In United States v. Jackson, 390 U. S. 570 (1968), 
the Court struck down a provision of the Federal Kidnapping 
Act that rendered eligible for the death penalty only defend-
ants who invoked their right to trial by jury. The Court rec-
ognized that Congress’ goal in enacting the provision was 
legitimate, but held that “[w]hatever might be said of Con-
gress’ objectives, they cannot be pursued by means that 
needlessly chill the exercise of basic constitutional rights.” 
Id., at 582. And in Brooks v. Tennessee, 406 U. S. 605 
(1972), the Court struck down a state law that required a de-
fendant who wished to testify on his own behalf to be the first 
defense witness presented. We noted that the state law at 
issue “exacts a price for [the defendant’s] silence by keeping 
him off the stand entirely unless he chooses to testify first,” 
id., at 610, and that it therefore “casts a heavy burden on 
a defendant’s otherwise unconditional right not to take the 
stand,” id., at 610-611.

The Court today ignores the clear dictates of these and 
other similar cases by condoning a scheme in which a defend-
ant must surrender procedural parity with the prosecution in 
order to preserve his Sixth Amendment right to an impartial 
jury. The Court notes that “there is nothing arbitrary or 
irrational” about the State’s rule that a defendant must use 
a peremptory challenge to cure an erroneous for-cause ruling, 
because the State has an interest in preventing needless or 
frivolous appeals. Ante, at 90. But the existence of a 
rational rather than a punitive reason for a burdensome 
requirement is of little significance under our cases. In 
Brooks, the State’s interest in preventing the defendant’s 
testimony from being influenced by the testimony of other 
defense witnesses was rational, but we found it insufficient to 
override the defendant’s right to remain silent at trial. 406 
U. S., at 611. And in Jackson, we struck down a federal 
statutory provision that was motivated by the legitimate in-
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terest of permitting the death penalty to be imposed only 
upon the recommendation of a jury, because Congress had 
other means available to achieve that goal without burdening 
the exercise of constitutional rights. 390 U. S., at 582-583. 
In the instant case, the State’s desire to prevent needless or 
frivolous appeals is insufficient to overcome the right to an 
impartial adjudicator, which “goes to the very integrity of 
the legal system.” Gray, 481 U. S., at 668. Moreover, the 
State’s concerns obviously could be addressed in numerous 
other ways. See, e. g., Oklahoma Supreme Court Code of 
Professional Responsibility, DR l-102(A)(4) (“A lawyer shall 
not. . . [e]ngage in conduct involving dishonesty, fraud, de-
ceit, or misrepresentation”). The burden on petitioner’s 
Sixth Amendment rights is thus both heavy and avoidable. 
Our cases accordingly mandate the conclusion that the Okla-
homa scheme cannot stand.

The Court’s failure to apply Gray's rule of per se reversal 
in this case is not justified by any of the Court’s attempts 
to distinguish Gray. The only argument that might distin-
guish the instant case from Gray must condone an impermis-
sible burden on the exercise of petitioner’s Sixth Amendment 
right to an impartial jury. Because I am convinced that 
the Court’s decision today cannot be squared with the Sixth 
Amendment either under our recent analysis in Gray or our 
other precedents, I dissent. I would reverse the judgment 
of the Oklahoma Court of Criminal Appeals to the extent that 
it left undisturbed the sentence of death.
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A federal grand jury issued a subpoena to petitioner as the president of 
two corporations, requiring him to produce the corporations’ records. 
The subpoena provided that petitioner could deliver the records to the 
agent serving the subpoena, and did not require petitioner to testify. 
The corporations involved were incorporated by petitioner, who is the 
sole shareholder of one of them. Petitioner, his wife, and his mother 
are the directors of both corporations, and his wife and mother are 
secretary-treasurer and vice president of the corporations, respectively, 
but neither has any authority over the corporations’ business affairs. 
The District Court denied petitioner’s motion to quash the subpoena, 
holding that the “collective entity doctrine” prevented petitioner from 
asserting that his act of producing the corporations’ records was pro-
tected by the Fifth Amendment privilege against self-incrimination. 
The Court of Appeals affirmed.

Held: The custodian of corporate records may not resist a subpoena for 
such records on the ground that the act of production will incriminate 
him in violation of the Fifth Amendment. This Court’s precedents as to 
the development of the collective entity doctrine do not support petition-
er’s argument that, even though the contents of subpoenaed business 
records are not privileged, and even though corporations are not pro-
tected by the Fifth Amendment, nevertheless his act of producing the 
documents has independent testimonial significance, which would in-
criminate him individually, and that the Fifth Amendment prohibits 
Government compulsion of that act. If petitioner had conducted his 
business as a sole proprietorship, United States v. Doe, 465 U. S. 605, 
would require that he be provided the opportunity to show that his act of 
production would entail testimonial self-incrimination as to admissions 
that the records existed, were in his possession, and were authentic. 
However, representatives of a collective entity act as agents, and the 
official records of the organization that are held by them in a representa-
tive rather than a personal capacity cannot be the subject of their per-
sonal privilege against self-incrimination, even though production of the 
papers might tend to incriminate them personally. The plain mandate 
of the precedents is that the corporate entity doctrine applies regardless 
of the corporation’s size, and regardless of whether the subpoena is ad-
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dressed to the corporation or, as here, to the individual in his capacity as 
the records’ custodian. Any claim of Fifth Amendment privilege as-
serted by the agent would be tantamount to a claim of privilege by the 
corporation, which possesses no such privilege. Recognizing a Fifth 
Amendment privilege on behalf of records custodians of collective enti-
ties would have a detrimental impact on the Government’s efforts to 
prosecute “white-collar crime.” Such impact cannot be satisfactorily 
minimized by either granting the custodian statutory immunity as to the 
act of production or addressing the subpoena to the corporation and al-
lowing it to choose an agent to produce the records who can do so with-
out incriminating himself. However, since the custodian acts as the cor-
poration’s representative, the act of production is deemed one of the 
corporation, not the individual, and the Government may make no evi-
dentiary use of the “individual act” of production against the individual. 
Pp. 102-119.

814 F. 2d 190, affirmed.

Rehn quis t , C. J., delivered the opinion of the Court, in which Whit e , 
Blackmu n , Ste ven s , and O’Con no r , JJ., joined. Kenn edy , J., filed 
a dissenting opinion, in which Bren nan , Mars ha ll , and Scal ia , JJ., 
joined, post, p. 119.

Michael S. Fawer argued the cause for petitioner. With 
him on the brief was Herbert V. Larson, Jr.

Roy T. Englert, Jr., argued the cause for the United 
States. With him on the brief were Solicitor General Fried, 
Assistant Attorney General Weld, Deputy Solicitor General 
Bryson, and Joel M. Gershowitz.*

Chief  Justic e Rehnq uis t  delivered the opinion of the 
Court.

This case presents the question whether the custodian of 
corporate records may resist a subpoena for such records on 
the ground that the act of production would incriminate him 
in violation of the Fifth Amendment. We conclude that he 
may not.

From 1965 to 1980, petitioner Randy Braswell operated his 
business—which comprises the sale and purchase of equip-

* David S. Rudolf filed a brief for the National Association of Criminal 
Defense Lawyers as amicus curiae.
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ment, land, timber, and oil and gas interests—as a sole pro-
prietorship. In 1980, he incorporated Worldwide Machinery 
Sales, Inc., a Mississippi corporation, and began conducting 
the business through that entity. In 1981, he formed a sec-
ond Mississippi corporation, Worldwide Purchasing, Inc., and 
funded that corporation with the 100 percent interest he 
held in Worldwide Machinery. Petitioner was and is the sole 
shareholder of Worldwide Purchasing, Inc.

Both companies are active corporations, maintaining their 
current status with the State of Mississippi, filing corporate 
tax returns, and keeping current corporate books and rec-
ords. In compliance with Mississippi law, both corporations 
have three directors, petitioner, his wife, and his mother. 
Although his wife and mother are secretary-treasurer and 
vice-president of the corporations, respectively, neither has 
any authority over the business affairs of either corporation.

In August 1986, a federal grand jury issued a subpoena 
to “Randy Braswell, President Worldwide Machinery Sales, 
Inc. [and] Worldwide Purchasing, Inc.,” App. 6, requiring 
petitioner to produce the books and records of the two cor-
porations.1 The subpoena provided that petitioner could de-
liver the records to the agent serving the subpoena, and did 
not require petitioner to testify. Petitioner moved to quash 
the subpoena, arguing that the act of producing the records 
would incriminate him in violation of his Fifth Amendment 
privilege against self-incrimination. The District Court de-
nied the motion to quash, ruling that the “collective entity 
doctrine” prevented petitioner from asserting that his act 
of producing the corporations’ records was protected by the 

1 The subpoena requested the following: receipts and disbursement jour-
nals; general ledger and subsidiaries; accounts receivable/accounts payable 
ledgers, cards, and all customer data; bank records of savings and check-
ing accounts, including statements, checks, and deposit tickets; contracts, 
invoices—sales and purchase—conveyances, and correspondence; minutes 
and stock books and ledgers; loan disclosure statements and agreements; 
liability ledgers; and retained copies of Forms 1120, W-2, W-4, 1099, 940 
and 941.
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Fifth Amendment. The court rejected petitioner’s argu-
ment that the collective entity doctrine does not apply when a 
corporation is so small that it constitutes nothing more than 
the individual’s alter ego.

The United States Court of Appeals for the Fifth Circuit 
affirmed, citing Bellis v. United States, 417 U. S. 85, 88 
(1974), for the proposition that a corporation’s records custo-
dian may not claim a Fifth Amendment privilege no matter 
how small the corporation may be. The Court of Appeals de-
clared that Bellis retained vitality following United States v. 
Doe, 465 U. S. 605 (1984), and therefore, “Braswell, as custo-
dian of corporate documents, has no act of production privi-
lege under the fifth amendment regarding corporate docu-
ments.” In re Grand Jury Proceedings, 814 F. 2d 190, 193 
(1987). We granted certiorari to resolve a conflict among 
the Courts of Appeals.2 484 U. S. 814 (1987). We now 
affirm.

There is no question but that the contents of the subpoe-
naed business records are not privileged. See Doe, supra; 
Fisher v. United States, 425 U. S. 391 (1976). Similarly, pe-
titioner asserts no self-incrimination claim on behalf of the 
corporations; it is well established that such artificial entities 
are not protected by the Fifth Amendment. Bellis, supra. 
Petitioner instead relies solely upon the argument that his 

2 Compare In re Grand Jury Proceedings (Morganstem), 771 F. 2d 143 
(CA6) (en banc), cert, denied, 474 U. S. 1033 (1985); In re Grand Jury Sub-
poena (85-W-71-5), 784 F. 2d 857 (CA8 1986), cert, dism’d sub nom. See v. 
United States, 479 U. S. 1048 (1987); United States v. Malis, 737 F. 2d 
1511 (CA9 1984); In re Grand Jury Proceedings (Vargas), 727 F. 2d 941 
(CAIO), cert, denied, 469 U. S. 819 (1984), which have refused to recognize 
a Fifth Amendment privilege, with United States v. Antonio J. Sancetta, 
M. D., P. C., 788 F. 2d 67, 74 (CA2 1986); In re Grand Jury Matter 
(Brown), 768 F. 2d 525 (CA3 1985) (en banc); United States v. Lang, 792 F. 
2d 1235, 1240 (CA4), cert, denied, 479 U. S. 985 (1986); In re Grand Jury 
No. 86-3 (Will Roberts Corp.), 816 F. 2d 569, 573 (CA11 1987); In re 
Sealed Case, 266 U. S. App. D. C. 30, 832 F. 2d 1268 (1987), which have 
recognized a Fifth Amendment privilege.
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act of producing the documents has independent testimonial 
significance, which would incriminate him individually, and 
that the Fifth Amendment prohibits Government compulsion 
of that act. The bases for this argument are extrapolated 
from the decisions of this Court in Fisher, supra, and Doe, 
supra.

In Fisher, the Court was presented with the question 
whether an attorney may resist a subpoena demanding that he 
produce tax records which had been entrusted to him by his 
client. The records in question had been prepared by the cli-
ent’s accountants. In analyzing the Fifth Amendment claim 
forwarded by the attorney, the Court considered whether the 
client-taxpayer would have had a valid Fifth Amendment claim 
had he retained the records and the subpoena been issued to 
him. After explaining that the Fifth Amendment prohibits 
“compelling a person to give ‘testimony’ that incriminates 
him,” 425 U. S., at 409, the Court rejected the argument that 
the contents of the records were protected. The Court, how-
ever, went on to observe:

“The act of producing evidence in response to a sub-
poena nevertheless has communicative aspects of its 
own, wholly aside from the contents of the papers pro-
duced. Compliance with the subpoena tacitly concedes 
the existence of the papers demanded and their posses-
sion or control by the taxpayer. It also would indicate 
the taxpayer’s belief that the papers are those described 
in the subpoena. Curcio n . United States, 354 U. S. 
118, 125 (1957). The elements of compulsion are clearly 
present, but the more difficult issues are whether the 
tacit averments of the taxpayer are both ‘testimonial’ 
and ‘incriminating’ for purposes of applying the Fifth 
Amendment. These questions perhaps do not lend them-
selves to categorical answers; their resolution may in-
stead depend on the facts and circumstances of particular 
cases or classes thereof.” Id., at 410.
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The Court concluded that under the “facts and circum-
stances” there presented, the act of producing the account-
ants’ papers would not “involve testimonial self-incrimina- 
tion.” Id., at 411.3

Eight years later, in United States v. Doe, supra, the 
Court revisited the question, this time in the context of a 
claim by a sole proprietor that the compelled production of 
business records would run afoul of the Fifth Amendment. 
After rejecting the contention that the contents of the 
records were themselves protected, the Court proceeded to 
address whether respondent’s act of producing the records 
would constitute protected testimonial incrimination. The 
Court concluded that respondent had established a valid 
Fifth Amendment claim. It deferred to the lower courts, 
which had found that enforcing the subpoenas at issue would 
provide the Government valuable information: By produc-
ing the records, respondent would admit that the records 
existed, were in his possession, and were authentic. 465 
U. S., at 613, n. 11.

Had petitioner conducted his business as a sole proprietor-
ship, Doe would require that he be provided the opportunity 
to show that his act of production would entail testimonial 
self-incrimination. But petitioner has operated his business 
through the corporate form, and we have long recognized 
that, for purposes of the Fifth Amendment, corporations and 
other collective entities are treated differently from individ-
uals. This doctrine—known as the collective entity rule— 
has a lengthy and distinguished pedigree.

3 After observing that the papers in question had been prepared by the 
taxpayer’s accountants, the Court noted: “The existence and location of the 
papers are a foregone conclusion and the taxpayer adds little or nothing to 
the sum total of the Government’s information by conceding that he in fact 
has the papers.” 425 U. S., at 411. Nor would the taxpayer’s production 
of the papers serve to authenticate or vouch for the accuracy of the ac-
countants’ work. Id., at 413.
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The rule was first articulated by the Court in the case 
of Hale v. Henkel, 201 U. S. 43 (1906). Hale, a corporate 
officer, had been served with a subpoena ordering him to 
produce corporate records and to testify concerning certain 
corporate transactions. Although Hale was protected by 
personal immunity, he sought to resist the demand for the 
records by interposing a Fifth Amendment privilege on be-
half of the corporation. The Court rejected that argument: 
“[W]e are of the opinion that there is a clear distinction . . . 
between an individual and a corporation, and . . . the latter 
has no right to refuse to submit its books and papers for an 
examination at the suit of the State.” Id., at 74. The Court 
explained that the corporation “is a creature of the State,” 
ibid., with powers limited by the State. As such, the State 
may, in the exercise of its right to oversee the corporation, 
demand the production of corporate records. Id., at 75.

The ruling in Hale represented a limitation on the prior 
holding in Boyd n . United States, 116 U. S. 616 (1886), which 
involved a court order directing partners to produce an in-
voice received by the partnership. The partners had pro-
duced the invoice, but steadfastly maintained that the court 
order ran afoul of the Fifth Amendment. This Court agreed. 
After concluding that the order transgressed the Fourth 
Amendment, the Court declared: “[A] compulsory production 
of the private books and papers of the owner of goods sought 
to be forfeited ... is compelling him to be a witness against 
himself, within the meaning of the Fifth Amendment to the 
Constitution....” Id., at 634-635 (emphasis added). Hale 
carved an exception out of Boyd by establishing that corpo-
rate books and records are not “private papers” protected by 
the Fifth Amendment.

Although Hale settled that a corporation has no Fifth 
Amendment privilege, the Court did not address whether a 
corporate officer could resist a subpoena for corporate rec-
ords by invoking his personal privilege—Hale had been pro-
tected by immunity. In Wilson n . United States, 221 U. S. 
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361 (1911), the Court answered that question in the nega-
tive. There, a grand jury investigating Wilson had issued 
a subpoena to a corporation demanding the production of 
corporate letterpress copybooks, which Wilson, the corpora-
tion’s president, possessed. Wilson refused to produce the 
books, arguing that the Fifth Amendment prohibited com-
pulsory production of personally incriminating books that 
he held and controlled. The Court rejected this argument, 
observing first that the records sought were not private or 
personal, but rather belonged to the corporation. The Court 
continued:

“[Wilson] held the corporate books subject to the cor-
porate duty. If the corporation were guilty of miscon-
duct, he could not withhold its books to save it; and if he 
were implicated in the violations of law, he could not 
withhold the books to protect himself from the effect of 
their disclosures. The [State’s] reserved power of visi-
tation would seriously be embarrassed, if not wholly de-
feated in its effective exercise, if guilty officers could 
refuse inspection of the records and papers of the cor-
poration. No personal privilege to which they are enti-
tled requires such a conclusion. . . . [T]he visitatorial 
power which exists with respect to the corporation of 
necessity reaches the corporate books without regard to 
the conduct of the custodian.” Id., at 384-385.

“. . . When [Wilson] became president of the corpora-
tion and as such held and used its books for the transac-
tion of its business committed to his charge, he was at all 
times subject to its direction, and the books continuously 
remained under its control. If another took his place his 
custody would yield. He could assert no personal right 
to retain the corporate books against any demand of gov-
ernment which the corporation was bound to recognize.” 
Id., at 385.

In a companion case, Dreier v. United States, 221 U. S. 394 
(1911), the Court applied the holding in Wilson to a Fifth 
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Amendment attack on a subpoena addressed to the corporate 
custodian. Although the subpoena in Wilson had been ad-
dressed to the corporation, the Court found the distinction 
irrelevant: “Dreier was not entitled to refuse the production 
of the corporate records. By virtue of the fact that they 
were the documents of the corporation in his custody, and not 
his private papers, he was under the obligation to produce 
them when called for by proper process.” 221 U. S., at 400.

The next significant step in the development of the collec-
tive entity rule occurred in United States v. White, 322 U. S. 
694 (1944), in which the Court held that a labor union is a col-
lective entity unprotected by the Fifth Amendment. There, 
a grand jury had issued a subpoena addressed to a union re-
quiring the production of certain union records. White, an 
assistant supervisor of the union, appeared before the grand 
jury and declined to produce the documents “‘upon the 
ground that they might tend to incriminate [the union], my-
self as an officer thereof, or individually.’” Id., at 696.

We upheld an order of contempt against White, reasoning 
first that the Fifth Amendment privilege applies only to nat-
ural individuals and protects only private papers. Repre-
sentatives of a “collective group” act as agents “[a]nd the offi-
cial records and documents of the organization that are held 
by them in a representative rather than in a personal capac-
ity cannot be the subject of the personal privilege against 
self-incrimination, even though production of the papers 
might tend to incriminate them personally.” Id., at 699. 
With this principle in mind, the Court turned to whether a 
union is a collective group:

“The test ... is whether one can fairly say under all 
the circumstances that a particular type of organization 
has a character so impersonal in the scope of its mem-
bership and activities that it cannot be said to embody 
or represent the purely private or personal interests of 
its constituents, but rather to embody their common or 
group interests only. If so, the privilege cannot be in-
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voked on behalf of the organization or its representa-
tives in their official capacity. Labor unions—national 
or local, incorporated or unincorporated—clearly meet 
that test.” Id., at 701

In applying the collective entity rule to unincorporated asso-
ciations such as unions, the Court jettisoned reliance on the 
visitatorial powers of the State over corporations owing their 
existence to the State—one of the bases for earlier decisions. 
See id., at 700-701.

The frontiers of the collective entity rule were expanded 
even further in Bellis v. United States, 417 U. S. 85 (1974), in 
which the Court ruled that a partner in a small partnership 
could not properly refuse to produce partnership records. 
Bellis, one of the members of a three-person law firm that 
had previously been dissolved, was served with a subpoena 
directing him to produce partnership records he possessed. 
The District Court held Bellis in contempt when he refused to 
produce the partnership’s financial books and records. We 
upheld the contempt order. After rehearsing prior prece-
dent involving corporations and unincorporated associations, 
the Court examined the partnership form and observed that 
it had many of the incidents found relevant in prior collective 
entity decisions. The Court suggested that the test articu-
lated in White, supra, for determining the applicability of 
the Fifth Amendment to organizations was “not particularly 
helpful in the broad range of cases.” 417 U. S., at 100. The 
Court rejected the notion that the “formulation in White can 
be reduced to a simple proposition based solely upon the size 
of the organization. It is well settled that no privilege can be 
claimed by the custodian of corporate records, regardless of 
how small the corporation may be.” Ibid. Bellis held the 
partnership’s financial records in “a representative capacity,” 
id., at 101, and therefore, “his personal privilege against 
compulsory self-incrimination is inapplicable.” Ibid.

The plain mandate of these decisions is that without regard 
to whether the subpoena is addressed to the corporation, or 
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as here, to the individual in his capacity as a custodian, see 
Dreier, supra; Bellis, supra, a corporate custodian such as 
petitioner may not resist a subpoena for corporate records 
on Fifth Amendment grounds. Petitioner argues, however, 
that this rule falls in the wake of Fisher n . United States, 
425 U. S. 391 (1976), and United States v. Doe, 465 U. S. 605 
(1984). In essence, petitioner’s argument is as follows: In 
response to Boyd v. United States, 116 U. S. 616 (1886), with 
its privacy rationale shielding personal books and records, 
the Court developed the collective entity rule, which declares 
simply that corporate records are not private and therefore 
are not protected by the Fifth Amendment. The collective 
entity decisions were concerned with the contents of the doc-
uments subpoenaed, however, and not with the act of pro-
duction. In Fisher and Doe, the Court moved away from 
the privacy-based collective entity rule, replacing it with a 
compelled-testimony standard under which the contents of 
business documents are never privileged but the act of pro-
ducing the documents may be. Under this new regime, the 
act of production privilege is available without regard to the 
entity whose records are being sought. See In re Grand 
Jury Matter (Brown), 768 F. 2d 525, 528 (CA3 1985) (en 
banc) (“[Fisher and Doe] make the significant factor, for the 
privilege against self-incrimination, neither the nature of en-
tity which owns the documents, nor the contents of docu-
ments, but rather the communicative or noncommunicative 
nature of the arguably incriminating disclosures sought to be 
compelled”).

To be sure, the holding in Fisher—later reaffirmed in Doe— 
embarked upon a new course of Fifth Amendment analysis. 
See Fisher, supra, at 409. We cannot agree, however, that 
it rendered the collective entity rule obsolete. The agency 
rationale undergirding the collective entity decisions, in 
which custodians asserted that production of entity records 
would incriminate them personally, survives. From Wilson 
forward, the Court has consistently recognized that the eus- 
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todian of corporate or entity records holds those documents 
in a representative rather than a personal capacity. Artifi-
cial entities such as corporations may act only through their 
agents, Bellis, supra, at 90, and a custodian’s assumption 
of his representative capacity leads to certain obligations, 
including the duty to produce corporate records on proper de-
mand by the Government. Under those circumstances, the 
custodian’s act of production is not deemed a personal act, 
but rather an act of the corporation. Any claim of Fifth 
Amendment privilege asserted by the agent would be tanta-
mount to a claim of privilege by the corporation—which of 
course possesses no such privilege.

The Wilson Court declared: “[B]y virtue of their character 
and the rules of law applicable to them, the books and papers 
are held subject to examination by the demanding authority, 
the custodian has no privilege to refuse production although 
their contents tend to criminate him. In assuming their cus-
tody he has accepted the incident obligation to permit inspec-
tion.” 221 U. S., at 382. “Nothing more is demanded than 
that the appellant should perform the obligations pertaining 
to his custody and should produce the books which he holds in 
his official capacity in accordance with the requirements of 
the subpoena.” Id., at 386.

This theme was echoed in White:
“But individuals, when acting as representatives of a col-
lective group, cannot be said to be exercising their per-
sonal rights and duties nor to be entitled to their purely 
personal privileges. Rather they assume the rights, du-
ties and privileges of the artificial entity or association of 
which they are agents or officers and they are bound by 
its obligations. In their official capacity, therefore, they 
have no privilege against self-incrimination. And the 
official records and documents of the organization that 
are held by them in a representative rather than in a per-
sonal capacity cannot be the subject of the personal priv-
ilege against self-incrimination, even though production 
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of the papers might tend to incriminate them person-
ally.” 322 U. S., at 699.4

In Dreier, 221 U. S. 394 (1911), and Bellis, 417 U. S. 85 
(1974), the subpoenas were addressed to the custodians and 
demanded that they produce the records sought. In both 
cases, the custodian’s act of producing the documents would 
“tacitly admi[t] their existence and their location in the hands 
of their possessor,” Fisher, supra, at 411-412. Neverthe-
less, the Court rejected the Fifth Amendment claims ad-
vanced by the custodians. Although the Court did not focus 
on the testimonial aspect of the act of production, we do not 
think such a focus would have affected the results reached. 
“It is well settled that no privilege can be claimed by the cus-
todian of corporate records . . . .” Bellis, supra, at 100.

Indeed, the opinion in Fisher—upon which petitioner places 
primary reliance5 6—indicates that the custodian of corporate 
records may not interpose a Fifth Amendment objection to 

4 See also Bellis v. United States, 417 U. S. 85, 88 (1974) (“[A]n individ-
ual cannot rely upon the privilege to avoid producing the records of a col-
lective entity which are in his possession in a representative capacity, even 
if these records might incriminate him personally”); Essgee Co. of China v.
United States, 262 U. S. 151, 158 (1923) (“[T]he cases of Hale v. Henkel, 
201 U. S. 43, Wilson v. United States, 221 U. S. 361, and Wheeler v. 
United States, 226 U. S. 478, show clearly that an officer of a corporation 
in whose custody are its books and papers is given no right to object to the 
production of the corporate records because they may disclose his guilt. 
He does not hold them in his private capacity and is not, therefore, pro-
tected against their production or against a writ requiring him as agent of 
the corporation to produce them”).

6 Petitioner also offers United States v. Doe, 465 U. S. 605 (1984), as 
support for his position, but that decision is plainly inapposite. The Doe 
opinion begins by explaining that the question presented for review is 
“whether, and to what extent, the Fifth Amendment privilege against 
compelled self-incrimination applies to the business records of a sole 
proprietorship” Id., at 606 (emphasis added). A sole proprietor does 
not hold records in a representative capacity. Thus, the absence of any 
discussion of the collective entity rule can in no way be thought a sugges-
tion that the status of the holder of the records is irrelevant.
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the compelled production of corporate records, even though 
the act of production may prove personally incriminating. 
The Fisher Court cited the collective entity decisions with 
approval and offered those decisions to support the con-
clusion that the production of the accountant’s workpapers 
would “not . . . involve testimonial self-incrimination.” 425 
U. S., at 411. The Court observed: “This Court has ... time 
and again allowed subpoenas against the custodian of corpo-
rate documents or those belonging to other collective enti-
ties such as unions and partnerships and those of bankrupt 
businesses over claims that the documents will incriminate 
the custodian despite the fact that producing the documents 
tacitly admits their existence and their location in the hands 
of their possessor.” Id., at 411-412. The Court later noted 
that “in Wilson, Dreier, White, Bellis, and In re Harris, [221 
U. S. 274 (1911)], the custodian of corporate, union, or part-
nership books or those of a bankrupt business was ordered to 
respond to a subpoena for the business’ books even though 
doing so involved a ‘representation that the documents pro-
duced are those demanded by the subpoena,’ Curcio v. United 
States, 354 U. S., at 125.” Id., at 413 (citations omitted). 
In a footnote, the Court explained: “In these cases compli-
ance with the subpoena is required even though the books 
have been kept by the person subpoenaed and his producing 
them would itself be sufficient authentication to permit their 
introduction against him.” Id., at 413, n. 14. The Court 
thus reaffirmed the obligation of a corporate custodian to 
comply with a subpoena addressed to him.

That point was reiterated by Justi ce  Brennan  in his con-
currence in Fisher. Id., at 429 (concurring in judgment). 
Although Justi ce  Brennan  disagreed with the majority as 
to its use of the collective entity cases to support the proposi-
tion that the act of production is not testimonial, he nonethe-
less acknowledged that a custodian may not resist a subpoena 
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on the ground that the act of production would be incrimi-
nating. “Nothing in the language of [the collective entity] 
cases, either expressly or impliedly, indicates that the act of 
production with respect to the records of business entities is 
insufficiently testimonial for purposes of the Fifth Amend-
ment. At most, those issues, though considered, were dis-
posed of on the ground, not that production was insufficiently 
testimonial, but that one in control of the records of an ar-
tificial organization undertakes an obligation with respect 
to those records foreclosing any exercise of his privilege.” 
Id., at 429-430; see also id., at 430, n. 9. Thus, whether 
one concludes—as did the Court—that a custodian’s produc-
tion of corporate records is deemed not to constitute testimo-
nial self-incrimination, or instead that a custodian waives the 
right to exercise the privilege, the lesson of Fisher is clear: 
A custodian may not resist a subpoena for corporate records 
on Fifth Amendment grounds.

Petitioner also attempts to extract support for his con-
tention from Curcio v. United States, 354 U. S. 118 (1957). 
But rather than bolstering petitioner’s argument, we think 
Curcio substantiates the Government’s position. Curcio had 
been served with two subpoenas addressed to him in his ca-
pacity as secretary-treasurer of a local union, which was 
under investigation. One subpoena required that he produce 
union books, the other that he testify. Curcio appeared be-
fore the grand jury, stated that the books were not in his 
possession, and refused to answer any questions as to their 
whereabouts. Curcio was held in contempt for refusing to 
answer the questions propounded. We reversed the con-
tempt citation, rejecting the Government’s argument “that 
the representative duty which required the production of 
union records in the White case requires the giving of oral 
testimony by the custodian.” Id., at 123.

Petitioner asserts that our Curcio decision stands for the 
proposition that although the contents of a collective entity’s 
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records are unprivileged, a representative of a collective 
entity cannot be required to provide testimony about those 
records. It follows, according to petitioner, that because 
Fisher recognizes that the act of production is potentially 
testimonial, such an act may not be compelled if it would tend 
to incriminate the representative personally. We find this 
reading of Curcio flawed.

The Curcio Court made clear that with respect to a custo-
dian of a collective entity’s records, the line drawn was be-
tween oral testimony and other forms of incrimination. “A 
custodian, by assuming the duties of his office, undertakes 
the obligation to produce the books of which he is custodian in 
response to a rightful exercise of the State’s visitorial pow-
ers. But he cannot lawfully be compelled, in the absence of a 
grant of adequate immunity from prosecution, to condemn 
himself by his own oral testimony ” 354 U. S., at 123-124 
(emphasis added).6

In distinguishing those cases in which a corporate officer 
was required to produce corporate records and merely iden-
tify them by oral testimony, the Court showed that it under-
stood the testimonial nature of the act of production: “The 
custodian’s act of producing books or records in response to a 
subpoena duces tecum is itself a representation that the docu-
ments produced are those demanded by the subpoena. Re-
quiring the custodian to identify or authenticate the docu-
ments for admission in evidence merely makes explicit what 
is implicit in the production itself.” Id., at 125. In the face 
of this recognition, the Court nonetheless noted: “In this case 
petitioner might have been proceeded against for his failure 

6 See also 354 U. S., at 124-125 (“There is no hint in [the collective en-
tity] decisions that a custodian of corporate or association books waives his 
constitutional privilege as to oral testimony by assuming the duties of his 
office. By accepting custodianship of records he ‘has voluntarily assumed 
a duty which overrides his claim of privilege’ only with respect to the pro-
duction of the records themselves. Wilson v. United States, 221 U. S. 
361, 380”) (emphasis in original).
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to produce the records demanded by the subpoena duces 
tecum”1 Id., at 127, n. 7. As Justi ce  Brennan  later ob-
served in his concurrence in Fisher: “The Court in Curcio, 
however, apparently did not note any self-incrimination prob-
lem [with the testimonial significance of the act of production] 
because of the undertaking by the custodian with respect to 
the documents.” 425 U. S., at 430, n. 9.7 8

We note further that recognizing a Fifth Amendment privi-
lege on behalf of the records custodians of collective entities 
would have a detrimental impact on the Government’s efforts 
to prosecute “white-collar crime,” one of the most serious 
problems confronting law enforcement authorities.9 “The 
greater portion of evidence of wrongdoing by an organization 
or its representatives is usually found in the official records 
and documents of that organization. Were the cloak of the 
privilege to be thrown around these impersonal records and 
documents, effective enforcement of many federal and state 
laws would be impossible.” White, 322 U. S., at 700. If 

7 The dissent’s suggestion that we have extracted from Curcio a distinc-
tion between oral testimony and act of production testimony that is no-
where found in the Curcio opinion, see post, at 126, simply ignores this 
part of Curcio. Similarly, the dissent pays mere lipservice to the agency 
rationale supporting an unbroken chain of collective entity decisions. We 
have consistently held that for Fifth Amendment purposes a corporate cus-
todian acts in a representative capacity when he produces corporate docu-
ments under the compulsion of a subpoena. The dissent’s failure to recog-
nize this principle and its suggestion that petitioner was not called upon to 
act in his capacity as an agent of the corporations cannot be squared with 
our previous decisions.

8 Doubtless, the compelled production of the records at issue in the sub-
sequent Bellis decision would have had testimonial implications; the Court 
nonetheless upheld the contempt order. Bellis v. United States, 417 U. S. 
85 (1974).

9 White-collar crime is “the most serious and all-pervasive crime prob-
lem in America today.” Conyers, Corporate and White-Collar Crime: A 
View by the Chairman of the House Subcommittee on Crime, 17 Am. 
Crim. L. Rev. 287, 288 (1980). Although this statement was made in 1980, 
there is no reason to think the problem has diminished in the meantime.
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custodians could assert a privilege, authorities would be sty-
mied not only in their enforcement efforts against those indi-
viduals but also in their prosecutions of organizations. In 
Bellis, the Court observed: “In view of the inescapable fact 
that an artificial entity can only act to produce its records 
through its individual officers or agents, recognition of the 
individual’s claim of privilege with respect to the financial 
records of the organization would substantially undermine 
the unchallenged rule that the organization itself is not enti-
tled to claim any Fifth Amendment privilege, and largely 
frustrate legitimate governmental regulation of such orga-
nizations.” 417 U. S., at 90.

Petitioner suggests, however, that these concerns can be 
minimized by the simple expedient of either granting the cus-
todian statutory immunity as to the act of production, 18 
U. S. C. §§6002, 6003, or addressing the subpoena to the 
corporation and allowing it to chose an agent to produce the 
records who can do so without incriminating himself. We 
think neither proposal satisfactorily addresses these con-
cerns. Taking the last first, it is no doubt true that if 
a subpoena is addressed to a corporation, the corporation 
“must find some means by which to comply because no Fifth 
Amendment defense is available to it.” In re Sealed Case, 
266 U. S. App. D. C. 30, 44, n. 9, 832 F. 2d 1268, 1282, n. 9 
(1987). The means most commonly used to comply is the ap-
pointment of an alternate custodian. See, e. g., In re Two 
Grand Jury Subpoenae Duces Tecum, 769 F. 2d 52, 57 (CA2 
1985); United States v. Lang, 792 F. 2d 1235, 1240-1241 
(CA4), cert, denied, 479 U. S. 985 (1986); In re Grand Jury 
No. 86-3 (Will Roberts Corp.), 816 F. 2d 569, 573 (CA11 
1987). But petitioner insists he cannot be required to aid the 
appointed custodian in his search for the demanded records, 
for any statement to the surrogate would itself be testimonial 
and incriminating. If this is correct, then petitioner’s “solu-
tion” is a chimera. In situations such as this — where the cor-
porate custodian is likely the only person with knowledge 
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about the demanded documents—the appointment of a surro-
gate will simply not ensure that the documents sought will 
ever reach the grand jury room; the appointed custodian will 
essentially be sent on an unguided search.

This problem is eliminated if the Government grants the 
subpoenaed custodian statutory immunity for the testimonial 
aspects of his act of production. But that “solution” also en-
tails a significant drawback. All of the evidence obtained 
under a grant of immunity to the custodian may of course be 
used freely against the corporation, but if the Government 
has any thought of prosecuting the custodian, a grant of act of 
production immunity can have serious consequences. Testi-
mony obtained pursuant to a grant of statutory use immunity 
may be used neither directly nor derivatively. 18 U. S. C. 
§ 6002; Kastigar v. United States, 406 U. S. 441 (1972). And 
“[o]ne raising a claim under [the federal immunity] statute 
need only show that he testified under a grant of immunity in 
order to shift to the government the heavy burden of proving 
that all of the evidence it proposes to use was derived from 
legitimate independent sources.” Id., at 461-462. Even in 
cases where the Government does not employ the immunized 
testimony for any purpose—direct or derivative—against the 
witness, the Government’s inability to meet the “heavy bur-
den” it bears may result in the preclusion of crucial evidence 
that was obtained legitimately.10

Although a corporate custodian is not entitled to resist a 
subpoena on the ground that his act of production will be per-
sonally incriminating, we do think certain consequences flow 
from the fact that the custodian’s act of production is one in 

10 The dissent asserts that recognition of an act of production privilege on 
behalf of corporate custodians will not seriously undermine law enforce-
ment efforts directed against those custodians because only the custodian’s 
act of production need be immunized. See post, at 130. But the burden 
of proving an independent source that a grant of immunity places on the 
Government could, in our view, have just such a deleterious effect on law 
enforcement efforts.
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his representative rather than personal capacity. Because 
the custodian acts as a representative, the act is deemed one 
of the corporation and not the individual. Therefore, the 
Government concedes, as it must, that it may make no evi-
dentiary use of the “individual act” against the individual. 
For example, in a criminal prosecution against the custodian, 
the Government may not introduce into evidence before the 
jury the fact that the subpoena was served upon and the cor-
poration’s documents were delivered by one particular indi-
vidual, the custodian. The Government has the right, how-
ever, to use the corporation’s act of production against the 
custodian. The Government may offer testimony—for ex-
ample, from the process server who delivered the subpoena 
and from the individual who received the records—establish-
ing that the corporation produced the records subpoenaed. 
The jury may draw from the corporation’s act of production 
the conclusion that the records in question are authentic cor-
porate records, which the corporation possessed, and which it 
produced in response to the subpoena. And if the defendant 
held a prominent position within the corporation that pro-
duced the records, the jury may, just as it would had some-
one else produced the documents, reasonably infer that he 
had possession of the documents or knowledge of their con-
tents. Because the jury is not told that the defendant pro-
duced the records, any nexus between the defendant and the 
documents results solely from the corporation’s act of produc-
tion and other evidence in the case.11

11 We reject the suggestion that the limitation on the evidentiary use of 
the custodian’s act of production is the equivalent of constructive use im-
munity barred under our decision in Doe, 465 U. S., at 616-617. Rather, 
the limitation is a necessary concomitant of the notion that a corporate cus-
todian acts as an agent and not an individual when he produces corporate 
records in response to a subpoena addressed to him in his representative 
capacity.

We leave open the question whether the agency rationale supports com-
pelling a custodian to produce corporate records when the custodian is able 
to establish, by showing for example that he is the sole employee and offi-
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Consistent with our precedent, the United States Court of 
Appeals for the Fifth Circuit ruled that petitioner could not 
resist the subpoena for corporate documents on the ground 
that the act of production might tend to incriminate him. 
The judgment is therefore

Affirmed.

Justi ce  Kennedy , with whom Justi ce  Brennan , Jus -
tice  Marshall , and Justi ce  Scalia  join, dissenting.

Our long course of decisions concerning artificial entities 
and the Fifth Amendment served us well. It illuminated 
two of the critical foundations for the constitutional guaran-
tee against self-incrimination: first, that it is an explicit right 
of a natural person, protecting the realm of human thought 
and expression; second, that it is confined to governmental 
compulsion.

It is regrettable that the very line of cases which at last 
matured to teach these principles is now invoked to curtail 
them, for the Court rules that a natural person forfeits the 
privilege in a criminal investigation directed against him and 
that the Government may use compulsion to elicit testimonial 
assertions from a person who faces the threat of criminal pro-
ceedings. A case that might have served as the paradig-
matic expression of the purposes served by the Fifth Amend-
ment instead is used to obscure them.

The Court today denies an individual his Fifth Amendment 
privilege against self-incrimination in order to vindicate the 
rule that a collective entity which employs him has no such 
privilege itself. To reach this ironic conclusion, the majority 
must blur an analytic clarity in Fifth Amendment doctrine 
that has taken almost a century to emerge. After holding 
that corporate employment strips the individual of his privi-
lege, the Court then attempts to restore some measure of 
protection by its judicial creation of a new zone of immunity 

cer of the corporation, that the jury would inevitably conclude that he pro-
duced the records.



120 OCTOBER TERM, 1987

Kenn edy , J., dissenting 487 U. S.

in some vaguely defined circumstances. This exercise ad-
mits what the Court denied in the first place, namely, that 
compelled compliance with the subpoena implicates the Fifth 
Amendment self-incrimination privilege.

The majority’s apparent reasoning is that collective enti-
ties have no privilege and so their employees must have none 
either. The Court holds that a corporate agent must incrim-
inate himself even when he is named in the subpoena and is 
a target of the investigation, and even when it is conceded 
that compliance requires compelled, personal, testimonial, in-
criminating assertions. I disagree with that conclusion; find 
no precedent for it; maintain that if there is a likelihood of 
personal self-incrimination the narrow use immunity permit-
ted by statute can be granted without frustrating the inves-
tigation of collective entities; and submit that basic Fifth 
Amendment principles should not be avoided and manipu-
lated, which is the necessary effect of this decision.

I
There is some common ground in this case. All accept the 

longstanding rule that labor unions, corporations, partner-
ships, and other collective entities have no Fifth Amendment 
self-incrimination privilege; that a natural person cannot as-
sert such a privilege on their behalf; and that the contents of 
business records prepared without compulsion can be used to 
incriminate even a natural person without implicating Fifth 
Amendment concerns. Further, all appear to concede or at 
least submit the case to us on the assumption that the act of 
producing the subpoenaed documents will effect personal in-
crimination of Randy Braswell, the individual to whom the 
subpoena is directed.

The petitioner’s assertion of the Fifth Amendment privi-
lege against the forced production of documents is based not 
on any contention that their contents will incriminate him but 
instead upon the unchallenged premise that the act of produc-
tion will do so. When the case is presented on this assump-
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tion, there exists no historical or logical relation between the 
so-called collective entity rule and the individual’s claim of 
privilege. A brief review of the foundational elements of the 
Self-Incrimination Clause and of our cases respecting collec-
tive entities is a necessary starting point.

A
In Boyd n . United States, 116 U. S. 616 (1886), we held 

that the compelled disclosure of the contents of “private 
papers” (which in Boyd was a business invoice), id., at 622, 
was prohibited not only by the Fifth Amendment but by the 
Fourth Amendment as well. The decision in Boyd gener-
ated nearly a century of doctrinal ambiguity as we explored 
its rationale and sought to define its protection for the con-
tents of business records under the Fifth Amendment.

That effort was not always successful. As we recently 
recognized, Boyd’s reasoning is in many respects inconsistent 
with our present understanding of the Fourth and Fifth 
Amendments, and “[s]everal of Boyd’s express or implicit dec-
larations have not stood the test of time.” Fisher n . United 
States, 425 U. S. 391, 407 (1976). Its essential premise was 
rejected four years ago, when we held that the contents of 
business records produced by subpoena are not privileged 
under the Fifth Amendment, absent some showing that the 
documents were prepared under compulsion. United States 
v. Doe, 465 U. S. 605, 610-611, n. 8 (1984) (Doe I). Our hold-
ing followed from a straightforward reading of the Fifth 
Amendment privilege. We held that unless the Government 
has somehow compelled the preparation of a business docu-
ment, nothing in the Fifth Amendment prohibits the use of 
the writing in a criminal investigation or prosecution. Id., at 
610-612.

A subpoena does not, however, seek to compel creation of 
a document; it compels its production. We recognized this 
distinction in Fisher, holding that the act of producing docu-
ments itself may communicate information separate from the 
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documents’ contents and that such communication, in some 
circumstances, is compelled testimony. An individual who 
produces documents may be asserting that they satisfy the 
general description in the subpoena, or that they were in his 
possession or under his control. Those assertions can con-
vey information about that individual’s knowledge and state 
of mind as effectively as spoken statements, and the Fifth 
Amendment protects individuals from having such assertions 
compelled by their own acts.

This is well-settled law, or so I had assumed. In Doe I, for 
example, when we reviewed a claim of Fifth Amendment 
privilege asserted by a sole proprietor in response to a 
Government subpoena for his business records, our opinion 
announced two principal holdings. First, we unequivocally 
rejected the notion, derived from Boyd, that any protection 
attached to their contents. 465 U. S., at 612. Second, in 
reliance on the findings of the District Court that production 
would be testimonial and self-incriminating, we upheld the 
claim that the act of producing these documents was privi-
leged. Id., at 613-614. Our second holding did not depend 
on who owned the papers, how they were created, or what 
they said; instead, we rested on the fact that “the act of 
producing the documents would involve testimonial self-
incrimination.” Id., at 613. That principle ought to be 
sufficient to resolve the case before us.

The majority does not challenge the assumption that com-
pliance with the subpoena here would require acts of testi-
monial self-incrimination from Braswell; indeed, the Govern-
ment itself made this assumption in submitting its argument. 
Tr. of Oral Arg. 26, 36. The question presented, therefore, 
is whether an individual may be compelled, simply by virtue 
of his status as a corporate custodian, to perform a testimo-
nial act which will incriminate him personally. The majority 
relies entirely on the collective entity rule in holding that 
such compulsion is constitutional.
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B
The collective entity rule provides no support for the ma-

jority’s holding. The rule, as the majority chooses to call it, 
actually comprises three distinct propositions, none of which 
is relevant to the claim in this case. First, since Hale v. 
Henkel, 201 U. S. 43 (1906), it has been understood that a 
corporation has no Fifth Amendment privilege and cannot re-
sist compelled production of its documents on grounds that it 
will be incriminated by their release. Second, our subse-
quent opinions show the collective entity principle is not con-
fined to corporations, and we apply it as well to labor unions, 
United States v. White, 322 U. S. 694 (1944), and partner-
ships, Bellis v. United States, 417 U. S. 85 (1974). Finally, 
in Wilson v. United States, 221 U. S. 361 (1911), we ex-
tended the rule beyond the collective entity itself and re-
jected an assertion of privilege by a corporate custodian who 
had claimed that the disclosure of the contents of subpoenaed 
corporate documents would incriminate him. Id., at 363. 
In none of the collective entity cases cited by the majority, 
and in none that I have found, were we presented with a 
claim that the custodian would be incriminated by the act of 
production, in contrast to the contents of the documents.

The distinction is central. Our holding in Wilson was 
premised squarely on the fact that the custodian’s claim 
rested on the potential for incrimination in the documents’ 
contents, and we reasoned that the State’s visitatorial pow-
ers over corporations included the authority to inspect corpo-
rate books. We compared the issue to that presented by 
cases involving public papers, explaining that “where, by vir-
tue of their character and the rules of law applicable to them, 
the books and papers are held subject to examination by the 
demanding authority, the custodian has no privilege to refuse 
production although their contents tend to criminate him.” 
Id., at 382. Our decision in Wilson and in later collective 
entity cases reflected, I believe, the Court’s understandable 
unease with drawing too close a connection between an indi-



124 OCTOBER TERM, 1987

Kenn edy , J., dissenting 487 U. S.

vidual and an artificial entity. On a more practical level, 
the Court was also unwilling to draw too close a connection 
between the custodian and the contents of business docu-
ments over which he had temporary control but which be-
longed to his employer, often were prepared by others, and 
in all events were prepared voluntarily. This last factor 
became the focus of our analysis in Fisher, where we made 
clear that the applicability of the Fifth Amendment privilege 
depends on compulsion. Fisher put to rest the notion that 
a privilege may be claimed with respect to the contents of 
business records that were voluntarily prepared.

The act of producing documents stands on an altogether 
different footing. While a custodian has no necessary rela-
tion to the contents of documents within his control, the act 
of production is inescapably his own. Production is the pre-
cise act compelled by the subpoena, and obedience, in some 
cases, will require the custodian’s own testimonial assertions. 
That was the basis of our recognition of the privilege in Doe 
I. The entity possessing the documents in Doe I was, as the 
majority points out, a sole proprietorship, not a corpora-
tion, partnership, or labor union. But the potential for self-
incrimination inheres in the act demanded of the individual, 
and as a consequence the nature of the entity is irrelevant to 
determining whether there is ground for the privilege.

A holding that the privilege against self-incrimination ap-
plies in the context of this case is required by the precedents, 
and not, as the Government and the majority suggest, incon-
sistent with them. The collective entity rule established in 
Hale v. Henkel, and extended in White and Bellis, remains 
valid. It also continues to be the rule, as we held in Wilson, 
that custodians of a collective entity are not permitted to 
claim a personal privilege with respect to the contents of 
entity records, although that rule now derives not from the 
unprotected status of collective entities but from the more 
rational principle, established by Fisher and Doe I and now
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recognized, that no one may claim a privilege with respect to 
the contents of business records not created by compulsion.

The question before us is not the existence of the collective 
entity rule, but whether it contains any principle which over-
rides the personal Fifth Amendment privilege of someone 
compelled to give incriminating testimony. Our precedents 
establish a firm basis for assertion of the privilege. Randy 
Braswell, like the respondent in Doe I, is being asked to draw 
upon his personal knowledge to identify and to deliver docu-
ments which are responsive to the Government’s subpoena. 
Once the Government concedes there are testimonial conse-
quences implicit in the act of production, it cannot escape 
the conclusion that compliance with the subpoena is indisput-
ably Braswell’s own act. To suggest otherwise “is to confuse 
metaphor with reality.” Pacific Gas & Electric Co. v. Pub-
lic Utilities Comm’n of California, 475 U. S. 1, 33 (1986) 
(Rehnquist , J., dissenting).

C
The testimonial act demanded of petitioner in this case 

must be analyzed under the same principles applicable to 
other forms of compelled testimony. In Curcio v. United 
States, 354 U. S. 118 (1957), we reviewed a judgment holding 
a union custodian in criminal contempt for failing to give oral 
testimony regarding the location and possession of books and 
records he had been ordered to produce. White had already 
established that a labor union was as much a collective entity 
for Fifth Amendment purposes as a corporation, and the 
Government argued in Curcio that the custodian could not 
claim a personal privilege because he was performing only a 
“representative duty” on behalf of the collective entity to 
which he belonged. Brief for United States in Curcio v. 
United States, 0. T. 1956, No. 260, p. 17. We rejected that 
argument and reversed the judgment below. We stated:

“[F]orcing the custodian to testify orally as to the where-
abouts of nonproduced records requires him to disclose 
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the contents of his own mind. He might be compelled to 
convict himself out of his own mouth. That is contrary to 
the spirit and letter of the Fifth Amendment.” Curcio, 
supra, at 128.

We confront the same Fifth Amendment claim here. The 
majority is able to distinguish Curcio only by giving much ap-
parent weight to the words “out of his own mouth,” reading 
Curcio to stand for the proposition that the Constitution 
treats oral testimony differently than it does other forms of 
assertion. There is no basis in the text or history of the Fifth 
Amendment for such a distinction. The Self-Incrimination 
Clause speaks of compelled “testimony,” and has always been 
understood to apply to testimony in all its forms. Doe v. 
United States, post, at 209-210, n. 8 (Doe II). Physical acts 
will constitute testimony if they probe the state of mind, 
memory, perception, or cognition of the witness. The Court 
should not retreat from the plain implications of this rule and 
hold that such testimony may be compelled, even when self-
incriminating, simply because it is not spoken.

The distinction established by Curcio, supra, is not, of 
course, between oral and other forms of testimony; rather it 
is between a subpoena which compels a person to “disclose the 
contents of his own mind,” through words or actions, and one 
which does not. Id., at 128. A custodian who is incriminated 
simply by the contents of the documents he has physically 
transmitted has not been compelled to disclose his memory or 
perception or cognition. A custodian who is incriminated by 
the personal knowledge he communicates in locating and se-
lecting the document demanded in a Government subpoena 
has been compelled to testify in the most elemental, constitu-
tional sense.

D
Recognition of the privilege here would also avoid adop-

tion of the majority’s metaphysical progression, which, I re-
spectfully submit, is flawed. Beginning from ordinary prin-
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ciples of agency, the majority proceeds to the conclusion that 
when a corporate employee, or an employee of a labor union 
or partnership, complies with a subpoena for production of 
documents, his act is necessarily and solely the act of the 
entity. That premise, of course, is at odds with the principle 
under which oral testimony in Curcio properly was deemed 
privileged.

Since the custodian in Curcio had been asked to provide 
testimony on the union’s behalf and not his own, the Govern-
ment argued, as it again argues here, that the attempted 
compulsion was constitutionally permissible because Curcio 
was performing only a representative duty. We held, how-
ever, that testimony of that sort may not be divorced from 
the person who speaks it. The questions the Government 
wished to ask would have required Curcio to disclose his own 
knowledge, and as a matter of law his responses could not be 
alienated from him and attributed to the labor union. In 
similar fashion, the act demanded of Braswell requires a per-
sonal disclosure of individual knowledge, a fact which cannot 
be dismissed by labeling him a mere agent.

The heart of the matter, as everyone knows, is that the 
Government does not see Braswell as a mere agent at all; 
and the majority’s theory is difficult to square with what 
will often be the Government’s actual practice. The sub-
poena in this case was not directed to Worldwide Machinery 
Sales, Inc., or Worldwide Purchasing, Inc. It was directed 
to “Randy Braswell, Presidents ] Worldwide Machinery 
Sales, Inc.[,] Worldwide Purchasing, Inc.” and informed him 
that “[y]ou are hereby commanded” to provide the specified 
documents. App. 6. The Government explained at oral ar-
gument that it often chooses to designate an individual recipi-
ent, rather than the corporation generally, when it serves a 
subpoena because “[we] want the right to make that individ-
ual comply with the subpoena.” Tr. of Oral Arg. 43. This is 
not the language of agency. By issuing a subpoena which 
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the Government insists is “directed to petitioner personally,” 
Brief for United States 6 (filed Aug. 14, 1987), it has forfeited 
any claim that it is simply making a demand on a corporation 
that, in turn, will have to find a physical agent to perform its 
duty. What the Government seeks instead is the right to 
choose any corporate agent as a target of its subpoena and 
compel that individual to disclose certain information by his 
own actions.

The majority gives the corporate agent fiction a weight it 
simply cannot bear. In a peculiar attempt to mitigate the 
force of its own holding, it impinges upon its own analysis by 
concluding that, while the Government may compel a named 
individual to produce records, in any later proceeding against 
the person it cannot divulge that he performed the act. But 
if that is so, it is because the Fifth Amendment protects the 
person without regard to his status as a corporate employee; 
and once this be admitted, the necessary support for the ma-
jority’s case has collapsed.

Perhaps the Court makes this concession out of some 
vague sense of fairness, but the source of its authority to do 
so remains unexplained. It cannot rest on the Fifth Amend-
ment, for the privilege against self-incrimination does not 
permit balancing the convenience of the Government against 
the rights of a witness, and the majority has in any case de-
termined that the Fif th Amendment is inapplicable. If Bras-
well by his actions reveals information about his state of mind 
that is relevant to a jury in a criminal proceeding, there are 
no grounds of which I am aware for declaring the information 
inadmissible, unless it be the Fifth Amendment.

In Doe I we declined expressly to do what the Court does 
today. Noting that there might well be testimonial asser-
tions attendant upon the production of documents, we re-
jected the argument that compelled production necessarily 
carried with it a grant of constructive immunity. We held 
that immunity may be granted only by appropriate statutory 
proceedings. The Government must make a formal request
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for statutory use immunity under 18 U. S. C. §§6002, 6003 
if it seeks access to records in exchange for its agreement not 
to use testimonial acts against the individual. 465 U. S., at 
614-617. Rather than beginning the practice of establishing 
new judicially created evidentiary rules, conferring upon 
individuals some partial use immunity to avoid results the 
Court finds constitutionally intolerable, I submit our prece-
dents require the Government to use the only mechanism yet 
sanctioned for compelling testimony that is privileged: a re-
quest for immunity as provided by statute.

II
The majority’s abiding concern is that if a corporate officer 

who is the target of a subpoena is allowed to assert the privi-
lege, it will impede the Government’s power to investigate 
corporations, unions, and partnerships, to uncover and prose-
cute white-collar crimes, and otherwise to enforce its visita-
torial powers. There are at least two answers to this. The 
first, and most fundamental, is that the text of the Fifth 
Amendment does not authorize exceptions premised on such 
rationales. Second, even if it were proper to invent such 
exceptions, the dangers prophesied by the majority are 
overstated.

Recognition of the right to assert a privilege does not mean 
it will exist in many cases. In many instances, the produc-
tion of documents may implicate no testimonial assertions at 
all. In Fisher, for example, we held that the specific acts 
required by the subpoena before us “would not itself involve 
testimonial self-incrimination” because, in that case, “the ex-
istence and location of the papers [were] a foregone conclu-
sion and the taxpayer adds little or nothing to the sum total 
of the Government’s information by conceding that he in fact 
has the papers.” 425 U. S., at 411. Whether a particular 
act is testimonial and self-incriminating is largely a factual 
issue to be decided in each case. Doe II, post, p. 201. In 
the case before us, the Government has made its submission 
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on the assumption that the subpoena would result in incrim-
inating testimony. The existence of a privilege in future 
cases, however, is not an automatic result.

Further, to the extent testimonial assertions are being 
compelled, use immunity can be granted without impeding 
the investigation. Where the privilege is applicable, immu-
nity will be needed for only one individual, and solely with 
respect to evidence derived from the act of production itself. 
The Government would not be denied access to the records it 
seeks, it would be free to use the contents of the records 
against everyone, and it would be free to use any testimonial 
act implicit in production against all but the custodian it 
selects. In appropriate cases the Government will be able 
to establish authenticity, possession, and control by means 
other than compelling assertions about them from a suspect.

In one sense the case before us may not be a particularly 
sympathetic one. Braswell was the sole stockholder of the 
corporation and ran it himself. Perhaps that is why the Court 
suggests he waived his Fifth Amendment self-incrimination 
rights by using the corporate form. One does not always, 
however, have the choice of his or her employer, much less 
the choice of the business enterprise through which the em-
ployer conducts its business. Though the Court here hints 
at a waiver, nothing in Fifth Amendment jurisprudence indi-
cates that the acceptance of employment should be deemed 
a waiver of a specific protection that is as basic a part of 
our constitutional heritage as is the privilege against self-
incrimination.

The law is not captive to its own fictions. Yet, in the 
matter before us the Court employs the fiction that personal 
incrimination of the employee is neither sought by the Govern-
ment nor cognizable by the law. That is a regrettable hold-
ing, for the conclusion is factually unsound, unnecessary for le-
gitimate regulation, and a violation of the Self-Incrimination 
Clause of the Fifth Amendment of the Constitution. For 
these reasons, I dissent.
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FELDER v. CASEY et  al .

CERTIORARI TO THE SUPREME COURT OF WISCONSIN

No. 87-526. Argued March 28, 1988—Decided June 22, 1988

Nine months after being allegedly beaten by Milwaukee police officers 
who arrested him on a disorderly conduct charge that was later dropped, 
petitioner filed this state-court action against the city and certain of the 
officers under 42 U. S. C. § 1983, alleging that the beating and arrest 
were racially motivated and violated his rights under the Fourth and 
Fourteenth Amendments to the Federal Constitution. The officers (re-
spondents) moved to dismiss the suit because of petitioner’s failure to 
comply with Wisconsin’s notice-of-claim statute, which provides, inter 
alia, that before suit may be brought in state court against a state or 
local governmental entity or officer, the plaintiff, within 120 days of the 
alleged injury, must notify the defendant of the circumstances and 
amount of the claim and the plaintiff’s intent to hold the named defendant 
liable; that the defendant then has 120 days to grant or disallow the re-
quested relief; and that the plaintiff must bring suit within six months of 
receiving notice of disallowance. The court denied the motion as to peti-
tioner’s § 1983 claim, and the Wisconsin Court of Appeals affirmed. The 
Wisconsin Supreme Court reversed, holding that while Congress may 
establish the procedural framework under which claims are heard in fed-
eral courts, States retain the authority under the Constitution to pre-
scribe procedures that govern actions in their own tribunals, including 
actions to vindicate congressionally created rights.

Held: Because the Wisconsin notice-of-claim statute conflicts in both its 
purpose and effects with § 1983’s remedial objectives, and because its en-
forcement in state-court actions will frequently and predictably produce 
different outcomes in § 1983 litigation based solely on whether the claim 
is asserted in state or federal court, it is pre-empted pursuant to the 
Supremacy Clause when the § 1983 action is brought in a state court. 
Pp. 138-153.

(a) Unlike the lack of statutes of limitations in the federal civil rights 
laws—which has led to borrowing state-law limitations periods for per-
sonal injury claims—the absence of any federal notice-of-claim provision 
is not a deficiency requiring the importation of such a state-law provision 
into the federal civil rights scheme. Notice-of-claim rules are neither 
universally familiar nor in any sense indispensable prerequisites to litiga-
tion, and there is thus no reason to suppose that Congress intended fed-
eral courts to apply such rules, which significantly inhibit the ability to 
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bring federal actions. With regard to federal pre-emption (as opposed 
to adoption) of state law, application of the notice requirement burdens 
the exercise of the federal right by forcing civil rights victims who seek 
redress in state courts to comply with a requirement that is absent from 
civil rights litigation in federal courts. Moreover, enforcement of such 
statutes in state-court § 1983 actions will frequently and predictably pro-
duce different outcomes in federal civil rights litigation based solely on 
whether the litigation takes place in state or federal court. Pp. 139-141.

(b) Wisconsin’s notice-of-claim statute undermines § 1983’s unique 
remedy against state governmental bodies and their officials by con-
ditioning the right of recovery so as to minimize governmental liability. 
The state statute also discriminates against the federal right, since the 
State affords the victim of an intentional tort two years to recognize the 
compensable nature of his or her injury, while the civil rights victim is 
given only four months to appreciate that he or she has been deprived of 
a federal constitutional or statutory right. Moreover, the notice pro-
vision operates, in part, as an exhaustion requirement by forcing claim-
ants to seek satisfaction in the first instance from the governmental de-
fendant. Congress never intended that those injured by governmental 
wrongdoers could be required, as a condition of recovery, to submit their 
claims to the government responsible for their injuries. Pp. 141-142.

(c) Wisconsin has chosen, through its legislative scheme governing cit-
izens’ rights to sue the State’s subdivisions, to expose its subdivisions to 
large liability and defense costs, and has made the concomitant decision 
to impose notice conditions that assist the subdivisions in controlling 
those costs. The decision to subject state subdivisions to liability for vi-
olations of federal rights, however, was a choice that Congress made, 
and it is a decision that the State has no authority to override. That 
state courts will hear the entire § 1983 cause of action once a plaintiff 
complies with the notice statute does not alter the fact that the statute 
discriminates against the precise type of claim Congress has created. 
Pp. 142-145.

(d) While prompt investigation of claims inures to the benefit of both 
claimants and local governments, notice statutes are enacted primarily 
for the benefit of governmental defendants, and are intended to afford 
such defendants an opportunity to prepare a stronger case. Sound no-
tions of public administration may support the prompt notice require-
ment, but those policies necessarily clash with the remedial purposes of 
the federal civil rights laws. Pp. 145-146.

(e) Patsy v. Board of Regents of Florida, 457 U. S. 496, which held 
that plaintiffs need not exhaust state administrative remedies before in-
stituting § 1983 suits in federal court, is not inapplicable to this state-
court suit on the theory, asserted by the Wisconsin Supreme Court, that
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States retain the authority to prescribe the rules and procedures govern-
ing suits in their courts. That authority does not extend so far as to 
permit States to place conditions on the vindication of a federal right. 
Congress meant to provide individuals immediate access to the federal 
courts and did not contemplate that those who sought to vindicate their 
federal rights in state courts could be required to seek redress in the 
first instance from the very state officials whose hostility to those rights 
precipitated their injuries. There is no merit to respondents’ contention 
that the exhaustion requirement imposed by the Wisconsin statute is es-
sentially de minimis because the statutory settlement period entails 
none of the additional expense or undue delay typically associated with 
administrative remedies, and does not alter a claimant’s right to seek full 
compensation through suit. Moreover, to the extent the exhaustion re-
quirement is designed to sift out “specious claims” from the stream of 
complaints that can inundate local governments in the absence of immu-
nity, such a policy is inconsistent with the aims of the federal legislation. 
Pp. 146-150.

(f) Application of Wisconsin’s statute to state-court § 1983 actions 
cannot be approved as a matter of equitable federalism. Just as fed-
eral courts are constitutionally obligated to apply state law to state 
claims, the Supremacy Clause imposes on state courts a constitutional 
duty to proceed in such manner that all the substantial rights of the 
parties under controlling federal law are protected. A state law that 
predictably alters the outcome of § 1983 claims depending solely on 
whether they are brought in state or federal court within the State is 
obviously inconsistent with the federal interest in intrastate uniformity. 
Pp. 150-153.

139 Wis. 2d 614, 408 N. W. 2d 19, reversed and remanded.

Bren nan , J., delivered the opinion of the Court, in which Whit e , 
Marsh al l , Bla ckmu n , Stev ens , Scal ia , and Ken ne dy , JJ., joined. 
Whit e , J., filed a concurring opinion, post, p. 153. O’Conn or , J., filed a 
dissenting opinion, in which Rehn qu ist , C. J., joined, post, p. 156.

Steven H. Steinglass argued the cause for petitioner. 
With him on the briefs was Curry First.

Grant F. Langley argued the cause for respondents. With 
him on the brief were Rudolph M. Konrad and Reynold Scott 
Ritter. *

* Briefs of amici curiae urging affirmance were filed for the State of 
California et al. by Donald J. Hanaway, Attorney General of Wisconsin, 
and Charles D. Hoomstra and Arleen E. Michor, Assistant Attorneys 
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Justic e  Brennan  delivered the opinion of the Court.
A Wisconsin statute provides that before suit may be 

brought in state court against a state or local governmental 
entity or officer, the plaintiff must notify the governmental 
defendant of the circumstances giving rise to the claim, the 
amount of the claim, and his or her intent to hold the named 
defendant liable. The statute further requires that, in order 
to afford the defendant an opportunity to consider the re-
quested relief, the claimant must refrain from filing suit for 
120 days after providing such notice. Failure to comply with 
these requirements constitutes grounds for dismissal of the 
action. In the present case, the Supreme Court of Wiscon-
sin held that this notice-of-claim statute applies to federal 
civil rights actions brought in state court under 42 U. S. C. 
§1983. Because we conclude that these requirements are 
pre-empted as inconsistent with federal law, we reverse.

I
On July 4, 1981, Milwaukee police officers stopped peti-

tioner Bobby Felder for questioning while searching his 
neighborhood for an armed suspect. The interrogation 
proved to be hostile and apparently loud, attracting the at-
tention of petitioner’s family and neighbors, who succeeded in 
convincing the police that petitioner was not the man they 
sought. According to police reports, the officers then di-
rected petitioner to return home, but he continued to argue 

General, and by the Attorneys General for their respective States as fol-
lows: John K. Van de Kamp of California, Duane Woodard of Colorado, 
Jim Jones of Idaho, Linley E. Pearson of Indiana, Thomas J. Miller of 
Iowa, Frank J. Kelley of Michigan, Hal Stratton of New Mexico, Robert 
H. Henry of Oklahoma, LeRoy S. Zimmerman of Pennsylvania, David L. 
Wilkinson of Utah, Jeffrey Amestoy of Vermont, Mary Sue Terry of Vir-
ginia, Charles G. Brown of West Virginia, and Joseph B. Meyer of Wyo-
ming; for the State of South Dakota by Roger A. Tellinghuisen, Attorney 
General, and Wade A. Hubbard and Craig M. Eichstadt, Assistant Attor-
neys General; and for the International City Management Association et al. 
by Benna Ruth Solomon, Beate Bloch, and Clifton S. Elgarten.
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and allegedly pushed one of them, thereby precipitating his 
arrest for disorderly conduct. Petitioner alleges that in the 
course of this arrest the officers beat him about the head and 
face with batons, dragged him across the ground, and threw 
him, partially unconscious, into the back of a paddy wagon 
face first, all in full view of his family and neighbors. 
Shortly afterwards, in response to complaints from these 
neighbors, a local city aiderman and members of the Milwau-
kee Police Department arrived on the scene and began inter-
viewing witnesses to the arrest. Three days later, the local 
aiderman wrote directly to the chief of police requesting a 
full investigation into the incident. Petitioner, who is black, 
alleges that various members of the Police Department re-
sponded to this request by conspiring to cover up the miscon-
duct of the arresting officers, all of whom are white. The 
Department took no disciplinary action against any of the 
officers, and the city attorney subsequently dropped the dis-
orderly conduct charge against petitioner.

Nine months after the incident, petitioner filed this action 
in the Milwaukee County Circuit Court against the city of 
Milwaukee and certain of its police officers, alleging that the 
beating and arrest were unprovoked and racially motivated, 
and violated his rights under the Fourth and Fourteenth 
Amendments to the United States Constitution. He sought 
redress under 42 U. S. C. § 1983,1 as well as attorney’s fees 
pursuant to 42 U. S. C. § 1988. The officers moved to dis-

1 Title 42 U. S. C. § 1983 provides in relevant part:
“Every person who, under color of any statute, ordinance, regulation, 

custom, or usage, of any State . . . subjects, or causes to be subjected, any 
citizen of the United States or other person within the jurisdiction thereof 
to the deprivation of any rights, privileges, or immunities secured by the 
Constitution and laws, shall be liable to the party injured in an action at 
law, suit in equity, or other proper proceeding for redress.”

Petitioner also stated a claim based on 42 U. S. C. § 1985(2), alleging a 
racially motivated conspiracy to interfere with his access to the state 
courts. The parties and the state courts below have treated these claims 
as identical for purposes of this suit, and we do so here as well.
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miss the suit based on petitioner’s failure to comply with 
the State’s notice-of-claim statute. That statute provides 
that no action may be brought or maintained against any 
state governmental subdivision, agency, or officer unless the 
claimant either provides written notice of the claim within 
120 days of the alleged injury, or demonstrates that the rele-
vant subdivision, agency, or officer had actual notice of the 
claim and was not prejudiced by the lack of written notice. 
Wis. Stat. §893.80(l)(a) (1983 and Supp. 1987).2 The stat-
ute further provides that the party seeking redress must also 

2 Section 893.80 provides in relevant part:
“(1) Except as provided in sub. (Im), no action may be brought or main-

tained against any . . . governmental subdivision or agency thereof nor 
against any officer, official, agent or employe of the . . . subdivision or 
agency for acts done in their official capacity or in the course of their 
agency or employment upon a claim or cause of action unless:

“(a) Within 120 days after the happening of the event giving rise to the 
claim, written notice of the circumstances of the claim signed by the party, 
agent or attorney is served on the . . . governmental subdivision or agency 
and on the officer, official, agent or employe. . . . Failure to give the requi-
site notice shall not bar action on the claim if the . . . governmental subdi-
vision or agency had actual notice of the claim and the claimant shows to 
the satisfaction of the court that the delay or failure to give the requisite 
notice has not been prejudicial to the defendant. . . subdivision or agency 
or to the defendant officer, official, agent or employe; and

“(b) A claim containing the address of the claimant and an itemized 
statement of the relief sought is presented to the appropriate clerk or per-
son who performs the duties of a clerk or secretary for the defendant. . . 
subdivision or agency and the claim is disallowed. Failure of the appropri-
ate body to disallow within 120 days after presentation is a disallowance. 
Notice of disallowance shall be served on the claimant by registered or cer-
tified mail and the receipt therefor, signed by the claimant, or the returned 
registered letter, shall be proof of service. No action on a claim against 
any defendant. . . subdivision or agency nor against any defendant officer, 
official, agent or employe may be brought after 6 months from the date of 
service of the notice, and the notice shall contain a statement to that 
effect.”

Many States have adopted similar provisions. See generally Civil 
Actions Against State Government, Its Divisions, Agencies, and Officers 
559-569 (W. Winbome ed. 1982) (hereinafter Civil Actions).
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submit an itemized statement of the relief sought to the gov-
ernmental subdivision or agency, which then has 120 days to 
grant or disallow the requested relief. §893.80(l)(b). Fi-
nally, claimants must bring suit within six months of receiv-
ing notice that their claim has been disallowed. Ibid.

The trial court granted the officers’ motion as to all state-
law causes of action but denied the motion as to petitioner’s 
remaining federal claims. The Court of Appeals affirmed on 
the basis of its earlier decisions holding the notice-of-claim 
statute inapplicable to federal civil rights actions brought in 
state court. The Wisconsin Supreme Court, however, re-
versed. 139 Wis. 2d 614, 408 N. W. 2d 19 (1987). Passing 
on the question for the first time, the court reasoned that 
while Congress may establish the procedural framework 
under which claims are heard in federal courts, States retain 
the authority under the Constitution to prescribe the rules 
and procedures that govern actions in their own tribunals. 
Accordingly, a party who chooses to vindicate a congression-
ally created right in state court must abide by the State’s pro-
cedures. Requiring compliance with the notice-of-claim 
statute, the court determined, does not frustrate the reme-
dial and deterrent purposes of the federal civil rights laws 
because the statute neither limits the amount a plaintiff may 
recover for violation of his or her civil rights, nor precludes 
the possibility of such recovery altogether. Rather, the 
court reasoned, the notice requirement advances the State’s 
legitimate interests in protecting against stale or fraudulent 
claims, facilitating prompt settlement of valid claims, and 
identifying and correcting inappropriate conduct by govern-
mental employees and officials. Turning to the question of 
compliance in this case, the court concluded that the com-
plaints lodged with the local police by petitioner’s neighbors 
and the letter submitted to the police chief by the local aider-
man failed to satisfy the statute’s actual notice standard, be-
cause these communications neither recited the facts giving 
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rise to the alleged injuries nor revealed petitioner’s intent to 
hold the defendants responsible for those injuries.

We granted certiorari, 484 U. S. 942 (1987), and now 
reverse.

II
No one disputes the general and unassailable proposition 

relied upon by the Wisconsin Supreme Court below that 
States may establish the rules of procedure governing liti-
gation in their own courts. By the same token, however, 
where state courts entertain a federally created cause of ac-
tion, the “federal right cannot be defeated by the forms of 
local practice.” Brown v. Western R. Co. of Alabama, 338 
U. S. 294, 296 (1949). The question before us today, there-
fore, is essentially one of pre-emption: is the application of 
the State’s notice-of-claim provision to § 1983 actions brought 
in state courts consistent with the goals of the federal civil 
rights laws, or does the enforcement of such a requirement 
instead “‘stan[d] as an obstacle to the accomplishment and 
execution of the full purposes and objectives of Congress’”? 
Perez v. Campbell, 402 U. S. 637, 649 (1971) (quoting Hines 
v. Davidowitz, 312 U. S. 52, 67 (1941)). Under the Suprem-
acy Clause of the Federal Constitution, “[t]he relative impor-
tance to the State of its own law is not material when there is 
a conflict with a valid federal law,” for “any state law, how-
ever clearly within a State’s acknowledged power, which in-
terferes with or is contrary to federal law, must yield.” Free 
v. Bland, 369 U. S. 663, 666 (1962). Because the notice-of- 
claim statute at issue here conflicts in both its purpose and 
effects with the remedial objectives of § 1983, and because its 
enforcement in such actions will frequently and predictably 
produce different outcomes in § 1983 litigation based solely on 
whether the claim is asserted in state or federal court, we 
conclude that the state law is pre-empted when the § 1983 ac-
tion is brought in a state court.
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A
Section 1983 creates a species of liability in favor of persons 

deprived of their federal civil rights by those wielding state 
authority. As we have repeatedly emphasized, “the central 
objective of the Reconstruction-Era civil rights statutes . . . 
is to ensure that individuals whose federal constitutional or 
statutory rights are abridged may recover damages or secure 
injunctive relief.” Burnett v. Grattan, 468 U. S. 42, 55 
(1984). Thus, §1983 provides “a uniquely federal remedy 
against incursions . . . upon rights secured by the Constitu-
tion and laws of the Nation,” Mitchum v. Foster, 407 U. S. 
225, 239 (1972), and is to be accorded “a sweep as broad as 
its language.” United States v. Price, 383 U. S. 787, 801 
(1966).

Any assessment of the applicability of a state law to federal 
civil rights litigation, therefore, must be made in light of the 
purpose and nature of the federal right. This is so whether 
the question of state-law applicability arises in §1983 liti-
gation brought in state courts, which possess concurrent ju-
risdiction over such actions, see Patsy v. Board of Regents of 
Florida, 457 U. S. 496, 506-507 (1982), or in federal-court 
litigation, where, because the federal civil rights laws fail 
to provide certain rules of decision thought essential to the 
orderly adjudication of rights, courts are occasionally called 
upon to borrow state law. See 42 U. S. C. § 1988. Accord-
ingly, we have held that a state law that immunizes govern-
ment conduct otherwise subject to suit under § 1983 is pre-
empted, even where the federal civil rights litigation takes 
place in state court, because the application of the state im-
munity law would thwart the congressional remedy, see Mar-
tinez n . California, 444 U. S. 277, 284 (1980), which of course 
already provides certain immunities for state officials. See 
e. g., Davis v. Scherer, 468 U. S. 183 (1984); Stump v. Spark-
man, 435 U. S. 349 (1978); Imbler v. Pachtman, 424 U. S. 
409 (1976). Similarly, in actions brought in federal courts, 
we have disapproved the adoption of state statutes of limita-
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tion that provide only a truncated period of time within which 
to file suit, because such statutes inadequately accommodate 
the complexities of federal civil rights litigation and are thus 
inconsistent with Congress’ compensatory aims. Burnett, 
supra, at 50-55. And we have directed the lower federal 
courts in § 1983 cases to borrow the state-law limitations pe-
riod for personal injury claims because it is “most unlikely 
that the period of limitations applicable to such claims ever 
was, or ever would be, fixed [by the forum State] in a way 
that would discriminate against federal claims, or be incon-
sistent with federal law in any respect.” Wilson v. Garcia, 
471 U. S. 261, 279 (1985).

Although we have never passed on the question, the lower 
federal courts have all, with but one exception, concluded 
that notice-of-claim provisions are inapplicable to § 1983 ac-
tions brought in federal court. See Brown v. United States, 
239 U. S. App. D. C. 345, 356, n. 6, 742 F. 2d 1498, 1509, 
n. 6 (1984) (en banc) (collecting cases); but see Cardo v. Lake-
land Central School Dist., 592 F. Supp. 765, 772-773 (SDNY 
1984). These courts have reasoned that, unlike the lack of 
statutes of limitations in the federal civil rights laws, the ab-
sence of any notice-of-claim provision is not a deficiency re-
quiring the importation of such statutes into the federal civil 
rights scheme. Because statutes of limitation are among the 
universally familiar aspects of litigation considered indispens-
able to any scheme of justice, it is entirely reasonable to as-
sume that Congress did not intend to create a right enforce-
able in perpetuity. Notice-of-claim provisions, by contrast, 
are neither universally familiar nor in any sense indispens-
able prerequisites to litigation, and there is thus no reason to 
suppose that Congress intended federal courts to apply such 
rules, which “significantly inhibit the ability to bring federal 
actions.” 239 U. S. App. D. C., at 354, 742 F. 2d, at 1507.

While we fully agree with this near-unanimous conclusion 
of the federal courts, that judgment is not dispositive here, 
where the question is not one of adoption but of pre-emption.
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Nevertheless, this determination that notice-of-claim stat-
utes are inapplicable to federal-court § 1983 litigation informs 
our analysis in two crucial respects. First, it demonstrates 
that the application of the notice requirement burdens the ex-
ercise of the federal right by forcing civil rights victims who 
seek redress in state courts to comply with a requirement 
that is entirely absent from civil rights litigation in federal 
courts. This burden, as we explain below, is inconsistent in 
both design and effect with the compensatory aims of the fed-
eral civil rights laws. Second, it reveals that the enforce-
ment of such statutes in § 1983 actions brought in state court 
will frequently and predictably produce different outcomes in 
federal civil rights litigation based solely on whether that liti-
gation takes place in state or federal court. States may not 
apply such an outcome-determinative law when entertaining 
substantive federal rights in their courts.

B
As we noted above, the central purpose of the Reconstruc-

tion-Era laws is to provide compensatory relief to those de-
prived of their federal rights by state actors. Section 1983 
accomplishes this goal by creating a form of liability that, by 
its very nature, runs only against a specific class of defend-
ants: government bodies and their officials. Wisconsin’s 
notice-of-claim statute undermines this “uniquely federal 
remedy,” Mitchum v. Foster, supra, at 239, in several inter-
related ways. First, it conditions the right of recovery that 
Congress has authorized, and does so for a reason manifestly 
inconsistent with the purposes of the federal statute: to 
minimize governmental liability. Nor is this condition a neu-
tral and uniformly applicable rule of procedure; rather, it is a 
substantive burden imposed only upon those who seek re-
dress for injuries resulting from the use or misuse of gov-
ernmental authority. Second, the notice provision discrimi-
nates against the federal right. While the State affords the 
victim of an intentional tort two years to recognize the com-
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pensable nature of his or her injury, the civil rights victim is 
given only four months to appreciate that he or she has been 
deprived of a federal constitutional or statutory right. Fi-
nally, the notice provision operates, in part, as an exhaustion 
requirement, in that it forces claimants to seek satisfaction in 
the first instance from the governmental defendant. We 
think it plain that Congress never intended that those injured 
by governmental wrongdoers could be required, as a condi-
tion of recovery, to submit their claims to the government re-
sponsible for their injuries.

(1)
Wisconsin’s notice-of-claim statute is part of a broader leg-

islative scheme governing the rights of citizens to sue the 
State’s subdivisions. The statute, both in its earliest and 
current forms, provides a circumscribed waiver of local gov-
ernmental immunity that limits the amount recoverable in 
suits against local governments and imposes the notice re-
quirements at issue here. Although the Wisconsin Supreme 
Court has held that the statutory limits on recovery are pre-
empted in federal civil rights actions, Thompson v. Village of 
Hales Corners, 115 Wis. 2d 289, 340 N. W. 2d 704 (1983), and 
thus recognizes that partial immunities inconsistent with 
§1983 must yield to the federal right, it concluded in the 
present case that the notice and exhaustion conditions at-
tached to the waiver of such immunities may nevertheless be 
enforced in federal actions. The purposes of these con-
ditions, however, mirror those of the judicial immunity the 
statute replaced. Such statutes “are enacted primarily for 
the benefit of governmental defendants,” Civil Actions, at 
564, and enable those defendants to “investigate early, pre-
pare a stronger case, and perhaps reach an early settlement.” 
Brown v. United States, supra, at 353, 742 F. 2d, at 1506. 
Moreover, where the defendant is unable to obtain a satisfac-
tory settlement, the Wisconsin statute forces claimants to 
bring suit within a relatively short period after the local gov-
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erning body disallows the claim, in order to “assure prompt 
initiation of litigation.” Gutter v. Seamandel, 103 Wis. 2d 1, 
22, 308 N. W. 2d 403, 413 (1981). To be sure, the notice re-
quirement serves the additional purpose of notifying the 
proper public officials of dangerous physical conditions or in-
appropriate and unlawful governmental conduct, which al-
lows for prompt corrective measures. See Nielsen n . Town 
of Silver Cliff 112 Wis. 2d 574, 580, 334 N. W. 2d 242, 245 
(1983); Binder v. Madison, 72 Wis. 2d 613, 623, 241 N. W. 2d 
613, 618 (1976). This interest, however, is clearly not the 
predominant objective of the statute. Indeed, the Wisconsin 
Supreme Court has emphasized that the requisite notice 
must spell out both the amount of damages the claimant 
seeks and his or her intent to hold the governing body re-
sponsible for those damages precisely because these require-
ments further the State’s interest in minimizing liability and 
the expenses associated with it. See Gutter, supra, at 
10-11, 308 N. W. 2d, at 407 (statute’s purpose cannot be 
served unless the claim demands a specific sum of money); 
Pattermann v. Whitewater, 32 Wis. 2d 350, 355-359, 145 
N. W. 2d 705, 708-709 (1966) (distinguishing notice-of-injury 
from notice-of-claim requirement).

In sum, as respondents explain, the State has chosen to ex-
pose its subdivisions to large liability and defense costs, and, 
in light of that choice, has made the concomitant decision to 
impose conditions that “assis[t] municipalities in controlling 
those costs.” Brief for Respondents 12. The decision to 
subject state subdivisions to liability for violations of federal 
rights, however, was a choice that Congress, not the Wiscon-
sin Legislature, made, and it is a decision that the State has 
no authority to override. Thus, however understandable or 
laudable the State’s interest in controlling liability expenses 
might otherwise be, it is patently incompatible with the com-
pensatory goals of the federal legislation, as are the means 
the State has chosen to effectuate it.
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This incompatibility is revealed by the design of the notice- 
of-claim statute itself, which operates as a condition pre-
cedent to recovery in all actions brought in state court against 
governmental entities or officers. Sambs v. Nowak, 47 
Wis. 2d 158, 167, 177 N. W. 2d 144, 149 (1970). “Congress,” 
we have previously noted, “surely did not intend to assign 
to state courts and legislatures a conclusive role in the for-
mative function of defining and characterizing the essential 
elements of a federal cause of action.” Wilson, 471 U. S., at 
269. Yet that is precisely the consequence of what Wiscon-
sin has done here: although a party bringing suit against a 
local governmental unit need not allege compliance with the 
notice statute as part of his or her complaint, Nielsen, supra, 
at 580, 334 N. W. 2d, at 245, the statute confers on govern-
mental defendants an affirmative defense that obligates the 
plaintiff to demonstrate compliance with the notice require-
ment before he or she may recover at all, a showing alto-
gether unnecessary when such an action is brought in federal 
court. States, however, may no more condition the federal 
right to recover for violations of civil rights than bar that 
right altogether, particularly where those conditions grow 
out of a waiver of immunity which, however necessary to the 
assertion of state-created rights against local governments, is 
entirely irrelevant insofar as the assertion of the federal right 
is concerned, see Martinez, 444 U. S., at 284, and where the 
purpose and effect of those conditions, when applied in § 1983 
actions, is to control the expense associated with the very 
litigation Congress has authorized.

This burdening of a federal right, moreover, is not the nat-
ural or permissible consequence of an otherwise neutral, uni-
formly applicable state rule. Although it is true that the 
notice-of-claim statute does not discriminate between state 
and federal causes of action against local governments, the 
fact remains that the law’s protection extends only to govern-
mental defendants and thus conditions the right to bring suit 
against the very persons and entities Congress intended to 
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subject to liability. We therefore cannot accept the sugges-
tion that this requirement is simply part of “the vast body of 
procedural rules, rooted in policies unrelated to the definition 
of any particular substantive cause of action, that forms no 
essential part of ‘the cause of action’ as applied to any given 
plaintiff.” Brief for International City Management Associ-
ation et al. as Amici Curiae 22 (Brief for Amici Curiae). On 
the contrary, the notice-of-claim provision is imposed only 
upon a specific class of plaintiffs—those who sue govern-
mental defendants—and, as we have seen, is firmly rooted in 
policies very much related to, and to a large extent directly 
contrary to, the substantive cause of action provided those 
plaintiffs. This defendant-specific focus of the notice re-
quirement serves to distinguish it, rather starkly, from rules 
uniformly applicable to all suits, such as rules governing 
service of process or substitution of parties, which respond-
ents cite as examples of procedural requirements that penal-
ize noncompliance through dismissal. That state courts will 
hear the entire § 1983 cause of action once a plaintiff complies 
with the notice-of-claim statute, therefore, in no way alters 
the fact that the statute discriminates against the precise 
type of claim Congress has created.

(2)
While respondents and amici suggest that prompt investi-

gation of claims inures to the benefit of claimants and local 
governments alike, by providing both with an accurate fac-
tual picture of the incident, such statutes “are enacted pri-
marily for the benefit of governmental defendants,” and are 
intended to afford such defendants an opportunity to prepare 
a stronger case. Civil Actions, at 564 (emphasis added); see 
also Brown v. United States, 239 U. S. App. D. C., at 354, 
742 F. 2d, at 1506. Sound notions of public administration 
may support the prompt notice requirement, but those poli-
cies necessarily clash with the remedial purposes of the fed-
eral civil rights laws. In Wilson, we held that, for purposes 



146 OCTOBER TERM, 1987

Opinion of the Court 487 U. S.

of choosing a limitations period for § 1983 actions, federal 
courts must apply the state statute of limitations governing 
personal injury claims because it is highly unlikely that 
States would ever fix the limitations period applicable to such 
claims in a manner that would discriminate against the fed-
eral right. Here, the notice-of-claim provision most emphat-
ically does discriminate in a manner detrimental to the fed-
eral right: only those persons who wish to sue governmental 
defendants are required to provide notice within such an ab-
breviated time period. Many civil rights victims, however, 
will fail to appreciate the compensable nature of their injuries 
within the 4-month window provided by the notice-of-claim 
provision,3 and will thus be barred from asserting their fed-
eral right to recovery in state court unless they can show that 
the defendant had actual notice of the injury, the circum-
stances giving rise to it, and the claimant’s intent to hold the 
defendant responsible—a showing which, as the facts of this 
case vividly demonstrate, is not easily made in Wisconsin.

(3)
Finally, the notice provision imposes an exhaustion re-

quirement on persons who choose to assert their federal right 
in state courts, inasmuch as the § 1983 plaintiff must provide 
the requisite notice of injury within 120 days of the civil 
rights violation, then wait an additional 120 days while the 

3 The notice-of-claim statute does not require that claimants recognize or 
specify the constitutional nature of their injuries before they may initiate a 
§ 1983 action. Certain constitutional injuries, of course, such as the depri-
vation of liberty petitioner suffered here, will have obvious and readily rec-
ognized common-law tort analogues, e. g., battery. Although the State af-
fords the victim of such an intentional tort two years to appreciate that he 
or she has suffered a compensable injury, Wis. Stat. §893.57 (1983), it 
drastically reduces the time period when the tortfeasor is a governmental 
officer or employee. Moreover, many other deprivations, such as those 
involving denial of due process or of equal protection, will be far more sub-
tle. In the latter, and by no means negligible, category of constitutional 
injuries, victims will frequently fail to recognize within the 4-month statu-
tory period that they have been wronged at all.
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governmental defendant investigates the claim and attempts 
to settle it. In Patsy n . Board of Regents of Florida, 457 
U. S. 496 (1982), we held that plaintiffs need not exhaust 
state administrative remedies before instituting § 1983 suits 
in federal court. The Wisconsin Supreme Court, however, 
deemed that decision inapplicable to this state-court suit on 
the theory that States retain the authority to prescribe the 
rules and procedures governing suits in their courts. 139 
Wis. 2d, at 623, 408 N. W. 2d, at 23. As we have just ex-
plained, however, that authority does not extend so far as to 
permit States to place conditions on the vindication of a fed-
eral right. Moreover, as we noted in Patsy, Congress en-
acted §1983 in response to the widespread deprivations of 
civil rights in the Southern States and the inability or un-
willingness of authorities in those States to protect those 
rights or punish wrongdoers. Patsy, supra, at 503-505; see 
also Wilson v. Garcia, 471 U. S., at 276-277, 279. Although 
it is true that the principal remedy Congress chose to provide 
injured persons was immediate access to federal courts, 
Patsy, supra, at 503-504, it did not leave the protection of 
such rights exclusively in the hands of the federal judiciary, 
and instead conferred concurrent jurisdiction on state courts 
as well. 457 U. S., at 506-507. Given the evil at which the 
federal civil rights legislation was aimed, there is simply no 
reason to suppose that Congress meant “to provide these in-
dividuals immediate access to the federal courts notwith-
standing any provision of state law to the contrary,” id., at 
504, yet contemplated that those who sought to vindicate 
their federal rights in state courts could be required to seek 
redress in the first instance from the very state officials 
whose hostility to those rights precipitated their injuries.4

4 Several amici note that “even the reform-minded Congress of the post- 
Civil War era did not undertake to try to reform state court procedures in 
the field of constitutional adjudication,” Brief for Amici Curiae 14, and 
conclude from this that Congress “did not intend to interfere with proce-
dural perquisites of the States and their courts.” Id., at 16. This argu-



148 OCTOBER TERM, 1987

Opinion of the Court 487 U. S.

Respondents nevertheless argue that any exhaustion re-
quirement imposed by the notice-of-claim statute is essen-
tially de minimis because the statutory settlement period en-
tails none of the additional expense or undue delay typically 
associated with administrative remedies, and indeed does not 
alter a claimant’s right to seek full compensation through 
suit. This argument fails for two reasons. First, it ignores 
our prior assessment of “the dominant characteristic of civil 
rights actions: they belong in court” Burnett, 468 U. S., at 
50 (emphasis added). “These causes of action,” we have ex-
plained, “exist independent of any other legal or adminis-
trative relief that may be available as a matter of federal 
or state law. They are judicially enforceable in the first 
instance.” Ibid, (emphasis added). The dominant charac-
teristic of a § 1983 action, of course, does not vary depending 
upon whether it is litigated in state or federal court, and 
States therefore may not adulterate or dilute the predomi-
nant feature of the federal right by imposing mandatory 
settlement periods, no matter how reasonable the adminis-
trative waiting period or the interests it is designed to serve 
may appear.

Second, our decision in Patsy rested not only on the legis-
lative history of §1983 itself, but also on the facts that in 
the Civil Rights of Institutionalized Persons Act of 1980, 94 
Stat. 353, 42 U. S. C. § 1997e, Congress established an ex-
haustion requirement for a specific class of § 1983 actions — 
those brought by adult prisoners challenging the conditions of 

ment misses its mark. The defects Congress perceived in state courts lay 
in their jury factfinding processes, which of course were skewed by local 
prejudices, see Patsy v. Board of Regents of Florida, 457 U. S., at 506, 
and not in their otherwise neutral rules of procedure. The fact that Con-
gress saw no need to alter these neutral procedural rules in no way sug-
gests that all future state-court procedures, including exhaustion require-
ments that were unheard of at the time of § 1983’s enactment and which 
apply only to injuries inflicted by the very targets of that statute, would 
similarly be consistent with the purposes and intent of the federal civil 
rights laws.
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their confinement—and that, in so doing, Congress expressly 
recognized that it was working a change in the law. Ac-
cordingly, we refused to engraft an exhaustion requirement 
onto another type of § 1983 action where Congress had not 
provided for one, not only because the judicial imposition of 
such a requirement would be inconsistent with Congress’ rec-
ognition that § 1983 plaintiffs normally need not exhaust ad-
ministrative remedies, 457 U. S., at 508-512, but also be-
cause decisions concerning both the desirability and the scope 
and design of any exhaustion requirement turn on a host of 
policy considerations which “do not invariably point in one di-
rection,” and which, for that very reason, are best left to 
“Congress’ superior institutional competence.” Id., at 513. 
“[P]olicy considerations alone,” we concluded, “cannot justify 
judicially imposed exhaustion unless exhaustion is consistent 
with congressional intent.” Ibid. While the exhaustion re-
quired by Wisconsin’s notice-of-claim statute does not involve 
lengthy or expensive administrative proceedings, it forces 
injured persons to seek satisfaction from those alleged to 
have caused the injury in the first place. Such a dispute 
resolution system may have much to commend it, but that is 
a judgment the current Congress must make, for we think it 
plain that the Congress which enacted § 1983 over 100 years 
ago would have rejected as utterly inconsistent with the re-
medial purposes of its broad statute the notion that a State 
could require civil rights victims to seek compensation from 
offending state officials before they could assert a federal 
action in state court.

Finally, to the extent the exhaustion requirement is de-
signed to sift out “specious claims” from the stream of com-
plaints that can inundate local governments in the absence of 
immunity, see Nielsen, 112 Wis. 2d, at 580, 334 N. W. 2d, at 
245, we have rejected such a policy as inconsistent with the 
aims of the federal legislation. In Burnett, state officials 
urged the adoption of a 6-month limitations period in a § 1983 
action in order that they might enjoy “some reasonable pro-
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tection from the seemingly endless stream of unfounded, and 
often stale, lawsuits brought against them. ” 468 U. S., at 54 
(internal quotation marks omitted; citation omitted). Such a 
contention, we noted, “reflects in part a judgment that fac-
tors such as minimizing the diversion of state officials’ atten-
tion from their duties outweigh the interest in providing 
[claimants] ready access to a forum to resolve valid claims.” 
Id., at 55. As we explained there, and reaffirm today, 
“[t]hat policy is manifestly inconsistent with the central 
objective of the Reconstruction-Era civil rights statutes.” 
Ibid.

C
Respondents and their supporting amici urge that we ap-

prove the application of the notice-of-claim statute to § 1983 
actions brought in state court as a matter of equitable feder-
alism. They note that “ ‘[t]he general rule, bottomed deeply 
in belief in the importance of state control of state judicial 
procedure, is that federal law takes the state courts as it 
finds them.’” Brief for Amici Curiae 8 (quoting Hart, The 
Relations Between State and Federal Law, 54 Colum. L. 
Rev. 489, 508 (1954)). Litigants who choose to bring their 
civil rights actions in state courts presumably do so in order 
to obtain the benefit of certain procedural advantages in 
those courts, or to draw their juries from urban populations. 
Having availed themselves of these benefits, civil rights liti-
gants must comply as well with those state rules they find 
less to their liking.

However equitable this bitter-with-the-sweet argument 
may appear in the abstract, it has no place under our Su-
premacy Clause analysis. Federal law takes state courts as 
it finds them only insofar as those courts employ rules that do 
not “impose unnecessary burdens upon rights of recovery 
authorized by federal laws.” Brown v. Western R. Co. of 
Alabama, 338 U. S., at 298-299; see also Monessen South-
western R. Co. v. Morgan, 486 U. S. 330, 336 (1988) (state 
rule designed to encourage settlement cannot limit recovery
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in federally created action). States may make the litigation 
of federal rights as congenial as they see fit—not as a quid 
pro quo for compliance with other, uncongenial rules, but be-
cause such congeniality does not stand as an obstacle to the 
accomplishment of Congress’ goals. As we have seen, en-
forcement of the notice-of-claim statute in § 1983 actions 
brought in state court so interferes with and frustrates the 
substantive right Congress created that, under the Suprem-
acy Clause, it must yield to the federal interest. This inter-
ference, however, is not the only consequence of the statute 
that renders its application in § 1983 cases invalid. In a 
State that demands compliance with such a statute before a 
§ 1983 action may be brought or maintained in its courts, the 
outcome of federal civil rights litigation will frequently and 
predictably depend on whether it is brought in state or 
federal court. Thus, the very notions of federalism upon 
which respondents rely dictate that the State’s outcome-
determinative law must give way when a party asserts a fed-
eral right in state court.

Under Erie R. Co. v. Tompkins, 304 U. S. 64 (1938), when 
a federal court exercises diversity or pendent jurisdiction 
over state-law claims, “the outcome of the litigation in the 
federal court should be substantially the same, so far as legal 
rules determine the outcome of a litigation, as it would be if 
tried in a State court.” Guaranty Trust Co. v. York, 326 
U. S. 99, 109 (1945). Accordingly, federal courts entertain-
ing state-law claims against Wisconsin municipalities are obli-
gated to apply the notice-of-claim provision. See Orthmann 
v. Apple River Campground, Inc., 757 F. 2d 909, 911 (CA7 
1985). Just as federal courts are constitutionally obligated 
to apply state law to state claims, see Erie, supra, at 78-79, 
so too the Supremacy Clause imposes on state courts a con-
stitutional duty “to proceed in such manner that all the sub-
stantial rights of the parties under controlling federal law 
[are] protected.” Garrett v. Moore-McCormack Co., 317 
U. S. 239, 245 (1942).
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Civil rights victims often do not appreciate the constitu-
tional nature of their injuries, see Burnett, 468 U. S., at 50, 
and thus will fail to file a notice of injury or claim within the 
requisite time period, see n. 3, supra, which in Wisconsin 
is a mere four months. Unless such claimants can prove that 
the governmental defendant had actual notice of the claim, 
which, as we have already noted, is by no means a simple 
task in Wisconsin, and unless they also file an itemized claim 
for damages, they must bring their § 1983 suits in federal 
court or not at all. Wisconsin, however, may not alter the 
outcome of federal claims it chooses to entertain in its courts 
by demanding compliance with outcome-determinative rules 
that are inapplicable when such claims are brought in federal 
court, for “ ‘[w]hatever springes the State may set for those 
who are endeavoring to assert rights that the State confers, 
the assertion of federal rights, when plainly and reasonably 
made, is not to be defeated under the name of local prac-
tice.’” Brown n . Western R. Co. of Alabama, supra, at 
298-299 (quoting Davis v. Wechsler, 263 U. S. 22, 24 (1923)). 
The state notice-of-claim statute is more than a mere rule of 
procedure: as we discussed above, the statute is a substan-
tive condition on the right to sue governmental officials and 
entities, and the federal courts have therefore correctly rec-
ognized that the notice statute governs the adjudication of 
state-law claims in diversity actions. Orthmann, supra, at 
911. In Guaranty Trust, supra, we held that, in order to 
give effect to a State’s statute of limitations, a federal court 
could not hear a state-law action that a state court would 
deem time barred. Conversely, a state court may not de-
cline to hear an otherwise properly presented federal claim 
because that claim would be barred under a state law requir-
ing timely filing of notice. State courts simply are not free 
to vindicate the substantive interests underlying a state rule 
of decision at the expense of the federal right.

Finally, in Wilson, we characterized § 1983 suits as claims 
for personal injuries because such an approach ensured that 
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the same limitations period would govern all §1983 actions 
brought in any given State, and thus comported with Con-
gress’ desire that the federal civil rights laws be given a uni-
form application within each State. 471 U. S., at 274-275. 
A law that predictably alters the outcome of §1983 claims 
depending solely on whether they are brought in state or 
federal court within the same State is obviously inconsistent 
with this federal interest in intrastate uniformity.

Ill
In enacting §1983, Congress entitled those deprived of 

their civil rights to recover full compensation from the gov-
ernmental officials responsible for those deprivations. A 
state law that conditions that right of recovery upon compli-
ance with a rule designed to minimize governmental liability, 
and that directs injured persons to seek redress in the first 
instance from the very targets of the federal legislation, is in-
consistent in both purpose and effect with the remedial objec-
tives of the federal civil rights law. Principles of federalism, 
as well as the Supremacy Clause, dictate that such a state 
law must give way to vindication of the federal right when 
that right is asserted in state court.

Accordingly, the judgment of the Supreme Court of Wis-
consin is reversed, and the case is remanded for further pro-
ceedings not inconsistent with this opinion.

It is so ordered.

Justi ce  White , concurring.
It cannot be disputed that, if Congress had included a stat-

ute of limitations in 42 U. S. C. § 1983, any state court that 
entertained a § 1983 suit would have to apply that statute of 
limitations. As the Court observed in an early case brought 
under the Federal Employers’ Liability Act of 1908, 35 Stat. 
65, 45 U. S. C. § 51 et seq., “[i]f [a federal Act] be available in 
a state court to found a right, and the record shows a lapse of 
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time after which the [A]ct says that no action shall be main-
tained, the action must fail in the courts of a State as in those 
of the United States.” Atlantic Coast Line R. Co. v. 
Burnette, 239 U. S. 199, 201 (1915). See also Engel n . Dav-
enport, 271 U. S. 33, 38-39 (1926); McAllister n . Magnolia 
Petroleum Co., 357 U. S. 221, 228 (1958) (Brennan , J., 
concurring).

Similarly, where the Court has determined that a particu-
lar state statute of limitations ought to be borrowed in order 
to effectuate the congressional intent underlying a federal 
cause of action that contains no statute of limitations of its 
own, any state court that entertains the same federal cause of 
action must apply the same state statute of limitations. We 
made such a determination in Wilson n . Garcia, 471 U. S. 
261 (1985), which held that § 1983 suits must as a matter of 
federal law1 be governed by the state statute of limitations 
applicable to tort suits for the recovery of damages for per-
sonal injuries. We reasoned that the choice of a single stat-
ute of limitations within each State was supported by “[t]he 
federal interests in uniformity, certainty, and the minimiza-
tion of unnecessary litigation,” id., at 275, and that the choice 
of the personal-injury statute of limitations was supported by 
“the nature of the § 1983 remedy, and by the federal interest 
in ensuring that the borrowed period of limitations not dis-
criminate against the federal civil rights remedy.” Id., at 
276.

It has since been assumed that Wilson v. Garcia governs 
the timeliness of §1983 suits brought in state as well as 
federal court. See, e. g., Russell v. Anchorage, 743 P. 2d 
372, 374-375, and n. 8 (Alaska 1987); Ziccardi v. Pennsyl-
vania Dept, of General Services, 109 Pa. Commw. 628, 634- 

1 In explaining that the characterization of § 1983 claims for statute-of- 
limitations purposes is a question of federal law, we observed that “Con-
gress surely did not intend to assign to state courts and legislatures a con-
clusive role in the formative function of defining and characterizing the 
essential elements of a federal cause of action.” 471 U. S., at 269.
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635, 527 A. 2d 183, 185-186 (1987); Walker v. Maruffi, 105 
N. M. 763, 766-769, 737 P. 2d 544, 547-550 (App.), cert, de-
nied, 105 N. M. 707, 736 P. 2d 985 (1987) (table); Maddocks n . 
Salt Lake City Corp., 740 P. 2d 1337, 1338-1339 (Utah 1987); 
423 South Salina Street, Inc. v. Syracuse, 68 N. Y. 2d 474, 
486-487; 503 N. E. 2d 63, 69-70 (1986), appeal dism’d, 481 
U. S. 1008 (1987); Fuchilla v. Layman, 210 N. J. Super. 574, 
582-583, 510 A. 2d 281, 286 (1986), aff’d, 109 N. J. 319, 537 
A. 2d 652 (1988); Henderson n . State, 110 Idaho 308, 311, 715 
P. 2d 978, 981, cert, denied, 477 U. S. 907 (1986); Frisby 
n . Board of Education of Boyle County, 707 S. W. 2d 359, 
361 (Ky. App. 1986); Vanaman v. Palmer, 506 A. 2d 190 
(Del. Super. 1986); Hanson n . Madison Service Corp., 125 
Wis. 2d 138, 141, 370 N. W. 2d 586, 588 (App. 1985).

The Wisconsin Supreme Court likewise assumed that Wil-
son v. Garcia governed which statute of limitations should 
apply to petitioner’s §1983 claim.2 The court then effec-
tively truncated the applicable limitations period, however, 
by dismissing petitioner’s § 1983 suit for failure to file a notice 
of claim within 120 days of the events at issue as required by 
Wis. Stat. §893.80 (1983 and Supp. 1987).3 Hence, peti-
tioner was allowed only about four months in which to inves-
tigate whether the facts and the law would support any claim 

2 The court did not decide whether the § 1983 claim was to be governed 
by the 2-year statute of limitations applicable to intentional torts, Wis. 
Stat. §893.57 (1983), or the 3-year statute of limitations applicable gener-
ally to “injuries to the person,” §893.54(1).

3 To be sure, § 893.80 provides that failure to file a notice of claim within 
the initial 120-day period “shall not bar an action on the claim if the . . . 
[governmental] subdivision or agency had actual notice of the claim and the 
claimant shows to the satisfaction of the court that the delay or failure to 
give the requisite notice has not been prejudicial to the defendant.” The 
facts of this case demonstrate, however, that the “actual notice” require-
ment is difficult to satisfy. For example, the Wisconsin Supreme Court 
held that respondents had not received “actual notice” of petitioner’s claim 
even though the local aiderman had written directly to the chief of police 
requesting an investigation of the incident only three days after its occur-
rence. 139 Wis. 2d 614, 629-630, 408 N. W. 2d 19, 25-26 (1987).
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against respondents (or retain a lawyer who would do so), 
and to notify respondents of his claim, rather than the two or 
three years that he would have been allowed under Wiscon-
sin law had he sought to assert a similar personal-injury claim 
against a private party. It is also unlikely that any other 
State would apply a 120-day limitations period—or, indeed, a 
limitations period of less than one year—to such a personal-
injury claim.4 This reflects a generally accepted belief 
among state policymakers that individuals who have suffered 
injuries to their personal rights cannot fairly be expected to 
seek redress within so short a period of time.

The application of the Wisconsin notice-of-claim statute to 
bar petitioner’s § 1983 suit—which is “in reality, ‘an action for 
injury to personal rights’ ” 471 U. S., at 265 (quoting 731 F. 
2d 640, 651 (CAIO 1984) (opinion below))—thus undermines 
the purposes of Wilson v. Garcia to promote “[t]he federal 
interests in uniformity, certainty, and the minimization of un-
necessary litigation,” 471 U. S., at 275, and assure that state 
procedural rules do not “discriminate against the federal civil 
rights remedy.” Id., at 276. I therefore agree that in view 
of the adverse impact of Wisconsin’s notice-of-claim statute 
on the federal policies articulated in Wilson v. Garcia, the 
Supremacy Clause proscribes the statute’s application to 
§ 1983 suits brought in Wisconsin state courts.

Justi ce  O’Connor , with whom The  Chief  Justic e  joins, 
dissenting.

“A state statute cannot be considered ‘inconsistent’ with 
federal law merely because the statute causes the plaintiff to 
lose the litigation.” Robertson n . Wegmann, 436 U. S. 584, 

4 See Shapiro, Choosing the Appropriate State Statute of Limitations 
for Section 1983 Claims After Wilson v. Garcia, 16 U. Balt. L. Rev. 242, 
245-246 (1987) (listing potentially applicable limitations periods of 26 States 
and District of Columbia); Comment, 17 Memphis St. U. L. Rev. 127, 
136-137, n. 74 (1986) (listing potentially applicable limitations periods of 29 
States, District of Columbia, and Puerto Rico).
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593 (1978). Disregarding this self-evident principle, the 
Court today holds that Wisconsin’s notice of claim statute is 
pre-empted by federal law as to actions under 42 U. S. C. 
§ 1983 filed in state court. This holding is not supported by 
the statute whose pre-emptive force it purports to invoke, or 
by our precedents. Relying only on its own intuitions about 
“the goals of the federal civil rights laws,” ante, at 138, the 
Court fashions a new theory of pre-emption that unnecessar-
ily and improperly suspends a perfectly valid state statute. 
This Court has said that “unenacted approvals, beliefs, and 
desires are not laws.” Puerto Rico Dept, of Consumer Af-
fairs v. Isla Petroleum Corp., 485 U. S. 495, 501 (1988). 
Today’s exercise departs not only from that unquestionable 
proposition, but even from the much more obvious principle 
that unexpressed approvals, beliefs, and desires are not laws.

Wisconsin’s notice of claim statute, which imposes a limited 
exhaustion of remedies requirement on those with claims 
against municipal governments and their officials, serves at 
least two important purposes apart from providing municipal 
defendants with a special affirmative defense in litigation. 
First, the statute helps ensure that public officials will re-
ceive prompt notice of wrongful conditions or practices, and 
thus enables them to take prompt corrective action. Second, 
it enables officials to investigate claims in a timely fashion, 
thereby making it easier to ascertain the facts accurately and 
to settle meritorious claims without litigation. These impor-
tant aspects of the Wisconsin statute bring benefits to gov-
ernments and claimants alike, and it should come as no sur-
prise that 37 other States have apparently adopted similar 
notice of claim requirements. App. to Brief for Interna-
tional City Management Association et al. as Amici Curiae 
la-2a. Without some compellingly clear indication that Con-
gress has forbidden the States to apply such statutes in their 
own courts, there is no reason to conclude that they are “pre-
empted” by federal law. Allusions to such vague concepts 
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as “the compensatory aims of the federal civil rights laws,” 
ante, at 141, which are all that the Court actually relies on, 
do not provide an adequate substitute for the statutory anal-
ysis that we customarily require of ourselves before we reach 
out to find statutory pre-emption of legitimate procedures 
used by the States in their own courts.

Section 1983, it is worth recalling, creates no substantive 
law. It merely provides one vehicle by which certain provi-
sions of the Constitution and other federal laws may be judi-
cially enforced. Its purpose, as we have repeatedly said, 
“ ‘was to interpose the federal courts between the States and 
the people, as guardians of the people’s federal rights . . . .’” 
Patsy n . Board of Regents of Florida, 457 U. S. 496, 503 
(1982) (quoting Mitchum v. Foster, 407 U. S. 225, 242 (1972)) 
(emphasis added). For that reason, the original version of 
§ 1983 provided that the federal courts would have exclusive 
jurisdiction of actions arising under it. See Civil Rights Act 
of 1871, ch. 22, § 1, 17 Stat. 13. This fact is conclusive proof 
that the “Congress which enacted § 1983 over 100 years ago,” 
ante, at 149, could not possibly have meant thereby to alter 
the operation of state courts in any way or to “pre-empt” 
them from using procedural statutes like the one at issue 
today.

State courts may now entertain § 1983 actions if a plaintiff 
chooses a state court over the federal forum that is always 
available as a matter of right. See, e. g., Martinez v. Cali-
fornia, 444 U. S. 277, 283, and n. 7 (1980). Abandoning the 
rule of exclusive federal jurisdiction over § 1983 actions, and 
thus restoring the tradition of concurrent jurisdiction, how-
ever, “did not leave behind a pre-emptive grin without a stat-
utory cat.” Puerto Rico Dept, of Consumer Affairs v. Isla 
Petroleum Corp., supra, at 504. Congress has never given 
the slightest indication that § 1983 was meant to replace state 
procedural rules with those that apply in the federal courts. 
The majority does not, because it cannot, cite any evidence to 
the contrary.
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In an effort to remedy this fatal defect in its position, the 
majority engages in an extended discussion of Patsy n . Board 
of Regents of Florida, supra. See ante, at 147-149. Patsy, 
however, actually undermines the majority’s conclusion. In 
that case, the Court concluded that state exhaustion of reme-
dies requirements were not to be applied in §1983 actions 
brought in federal court. The Court relied on legislative his-
tory indicating that § 1983 was meant to provide a federal 
forum with characteristics different from those in the state 
courts, 457 U. S., at 502-507, and it came only to the limited 
and hesitant conclusion that “it seems fair to infer that the 
1871 Congress did not intend that an individual be compelled 
in every case to exhaust state administrative remedies before 
filing an action under [§ 1983],” id., at 507 (emphasis added). 
Even this limited conclusion, the Court admitted, was “some-
what precarious,” ibid., which would have made no sense if 
the Court had been able to rely on the more general proposi-
tion—from which the holding in Patsy follows a fortiori—that 
it adopts today.

Patsy also relied on the Civil Rights of Institutionalized 
Persons Act of 1980, §7, 94 Stat. 352, 42 U. S. C. §1997e, 
which ordinarily requires exhaustion of state remedies before 
an adult prisoner can bring a § 1983 action in federal court. 
The Court concluded that the “legislative history of § 1997e 
demonstrates that Congress has taken the approach of carv-
ing out specific exceptions to the general rule that federal 
courts cannot require exhaustion under § 1983.” 457 U. S., 
at 512 (emphasis added). This finding lends further support 
to the proposition that Congress has never concerned itself 
with the application of exhaustion requirements in state 
courts, and §1997e conclusively shows that Congress does 
not believe that such requirements are somehow inherently 
incompatible with the nature of actions under § 1983.

For similar reasons, Brown n . Western R. Co. of Alabama, 
338 U. S. 294 (1949), which is repeatedly quoted by the ma-
jority, does not control the present case. In Brown, which 
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arose under the Federal Employers’ Liability Act (FELA), 
this Court refused to accept a state court’s interpretation of 
allegations in a complaint asserting a federal statutory right. 
Concluding that the state court’s interpretation of the com-
plaint operated to “detract from ‘substantive rights’ granted 
by Congress in FELA cases,” the Court “simply h[e]ld that 
under the facts alleged it was error to dismiss the complaint 
and that [the claimant] should be allowed to try his case.” 
Id., at 296, 299 (citations omitted). See also Garrett v. 
Moore-McCormack Co., 317 U. S. 239, 249 (1942) (“Deeply 
rooted in admiralty as that right [to a certain presumption] 
is, it was a part of the very substance of [the plaintiff’s] claim 
and cannot be considered a mere incident of a form of proce-
dure”) (citations omitted). In the case before us today, by 
contrast, the statute at issue does not diminish or alter any 
substantive right cognizable under § 1983. As the majority 
concedes, the Wisconsin courts “will hear the entire § 1983 
cause of action once a plaintiff complies with the notice-of- 
claim statute.” Ante, at 145.

Unable to find support for its position in § 1983 itself, or 
in its legislative history, the majority suggests that the Wis-
consin statute somehow “discriminates against the federal 
right.” Ante, at 141. The Wisconsin statute, however, ap-
plies to all actions against municipal defendants, whether 
brought under state or federal law. The majority is there-
fore compelled to adopt a new theory of discrimination, under 
which the challenged statute is said to “conditio[n] the right 
to bring suit against the very persons and entities [viz., local 
governments and officials] Congress intended to subject to 
liability.” Ante, at 144-145. This theory, however, is un-
tenable. First, the statute erects no barrier at all to a plain-
tiff’s right to bring a §1983 suit against anyone. Every 
plaintiff has the option of proceeding in federal court, and the 
Wisconsin statute has not the slightest effect on that right. 
Second, if a plaintiff chooses to proceed in the Wisconsin 
state courts, those courts stand ready to hear the entire fed-
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eral cause of action, as the majority concedes. See ante, 
at 145. Thus, the Wisconsin statute “discriminates” only 
against a right that Congress has never created: the right of 
a plaintiff to have the benefit of selected federal court proce-
dures after the plaintiff has rejected the federal forum and 
chosen a state forum instead. The majority’s “discrimina-
tion” theory is just another version of its unsupported conclu-
sion that Congress intended to force the state courts to adopt 
procedural rules from the federal courts.

The Court also suggests that there is some parallel be-
tween this case and cases that are tried in federal court under 
the doctrine of Erie R. Co. v. Tompkins, 304 U. S. 64 (1938). 
Quoting the “outcome-determinative” test of Guaranty Trust 
Co. n . York, 326 U. S. 99, 109 (1945), the Court opines today 
that state courts hearing federal suits are obliged to mirror 
federal procedures to the same extent that federal courts are 
obliged to mirror state procedures in diversity suits. This 
suggestion seems to be based on a sort of upside-down theory 
of federalism, which the Court attributes to Congress on the 
basis of no evidence at all. Nor are the implications of this 
“reverse-^rie” theory quite clear. If the Court means the 
theory to be taken seriously, it should follow that defendants, 
as well as plaintiffs, are entitled to the benefit of all federal 
court procedural rules that are “outcome determinative.” 
If, however, the Court means to create a rule that benefits 
only plaintiffs, then the discussion of Erie principles is simply 
an unsuccessful effort to find some analogy, no matter how 
attenuated, to today’s unprecedented holding.

“Borrowing” cases under 42 U. S. C. §1988, which the 
Court cites several times, have little more to do with today’s 
decision than does Erie. Under that statute and those 
cases, we are sometimes called upon to fill in gaps in federal 
law by choosing a state procedural rule for application in 
§ 1983 actions brought in federal court. See, e. g., Wilson v. 
Garcia, 471 U. S. 261 (1985); Burnett v. Grattan, 468 U. S. 
42 (1984). The congressionally imposed necessity of supple-
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menting federal law with state procedural rules might well 
caution us against supplanting state procedural rules with 
federal gaps, but it certainly offers no support for what the 
Court does today.

Finally, Justi ce  White ’s concurrence argues that Wis-
consin’s notice of claim statute is in the nature of a statute of 
limitations, and that the principles articulated in Wilson v. 
Garcia, supra, preclude its application to any action under 
§1983. See ante, at 154-156. Assuming, arguendo, that 
state courts must apply the same statutes of limitations that 
federal courts borrow under § 1988, the concurrence is mis-
taken in treating this notice of claim requirement as a statute 
of limitations. As the concurrence acknowledges, the 120- 
day claim period established by the Wisconsin statute does 
not apply if the local government had actual notice of the 
claim and has not been prejudiced by the plaintiff’s delay. 
Ante, at 155, n. 3. The concurrence suggests that the Wis-
consin statute nonetheless is equivalent to a statute of limita-
tions because the present case demonstrates that “the ‘actual 
notice’ requirement is difficult to satisfy.” Ibid. I agree 
that a sufficiently burdensome notice of claim requirement 
could effectively act as a statute of limitations. The facts of 
this case, however, will not support such a characterization of 
the Wisconsin law. The court below said that no “detailed 
claim for damages” need be submitted; rather, the injured 
party need only “recit[e] the facts giving rise to the injury 
and [indicate] an intent ... to hold the city responsible for 
any damages resulting from the injury.” 139 Wis. 2d 614, 
630, 408 N. W. 2d 19, 26 (1987) (citations omitted). It has 
not been suggested that petitioner tried to comply with this 
requirement but encountered difficulties in doing so. In-
deed, it would have been easier to file the required notice of 
claim than to file this lawsuit, which petitioner proved him-
self quite capable of doing. Far from encountering “difficul-
ties” in complying with the notice of claim statute, petitioner 
never tried.
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As I noted at the outset, the majority correctly charac-
terizes the issue before us as one of statutory pre-emption. 
In order to arrive at the result it has chosen, however, the 
Court is forced to search for “inconsistencies” between Wis-
consin’s notice of claim statute and some ill-defined federal 
policy that Congress has never articulated, implied, or sug-
gested, let alone enacted. Nor is there any difficulty in 
explaining the absence of congressional attention to the prob-
lem that the Court wrongly imagines it is solving. A plain-
tiff who chooses to bring a § 1983 action in state court neces-
sarily rejects the federal courts that Congress has provided. 
Virtually the only conceivable reason for doing so is to bene-
fit from procedural advantages available exclusively in state 
court. Having voted with their feet for state procedural 
systems, such plaintiffs would hardly be in a position to ask 
Congress for a new type of forum that combines the advan-
tages that Congress gave them in the federal system with 
those that Congress did not give them, and which are only 
available in state courts. Fortunately for these plaintiffs, 
however, Congress need not be consulted. The concept of 
statutory pre-emption takes on new meaning today, and it is 
one from which I respectfully dissent.
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FRANKLIN v. LYNAUGH, DIRECTOR, TEXAS 
DEPARTMENT OF CORRECTIONS

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIFTH CIRCUIT

No. 87-5546. Argued March 1, 1988—Decided June 22, 1988

At petitioner’s Texas capital murder trial, his principal defense was that he 
had been mistakenly identified, and that—even if he was the person who 
stabbed the victim—her death resulted from incompetent hospital treat-
ment and not the assault. After the jury found him guilty, the sole miti-
gating evidence he presented at the penalty phase was the stipulation 
that his disciplinary record while incarcerated, both before and after the 
murder, was without incident. At the conclusion of the penalty hearing, 
the trial court, pursuant to state law, submitted two “Special Issues” to 
the jury, asking whether it found from the evidence beyond a reasonable 
doubt (1) that the murder was committed deliberately and with the rea-
sonable expectation that death would result, and (2) that there was a 
probability that petitioner would constitute a continuing threat to soci-
ety. The court instructed the jury that if their answer was “Yes” to 
both questions, petitioner would be sentenced to death. Earlier, in 
order to direct the jury’s consideration of the Special Issues, petitioner 
had submitted five “special requested” jury instructions, which, in es-
sence, would have told the jury that any evidence they felt mitigated 
against the death penalty should be taken into account in answering the 
Special Issues, and could alone be enough to return a negative answer to 
either one or both of the questions, even if they otherwise believed that 
“Yes” answers were warranted. The court declined to give the re-
quested instructions, and instead remonstrated the jury to remember 
and be guided by all instructions previously given, which included the 
charge that they arrive at their verdict based on all the evidence. After 
the jury returned “Yes” answers to both Special Issues, the court sen-
tenced petitioner to death, and the state appellate court affirmed. Peti-
tioner then filed this habeas corpus action, arguing that, absent his 
special requested instructions, the Special Issues limited the jury’s 
consideration of mitigating evidence in violation of the Eighth Amend-
ment under this Court’s decisions. Rejecting this claim, the District 
Court denied relief, and the Court of Appeals affirmed.

Held: The judgment is affirmed.
823 F. 2d 98, affirmed.

Just ice  Whit e , joined by The  Chie f  Just ice , Just ice  Scal ia , and 
Just ice  Kenn edy , concluded that the trial court’s refusal to give peti-
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tioner’s requested special instructions did not violate his Eighth Amend-
ment right to present mitigating evidence. Neither the instructions ac-
tually given nor the Texas Special Issues precluded jury consideration of 
any relevant mitigating circumstances, or otherwise unconstitutionally 
limited the jury’s discretion. Pp. 171-183.

(a) There is no merit to petitioner’s contention that the sentencing 
jury was deprived of a sufficient opportunity to consider any “residual 
doubt” it might have harbored about his identity as the murderer, or 
about the extent to which his actions (as opposed to medical mistreat-
ment) actually caused, or were intended to result in, the victim’s death. 
This Court has never held that a capital defendant has a constitutional 
right to an instruction telling the jury to revisit the question of his guilt 
as a basis for mitigation. The discussion of the “residual doubt” ques-
tion in Lockhart v. McCree, 476 U. S. 162, stands only for the simple tru-
ism that such doubts will inure to the defendant’s benefit where the 
State is willing to allow him to capitalize upon them. Nor does Eddings 
v. Oklahoma, 455 U. S. 104, establish the claimed “right,” since linger-
ing doubts over the defendant’s guilt do not relate to his “character” or 
“record” or to “the circumstances of the offense,” which the sentencer 
must be given a chance to consider in mitigation. However, even if the 
claimed “right” existed, the rejection of petitioner’s proffered instruc-
tions did not impair that right, since the trial court placed no limitation 
on petitioner’s opportunity to press the “residual doubts” issue. More-
over, the medical mistreatment and intentional killing questions are pre-
cisely the type of concerns that the jury might have considered in an-
swering the deliberateness question of the first Special Issue, and, thus, 
petitioner was not deprived of any opportunity to make, and in fact 
made, a nondeliberateness argument to the jury. In any case, there 
was nothing in the proffered special instructions that offered specific 
direction to the jury concerning their consideration of any of these “re-
sidual doubt” questions. Pp. 172-176.

(b) Since, at the sentencing hearing, petitioner was permitted to em-
phasize evidence of his good prison disciplinary record with regard to the 
second Special Issue concerning future dangerousness, the jury was not 
precluded from giving adequate mitigating weight to that evidence. Pe-
titioner’s contention that the failure to give his requested instructions 
deprived the evidence of its significance as a reflection of his “character” 
independent of its relevance to the Special Issues is not convincing, since 
nothing in this Court’s cases suggests that “character,” as illuminated by 
a disciplinary record, encompasses anything more than likely future be-
havior. Cf. Skipper v. South Carolina, 476 U. S. 1. Furthermore, 
nothing in petitioner’s presentation or discussion of his record at the 
hearing suggested that the jury should consider that evidence as proba-
tive of anything more than future dangerousness. Petitioner cannot 
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avail himself of the statement in Eddings, supra, at 114, that the sen-
tencing jury may not be precluded from considering “any relevant miti-
gating evidence,” since the State is entitled to structure the jury’s con-
sideration of mitigating factors. The claim that the jury should have 
been instructed that it was entitled to vote against the death penalty 
“independent” of its answers to the Special Issues is foreclosed by 
Jurek n . Texas, 428 U. S. 262, which held that the State could constitu-
tionally impose death if the jury answered “Yes” to both Special Issues. 
Pp. 177-180.

(c) The Texas capital sentencing system adequately allows for jury 
consideration of mitigating circumstances, and therefore sufficiently pro-
vides for jury discretion. Pp. 181-182.

Just ice  O’Con no r , joined by Jus tice  Bla ckmu n , concluded that 
the Texas capital sentencing procedure did not unconstitutionally pre-
vent the jury from giving mitigating effect to any evidence relevant to 
petitioner’s character or background or the circumstances of the offense. 
Pp. 183-188.

(a) Although the Texas procedure did confine consideration of the 
stipulation as to petitioner’s prison disciplinary record to the context of 
the special verdict question regarding future dangerousness, thereby 
preventing the jury from treating the stipulation as if it were relevant to 
other character traits, that limitation has no practical or constitutional 
significance on the facts of this case, because the stipulation had no rele-
vance to any aspect of petitioner’s character other than a lack of future 
dangerousness. Thus, petitioner was not prejudiced by the limitation, 
since it did not interfere with his presentation of mitigating evidence or 
with the jury’s ability to give effect to that evidence. Cf. Skipper v. 
South Carolina, 476 U. S. 1. Pp. 185-187.

(b) Although the capital sentencing procedure may have prevented 
the jury from giving effect to any “residual doubts” it might have had 
about petitioner’s guilt, that limitation did not violate the Eighth 
Amendment. Rather than being a fact about the defendant’s character 
or background or the circumstances of the particular offense, “residual 
doubt” is merely a lingering uncertainty about facts—a state of mind 
that exists somewhere between “beyond a reasonable doubt” and “abso-
lute certainty”—and thus is not a mitigating circumstance under this 
Court’s decisions, which have never required such a heightened burden 
of proof at capital sentencing. Pp. 187-188.

Whit e , J., announced the judgment of the Court, and delivered an opin-
ion, in which Rehn quis t , C. J., and Scal ia  and Kenn edy , JJ., joined. 
O’Con no r , J., filed an opinion concurring in the judgment, in which 
Bla ckmu n , J., joined, post, p. 183. Stev ens , J., filed a dissenting opin-
ion, in which Brenna n  and Mars ha ll , JJ., joined, post, p. 189.



FRANKLIN v. LYNAUGH 167

164 Opinion of Whit e , J.

Mark Stevens argued the cause for petitioner. With him 
on the briefs were Clarence Williams, Allen Cazier, and 
George Scharmen.

William C. Zapalac, Assistant Attorney General of Texas, 
argued the cause for respondent. With him on the brief 
were Jim Mattox, Attorney General, Mary F. Keller, First 
Assistant Attorney General, Lou McCreary, Executive As-
sistant Attorney General, and Michael P. Hodge, Assistant 
Attorney General.

Justi ce  White  announced the judgment of the Court, and 
delivered an opinion, in which The  Chief  Justi ce , Justi ce  
Scalia , and Justic e  Kennedy  join.

In this case, we are called on to determine if the Eighth 
Amendment required a Texas trial court to give certain jury 
instructions, relating to the consideration of mitigating evi-
dence, that petitioner had requested in the sentencing phase 
of his capital trial.

I
Around midnight on July 25, 1975, someone attacked Mary 

Margaret Moran, a nurse at a Veterans’ Administration hos-
pital in San Antonio, Texas, in the hospital parking lot as she 
left work. Five days later, Ms. Moran was found, naked, 
lying in a field in the midday Texas sun. She had been 
stabbed seven times; Ms. Moran was also robbed, and possi-
bly sexually assaulted. Still alive when she was discovered, 
Ms. Moran was taken to a local hospital, where she died the 
following day.

Suspicion had focused on petitioner within hours of Ms. 
Moran’s abduction, and he was arrested the following morn-
ing at his house, where police found a wide array of physical 
evidence concerning the crime.1 Petitioner told the officers 

1 Among the items found at petitioner’s home were: a pair of shoes with 
human blood on them that matched the victim’s type; some of petitioner’s 
clothes, soiled with blood and plant samples (matching the field where the 
victim was discovered); one of petitioner’s shirts, covered with fibers that
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that he had loaned his car and clothing to a friend the previ-
ous evening, and had no explanation for the physical evidence 
revealed by the search.

Petitioner did not take the stand at his trial.* 2 His princi-
pal defense was that he had been mistakenly identified, and 
that—even if he was the person who stabbed the victim—her 
death was the result of incompetent hospital treatment and 
not the assault. The jury found petitioner guilty of capital 
murder under Tex. Penal Code Ann. § 19.03 (1974).

At the penalty phase of petitioner’s trial, the State called 
four police officers who testified that petitioner had a bad 
reputation as a law-abiding citizen. The State also proved 
that petitioner had a prior conviction for rape, and called 
a witness who testified that petitioner had raped her the 
year before this crime was committed. The sole mitigating 
evidence petitioner presented was the stipulation that peti-
tioner’s disciplinary record while incarcerated from 1971- 
1974 and 1976-1980 was without incident. At the conclusion 
of this penalty hearing, the trial court, pursuant to Tex. Code 
Crim. Proc. Ann., Art. 37.071(b) (Vernon 1981), submitted 
two “Special Issues” to the jury,3 instructing the jury that if 

matched the victim’s sweater. In addition, in a trash can behind petition-
er’s house, various items of the victim’s personal property were found, as 
well as a knife which was later determined to be the apparent murder 
weapon.

Similar fiber, plant, and blood sample evidence was found in petitioner’s 
car, matching samples of the victim’s blood, her clothing, and the field 
where she was found. See Franklin v. State, 606 S. W. 2d 818, 819-821 
(Tex. Crim. App. 1979).

2 This petition concerns the proceedings at petitioner’s 1982 trial, his 
third for this same offense. Petitioner’s two previous convictions and 
death sentences were set aside for reasons unrelated to the issues before us 
now. See Franklin v. State, 693 S. W. 2d 420, 422 (Tex. Crim. App. 
1985).

8 The two Special Issues, as presented to the jury in this case, were:
“Do you find from the evidence beyond a reasonable doubt that the con-

duct of the Defendant, Donald Gene Franklin, that caused the death of 
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they determined the answer to both these questions to be 
“Yes,” petitioner would be sentenced to death.

Earlier, petitioner had submitted five “special requested” 
jury instructions to direct the jury’s consideration of the Spe-
cial Issues.4 In essence, the requested instructions would 

Mary Margaret Moran, was committed deliberately and with the reason-
able expectation that the death of the deceased or another would result?

“Do you find from the evidence beyond a reasonable doubt that there is a 
probability that the Defendant, Donald Gene Franklin, would commit crim-
inal acts of violence that would constitute a continuing threat to society?” 
App. 15.

4 The requested jury instructions were, in pertinent part, as follows:
“ ‘You are instructed that any evidence which, in your opinion, mitigates 

against the imposition of the Death Penalty, including any aspect of the De-
fendant’s character or record, and any of the circumstances of the commis-
sion of the offense . . . may be sufficient to cause you to have a reasonable 
doubt as to whether or not the true answer to any of the Special Issues is 
“Yes”; and in the event such evidence does cause you to have such a rea-
sonable doubt, you should answer the Issue “No.” ’ ” Defendant’s Special 
Requested Charge on Punishment No. One, App. 7.

“ ‘An answer of “No” may be given to any of the [Special] Issues if:

“ ‘2) . . . at least ten (10) jurors find that mitigating factors against the 
imposition of the Death Penalty exist, either in regard to any aspect of the 
Defendant’s character or record, or in regard to any of the circumstances of 
the commission of the offense ... or

“ ‘3) if evidence of any such mitigating factors causes at least ten (10) ju-
rors to have a reasonable doubt as to whether the true answer to the Issues 
is “Yes.”’” Id., at 8-9 (No. Two). (Texas law instructs the jury to an-
swer the Special Issues in the negative if 10 jurors agree on the “No” an-
swer. See App. 13.).

“ ‘You are instructed that you may answer any of the Special Issues “No” 
if you find any aspect of the Defendant’s character or record or any of the 
circumstances of the offense as factors which mitigate against the imposi-
tion of the death penalty.’” Id., at 10 (No. Three).

“‘You are instructed that you may answer Special Issue No. One “No” 
if you find any aspect of the Defendant’s character or record as factors 
which mitigate against the imposition of the death penalty.’” Id., at 11 
(No. Four).

“‘You are instructed that you may answer Special Issue No. 2 “No” if 
you find any aspect of the Defendant’s character or record or any of the
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have told the jury that any evidence considered by them to 
mitigate against the death penalty should be taken into ac-
count in answering the Special Issues, and could alone be 
enough to return a negative answer to either one or both 
of the questions submitted to them—even if the jury other-
wise believed that “Yes” answers to the Special Issues were 
warranted.

The trial court declined to give the petitioner’s requested 
instructions, and instead gave a brief charge which remon-
strated the jury to “remember all the instructions that the 
Court has previously given you and be guided by them.” 
App. 13. Those previous instructions included the charge 
that they arrive at their verdict based on all the evidence. 
The jury returned “Yes” answers to both Special Issues and 
the trial court therefore imposed a sentence of death. Sub-
sequently, the Texas courts affirmed petitioner’s conviction 
and death sentence. Franklin n . State, 693 S. W. 2d 420 
(Tex. Crim. App. 1985).

Petitioner then filed this federal habeas action contesting 
his conviction and sentence. Among other claims, petitioner 
argued that, absent his special requested instructions, the 
Texas Special Issues limited the jury’s consideration of miti-
gating evidence, contrary to this Court’s decision in Lockett 
v. Ohio, 438 U. S. 586 (1978), and several other decisions 
as well. The District Court rejected this claim, finding no 
error in the trial court’s refusal to give the requested instruc-
tions and no violation of this Court’s precedents. App. 22. 
The Court of Appeals affirmed the District Court’s denial 
of habeas relief without commenting on the jury instruction 
claim. 823 F. 2d 98, 99-100 (CA5 1987).

Petitioner then sought review by this Court. We granted 
certiorari to determine if the trial court’s refusal to give the 
requested instructions violated petitioner’s Eighth Amend-

circumstances of the offense as factors which mitigate against the imposi-
tion of the death penalty.’” Id., at 12 (No. Five).



FRANKLIN v. LYNAUGH 171

164 Opinion of Whi te , J.

ment right to present mitigating evidence at his capital sen-
tencing trial, 484 U. S. 891 (1987), and now affirm the judg-
ment below.

II
Jurek v. Texas, 428 U. S. 262 (1976), expressly upheld the 

constitutionality of the manner in which mitigating evidence 
is considered under the “Special Issues” submitted to Texas 
capital juries. See id., at 273 (opinion of Stewart, Powell, 
and Stevens , JJ.). Petitioner here does not challenge the 
constitutionality of the Texas capital sentencing scheme as a 
general matter, see Tr. of Oral Arg. 11; petitioner has dis-
avowed any request for this Court to overrule its decision in 
Jurek, see Tr. of Oral Arg. 18, 20.

Nor does petitioner complain that he was denied the oppor-
tunity to present any mitigating evidence to the jury, or that 
the jury was instructed to ignore any mitigating evidence pe-
titioner did present. Cf. Hitchcock v. Dugger, 481 U. S. 393 
(1987). Here, petitioner was permitted to present to the 
jury any and all mitigating evidence that he offered. It is 
the established Texas practice to permit jury consideration of 
“ ‘whatever mitigating circumstances’ the defendant might be 
able to show” in capital sentencing—a practice which this 
Court relied upon when it concluded in Lockett v. Ohio, 
supra, that our decision in that case did not require reversal 
of our earlier approval of the Texas Special Issue scheme in 
Jurek. See Lockett n . Ohio, supra, at 606-607 (opinion of 
Burger, C. J.). In the decade which has followed, the Texas 
courts have expressed resolute adherence to Lockett, declar-
ing that under Texas’ capital sentencing procedures the de-
fense is free to ask “the jury ... to consider whatever evi-
dence of mitigating circumstances the defense can bring 
before it.” Quinones v. State, 592 S. W. 2d 933, 947 (Tex. 
Crim. App. 1980).5

5 See also, e. g., Cordova v. State, 733 S. W. 2d 175, 189-190, and n. 3 
(Tex. Crim. App. 1987); Johnson v. State, 691 S. W. 2d 619, 625-626 (Tex. 
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Petitioner nevertheless complains that the instructions and 
Special Issues did not provide sufficient opportunity for the 
jury, in the process of answering the two Special Issues, to 
consider whatever “residual doubt” it may have had about 
petitioner’s guilt. The instructions also allegedly did not 
allow the jury to give adequate weight to the mitigating evi-
dence of petitioner’s good behavior while in prison. In addi-
tion, petitioner contends that the Eighth Amendment was vi-
olated because the jury was not afforded an opportunity to 
“giv[e] independent mitigating weight,” Lockett, supra, at 
605, to the circumstances the defense presented; i. e., not 
permitted to weigh petitioner’s mitigating evidence and cir-
cumstances apart from its deliberation over the Texas Special 
Issues, and return a verdict requiring a life sentence. See 
Brief for Petitioner 20; Tr. of Oral Arg. 18, 23.

We consider these claims with respect to each of petition-
er’s two “mitigating factors.”

A
Petitioner first suggests that the jury may, in its penalty 

deliberations, have harbored “residual doubts” about three 
issues considered in the guilt phase of his trial: first, peti-
tioner’s identity as the murderer; second, the extent to which 
petitioner’s actions (as opposed to medical mistreatment) ac-
tually caused the victim’s death; and third, the extent to 
which petitioner’s actions were intended to result in the 
victim’s death. See Brief for Petitioner 13; 12 Record 
2892-2896. He argues that the jury should have been in-
structed that it could consider any such doubts in arriving at 
its answers to the Special Issues.

(1)
At the outset, we note that this Court has never held that a 

capital defendant has a constitutional right to an instruction 
telling the jury to revisit the question of his identity as the 

Crim. App. 1984); Stewart v. State, 686 S. W. 2d 118,121 (Tex. Crim. App. 
1984); Williams v. State, 674 S. W. 2d 315, 322 (Tex. Crim. App. 1984).
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murderer as a basis for mitigation. Petitioner suggests that 
our discussion of the “residual doubt” question in Lockhart v. 
McCree, 476 U. S. 162, 180-182 (1986), supports his position 
that he has such an entitlement. See Tr. of Oral Arg. 6-7; 
Brief for Petitioner 9. But all that this aspect of the Lock-
hart opinion stands for is the simple truism that where 
“States are willing to go to allow defendants to capitalize on 
‘residual doubts,’” such doubts will inure to the defendant’s 
benefit. Lockhart, supra, at 181. Lockhart did not endorse 
capital sentencing schemes which permit such use of “resid-
ual doubts,” let alone suggest that capital defendants have a 
right to demand jury consideration of “residual doubts” in the 
sentencing phase. Indeed, the Lockhart dissent recognized 
that there have been only a “few times in which any legiti-
macy has been given” to the notion that a convicted capital 
defendant has a right to argue his innocence during the sen-
tencing phase. 476 U. S., at 205-206 (Marshal l , J., dis-
senting). The dissent also noted that this Court has not 
struck down the practice in some States of prohibiting the 
consideration of “residual doubts” during the punishment 
trial.6 Ibid.

6 Finding a constitutional right to rely on a guilt-phase jury’s “residual 
doubts” about innocence when the defense presents its mitigating case in 
the penalty phase is arguably inconsistent with the common practice of 
allowing penalty-only trials on remand of cases where a death sentence— 
but not the underlying conviction—is struck down on appeal. See, e. g., 
Scott v. State, 310 Md. 277, 301, 529 A. 2d 340, 352 (1987); Stringer v. 
State, 500 So. 2d 928, 946 (Miss. 1986); Whalen v. State, 492 A. 2d 552, 569 
(Del. 1985). Cf. Lockhart v. McCree, 476 U. S., at 205 (Mars ha ll , J., 
dissenting).

In fact, this Court has, on several previous occasions, suggested such a 
method of proceeding on remand. See, e. g., Hitchcock v. Dugger, 481 
U. S. 393, 399 (1987). Moreover, petitioner himself, in suggesting the ap-
propriate relief in this case, asked only that he be “resentenced in a pro-
ceeding that comports with the requirements of Lockett”—not that he be 
retried in full so as to have the benefit of any potential guilt-phase “residual 
doubts.” See Brief for Petitioner 21.

In sum, we are quite doubtful that such “penalty-only” trials are vio-
lative of a defendant’s Eighth Amendment rights. Yet such is the logical 
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Our edict that, in a capital case, “ ‘the sentencer . . . [may] 
not be precluded from considering, as a mitigating factor, 
any aspect of a defendant’s character or record and any of the 
circumstances of the offense,’” Eddings v. Oklahoma, 455 
U. S. 104, 110 (1982) (quoting Lockett, 438 U. S., at 604), in 
no way mandates reconsideration by capital juries, in the 
sentencing phase, of their “residual doubts” over a defend-
ant’s guilt. Such lingering doubts are not over any aspect of 
petitioner’s “character,” “record,” or a “circumstance of the 
offense.” This Court’s prior decisions, as we understand 
them, fail to recognize a constitutional right to have such 
doubts considered as a mitigating factor.

Most importantly, even if we were inclined to discern such 
a right in the Eighth Amendment, we would not find any 
violation of it in this case. For even if such a right existed, 
nothing done by the trial court impaired petitioner’s exercise 
of this “right.” The trial court placed no limitation what-
soever on petitioner’s opportunity to press the “residual 
doubts” question with the sentencing jury. Moreover, in our 
view, the trial court’s rejection of petitioner’s proffered jury 
instructions was without impact on the jury’s consideration 
of the “residual doubts” issue. We reject petitioner’s com-
plaint that the possibility of residual doubt was not “self- 
evidently relevant to either of the special issue questions,” 
and that “[u]nless told that residual doubt . . . could be 
considered in relation to [the special issue] questions], the 
jurors could logically have concluded that such doubt was ir-
relevant.” Brief for Petitioner 15, 16. Among other prob-
lems with this argument is the simple fact that petitioner’s 
requested instructions on mitigating evidence themselves of-
fered no specific direction to the jury concerning the poten-
tial consideration of “residual doubt.” See App. 7-12. The 
proposed instructions did not suggest that lingering doubts 

conclusion of petitioner’s claim of a constitutional right to argue “residual 
doubts” to a capital sentencing jury.
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about the petitioner’s guilt were to be a subject of delibera-
tions in the sentencing phase.7 Consequently, it is difficult 
to see how the rejection of these instructions denied peti-
tioner the benefit of any “residual doubts” about his guilt.

In sum, even if petitioner had some constitutional right to 
seek jury consideration of “residual doubts” about his guilt 
during his sentencing hearing—a questionable proposition— 
the rejection of petitioner’s proffered jury instructions did 
not impair this “right.”

(2)
In regard to the second and third elements of “residual 

doubt” petitioner advances—potential jury doubts over his 
responsibility for the victim’s death, and the extent to which 
he intended the victim’s death if indeed he was her at-
tacker—we do not think that the Texas Special Issues limited 
the jury’s consideration of any doubts in these respects.

Petitioner suggests that there may have been residual 
doubt over the question of whether the victim would have 
perished had she received proper medical treatment. See 
Brief for Petitioner 5, 13; 12 Record 2895-2896. Yet, to the 
extent that this question implicates petitioner’s culpability in 
causing Ms. Moran’s death, this is precisely the concern that 
the jury might have considered in answering Special Issue 
No. One, i. e., in determining that “the conduct of the De-
fendant . . . that caused the death of [the victim] was com-
mitted deliberately and with the reasonable expectation that 
the death of the deceased . . . would result.” App. 15. The

7 Likewise, petitioner’s closing argument—the sole element of his pres-
entation in the sentencing phase—did not draw the jury’s attention to the 
“residual guilt” question. The only element of the defense’s lengthy clos-
ing statement that even remotely raised this issue was a brief suggestion, 
in the course of a general argument against the death penalty, that the jury 
should recognize “our inherent human fallibility . . . recognize [that] we 
can make a mistake.” See 13 Record 2968. Otherwise, nothing in the de-
fense’s mitigating presentation sought the jury’s reconsideration of peti-
tioner’s guilt in committing this crime.
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Texas courts have consistently held that something more 
must be found in the penalty phase—something beyond the 
guilt-phase finding of “intentional” commission of the crime— 
before the jury can determine that a capital murder is “delib-
erate” within the meaning of the first Special Issue. See, 
e. g., Marquez v. State, 725 S. W. 2d 217, 244 (Tex. Crim. 
App. 1987); Fearance v. State, 620 S. W. 2d 577, 584 (Tex. 
Crim. App. 1981). In fact, Texas juries have found, on occa-
sion, that a defendant had committed an “intentional murder” 
without finding that the murder was a “deliberate” one. 
See, e. g., Heckert n . State, 612 S. W. 2d 549, 552 (Tex. 
Crim. App. 1981). Petitioner was not deprived of any 
opportunity to make a similar argument here in mitigation.

The same is true of the parallel contention that petitioner 
did advance at the end of the penalty hearing: that his mur-
der of Ms. Moran was not a “deliberate” one, but rather, “a 
[h]elter-skelter crazy crime of passion.” 13 Record 2962- 
2963. This argument echoed a theme petitioner raised in the 
closing argument of the guilt phase of the trial. See 12 
Record 2893-2897. But this element of “residual doubt” 
could likewise have been considered by the jury in answering 
the first Special Issue.

Petitioner was thus not deprived of any chance to have 
his sentencing jury weigh this element of his culpability. 
And, as was the case with respect to the “residual doubt” is-
sue discussed in Part II-A(l), there was nothing in petition-
er’s proposed jury instructions which would have provided 
the jury with any further guidance, beyond that already 
found in the first Special Issue, to direct its consideration 
of this mitigating factor. The denial of petitioner’s special 
requested instructions in no way limited his efforts to gain 
full consideration by the sentencing jury—including a re-
consideration of any “residual doubts” from the guilt phase— 
of petitioner’s deliberateness in killing Ms. Moran.
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B
The second mitigating circumstance which petitioner claims 

that the jury did not adequately consider is his good discipli-
nary record during his period of incarceration, both before 
and after the murder of Ms. Moran.

As noted above, petitioner’s prison disciplinary record was 
presented to the jury in this case—in fact, it was the sole bit 
of evidence in mitigation petitioner presented during the pen-
alty phase of his trial. 13 Record 2952-2953. This case is 
therefore unlike Skipper n . South Carolina, 476 U. S. 1, 3 
(1986), where evidence of the defendant’s conduct while in-
carcerated was wholly excluded from the jury’s consideration 
in its sentencing deliberations. To the contrary, petitioner 
here was permitted to press, with some emphasis, his good 
behavior in prison when he urged the jury, at the close of the 
sentencing hearing, to return a “No” answer to the second 
Special Issue concerning future dangerousness. See 13 
Record 2963-2965. Petitioner acknowledged as much before 
this Court. Tr. of Oral Arg. 14, 24.

Petitioner objects, however, that—absent his requested 
jury instructions—there was no opportunity for the jury to 
give “independent” mitigating weight to his prison record. 
See Lockett, 438 U. S., at 604. He argues that this mitigat-
ing evidence had significance independent of its relevance to 
the Special Issues—as a reflection on his “character.” See 
Skipper, supra, at 4. Petitioner contends that his prison 
disciplinary record reflected so positively on his “character” 
that the instructions in this case should have provided the 
jury with a “mechanism though which to impose a life sen-
tence” even if the jury otherwise believed that both Special 
Issues should have been answered “Yes.” Brief for Peti-
tioner 20. For several reasons, we do not find these argu-
ments convincing.

First, petitioner was accorded a full opportunity to have 
his sentencing jury consider and give effect to any mitigating 
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impulse that petitioner’s prison record might have suggested 
to the jury as they proceeded with their task. In resolving 
the second Texas Special Issue the jury was surely free to 
weigh and evaluate petitioner’s disciplinary record as it bore 
on his “character”—that is, his “character” as measured by 
his likely future behavior. We have never defined what the 
term “character” means when we have held that a defend-
ant’s “character” is a relevant consideration in capital sen-
tencing.8 But nothing in our cases supports petitioner’s con-
tention that relevant aspects of his “character,” as far as they 
were illuminated by the presentation of evidence concerning 
petitioner’s disciplinary record, encompassed anything more 
than those matters fully considered by the jury when it was 
asked to answer the second Special Issue.

Indeed, our discussion in Skipper of the relevancy of such 
disciplinary record evidence in capital sentencing decisions 
dealt exclusively with the question of how such evidence re-
flects on a defendant’s likely future behavior. See Skipper, 
supra, at 4-5. Nothing in Skipper suggests that such evi-
dence has any further relevancy with respect to a defendant’s 
“character” or with respect to the punishment decision. 
Moreover, Skippers discussion of the proper use of a defend-
ant’s prison disciplinary record in a jury’s sentencing decision 
focused precisely on the way in which such evidence is en-
compassed by the Texas future-dangerousness question, and 
on the Court’s previous decision in Jurek. See 476 U. S., at 
4-5. Furthermore, we note that nothing in petitioner’s pres-
entation or discussion of his prison record at the sentencing 
hearing urged the jury to consider petitioner’s record as pro-
bative of anything more than that the answer to the question 
posed by Special Issue Two should be “No.” See 13 Record 

8 See, e. g., Skipper v. South Carolina, 476 U. S. 1, 4 (1986); Eddings v. 
Oklahoma, 455 U. S. 104, 110 (1982); Lockett v. Ohio, 438 U. S. 586, 604 
(1978) (plurality opinion); Woodson v. North Carolina, 428 U. S. 280, 304 
(1976).



FRANKLIN v. LYNAUGH 179

164 Opinion of Whi te , J.

2963-2964. Even in this Court, in seeking to define how his 
prison record sheds light on his “character,” petitioner has 
cast his argument in terms of future dangerousness.9

We find unavailing petitioner’s reliance on this Court’s 
statement in Eddings, 455 U. S., at 114, that the sentencing 
jury may not be precluded from considering “any relevant, 
mitigating evidence.” See Tr. of Oral Arg. 15. This state-
ment leaves unanswered the question: relevant to what? 
While Lockett, supra, at 604, answers this question at least in 
part—making it clear that a State cannot take out of the 
realm of relevant sentencing considerations the questions of 
the defendant’s “character,” “record,” or the “circumstances 
of the offense”—Lockett does not hold that the State has no 
role in structuring or giving shape to the jury’s consideration 
of these mitigating factors. See Booth v. Maryland, 482 
U. S. 496, 502 (1987). Given the awesome power that a sen-
tencing jury must exercise in a capital case, it may be advis-
able for a State to provide the jury with some framework for 
discharging these responsibilities. And we have never held 
that a specific method for balancing mitigating and aggravat-
ing factors in a capital sentencing proceeding is constitution-
ally required. See Zant n . Stephens, 462 U. S. 862, 875- 
876, n. 13 (1983).

We are thus quite sure that the jury’s consideration of peti-
tioner’s prison record was not improperly limited. The jury 

9 In describing what, arguably, the Texas Special Issue did not permit 
the jury to take into account with respect to petitioner’s “character” and 
his disciplinary record, petitioner principally argues that “Mr. Franklin’s 
behavior in prison demonstrated that he had the strength of character to 
live a peaceful, productive life within the structured environment of a 
prison, and that, so long as he stayed in prison there was no probability 
that he would pose a threat to others. ” Brief for Petitioner 18-19 (empha-
sis added).

Yet, as the State noted at argument, the question of a defendant’s like-
lihood of injuring others in prison is precisely the question posed by the 
second Texas Special Issue. See Tr. of Oral Arg. 27-28.
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was completely free to give that evidence appropriate weight 
in arriving at its answers to the Special Issues. And as for 
the claim that the jury should have been instructed that, 
even if its answer to the Special Issues was “Yes,” it was still 
entitled to cast an “independent” vote against the death pen-
alty, we note that this submission is foreclosed by Jurek, 
which held that Texas could constitutionally impose the death 
penalty if a jury returned “Yes” answers to the two Special 
Issues. See Jurek, 428 U. S., at 273-274 (joint opinion). 
Jurek has not been overruled; and we are not inclined to take 
any such action now.10

10 The dissent says that the Texas scheme is infirm because it “limits the 
sentencer’s consideration to only that mitigating evidence that bears on 
one or more of the Special Issues.” Post, at 199. It is difficult to recon-
cile this statement with the dissent’s avowed adherence to Jurek. If, as 
Jurek held, it is constitutional for Texas to impose a death sentence on a 
person whenever a jury answers both Special Issues in the affirmative— 
without any other inquiry—then surely Texas must be permitted to direct 
the jury’s consideration of mitigating evidence to those items relevant to 
this undertaking.

In the final analysis, the dissent’s position appears to be that the Texas 
capital punishment statute is unconstitutional because it does not require 
that the jurors be instructed that—even though they would answer the two 
statutory questions “Yes” after taking account of all mitigating evidence— 
they may rely on any mitigating evidence before them, although irrelevant 
to those two questions, as an independent basis for deciding against the 
death penalty. Post, at 199-200. Yet this is nothing more or less than a 
requirement that three, rather than two, Special Issues be put to the jury, 
the third one being: “Does any mitigating evidence before you, whether or 
not relevant to the above two questions, lead you to believe that the death 
penalty should not be imposed?”

Such a requirement would have foreclosed the decision in Jurek, since 
the Texas statute upheld there did not mandate such an inquiry—one that 
would be required in virtually every case where there was any suggestion 
of a mitigating circumstance, under the dissent’s view. As we have said 
above, however, our cases since Jurek have not suggested that Jurek is to 
be overruled or modified. Our differences with the dissent are therefore 
clear enough: notwithstanding its stated adherence to Jurek, the dissent 
would revisit and overrule that precedent; we decline to do so.
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Ill

Our specific rejection of petitioner’s claims is well sup-
ported by the general principles governing the role of miti-
gating evidence in capital sentencing which have been devel-
oped since our decisions in Gregg v. Georgia, 428 U. S. 153 
(1976), and Jurek n . Texas, supra.

It is true that since Jurek was decided, this Court has gone 
far in establishing a constitutional entitlement of capital de-
fendants to appeal for leniency in the exercise of juries’ sen-
tencing discretion. See, e. g., Eddings v. Oklahoma, supra, 
at 113-117; Lockett v. Ohio, 438 U. S., at 608 (opinion of 
Burger, C. J.). But even in so doing, this Court has never 
held that jury discretion must be unlimited or unguided; we 
have never suggested that jury consideration of mitigating 
evidence must be undirected or unfocused; we have never 
concluded that States cannot channel jury discretion in capi-
tal sentencing in an effort to achieve a more rational and eq-
uitable administration of the death penalty.

Much in our cases suggests just the opposite. This Court 
has previously held that the States “must channel the [capi-
tal] sentencer’s discretion by ‘clear and objective standards’ 
that provide ‘specific and detailed guidance’ and that ‘make 
rationally reviewable the process for imposing a sentence 
of death.’” Godfrey n . Georgia, 446 U. S. 420, 428 (1980) 
(plurality opinion) (footnotes omitted). Our cases before 
and since have similarly suggested that “sentencers may not 
be given unbridled discretion in determining the fates of 
those charged with capital offenses” and that the “Constitu-
tion . . . requires that death penalty statutes be structured 
so as to prevent the penalty from being administered in an 
arbitrary and unpredictable fashion.” California v. Brown, 
479 U. S. 538, 541 (1987). See also Proffitt v. Florida, 428 
U. S. 242, 253 (1976) (joint opinion); Gregg v. Georgia, supra, 
at 189, 195, n. 46, 196, n. 47, 198 (joint opinion).
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Arguably these two lines of cases—Eddings and Lockett 
on the one hand, and Gregg and Proffitt on the other—are 
somewhat in “tension” with each other. See California v. 
Brown, supra, at 544 (O’Connor , J., concurring). Yet the 
Texas capital sentencing system has been upheld by this 
Court, and its method for providing for the consideration of 
mitigating evidence has been cited repeatedly with favor,11 
precisely because of the way in which the Texas scheme ac-
commodates both of these concerns. Doubtlessly this is why 
this Court originally approved Texas’ use of Special Issues to 
guide jury discretion in the sentencing phase, notwithstand-
ing the fact—expressly averted to in the plurality opinion for 
the Court — that mitigating evidence is employed in the Texas 
scheme only to inform the jury’s consideration of the answers 
to the Special Issue questions. Jurek, supra, at 272-273.11 12 
No doubt this is also why the Texas scheme has continued to 
pass constitutional muster, even when the Court laid down 
its broad rule in Lockett, supra, at 606-607 (opinion of Bur-
ger, C. J.), concerning the consideration of mitigating evi-
dence. Simply put, we have previously recognized that the 
Texas Special Issues adequately “allo[w] the jury to consider 
the mitigating aspects of the crime and the unique charac-
teristics of the perpetrator, and therefore sufficiently pro- 
vid[e] for jury discretion.” See Lowenfield n . Phelps, 484 
U. S. 231, 245 (1988). We adhere to this prior conclusion.

11 See, e. g., Lowenfield v. Phelps, 484 U. S. 231, 245-246 (1988); Lock-
hart v. McCree, 476 U. S., at 193; Pulley v. Harris, 465 U. S. 37, 48-49 
(1984); Zant n . Stephens, 462 U. S. 862, 875-876, n. 13 (1983); Adams v. 
Texas, 448 U. S. 38, 46 (1980).

12 We also repeat our previous acknowledgment, that—as a practical 
matter—a Texas capital jury deliberating over the Special Issues is aware 
of the consequences of its answers, and is likely to weigh mitigating evi-
dence as it formulates these answers in a manner similar to that employed 
by capital juries in “pure balancing” States. See Adams v. Texas, supra, 
at 46. Thus, the differences between the two systems may be even less 
than it appears at first examination.
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IV
Because we do not believe that the jury instructions or the 

Texas Special Issues precluded jury consideration of any rel-
evant mitigating circumstances in this case, or otherwise un-
constitutionally limited the jury’s discretion here, we reject 
petitioner’s Eighth Amendment challenge to his death sen-
tence. Consequently, the Fifth Circuit’s judgment in this 
case is

Affirmed.

Justic e  O’Connor , with whom Justic e  Blackmun  joins, 
concurring in the judgment.

Petitioner was sentenced to death by a jury that was per-
mitted to express its views on punishment only by answering 
two questions: (1) Did petitioner murder the victim deliber-
ately? and (2) Is there a probability that he will pose a con-
tinuing threat to society? We must decide whether this cap-
ital sentencing scheme unconstitutionally limited the jury’s 
ability to give mitigating effect to evidence of petitioner’s 
prison record or to “residual doubts” about his guilt.

The plurality concludes that the jury’s consideration of pe-
titioner’s prison record and of its “residual doubts” about his 
guilt was not limited in this case, but nevertheless goes on to 
suggest that a State may constitutionally limit the ability of 
the sentencing authority to give effect to mitigating evidence 
relevant to a defendant’s character or background or to the 
circumstances of the offense that mitigates against the death 
penalty. Ante, at 179, 180, n. 10. Unlike the plurality, I 
have doubts about a scheme that is limited in such a fashion. 
I write separately to express those doubts and to explain my 
reasons for concurring in the judgment.

In Jurek v. Texas, 428 U. S. 262 (1976), this Court held 
that the Texas capital sentencing procedures satisfied the 
Eighth Amendment requirement that the sentencer be al-
lowed to consider circumstances mitigating against capital 
punishment. It was observed that even though the stat-
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ute did not explicitly mention mitigating circumstances, the 
Texas Court of Criminal Appeals had construed the special 
verdict question regarding the defendant’s future dangerous-
ness to permit jury consideration of the defendant’s prior 
criminal record, age, mental state, and the circumstances of 
the crime in mitigation. Id., at 271-273. Since the decision 
in Jurek, we have emphasized that the Constitution guaran-
tees a defendant facing a possible death sentence not only the 
right to introduce evidence mitigating against the death pen-
alty but also the right to consideration of that evidence by the 
sentencing authority. Lockett n . Ohio, 438 U. S. 586 (1978), 
established that a State may not prevent the capital sentenc-
ing authority “from giving independent mitigating weight to 
aspects of the defendant’s character and record and to cir-
cumstances of the offense proffered in mitigation.” Id., at 
605 (plurality opinion). We reaffirmed this conclusion in 
Eddings v. Oklahoma, 455 U. S. 104 (1982), and in Hitchcock 
n . Dugger, 481 U. S. 393 (1987).

In my view, the principle underlying Lockett, Eddings, and 
Hitchcock is that punishment should be directly related to 
the personal culpability of the criminal defendant.

“[E]vidence about the defendant’s background and char-
acter is relevant because of the belief, long held by this 
society, that defendants who commit criminal acts that 
are attributable to a disadvantaged background, or to 
emotional and mental problems, may be less culpable 
than defendants who have no such excuse. . . . Thus, the 
sentence imposed at the penalty stage should reflect a 
reasoned moral response to the defendant’s background, 
character, and crime.” California n . Brown, 479 U. S. 
538, 545 (1987) (O’Connor , J., concurring) (emphasis in 
original).

In light of this principle it is clear that a State may not con-
stitutionally prevent the sentencing body from giving effect 
to evidence relevant to the defendant’s background or charac-
ter or the circumstances of the offense that mitigates against 
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the death penalty. Indeed, the right to have the sentencer 
consider and weigh relevant mitigating evidence would be 
meaningless unless the sentencer was also permitted to give 
effect to its consideration.

Under the sentencing procedure followed in this case 
the jury could express its views about the appropriate pun-
ishment only by answering the special verdict questions re-
garding the deliberateness of the murder and the defendant’s 
future dangerousness. To the extent that the mitigating 
evidence introduced by petitioner was relevant to one of 
the special verdict questions, the jury was free to give ef-
fect to that evidence by returning a negative answer to that 
question. If, however, petitioner had introduced mitigating 
evidence about his background or character or the circum-
stances of the crime that was not relevant to the special ver-
dict questions, or that had relevance to the defendant’s moral 
culpability beyond the scope of the special verdict questions, 
the jury instructions would have provided the jury with no 
vehicle for expressing its “reasoned moral response” to that 
evidence. If this were such a case, then we would have to 
decide whether the jury’s inability to give effect to that evi-
dence amounted to an Eighth Amendment violation. In my 
view, however, this is not such a case. The only mitigating 
evidence introduced by petitioner was the stipulation that he 
had no record of disciplinary violations while in prison. It is 
undisputed that the jury was free to give mitigating effect to 
this evidence in answering the special verdict question re-
garding future dangerousness. While it is true that the jury 
was prevented from giving mitigating effect to the stipulation 
to the extent that it demonstrated positive character traits 
other than the ability to exist in prison without endangering 
jailers or fellow inmates, that limitation has no practical 
or constitutional significance in my view because the stipu-
lation had no relevance to any other aspect of petitioner’s 
character. Nothing in Lockett or Eddings requires that the 
sentencing authority be permitted to give effect to evidence 
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beyond the extent to which it is relevant to the defendant’s 
character or background or the circumstances of the offense. 
Lockett, supra, at 604, n. 12 (“Nothing in this opinion limits 
the traditional authority of a court to exclude, as irrelevant, 
evidence not bearing on the defendant’s character, prior rec-
ord, or the circumstances of his offense”); Eddings, supra, at 
114 (holding that the sentencer must consider “any relevant 
mitigating evidence”) (emphasis added).

The limited probative value of the stipulation regarding 
petitioner’s lack of prison disciplinary violations is best il-
lustrated by the contrasting examples of probative character 
evidence suggested by the dissent. See post, at 190. Evi-
dence of voluntary service, kindness to others, or of religious 
devotion might demonstrate positive character traits that 
might mitigate against the death penalty. Although peti-
tioner argued to the sentencing jury that his prison record 
demonstrated his lack of future dangerousness, petitioner did 
not suggest that his lack of disciplinary violations revealed 
anything more positive about his character than that. See 
13 Record 2963-2965. This is not surprising, because the 
lack of a prison disciplinary record reveals nothing about a 
defendant’s character except that the defendant can exist in 
the highly structured environment of a prison without endan-
gering others.

The conclusion that petitioner was not prejudiced by the 
limitation placed on the jury’s consideration of the mitigat-
ing evidence he introduced is entirely consistent with our 
decision in Skipper n . South Carolina, 476 U. S. 1 (1986). 
In Skipper we vacated a death sentence because “it ap- 
pear[ed] reasonably likely that the exclusion of evidence 
bearing upon petitioner’s behavior in jail (and hence, upon his 
likely future behavior in prison) may have affected the jury’s 
decision to impose the death sentence.” Id., at 8. In the 
case before us, the State did not interfere with petitioner’s 
presentation of evidence regarding his lack of future danger-
ousness or with the jury’s ability to give effect to that evi-
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dence. Unlike the defendant in Skipper, petitioner suffered 
no prejudice from the limitations placed on the jury’s ability 
to consider and give effect to mitigating evidence regarding 
his character.

Petitioner also contends that the sentencing procedures 
followed in his case prevented the jury from considering, in 
mitigation of sentence, any “residual doubts” it might have 
had about his guilt. Petitioner uses the phrase “residual 
doubts” to refer to doubts that may have lingered in the 
minds of jurors who were convinced of his guilt beyond a rea-
sonable doubt, but who were not absolutely certain of his 
guilt. Brief for Petitioner 14. The plurality and dissent re-
ject petitioner’s “residual doubt” claim because they conclude 
that the special verdict questions did not prevent the jury 
from giving mitigating effect to its “residual doubt[s]” about 
petitioner’s guilt. See ante, at 175; post, at 189. This con-
clusion is open to question, however. Although the jury was 
permitted to consider evidence presented at the guilt phase 
in the course of answering the special verdict questions, the 
jury was specifically instructed to decide whether the evi-
dence supported affirmative answers to the special questions 
“beyond a reasonable doubt.” App. 15 (emphasis added). 
Because of this instruction, the jury might not have thought 
that in sentencing petitioner, it was free to demand proof of 
his guilt beyond all doubt.

In my view, petitioner’s “residual doubt” claim fails, not 
because the Texas scheme allowed for consideration of “re-
sidual doubt” by the sentencing body, but rather because 
the Eighth Amendment does not require it. Our cases do 
not support the proposition that a defendant who has been 
found to be guilty of a capital crime beyond a reasonable 
doubt has a constitutional right to reconsideration by the sen-
tencing body of lingering doubts about his guilt. We have 
recognized that some States have adopted capital sentencing 
procedures that permit defendants in some cases to enjoy the 
benefit of doubts that linger from the guilt phase of the trial, 
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see Lockhart n . McCree, 476 U. S. 162, 181 (1986), but we 
have never indicated that the Eighth Amendment requires 
States to adopt such procedures. To the contrary, as the 
plurality points out, we have approved capital sentencing 
procedures that preclude consideration by the sentencing 
body of “residual doubts” about guilt. See ante, at 173, n. 6.

Our decisions mandating jury consideration of mitigating 
circumstances provide no support for petitioner’s claim be-
cause “residual doubt” about guilt is not a mitigating circum-
stance. We have defined mitigating circumstances as facts 
about the defendant’s character or background, or the cir-
cumstances of the particular offense, that may call for a pen-
alty less than death. See California v. Brown, 479 U. S., at 
541; id., at 544 (O’Connor , J., concurring); Eddings, 455 
U. S., at 110, 112; id., at 117 (O’Conno r , J., concurring); 
Lockett, 438 U. S., at 605. “Residual doubt” is not a fact 
about the defendant or the circumstances of the crime. It is 
instead a lingering uncertainty about facts, a state of mind 
that exists somewhere between “beyond a reasonable doubt” 
and “absolute certainty.” Petitioner’s “residual doubt” claim 
is that the States must permit capital sentencing bodies to 
demand proof of guilt to “an absolute certainty” before im-
posing the death sentence. Nothing in our cases mandates 
the imposition of this heightened burden of proof at capital 
sentencing.

In sum I agree with the plurality’s conclusion that, on the 
facts of this case, the Texas capital sentencing procedure did 
not prevent the sentencing jury from giving mitigating effect 
to any evidence relevant to petitioner’s character or back-
ground or to the circumstances of the offense. Moreover, 
while the capital sentencing procedure may have prevented 
the jury from giving effect to any “residual doubts” it might 
have had about petitioner’s guilt, this aspect of Texas proce-
dure violated no Eighth Amendment guarantee. For these 
reasons, I concur in the judgment.
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Justic e Stevens , with whom Justic e Brennan  and 
Justi ce  Marshall  join, dissenting.

The plurality’s opinion discusses three subjects. In Part 
II-A the plurality explains why in this case there was no in-
terference with any right petitioner may have had under the 
Eighth Amendment to have the jury consider “residual 
doubt” in making its sentencing determination. I do not dis-
agree with that conclusion. In Part II-B the plurality con-
cludes that evidence concerning petitioner’s good behavior in 
prison is relevant to the sentencing determination only inso-
far as it may shed light on his future behavior. I disagree 
with that conclusion. Finally, in the last paragraph of Part 
II-B and in Part III, the plurality makes general comments 
on the Texas capital sentencing scheme. I shall begin with a 
discussion of the relevance of petitioner’s mitigating evidence 
and an explanation of why, under the Texas sentencing 
scheme, the failure to give instructions similar to those re-
quested by petitioner prevented the jury from giving that ev-
idence independent mitigating weight. I will then comment 
on the portion of the plurality’s opinion that seems to imply 
that it is permissible to “channel jury discretion in capital 
sentencing” by foreclosing the jury’s consideration of rele-
vant mitigating evidence.

I
In this case the mitigating evidence submitted by peti-

tioner consisted of a stipulation indicating that during two 
periods of imprisonment aggregating about seven years he 
committed no disciplinary violations. That evidence mili-
tated against imposition of the death sentence in two quite 
different ways. Looking to the past, it suggested the pos-
sibility that petitioner’s character was not without some re-
deeming features; a human being who can conform to strict 
prison rules without incident for several years may have vir-
tues that can fairly be balanced against society’s interest in 
killing him in retribution for his violent crime. Looking to 
the future, that evidence suggested that a sentence to prison, 
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rather than to death, would adequately protect society from 
future acts of violence by petitioner. The evidence was ad-
missible for both purposes.

In Skipper n . South Carolina, 476 U. S. 1 (1986), the State 
argued that evidence of good behavior in prison could be ex-
cluded when offered to show the defendant’s “future adapt-
ability to prison life” id., at 6 (emphasis in original), even 
though it could properly be admitted to prove “past good con-
duct in jail for purposes of establishing his good character.” 
Ibid. We rejected that distinction as a basis for excluding 
this type of evidence. Implicitly the Court held that the evi-
dence must be admitted not only for its relevance to the de-
fendant’s character and past history but also for its relevance 
to a prediction about his future behavior.

Ironically, today the plurality turns the Court’s decision in 
Skipper on end. The plurality holds that no special instruc-
tion was needed to allow the jury to give adequate weight to 
the evidence of petitioner’s good conduct in prison because 
that evidence had no relevance except insofar as it shed light 
on petitioner’s probable future conduct. The plurality is 
quite wrong. Past conduct often provides insights into a 
person’s character that will evoke a merciful response to a de-
mand for the ultimate punishment even though it may shed 
no light on what may happen in the future. Evidence of past 
good behavior in prison is relevant in this respect just as is 
evidence of honorable military service or kindness to those in 
the defendant’s community or regular church attendance. 
Although it may aid the sentencer in predicting the defend-
ant’s future conduct, it also tells the sentencer something 
about the defendant’s personality. Importantly, for exam-
ple, it may suggest that the conduct of which the defendant 
stands convicted was not in keeping with his or her usual 
qualities or traits, a fact that has as much relevance to cul-
pability as to future dangerousness. Further, the evidence 
of petitioner’s past prison conduct was relevant to show the 
appropriateness of the alternative punishment of imprison-
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ment for him, another reflection of his character. Thus evi-
dence of petitioner’s conduct in prison “encompassed . . . 
more than [just] those matters . . . considered by the jury 
when it was asked to answer the second Special Issue,” ante, 
at 178, which asked only if there was a probability that peti-
tioner would commit future criminal acts of violence.

“The fundamental respect for humanity underlying the 
Eighth Amendment’s prohibition against cruel and unusual 
punishment gives rise to a special ‘need for reliability in the 
determination that death is the appropriate punishment’ in 
any capital case.” Johnson n . Mississippi, 486 U. S. 578, 
584 (1988). For that reason, when it is “considering whether 
to impose a death sentence the jury may be asked to consider 
whatever evidence of mitigating circumstances the defense 
can bring before it.” Jurek v. Texas, 428 U. S. 262, 273 
(1976) (joint opinion). If mitigating evidence is relevant to 
the sentencing determination, a defendant has a right to have 
the jury consider it even if an appellate court may question 
its weight.

Our cases explicating the role of mitigating evidence in 
capital sentencing have rigorously enforced one simple rule: 
A sentencing jury must be given the authority to reject impo-
sition of the death penalty on the basis of any evidence rele-
vant to the defendant’s character or record or the circum-
stances of the offense proffered by the defendant in support 
of a sentence less than death. That rule does not merely re-
quire that the jury be allowed to hear any such evidence the 
defendant desires to introduce, Skipper n . South Carolina, 
476 U. S., at 4; Hitchcock n . Dugger, 481 U. S. 393, 394 
(1987), it also requires that the jury be allowed to give “inde-
pendent mitigating weight” to the evidence. Lockett v. 
Ohio, 438 U. S. 586, 605 (1978);1 Eddings v. Oklahoma, 455 

1 Although only four Members of the Court endorsed the entire opinion 
written by Chief Justice Burger in Lockett, it has the same precedential 
value as a Court opinion because Just ice  Marsh al l ’s  vote to set aside the 
death penalty rested on a broader ground than did the plurality’s. See 
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U. S. 104, 112-113 (1982). We therefore consistently have 
condemned the erection of barriers to the jury’s full consider-
ation of mitigating evidence without regard to the device by 
which the barrier was created. Mills v. Maryland, 486 
U. S. 367, 375 (1988); see Lockett v. Ohio, 438 U. S., at 586 
(statute); Hitchcock v. Dugger, 481 U. S., at 398-399 (same); 
by the sentencing court, Eddings v. Oklahoma, 455 U. S., at 
104 (sentencing court decision); Skipper v. South Carolina, 
476 U. S., at 1 (evidentiary ruling).

On its face, the Texas capital sentencing scheme makes no 
mention of mitigating evidence. Jurek, 428 U. S., at 272. 
Instead it merely asks the jury to give a “yes” or “no” answer 
to two, and in some instances three, “Special Issues.” Here 
the jury was instructed to answer “yes” to the first Special 
Issue if it found that petitioner acted “deliberately” and “with 
the reasonable expectation that [her] death . . . would result” 
when he assaulted Ms. Moran and “yes” to the second Special 
Issue if it found a probability that petitioner “would commit 
criminal acts of violence that would constitute a continuing 
threat to society.” See, ante, at 168-169, and n. 3. Al-
though the jury was informed that if it answered both issues 
“yes” petitioner would be sentenced to death, neither of the 
Special Issues as they would have been understood by rea-
sonable jurors gave the jury the opportunity to consider peti-
tioner’s mitigating evidence of past good conduct in prison to 
the extent that it encompassed matters beyond those rele-
vant to answering the Special Issues. Petitioner therefore 
was at least entitled to an instruction informing the jury that 
it could answer one of the issues “no” if it found by that 
evidence that petitioner’s character was such that he should 
not be subjected to the ultimate penalty. The failure to give 
such an instruction removed that evidence from the sen- 

Marks y. United States, 430 U. S. 188, 193 (1977) (when no single rationale 
supporting the result commands a majority of the Court, “the holding of 
the Court may be viewed as that position taken by those Members who 
concurred in the judgments on the narrowest grounds”).
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tencer’s consideration just as effectively as would have an 
instruction informing the jury that petitioner’s character was 
irrelevant to its sentencing decision.

The plurality errs in suggesting that under our precedents 
Texas may “structur[e]” or “giv[e] shape”, ante, at 179, to 
the jury’s consideration of character as a mitigating factor by 
defining character to include only that evidence that reflects 
on future dangerousness, ante, at 177-178. The notion that 
a State may permissibly provide such a “framework” for the 
sentencer’s discharge of its “awesome power,” ante, at 179, is 
inconsistent with our holdings in Lockett and Hitchcock that a 
State may not limit the sentencer’s consideration to certain 
enumerated mitigating factors. There is no constitutionally 
meaningful distinction between allowing the jury to hear all 
the evidence the defendant would like to introduce and then 
telling the jury to consider that evidence only to the extent 
that it is probative of one of the enumerated mitigating cir-
cumstances, which we held unconstitutional in both Lockett 
and Hitchcock, and allowing the jury to hear whatever evi-
dence the defendant would like to introduce and then telling 
the jury to consider that evidence only to the extent that it is 
probative of future dangerousness, which the plurality here 
finds constitutional.

Petitioner does not contend that the jury required special 
instructions in order to give complete consideration to any 
mitigating evidence that was relevant to whether he acted 
deliberately or to whether he constituted a future threat to 
society. His argument is limited to the rather simple truism 
that absent some instruction, given the structure of the 
Texas scheme, it is probable that the jury misapprehended 
the significance it could attach to mitigating evidence that 
was descriptive of petitioner’s character rather than predic-
tive of his future behavior. The instructions he sought 
would only have informed the jury that it could answer either 
or both of the Special Issues “no” if it found that the mitigat-
ing evidence justified a sentence less than death—whether or 
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not that evidence was relevant to deliberateness or future 
dangerousness—authority the jury assuredly had under the 
Constitution and under the Texas sentencing scheme as we 
have previously construed it. See Jurek, 428 U. S., at 273; 
Adams v. Texas, 448 U. S. 38, 46 (1980). Although it is re-
motely possible that the jury that sentenced petitioner intu-
itively understood that possibility, the Constitution does not 
permit us to take the risk that the jury did not give full con-
sideration to the mitigating evidence petitioner introduced. 
Mills n . Maryland, 486 U. S., at 383-384. Under our cases, 
the substantial risk that the jury failed to perceive the full 
ambit of consideration to which evidence of petitioner’s past 
good conduct was entitled requires us to vacate the death 
sentence and remand for resentencing. Id., at 384; Eddings, 
455 U. S., at 119 (O’Connor , J., concurring). Chief Justice 
Burger’s words in Lockett apply fully and determinately to 
the case before us:

“There is no perfect procedure for deciding in which 
cases governmental authority should be used to impose 
death. But a statute [or evidentiary rule or jury in-
struction] that prevents the sentencer in all capital cases 
from giving independent mitigating weight to aspects of 
the defendant’s character and record and to circum-
stances of the offense proffered in mitigation creates the 
risk that the death penalty will be imposed in spite of fac-
tors which may call for a less severe penalty. When the 
choice is between life and death, that risk is unaccept-
able and incompatible with the commands of the Eighth 
and Fourteenth Amendments.” 438 U. S., at 605.

II
The plurality introduces its discussion of general principles 

concerning the role of mitigating evidence in capital sentenc-
ing with the gratuitous advice that it is not inclined to over-
rule Jurek v. Texas, 428 U. S. 262 (1976), see ante, at 180. 
The observation that we rejected a facial challenge to the
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constitutionality of the Texas statute in that case is, of 
course, entirely irrelevant here. As the plurality recog-
nizes, ante, at 171, petitioner has not raised a challenge to the 
constitutionality of the Texas sentencing scheme. Rather, 
he has merely asserted that the trial court’s failure to give 
the jury instructions he requested was constitutional error.

Our holding in Lockett previously has required us to vacate 
death sentences that were imposed pursuant to facially valid 
capital sentencing statutes. In Eddings v. Oklahoma, al-
though the statute provided that a defendant could present 
evidence “as to any mitigating circumstances,” 455 U. S., at 
115, n. 10, we set aside the death sentence because it ap-
peared that the trial judge had not considered certain miti-
gating evidence offered by defendant. See id., at 112-113. 
In Hitchcock, 481 U. S., at 398-399, even though we had sus-
tained the Florida capital sentencing statute against a facial 
attack in Proffitt v. Florida, 428 U. S. 242 (1976), we held 
that a Florida death sentence could not stand because the ad-
visory jury had been instructed not to consider nonstatutory 
mitigating circumstances. The instant case is analogous; our 
decision in Jurek n . Texas, upholding the facial validity of the 
statute under which petitioner was sentenced to death is not 
dispositive of the question whether his Eighth Amendment 
rights were violated because the sentencer was in effect in-
structed not to consider certain relevant mitigating evidence.

After referring to “tension” between our cases holding that 
the sentencer’s discretion in capital sentencing must be “di-
rected and limited so as to minimize the risk of wholly arbi-
trary and capricious action,” Gregg V. Georgia, 428 U. S. 153, 
189 (1976), and our cases holding that the jury must be per-
mitted to consider any relevant mitigating evidence adduced 
by the defendant, see Eddings n . Oklahoma, the plurality 
suggests that our holding in Jurek was premised on a recog-
nition that Texas’ scheme accommodated that tension. See 
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ante, at 182. To the contrary, our holding in Jurek did not 
turn on an understanding that the Special Issues performed a 
narrowing function; rather our concern there, as it is here, 
was whether the Special Issues interfered with the jury’s full 
consideration of mitigating evidence.

Instead of employing a list of aggravating circumstances to 
Emit, the scope of the jury’s power to impose the death pen-
alty, the Texas scheme defines the offense of capital murder 
in a manner that narrows the class. See Lowenfield n . 
Phelps, 484 U. S. 231, 245-246 (1988). This point was ex-
plained with some care in the joint opinion in Jurek:

“The Texas Court of Criminal Appeals has thus far 
affirmed only two judgments imposing death sentences 
under its post-Furman law—in this case and in Smith v. 
State, No. 49,809 (Feb. 18,1976).... In the present case 
the state appellate court noted that its law ‘limits the cir-
cumstances under which the State may seek the death 
penalty to a small group of narrowly defined and particu-
larly brutal offenses. This insures that the death pen-
alty will only be imposed for the most serious crimes 
[and]. . . that [it] will only be imposed for the same type 
of offenses which occur under the same types of circum-
stances.’ 522 S. W. 2d, at 939.

“While Texas has not adopted a list of statutory ag-
gravating circumstances the existence of which can jus-
tify the imposition of the death penalty as have Georgia 
and Florida, its action in narrowing the categories of 
murders for which a death sentence may ever be im-
posed serves much the same purpose. See McGautha n . 
California, 402 U. S. 183, 206, n. 16 (1971); Model Penal 
Code §201.6, Comment 3, pp. 71-72 (Tent. Draft No. 9, 
1959). In fact, each of the five classes of murders made 
capital by the Texas statute is encompassed in Georgia 
and Florida by one or more of their statutory aggravat-



FRANKLIN v. LYNAUGH 197

164 Stev ens , J., dissenting

ing circumstances. For example, the Texas statute re-
quires the jury at the guilt-determining stage to consider 
whether the crime was committed in the course of a par-
ticular felony, whether it was committed for hire, or 
whether the defendant was an inmate of a penal institu-
tion at the time of its commission. Cf. Gregg v. Georgia, 
ante, at 165-166, n. 9; Proffitt v. Florida, ante, at 
248-249, n. 6. Thus, in essence, the Texas statute re-
quires that the jury find the existence of a statutory ag-
gravating circumstance before the death penalty may be 
imposed. So far as consideration of aggravating circum-
stances is concerned, therefore, the principal difference 
between Texas and the other two States is that the 
death penalty is an available sentencing option—even 
potentially—for a smaller class of murders in Texas. 
Otherwise the statutes are similar. Each requires the 
sentencing authority to focus on the particularized na-
ture of the crime.” 428 U. S., at 270-271.

Having approved the manner in which the Texas statute 
narrowed the class of murders for which the death sentence 
could be imposed, we confronted directly the question 
whether the Texas statute was nevertheless invalid because 
the Special Issues might interfere with the requirement that 
the jury must be allowed to consider “all relevant evidence” 
offered to demonstrate why the death penalty “should not be 
imposed.”2 Although the Texas Court of Criminal Appeals 
had not yet precisely defined the meanings of the terms used 
in the Special Issues, we understood the two decided cases on 
the question to indicate that the jury would be given a full 
opportunity “to consider whatever evidence of mitigating cir-
cumstances the defense can bring before it.” Id., at 273. 
Thus, nothing in Jurek implies that the Special Issues could 

2 As the joint opinion emphasized:
“A jury must be allowed to consider on the basis of all relevant evidence 
not only why a death sentence should be imposed, but also why it should 
not be imposed.” 428 U. S., at 271.



198 OCTOBER TERM, 1987

Steve ns , J., dissenting 487 U. S.

be used to curtail the defendant’s right to have the sentenc-
ing decision made on the basis of all relevant mitigating 
evidence.

It is important to recognize that our holdings that the jury 
must be given the opportunity to consider, for whatever 
weight it might bear, any evidence relevant to a defendant’s 
character or record or the circumstances of the offense do not 
give rise to the danger of arbitrary, capricious, and discrimi-
natory decisionmaking that attends the vesting of unbridled 
discretion in the sentencer. We recognized this fact in Gregg 
n . Georgia, when we upheld Georgia’s sentencing scheme 
against an Eighth Amendment challenge. The Georgia 
scheme permitted the jury to consider all mitigating evidence 
the defendant wished to introduce, but our decision nowhere 
suggested that in so doing the statute failed sufficiently to 
narrow and guide the discretion of the sentencer. We spe-
cifically noted that the existence of discretion to remove a 
particular defendant from the class of persons on whom death 
may be imposed did not offend the Constitution, see 428 
U. S., at 199, 203; this is especially so when the sentencer is 
directed to exercise that discretion on the basis of evidence 
related to the defendant’s crime or record or the circum-
stances of the offense. As Justic e  White  stated:

“The Georgia Legislature has plainly made an effort to 
guide the jury in the exercise of its discretion, while at 
the same time permitting the jury to dispense mercy on 
the basis of factors too intangible to write into a statute, 
and I cannot accept the naked assertion that the effort is 
bound to fail. As the types of murders for which the 
death penalty may be imposed become more narrowly 
defined and are limited to those which are particularly 
serious or for which the death penalty is peculiarly 
appropriate as they are in Georgia by reason of the 
aggravating-circumstance requirement, it becomes rea-
sonable to expect that juries—even given discretion not 
to impose the death penalty—will impose the death pen-
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alty in a substantial portion of the cases so defined. If 
they do, it can no longer be said that the penalty is being 
imposed wantonly and freakishly or so infrequently that 
it loses its usefulness as a sentencing device.” Id., at 
222 (opinion concurring in judgment)

In requiring that the discretion of the sentencer in capital 
sentencing be guided, we have never suggested that the sen- 
tencer’s discretion could be guided by blinding it to relevant 
evidence. The hallmark of a sentencing scheme that suffi-
ciently guides and directs the sentencer is the presence of 
procedures that “require the jury to consider the circum-
stances of the crime and the criminal before it recommends 
sentence.” Id., at 197. The requirement that the State not 
bar the sentencer from considering any mitigating aspect of 
the offense or the offender only furthers the goal of focusing 
the sentencer’s attention on the defendant and the particular 
circumstances of the crime.

If, as the plurality suggests, see ante, at 182, the Texas 
scheme limits the sentencer’s consideration to only that miti-
gating evidence that bears on one or more of the Special Is-
sues, then it is constitutionally infirm. The requirement 
that the sentencer’s discretion be guided and channeled was 
intended to enlighten the jury’s decisionmaking process, not 
to license the States to place blinders on juries. A scheme 
that permitted the sentencer to disregard evidence relevant 
to an understanding of the crime and the person who commit-
ted it would create tension with our cases requiring that the 
sentencing scheme be one that focuses the sentencer’s atten-
tion on such evidence and with our cases requiring that the 
sentencer be permitted to consider all relevant mitigating 
evidence.

The joint opinion in Jurek reflects our concern about 
whether the Texas scheme would allow the jury to give 
proper weight to mitigating evidence. The Court merely 
found it reasonable to rely on evidence that the Special Issues 
“were written to direct and guide the jury’s deliberations and 
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to focus their attention . . . upon the presence of any possible 
mitigating factors,” Brief for Respondent in Jurek v. Texas, 
0. T. 1975, No. 5394, p. 26 (emphasis added), and that the 
Texas Court of Criminal Appeals had interpreted the second 
Special Issue to allow the jury “to consider whatever evi-
dence of mitigating circumstances the defense can bring be-
fore it.” Jurek, 428 U. S., at 273.

As we said in Jurek: “What is essential is that the jury 
have before it all possible relevant information about the indi-
vidual defendant whose fate it must determine. Texas law 
clearly assures that all such evidence will be adduced.” Id., 
at 276. The essential requirement we found satisfied in 
Jurek was not met in this case. If the Texas scheme is as we 
found it to be in Jurek, this shortcoming was merely the re-
sult of an error in instructing the jury. No matter what the 
ultimate cause is determined to be, however, it is clear that 
petitioner’s Eighth Amendment rights were violated and that 
the violation would not have occurred had the trial court 
given the jury the instructions sought by petitioner.

I respectfully dissent.
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Pursuant to a subpoena, petitioner, the target of a federal grand jury in-
vestigation, produced some records as to accounts at foreign banks, but 
invoked his Fifth Amendment privilege against self-incrimination when 
questioned about the existence or location of additional bank records. 
After the foreign banks refused to comply with subpoenas to produce 
any account records because their governments’ laws prohibit such dis-
closure without the customer’s consent, the Government filed a motion 
with the Federal District Court for an order directing petitioner to sign a 
consent directive, without identifying or acknowledging the existence of 
any account, authorizing the banks to disclose records of any and all ac-
counts over which he had a right of withdrawal. The court denied the 
motion, concluding that compelling petitioner to sign the form was pro-
hibited by the Fifth Amendment. The Court of Appeals disagreed and 
reversed. On remand, the District Court ordered petitioner to execute 
the consent directive, and, after he refused, found him in civil contempt. 
The Court of Appeals affirmed.

Held: Because the consent directive here is not testimonial in nature, com-
pelling petitioner to sign it does not violate his Fifth Amendment privi-
lege against self-incrimination. Pp. 206-218.

(a) In order to be “testimonial,” an accused’s oral or written communi-
cation, or act, must itself, explicitly or implicitly, relate a factual asser-
tion or disclose information. Cf. Fisher v. United States, 425 U. S. 391; 
United States v. Doe, 465 U. S. 605. It is consistent with the history 
of and the policies underlying the Self-Incrimination Clause to hold that 
the privilege may be asserted only to resist compelled explicit or implicit 
disclosures of incriminating information. Pp. 207-214.

(b) Petitioner’s execution of the consent directive here would not 
have testimonial significance, because neither the form nor its execution 
communicates any factual assertions, implicit or explicit, or conveys 
any information to the Government. The form does not acknowledge 
that an account in a foreign bank is in existence or that it is controlled 
by petitioner. Nor does the form indicate whether documents or any 
other information relating to petitioner are present at the foreign bank, 
assuming that such an account does exist. Given the consent direc-
tive’s phraseology, petitioner’s execution of the directive has no testimo-
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nial significance either. If the Government obtains bank records after 
petitioner signs the directive, the only factual statement made by any-
one will be the bank’s implicit declaration, by its act of production in 
response to a subpoena, that it believes the accounts to be petitioner’s. 
Pp. 214-218.

812 F. 2d 1404, affirmed.

Bla ckmu n , J., delivered the opinion of the Court, in which Rehn quis t , 
C. J., and Brenna n , Whi te , Mars ha ll , O’Conn or , Scal ia , and Ken -
ned y , JJ., joined. Stev ens , J., filed a dissenting opinion, post, 219.

Richard E. Timbie argued the cause for petitioner. With 
him on the briefs were Cono R. Namorato, Scott D. Michel, 
and Jeffrey S. Lehman.

Charles A. Rothfeld argued the cause for the United 
States. With him on the brief were Solicitor General Fried, 
Assistant Attorney General Rose, Deputy Solicitor Gen-
eral Bryson, Gary R. Allen, Robert E. Lindsay, and Alan 
Hechtkopf*

Justic e  Blackmun  delivered the opinion of the Court.
This case presents the question whether a court order com-

pelling a target of a grand jury investigation to authorize for-
eign banks to disclose records of his accounts, without identi-
fying those documents or acknowledging their existence, 
violates the target’s Fifth Amendment privilege against self-
incrimination.

I
Petitioner, named here as John Doe, is the target of a fed-

eral grand jury investigation into possible federal offenses 
arising from suspected fraudulent manipulation of oil cargoes 
and receipt of unreported income. Doe appeared before the 
grand jury pursuant to a subpoena that directed him to 
produce records of transactions in accounts at three named 
banks in the Cayman Islands and Bermuda. Doe produced 
some bank records and testified that no additional records re-

*Rex E. Lee, Joseph B. Tompkins, Jr., and Carter G. Phillips filed a 
brief for the Government of the Cayman Islands as amicus curiae.
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sponsive to the subpoena were in his possession or control. 
When questioned about the existence or location of additional 
records, Doe invoked the Fifth Amendment privilege against 
self-incrimination.

The United States branches of the three foreign banks also 
were served with subpoenas commanding them to produce 
records of accounts over which Doe had signatory authority. 
Citing their governments’ bank-secrecy laws, which prohibit 
the disclosure of account records without the customer’s con-
sent,1 the banks refused to comply. See App. to Pet. for 
Cert. 17a, n. 2. The Government then filed a motion with 
the United States District Court for the Southern District of 
Texas that the court order Doe to sign 12 forms consenting to 
disclosure of any bank records respectively relating to 12 
foreign bank accounts over which the Government knew or 
suspected that Doe had control. The forms indicated the 
account numbers and described the documents that the Gov-
ernment wished the banks to produce.

The District Court denied the motion, reasoning that by 
signing the consent forms, Doe would necessarily be admit-

1 It is a criminal offense for a Cayman bank to divulge any confidential 
information with respect to a customer’s account unless the customer has 
consented to the disclosure. See the 1976 Confidential Relationships 
(Preservation) Law No. 16, as amended, 1979 CAY. IS. LAWS, ch. 26, 
§§ 3, 4 (Cayman Islands bank-secrecy law).

Apparently, Bermuda common law has been interpreted as imposing an 
implied contract of confidentiality between a Bermuda bank and its cus-
tomers, pursuant to which “no Bermuda bank may release information in 
its possession concerning its customers’ affairs unless (1) it is ordered to do 
so by a court of competent jurisdiction in Bermuda, or (2) it receives a spe-
cific written direction from its customer requesting the bank to release 
such information.” Letter dated August 1, 1984, from Richard A. Brad-
spies, Vice President-Operations, of the Bank of Bermuda International 
Ltd., to David Geneson, Esq., Fraud Section, Criminal Division, U. S. 
Dept, of Justice, Respondent’s Exhibit 4; Respondent’s Notice of Disclo-
sure of 6(e) Materials, 2 Record 307.

The Government has not yet sought contempt sanctions against the 
banks.
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ting the existence of the accounts. The District Court be-
lieved, moreover, that if the banks delivered records pursu-
ant to the consent forms, those forms would constitute “an 
admission that [Doe] exercised signatory authority over such 
accounts.” Id., at 20a. The court speculated that the Gov-
ernment in a subsequent proceeding then could argue that 
Doe must have guilty knowledge of the contents of the ac-
counts. Thus, in the court’s view, compelling Doe to sign 
the forms was compelling him “to perform a testimonial act 
that would entail admission of knowledge of the contents of 
potentially incriminating documents,” id., at 20a, n. 6, and 
such compulsion was prohibited by the Fifth Amendment. 
The District Court also noted that Doe had not been indicted, 
and that his signing of the forms might provide the Gov-
ernment with the incriminating Enk necessary to obtain an 
indictment, the kind of “fishing expedition” that the Fifth 
Amendment was designed to prevent. Id., at 21a.

The Government sought reconsideration. Along with its 
motion, it submitted to the court a revised proposed consent 
directive that was substantially the same as that approved by 
the Eleventh Circuit in United States v. Ghidoni, 732 F. 2d 
814, cert, denied, 469 U. S. 932 (1984). The form purported 
to apply to any and all accounts over which Doe had a right of 
withdrawal, without acknowledging the existence of any such 
account.2 The District Court denied this motion also, rea-

2 The revised consent form reads:
“I, ----- , of the State of Texas in the United States of America, do

hereby direct any bank or trust company at which I may have a bank ac-
count of any kind or at which a corporation has a bank account of any kind 
upon which I am authorized to draw, and its officers, employees and 
agents, to disclose all information and deliver copies of all documents of 
every nature in your possession or control which relate to said bank ac-
count to Grand Jury 84-2, empaneled May 7,1984 and sitting in the South-
ern District of Texas, or to any attorney of the District of Texas, or to any 
attorney of the United States Department of Justice assisting said Grand 
Jury, and to give evidence relevant thereto, in the investigation conducted 
by Grand Jury 84-2 in the Southern District of Texas, and this shall be ir-
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soning that compelling execution of the consent directive 
might lead to the uncovering and linking of Doe to accounts 
that the grand jury did not know were in existence. The 
court concluded that execution of the proposed form would 
“admit signatory authority over the speculative accounts 
[and] would implicitly authenticate any records of the specu-
lative accounts provided by the banks pursuant to the con-
sent.” App. to Pet. for Cert. 13a, n. 7.

The Court of Appeals for the Fifth Circuit reversed in an 
unpublished per curiam opinion, judgt. order reported at 775 
F. 2d 300 (1985). Relying on its intervening decision in In re 
United States Grand Jury Proceedings (Cid), 767 F. 2d 1131 
(1985), the court held that Doe could not assert his Fifth 
Amendment privilege as a basis for refusing to sign the consent 
directive, because the form “did not have testimonial signifi-
cance” and therefore its compelled execution would not violate 
Doe’s Fifth Amendment rights. App. to Pet. for Cert. 7a.3

On remand, the District Court ordered petitioner to exe-
cute the consent directive. He refused. The District Court 
accordingly found petitioner in civil contempt and ordered 

revocable authority for so doing. This direction has been executed pursu-
ant to that certain order of the United States District Court for the South-
ern District of Texas issued in connection with the aforesaid investigation, 
dated----- . This direction is intended to apply to the Confidential Rela-
tionships (Preservation) Law of the Cayman Islands, and to any implied 
contract of confidentiality between Bermuda banks and their customers 
which may be imposed by Bermuda common law, and shall be construed as 
consent with respect thereto as the same shall apply to any of the bank 
accounts for which I may be a relevant principal.” App. to Pet. for Cert. 
12a, n. 5.

8 The Court of Appeals, citing United States v. New York Telephone 
Co., 434 U. S. 159, 174 (1977), held that the All Writs Act, 28 U. S. C. 
§ 1651(a), authorized the District Court to consider the Government’s mo-
tion to compel Doe’s execution of the consent form, since that compulsion 
would facilitate the enforcement of the grand jury subpoenas served on the 
banks. App. to Pet. for Cert. 6a-7a. Petitioner has not challenged the 
Court of Appeals’ conclusion regarding the District Court’s authority for 
entering its order, and we do not address that issue here.
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that he be confined until he complied with the order. Id., at 
2a. The court stayed imposition of sanction pending appeal 
and application for writ of certiorari. Id., at 2a-3a.

The Fifth Circuit affirmed the contempt order, again in an 
unpublished per curiam, concluding that its prior ruling con-
stituted the “law of the case” and was dispositive of Doe’s ap-
peal. Id., at 3a; judgt. order reported at 812 F. 2d 1404 
(1987). We granted certiorari, 484 U. S. 813 (1987), to re-
solve a conflict among the Courts of Appeals as to whether 
the compelled execution of a consent form directing the dis-
closure of foreign bank records is inconsistent with the Fifth 
Amendment.4 We conclude that a court order compelling 
the execution of such a directive as is at issue here does not 
implicate the Amendment.

II
It is undisputed that the contents of the foreign bank 

records sought by the Government are not privileged under 
the Fifth Amendment. See Braswell v. United States, ante, 
at 108-110; United States v. Doe, 465 U. S. 605 (1984); Fisher 
v. United States, 425 U. S. 391 (1976). There also is no 
question that the foreign banks cannot invoke the Fifth 
Amendment in declining to produce the documents; the privi-
lege does not extend to such artificial entities. See Braswell 
v. United States, ante, at 102-103; Bellis v. United States, 
417 U. S. 85, 89-90 (1974). Similarly, petitioner asserts no 
Fifth Amendment right to prevent the banks from disclosing 
the account records, for the Constitution “necessarily does 
not proscribe incriminating statements elicited from an-

4 The Second and Eleventh Circuits, as did the Fifth, have held that the 
Fifth Amendment is not implicated by a court order compelling consent to 
the disclosure of foreign bank records. United States v. Ghidoni, 732 F. 
2d 814 (CA11), cert, denied, 469 U. S. 932 (1984); United States v. Davis, 
767 F. 2d 1025,1039-1040 (CA2 1985); accord, In re Grand Jury Subpoena, 
826 F. 2d 1166 (CA2 1987), cert, pending sub nom. Coe v. United States, 
No. 87-517. A divided panel of the First Circuit, however, has held that 
such an order violates the Fifth Amendment. In re Grand Jury Proceed-
ings (Ranauro), 814 F. 2d 791 (1987).
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other.” Couch n . United States, 409 U. S. 322, 328 (1973). 
Petitioner’s sole claim is that his execution of the consent 
forms directing the banks to release records as to which the 
banks believe he has the right of withdrawal has independent 
testimonial significance that will incriminate him, and that 
the Fifth Amendment prohibits governmental compulsion of 
that act.

The Self-Incrimination Clause of the Fifth Amendment 
reads: “No person . . . shall be compelled in any criminal case 
to be a witness against himself.” This Court has explained 
that “the privilege protects a person only against being in-
criminated by his own compelled testimonial communica-
tions.” Fisher v. United States, 425 U. S., at 409, citing 
Schmerber v. California, 384 U. S. 757 (1966); United States 
v. Wade, 388 U. S. 218 (1967); and Gilbert v. California, 388 
U. S. 263 (1967). The execution of the consent directive at 
issue in this case obviously would be compelled, and we may 
assume that its execution would have an incriminating ef-
fect.5 The question on which this case turns is whether 
the act of executing the form is a “testimonial communica-
tion.” The parties disagree about both the meaning of “tes-
timonial” and whether the consent directive fits the proposed 
definitions.

A
Petitioner contends that a compelled statement is testimo-

nial if the Government could use the content of the speech 
or writing, as opposed to its physical characteristics, to fur-
ther a criminal investigation of the witness. The second half 
of petitioner’s “testimonial” test is that the statement must 
be incriminating, which is, of course, already a separate re-

5 As noted above, the District Court concluded that the consent direc-
tive was incriminating in that it would furnish the Government with a link 
in the chain of evidence leading to Doe’s indictment. Because we ulti-
mately find no testimonial significance in either the contents of the direc-
tive or Doe’s execution of it, we need not, and do not, address the incrimi-
nation element of the privilege.
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quirement for invoking the privilege. Thus, Doe contends, 
in essence, that every written and oral statement significant 
for its content is necessarily testimonial for purposes of the 
Fifth Amendment.6 Under this view, the consent directive 
is testimonial because it is a declarative statement of consent 
made by Doe to the foreign banks, a statement that the Gov-
ernment will use to persuade the banks to produce poten-
tially incriminating account records that would otherwise be 
unavailable to the grand jury.

The Government, on the other hand, suggests that a com-
pelled statement is not testimonial for purposes of the privi-
lege, unless it implicitly or explicitly relates a factual asser-
tion or otherwise conveys information to the Government. 
It argues that, under this view, the consent directive is not 

6 Petitioner’s blanket assertion that a statement is testimonial for Fifth 
Amendment purposes if its content can be used to obtain evidence confuses 
the requirement that the compelled communication be “testimonial” with 
the separate requirement that the communication be “incriminating.” If a 
compelled statement is “not testimonial and for that reason not protected 
by the privilege, it cannot become so because it will lead to incriminating 
evidence.” In re Grand Jury Subpoena, 826 F. 2d, at 1172, n. 2 (concur-
ring opinion).

Petitioner’s heavy reliance on this Court’s decision in Kastigar v. United 
States, 406 U. S. 441 (1972), for a contrary proposition is misguided. 
Kastigar affirmed the constitutionality of 18 U. S. C. §§6002 and 6003, 
which permit the Government to compel testimony as long as the witness is 
immunized against the use in any criminal case of the “testimony or other 
information” provided. In holding that the immunity provided by the stat-
ute is coextensive with the Fifth Amendment privilege, the Court implicitly 
concluded that the privilege prohibits “the use of compelled testimony, as 
well as evidence derived directly and indirectly therefrom.” 406 U. S., at 
453. The prohibition of derivative use is an implementation of the “link in 
the chain of evidence” theory for invocation of the privilege, pursuant to 
which the “compelled testimony” need not itself be incriminating if it would 
lead to the discovery of incriminating evidence. See Hoffman v. United 
States, 341 U. S. 479, 486 (1951). See also Murphy n . Waterfront Comm’n 
of New York Harbor, 378 U. S. 52, 79 (1964); 8 J. Wigmore, Evidence 
§ 2260 (McNaughton rev. 1961) (Wigmore). This prohibition, however, as-
sumes that the suspect’s initial compelled communication is testimonial.
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testimonial because neither the directive itself nor Doe’s 
execution of the form discloses or communicates facts or 
information. Petitioner disagrees.

The Government’s view of the privilege, apparently ac-
cepted by the Courts of Appeals that have considered com-
pelled consent forms,7 is derived largely from this Court’s 
decisions in Fisher and Doe. The issue presented in those 
cases was whether the act of producing subpoenaed docu-
ments, not itself the making of a statement, might nonethe-
less have some protected testimonial aspects. The Court 
concluded that the act of production could constitute pro-
tected testimonial communication because it might entail im-
plicit statements of fact: by producing documents in compli-
ance with a subpoena, the witness would admit that the 
papers existed, were in his possession or control, and were 
authentic. United States v. Doe, 465 U. S., at 613, and n. 11; 
Fisher, 425 U. S., at 409-410; id., at 428, 432 (concurring 
opinions). See Braswell v. United States, ante, at 104; ante, 
at 122 (dissenting opinion). Thus, the Court made clear that 
the Fifth Amendment privilege against self-incrimination ap-
plies to acts that imply assertions of fact.

We reject petitioner’s argument that this test does not con-
trol the determination as to when the privilege applies to oral 
or written statements. While the Court in Fisher and Doe 
did not purport to announce a universal test for determining 
the scope of the privilege, it also did not purport to establish 
a more narrow boundary applicable to acts alone. To the 
contrary, the Court applied basic Fifth Amendment princi-
ples.8 An examination of the Court’s application of these 

7 See In re United States Grand Jury Proceedings (Cid), 767 F. 2d 
1131, 1132 (CA5 1985); In re Grand Jury Proceedings (Ranauro), 814 F. 
2d, at 793; id., at 798 (dissenting opinion); United States v. Davis, 767 F. 
2d, at 1040. See also United States v. Ghidoni, 732 F. 2d, at 816.

8 The decisions in Fisher v. United States, 425 U. S. 391 (1976), and 
United States v. Doe, 465 U. S. 605 (1984), rested on the understanding 
that “ ‘the Court has never on any ground . . . applied the Fifth Amend- 
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principles in other cases indicates the Court’s recognition 
that, in order to be testimonial, an accused’s communication 
must itself, explicitly or implicitly, relate a factual assertion 
or disclose information.9 Only then is a person compelled to 
be a “witness” against himself.

This understanding is perhaps most clearly revealed in 
those cases in which the Court has held that certain acts, 
though incriminating, are not within the privilege. Thus, 
a suspect may be compelled to furnish a blood sample, 
Schmerber v. California, 384 U. S., at 765; to provide a 
handwriting exemplar, Gilbert v. California, 388 U. S., 
at 266-267, or a voice exemplar, United States v. Dionisio, 
410 U. S. 1, 7 (1973); to stand in a lineup, United States v. 
Wade, 388 U. S., at 221-222; and to wear particular clothing, 
Holt v. United States, 218 U. S. 245, 252-253 (1910). These 
decisions are grounded on the proposition that “the privilege 
protects an accused only from being compelled to testify 
against himself, or otherwise provide the State with evidence 
of a testimonial or communicative nature.” Schmerber, 384 
U. S., at 761. The Court accordingly held that the privilege 

ment to prevent the otherwise proper acquisition or use of evidence which, 
in the Court’s view, did not involve compelled testimonial self-incrimination 
of some sort.’” Id., at 611, n. 8, quoting Fisher, 425 U. S., at 399. The 
Court thus squarely held that the Fifth Amendment comes into play “only 
when the accused is compelled to make a testimonial communication that is 
incriminating.” Id., at 408 (emphasis in original); see id., at 409; Doe, 465 
U. S., at 611, 613. These principles were articulated in general terms, not 
as confined to acts. Petitioner has articulated no cogent argument as to 
why the “testimonial” requirement should have one meaning in the context 
of acts, and another meaning in the context of verbal statements.

9 We do not disagree with the dissent that “[t]he expression of the con-
tents of an individual’s mind” is testimonial communication for purposes of 
the Fifth Amendment. Post, at 220, n. 1. We simply disagree with the 
dissent’s conclusion that the execution of the consent directive at issue here 
forced petitioner to express the contents of his mind. In our view, such 
compulsion is more like “be[ing] forced to surrender a key to a strongbox 
containing incriminating documents” than it is like “be[ing] compelled to 
reveal the combination to [petitioner’s] wall safe.” Post, at 219.
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was not implicated in each of those cases, because the suspect 
was not required “to disclose any knowledge he might have,” 
or “to speak his guilt,” Wade, 388 U. S., at 222-223. See 
Dionisio, 410 U. S., at 7; Gilbert, 388 U. S., at 266-267. It 
is the “extortion of information from the accused,” Couch v. 
United States, 409 U. S., at 328, the attempt to force him “to 
disclose the contents of his own mind,” Curcio v. United 
States, 354 U. S. 118, 128 (1957), that implicates the Self-
Incrimination Clause. See also Kastigar v. United States, 
406 U. S. 441, 445 (1972) (the privilege “protects against any 
disclosures that the witness reasonably believes could be 
used in a criminal prosecution or could lead to other evidence 
that might be so used”) (emphasis added). “Unless some at-
tempt is made to secure a communication—written, oral or 
otherwise—upon which reliance is to be placed as involving 
[the accused’s] consciousness of the facts and the operations 
of his mind in expressing it, the demand made upon him is not 
a testimonial one.” 8 Wigmore §2265, p. 386.10

10 Petitioner’s reliance on a statement in this Court’s decision in Schmer-
ber v. California, 384 U. S. 757 (1966), for the proposition that all verbal 
statements sought for their content are testimonial is misplaced. In 
Schmerber, the Court stated that the privilege extends to “an accused’s 
communications, whatever form they might take,” id., at 763-764, but it 
did so in the context of clarifying that the privilege may apply not only 
to verbal communications, as was once thought, but also to physical com-
munications. See United States v. Wade, 388 U. S. 218, 223 (1967). Con-
trary to petitioner’s urging, the Schmerber line of cases does not draw a 
distinction between unprotected evidence sought for its physical charac-
teristics and protected evidence sought for its content. Rather, the Court 
distinguished between the suspect’s being compelled himself to serve as 
evidence and the suspect’s being compelled to disclose or communicate 
information or facts that might serve as or lead to incriminating evidence. 
See, e. g., Schmerber, 384 U. S., at 764. See also Holt v. United States, 
218 U. S. 245, 252-253 (1910); 8 Wigmore §2265, p. 386. In order to 
be privileged, it is not enough that the compelled communication is sought 
for its content. The content itself must have testimonial significance. 
Fisher, 425 U. S., at 408; Gilbert v. California, 388 U. S. 263, 267 (1967); 
Wade, 388 U. S., at 222.
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It is consistent with the history of and the policies underly-
ing the Self-Incrimination Clause to hold that the privilege 
may be asserted only to resist compelled explicit or implicit 
disclosures of incriminating information. Historically, the 
privilege was intended to prevent the use of legal compulsion 
to extract from the accused a sworn communication of facts 
which would incriminate him. Such was the process of the 
ecclesiastical courts and the Star Chamber—the inquisitorial 
method of putting the accused upon his oath and compelling 
him to answer questions designed to uncover uncharged of-
fenses, without evidence from another source. See Andre-
sen v. Maryland, 427 U. S. 463, 470-471 (1976); 8 Wigmore 
§ 2250; E. Griswold, The Fifth Amendment Today 2-3 (1955). 
The major thrust of the policies undergirding the privilege is 
to prevent such compulsion. The Self-Incrimination Clause 
reflects “‘a judgment. . . that the prosecution should [not] be 
free to build up a criminal case, in whole or in part, with the 
assistance of enforced disclosures by the accused’ ” (emphasis 
added). Ullmann n . United States, 350 U. S. 422, 427 
(1956), quoting Maffie v. United States, 209 F. 2d 225, 227 
(CAI 1954). The Court in Murphy n . Waterfront Comm’n of 
New York Harbor, 378 U. S. 52 (1964), explained that the 
privilege is founded on

“our unwillingness to subject those suspected of crime to 
the cruel trilemma of self-accusation, perjury or con-
tempt; our preference for an accusatorial rather than an 
inquisitorial system of criminal justice; our fear that self-
incriminating statements will be elicited by inhumane 
treatment and abuses; our sense of fair play which dic-
tates ‘a fair state-individual balance by requiring the 
government to leave the individual alone until good 
cause is shown for disturbing him and by requiring the 
government in its contest with the individual to shoulder 
the entire load,’. . . ; our respect for the inviolability of 
the human personality and of the right of each individual 
‘to a private enclave where he may lead a private life,’
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. . . ; our distrust of self-deprecatory statements; and 
our realization that the privilege, while sometimes ‘a 
shelter to the guilty,’ is often ‘a protection to the inno-
cent.’” Id., at 55 (citations omitted).

These policies are served when the privilege is asserted to 
spare the accused from having to reveal, directly or indirectly, 
his knowledge of facts relating him to the offense or from hav-
ing to share his thoughts and beliefs with the Government.11

We are not persuaded by petitioner’s arguments that our 
articulation of the privilege fundamentally alters the power of 
the Government to compel an accused to assist in his prosecu-
tion. There are very few instances in which a verbal state-
ment, either oral or written, will not convey information or 
assert facts. The vast majority of verbal statements thus 
will be testimonial and, to that extent at least, will fall within 

11 Petitioner argues that at least some of these policies would be under-
mined unless the Government is required to obtain evidence against an ac-
cused from sources other than his compelled statements, whether or not 
the statements make a factual assertion or convey information. Petitioner 
accordingly maintains that the policy of striking an appropriate balance be-
tween the power of the Government and the sovereignty of the individual 
precludes the Government from compelling an individual to utter or write 
words that lead to incriminating evidence. Even if some of the policies 
underlying the privilege might support petitioner’s interpretation of the 
privilege, “it is clear that the scope of the privilege does not coincide with 
the complex of values it helps to protect. Despite the impact upon the in-
violability of the human personality, and upon our belief in an adversary 
system of criminal justice in which the Government must produce the evi-
dence against an accused through its own independent labors, the prosecu-
tion is allowed to obtain and use . . . evidence which although compelled is 
generally speaking not ‘testimonial,’ Schmerber v. California, 384 U. S. 
757, 761.” Grosso v. United States, 390 U. S. 62, 72-73 (1968) (Bren nan , 
J., concurring). See also Schmerber, 384 U. S., at 762-763. If the soci-
etal interests in privacy, fairness, and restraint of governmental power are 
not unconstitutionally offended by compelling the accused to have his body 
serve as evidence that leads to the development of highly incriminating tes-
timony, as Schmerber and its progeny make clear, it is difficult to under-
stand how compelling a suspect to make a nonfactual statement that facili-
tates the production of evidence by someone else offends the privilege.
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the privilege.12 Furthermore, it should be remembered that 
there are many restrictions on the government’s prosecuto-
rial practices in addition to the Self-Incrimination Clause. 
Indeed, there are other protections against governmental ef-
forts to compel an unwilling suspect to cooperate in an inves-
tigation, including efforts to obtain information from him.13 
We are confident that these provisions, together with the 
Self-Incrimination Clause, will continue to prevent abusive 
investigative techniques.

B
The difficult question whether a compelled communication 

is testimonial for purposes of applying the Fifth Amendment 
often depends on the facts and circumstances of the particu-

12 In particular, we do not agree that our articulation cuts back on the 
Court’s explanation in Miranda v. Arizona, 384 U. S. 436 (1966), that “the 
privilege is fulfilled only when the person is guaranteed the right ‘to remain 
silent unless he chooses to speak in the unfettered exercise of his own 
will.’” Id., at 460, quoting Malloy v. Hogan, 378 U. S. 1, 8 (1964). In 
Miranda, the Court addressed a suspect’s Fifth Amendment privilege in 
the face of custodial interrogation by the government. Our test for when a 
communication is “testimonial” does not authorize law enforcement officials 
to make an unwilling suspect speak in this context. It is clear that the 
accused in a criminal case is exempt from giving answers altogether, for (at 
least on the prosecution’s assumption) they will disclose incriminating in-
formation that the suspect harbors.

To the extent petitioner attempts to construe Miranda as establishing 
an absolute right against being compelled to speak, that understanding is 
refuted by the Court’s decision in United States v. Dionisio, 410 U. S. 1 
(1973), in which the Court held that a suspect may not invoke the privilege 
in refusing to speak for purposes of providing a voice exemplar.

13 For example, the Fourth Amendment generally prevents the govern-
ment from compelling a suspect to consent to a search of his home, cf. 
Schneckloth v. Bustamante, 412 U. S. 218, 248-249 (1973); the attorney- 
client privilege prevents the government from compelling a suspect to di-
rect his attorney to disclose confidential communications, see generally Up-
john Co. v. United States, 449 U. S. 383, 389 (1981); 8 Wigmore § 2292; and 
the Due Process Clause imposes limitations on the government’s ability to 
coerce individuals into participating in criminal prosecutions, see generally 
Rochin v. California, 342 U. S. 165, 174 (1952).
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lar case. Fisher, 425 U. S., at 410. This case is no excep-
tion. We turn, then, to consider whether Doe’s execution of 
the consent directive at issue here would have testimonial 
significance. We agree with the Court of Appeals that it 
would not, because neither the form, nor its execution, com-
municates any factual assertions, implicit or explicit, or con-
veys any information to the Government.

The consent directive itself is not “testimonial. ” It is care-
fully drafted not to make reference to a specific account, but 
only to speak in the hypothetical. Thus, the form does not 
acknowledge that an account in a foreign financial institution 
is in existence or that it is controlled by petitioner. Nor does 
the form indicate whether documents or any other informa-
tion relating to petitioner are present at the foreign bank, as-
suming that such an account does exist. Cf. United States v. 
Ghidoni, 732 F. 2d, at 818; In re Grand Jury Proceedings 
(Ranauro), 814 F. 2d 791, 793 (CAI 1987); In re Grand Jury 
Subpoena, 826 F. 2d 1166, 1170 (CA2 1987), cert, pending 
sub nom. Coe v. United States, No. 87-517; In re United 
States Grand Jury Proceedings (Cid), 767 F. 2d, at 1132. 
The form does not even identify the relevant bank. Al-
though the executed form allows the Government access to a 
potential source of evidence, the directive itself does not 
point the Government toward hidden accounts or otherwise 
provide information that will assist the prosecution in uncov-
ering evidence. The Government must locate that evidence 
“‘by the independent labor of its officers,’” Estelle v. Smith, 
451 U. S. 454, 462 (1981), quoting Culombe v. Connecticut, 
367 U. S. 568, 582 (1961) (opinion announcing the judgment). 
As in Fisher, the Government is not relying upon the “‘truth- 
telling’” of Doe’s directive to show the existence of, or his 
control over, foreign bank account records. See 425 U. S., 
at 411, quoting 8 Wigmore §2264, p. 380.

Given the consent directive’s phraseology, petitioner’s 
compelled act of executing the form has no testimonial signifi-
cance either. By signing the form, Doe makes no statement, 
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explicit or implicit, regarding the existence of a foreign bank 
account or his control over any such account. Nor would his 
execution of the form admit the authenticity of any records 
produced by the bank. Cf. United States v. Ghidoni, 732 F. 
2d, at 818-819; In re Grand Jury Subpoena, 826 F. 2d, at 
1170. Not only does the directive express no view on the 
issue, but because petitioner did not prepare the document, 
any statement by Doe to the effect that it is authentic would 
not establish that the records are genuine. Cf. Fisher, 425 
U. S., at 413. Authentication evidence would have to be 
provided by bank officials.

Finally, we cannot agree with petitioner’s contention that 
his execution of the directive admits or asserts Doe’s consent. 
The form does not state that Doe “consents” to the release of 
bank records. Instead, it states that the directive “shall be 
construed as consent” with respect to Cayman Islands and 
Bermuda bank-secrecy laws. Because the directive explic-
itly indicates that it was signed pursuant to a court order, 
Doe’s compelled execution of the form sheds no light on his 
actual intent or state of mind.14 * The form does “direct” the 

14 The consent directive at issue here differs from the form at issue in 
Ranauro which suggested that the witness, in fact, had consented: “I, [wit-
ness], consent to the production to the [District Court and Grand Jury] of 
any and all records related to any accounts held by, or banking transactions 
engaged in with, [bank X], which are in the name of, or on behalf of: [wit-
ness], if any such records exist.” 814 F. 2d, at 796. Further, the 
Ranauro form, unlike the directive here, did not indicate that it was exe-
cuted under court order. Id., at 795. It is true that the First Circuit 
made clear that its conclusion that the Ranauro form was testimonial did 
not turn on these distinctions, ibid., but we are not sanguine that the dif-
ferences are irrelevant. Even if the Self-Incrimination Clause was not im-
plicated, it might be argued that the compelled signing of such a “consent” 
form raises due process concerns. Cf. In re Grand Jury Subpoena, 826 F. 
2d, at 1171 (finding no due process violation where directive clearly states 
that witness is signing under compulsion of court order); United States v.
Ghidoni, 732 F. 2d, at 818, n. 7 (same). Neither issue, of course, is pre-
sented by this case, and we take no position on whether such compulsion in 
fact would violate Fifth Amendment or due process principles.
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bank to disclose account information and release any records 
that “may” exist and for which Doe “may” be a relevant prin-
cipal. But directing the recipient of a communication to do 
something is not an assertion of fact or, at least in this con-
text, a disclosure of information. In its testimonial signifi-
cance, the execution of such a directive is analogous to the 
production of a handwriting sample or voice exemplar: it is a 
nontestimonial act. In neither case is the suspect’s action 
compelled to obtain “any knowledge he might have.” Wade, 
388 U. S., at 222.15

We read the directive as equivalent to a statement by Doe 
that, although he expresses no opinion about the existence 16 

16 Petitioner apparently maintains that the performance of every com-
pelled act carries with it an implied assertion that the act has been per-
formed by the person who was compelled, and therefore the performance 
of the act is subject to the privilege. In Wade, Gilbert, and Dionisio, the 
Court implicitly rejected this argument. It could be said in those cases 
that the suspect, by providing his handwriting or voice exemplar, implic-
itly “acknowledged” that the writing or voice sample was his. But as the 
holdings make clear, this kind of simple acknowledgment—that the suspect 
in fact performed the compelled act—is not “sufficiently testimonial for 
purposes of the privilege.” Fisher, 425 U. S., at 411. Similarly, the 
acknowledgment that Doe directed the bank to disclose any records the 
bank thinks are Doe’s—an acknowledgment implicit in Doe’s placing his 
signature on the consent directive—is not sufficiently testimonial for pur-
poses of the privilege.

The dissent apparently disagrees with us on this point, although the 
basis for its disagreement is unclear. See post, at 221-222, n. 2. Surely, 
the fact that the executed form creates “a new piece of evidence that may 
be used against petitioner” is not relevant to whether the execution has 
testimonial significance, for the same could be said about the voice and 
writing exemplars the Court found were not testimonial in nature. Simi-
larly irrelevant to the issue presented here is the dissent’s invocation of the 
First Circuit’s hypothetical of how the Government might use the directive 
to link petitioner to whatever documents the banks produce. That hypo-
thetical, as the First Circuit indicated, Ranauro, 814 F. 2d, at 793, goes 
only to showing that the directive may be incriminating, an issue not pre-
sented in this case. See n. 5, supra. It has no bearing on whether the 
compelled execution of the directive is testimonial.
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of, or his control over, any such account, he is authorizing 
the bank to disclose information relating to accounts over 
which, in the bank’s opinion, Doe can exercise the right of 
withdrawal. Cf. Ghidoni, 732 F. 2d, at 818, n. 8 (similarly 
interpreting a nearly identical consent directive). When 
forwarded to the bank along with a subpoena, the executed 
directive, if effective under local law,16 will simply make it 
possible for the recipient bank to comply with the Govern-
ment’s request to produce such records. As a result, if the 
Government obtains bank records after Doe signs the direc-
tive, the only factual statement made by anyone will be the 
bank's implicit declaration, by its act of production in re-
sponse to the subpoena, that it believes the accounts to be pe-
titioner’s. Cf. Fisher, 425 U. S., at 410, 412-413. The fact 
that the bank’s customer has directed the disclosure of his 
records “would say nothing about the correctness of the 
bank’s representations.” Brief for United States 21-22. 
Indeed, the Second and Eleventh Circuits have concluded 
that consent directives virtually identical to the one here are 
inadmissible as an admission by the signator of either control 
or existence. In re Grand Jury Subpoena, 826 F. 2d, at 
1171; Ghidoni, 732 F. 2d, at 818, and n. 9. 16

16 The Government of the Cayman Islands maintains that a compelled 
consent, such as the one at issue in this case, is not sufficient to authorize 
the release of confidential financial records protected by Cayman law. 
Brief for Government of Cayman Islands as Amicus Curiae 9-11. The 
Grand Court of the Cayman Islands has held expressly that a consent di-
rective signed pursuant to an order of a United States court and at the risk 
of contempt sanctions, could not constitute “consent” under the Cayman 
confidentiality law. See In re ABC Ltd., 1984 C. I. L. R. 130 (1984) (re-
viewing the consent directive at issue in Ghidoni). The United States ob-
serves that the cited decision has not been appealed and argues accordingly 
that Cayman law on the point has not been definitely settled.

The effectiveness of the directive under foreign law has no bearing on 
the constitutional issue in this case. Nevertheless, we are not unaware of 
the international comity questions implicated by the Government’s at-
tempts to overcome protections afforded by the laws of another nation. 
We are not called upon to address those questions here.
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III
Because the consent directive is not testimonial in nature, 

we conclude that the District Court’s order compelling peti-
tioner to sign the directive does not violate his Fifth Amend-
ment privilege against self-incrimination. Accordingly, the 
judgment of the Court of Appeals is affirmed.

It is so ordered.
Justic e  Steve ns , dissenting.
A defendant can be compelled to produce material evidence 

that is incriminating. Fingerprints, blood samples, voice 
exemplars, handwriting specimens, or other items of physical 
evidence may be extracted from a defendant against his will. 
But can he be compelled to use his mind to assist the prosecu-
tion in convicting him of a crime? I think not. He may in 
some cases be forced to surrender a key to a strongbox con-
taining incriminating documents, but I do not believe he can 
be compelled to reveal the combination to his wall safe—by 
word or deed.

The document the Government seeks to extract from John 
Doe purports to order third parties to take action that will 
lead to the discovery of incriminating evidence. The direc-
tive itself may not betray any knowledge petitioner may have 
about the circumstances of the offenses being investigated by 
the grand jury, but it nevertheless purports to evidence a 
reasoned decision by Doe to authorize action by others. The 
forced execution of this document differs from the forced 
production of physical evidence just as human beings differ 
from other animals.1

1 The forced production of physical evidence, which we have condoned, 
see Gilbert v. California, 388 U. S. 263 (1967) (handwriting exemplar); 
United States v. Wade, 388 U. S. 218 (1967) (voice exemplar); Schmerber 
v. California, 384 U. S. 757 (1966) (blood test); Holt v. United States, 218 
U. S. 245 (1910) (lineup), involves no intrusion upon the contents of the 
mind of the accused. See Schmerber, 384 U. S., at 765 (forced blood test 
permissible because it does not involve “even a shadow of testimonial com-
pulsion upon or enforced communication by the accused”). The forced 
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If John Doe can be compelled to use his mind to assist the 
Government in developing its case, I think he will be forced 
“to be a witness against himself.” The fundamental purpose 
of the Fifth Amendment was to mark the line between the 
kind of inquisition conducted by the Star Chamber and what 
we proudly describe as our accusatorial system of justice. It 

execution of a document that purports to convey the signer’s authority, 
however, does invade the dignity of the human mind; it purports to commu-
nicate a deliberate command. The intrusion on the dignity of the individ-
ual is not diminished by the fact that the document does not reflect the true 
state of the signer’s mind. Indeed, that the assertions petitioner is forced 
to utter by executing the document are false, causes an even greater viola-
tion of human dignity. For the same reason a person cannot be forced to 
sign a document purporting to authorize the entry of judgment against 
himself, cf. Brady v. United States, 397 U. S. 742, 748 (1970), I do not 
believe he can be forced to sign a document purporting to authorize the 
disclosure of incriminating evidence. In both cases the accused is being 
compelled “to be a witness against himself”; indeed, here he is being com-
pelled to bear false witness against himself.

The expression of the contents of an individual’s mind falls squarely 
within the protection of the Fifth Amendment. Boyd v. United States, 
116 U. S. 616, 633-635 (1886); Fisher v. United States, 425 U. S. 391, 420 
(1976). Justice Holmes’ observation that “the prohibition of compelling a 
man in a criminal court to be witness against himself is a prohibition of the 
use of physical or moral compulsion to extort communications from him,” 
Holt v. United States, 218 U. S., at 252-253, manifests a recognition that 
virtually any communication reveals the contents of the mind of the 
speaker. Thus the Fifth Amendment privilege is fulfilled only when the 
person is guaranteed the right “ ‘to remain silent unless he chooses to speak 
in the unfettered exercise of his own will.’” Miranda v. Arizona, 384 
U. S. 436, 460 (1966) (quoting Malloy v. Hogan, 378 U. S. 1, 8 (1964)). 
The deviation from this principle can only lead to mischievous abuse of the 
dignity the Fifth Amendment commands the Government afford its citi-
zens. Cf. Schmerber v. California, 384 U. S., at 764. The instant case is 
illustrative. In allowing the Government to compel petitioner to execute 
the directive, the Court permits the Government to compel petitioner to 
speak against his will in answer to the question “Do you consent to the 
release of these documents?” Beyond this affront, however, the Govern-
ment is being permitted also to demand that the answer be “yes.”
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reflects “our respect for the inviolability of the human person-
ality,” Murphy v. Waterfront Comm’n of New York Harbor, 
378 U. S. 52, 55 (1964). “[I]t is an explicit right of a natural 
person, protecting the realm of human thought and expres-
sion.” Braswell n . United States, ante, at 119 (Kennedy , 
J., dissenting). In my opinion that protection gives John 
Doe the right to refuse to sign the directive authorizing 
access to the records of any bank account that he may con-
trol.2 Accordingly, I respectfully dissent.

2 The Fifth Amendment provides that no person “shall be compelled in 
any criminal case to be a witness against himself.” A witness is one who 
“gives evidence in a cause.” T. Cunningham, 2 New and Complete Law 
Dictionary (2d ed. 1771). The Court carefully scrutinizes the particular di-
rective at issue here to determine whether its “form” or “execution” “com-
municates any factual assertions, implicit or explicit, or conveys any in-
formation to the Government.” Ante, at 215. But the Court’s opinion 
errs in focusing only on whether the directive reveals historical facts, ig-
noring that the execution of the directive creates new facts and a new piece 
of evidence that may be used against petitioner. The Court determines 
that the document’s form has no testimonial significance because it does not 
reveal the identity of any particular banks or acknowledge the existence of 
any particular foreign accounts. This much is true. But the document 
does reveal exactly what it purports to reveal, which is that petitioner “di-
rects,” see ante, at 204-205, n. 2, the release of any documents that 
conform to the description contained in the statement. Thus, by execut-
ing the document, petitioner admits a state of mind, a present-tense desire. 
That the directive asserts that it was executed “pursuant to” court order 
does not save petitioner from this compelled admission. Only the most so-
phisticated bank officer could be expected to understand the phrase “pur-
suant to that certain order,” ibid., to mean “executed involuntarily under 
pain of contempt.” But even if the directive expressly revealed its invol-
untary character, it would still communicate the direction that incriminat-
ing documents be produced.

By executing the document, petitioner creates evidence that has inde-
pendent significance. The Court’s opinion does not foreclose the possibil-
ity that the Government will attempt to introduce the directive itself to 
create a link between petitioner and whatever documents the Government 
is able to secure through use of the directive. This danger was fully 
described in an example employed by the First Circuit in its analysis of a
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document, which, like the one at issue here, did not assert the existence of 
any particular bank records or accounts:
“Suppose that at trial the government were to introduce bank records pro-
duced in response to a subpoena that had been accompanied by the consent 
form and that it was not apparent from the face of the records or otherwise 
how [defendant] was linked to them. Suppose also that the government 
then introduced the subpoena and consent form, and a government witness 
testified that the bank records were received in response to the subpoena 
and consent form. . . . Would not the evidence linking [defendant] to the 
records be his own testimonial admission of consent?” In re Grand Jury 
Proceedings (Ranauro), 814 F. 2d 791, 793 (1987).
The example reveals that the compelled execution causes the creation of 
evidence that did not exist before and which through the Government’s 
artifice may become part of the prosecution’s case against petitioner. The 
example also demonstrates that the “testimonial” significance of the direc-
tive can only be appreciated if the document is considered in its completed 
form from the perspective of an individual who knows no more about the 
circumstances of its creation than is revealed on its face. The fact that the 
document was produced under compulsion, which the Court relies on in as-
serting that the directive “sheds no light on [petitioner’s] actual intent or 
state of mind,” ante, at 216, is not relevant to consideration of the docu-
ment’s testimonial significance.

A critical issue at any trial at which the Government seeks to introduce 
bank records produced by a compulsory directive would be proof that the 
documents pertain to accounts within the control of the defendant. The 
directive relates the testimonial fact that the defendant ordered the pro-
duction of those documents which relate to any account he has at a bank or 
trust company or over which he has signatory authority. Perhaps this tes-
timony alone does not prove the fact of control, but it is certainly probative 
of that fact. The defendant can no longer testify without contradiction 
from the face of the directive that he never authorized the production of 
records relating to his accounts. The directive that he was compelled to 
create testifies against him.
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FLORIDA ET AL. V. LONG ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE ELEVENTH CIRCUIT

No. 86-1685. Argued February 22, 1988—Decided June 22, 1988

Los Angeles Dept, of Water and Power n . Manhart, 435 U. S. 702, held 
that unequal pension plan contributions for male and female employees 
based on actuarial tables reflecting women’s greater life spans violated 
the sex discrimination prohibitions of Title VII of the Civil Rights Act of 
1964. Arizona Governing Committee for Tax Deferred Annuity and 
Deferred Compensation Plans v. Norris, 463 U. S. 1073, extended this 
nondiscrimination principle to unequal benefits payments. Florida’s 
Retirement System (Florida System) for state and local government em-
ployees has always required equal contributions and equal “normal” 
benefits for similarly situated male and female employees. Until Nor-
ris, the Florida System also offered three retirement benefit options that 
were calculated in accordance with sex-based actuarial tables yielding 
lower monthly benefits for male retirees. Immediately after Norris, 
Florida adopted unisex actuarial tables equalizing benefits under all of 
the offered plans for similarly situated male and female employees retir-
ing after Norris' effective date. Respondents, male employees who had 
retired before that date as optional plan participants, filed a class action 
in Federal District Court, alleging that the optional plans violated Title 
VIL The court entered summary judgment for respondents, award-
ing relief to class members who retired after Manhart’s, and before 
Norris’, effective date, by retroactively “topping up” monthly benefits to 
the current unisex levels for the period between Manhart and the date of 
the court’s judgment. Class members were also awarded topped-up 
future benefits, commencing on the latter date. The Court of Appeals 
affirmed.

Held:
1. Norris, rather than Manhart, establishes the appropriate date for 

commencing liability for employer-operated pension plans that offered 
discriminatory payment options, and liability may not be imposed for 
pre-Norris conduct. Pp. 229-238.

(a) Contrary to the Court of Appeals’ holding, Manhart did not 
place Florida on notice that optional pension plans offering sex-based 
benefits violated Title VIL Manhart carefully limited its holding to un-
equal contributions, as distinct from benefits payments, and recognized 
an open market exception allowing each employee to purchase with the 
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contributions made on his or her behalf the largest benefit commercially 
available. In view of the substantial departure from existing practice 
that Manhart ordered, pension fund administrators could have reason-
ably concluded that the decision was confined to sex-based contributions, 
and did not prohibit plans from offering optional sex-based annuities sim-
ilar to those offered by insurance companies on the open market, as long 
as the options included a sex-neutral benefit. Thus, Florida’s continu-
ance of the optional plans until Norris—which expressly prohibited un-
equal benefits and excluded from the open market exception plans which 
offered annuities duplicating those available from private companies — 
does not justify imposition of a retroactive award. Pp. 230-235.

(b) In the pension context, retroactive awards are not necessary to 
further Title Vil’s purposes and to ensure compliance with this Court’s 
decisions, since Florida acted immediately after Norris to correct its dis-
criminatory optional plans, and there is no evidence that employers in 
general have not complied with the requirements of Manhart and Nor-
ris. P. 235.

(c) The imposition of retroactive liability on the States, local gov-
ernments, and other employers that offered sex-based pension plans to 
their employees would be inequitable, particularly since it would impose 
financial costs that would threaten the security of both the plans and 
their beneficiaries. The appropriateness of retroactive relief must be 
based upon broad principle, and not solely upon the particular circum-
stances of a case. Thus, the fact that the Florida System currently pos-
sesses a surplus and can afford the awards against it cannot control here, 
since basing an award on a particular pension fund’s current financial 
status would amount to imposing a penalty for prudent management. 
Similarly, the fact that Florida’s pension administrators might have 
speculated in internal memoranda and discussions that Manhart prohib-
ited the continuation of sex-based benefits cannot authorize retroactive 
awards, since the meaning and scope of a decision do not rest on subjec-
tive interpretations by discrete, affected persons and their legal advis-
ers. Pp. 235-238.

2. Both awards made by the District Court are impermissible. The 
first award, which requires prejudgment benefits adjustments, is retro-
active without doubt and is therefore prohibited by this decision. The 
second award, which requires postjudgment adjustments, is also funda-
mentally retroactive even though it relates to future payments, since it 
increases benefits that were meant to be fixed on the basis of contribu-
tion levels and actuarial assumptions applicable when the retirement oc-
curred and funding provisions were made, thereby undermining the 
plan’s basic financial calculus and affecting its ability to meet its accrued 
obligations. It is not correct to consider benefits payments based on a 
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retirement that has already occurred as a sort of continuing violation, 
since this would ignore the essential assumptions of an actuarially funded 
pension plan and would in every case render employers liable for all past 
conduct, regardless of whether the liability principle was first announced 
by Manhart, Norris, or this decision. Pp. 238-240.

805 F. 2d 1542, reversed.

Kenn edy , J., delivered the opinion of the Court, in which Rehn qu ist , 
C. J., and Whit e , O’Con no r , and Scali a , JJ., joined. Bla ckmu n , J., 
filed an opinion concurring in part and dissenting in part, in which Bren -
nan  and Mars ha ll , JJ., joined, post, p. 240. Stev ens , J., filed a dis-
senting opinion, post, p. 247.

Charles T. Collette argued the cause for petitioners. With 
him on the briefs was Bruce A. Minnick.

Woodrow M. Melvin, Jr., argued the cause for respond-
ents. With him on the brief were David Popper and Keith 
Olin. Respondent David V. Kerns filed a brief pro se.*

Justi ce  Kennedy  delivered the opinion of the Court.
The questions presented for decision here are the date 

upon which pension funds covered by Title VII of the Civil 
Rights Act of 1964 were required to offer benefit structures 
that did not discriminate on the basis of sex and whether 
persons who retired before that date are entitled to adjusted 
benefits to eliminate any sex discrimination for all future 
benefit payments. We revisit our decisions in Los Angeles 
Dept, of Water and Power v. Manhart, 435 U. S. 702 (1978), 
and Arizona Governing Committee for Tax Deferred Annu-
ity and Deferred Compensation Plans v. Norris, 463 U. S. 
1073 (1983).

The issues before us turn on whether Manhart’s invalida-
tion of discriminatory contributions necessarily apprised em-
ployers that plans which were nondiscriminatory as to con-
tributions must in every case be nondiscriminatory as to 

* Robert E. Williams, Douglas S. McDowell, and Garen E. Dodge filed 
a brief for the Equal Employment Advisory Council et al. as amici curiae 
urging reversal.
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benefits. We conclude that Manhart neither resolved the 
issue nor gave employers notice that benefits necessarily 
were embraced by the decision. The point was not resolved 
in a definitive way until our decision in Norris. We hold 
further that employees who retired before the effective date 
of Norris are not entitled to a readjusted benefits payment 
structure.

I
Since 1970, the State of Florida has operated the Florida 

Retirement System (Florida System) for state employees and 
employees of over 1,100 participating local governments. 
Fla. Stat. § 121.011 et seq. (1987). The Florida System is a 
defined benefit pension plan, which guarantees retirement 
benefits that may not be lowered once the employee retires 
and selects a pension option. The Florida System’s normal 
retirement benefit is a single life plan with monthly payments 
for the employee’s life, calculated as a percentage of the em-
ployee’s average highest salary upon retirement. § 121.091 
(1). Upon retirement, an employee also may select a pen-
sion plan from one of three retirement options: (1) a joint and 
survivorship option providing monthly payments for the re-
tiree’s lifetime and, in the event of the retiree’s death within 
10 years after retirement, the same monthly payments to the 
beneficiary for the balance of the 10-year period; (2) a joint 
annuitant option ensuring monthly benefits for the lives of 
the retiree and his beneficiary; and (3) a joint annuitant 
option providing monthly payments for the lives of the re-
tiree and his beneficiary, but reducing by one third, upon the 
death of either, the monthly benefits to the surviving individ-
ual. § 121.091(6).

The state legislature periodically reviews the Florida Sys-
tem’s finances and operation, and determines the appropriate 
contribution rates for government employers as a percentage 
of the gross compensation of participating employees. Fla. 
Stat. §§ 121.031, 121.061, 121.071 (1987). The State Con-
stitution requires Florida to collect contributions sufficient
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to fund the System on a “sound actuarial basis.” See Fla. 
Const., Art. X, § 14. The Florida System was funded origi-
nally by employer and employee contributions; but, since 
1975, the System has been funded entirely by contributions 
from state and local government employers. Contributions 
for male and female employees with the same length of serv-
ice, age, and salary always have been equal. The normal, or 
single life, plan, moreover, has provided equal monthly bene-
fits to similarly situated male and female employees since the 
inception of the Florida System. Only the payment struc-
ture under the three joint options is in dispute here.

Florida calculates an employee’s normal retirement benefit 
as a product of two variables, with the first variable a 
statutorily determined percentage of the employee’s average 
monthly compensation upon retirement and the second vari-
able the employee’s credited years of employment. Fla. 
Stat. §§ 121.091(l)(a),(b) (1987). The normal retirement ben-
efit is therefore equal for similarly situated male and female 
employees. If a retiring employee selects one of the optional 
joint annuitant plans instead of the normal plan, the Florida 
System then uses a third variable, the retiree’s life expec-
tancy, to determine the present actuarial value of his or her 
normal retirement benefit. § 121.091(6)(b). Until our Nor-
ris decision, Florida calculated a retiree’s life expectancy 
using sex-based actuarial tables. As the male’s life expec-
tancy was less than a female’s, so too was the actuarial value 
of his normal retirement benefit; and, because the optional 
plans operated by a presumed exchange of the normal benefit 
for an optional plan, the lower actuarial value of the male 
benefit caused the male retiree to receive a joint annuitant 
benefit with lower monthly payments.

Immediately after our decision in Norris, Florida acted to 
adopt unisex actuarial tables for all employees in the Florida 
System retiring after August 1, 1983. Under the unisex ta-
bles, male and female retirees similarly situated receive 
equal monthly pension benefits under any of the offered 
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plans. As a result, Florida’s current retirement plans create 
no distinction, either in contributions or in payments, be-
tween employees or between post-Norris retirees on the 
basis of sex.

II
Retirees Hughlan Long and S. Dewey Haas brought this 

suit in the United States District Court for the Northern Dis-
trict of Florida against Florida and various of its officials with 
responsibility for management of the Florida System. They 
alleged that petitioners were violating Title VII of the Civil 
Rights Act of 1964, 78 Stat. 253, as amended, 42 U. S. C. 
§2000e et seq., by operating pension plans that discriminated 
on the basis of sex, and requested the District Court to cer-
tify a class action under Federal Rule of Civil Procedure 23. 
Retirees requested retroactive compensation for underpay-
ment of pension benefits.

On January 20,1983, the District Court approved respond-
ents’ class action, certifying a class consisting of male retirees 
who elected one of the optional plans and who retired after 
March 24, 1972,1 and before August 1, 1983. After an or-
derly progress to the merits, the District Court entered sum-
mary judgment in respondents’ favor, holding that Florida’s 
optional pension plans discriminated against male employees 
in violation of Title VII. The District Court determined that 
the effective date of our decision in Manhart was October 1, 
1978. It awarded relief to class members who retired after 
that date and before August 1, 1983, by retroactive “topping 
up”1 2 of the monthly retirement benefits to Florida’s current

1 March 24, 1972, is the effective date of the Equal Employment Oppor-
tunity Act of 1972, which, for the first time, made public employers like 
Florida and its local governments an “employer” within the meaning of 
Title VIL 86 Stat. 103. See 42 U. S. C. § 2000e. We do not determine 
whether this is the appropriate date for public employers’ liability under 
Title VIL

2 “Topping up” compensates for the difference between the benefits 
male retirees did receive and the benefits they would have received if the 
Florida System had used unisex mortality tables, but would not provide
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unisex levels. The topping up was awarded for the period 
from October 1, 1978, to April 30, 1986, the date of the Dis-
trict Court’s judgment for purposes of damages calculation. 
It also awarded all class members topped-up future monthly 
benefits, commencing on the date of its judgment.

The Court of Appeals for the Eleventh Circuit affirmed. 
805 F. 2d 1542, rehearing denied, 805 F. 2d 1552 (1986) (per 
curiam). It held, in sum, that our decision in Manhart had 
placed employers on notice that pension benefits, not just 
contributions, must be calculated without reliance on sex-
based actuarial tables. Id., at 1547-1548,1551. We granted 
certiorari, 484 U. S. 814 (1987), to consider these issues, and 
we reverse.

Ill
Two aspects of retroactivity analysis are presented by this 

case. The first is whether Manhart or Norris establishes 
the appropriate date for commencing liability for employer-
operated pension plans that offered discriminatory payment 
options. We discuss below the retroactivity principles al-
ready explored in the pension cases and determine that Nor-
ris is the controlling liability date and that liability may not 
be imposed for pre-Norris conduct. The second question 
concerns the proper implementation of our nonretroactivity 
determination. This requires us to determine whether bene-
fit adjustments ordered by the District Court should be clas-
sified as retroactive or prospective. We hold the adjust-
ments are retroactive and that pre-Norris retirees are not 
entitled to adjusted benefits for the violations claimed here.3
male retirees with benefits equal to those female retirees received under 
the sex-based tables. App. to Pet. for Cert. A65. See Los Angeles Dept, 
of 'Water and Power v. Manhart, 435 U. S. 702, 719-720, n. 36 (1978) (full 
equalization “may give the victims of the discrimination more than their 
due”).

8 The parties raise other issues regarding whether 42 U. S. C. § 2000e- 
5(g) limits petitioners’ liability for retroactive compensation to no more 
than two years prior to the filing of a proper Equal Employment Opportu-
nity Commission (EEOC) charge of discrimination and whether 42 U. S. C.
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A
We have identified three criteria for determining whether 

retroactive awards are appropriate in Title VII pension cases 
involving the use of sex-based actuarial tables. Manhart, 
435 U. S., at 719-723; Norris, 463 U. S., at 1105-1107; id., at 
1109-1111 (O’Connor , J., concurring). See also Chevron 
Oil Co. v. Huson, 404 U. S. 97, 105-109 (1971). The first is 
to examine whether the decision established a new principle 
of law, focusing, in this context, on whether Manhart clearly 
defined the employer’s obligations under Title VII with re-
spect to benefits payments. The second criterion is to test 
whether retroactive awards are necessary to the operation 
of Title VII principles by acting to deter deliberate viola-
tions or grudging compliance. The third is to ask whether 
retroactive liability will produce inequitable results for the 
States, employers, retirees, and pension funds affected by 
our decision.

The first criterion, the extent to which new principles of 
law have been established, is of particular significance to our 
holding today. The Court of Appeals held that Manhart 
placed Florida on notice that optional pension plans offer-
ing sex-based benefits violated Title VII, and it awarded 
retroactive relief accordingly. We disagree. The pension 
plan provision at issue in Manhart was the “requirement that 
men and women make unequal contributions to an employer-
operated pension fund.” 435 U. S., at 717. While the 
language of our decision may have suggested the potential 
application of Title VII to unequal payments, we were careful

§2000e-5(e) requires that the plaintiff class be restricted to include only 
those individuals who retired no more than 300 days prior to the filing of 
such an EEOC charge. We do not address these issues because, in either 
case, the relevant liability limitations would be prior to 0107 decision in Ari-
zona Governing Committee for Tax Deferred Annuity and Deferred Com-
pensation Plans v. Norris, 463 U. S. 1073 (1983), which sets the control-
ling date for liability.
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to state that we did not reach that issue. We limited our 
holding to unequal contributions.

We recognized that “[t]here can be no doubt that the prohi-
bition against sex-differentiated employee contributions rep-
resents a marked departure from past practice.” Id., at 722. 
Our decision stated two principal limits on the potential liabil-
ity of employer-operated pension plans. First, we limited 
the holding to the fact pattern then before us. We stated:

“Although we conclude that the Department’s practice 
[of requiring discriminatory pension contributions on the 
basis of sex] violated Title VII, we do not suggest that 
the statute was intended to revolutionize the insurance 
and pension industries. All that is at issue today is a 
requirement that men and women make unequal con-
tributions to an employer-operated pension fund.” Id., 
at 717.

Second, we confined the reach of our decision by recog-
nizing the potential for interaction between an employer-
operated pension plan and pension plans available in the 
marketplace. We said:

“Nothing in our holding implies that it would be un-
lawful for an employer to set aside equal retirement 
contributions for each employee and let each retiree 
purchase the largest benefit which his or her accumu-
lated contributions could command in the open market.” 
Id., at 717-718.

Our references to contributions, as distinct from benefits 
payments, and our recognition of open market forces limited 
the decision and left some doubt regarding its command. 
Ensuing decisions expressed conflicting views of Manhart's 
reach.4 Commentators also expressed conflicting opinions 

4 Compare Peters v. Wayne State University, 691 F. 2d 235 (CA6 1982) 
(use of sex-based tables does not violate Title VII if actuarial value of pen-
sion plans for similarly situated males and females is equal), and EEOC v. 
Colby College, 589 F. 2d 1139, 1146 (CAI 1978) (Coffin, J., concurring)
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regarding the permissible and appropriate scope of the 
decision.5

Not until Norris, decided five years after Manhart, did we 
address the matter of unequal benefits payments and the 
open market exception. Norris extended the principle of 
nondiscrimination to unequal benefits, stating that “the 
classification of employees on the basis of sex is no more per-

(Manhart does not necessarily preclude pension system that offers employ-
ees equal benefit plans as well as optional “actuarially sound” plans, with 
unequal benefits, based on sex-based tables), with Spirt v. Teachers Insur-
ance and Annuity Assn., 691 F. 2d 1054 (CA2 1982) (unequal benefits as 
well as unequal contributions barred under Manhart), vacated and re-
manded, 463 U. S. 1223 (1983), and Sobel v. Yeshiva University, 566 F. 
Supp. 1166, 1192 (SDNY 1983) (following Spirt as binding Circuit law, but 
noting that the Court’s decision to review Norris should end uncertainty 
regarding “[w]hether the Supreme Court will retreat from its Manhart 
holding or offer some reasonable means of applying it in a nondiscrimina- 
tory fashion . . . [and] the Court is almost certain to comment upon several 
types of distribution options which have been offered to avoid a Manhart 
problem” (footnote omitted)), rev’d and remanded, 797 F. 2d 1478 (CA2 
1986), later decision, 656 F. Supp. 587 (SDNY 1987).

6 Compare Jacobs, The Manhart Case: Sex-Based Differentials and the 
Application of Title VII to Pensions, 31 Lab. L. J. 232, 237-238, 244 (1980) 
(noting that “should the majority have intended the plain meaning of its 
words, the decision in Manhart will not invalidate gender-based mortality 
tables and pension benefits”), and Kistler & Healy, Sex Discrimination in 
Pension Plans since Manhart, 32 Lab. L. J. 229 (noting that lower court 
decisions after Manhart “resolved the uncertainty” by extending Manhart 
to “prohibit the payment of sex-based pension benefits as well as the un-
equal contributions procedure originally proscribed”), with Kimball, Re-
verse Sex Discrimination: Manhart, 1979 Am. Bar Found. Research J. 83, 
91-92, 138 (noting expansion of Manhart “far beyond what the Court said 
or even hinted,” and concluding that the effect of Manhart should be 
limited to unequal contribution requirement imposed on employees in 
employer-operated pension plans), and Note, Arizona Governing Commit-
tee for Tax Deferred Annuity and Deferred Compensation Plans v. Nor-
ris: Mandate of Manhart, 86 W. Va. L. Rev. 437, 452 (1983-1984) 
(Manhart significant “for what it did not do. . . . Manhart did not reach 
beyond ‘men and women making unequal contributions to an employer-
operated pension fund’ ”).
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missible at the pay-out stage of a retirement plan than at the 
pay-in stage.” Norris, 463 U. S., at 1081. It also ad-
dressed uncertainty over the open market exception and re-
sponded to discrete issues not raised in Manhart. Granting 
only narrow operation to the open market exception, we ex-
cluded from it employer-operated pension plans which of-
fered annuities that duplicated those available from private 
companies. 463 U. S., at 1087-1088. Norris also con-
demned pension plans offering male and female employee an-
nuities with “the same present actuarial value” where sex-
based differentials resulted. Id., at 1082-1083. Pension 
funds which offered nondiscriminatory plans with alternative 
discriminatory options were also held in noncompliance with 
Title Vil’s requirements. Id., at 1081-1082, and n. 10. 
Thus, some questions left open by Manhart were answered 
in Norris. Our close division in the later case, however, sug-
gests that application of the earlier law to differential bene-
fits was far from obvious.

In view of the substantial departure from existing practice 
that Manhart ordered, pension fund administrators could 
rely with reasonable assurance on its express qualifications 
and conclude that it was confined to cases of sex-based con-
tributions. A few months before our decision in Norris, the 
United States Department of Labor completed a study of 
pension plans and the financial impact of an Equal Employ-
ment Opportunity Commission proposal to adopt an equal 
benefits rule. United States Dept, of Labor, Cost Study of 
the Impact of an Equal Benefits Rule on Pension Benefits 
(Jan. 1983) (hereinafter Cost Study). The Cost Study found 
that “[s]ubstantial percentages of both [defined benefit and 
defined contribution] types of pension plans follow the cus-
tomary insurance industry practice of using sex-segregated 
mortality tables in calculating annuity benefits.” Id., at 2. 
It estimated that 45% of the participants in defined benefit 
plans like the Florida System and 74% of the participants in 
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defined contribution plans continued to receive benefits cal-
culated with sex-based tables. Ibid.

The Florida experience further illustrates the difficulty of 
determining the requirements for full compliance. Since its 
inception, the Florida System not only required equal con-
tributions for male and female employees but also provided a 
primary single life benefit with equal payments to similarly 
situated male and female employees. The primary single life 
benefit is of particular significance, for it complied with both 
Norris and Manhart. See Cost Study 11-12; Hager & Zim- 
pleman, The Norris Decision, Its Implications and Applica-
tion, 32 Drake L. Rev. 913, 938 (1982-1983) (Norris decision 
will “have little effect upon defined benefit plans so far as the 
normal form pension benefit is concerned . . . [since that ben-
efit] already pays equal annuity incomes”).

The provision of optional annuity plans in the Florida Sys-
tem provided employees with a range of choices for their con-
venience. Before Norris, Florida could conclude reasonably 
that, once employees were offered a unisex primary benefit, 
Manhart did not prevent the offering of sex-based annuities 
as options. The alternative for employers who wished to 
control, or were unable to finance, the costs of unisex options 
would be to eliminate optional benefits entirely and offer the 
primary benefit alone. See Hager & Zimpleman, 32 Drake 
L. Rev., at 938-939. Employees do not benefit from the re-
duction of their pension plan options, and Florida may have 
assumed we did not intend to eliminate an employee’s flex-
ibility in choosing a retirement option, so long as the options 
presented included a sex-neutral benefit.

In Norris itself we recognized that Manhart had reserved 
the determination of some major issues. While we narrowed 
the open market exception to include only pension plans 
where employers set aside an equal lump-sum payment and 
the individual employee purchased an annuity from a private 
pension company, 463 U. S., at 1088, we recognized that em-
ployers “reasonably could have assumed that it would be law- 
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fal to make available to its employees annuities offered by in-
surance companies on the open market.” Id., at 1106. The 
pension plan we considered in Norris reflected a reasonable 
application of the open market exception. While the forms 
of the Florida System’s plans and those considered in Norris 
may differ, they are the same in economic substance.

Florida’s continuance of the optional plans until the Norris 
decision does not justify imposition of a retroactive award. 
We note, moreover, that while Florida’s offer of the non- 
discriminatory benefit makes its case against retroactivity 
more compelling, this particular feature is not essential to 
establish that Norris is the effective date for conforming ben-
efit structures. The considerations discussed below are also 
of relevance.

The second and third criteria of retroactivity analysis also 
support our determination that Norris, and not Manhart, 
provides the appropriate date for determining liability and 
relief. In the pension context, we have considered whether 
retroactive awards are necessary to further the purposes 
of Title VII and to ensure compliance with our decisions, 
and we have concluded that retroactivity is not required. 
Manhart, 435 U. S., at 720-721; Norris, supra, at 1110 
(O’Connor , J., concurring). We see no reason to depart 
from that conclusion in the case before us. Florida acted 
immediately after our decision in Norris and modified its 
optional pension plans to provide equal monthly benefits to 
each individual employee who retired after August 1, 1983. 
There is no evidence that employers in general have not com-
plied with the Title VII requirements we announced in Man-
hart and extended in Norris.

Finally, we conclude here, as in Manhart and Norris, that 
the imposition of retroactive liability on the States, local gov-
ernments, and other employers that offered sex-based pen-
sion plans to their employees is inequitable. The effect of 
“drastic changes in the legal rules governing pension and in-
surance funds” on the provision of reserves for unexpected 
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benefits; the complexities of pension funding in an industry 
that had once relied on sex-based tables, coupled with the 
lack of authoritative guidance from the courts or adminis-
trative agencies; the potential instability in pension and re-
tirement programs and the resulting harm to other retirees 
as innocent third parties; and the absence of any reason to 
believe that “the threat of a backpay award” was necessary 
to effect pension fund compliance with our decision, all com-
pelled our conclusion in Manhart that “the rules that apply to 
these funds should not be applied retroactively unless the 
legislature has plainly commanded that result.” Manhart, 
supra, at 720-723. Noting that Congress had, in fact, 
stressed the importance of “making only gradual and pro-
spective changes” in the legal rules governing pension plans, 
435 U. S., at 721-722, n. 40, we concluded, in general terms, 
that the “Albemarle presumption in favor of retroactive re-
lief” should not be applied to this type of Title VII pension 
plan suit. Id., at 723. See Albemarle Paper Co. n . Moody, 
422 U. S. 405, 421 (1975).

In Norris, we reaffirmed our conclusion that retroactive 
liability was inappropriate in Title VII pension plan cases. 
463 U. S., at 1105-1107. Retroactive awards, applied to 
every employer-operated pension plan that did not antici-
pate our decision, would impose financial costs that would 
threaten the security of both the funds and their benefi-
ciaries. Id., at 1110 (O’Connor , J., concurring); id., at 
1094-1095 (Marshal l , J., concurring in judgment in part). 
See also Buck Research Corporation, Trends in Corporate 
Pension Benefits: Unisex Before and After Norris 15 (Oct. 
1983) (survey of Fortune 500 industrial corporations showing 
only 39.8% used unisex tables for their pension annuities 
when Norris was decided).

Respondents argue that Florida’s pension administrators 
had “actual notice from internal memoranda and discussions” 
that the continuation of the sex-based optional pension plans 
after Manhart violated Title VII. 805 F. 2d, at 1550. Simi-
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larly, respondents argue that the Florida System can in fact 
afford the District Court’s $43 million award. Our power to 
order appropriate relief under Title VII is equitable in nature 
and flexible, Manhart, supra, at 718-719; see 42 U. S. C. 
§2000e-5(g), but the particular circumstances of a case are 
not the sole determinant of relief. That Florida’s fund cur-
rently may possess a surplus or that Florida’s administrators 
discussed early intimations of later doctrine should not con-
trol a decision that must be based on a broad principle. 435 
U. S., at 722, n. 42. We will not adopt the premise that the 
appropriateness of a retroactive award turns on a particular 
pension fund’s current financial status, so that financially suc-
cessful pension funds pay but financially insecure pension 
funds do not. To do so imposes a penalty for prudent man-
agement. Similarly, the question whether Manhart placed 
employers on notice of Title Vil’s requirements cannot turn 
on the internal debates of one pension fund’s administrators. 
The meaning and scope of a decision do not rest on the sub-
jective interpretations of discrete, affected persons and their 
legal advisers. We have previously noted that “[i]mportant 
national goals would be frustrated by a regime of discretion 
that ‘produce[d] different results for breaches of duty in situ-
ations that cannot be differentiated in policy.’” Albemarle 
Paper, supra, at 417 (citing Moragne v. States Marine Lines, 
398 U. S. 375, 405 (1970)).

While we hold that Manhart did not establish the date for 
Florida to conform its payment options to unisex standards, 
we do not hesitate to say that Norris did so. If Florida had 
continued to use sex-based actuarial tables to calculate bene-
fits for its pension plans after Norris, the case before us 
would have been an altogether different one. Norris in-
formed covered employers with pension plans of the obliga-
tion under Title VII to provide payment levels, both for con-
tributions and for benefits, that are nondiscriminatory as to 
sex. We conclude that the effective date of our decision in
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Norris provides the appropriate limit on retroactive liability 
in this case.

B
We next consider implementation of our nonretroactiv-

ity determination. The District Court made two separate 
awards. The first, for back compensatory payments to em-
ployees who retired after Manhart and before Norris and 
covering the entire period from Manhart to the date of its 
judgment, is retroactive without doubt and is, by our deci-
sion here, impermissible. The second award required that 
payments after judgment be adjusted for all ^re-Norris male 
retirees who are receiving lower benefits. The District 
Court, and the Court of Appeals in affirming, labeled this 
latter award prospective relief. We disagree.

The distinction between retroactive and prospective relief 
is not always self-evident. An order requiring adjusted fu-
ture payments for pre-Aforris retirees may contain the essen-
tial elements of a retroactive order. Unlike an ordinary in-
junction against future conduct, the effect of an order that 
increases pension benefits to employees who have already re-
tired may be retroactive in a fundamental sense if it corrects 
a fixed calculation based on assumptions that both the State 
and the retiree held when the retirement occurred. Benefits 
are altered despite the circumstance that past contributions 
were keyed to lower benefit payments, which undermines the 
basic financial calculus of a pension plan that determines con-
tribution rates to support a predicted level of payments. 
See Norris, 463 U. S., at 1092 (Marshall , J., concurring in 
judgment in part). Such changes in benefits based on past 
contributions and actuarial assumptions may create a defi-
ciency in the pension fund, requiring additional funds from 
the State and other employers to meet the increased benefits 
liability or forcing the pension plan to violate its contractual 
benefit guarantee to other retirees. In sum, an award in 
many cases may be retroactive in nature “[w]hen a court di-
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rects a change in benefits based on contributions made before 
the court’s order.” Ibid.; see id., at 1105, n. 10.

It is not correct to consider payments of benefits based on a 
retirement that has already occurred as a sort of continuing 
violation. Our decision in Bazemore v. Friday, 478 U. S. 
385 (1986), is not to the contrary. Bazemore concerned the 
continuing payment of discriminatory wages based on em-
ployer practices prior to Title VII. In a salary case, how-
ever, each week’s paycheck is compensation for work pres-
ently performed and completed by an employee. Further, 
the employer does not fund its payroll on an actuarial basis. 
By contrast, a pension plan, funded on an actuarial basis, pro-
vides benefits fixed under a contract between the employer 
and retiree based on a past assessment of an employee’s ex-
pected years of service, date of retirement, average final sal-
ary, and years of projected benefits. In the pension fund 
context, a continuing violation principle in every case would 
render employers liable for all past conduct, regardless of 
whether the liability principle was first announced by Man-
hart, Norris, or our decision here. We cannot recognize a 
principle of equitable relief that ignores the essential assump-
tions of an actuarially funded pension plan.

We applied these principles in Norris and held that an 
order to adjust future annuity payments to female retirees to 
reach equality with payments to similarly situated men was 
“fundamentally retroactive in nature.” 463 U. S., at 1105, 
n. 10. The District Court’s award here is indistinguishable 
in principle from the one found retroactive in Norris. The 
State of Florida determined contribution rates by relying on 
a precise assessment of expected future pension benefits for 
covered state and local government employees. The Con-
stitution of the State of Florida mandated that the fund be 
maintained on a sound actuarial basis. Fla. Const., Art. X, 
§ 14. As Florida guarantees the level of benefits, the Dis-
trict Court’s award affects the pension fund’s ability to meet 
its accrued obligations.
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A different case, and a different assessment of retroactiv-
ity, might result under pension plan structures which do not 
provide retirees with a contractual right to a fixed level of 
benefits or rate of return on contributions. See Spirt v. 
Teachers Insurance & Annuity Assn., 735 F. 2d 23, 28 (CA2 
1984). There, an award for future increase may require nei-
ther additional funding by the State or employer nor violation 
of contractual rights of other retirees. That is not the case 
before us, however. It is essentially retroactive to disrupt 
past pension funding assumptions by requiring further ad-
justments based on conduct that could not reasonably have 
been considered violative of Title VII at the time retirements 
occurred and funding provisions were made. Respondents 
“could not have done anything after [Norris] to eliminate 
[the resulting disparity in the pension fund] short of expend-
ing state funds.” Norris, supra, at 1095 (Marshall , J., 
concurring in judgment in part).

Under the Florida plan, no adjustment in benefits pay-
ments is required for employees who retired before the effec-
tive date of our decision in Norris. As the class here con-
sists only of employees who retired before Norris, it is not 
entitled to the relief ordered by the District Court.

The judgment of the Court of Appeals for the Eleventh 
Circuit is reversed.

It is so ordered.
Justic e  Black mun , with whom Justic e  Brennan  and 

Justi ce  Marshall  join, concurring in part and dissenting in 
part.

The Court’s decision today denies respondents retroactive 
relief on the ground that equitable considerations prevent im-
position of liability for Florida’s actions taken prior to the ef-
fective date of our decision in Arizona Governing Committee 
for Tax Deferred Annuity and Deferred Compensation Plans 
v. Norris, 463 U. S. 1073 (1983). Because I conclude that 
the same equitable considerations mandate retroactive liabil-
ity for Florida’s Title VII violations after this Court’s earlier 
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decision in Los Angeles Dept, of Water and Power v. Man-
hart, 435 U. S. 702 (1978), I dissent from that part of the 
Court’s judgment that categorically denies relief to the post- 
Manhart retirees.1

I
Until its amendment in August 1983, the pension plan the 

State of Florida operated for its employees discriminated on 
the basis of sex in a manner prohibited by Title VII of the 
Civil Rights Act of 1964, 78 Stat. 253, as amended, 42 
U. S. C. § 2000e et seq. To recapitulate briefly, the plan op-
erated as follows: A state employee, upon retirement, could 
choose between two basic pension options—a single-life plan 
or a joint-annuitant plan. An employee selecting the single-
life plan received benefits tied to the employee’s salary and 
length of service. Because the employee’s sex was irrele-
vant to the benefits paid under the single-life plan, this part 
of Florida’s pension plan did not run afoul of Title VII. If, 
however, an employee selected a joint-annuitant plan, the 
amount of benefits the employee received under that plan 
would be tied to the actuarial value of the employee’s single- 
fife plan—a value established for this purpose by the use of 
sex-based actuarial tables. Because, on the average, men do 
not live so long as women, these tables ascribed a greater 
value to a female employee’s single-life plan than to a male’s, 
and, accordingly, the monthly benefits paid out under a fe-
male retiree’s joint-annuitant pension were greater than those 
paid out under a male retiree’s joint-annuitant pension. It is 
undisputed that Title VII prohibits this kind of sex-based dis-
tinction in the provision of retirement benefits.

The issue in this case, of course, is not whether the pension 
plan Florida operated is barred by Title VII, but, rather, 
whether retirees are entitled to retroactive relief for Flori-

1 The parties raise other issues regarding the scope of Florida’s retroac-
tive liability. See ante, at 229-230, n. 3. Like the Court, I take no posi-
tion on these issues.
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da’s discrimination.2 Although retroactive relief is not man-
datory in a Title VII case, see § 706(g), 42 U. S. C. §2000e- 
5(g), the make-whole purpose of Title VII creates a “pre-
sumption in favor of retroactive liability [that] can seldom be 
overcome.” Manhart, 435 U. S., at 719. As the Court 
notes, however, in the context of pension plans that run afoul 
of Title VII, the presumption of retroactive liability may be 
defeated if the relevant law concerning Title VII was not suf-
ficiently clear at the time of the violation. Ante, at 230. In 
both Manhart and Norris, we found that, although pension 
plans were being operated in violation of Title VII, retro-
active liability was inappropriate in part because the plan 
administrators reasonably might have assumed that their 
plans were lawful.

In denying retroactive relief to the post-Manhart retirees 
in this case, the Court concludes that it was not until the deci-
sion in Norris in 1983 that Florida had notice that its pension 
plan was unlawful. It is on this point, in my view, that the 
Court goes astray.

In Manhart, we were faced with a plan which required fe-
male employees to make greater contributions out of their 
paychecks than their male counterparts in order to obtain the 
same monthly pension benefits upon retirement. The em-
ployer sought to justify this difference by noting that since, 
as a group, female employees lived longer than male employ-
ees, “[t]he cost of a pension for the average retired female is 
greater than for the average male retiree because more 
monthly payments must be made to the average woman.” 
435 U. S., at 705. This difference in cost, argued the em-
ployer, allowed the difference in contributions. The Man-
hart Court accepted as true the employer’s proffered ration-
ale for its distinction, but nonetheless concluded that the plan 
violated Title VII. As the Court put it: “The question ... is

21 agree with the Court’s conclusion that all the relief approved by the 
Court of Appeals properly is characterized as retroactive.
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whether the existence or nonexistence of‘discrimination’ is to 
be determined by comparison of class characteristics or indi-
vidual characteristics.” 435 U. S., at 708. The Court’s con-
clusion in Manhart was that Congress intended that individ-
ual characteristics should control. See id., at 708-709. 
Therefore, Title VII required that the pension plan be funded 
through sex-neutral employee contributions.

It is difficult to see any important distinction between that 
case and this one. The Court today relies on the fact that 
the pension plan at issue in Manhart discriminated at the 
contribution stage, while in this case the discrimination sur-
faced at the payment stage. In my view, it was always clear 
that this was a distinction without a difference. In Man-
hart, one sex took home less pay than the other in order to 
receive the same benefits upon retirement. Here, the take- 
home pay was the same, but one sex received a greater bene-
fit upon retirement than the other. Both plans violated Title 
VII because the employer discriminated between men and 
women as a class. I see no plausible theory on which we 
might have distinguished the latter situation from the for-
mer, and the Court today offers none. In short, Manhart 
laid down a general rule that any employer-operated pension 
plan that relied on actuarial differences between women and 
men to the detriment of either group was prohibited by Title 
VII. Florida’s pension plan violated this rule as clearly as 
did the plan at issue in Manhart.

Manhart’s “open-market exception” cast no doubt on this 
fundamental holding. The majority focuses on the state-
ment in Manhart that it might be lawful for “an employer to 
set aside equal retirement contributions for each employee 
and let each retiree purchase the largest benefit which his or 
her accumulated contributions could command in the open 
market,” 435 U. S., at 717-718. The Court ignores, how-
ever, the explanatory footnote to that statement, which 
clearly articulated its rationale: “Title VII. . . primarily gov- 
em[s] relations between employees and their employer, not 
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between employees and third parties.” Id., at 718, n. 33. 
Thus, it should have been evident from the start that the 
open-market exception had nothing to do with a distinction 
between discrimination at the contribution stage and dis-
crimination at the benefit stage. Rather, the exception in-
volved a distinction between discrimination by an employer 
and discrimination by a third party, the latter being gener-
ally outside the scope of Title VII.

Our decision in Norris confirms, rather than casts doubt 
on, the conclusion that the unlawfulness of Florida’s pension 
plan was established and made manifest by our decision in 
Manhart. The five Justices in Norris who found the type of 
plan there at issue barred by Title VII considered as obvious 
the application of Manhart’s rationale to the payment of un-
equal benefits:

“We have no hesitation in holding, as have all but one 
of the lower courts that have considered the question, 
that the classification of employees on the basis of sex is 
no more permissible at the pay-out stage of a retirement 
plan than at the pay-in stage.” 463 U. S., at 1081 (foot-
notes omitted).

“[I]t is just as much discrimination ‘because of. .. sex’ 
to pay a woman lower benefits when she has made the 
same contributions as a man as it is to make her pay 
larger contributions to obtain the same benefits.” Id., 
at 1086.

The Norris majority’s rejection of the contribution/benefit 
distinction was based almost entirely on the reasoning of 
Manhart, and came without mention of the open-market ex-
ception. See 463 U. S., at 1081-1086. See also id., at 1108- 
1109 (O’Connor , J., concurring) (“Title VII clearly does not 
allow an employer to offer a plan to employees under which it 
will collect equal contributions, hold them in a trust account, 
and upon retirement disburse greater monthly checks to men 
than women”) (emphasis added).
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Similarly, Justice Powell’s opinion for those Members of 
the Court who thought that the pension plan at issue in Nor-
ris did not violate Title VII focused on the distinction not 
between contributions and benefits but between employer-
operated pension funds and those, like the one in Norris, that 
were administered by third parties. See 463 U. S., at 1099, 
1103. His opinion did not contest the conclusion reached 
by the Court, id., at 1086, that the plan at issue in Norris 
“plainly would have violated Title VII” if, like the plan 
under scrutiny here, it had been operated by the employers 
themselves.

Nor, finally, does the ultimate conclusion of five Justices in 
Norris that retroactive liability was inappropriate in that 
case call for a like conclusion here. The majority’s decision 
that Manhart did not provide notice that the plan at issue in 
Norris violated Title VII was based solely on the view that, 
because of the open-market exception, “an employer reason-
ably could have assumed that it would be lawful to make 
available to its employees annuities offered by insurance 
companies on the open market.” 463 U. S., at 1106 (Powell, 
J., dissenting in part and concurring in part) (emphasis 
added). See also id., at 1110 (O’Connor , J., concurring) 
(referring to “pension plan administrators, who may have 
thought until our decision today that Title VII did not extend 
to plans involving third-party insurers”) (emphasis added). 
The basis of the reasonable assumption of the lawfulness of 
the plan in Norris—the involvement of third-party insur-
ers—simply has no application in this case.3

3 The majority also places some reliance on a Department of Labor study 
dated nearly five years after our decision in Manhart, which estimated: “In 
the defined benefit plan sector, 45 percent of participants are in plans using 
sex-based tables. In the defined contribution plan sector, 74 percent of 
participants are in plans using sex-based tables.” United States Dept, of 
Labor, Cost Study of the Impact of an Equal Benefits Rule on Pension 
Benefits 2 (Jan. 1983). See ante, at 233-234. As Florida concedes, hvw- 
ever, the Department of Labor’s survey made no distinction between 
employer-operated plans, like the plan in this case, and employer-sponsored 
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Because I conclude that the unlawfulness of Florida’s pen-
sion plan was “clearly foreshadowed” by our decision in 
Manhart, and did not depend on a “new principle of law” an-
nounced in Norris, 463 U. S., at 1109 (O’Connor , J., concur-
ring), I naturally disagree with the Court’s conclusion that 
retroactive liability would be “inequitable.” To the con-
trary, I believe such relief is clearly appropriate. See id., at 
1093. Cf. Chevron Oil Co. v. Huson, 404 U. S. 97, 106 
(1971) (“[T]he decision to be applied nonretroactively must 
establish a new principle of law”) (emphasis added). I note, 
in addition, that no special factors are presented here that 
would make an award of retroactive relief inequitable.

While I conclude that our decision in Manhart put Florida 
on notice that its pension plan violated Title VII, and that 
therefore retroactive relief is appropriate for post-ManfoaW 
retirees, I agree with the majority that those respondents 
who retired before our decision in Manhart are not entitled 
to retroactive relief. An award of retroactive relief to pre- 
Manhart retirees in effect would penalize Florida for its pre- 
Manhart use of sex-based annuity tables. A retroactive 
award of this kind would not be in accord with our decision in 
Manhart to deny such relief because, prior to that decision, 
the use of sex-based tables reasonably might have been as-
sumed to be lawful.

plans, like the plan in Norris. See Brief for Petitioners 33, n. 27. Yet it is 
only the former category of plans that Manhart established was in violation 
of Title VII. The study thus throws little light on the issue in this case.

Nor do I find persuasive the Court’s emphasis on the fact that Florida also 
offered a nondiscriminatory single-annuitant option. See ante, at 234. 
The Court explained in Norris: “Title VII forbids all discrimination concern-
ing ‘compensation, terms, conditions, or privileges of employment’. . . . 
An employer that offers one fringe benefit on a discriminatory basis cannot 
escape liability because he also offers other benefits on a nondiscriminatory 
basis.” 463 U. S., at 1081-1082, n. 10. Neither the language of Title VII 
nor precedents of this Court provided a basis for the contrary conclusion, 
even prior to the decision in Norris.
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II
In summary: I conclude that our decision in Manhart sup-

plies the date after which Florida should be held liable for its 
failure to use unisex tables in calculating retirement benefits. 
Accordingly, I concur in that part of the Court’s judgment 
that denies relief to pre-Manhart retirees, but, for the rea-
sons stated above, I dissent from that part of its judgment 
that categorically denies relief to post-AfanAari retirees.

Justi ce  Stevens , dissenting.
All of us agree that discrimination in the collection of 

contributions from employees prior to our decision in Los 
Angeles Dept, of Water and Power n . Manhart, 435 U. S. 702 
(1978), cannot be remedied retroactively. A somewhat dif-
ferent issue is presented, however, when there is discrimina-
tion in the payment of benefits to employees who retired 
before Manhart was decided. The District Court and the 
Court of Appeals in this case agreed that it would be ineq-
uitable to grant retroactive relief that would adjust the bene-
fits paid to pre-Manhart retirees for the period of unlawful 
discrimination that occurred prior to the date the District 
Court entered its judgment. Both of those courts concluded, 
however, that it would be appropriate to grant prospective 
relief that would increase the benefits payable to male retir-
ees in the future. I agree.

It must be conceded that there is no recovery for any viola-
tion that occurred prior to our decision in Manhart. In the 
present case, however, I think it clear that each month’s dis-
parate retirement check constitutes a separate violation. 
Unlike Arizona Governing Committee for Tax Deferred An-
nuity and Deferred Compensation Plans v. Norris, 463 U. S. 
1073, 1105, n. 10 (1983), the District Court’s order in this 
case does not call upon the State “to fund retroactively the 
deficiency in past contributions made by its . . . retirees.” 
(Powell, J., dissenting in part and concurring in part). 
Rather, even to the extent that the plan was in the past par-
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tially funded by contributions on behalf of individual employ-
ees, those contributions are not directly tied to the employ-
ees’ benefit payments.1 Benefits are instead calculated on 
the basis of a percentage of average annual compensation of 
the participating employee. App. to Pet. for Cert. A39. 
As the Court of Appeals correctly concluded, given the fact 
that the order of relief is accordingly prospective in nature, 
the defendants should not be permitted to “continue to dis-
criminate” in violation of the statute. 805 F. 2d 1542, 1548 
(CA11 1986). The failure to “top up” the pre-Manhart retir-
ees’ future benefit payments is akin to the perpetuation of 
past discrimination that we condemned in Bazemore n . Fri-
day, 478 U. S. 385 (1986).1 2 Moreover, as both the District

1 As the Court of Appeals explained:
“[B]enefits in the [Florida Retirement System] are not based on individual 
contributions for individual employees. Instead the legislature sets a con-
tribution rate for the employer based on the pension plan’s financial needs. 
The Florida legislature has the power and responsibility to increase the 
contribution rates periodically to cover operating costs and the unfunded 
accrued actuarial liability.” 805 F. 2d 1542, 1551 (CA11 1986).
During the period from 1970 to 1975, the plan was funded by a combination 
of contributions from employees and employers, but since 1975 has been 
funded entirely with public funds. Id., at 1545-1546.

2 In Bazemore, we held that a public employer has a duty to eradicate 
salary differentials created as a result of a pattern or practice of racial 
discrimination engaged in prior to the extension of Title VII to public em-
ployers, but perpetuated thereafter. We wrote:

“The error of the Court of Appeals with respect to salary disparities cre-
ated prior to 1972 and perpetuated thereafter is too obvious to warrant 
extended discussion: that the Extension Service discriminated with respect 
to salaries prior to the time it was covered by Title VII does not excuse 
perpetuating that discrimination after the Extension Service became cov-
ered by Title VII. . . . While recovery may not be permitted for pre-1972 
acts of discrimination, to the extent that this discrimination was perpetu-
ated after 1972, liability may be imposed.

“Each week’s paycheck that delivers less to a black than to a similarly 
situated white is a wrong actionable under Title VII, regardless of the fact 
that this pattern was begun prior to the effective date of Title VII.” 478 
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Court and the Court of Appeals concluded, there are no spe-
cial equities in this case militating against the award of this 
type of prospective relief.

I am in complete accord with the result reached by the Dis-
trict Court and the Court of Appeals. Accordingly, while I 
also agree with Justi ce  Blackmun ’s  exposition of the flaws 
in this Court’s analysis, I would affirm the judgment of the 
Court of Appeals in its entirety.

U. S., at 395-396 (Bren na n , J., for a unanimous Court, concurring in 
part).
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BANK OF NOVA SCOTIA v. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE TENTH CIRCUIT

No. 87-578. Argued April 27, 1988—Decided June 22, 1988*

The District Court dismissed an indictment against petitioners and others 
on the basis of prosecutorial misconduct and irregularities in the grand 
jury proceedings, finding that dismissal was proper due to violations of 
Federal Rule of Criminal Procedure 6 and under the “totality of the 
circumstances,” including “numerous” violations of Rules 6(d) and (e); 
violations of 18 U. S. C. §§ 6002 and 6003 and of the Fifth and Sixth 
Amendments to the Federal Constitution; and the prosecution’s knowing 
presentation of misinformation to the grand jury and mistreatment of 
witnesses. In an apparent alternative holding, the District Court also 
ruled that dismissal, pursuant to its supervisory authority, was neces-
sary in order to deter future conduct of this sort. The Court of Appeals 
reversed, ruling that petitioners were not prejudiced by the Govern-
ment’s conduct, and that absent prejudice the District Court lacked the 
authority to invoke its supervisory power to dismiss the indictment.

Held:
1. As a general matter, a district court may not dismiss an indictment 

for errors in grand jury proceedings unless such errors prejudiced the 
defendants. Pp. 254-257.

(a) A federal court may not invoke its supervisory power to circum-
vent the harmless-error inquiry prescribed by Federal Rule of Criminal 
Procedure 52(a). Since Rule 52 was promulgated pursuant to a statute 
which invested the Court with authority to prescribe rules of pleading, 
practice, and procedure, and because that statute provided that “all laws 
in conflict [with such a rule] shall be of no further force and effect,” 18 
U. S. C. § 687 (1946 ed.), Rule 52 is, in every pertinent respect, as bind-
ing as any federal statute. Courts have no more discretion to disregard 
the Rule’s mandate through the exercise of supervisory power than they 
do to disregard constitutional or statutory provisions through the exer-
cise of such power. The conclusion that a showing of prejudice is re-
quired is supported by United States v. Mechanik, 475 U. S. 66, which 
also involved prosecutorial misconduct before a grand jury, and by 
United States v. Hasting, 461 U. S. 499, which, unlike the present cases,

*Together with No. 87-602, Kilpatrick et al. v. United States, also on 
certiorari to the same court.



BANK OF NOVA SCOTIA v. UNITED STATES 251

250 Syllabus

involved constitutional error. A rule permitting federal courts to deal 
more sternly with nonconstitutional harmless errors than with con-
stitutional errors that are likewise harmless would be inappropriate. 
Pp. 254-256.

(b) At least in cases involving nonconstitutional error, the standard 
of prejudice that courts should apply in assessing whether to dismiss an 
indictment prior to the trial’s conclusion is that articulated in United 
States v. Mechanik, supra, at 78 (O’Conn or , J., concurring in judg-
ment), whereby dismissal is appropriate only “if it is established that the 
violations substantially influenced the grand jury’s decision to indict,” or 
if there is “grave doubt” that that decision was free from such substantial 
influence. The present cases must be distinguished from that class of 
cases in which indictments are dismissed because the structural protec-
tions of the grand jury have been so compromised as to render the pro-
ceedings fundamentally unfair, allowing the presumption of prejudice 
without any particular assessment of prejudicial impact. See, e. g., 
Vasquez v. Hillery, 474 U. S. 254 (racial discrimination in selection of 
grand jury), and Ballard v. United States, 329 U. S. 187 (exclusion of 
women from grand jury). Pp. 256-257.

2. The record does not support the conclusion that petitioners were 
prejudiced by prosecutorial misconduct before the grand jury. No con-
stitutional error occurred during the grand jury proceedings, and the 
instances of alleged nonconstitutional prosecutorial misconduct were in-
sufflcient to raise a substantial question, much less a grave doubt, as to 
whether they had a substantial effect on the jury’s decision to indict. 
Pp. 257-263.

821 F. 2d 1456, affirmed.

Kenn edy , J., delivered the opinion of the Court, in which Rehn qu ist , 
C. J., and Bren na n , Whi te , Bla ckmu n , Steve ns , O’Con no r , and 
Scal ia , JJ., joined. Scal ia , J., filed a concurring opinion, post, p. 264. 
Marsh al l , J., filed a dissenting opinion, post, p. 264.

James E. Nesland argued the cause for petitioners in both 
cases. With him on the briefs for petitioner in No. 87-578 
were William B. Pennell, Henry Hatfield, Robert G. Mor- 
villo, and Robert J. Anello. William A. Cohan filed briefs 
for petitioners in No. 87-602.

Deputy Solicitor General Bryson argued the cause for the 
United States in both cases. With him on the brief were 
Solicitor General Fried, Assistant Attorney General Rose,
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Robert H. Klonoff, Gary R. Allen, Robert E. Lindsay, and 
Alan HechtkopfA

Justi ce  Kennedy  delivered the opinion of the Court.
The issue presented is whether a district court may invoke 

its supervisory power to dismiss an indictment for prosecuto-
rial misconduct in a grand jury investigation, where the mis-
conduct does not prejudice the defendants.

I
In 1982, after a 20-month investigation conducted before 

two successive grand juries, eight defendants, including peti-
tioners William A. Kilpatrick, Declan J. O’Donnell, Sheila 
C. Lerner, and The Bank of Nova Scotia, were indicted on 27 
counts. The first 26 counts charged all defendants with con-
spiracy and some of them with mail and tax fraud. Count 27 
charged Kilpatrick with obstruction of justice. The United 
States District Court for the District of Colorado initially 
dismissed the first 26 counts for failure to charge a crime, 
improper pleading, and, as to charges against the bank, for 
failure to allege that the bank or its agents had the requisite 
knowledge and criminal intent. Kilpatrick was tried and 
convicted on the obstruction of justice count.

The Government appealed the dismissal of the first 26 
counts. Before oral argument, however, the Court of Ap-
peals granted a defense motion to remand the case to the Dis-
trict Court for a hearing on whether prosecutorial misconduct 
and irregularities in the grand jury proceedings were addi-
tional grounds for dismissal. United States District Judge 
Fred M. Winner first presided over the post-trial motions 
and granted a new trial to Kilpatrick on the obstruction of 
justice count. The cases were later reassigned to United

tBriefs of amici curiae urging reversal were filed for the American 
Civil Liberties Union Foundation et al. by John A. Powell, Helen Hersh- 
koff, Steven R. Shapiro, Richard F. Ziegler, and Martha F. Davis; and for 
the National Association of Criminal Defense Lawyers by Shelley I. Gil-
man and Larry S. Pozner.
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States District Judge John L. Kane, Jr., to complete the 
post-trial proceedings. After 10 days of hearings, Judge 
Kane dismissed all 27 counts of the indictment. The District 
Court held that dismissal was required for various violations 
of Federal Rule of Criminal Procedure 6. 594 F. Supp. 1324, 
1353 (1984). Further, it ruled dismissal was proper under 
the “totality of the circumstances,” including the “numerous 
violations of Rule 6(d) and (e), Fed. R. Crim. P., violations of 
18 U. S. C. §§ 6002 and 6003, violations of the Fifth and Sixth 
Amendments to the United States Constitution, knowing 
presentation of misinformation to the grand jury and mis-
treatment of witnesses.” Ibid. We shall discuss these find-
ings in more detail below.

The District Court determined that “[a]s a result of the 
conduct of the prosecutors and their entourage of agents, the 
indicting grand jury was not able to undertake its essential 
mission” to act independently of the prosecution. Ibid. In 
an apparent alternative holding, the District Court also ruled 
that

“[t]he supervisory authority of the court must be used in 
circumstances such as those presented in this case to de-
clare with unmistakable intention that such conduct is 
neither ‘silly’ nor ‘frivolous’ and that it will not be toler-
ated.” Ibid.

The Government appealed once again, and a divided panel 
of the Court of Appeals reversed the order of dismissal. 821 
F. 2d 1456 (CAIO 1987). The Court of Appeals first rejected 
the District Court’s conclusion that the violations of Federal 
Rule of Criminal Procedure 6 were an independent ground 
for dismissal of the indictment. It then held that “the total-
ity of conduct before the grand jury did not warrant dismissal 
of the indictment,” id., at 1473, because “the accumulation of 
misconduct by the Government attorneys did not signifi-
cantly infringe on the grand jury’s ability to exercise inde-
pendent judgment.” Id., at 1474. Without a showing of 
such an infringement, the court held, the District Court could 
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not exercise its supervisory authority to dismiss the indict-
ment. Id., at 1474-1475.

The dissenting judge rejected the “view of the majority 
that prejudice to the defendant must be shown before a court 
can exercise its supervisory powers to dismiss an indictment 
on the basis of egregious prosecutorial misconduct.” Id., at 
1476. In her view, the instances of prosecutorial misconduct 
relied on by the District Court pervaded the grand jury pro-
ceedings, rendering the remedy of dismissal necessary to 
safeguard the integrity of the judicial process notwithstand-
ing the absence of prejudice to the defendants. Id., at 
1479-1480.

We hold that, as a general matter, a district court may not 
dismiss an indictment for errors in grand jury proceedings 
unless such errors prejudiced the defendants.

II
In the exercise of its supervisory authority, a federal court 

“may, within limits, formulate procedural rules not specifi-
cally required by the Constitution or the Congress.” United 
States v. Hasting, 461 U. S. 499, 505 (1983). Nevertheless, 
it is well established that “[e]ven a sensible and efficient use 
of the supervisory power... is invalid if it conflicts with con-
stitutional or statutory provisions.” Thomas v. Am, 474 
U. S. 140, 148 (1985). To allow otherwise “would confer on 
the judiciary discretionary power to disregard the considered 
limitations of the law it is charged with enforcing.” United 
States v. Payner, 447 U. S. 727, 737 (1980). Our previous 
cases have not addressed explicitly whether this rationale 
bars exercise of a supervisory authority where, as here, dis-
missal of the indictment would conflict with the harmless- 
error inquiry mandated by the Federal Rules of Criminal 
Procedure.

We now hold that a federal court may not invoke supervi-
sory power to circumvent the harmless-error inquiry pre-
scribed by Federal Rule of Criminal Procedure 52(a). Rule
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52(a) provides that “[a]ny error, defect, irregularity or 
variance which does not affect substantial rights shall be 
disregarded.” The Rule was promulgated pursuant to 18 
U. S. C. §687 (1946 ed.) (currently codified, as amended, at 
18 U. S. C. § 3771), which invested us with authority “to pre-
scribe, from time to time, rules of pleading, practice, and 
procedure with respect to any or all proceedings prior to and 
including verdict...Like its present-day successor, § 687 
provided that after a Rule became effective “all laws in con-
flict therewith shall be of no further force and effect.” It fol-
lows that Rule 52 is, in every pertinent respect, as binding as 
any statute duly enacted by Congress, and federal courts 
have no more discretion to disregard the Rule’s mandate than 
they do to disregard constitutional or statutory provisions. 
The balance struck by the Rule between societal costs and 
the rights of the accused may not casually be overlooked “be-
cause a court has elected to analyze the question under the 
supervisory power.” United States v. Payner, supra, at 736.

Our conclusion that a district court exceeds its powers in 
dismissing an indictment for prosecutorial misconduct not 
prejudicial to the defendant is supported by other decisions of 
this Court. In United States v. Mechanik, 475 U. S. 66 
(1986), we held that there is “no reason not to apply [Rule 
52(a)] to ‘errors, defects, irregularities, or variances’ occur-
ring before a grand jury just as we have applied it to such 
error occurring in the criminal trial itself.” Id., at 71-72. 
In United States v. Hasting, 461 U. S., at 506, we held that 
“[supervisory power to reverse a conviction is not needed as 
a remedy when the error to which it is addressed is harmless 
since, by definition, the conviction would have been obtained 
notwithstanding the asserted error.” We stated that deter-
rence is an inappropriate basis for reversal where “means 
more narrowly tailored to deter objectionable prosecutorial 
conduct are available.” Ibid. We also recognized that 
where the error is harmless, concerns about the “integrity of 
the [judicial] process” will carry less weight, ibid., and that a 
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court may not disregard the doctrine of harmless error sim-
ply “in order to chastise what the court view[s] as prosecuto-
rial overreaching.” Zd., at 507. Unlike the present cases, 
see infra, at 258-259, Hasting involved constitutional error. 
It would be inappropriate to devise a rule permitting federal 
courts to deal more sternly with nonconstitutional harmless 
errors than with constitutional errors that are likewise 
harmless.

Having concluded that our customary harmless-error in-
quiry is applicable where, as in the cases before us, a court is 
asked to dismiss an indictment prior to the conclusion of the 
trial, we turn to the standard of prejudice that courts should 
apply in assessing such claims. We adopt for this purpose, 
at least where dismissal is sought for nonconstitutional error, 
the standard articulated by Justi ce  O’Connor  in her con-
curring opinion in United States v. Mechanik, supra. Under 
this standard, dismissal of the indictment is appropriate only 
“if it is established that the violation substantially influenced 
the grand jury’s decision to indict,” or if there is “grave 
doubt” that the decision to indict was free from the substan-
tial influence of such violations. United States v. Mechanik, 
supra, at 78. This standard is based on our decision in 
Kotteakos v. United States, 328 U. S. 750, 758-759 (1946), 
where, in construing a statute later incorporated into Rule 
52(a), see United States v. Lane, 474 U. S. 438, 454-455 
(1986) (Brennan , J., concurring and dissenting), we held 
that a conviction should not be overturned unless, after 
examining the record as a whole, a court concludes that an 
error may have had “substantial influence” on the outcome of 
the proceeding. 328 U. S., at 765.

To be distinguished from the cases before us are a class of 
cases in which indictments are dismissed, without a particu-
lar assessment of the prejudicial impact of the errors in each 
case, because the errors are deemed fundamental. These 
cases may be explained as isolated exceptions to the harmless- 
error rule. We think, however, that an alternative and
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more clear explanation is that these cases are ones in which 
the structural protections of the grand jury have been so 
compromised as to render the proceedings fundamentally un-
fair, allowing the presumption of prejudice. See Rose v. 
Clark, 478 U. S. 570, 577-578 (1986). These cases are exem-
plified by Vasquez v. Hillery, 474 U. S. 254, 260-264 (1986), 
where we held that racial discrimination in selection of grand 
jurors compelled dismissal of the indictment. In addition to 
involving an error of constitutional magnitude, other reme-
dies were impractical and it could be presumed that a 
discriminatorily selected grand jury would treat defendants 
unfairly. See United States v. Mechanik, supra, at 70-71, 
n. 1. We reached a like conclusion in Ballard v. United 
States, 329 U. S. 187 (1946), where women had been ex-
cluded from the grand jury. The nature of the violation 
allowed a presumption that the defendant was prejudiced, 
and any inquiry into harmless error would have required un-
guided speculation. Such considerations are not presented 
here, and we review the alleged errors to assess their influ-
ence, if any, on the grand jury’s decision to indict in the fac-
tual context of the cases before us.

Ill
Though the standard we have articulated differs from that 

used by the Court of Appeals, we reach the same conclusion 
and affirm its decision reversing the order of dismissal. We 
review the record to set forth the basis of our agreement with 
the Court of Appeals that prejudice has not been established.

The District Court found that the Government had violated 
Federal Rule of Criminal Procedure 6(e) by: (1) disclosing 
grand jury materials to Internal Revenue Service employees 
having civil tax enforcement responsibilities; (2) failing to 
give the court prompt notice of such disclosures; (3) disclos-
ing to potential witnesses the names of targets of the investi-
gation; and (4) instructing two grand jury witnesses, who had 
represented some of the defendants in a separate investiga-
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tion of the same tax shelters, that they were not to reveal the 
substance of their testimony or that they had testified before 
the grand jury. The court also found that the Government 
had violated Federal Rule of Criminal Procedure 6(d) in al-
lowing joint appearances by IRS agents before the grand 
jury for the purpose of reading transcripts to the jurors.

The District Court further concluded that one of the pros-
ecutors improperly argued with an expert witness during a 
recess of the grand jury after the witness gave testimony ad-
verse to the Government. It also held that the Government 
had violated the witness immunity statute, 18 U. S. C. 
§§6002, 6003, by the use of “pocket immunity” (immunity 
granted on representation of the prosecutor rather than by 
order of a judge), and that the Government caused IRS 
agents to mischaracterize testimony given in prior proceed-
ings. Furthermore, the District Court found that the Gov-
ernment violated the Fifth Amendment by calling a number 
of witnesses for the sole purpose of having them assert their 
privilege against self-incrimination and that it had violated 
the Sixth Amendment by conducting postindictment inter-
views of several high-level employees of The Bank of Nova 
Scotia. Finally, the court concluded that the Government 
had caused IRS agents to be sworn as agents of the grand 
jury, thereby elevating their credibility.

As we have noted, no constitutional error occurred during 
the grand jury proceedings. The Court of Appeals con-
cluded that the District Court’s findings of Sixth Amendment 
postindictment violations were unrelated to the grand jury’s 
independence and decisionmaking process because the al-
leged violations occurred after the indictment. We agree 
that it was improper for the District Court to cite such mat-
ters in dismissing the indictment. The Court of Appeals also 
found that no Fifth Amendment violation occurred as a result 
of the Government’s calling seven witnesses to testify despite 
an avowed intention to invoke their Fifth Amendment privi-
lege. We agree that, in the circumstances of these cases,



BANK OF NOVA SCOTIA v. UNITED STATES 259

250 Opinion of the Court

calling the witnesses was not error. The Government was 
not required to take at face value the unsworn assertions 
made by these witnesses outside the grand jury room. Once 
a witness invoked the privilege on the record, the prosecu-
tors immediately ceased all questioning. Throughout the 
proceedings, moreover, the prosecution repeated the caution 
to the grand jury that it was not to draw any adverse infer-
ence from a witness’ invocation of the Fifth Amendment. 
App. 109, 130-131, 131-132, 155, 169-170.

In the cases before us we do not inquire whether the grand 
jury’s independence was infringed. Such an infringement 
may result in grave doubt as to a violation’s effect on the 
grand jury’s decision to indict, but we did not grant certiorari 
to review this conclusion. We note that the Court of Ap-
peals found that the prosecution’s conduct was not “a signifi-
cant infringement on the grand jury’s ability to exercise inde-
pendent judgment,” 821 F. 2d, at 1475, and we accept that 
conclusion here. Finally, we note that we are not faced with 
a history of prosecutorial misconduct, spanning several cases, 
that is so systematic and pervasive as to raise a substantial 
and serious question about the fundamental fairness of the 
process which resulted in the indictment.

We must address, however, whether, despite the grand 
jury’s independence, there was any misconduct by the pros-
ecution that otherwise may have influenced substantially the 
grand jury’s decision to indict, or whether there is grave 
doubt as to whether the decision to indict was so influenced. 
Several instances of misconduct found by the District 
Court—that the prosecutors manipulated the grand jury in-
vestigation to gather evidence for use in civil audits; violated 
the secrecy provisions of Rule 6(e) by publicly identifying the 
targets and the subject matter of the grand jury investiga-
tion; and imposed secrecy obligations in violation of Rule 6(e) 
upon grand jury witnesses—might be relevant to an allega-
tion of a purpose or intent to abuse the grand jury process. 
Here, however, it is plain that these alleged breaches could 
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not have affected the charging decision. We have no occa-
sion to consider them further.

We are left to consider only the District Court’s findings 
that the prosecutors: (1) fashioned and administered unau-
thorized “oaths” to IRS agents in violation of Rule 6(c); (2) 
caused the same IRS agents to “summarize” evidence falsely 
and to assert incorrectly that all the evidence summarized by 
them had been presented previously to the grand jury; (3) de-
liberately berated and mistreated an expert witness for the 
defense in the presence of some grand jurors; (4) abused its 
authority by providing “pocket immunity” to 23 grand jury 
witnesses; and (5) permitted IRS agents to appear in tandem 
to present evidence to the grand jury in violation of Rule 
6(d). We consider each in turn.

The Government administered oaths to IRS agents, swear-
ing them in as “agents” of the grand jury. Although the ad-
ministration of such oaths to IRS agents by the Government 
was unauthorized, there is ample evidence that the jurors un-
derstood that the agents were aligned with the prosecutors. 
At various times a prosecutor referred to the agents as “my 
agent(s),” App. 96, 98, 99, 108, 110, 113, 114, 115, 117, 137, 
153, 163, 165, 171, 176, and, in discussions with the prosecu-
tors, grand jurors referred to the agents as “your guys” or 
“your agents.” Id., at 117, 157. There is nothing in the 
record to indicate that the oaths administered to the IRS 
agents caused their reliability or credibility to be elevated, 
and the effect, if any, on the grand jury’s decision to indict 
was negligible.

The District Court found that, to the prejudice of petition-
ers, IRS agents gave misleading and inaccurate summaries to 
the grand jury just prior to the indictment. Because the 
record does not reveal any prosecutorial misconduct with re-
spect to these summaries, they provide no ground for dis-
missing the indictment. The District Court’s finding that 
the summaries offered by IRS agents contained evidence that 
had not been presented to the grand jury in prior testimony
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boils down to a challenge to the reliability or competence of 
the evidence presented to the grand jury. We have held 
that an indictment valid on its face is not subject to such 
a challenge. United States v. Calandra, 414 U. S. 338, 
344-345 (1974). To the extent that a challenge is made to the 
accuracy of the summaries, the mere fact that evidence itself 
is unreliable is not sufficient to require a dismissal of the in-
dictment. See Costello v. United States, 350 U. S. 359, 363 
(1956) (holding that a court may not look behind the indict-
ment to determine if the evidence upon which it was based is 
sufficient). In light of the record, the finding that the pros-
ecutors knew the evidence to be false or misleading, or that 
the Government caused the agents to testify falsely, is clearly 
erroneous. Although the Government may have had doubts 
about the accuracy of certain aspects of the summaries, this is 
quite different from having knowledge of falsity.

The District Court found that a prosecutor was abusive to 
an expert defense witness during a recess and in the hearing 
of some grand jurors. Although the Government concedes 
that the treatment of the expert tax witness was improper, 
the witness himself testified that his testimony was unaf-
fected by this misconduct. The prosecutors instructed the 
grand jury to disregard anything they may have heard in con-
versations between a prosecutor and a witness, and ex-
plained to the grand jury that such conversations should have 
no influence on its deliberations. App. 191. In light of 
these ameliorative measures, there is nothing to indicate that 
the prosecutor’s conduct toward this witness substantially af-
fected the grand jury’s evaluation of the testimony or its deci-
sion to indict.

The District Court found that the Government granted 
“pocket immunity” to 23 witnesses during the course of the 
grand jury proceedings. Without deciding the propriety of 
granting such immunity to grand jury witnesses, we conclude 
the conduct did not have a substantial effect on the grand 
jury’s decision to indict, and it does not create grave doubt as 
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to whether it affected the grand jury’s decision. Some pros-
ecutors told the grand jury that immunized witnesses re-
tained their Fifth Amendment privilege and could refuse to 
testify, while other prosecutors stated that the witnesses had 
no Fifth Amendment privilege, but we fail to see how this 
could have had a substantial effect on the jury’s assessment 
of the testimony or its decision to indict. The significant 
point is that the jurors were made aware that these wit-
nesses had made a deal with the Government.

Assuming the Government had threatened to withdraw 
immunity from a witness in order to manipulate that witness’ 
testimony, this might have given rise to a finding of preju-
dice. There is no evidence in the record, however, that 
would support such a finding. The Government told a wit-
ness’ attorney that if the witness “testified for Mr. Kilpat-
rick, all bets were off.” The attorney, however, ultimately 
concluded that the prosecution did not mean to imply that 
immunity would be withdrawn if his client testified for Kil-
patrick, but rather that his client would be validly subject to 
prosecution for perjury. 594 F. Supp., at 1338. Although 
the District Court found that the Government’s statement 
was interpreted by the witness to mean that if he testified 
favorably for Kilpatrick his immunity would be withdrawn, 
ibid., neither Judge Winner nor Judge Kane made a defin-
itive finding that the Government improperly threatened the 
witness. The witness may have felt threatened by the pros-
ecutor’s statement, but his subjective fear cannot be ascribed 
to governmental misconduct and was, at most, a consider-
ation bearing on the reliability of his testimony.

Finally, the Government permitted two IRS agents to ap-
pear before the grand jury at the same time for the purpose 
of reading transcripts. Although allowing the agents to read 
to the grand jury in tandem was a violation of Rule 6(d), it 
was not prejudicial. The agents gave no testimony of their 
own during the reading of the transcripts. The grand jury 
was instructed not to ask any questions and the agents were
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instructed not to answer any questions during the readings. 
There is no evidence that the agents’ reading in tandem en-
hanced the credibility of the testimony or otherwise allowed 
the agents to exercise undue influence.

In considering the prejudicial effect of the foregoing in-
stances of alleged misconduct, we note that these incidents 
occurred as isolated episodes in the course of a 20-month in-
vestigation, an investigation involving dozens of witnesses 
and thousands of documents. In view of this context, those 
violations that did occur do not, even when considered cumu-
latively, raise a substantial question, much less a grave 
doubt, as to whether they had a substantial effect on the 
grand jury’s decision to charge.

Errors of the kind alleged in these cases can be remedied 
adequately by means other than dismissal. For example, a 
knowing violation of Rule 6 may be punished as a contempt of 
court. See Fed. Rule Crim. Proc. 6(e)(2). In addition, the 
court may direct a prosecutor to show cause why he should 
not be disciplined and request the bar or the Department of 
Justice to initiate disciplinary proceedings against him. The 
court may also chastise the prosecutor in a published opinion. 
Such remedies allow the court to focus on the culpable indi-
vidual rather than granting a windfall to the unprejudiced 
defendant.

IV

We conclude that the District Court had no authority to 
dismiss the indictment on the basis of prosecutorial miscon-
duct absent a finding that petitioners were prejudiced by 
such misconduct. The prejudicial inquiry must focus on 
whether any violations had an effect on the grand jury’s deci-
sion to indict. If violations did substantially influence this 
decision, or if there is grave doubt that the decision to indict 
was free from such substantial influence, the violations can-
not be deemed harmless. The record will not support the
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conclusion that petitioners can meet this standard. The 
judgment of the Court of Appeals is affirmed.

It is so ordered.

Justic e  Scalia , concurring.
I agree that every United States court has an inherent su-

pervisory authority over the proceedings conducted before it, 
which assuredly includes the power to decline to proceed on 
the basis of an indictment obtained in violation of the law. I 
also agree that we have authority to review lower courts’ ex-
ercise of this supervisory authority, insofar as it affects the 
judgments brought before us, though I do not see the basis 
for any direct authority to supervise lower courts. Cf. 
Frazier n . Heebe, 482 U. S. 641, 651-652 (1987) (Rehnquis t , 
C. J., dissenting). Even less do I see a basis for any court’s 
“supervisory powers to discipline the prosecutors of its juris-
diction,” United States v. Hasting, 461 U. S. 499, 505 (1983), 
except insofar as concerns their performance before the court 
and their qualifications to be members of the court’s bar.

I join the opinion of the Court because I understand the su-
pervisory power at issue here to be of the first sort.

Justi ce  Marshall , dissenting.
I cannot concur in the Court’s decision to apply harmless- 

error analysis to violations of Rule 6 of the Federal Rules of 
Criminal Procedure. I already have outlined my objections 
to the Court’s approach, which converts “Congress’ command 
regarding the proper conduct of grand jury proceedings to 
a mere form of words, without practical effect.” United 
States v. Mechanik, 475 U. S. 66, 84 (1986) (Marshall , J., 
dissenting). Because of the strict protection of the secrecy 
of grand jury proceedings, instances of prosecutorial miscon-
duct rarely come to light. This is especially true in the 
pretrial setting, because defendants’ chief source of informa-
tion about grand jury proceedings is governmental disclo-
sures under the Jencks Act, 18 U. S. C. §3500, which do not
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occur until trial is underway. The fact that a prosecutor 
knows that a Rule 6 violation is unlikely to be discovered 
gives the Rule little enough bite. To afford the occasional 
revelation of prosecutorial misconduct the additional insula-
tion of harmless-error analysis leaves Rule 6 toothless. 
Moreover, as I argued in Mechanik, in this context “[a]ny 
case-by-case analysis to determine whether the defendant 
was actually prejudiced is simply too speculative to afford de-
fendants meaningful protection, and imposes a difficult bur-
den on the courts that outweighs the benefits to be derived.” 
475 U. S., at 86. Given the nature of grand jury proceed-
ings, Rule 6 violations can be deterred and redressed effec-
tively only by a per se rule of dismissal. Today’s decision 
reduces Rule 6 to little more than a code of honor that pros-
ecutors can violate with virtual impunity. I respectfully 
dissent.
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HOUSTON v. LACK, WARDEN

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SIXTH CIRCUIT

No. 87-5428. Argued April 27, 1988—Decided June 24, 1988

While incarcerated in a Tennessee prison, petitioner drafted a pro se notice 
of appeal from the Federal District Court’s judgment dismissing his pro 
se habeas corpus petition, and, 27 days after the judgment, deposited the 
notice with the prison authorities for mailing to the District Court. The 
date of deposit was recorded in the prison’s outgoing mail log. Because 
petitioner lacked the necessary funds, prison authorities refused his 
requests to certify the notice for proof that it had been deposited for 
mailing on the day in question and to send the notice air mail. Although 
the record contains no evidence of when the prison authorities actually 
mailed the notice or when the District Court actually received it, the 
court stamped the notice “filed” 31 days after the habeas judgment—that 
is, one day after the expiration of the 30-day filing period for taking an 
appeal under Federal Rule of Appellate Procedure 4(a)(1). For this rea-
son, the Court of Appeals dismissed the appeal as jurisdictionally out of 
time.

Held: Under Rule 4(a)(1), pro se prisoners’ notices of appeal are “filed” at 
the moment of delivery to prison authorities for forwarding to the dis-
trict court. Cf. Fallen v. United States, 378 U. S. 139 (Stewart, J., con-
curring). Unskilled in law, unaided by counsel, and unable to leave the 
prison, a pro se prisoner’s control over the processing of his notice neces-
sarily ceases as soon as he hands it over to the only public officials to 
whom he has access—the prison authorities—and the only information 
he will likely have is the date he delivered the notice to those authorities 
and the date ultimately stamped upon it. The 30-day deadline for filing 
notices of appeal set forth in 28 U. S. C. §2107, which applies to civil 
actions including habeas proceedings, does not preclude relief for peti-
tioner, since that statute does not define when a notice has been “filed” 
nor in any way suggests that, in the unique circumstances of a pro se 
prisoner, it would be inappropriate to conclude that such filing occurs at 
the moment of delivery to prison officials. Such conclusion is not ne-
gated by the fact that Rules 3(a) and 4(a)(1) specify that the notice should 
be “filed with the clerk of the District Court,” since the relevant question 
is one of timing, not destination, and neither Rule sets forth criteria for 
determining the moment at which the filing has occurred. The general 
rule that receipt by the court clerk constitutes filing, although appropri-
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ate for most civil appeals, should not apply in the pro se prisoner context. 
Nothing in either Rule 3(a) or Rule 4(a)(1) compels the conclusion that 
receipt by the clerk must be the moment of filing in all cases, and, in fact, 
a number of federal courts have recognized exceptions to the general 
principle. Moreover, the rationale for the general rule is that the appel-
lant has no control over delays after the court clerk’s receipt of the no-
tice—a rationale that suggests that the moment of filing here should be 
the moment when the pro se prisoner necessarily loses control over his 
notice: the moment of delivery to prison authorities for forwarding. 
The bright-line rule recognizing receipt by prison authorities as the mo-
ment of filing will also decrease disputes and uncertainty as to when a 
filing actually occurred, since such authorities keep detailed logs for re-
cording the date and time at which they receive papers for mailing and 
can readily dispute a prisoner’s contrary assertions. Relying on the 
date of receipt, by contrast, would raise difficult questions whether the 
prison authorities, the Postal Service, or the court clerk is to blame for 
any delay. Pp. 269-276.

819 F. 2d 289, reversed.

Brenn an , J., delivered the opinion of the Court, in which Whi te , Mar -
sha ll , Bla ckmu n , and Stev ens , JJ., joined. Scal ia , J., filed a dissent-
ing opinion, in which Rehn qu ist , C. J., and O’Con no r  and Kenn edy , 
JJ., joined, post, p. 277.

Penny J. White, by appointment of the Court, 484 U. S. 
1057, argued the cause and filed a brief for petitioner.

Jerry L. Smith, Deputy Attorney General of Tennessee, 
argued the cause for respondent. With him on the brief 
were W. J. Michael Cody, Attorney General, and Gordon 
W. Smith, Assistant Attorney General.*

*A brief of amici curiae urging affirmance was filed for the State of 
South Dakota et al. by Roger A. Tellinghuisen, Attorney General of South 
Dakota, and Craig M. Eichstadt, Assistant Attorney General, and by the 
Attorneys General for their respective States as follows: John Van de 
Kamp of California, Robert Butterworth of Florida, Jim Jones of Idaho, 
Linley E. Pearson of Indiana, Robert T. Stephan of Kansas, Michael C. 
Moore of Mississippi, William L. Webster of Missouri, Mike Greely of Mon-
tana, Robert M. Spire of Nebraska, Stephen E. Merrill of New Hampshire, 
W. Cary Edwards of New Jersey, Lacy H. Thornburg of North Carolina, 
Robert Henry of Oklahoma, Travis Medlock of South Carolina, Mary Sue 
Terry of Virginia, Joseph B. Meyer of Wyoming, and Dave Frohnmayer of 
Oregon.
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Justi ce  Brennan  delivered the opinion of the Court.
Pro se prisoners can file notices of appeal to the federal 

courts of appeals only by delivering them to prison authori-
ties for forwarding to the appropriate district court. The 
question we decide in this case is whether under Federal 
Rule of Appellate Procedure 4(a)(1) such notices are to be 
considered filed at the moment of delivery to prison authori-
ties for forwarding or at some later point in time.

I
Incarcerated in a Tennessee prison, petitioner Prentiss 

Houston filed a pro se petition under 28 U. S. C. § 2254 for a 
writ of habeas corpus in Federal District Court in Tennessee. 
That court declined to appoint counsel and entered judgment 
dismissing the habeas petition on January 7, 1986. Still act-
ing pro se, petitioner drafted a notice of appeal and, on Feb-
ruary 3, 1986 (27 days after the judgment), deposited it with 
the prison authorities for mailing to the District Court. This 
date of deposit was recorded in the prison log of outgoing 
mail. Petitioner also states without contradiction that he re-
quested the prison to certify his notice for proof that it had 
been deposited for mailing on that date and requested that 
the notice be sent air mail, but that the prison refused these 
requests because he lacked funds to pay the fees the prison 
charged for such services. The record does not contain the 
envelope in which the notice of appeal was mailed, and there-
fore does not contain the postmark or any other evidence of 
when the.prison authorities actually mailed the letter. The 
prison log, however, suggests that in addressing the notice 
the petitioner may have mistakenly used the post office box 
number of the Tennessee Supreme Court rather than that of 
the Federal District Court (both of which are in Jackson, 
Tennessee, approximately 81 miles from the prison). Al-
though there is no direct evidence of the date on which the 
District Court received the notice, the notice was stamped



HOUSTON v. LACK 269

266 Opinion of the Court

“filed” by the Clerk of the District Court at 8:30 a.m. on Feb-
ruary 7, 1986, 31 days after the District Court’s judgment 
was entered—that is, one day after the expiration of the 30- 
day fifing period for taking an appeal established by Federal 
Rule of Appellate Procedure 4(a)(1).

Neither the District Court nor respondent suggested that 
the notice of appeal might be untimely. Rather, the District 
Court issued a certificate of probable cause on February 18, 
1986, noting that the appeal presented a “question of first 
impression” in the jurisdiction. App. 22. On March 5,1986, 
the United States Court of Appeals for the Sixth Circuit cir-
culated a briefing schedule to the parties. On March 21, 
1986, however, 13 days after the time had expired to request 
an extension of the time for filing a notice of appeal under 
Federal Rule of Appellate Procedure 4(a)(5), the Court of 
Appeals discovered the time problem concerning the filing of 
petitioner’s notice of appeal and alerted the parties by enter-
ing an order requiring petitioner to show cause why the ap-
peal should not be dismissed for want of jurisdiction. Even-
tually the Court of Appeals appointed counsel to argue the 
time question for petitioner. On May 22, 1987, the court en-
tered an order dismissing the appeal as jurisdictionally out of 
time. We granted certiorari, 484 U. S. 1025 (1988), and now 
reverse.

II

We last addressed questions concerning the timely filing of 
notices of appeals by pro se prisoners in Fallen v. United 
States, 378 U. S. 139 (1964). Fallen involved what was then 
Rule 37(a) of the Federal Rules of Criminal Procedure (the 
substance of which now appears in Federal Rule of Appellate 
Procedure 4(b)), under which a criminal defendant seeking to 
appeal had to file a notice of appeal with the clerk of the dis-
trict court within 10 days after entry of the judgment being
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appealed.1 Two days before the 10-day deadline, Fallen, 
acting without counsel and while incarcerated, deposited a 
notice of appeal with prison authorities for mailing to the 
Clerk of the District Court. The notice, however, was not 
received by the Clerk of the court until four days after the 
deadline. We noted that “the timely filing of a notice of ap-
peal is a jurisdictional prerequisite to the hearing of the ap-
peal,” 378 U. S., at 142, but concluded that Rule 37(a) could 
not be read literally to bar Fallen’s appeal because, under the 
circumstances of that case, Fallen “had done all that could 
reasonably be expected to get the letter to its destination 
within the required 10 days.” Id., at 144. Justice Stewart, 
joined by Justices Clark, Harlan, and Brennan , concurred 
on the ground that “for purposes of Rule 37(a)(2), a defendant 
incarcerated in a federal prison and acting without the aid of 
counsel files his notice of appeal in time, if, within the 10-day 
period provided by the Rule, he delivers such notice to the 
prison authorities for forwarding to the clerk of the District 
Court. In other words, in such a case the jailer is in effect 
the clerk of the District Court within the meaning of Rule 
37.” Ibid.

We conclude that the analysis of the concurring opinion in 
Fallen applies here and that petitioner thus filed his notice 
within the requisite 30-day period when, three days before 
the deadline, he delivered the notice to prison authorities for 
forwarding to the District Court. The situation of prisoners 
seeking to appeal without the aid of counsel is unique. Such 
prisoners cannot take the steps other litigants can take to 
monitor the processing of their notices of appeal and to en-

1 At the time Rule 37(a), as amended in 1956 and 1962, provided:
“(1) Notice of Appeal. An appeal permitted by law from a district court 

to a court of appeals is taken by filing with the clerk of the district court a 
notice of appeal in duplicate. . . .

“(2) Time for Taking Appeal. An appeal by a defendant may be taken 
within 10 days after entry of the judgment or order appealed from. . . .”
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sure that the court clerk receives and stamps their notices of 
appeal before the 30-day deadline. Unlike other litigants, 
pro se prisoners cannot personally travel to the courthouse to 
see that the notice is stamped “filed” or to establish the date 
on which the court received the notice. Other litigants may 
choose to entrust their appeals to the vagaries of the mail and 
the clerk’s process for stamping incoming papers, but only 
the pro se prisoner is forced to do so by his situation. And if 
other litigants do choose to use the mail, they can at least 
place the notice directly into the hands of the United States 
Postal Service (or a private express carrier); and they can fol-
low its progress by calling the court to determine whether 
the notice has been received and stamped, knowing that if 
the mail goes awry they can personally deliver notice at the 
last moment or that their monitoring will provide them with 
evidence to demonstrate either excusable neglect or that the 
notice was not stamped on the date the court received it. 
Pro se prisoners cannot take any of these precautions; nor, by 
definition, do they have lawyers who can take these precau-
tions for them. Worse, the pro se prisoner has no choice but 
to entrust the forwarding of his notice of appeal to prison au-
thorities whom he cannot control or supervise and who may 
have every incentive to delay. No matter how far in ad-
vance the pro se prisoner delivers his notice to the prison 
authorities, he can never be sure that it will ultimately get 
stamped “filed” on time. And if there is a delay the prisoner 
suspects is attributable to the prison authorities, he is un-
likely to have any means of proving it, for his confinement 
prevents him from monitoring the process sufficiently to dis-
tinguish delay on the part of prison authorities from slow mail 
service or the court clerk’s failure to stamp the notice on the 
date received. Unskilled in law, unaided by counsel, and un-
able to leave the prison, his control over the processing of his 
notice necessarily ceases as soon as he hands it over to the 
only public officials to whom he has access—the prison au-
thorities—and the only information he will likely have is the 



272 OCTOBER TERM, 1987

Opinion of the Court 487 U. S.

date he delivered the notice to those prison authorities and 
the date ultimately stamped on his notice.

Respondent stresses that a petition for habeas corpus is a 
civil action, see Browder v. Director, Dept, of Corrections of 
Illinois, 434 U. S. 257, 265, n. 9, 269 (1978), and that the 
timing of the appeal here is thus, unlike the direct criminal 
appeal at issue in Fallen, subject to the statutory deadline 
set out in 28 U. S. C. § 2107. But, as relevant here, § 2107 
merely provides:

“[N]o appeal shall bring any judgment, order or decree 
in an action, suit or proceeding of a civil nature before 
a court of appeals for review unless notice of appeal is 
filed, within thirty days after the entry of such judg-
ment, order or decree.”

The statute thus does not define when a notice of appeal has 
been “filed” or designate the person with whom it must be 
filed, and nothing in the statute suggests that, in the unique 
circumstances of a pro se prisoner, it would be inappropriate 
to conclude that a notice of appeal is “filed” within the mean-
ing of § 2107 at the moment it is delivered to prison officials 
for forwarding to the clerk of the district court.

Federal Rules of Appellate Procedure 3(a) and 4(a)(1) are 
a little more specific. Rule 3(a) provides: “An appeal per-
mitted by law as of right from a district court to a court of 
appeals shall be taken by filing a notice of appeal with the 
clerk of the district court within the time allowed by Rule 4.” 
Rule 4(a)(1) provides:

“In a civil case in which an appeal is permitted by law as 
of right from a district court to a court of appeals the no-
tice of appeal required by Rule 3 shall be filed with the 
clerk of the district court within 30 days after the date of 
entry of the judgment or order appealed from. ...”

Rules 3(a) and 4(a)(1) thus specify that the notice should be 
filed “with the clerk of the district court.” There is, how-
ever, no dispute here that the notice must be directed to the 
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clerk of the district court—delivery of a notice of appeal to 
prison authorities would not under any theory constitute a 
“filing” unless the notice were delivered for forwarding to the 
district court. The question is one of timing, not destination: 
whether the moment of “filing” occurs when the notice is de-
livered to the prison authorities or at some later juncture in 
its processing. The Rules are not dispositive on this point, 
for neither Rule sets forth criteria for determining the mo-
ment at which the “filing” has occurred. See Fallen, 378 
U. S., at 144 (Stewart, J., joined by Clark, Harlan, and 
Brennan , JJ., concurring) (concluding that under Rule 37(a) 
a “filing with the clerk of the district court” of a pro se prison-
er’s notice of appeal occurs when he delivers it to prison au-
thorities for forwarding to the district court). Indeed, our 
own Rules recognize that the moment when a document is 
“filed” with a court can be the moment it is sent to that court. 
See Rule 28.2 (providing that a document can be deemed 
“filed” at the moment it is deposited in the mail for delivery 
to the Clerk of the Court).

Respondent concedes that receipt of a notice of appeal by 
the clerk of the district court suffices to meet the “filing” 
requirement under Rules 3 and 4 even though the notice has 
not yet been formally “filed” by the clerk of the court. 
Parissi v. Telechron, Inc., 349 U. S. 46, 47 (1955); see also, 
e. g., Deloney v. Estelle, 661 F. 2d 1061, 1062-1063 (CA5 
1981); Aldabe v. Aldabe, 616 F. 2d 1089, 1091 (CA9 1980); 
United States v. Solly, 545 F. 2d 874, 876 (CA3 1976). But 
the rationale for concluding that receipt constitutes filing in 
the ordinary civil case is that the appellant has no control 
over delays between the court clerk’s receipt and formal fil-
ing of the notice. See, e. g., Deloney, supra, at 1063; 
Aldabe, supra, at 1091; Solly, supra, at 876. This rationale 
suggests a far different conclusion here, since, as we dis-
cussed above, the lack of control of pro se prisoners over de-
lays extends much further than that of the typical civil liti-
gant: pro se prisoners have no control over delays between 
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the prison authorities’ receipt of the notice and its filing, and 
their lack of freedom bars them from delivering the notice to 
the court clerk personally.

True, a large body of lower court authority has rejected 
the general argument that a notice of appeal is “filed” at the 
moment it is placed in the mail addressed to the clerk of the 
court—this on the ground that receipt by the district court is 
required.2 See, e. g., Haney v. Mizell Memorial Hospital, 
744 F. 2d 1467, 1472 (CA11 1984); In re LBL Sports Center, 
Inc., 684 F. 2d 410, 413 (CA6 1982); Sanchez v. Board of Re-
gents of Texas Southern University, 625 F. 2d 521, 522 (CA5 
1980); In re Bad Bubba Racing Products, Inc., 609 F. 2d 815, 
816 (CA5 1980); Allen v. Schnuckle, 253 F. 2d 195, 197 (CA9 
1958). But see In re Pigge, 539 F. 2d 369 (CA4 1976) (adopt-
ing the mailbox rule). To the extent these cases state the 
general rule in civil appeals, we do not disturb them. But 
we are persuaded that this general rule should not apply 
here. First, as we discussed above, nothing in Rules 3 and 4 
compels the conclusion that, in all cases, receipt by the clerk 
of the district court is the moment of filing. The lower 
courts have, in fact, also held that receipt by a District 
Judge, Halfen v. United States, 324 F. 2d 52, 54 (CAIO 1963), 
or at the former address for the District Court Clerk, Lundy 
v. Union Carbide Corp., 695 F. 2d 394, 395, n. 1 (CA9 1982), 
can be the moment of filing. And the United States Court of 
Appeals for the Federal Circuit does not read Rule 4(a) as 
necessarily making receipt the moment of filing, for under 
Rule 10(a)(1) of that Circuit a notice of appeal can be deemed 
filed on mailing if the district court from which the appeal 

2 Respondent suggests that this Court has rejected the mailbox rule, cit-
ing Parissi v. Telechron, Inc., 349 U. S. 46 (1955), and United States v. 
Lombardo, 241 U. S. 73 (1916). Parissi, though, merely held that timely 
receipt was sufficient, not necessary, to meet the filing requirement under 
28 U. S. C. § 2107, and Lombardo did not involve the filing of a notice of 
appeal but a filing requirement imposed by a criminal statute. Neither 
case involved the efforts of a prisoner to file a notice of appeal without the 
aid of counsel.
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is taken has adopted a rule which deems a document filed 
on mailing. See generally Placeway Construction Corp. v. 
United States, 713 F. 2d 726 (CA Fed. 1983).

Second, the policy grounds for the general rule making 
receipt the moment of filing suggest that delivery to prison 
authorities should instead be the moment of filing in this par-
ticular context. As detailed above, the moment at which pro 
se prisoners necessarily lose control over and contact with 
their notices of appeal is at delivery to prison authorities, not 
receipt by the clerk. Thus, whereas the general rule has 
been justified on the ground that a civil litigant who chooses 
to mail a notice of appeal assumes the risk of untimely deliv-
ery and filing, see, e. g., Bad Bubba, supra, at 816, a pro se 
prisoner has no choice but to hand his notice over to prison 
authorities for forwarding to the court clerk. Further, the 
rejection of the mailbox rule in other contexts has been based 
in part on concerns that it would increase disputes and uncer-
tainty over when a filing occurred and that it would put all 
the evidence about the date of filing in the hands of one 
party. See, e. g., United States v. Lombardo, 241 U. S. 73, 
78 (1916). These administrative concerns lead to the oppo-
site conclusion here. The pro se prisoner does not anony-
mously drop his notice of appeal in a public mailbox—he 
hands it over to prison authorities who have well-developed 
procedures for recording the date and time at which they re-
ceive papers for mailing and who can readily dispute a prison-
er’s assertions that he delivered the paper on a different 
date. Because reference to prison mail logs will generally be 
a straightforward inquiry, making filing turn on the date the 
pro se prisoner delivers the notice to prison authorities for 
mailing is a bright-line rule, not an uncertain one. Relying 
on the date of receipt, by contrast, raises such difficult to 
resolve questions as whether delays by the United States 
Postal Service constituted excusable neglect and whether a 
notice stamped “filed” on one date was actually received ear-



276 OCTOBER TERM, 1987

Opinion of the Court 487 U. S.

lier.3 These questions are made particularly difficult here 
because any delays might instead be attributable to the 
prison authorities’ failure to forward the notice promptly. 
Indeed, since, as everyone concedes, the prison’s failure to 
act promptly cannot bind a pro se prisoner, relying on receipt 
in this context would raise yet more difficult to resolve 
questions whether the prison authorities were dilatory. The 
prison will be the only party with access to at least some of 
the evidence needed to resolve such questions—one of the 
vices the general rule is meant to avoid—and evidence on any 
of these issues will be hard to come by for the prisoner con-
fined to his cell, who can usually only guess whether the 
prison authorities, the Postal Service, or the court clerk is to 
blame for any delay.

We thus conclude that the Court of Appeals had jurisdic-
tion over petitioner’s appeal because the notice of appeal was 
filed at the time petitioner delivered it to the prison authori-
ties for forwarding to the court clerk.4 The judgment of the 
Court of Appeals is accordingly

Reversed.

8 In this very case, for example, it is not clear when the notice was actu-
ally mailed, and petitioner alleges both that the mail service was slower 
than advertised and that the date stamped on the notice is not the date of 
receipt. In connection with the latter allegation, he notes that most of the 
papers mailed to the District Court were stamped as filed at 8:30 a.m. and 
suggests that the time of stamping may simply reflect a method of process-
ing incoming papers wherein the papers received in the court’s post office 
box are not collected and stamped until the start of the following working 
day. See generally In re Piper Aircraft Distribution System Antitrust 
Litigation, 551 F. 2d 213, 216, n. 7 (CA8 1977) (leaving it open to party to 
prove that clerk received the notice of appeal on a date earlier than that 
recorded on it); Da’Ville v. Wise, 470 F. 2d 1364,1365, and n. 2 (CA5 1973) 
(refusing to hold notice untimely when the court clerk’s practices created a 
strong possibility that the notice was not stamped when received).

4 Because of our holding, we need not reach petitioner’s other argu-
ments: that any untimeliness should be excused because he “did all he 
could” under Fallen v. United States, 378 U. S. 139, 144 (1964); that the 
District Court received the notice on time but stamped it late; that he was
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Justic e Scalia , with whom The  Chief  Justi ce , Jus -
tice  O’Connor , and Justi ce  Kennedy  join, dissenting.

Today’s decision obliterates the line between textual con-
struction and textual enactment. It would be within the 
realm of normal judicial creativity (though in my view wrong) 
to interpret the phrase “filed with the clerk” to mean “mailed 
to the clerk,” or even “mailed to the clerk or given to a person 
bearing an obligation to mail to the clerk.” But interpreting 
it to mean “delivered to the clerk or, if you are a prisoner, 
delivered to your warden” is no more acceptable than any of 
an infinite number of variants, such as: “delivered to the 
clerk or, if you are out of the country, delivered to a United 
States consul”; or “delivered to the clerk or, if you are a sol-
dier on active duty in a war zone, delivered to your command-
ing officer”; or “delivered to the clerk or, if you are held hos-
tage in a foreign country, meant to be delivered to the clerk.” 
Like these other examples, the Court’s rule makes a good 
deal of sense. I dissent only because it is not the rule that 
we have promulgated through congressionally prescribed 
procedures.

I
This case requires us to construe one statutory provision 

and two provisions of the Federal Rules of Appellate Proce-
dure. The former is 28 U. S. C. § 2107, which sets a statu-
tory, jurisdictional deadline for the filing of notices of appeal 
in civil actions such as this habeas proceeding. It provides:

“[N]o appeal shall bring any judgment, order or decree 
in an action, suit, or proceeding of a civil nature before a 
court of appeals for review unless notice of appeal is 
filed, within thirty days after the entry of such judg-
ment, order or decree” (emphasis added).

lulled into thinking that his appeal was timely by the issuance of a certifi-
cate of probable cause and a briefing schedule and thus any untimeliness 
should be excused because of “unique circumstances” under Harris Truck 
Lines, Inc. n . Cherry Meat Packers, Inc., 371 U. S. 215, 217 (1962), and 
Thompson v. INS, 375 U. S. 384 (1964); and that his notice of appeal 
should be treated as a motion for extension of time under Rule 4(a)(5).
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Although the statute itself does not define when a notice of 
appeal has been “filed” or designate with whom it must be 
filed, the Federal Rules of Appellate Procedure fill in these 
details. Federal Rule of Appellate Procedure 3(a) provides:

“An appeal permitted by law as of right from a district 
court to a court of appeals shall be taken by filing a no-
tice of appeal with the clerk of the district court within 
the time allowed by Rule 4” (emphasis added).

This is supplemented by Federal Rule of Appellate Proce-
dure 4(a)(1), which provides:

“In a civil case in which an appeal is permitted by law as 
of right from a district court to a court of appeals the no-
tice of appeal required by Rule 3 shall be filed with the 
clerk of the district court within 30 days after the date 
of entry of the judgment or order appealed from . . .” 
(emphasis added).

It is clear, then, that there was a notice of appeal effective to 
give the Court of Appeals jurisdiction in this case if, and only 
if, it was “filed with the clerk of the district court” within the 
30-day period.

The Court observes that “filed with the clerk” could mean 
many different things, including merely “mailed to the clerk.” 
Ante, at 272-274. That is unquestionable. But it is the 
practice in construing such a phrase to pick a single meaning, 
and not to impart first one, and then another, as the judicially 
perceived equities of individual cases might require. Some 
statutory terms, such as “restraint of trade,” Business Elec-
tronics Corp. v. Sharp Electronics Corp., 485 U. S. 717, 
731-733 (1988), invite judicial judgment from case to case; 
but a provision establishing a deadline upon which litigants 
are supposed to rely is not of that sort. That is why we 
adopted the proviso in Rule 28.2 of our own Rules, which the 
Court unexpectedly invokes in support of its position. Rule 
28.2 reads:
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“To be timely filed, a document must be received by 
the Clerk within the time specified for filing, except that 
any document shall be deemed timely filed if it has been 
deposited in a United States post office or mailbox, with 
first-class postage prepaid, and properly addressed to 
the Clerk of this Court, within the time allowed for fil-
ing, and if there is filed with the Clerk a notarized state-
ment by a member of the Bar of this Court, setting forth 
the details of the mailing, and stating that to his knowl-
edge the mailing took place on a particular date within 
the permitted time.” (Emphasis added.)

Since “received by the Clerk” must, in the context of such a 
rule, reasonably be understood to have a unitary meaning, 
which would of course normally be actual receipt, we felt con-
strained to specify an exception in which mailing would suf-
fice. It would have been as inappropriate (though no less 
possible) there as in the present case to create the exception 
through interpretation—reasoning that the Post Office can 
be deemed the agent of the addressee, Household Fire & 
Carriage Accident Ins. Co. v. Grant, 4 Ex. D. 216 (1879) 
(“[P]ost office [is] the agent of both parties”), and hence it is 
theoretically possible to consider the document “received by” 
the Clerk when it is mailed, and the policy considerations 
usually militating in favor of a rule of actual receipt are well 
enough satisfied by an affidavit from a member of our Bar, 
etc.

If the need for a uniform meaning is apparent even with 
respect to ordinary statutory deadlines, and indeed even with 
respect to court-created rules that can be amended at the 
judges’ discretion, it is even more apparent when a statutory 
deadline bearing upon the very jurisdiction of the courts is at 
issue. In that context, allowing courts to give different 
meanings from case to case allows them to expand and con-
tract the scope of their own competence. That this is not en-
visioned is plain (if any citation is needed) from Rule 26(b) of 
the Federal Rules of Appellate Procedure, which specifically 
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excepts from the courts’ broad equitable power to “suspend 
the requirements or provisions of any of these rules in a par-
ticular case,” Fed. Rule App. Proc. 2, the power to “enlarge 
the time for filing a notice of appeal.” When we adopted 
Rules 3 and 4 of the Federal Rules of Appellate Procedure we 
delayed, as required by law, their effective date until 90 days 
after they were “reported to Congress by the Chief Justice,” 
28 U. S. C. § 2072, so that Congress might consider whether 
it wished to legislate any changes in them. Surely Congress 
could not have imagined that “filing . . . with the clerk” in 
Rule 3(a) and “filed with the clerk” in Rule 4(a)(1) could have 
a meaning as remote from plain English as “delivered to the 
warden of a prison”—or whatever else might be held in the 
future to fit today’s announced “rationale . . . that the appel-
lant has no control over delays,” ante, at 273.

The Court seeks to have it both ways, at one and the same 
time abandoning a unitary interpretation of “filed” for pur-
poses of the present decision, yet purporting “not [to] dis-
turb” the many cases stating that a notice of appeal is filed 
when received, “[t]o the extent these cases state the general 
rule.” Ante, at 274. See, e. g., Parissi v. Telechron, Inc., 
349 U. S. 46, 47 (1955) (holding that timely receipt satisfies 
28 U. S. C. §2107); United States v. Lombardo, 241 U. S. 73, 
76 (1916) (“A paper is filed when it is delivered to the proper 
official and by him received and filed”); Haney v. Mizell Me-
morial Hospital, 744 F. 2d 1467, 1472 (CA11 1984); In re 
LBL Sports Center, Inc., 684 F. 2d 410, 413 (CA6 1982); In re 
Robinson, 640 F. 2d 737, 738 (CA5 1981); In re Ramsey, 612 
F. 2d 1220, 1223 (CA9 1980); In re Bad Bubba Racing Prod-
ucts, Inc., 609 F. 2d 815, 816 (CA5 1980); Ward v. Atlantic 
Coast Line R. Co., 265 F. 2d 75, 80 (CA5 1959), rev’d on 
other grounds, 362 U. S. 396 (1960); Allen v. Schnuckle, 253 
F. 2d 195, 197 (CA9 1958). It seems to me that to leave 
them undisturbed only “to the extent [they] state the general 
rule” is to disturb them profoundly. The rationale of today’s 
decision is that any of various theoretically possible meanings 
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of “filed with the clerk” may be adopted—even one as remote 
as “addressed to the clerk and given to the warden”—de-
pending upon what equity requires. It may turn out that we 
will not often agree that equity requires anything other than 
“received by the clerk,” but parties will often argue it, and 
the lower courts will sometimes hold it. Thus is wasteful 
litigation in our appellate courts multiplied.

Petitioner Prentiss Houston’s notice of appeal in this case 
was stamped received 31 days after the District Court’s judg-
ment was entered—that is, one day after the expiration of 
the 30-day filing period set out in Federal Rule of Appellate 
Procedure 4(a)(1). Since there is no legal warrant for creat-
ing a special exception to the rule of receipt for the benefit of 
incarcerated pro se appellants, I cannot join the Court in re-
versing the judgment on that basis.

II
Petitoner advanced several additional arguments support-

ing reversal which the Court did not have to reach. Ante, at 
276-277, n. 4. I must consider them, and, having done so, 
find that none of them has merit.

First, petitioner asserts that his untimeliness in filing his 
notice of appeal should be excused because he “did all 
he could under the circumstances,” as required by Fallen v. 
United States, 378 U. S. 139, 144 (1964). This argument 
fails because there is no warrant for equitable tolling of filing 
deadlines in the civil context of this habeas proceeding as 
there was in the criminal context that was at issue in Fallen. 
The bar erected by § 2107 in civil cases is jurisdictional, and 
this Court is without power to waive it, no matter what the 
equities of a particular case. As noted above, this is made 
explicit in Rule 26(b) of the Federal Rules of Appellate Proce-
dure. In Fallen, by contrast, there was no jurisdictional 
statute at issue, and the relevant Federal Rule of Criminal 
Procedure 2 provided that a “just determination” should be 
achieved. See 378 U. S., at 142.
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Second, petitioner maintains that he was lulled into think-
ing that his appeal was timely by the issuance of a certificate 
of probable cause and briefing schedule, and thus did not 
move for an extension of time within the 30-day grace period, 
see Fed. Rule App. Proc. 4(a)(5). This, he suggests, consti-
tutes a “unique circumstance” of the sort recognized in Har-
ris Truck Lines, Inc. n . Cherry Meat Packers, Inc., 371 
U. S. 215, 217 (1962); Thompson n . INS, 375 U. S. 384, 387 
(1964); and Wolfsohn v. Hankin, 376 U. S. 203 (1964). Peti-
tioner asserts that those cases establish an equitable doctrine 
that sometimes permits the late filing of notices of appeal. 
Our later cases, however, effectively repudiate the Harris 
Truck Lines approach, affirming that the timely filing of a 
notice of appeal is “mandatory and jurisdictional.” Griggs 
v. Provident Consumer Discount Co., 459 U. S. 56, 58, 61 
(1982); see also Browder n . Director, Dept, of Corrections of 
Illinois, 434 U. S. 257 (1978). As we observed in United 
States v. Locke, 471 U. S. 84, 100-101 (1985):

“Filing deadlines, like statutes of limitations, necessarily 
operate harshly and arbitrarily with respect to individ-
uals who fall just on the other side of them, but if the 
concept of a filing deadline is to have any content, the 
deadline must be enforced. ‘Any less rigid standard 
would risk encouraging a lax attitude toward filing 
dates,’ United States v. Boyle, 469 U. S. [241,] 249 
[(1985)]. A filing deadline cannot be complied with, sub-
stantially or otherwise, by filing late—even by one day.”

Finally, petitioner asserts that his notice of appeal should 
be treated as a motion for extension of time under Federal 
Rule of Appellate Procedure 4(a)(5). That Rule, however, 
was specifically amended to require that a motion must be 
filed with the district court to obtain an extension, and its 
text precludes treating a late filed notice as being a motion. 
As revised, the Rule explicitly states:
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“The district court, upon a showing of excusable ne-
glect or good cause, may extend the time for filing a no-
tice of appeal upon motion filed not later than 30 days 
after the expiration of the time prescribed by this Rule 
4(a)” (emphasis added).

The Advisory Committee’s Notes on Appellate Rule 4(a)(5) 
explain:

“Under the present rule there is a possible implication 
that prior to the time the initial appeal time has run, the 
district court may extend the time on the basis of an in-
formal application. The amendment would require that 
the application must be made by motion, though the mo-
tion may be made ex parte. After the expiration of the 
initial time a motion for the extension of the time must 
be made in compliance with the F. R. C. P. and local 
rules of the district court.” 28 U. S. C. App., p. 469.

The courts below were therefore without power to treat peti-
tioner’s late filed notice of appeal as a motion for extension of 
time under Federal Rule of Appellate Procedure 4(a)(5).

* * *

Twenty-four years ago Justice Clark, joined by Justices 
Harlan, Stewart, and White , said in the dissent in 
Thompson:

“Rules of procedure are a necessary part of an orderly 
system of justice. Their efficacy, however, depends 
upon the willingness of the courts to enforce them ac-
cording to their terms. Changes in rules whose inflexi-
bility has turned out to work hardship should be effected 
by the process of amendment, not by ad hoc relaxations 
by this Court in particular cases. Such dispensations in 
the long run actually produce mischievous results, un-
dermining the certainty of the rules and causing confu-
sion among the lower courts and the bar.” 375 U. S., at 
390.
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That could not be more correct, nor more applicable to the 
present case. The filing rule the Court supports today 
seems to me a good one, but it is fully within our power to 
adopt it by an amendment of the Rules. Doing so instead in 
the present fashion not only evades the statutory require-
ment that changes be placed before Congress so that it may 
reject them by legislation before they become effective, 28 
U. S. C. § 2072, but destroys the most important characteris-
tic of filing requirements, which is the certainty of their 
application. It is hard to understand why the Court felt the 
need to short-circuit the orderly process of rule amendment 
in order to provide immediate relief in the present case. Pe-
titioner delivered his notice of appeal to the warden three 
days before it was due to be filed with the Clerk. It would 
have been imprudent even to place it in a mailbox with the 
deadline so close at hand.

For the reasons stated, I respectfully dissent.
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After being informed by police that he had been indicted for murder, peti-
tioner, who was in police custody, twice indicated his willingness to dis-
cuss the crime during interviews initiated by the authorities. On both 
occasions, petitioner was read a form waiving his rights under Miranda 
v. Arizona, 384 U. S. 436, initialed each of the five specific warnings on 
the form, and signed the form. He then gave inculpatory statements to 
the authorities. The Illinois trial court denied his motions to suppress 
his statements on constitutional grounds, and the statements were used 
against him at trial. The State Supreme Court affirmed his conviction, 
rejecting his contention that the warnings he received, while adequate to 
protect his Fifth Amendment rights as guaranteed by Miranda, did not 
adequately inform him of his Sixth Amendment right to counsel.

Held: The postindictment questioning that produced petitioner’s incrimi-
nating statements did not violate his Sixth Amendment right to counsel. 
Pp. 290-300.

(a) Petitioner cannot avail himself of the argument that, because his 
Sixth Amendment right to counsel arose with his indictment, the police 
were thereafter barred from initiating questioning, since he at no time 
sought to have counsel present. The essence of Edwards v. Arizona, 451 
U. S. 477, and its progeny, on which petitioner relies, is the preservation 
of the integrity of an accused’s choice to communicate with police only 
through counsel. Had petitioner indicated he wanted counsel’s assist-
ance, the questioning would have stopped, and further questioning would 
have been forbidden unless he himself initiated the meeting. Michigan 
v. Jackson, 475 U. S. 625. However, once an accused “knowingly and 
intelligently” elects to proceed without counsel, the uncounseled state-
ments he then makes need not be excluded at trial. Pp. 290-291.

(b) Petitioner’s contention that his Sixth Amendment rights were vio-
lated because he did not “knowingly and intelligently” waive his right to 
have counsel present during his postindictment questioning is without 
merit. The constitutional minimum for determining whether a waiver 
was “knowing and intelligent” is that the accused be made sufficiently 
aware of his right to have counsel present and of the possible conse-
quences of a decision to forgo the aid of counsel. Here, by admonishing 
petitioner with the Miranda warnings, respondent met this burden, and 
petitioner’s waiver was valid. First, by telling him that he had the 
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rights to consult an attorney, to have a lawyer present while he was 
questioned, and even to have a lawyer appointed if he could not afford 
one, the authorities conveyed to him the sum and substance of his Sixth 
Amendment rights. Second, by informing him that any statement he 
made could be used against him, the authorities made him aware of the 
ultimate adverse consequence of his decision to waive his Sixth Amend-
ment rights and of what a lawyer could “do for him” during post-
indictment questioning: namely, advise him to refrain from making any 
such statements. Petitioner’s inability here to articulate with precision 
what additional information should have been provided before he would 
have been competent to waive his right to counsel supports the conclu-
sion that the information that was provided satisfies the constitutional 
minimum. Pp. 292-297.

(c) This Court has never adopted petitioner’s suggestion that the 
Sixth Amendment right to counsel is “superior” to or “more difficult” to 
waive than its Fifth Amendment counterpart. Rather, in Sixth Amend-
ment cases, the court has defined the scope of the right to counsel by 
a pragmatic assessment of the usefulness of counsel to the accused at 
the particular stage of the proceedings in question, and the dangers to 
the accused of proceeding without counsel at that stage. An accused’s 
waiver is “knowing and intelligent” if he is made aware of these basic 
facts. Miranda warnings are sufficient for this purpose in the post-
indictment questioning context, because, at that stage, the role of coun-
sel is relatively simple and limited, and the dangers and disadvantages of 
self-representation are less substantial and more obvious to an accused 
than they are at trial. Pp. 297-300.

116 Ill. 2d 290, 507 N. E. 2d 843, affirmed.

Whit e , J., delivered the opinion of the Court, in which Rehn quis t , 
C. J., and O’Con no r , Scal ia , and Ken ne dy , JJ., joined. Bla ckmu n , 
J., filed a dissenting opinion, post, p. 300. Steve ns , J., filed a dissenting 
opinion, in which Brenna n  and Mars hal l , JJ., joined, post, p. 301.

Donald S. Honchell argued the cause for petitioner. With 
him on the briefs were Paul P. Biebel, Jr., and Robert P. 
Isaacson.

Jack Donatelli, Assistant Attorney General of Illinois, ar-
gued the cause for respondent. With him on the brief were 
Neil F. Hartigan, Attorney General, Shawn W. Denney, So-
licitor General, and Terrence M. Madsen and Kenneth A. 
Fedinets, Assistant Attorneys General.

Andrew J. Pincus argued the cause for the United States 
as amicus curiae urging affirmance. With him on the brief
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were Solicitor General Fried, Assistant Attorney General 
Weld, and Deputy Solicitor General Bryson*

Justi ce  White  delivered the opinion of the Court.
In this case, we are called on to determine whether the 

interrogation of petitioner after his indictment violated his 
Sixth Amendment right to counsel.

I
Before dawn on August 21, 1983, petitioner and other 

members of the “Vice Lords” street gang became involved in 
a fight with members of a rival gang, the “Black Mobsters.” 
Some time after the fight, a former member of the Black 
Mobsters, James Jackson, went to the home where the Vice 
Lords had fled. A second fight broke out there, with peti-
tioner and three other Vice Lords beating Jackson severely. 
The Vice Lords then put Jackson into a car, drove to the end 
of a nearby street, and left him face down in a puddle of 
water. Later that morning, police discovered Jackson, 
dead, where he had been left.

That afternoon, local police officers obtained warrants for 
the arrest of the Vice Lords, on charges of battery and mob 
action, in connection with the first fight. One of the gang 
members who was arrested gave the police a statement con-
cerning the first fight; the statement also implicated several of 
the Vice Lords (including petitioner) in Jackson’s murder. A 
few hours later, petitioner was apprehended. Petitioner was 
informed of his rights under Miranda v. Arizona, 384 U. S. 
436 (1966), and volunteered to answer questions put to him by 
the police. Petitioner gave a statement concerning the initial 
fight between the rival gangs, but denied knowing anything 

*Briefs of amici curiae urging affirmance were filed for the Washington 
Legal Foundation by Daniel J. Popeo and Paul D. Kamenar; and for 
Americans for Effective Law Enforcement, Inc., et al. by David Crump, 
Courtney A. Evans, Bernard J. Farber, Daniel B. Hales, James A. Mur-
phy, Jack E. Yelverton, Fred E. Inbau, Wayne W. Schmidt, and James P. 
Manak.
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about Jackson’s death. Petitioner was held in custody the 
following day, August 22, as law enforcement authorities com-
pleted their investigation of the Jackson murder.

On August 23, a Cook County grand jury indicted peti-
tioner and two other gang members for the murder of James 
Jackson. Police Officer Michael Gresham, who had ques-
tioned petitioner earlier, removed him from the lockup where 
he was being held, and told petitioner that because he had 
been indicted he was being transferred to the Cook County 
jail. Petitioner asked Gresham which of the gang members 
had been charged with Jackson’s murder, and upon learning 
that one particular Vice Lord had been omitted from the in-
dictments, asked: “[W]hy wasn’t he indicted, he did every-
thing.” App. 7. Petitioner also began to explain that there 
was a witness who would support his account of the crime.

At this point, Gresham interrupted petitioner, and handed 
him a Miranda waiver form. The form contained five specific 
warnings, as suggested by this Court’s Miranda decision, to 
make petitioner aware of his right to counsel and of the conse-
quences of any statement he might make to police.1 Gresham 
read the warnings aloud, as petitioner read along with him. 
Petitioner initialed each of the five warnings, and signed the 
waiver form. Petitioner then gave a lengthy statement to 
police officers concerning the Jackson murder; petitioner’s 
statement described in detail the role of each of the Vice 
Lords—including himself—in the murder of James Jackson.

Later that day, petitioner confessed involvement in the 
murder for a second time. This confession came in an inter-

1 Although the signed waiver form does not appear in the record or the 
appendix, petitioner concedes that he was informed of his right to counsel 
to the extent required by our decision in Miranda v. Arizona, 384 U. S. 
436 (1966). Brief for Petitioner 3; Tr. of Oral Arg. 6-8.

This apparently included informing petitioner that he had a right to re-
main silent; that anything he might say could be used against him; that he 
had a right to consult with an attorney; that he had a right to have an attor-
ney present during interrogation; and that, as an indigent, the State would 
provide him with a lawyer if he so desired.
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view with Assistant State’s Attorney (ASA) George Smith. 
At the outset of the interview, Smith reviewed with peti-
tioner the Miranda waiver he had previously signed, and pe-
titioner confirmed that he had signed the waiver and under-
stood his rights. Smith went through the waiver procedure 
once again: reading petitioner his rights, having petitioner 
initial each one, and sign a waiver form. In addition, Smith 
informed petitioner that he was a lawyer working with the 
police investigating the Jackson case. Petitioner then gave 
another inculpatory statement concerning the crime.

Before trial, petitioner moved to suppress his statements, 
arguing that they were obtained in a manner at odds with 
various constitutional guarantees. The trial court denied 
these motions, and the statements were used against peti-
tioner at his trial. The jury found petitioner guilty of mur-
der, and petitioner was sentenced to a 24-year prison term.

On appeal, petitioner argued that he had not “knowingly 
and intelligently” waived his Sixth Amendment right to coun-
sel before he gave his uncounseled postindictment confes-
sions. Petitioner contended that the warnings he received, 
while adequate for the purposes of protecting his Fifth 
Amendment rights as guaranteed by Miranda, did not ade-
quately inform him of his Sixth Amendment right to counsel. 
The Illinois Supreme Court, however, rejected this theory, 
applying its previous decision in People v. Owens, 102 Ill. 2d 
88, 464 N. E. 2d 261, cert, denied, 469 U. S. 963 (1984), which 
had held that Miranda warnings were sufficient to make a 
defendant aware of his Sixth Amendment right to counsel 
during postindictment questioning. People v. Thomas, 116 
Ill. 2d 290, 298-300, 507 N. E. 2d 843, 846-847 (1987).

In reaching this conclusion, the Illinois Supreme Court 
noted that this Court had reserved decision on this question 
on several previous occasions2 and that the lower courts are 

2 See, e. g., Michigan v. Jackson, 475 U. S. 625, 635-636, n. 10 (1986); 
Moran v. Burbine, 475 U. S. 412, 428, n. 2 (1986); Brewer v. Williams, 430 
U. S. 387, 405-406 (1977).
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divided on the issue. Id., at 299, 507 N. E. 2d, at 846. We 
granted this petition for certiorari, 484 U. S. 895 (1987), to 
resolve this split of authority and to address the issues we 
had previously left open.

II
There can be no doubt that petitioner had the right to have 

the assistance of counsel at his postindictment interviews 
with law enforcement authorities. Our cases make it plain 
that the Sixth Amendment guarantees this right to criminal 
defendants. Michigan n . Jackson, 475 U. S. 625, 629-630 
(1986); Brewer v. Williams, 430 U. S. 387, 398-401 (1977); 
Massiah v. United States, 377 U. S. 201, 205-207 (1964).3 
Petitioner asserts that the questioning that produced his in-
criminating statements violated his Sixth Amendment right 
to counsel in two ways.

A
Petitioner’s first claim is that because his Sixth Amend-

ment right to counsel arose with his indictment, the police 
were thereafter barred from initiating a meeting with him. 
See Brief for Petitioner 30-31; Tr. of Oral Arg. 2, 9, 11, 17. 
He equates himself with a preindictment suspect who, while 
being interrogated, asserts his Fifth Amendment right to 
counsel; under Edwards n . Arizona, 451 U. S. 477 (1981), 
such a suspect may not be questioned again unless he initi-
ates the meeting.

Petitioner, however, at no time sought to exercise his right 
to have counsel present. The fact that petitioner’s Sixth 

3 We note as a matter of some significance that petitioner had not re-
tained, or accepted by appointment, a lawyer to represent him at the time 
he was questioned by authorities. Once an accused has a lawyer, a dis-
tinct set of constitutional safeguards aimed at preserving the sanctity of 
the attorney-client relationship takes effect. See Maine v. Moulton, 474 
U. S. 159, 176 (1985). The State conceded as much at argument. See Tr. 
of Oral Arg. 28.

Indeed, the analysis changes markedly once an accused even requests 
the assistance of counsel. See Michigan v. Jackson, supra; Part II-A, 
infra.



PATTERSON v. ILLINOIS 291

285 Opinion of the Court

Amendment right came into existence with his indictment, 
i. e., that he had such a right at the time of his questioning, 
does not distinguish him from the preindictment interrogatee 
whose right to counsel is in existence and available for his ex-
ercise while he is questioned. Had petitioner indicated he 
wanted the assistance of counsel, the authorities’ interview 
with him would have stopped, and further questioning would 
have been forbidden (unless petitioner called for such a meet-
ing). This was our holding in Michigan v. Jackson, supra, 
which applied Edwards to the Sixth Amendment context. 
We observe that the analysis in Jackson is rendered wholly 
unnecessary if petitioner’s position is correct: under petition-
er’s theory, the officers in Jackson would have been com-
pletely barred from approaching the accused in that case un-
less he called for them. Our decision in Jackson, however, 
turned on the fact that the accused “ha[d] asked for the help 
of a lawyer” in dealing with the police. Jackson, supra, at 
631, 633-635.

At bottom, petitioner’s theory cannot be squared with our 
rationale in Edwards, the case he relies on for support. Ed-
wards rested on the view that once “an accused . . . ha[s] 
expressed his desire to deal with the police only through 
counsel” he should “not [be] subject to further interrogation 
by the authorities until counsel has been made available to 
him, unless the accused himself initiates further communica-
tion.” Edwards, supra, at 484-485; cf. also Michigan v. 
Mosley, 423 U. S. 96, 104, n. 10 (1975). Preserving the in-
tegrity of an accused’s choice to communicate with police only 
through counsel is the essence of Edwards and its progeny— 
not barring an accused from making an initial election as to 
whether he will face the State’s officers during questioning 
with the aid of counsel, or go it alone. If an accused “know-
ingly and intelligently” pursues the latter course, we see no 
reason why the uncounseled statements he then makes must 
be excluded at his trial.
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B
Petitioner’s principal and more substantial claim is that 

questioning him without counsel present violated the Sixth 
Amendment because he did not validly waive his right to 
have counsel present during the interviews. Since it is clear 
that after the Miranda warnings were given to petitioner, he 
not only voluntarily answered questions without claiming his 
right to silence or his right to have a lawyer present to advise 
him but also executed a written waiver of his right to counsel 
during questioning, the specific issue posed here is whether 
this waiver was a “knowing and intelligent” waiver of his 
Sixth Amendment right.4 See Brewer v. Williams, supra, 
at 401, 404; Johnson v. Zerbst, 304 U. S. 458, 464-465 (1938).

In the past, this Court has held that a waiver of the Sixth 
Amendment right to counsel is valid only when it reflects “an 
intentional relinquishment or abandonment of a known right 
or privilege.” Johnson v. Zerbst, supra, at 464. In other 
words, the accused must “kno[w] what he is doing” so that 
“his choice is made with eyes open.” Adams n . United 
States ex rel. McCann, 317 U. S. 269, 279 (1942). In a case 
arising under the Fifth Amendment, we described this re-
quirement as “a full awareness of both the nature of the right 
being abandoned and the consequences of the decision to 
abandon it.” Moran n . Burbine, 475 U. S. 412, 421 (1986). 
Whichever of these formulations is used, the key inquiry in a 
case such as this one must be: Was the accused, who waived 
his Sixth Amendment rights during postindictment question-
ing, made sufficiently aware of his right to have counsel 
present during the questioning, and of the possible conse-

4 Of course, we also require that any such waiver must be voluntary. 
Petitioner contested the voluntariness of his confession in the trial court 
and in the intermediate appellate courts, which rejected petitioner’s claim 
that his confessions were coerced. See 140 Ill. App. 3d 421, 425-426, 488 
N. E. 2d 1283, 1287 (1986).

Petitioner does not appear to have maintained this contention before the 
Illinois Supreme Court, and in any event, he does not press this argument 
here. Thus, the “voluntariness” of petitioner’s confessions is not before 
us.
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quences of a decision to forgo the aid of counsel? In this 
case, we are convinced that by admonishing petitioner with 
the Miranda warnings, respondent has met this burden and 
that petitioner’s waiver of his right to counsel at the ques-
tioning was valid.5

First, the Miranda warnings given petitioner made him 
aware of his right to have counsel present during the ques-
tioning. By telling petitioner that he had a right to consult 
with an attorney, to have a lawyer present while he was 
questioned, and even to have a lawyer appointed for him if he 
could not afford to retain one on his own, Officer Gresham 
and ASA Smith conveyed to petitioner the sum and sub-
stance of the rights that the Sixth Amendment provided him. 
“Indeed, it seems self-evident that one who is told he” has 
such rights to counsel “is in a curious posture to later com-
plain” that his waiver of these rights was unknowing. Cf. 
United States v. Washington, 431 U. S. 181, 188 (1977). 
There is little more petitioner could have possibly been told 
in an effort to satisfy this portion of the waiver inquiry.

Second, the Miranda warnings also served to make peti-
tioner aware of the consequences of a decision by him to 
waive his Sixth Amendment rights during postindictment 
questioning. Petitioner knew that any statement that he 
made could be used against him in subsequent criminal pro-
ceedings. This is the ultimate adverse consequence peti-
tioner could have suffered by virtue of his choice to make 

6 We emphasize the significance of the fact that petitioner’s waiver of 
counsel was only for this limited aspect of the criminal proceedings against 
him—only for postindictment questioning. Our decision on the validity of 
petitioner’s waiver extends only so far.

Moreover, even within this limited context, we note that petitioner’s 
waiver was binding on him only so long as he wished it to be. Under this 
Court’s precedents, at any time during the questioning petitioner could 
have changed his mind, elected to have the assistance of counsel, and 
immediately dissolve the effectiveness of his waiver with respect to any 
subsequent statements. See, e. g., Michigan v. Jackson, 475 U. S., at 
631-635; Part II-A, supra. Our decision today does nothing to change 
this rule.
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uncounseled admissions to the authorities. This warning 
also sufficed—contrary to petitioner’s claim here, see Tr. of 
Oral Arg. 7-8—to let petitioner know what a lawyer could 
“do for him” during the postindictment questioning: namely, 
advise petitioner to refrain from making any such state-
ments.6 By knowing what could be done with any state-
ments he might make, and therefore, what benefit could be 
obtained by having the aid of counsel while making such 
statements, petitioner was essentially informed of the possi-
ble consequences of going without counsel during question-
ing. If petitioner nonetheless lacked “a full and complete 
appreciation of all of the consequences flowing” from his 
waiver, it does not defeat the State’s showing that the in-
formation it provided to him satisfied the constitutional mini-
mum. Cf. Oregon v. Elstad, 470 U. S. 298, 316-317 (1985).

Our conclusion is supported by petitioner’s inability, in the 
proceedings before this Court, to articulate with precision 
what additional information should have been provided to 
him before he would have been competent to waive his right 
to counsel. All that petitioner’s brief and reply brief suggest 
is petitioner should have been made aware of his “right under 
the Sixth Amendment to the broad protection of counsel”—a 
rather nebulous suggestion—and the “gravity of [his] situa-
tion.” Reply Brief for Petitioner 13; see Brief for Petitioner 
30-31. But surely this latter “requirement” (if it is one) was 
met when Officer Gresham informed petitioner that he had 
been formally charged with the murder of James Jackson.

6 An important basis for our analysis is our understanding that an attor-
ney’s role at postindictment questioning is rather limited, and substantially 
different from the attorney’s role in later phases of criminal proceedings. 
At trial, an accused needs an attorney to perform several varied func-
tions—some of which are entirely beyond even the most intelligent layman. 
Yet during postindictment questioning, a lawyer’s role is rather unidimen-
sional: largely limited to advising his client as to what questions to answer 
and which ones to decline to answer.

We discuss this point in greater detail below. See Part II-C, infra.
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See n. 8, infra. Under close questioning on this same point 
at argument, petitioner likewise failed to suggest any mean-
ingful additional information that he should have been, but 
was not, provided in advance of his decision to waive his right 
to counsel.7 The discussions found in favorable court deci-
sions, on which petitioner relies, are similarly lacking.8

7 Representative excerpts from the relevant portions of argument in-
clude the following:

“QUESTION: [Petitioner] . . . was told that he had a right to counsel.
“MR. HONCHELL [petitioner’s counsel]: He was told—the word ‘coun-

sel’ was used. He was told he had a right to counsel. But not through 
information by which it would become meaningful to him, because the 
method that was used was not designed to alert the accused to the Sixth 
Amendment rights to counsel. . . .

“QUESTION: . . . You mean they should have said you have a Sixth 
Amendment right to counsel instead of just, you have a right to counsel?

“He knew he had a right to have counsel present before [he] made the 
confession. Now, what in addition did he have to know to make the 
waiver an intelligent one?

“MR. HONCHELL: He had to meaningfully know he had a Sixth 
Amendment right to counsel present because—

“QUESTION: What is the difference between meaningfully knowing 
and knowing?

“MR. HONCHELL: Because the warning here used did not convey or 
express what counsel was intended to do for him after indictment.

“QUESTION: So then you say . . . [that] he would have had to be told 
more about what counsel would do for him after indictment before he could 
intelligently waive?

“MR. HONCHELL: That there is a right to counsel who would act on 
his behalf and represent him.

“QUESTION: Well, okay. So it should have said, in addition to saying 
counsel, counsel who would act on your behalf and represent you? That 
would have been the magic solution?

“MR. HONCHELL: That is a possible method, yes.” Tr. of Oral Arg. 
7-8.
We do not believe that adding the words “who would act on your behalf and 
represent you” in Sixth Amendment cases would provide any meaningful 
improvement in the Miranda warnings. Cf. Brewer v. Williams, 430 
U. S., at 435-436, n. 5 (Whit e , J., dissenting).

8 Even those lower court cases which have suggested that something 
beyond Miranda warnings is—or may be—required before a Sixth Amend-
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As a general matter, then, an accused who is admonished 
with the warnings prescribed by this Court in Miranda, 384 
U. S., at 479, has been sufficiently apprised of the nature of 
his Sixth Amendment rights, and of the consequences of 
abandoning those rights, so that his waiver on this basis will 
be considered a knowing and intelligent one.9 We feel that

ment waiver can be considered “knowing and intelligent” have failed to 
suggest just what this “something more” should be. See, e. g., Felder v. 
McCotter, 765 F. 2d 1245, 1250 (CA5 1985); Robinson v. Percy, 738 F. 2d 
214, 222 (CA7 1984); Fields v. Wyrick, 706 F. 2d 879, 880-881 (CA8 1983).

An exception to this is the occasional suggestion that, in addition to the 
Miranda warnings, an accused should be informed that he has been in-
dicted before a postindictment waiver is sought. See, e. g., United States 
v. Mohabir, 624 F. 2d 1140, 1150 (CA2 1980); United States v. Payton, 615 
F. 2d 922, 924-925 (CAI), cert, denied, 446 U. S. 969 (1980). Because, in 
this case, petitioner concedes that he was so informed, see Brief for Peti-
tioner 3, we do not address the question whether or not an accused must be 
told that he has been indicted before a postindictment Sixth Amendment 
waiver will be valid. Nor do we even pass on the desirability of so inform-
ing the accused—a matter that can be reasonably debated. See, e. g., Tr. 
of Oral Arg. 24.

Beyond this, only one Court of Appeals —the Second Circuit—has adopted 
substantive or procedural requirements (in addition to Miranda) that must 
be completed before a Sixth Amendment waiver can be effectuated for 
postindictment questioning. See United States v. Mohabir, 624 F. 2d, at 
1150-1153. As have a majority of the Courts of Appeals, we reject Moha- 
bir’s holding that some “additional” warnings or discussions with an ac-
cused are required in this situation, or that any waiver in this context can 
only properly be made before a “neutral. . . judicial officer.” Ibid.

’This does not mean, of course, that all Sixth Amendment challenges to 
the conduct of postindictment questioning will fail whenever the challenged 
practice would pass constitutional muster under Miranda. For example, 
we have permitted a Miranda waiver to stand where a suspect was not 
told that his lawyer was trying to reach him during questioning; in the 
Sixth Amendment context, this waiver would not be valid. See Moran v. 
Burbine, 475 U. S., at 424, 428. Likewise a surreptitious conversation be-
tween an undercover police officer and an unindicted suspect would not 
give rise to any Miranda violation as long as the “interrogation” was not in 
a custodial setting, see Miranda, 384 U. S., at 475; however, once the 
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our conclusion in a recent Fifth Amendment case is equally 
apposite here: “Once it is determined that a suspect’s decision 
not to rely on his rights was uncoerced, that he at all times 
knew he could stand mute and request a lawyer, and that he 
was aware of the State’s intention to use his statements to 
secure a conviction, the analysis is complete and the waiver is 
valid as a matter of law.” See Moran v. Burbine, 475 U. S., 
at 422-423.

C
We consequently reject petitioner’s argument, which has 

some acceptance from courts and commentators,* 10 11 that since 
“the sixth amendment right [to counsel] is far superior to that 
of the fifth amendment right” and since “[t]he greater the 
right the greater the loss from a waiver of that right,” waiver 
of an accused’s Sixth Amendment right to counsel should be 
“more difficult” to effectuate than waiver of a suspect’s Fifth 
Amendment rights. Brief for Petitioner 23. While our cases 
have recognized a “difference” between the Fifth Amendment 
and Sixth Amendment rights to counsel, and the “policies” be-
hind these constitutional guarantees,11 we have never sug-
gested that one right is “superior” or “greater” than the other, 
nor is there any support in our cases for the notion that be-

accused is indicted, such questioning would be prohibited. See United 
States v. Henry, 447 U. S. 264, 273, 274-275 (1980).

Thus, because the Sixth Amendment’s protection of the attorney-client 
relationship—“the right to rely on counsel as a ‘medium’ between [the ac-
cused] and the State”—extends beyond Miranda’s protection of the Fifth 
Amendment right to counsel, see Maine v. Moulton, 474 U. S., at 176, 
there will be cases where a waiver which would be valid under Miranda 
will not suffice for Sixth Amendment purposes. See also Michigan v. 
Jackson, 475 U. S., at 632.

10 See, e. g., United States v. Mohabir, supra, at 1149-1152; Note, Pro-
posed Requirements for Waiver of the Sixth Amendment Right to Coun-
sel, 82 Colum. L. Rev. 363, 372 (1982).

11 See, e. g., Michigan v. Jackson, supra, at 633, n. 7; Rhode Island v. 
Innis, 446 U. S. 291, 300, n. 4 (1980).
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cause a Sixth Amendment right may be involved, it is more 
difficult to waive than the Fifth Amendment counterpart.

Instead, we have taken a more pragmatic approach to the 
waiver question—asking what purposes a lawyer can serve at 
the particular stage of the proceedings in question, and what 
assistance he could provide to an accused at that stage—to 
determine the scope of the Sixth Amendment right to coun-
sel, and the type of warnings and procedures that should be 
required before a waiver of that right will be recognized.

At one end of the spectrum, we have concluded there is no 
Sixth Amendment right to counsel whatsoever at a postin-
dictment photographic display identification, because this 
procedure is not one at which the accused “require[s] aid in 
coping with legal problems or assistance in meeting his ad-
versary.” See United States v. Ash, 413 U. S. 300, 313-320 
(1973). At the other extreme, recognizing the enormous im-
portance and role that an attorney plays at a criminal trial, 
we have imposed the most rigorous restrictions on the in-
formation that must be conveyed to a defendant, and the 
procedures that must be observed, before permitting him to 
waive his right to counsel at trial. See Faretta v. Califor-
nia, 422 U. S. 806, 835-836 (1975); cf. Von Moltke n . Gillies, 
332 U. S. 708, 723-724 (1948). In these extreme cases, and 
in others that fall between these two poles, we have defined 
the scope of the right to counsel by a pragmatic assessment of 
the usefulness of counsel to the accused at the particular pro-
ceeding, and the dangers to the accused of proceeding with-
out counsel. An accused’s waiver of his right to counsel is 
“knowing” when he is made aware of these basic facts.

Applying this approach, it is our view that whatever warn-
ings suffice for Miranda’s purposes will also be sufficient in 
the context of postindictment questioning. The State’s deci-
sion to take an additional step and commence formal adver-
sarial proceedings against the accused does not substantially 
increase the value of counsel to the accused at questioning, or 
expand the limited purpose that an attorney serves when the 
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accused is questioned by authorities. With respect to this 
inquiry, we do not discern a substantial difference between 
the usefulness of a lawyer to a suspect during custodial in-
terrogation, and his value to an accused at postindictment 
questioning.12

Thus, we require a more searching or formal inquiry before 
permitting an accused to waive his right to counsel at trial 
than we require for a Sixth Amendment waiver during post-
indictment questioning—not because postindictment ques-
tioning is “less important” than a trial (the analysis that peti-
tioner’s “hierarchical” approach would suggest)—but because 
the full “dangers and disadvantages of self-representation,” 
Faretta, supra, at 835, during questioning are less substan-
tial and more obvious to an accused than they are at trial.13 
Because the role of counsel at questioning is relatively simple 
and limited, we see no problem in having a waiver procedure 
at that stage which is likewise simple and limited. So long as 
the accused is made aware of the “dangers and disadvantages 

12 We note, incidentally, that in the Miranda decision itself, the analysis 
and disposition of the waiver question relied on this Court’s decision in 
Johnson v. Zerbst, 304 U. S. 458 (1938)—a Sixth Amendment waiver case. 
See Miranda, 384 U. S., at 475.

From the outset, then, this Court has recognized that the waiver inquiry 
focuses more on the lawyer’s role during such questioning, rather than the 
particular constitutional guarantee that gives rise to the right to counsel at 
that proceeding. See ibid.; see also Moran v. Burbine, 475 U. S., at 421. 
Thus, it should be no surprise that we now find a strong similarity between 
the level of knowledge a defendant must have to waive his Fifth Amend-
ment right to counsel, and the protection accorded to Sixth Amendment 
rights. See Comment, Constitutional Law—Right to Counsel, 49 Geo. 
Wash. L. Rev. 399, 409 (1981).

13 As discussed above, see n. 6, supra, an attorney’s role at questioning 
is relatively limited. But at trial, counsel is required to help even the 
most gifted layman adhere to the rules of procedure and evidence, compre-
hend the subtleties of voir dire, examine and cross-examine witnesses ef-
fectively (including the accused), object to improper prosecution questions, 
and much more. Cf., e. g., 1 Bench Book for United States District Court 
Judges 1.02-2—1.02-5 (3d ed. 1986); McDowell v. United States, 484 U. S. 
980 (1987) (Whi te , J., dissenting from denial of certiorari).
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of self-representation” during postindictment questioning, by 
use of the Miranda warnings, his waiver of his Sixth Amend-
ment right to counsel at such questioning is “knowing and 
intelligent.”

Ill
Before confessing to the murder of James Jackson, peti-

tioner was meticulously informed by authorities of his right 
to counsel, and of the consequences of any choice not to exer-
cise that right. On two separate occasions, petitioner elected 
to forgo the assistance of counsel, and speak directly to offi-
cials concerning his role in the murder. Because we believe 
that petitioner’s waiver of his Sixth Amendment rights was 
“knowing and intelligent,” we find no error in the decision 
of the trial court to permit petitioner’s confessions to be 
used against him. Consequently, the judgment of the Illi-
nois Supreme Court is

Affirmed.

Justi ce  Blackmun , dissenting.
I agree with most of what Justic e  Stevens  says in his 

dissenting opinion, post, p. 301. I, however, merely would 
hold that after formal adversary proceedings against a de-
fendant have been commenced, the Sixth Amendment man-
dates that the defendant not be “‘subject to further inter-
rogation by the authorities until counsel has been made 
available to him, unless the accused himself initiates further 
communication, exchanges, or conversations with the po-
lice.’” Michigan n . Jackson, 475 U. S. 625, 626 (1986), quot-
ing Edwards v. Arizona, 451 U. S. 477, 484-485 (1981).

The Court’s majority concludes, ante, at 290-291: “The fact 
that petitioner’s Sixth Amendment right came into existence 
with his indictment . . . does not distinguish him from the 
preindictment interrogatee whose right to counsel is in exist-
ence and available for his exercise while he is questioned.” I 
must disagree. “[W]hen the Constitution grants protection 
against criminal proceedings without the assistance of coun-
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sel, counsel must be furnished whether or not the accused re-
quested the appointment of counsel.” Camley v. Cochran, 
369 U. S. 506, 513 (1962) (internal quotations omitted). In 
my view, the Sixth Amendment does not allow the prosecu-
tion to take undue advantage of any gap between the com-
mencement of the adversary process and the time at which 
counsel is appointed for a defendant.

Justic e Stevens , with whom Justi ce  Brennan  and 
Justi ce  Marshall  join, dissenting.

The Court should not condone unethical forms of trial 
preparation by prosecutors or their investigators. In civil 
litigation it is improper for a lawyer to communicate with his 
or her adversary’s client without either notice to opposing 
counsel or the permission of the court.1 An attempt to ob-
tain evidence for use at trial by going behind the back of one’s 
adversary would be not only a serious breach of professional 
ethics but also a manifestly unfair form of trial practice. In 
the criminal context, the same ethical rules apply and, in my 
opinion, notions of fairness that are at least as demanding 
should also be enforced.

After a jury has been empaneled and a criminal trial is in 
progress, it would obviously be improper for the prosecutor 
to conduct a private interview with the defendant for the pur-

1 Disciplinary Rule 7-104 of the ABA Model Code of Professional 
Responsibility (1982) provides in relevant part:
“(A) During the course of his representation of a client a lawyer shall not: 
“(1) Communicate or cause another to communicate on the subject of the 
representation with a party he knows to be represented by a lawyer in that 
matter unless he has the prior consent of the lawyer representing such 
other party or is authorized by law to do so.”
Likewise, Rule 4.2 of the ABA Model Rules of Professional Conduct (1984) 
provides:

“In representing a client, a lawyer shall not communicate about the sub-
ject of the representation with a party the lawyer knows to be represented 
by another lawyer in the matter, unless the lawyer has the consent of the 
other lawyer or is authorized by law to do so.”
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pose of obtaining evidence to be used against him at trial. 
By “private interview” I mean, of course, an interview initi-
ated by the prosecutor, or his or her agents, without notice to 
the defendant’s lawyer and without the permission of the 
court. Even if such an interview were to be commenced by 
giving the defendant the five items of legal advice that are 
mandated by Miranda, see ante, at 288, n. 1,1 have no doubt 
that this Court would promptly and unanimously condemn 
such a shabby practice. As our holding in Michigan v. Jack- 
son, 475 U. S. 625 (1986), suggests, such a practice would not 
simply constitute a serious ethical violation, but would rise to 
the level of an impairment of the Sixth Amendment right to 
counsel.2

2 In Jackson, we held that “if police initiate interrogation after a defend-
ant’s assertion, at an arraignment or similar proceeding, of his right to 
counsel, any waiver of the defendant’s right to counsel for that police- 
initiated interrogation is invalid.” 475 U. S., at 636. In that case we held 
the waiver invalid even though the appointed law firm had not yet received 
notice of the appointment and the defendant had not yet been informed 
that a law firm had been appointed to represent him. Id., at 627.

Similarly, our holdings in Massiah v. United States, 377 U. S. 201 
(1964), United States v. Henry, 447 U. S. 264 (1980), and Maine v. Moul-
ton, 474 U. S. 159 (1985), suggest that law enforcement personnel may not 
bypass counsel in favor of direct communications with an accused. In each 
of these cases, the government engaged in secret attempts to elicit incrimi-
nating statements from an indicted suspect through the use of government 
informants. Yet, the Court’s analysis does not turn primarily upon the 
covert nature of the interrogation. See Brewer v. Williams, 430 U. S. 
387, 400 (1977) (“That the incriminating statements were elicited surrep-
titiously in the Massiah case, and otherwise here, is constitutionally irrele-
vant”). Nor does the finding of a Sixth Amendment violation appear to 
turn upon the absence of a waiver, which, of course, could not have been 
obtained given the surreptitious nature of the attempts to elicit incriminat-
ing statements. But cf. Jackson, 475 U. S., at 641, n. 4 (Rehn qu ist , J., 
dissenting). As the Court wrote in Moulton:

“Once the right to counsel has attached and been asserted, the State 
must of course honor it. This means more than simply that the State can-
not prevent the accused from obtaining the assistance of counsel. The 
Sixth Amendment also imposes on the State an affirmative obligation to 
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The question that this case raises, therefore, is at what 
point in the adversary process does it become impermissible 
for the prosecutor, or his or her agents, to conduct such pri-
vate interviews with the opposing party? Several alterna-
tives are conceivable: when the trial commences, when the 
defendant has actually met and accepted representation by 
his or her appointed counsel, when counsel is appointed, or 
when the adversary process commences. In my opinion, the 
Sixth Amendment right to counsel demands that a firm and 
unequivocal line be drawn at the point at which adversary 
proceedings commence.

In prior cases this Court has used strong language to em-
phasize the significance of the formal commencement of 
adversary proceedings. Such language has been employed 
to explain decisions denying the defendant the benefit of 
the protection of the Sixth Amendment in preindictment 
settings, but an evenhanded interpretation of the Amend-
ment would support the view that additional protection 
should automatically attach the moment the formal proceed-

respect and preserve the accused’s choice to seek this assistance. We 
have on several occasions been called upon to clarify the scope of the 
State’s obligation in this regard, and have made clear that, at the very 
least, the prosecutor and police have an affirmative obligation not to act in 
a manner that circumvents and thereby dilutes the protection afforded by 
the right to counsel.” 474 U. S., at 170-171 (footnote omitted).
See also Henry, 447 U. S., at 274 (“By intentionally creating a situation 
likely to induce Henry to make incriminating statements without the 
assistance of counsel, the Government violated Henry’s Sixth Amendment 
right to counsel”) (footnote omitted); Massiah, 377 U. S., at 206 (“We hold 
that the petitioner was denied the basic protections of [the Sixth 
Amendment] guarantee when there was used against him at his trial 
evidence of his own incriminating words, which federal agents had 
deliberately elicited from him after he had been indicted and in the absence 
of his counsel”). I think it clear that an ex parte communication between a 
prosecutor, or his or her agents, and a represented defendant—regardless 
of whether the accused has received Miranda warnings—can only be 
viewed as an attempt to “circumven[t]” and “dilut[e] the protection 
afforded by the right to counsel.” Moulton, 474 U. S., at 171.
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ings begin. One such example is Kirby v. Illinois, 406 U. S. 
682 (1972), in which the Court concluded that the general rule 
requiring the presence of counsel at pretrial, lineup identifi-
cations, see United States v. Wade, 388 U. S. 218 (1967); Gil-
bert v. California, 388 U. S. 263 (1967), should not extend to 
protect custodial defendants not yet formally charged. Jus-
tice Stewart’s plurality opinion explained the significance of 
the formal charge:

“The initiation of judicial criminal proceedings is far 
from a mere formalism. It is the starting point of our 
whole system of adversary criminal justice. For it is 
only then that the government has committed itself to 
prosecute, and only then that the adverse positions of 
government and defendant have solidified. It is then 
that a defendant finds himself faced with the prosecuto-
rial forces of organized society, and immersed in the in-
tricacies of substantive and procedural criminal law. It 
is this point, therefore, that marks the commencement of 
the ‘criminal prosecutions’ to which alone the explicit 
guarantees of the Sixth Amendment are applicable. 
See Powell v. Alabama, 287 U. S., at 66-71; Massiah v. 
United States, 377 U. S. 201; Spano v. New York, 360 
U. S. 315, 324 (Douglas, J., concurring).” 406 U. S., at 
689-690 (footnote omitted).

Similarly, in United States v. Gouveia, 467 U. S. 180 (1984), 
we relied upon the significance of the absence of a formal 
charge in concluding that the Sixth Amendment does not re-
quire the appointment of counsel for indigent prison inmates 
confined in administrative detention while authorities inves-
tigate their possible involvement in criminal activity. Again 
the Court noted that “given the plain language of the Amend-
ment and its purpose of protecting the unaided layman at 
critical confrontations with his adversary, our conclusion that 
the right to counsel attaches at the initiation of adversary ju-
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dicial criminal proceedings ‘is far from a mere formalism.’ 
Kirby n . Illinois, 406 U. S., at 689.” Id., at 189.

Most recently, in Moran v. Bur bine, 475 U. S. 412 (1986), 
the Court upheld a waiver of the right to counsel in a pretrial 
context even though the waiver “would not be valid” if the 
same situation had arisen after indictment, see ante, at 296- 
297, n. 9. In the Moran opinion, the Court explained:

“It is clear, of course, that, absent a valid waiver, the de-
fendant has the right to the presence of an attorney during 
any interrogation occurring after the first formal charging 
proceeding, the point at which the Sixth Amendment 
right to counsel initially attaches. United States v. Gou-
veia, 467 U. S. 180,187 (1984); Kirby v. Illinois, 406 U. S. 
682, 689 (1972) (opinion of Stewart, J.). See Brewer v. 
Williams, 430 U. S., at 400-401. And we readily agree 
that once the right has attached, it follows that the police 
may not interfere with the efforts of a defendant’s attor-
ney to act as a ‘ “medium” between [the suspect] and the 
State’ during the interrogation. Maine v. Moulton, 474 
U. S. 159, 176 (1985); see Brewer n . Williams, supra, at 
401, n. 8. The difficulty for respondent is that the in-
terrogation sessions that yielded the inculpatory state-
ments took place before the initiation of ‘adversary judi-
cial proceedings.’ United States v. Gouveia, supra, at 
192.” 475 U. S., at 428.

Today, however, in reaching a decision similarly favorable 
to the interest in law enforcement unfettered by process con-
cerns, the Court backs away from the significance previously 
attributed to the initiation of formal proceedings. In the ma-
jority’s view, the purported waiver of counsel in this case is 
properly equated with that of an unindicted suspect. Yet, as 
recognized in Kirby, Gouveia, and Moran, important differ-
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ences separate the two.3 The return of an indictment, or 
like instrument, substantially alters the relationship between 
the state and the accused. Only after a formal accusation 
has “the government. . . committed itself to prosecute, and 
only then [have] the adverse positions of government and de-
fendant . . . solidified.” Kirby, 406 U. S., at 689. More-
over, the return of an indictment also presumably signals the 
government’s conclusion that it has sufficient evidence to es-
tablish a prima facie case. As a result, any further interro-
gation can only be designed to buttress the government’s 
case; authorities are no longer simply attempting “ ‘to solve a 
crime.’” United States v. Mohabir, 624 F. 2d 1140, 1148 
(CA2 1980) (quoting People n . Waterman, 9 N. Y. 2d 561, 
565, 175 N. E. 2d 445, 447 (1961)); see also Moran v. 
Burbine, 475 U. S., at 430. Given the significance of the 
initiation of formal proceedings and the concomitant shift in 
the relationship between the state and the accused, I think it 
quite wrong to suggest that Miranda warnings—or for that 

3 Other of our prior decisions have also made clear that the return of a 
formal charge fundamentally alters the relationship between the State and 
the accused, conferring increased protections upon defendants in their in-
teractions with state authorities. In Michigan v. Jackson, 475 U. S. 625 
(1986), we explained:

“Indeed, after a formal accusation has been made—and a person who had 
previously been just a ‘suspect’ has become an ‘accused’ within the meaning 
of the Sixth Amendment—the constitutional right to the assistance of 
counsel is of such importance that the police may no longer employ tech-
niques for eliciting information from an uncounseled defendant that might 
have been entirely proper at an earlier stage of their investigation. Thus, 
the surreptitious employment of a cellmate, see United States v. Henry, 
447 U. S. 264 (1980), or the electronic surveillance of conversations with 
third parties, see Maine v. Moulton, [474 U. S. 159 (1985)]; Massiah v. 
United States, 377 U. S. 201 (1964), may violate the defendant’s Sixth 
Amendment right to counsel even though the same methods of investiga-
tion might have been permissible before arraignment or indictment.” Id., 
at 632 (footnote omitted).
See also Wyrick v. Fields, 459 U. S. 42, 50 (1982) (Mars ha ll , J., 
dissenting).
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matter, any warnings offered by an adverse party—provide a 
sufficient basis for permitting the undoubtedly prejudicial— 
and, in my view, unfair—practice of permitting trained law 
enforcement personnel and prosecuting attorneys to commu-
nicate with as-of-yet unrepresented criminal defendants.

It is well settled that there is a strong presumption against 
waiver of Sixth Amendment protections, see Michigan n . 
Jackson, 475 U. S., at 633; Von Moltke n . Gillies, 332 U. S. 
708, 723 (1948) (plurality opinion); Johnson v. Zerbst, 304 
U. S. 458, 464 (1938), and that a waiver may only be accepted 
if made with full awareness of “the dangers and disad-
vantages of self-representation,” Faretta n . California, 422 
U. S. 806, 835 (1975); see also Adams v. United States ex rel. 
McCann, 317 U. S. 269, 279 (1942) (accused “may waive his 
Constitutional right to assistance of counsel if he knows what 
he is doing and his choice is made with eyes open”). Warn-
ings offered by an opposing party, whether detailed or cur-
sory, simply cannot satisfy this high standard.

The majority premises its conclusion that Miranda warn-
ings lay a sufficient basis for accepting a waiver of the right 
to counsel on the assumption that those warnings make clear 
to an accused “what a lawyer could ‘do for him’ during the 
postindictment questioning: namely, advise [him] to refrain 
from making any [incriminating] statements.” Ante, at 294 
(footnote omitted).4 Yet, this is surely a gross understate-
ment of the disadvantage of proceeding without a lawyer and 

4 The majority finds support for its conclusion that Miranda warnings 
provide a sufficient basis for a waiver of the Sixth Amendment right to 
counsel in “petitioner’s inability, in the proceedings before this Court, to 
articulate with precision what additional information should have been 
provided to him before he would have been competent to waive his right to 
counsel.” Ante, at 294. Additional—although not exhaustive—possible 
warnings, however, have been articulated. See, e. g., United States v. 
Callabrass, 458 F. Supp. 964, 967 (SDNY 1978). Part of the difficulty in 
fashioning a proper boilerplate set of warnings is that, unlike in the Fifth 
Amendment context, the information that must be imparted to the accused 
will vary from case to case as the facts, legal issues, and parties differ.
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an understatement of what a defendant must understand to 
make a knowing waiver.5 The Miranda warnings do not, 
for example, inform the accused that a lawyer might examine 
the indictment for legal sufficiency before submitting his or 
her client to interrogation or that a lawyer is likely to be con-
siderably more skillful at negotiating a plea bargain and that 
such negotiations may be most fruitful if initiated prior to any 
interrogation. Rather, the warnings do not even go so far as 
to explain to the accused the nature of the charges pending 
against him—advice that a court would insist upon before 
allowing a defendant to enter a guilty plea with or without 
the presence of an attorney, see Henderson v. Morgan, 426 
U. S. 637 (1976). Without defining precisely the nature of 
the inquiry required to establish a valid waiver of the Sixth 
Amendment right to counsel, it must be conceded that at 
least minimal advice is necessary—the accused must be told 
of the “dangers and disadvantages of self-representation.”

Yet, once it is conceded that certain advice is required and 
that after indictment the adversary relationship between the 
state and the accused has solidified, it inescapably follows 

5 Respondent, and the United States as amicus curiae, argue that the 
comprehensive inquiry required by Faretta v. California, 422 U. S. 806 
(1975), should not be extended to pretrial waivers because the role of 
counsel—and conversely the difficulty of proceeding without counsel—is 
more important at trial. I reject the premise that a lawyer’s skills are 
more likely to sit idle at a pretrial interrogation than at trial. Both events 
require considerable experience and expertise and I would be reluctant to 
rank one over the other. Moreover, as we recognized in Escobedo v. 
Illinois, 378 U. S. 478 (1964):
“[T]he ‘right to use counsel at the formal trial [would be] a very hollow 
thing [if], for all practical purposes, the conviction is already assured by 
pretrial examination.’ In re Groban, 352 U. S. 330, 344 (Black, J., 
dissenting). ‘One can imagine a cynical prosecutor saying: “Let them have 
the most illustrious counsel, now. They can’t escape the noose. There is 
nothing that counsel can do for them at the trial.” ’ Ex parte Sullivan, 107 
F. Supp. 514, 517-518.” Id., at 487-488 (footnote omitted).
See also United States v. Wade, 388 U. S. 218, 226 (1967); Spano v. New 
York, 360 U. S. 315, 325, 326 (1959) (Douglas, J., concurring).
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that a prosecutor may not conduct private interviews with a 
charged defendant. As at least one Court of Appeals has 
recognized, there are ethical constraints that prevent a pros-
ecutor from giving legal advice to an uncounseled adver-
sary.6 * * * * * * * Thus, neither the prosecutor nor his or her agents 
can ethically provide the unrepresented defendant with the 
kind of advice that should precede an evidence-gathering in-
terview after formal proceedings have been commenced. In-
deed, in my opinion even the Miranda warnings themselves 
are a species of legal advice that is improper when given by 
the prosecutor after indictment.

Moreover, there are good reasons why such advice is 
deemed unethical, reasons that extend to the custodial, post-
indictment setting with unequaled strength. First, the of-
fering of legal advice may lead an accused to underestimate 
the prosecuting authorities’ true adversary posture. For an 
incarcerated defendant—in this case, a 17-year-old who had 
been in custody for 44 hours at the time he was told of the 

6 In discussing a suggestion that the prosecutor should supplement the 
customary Miranda warnings in the postindictment setting, the Court of 
Appeals for the Second Circuit wrote:

“We believe there are strong policy reasons, grounded in ethical consid-
erations, for not adopting the . . . alternative of having the prosecutor give 
further warnings to the defendant. The government itself points out that 
a prosecutor ‘is, in many senses, an adversary of the defendant, and, as 
such, is counselled not to give him legal advice’; in support of this proposi-
tion, the government cites the ABA Code of Professional Responsibility,
DR 7-104(A)(2).14
“14 DR 7-104(A) provides:
“During the course of his representation of a client a lawyer shall not:
“(1) Communicate or cause another to communicate on the subject of the 
representation with a party he knows to be represented by a lawyer in that 
matter unless he has the prior consent of the lawyer representing such
other party or is authorized by law to do so.
“(2) Give advice to a person who is not represented by a lawyer, other than 
the advice to secure counsel, if the interests of such person are or have a 
reasonable possibility of being in conflict with the interests of his client.”
United States v. Mohabir, 624 F. 2d 1140, 1152 (1980).
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indictment—the assistance of someone to explain why he is 
being held, the nature of the charges against him, and the ex-
tent of his legal rights, may be of such importance as to over-
come what is perhaps obvious to most, that the prosecutor is 
a foe and not a friend. Second, the adversary posture of the 
parties, which is not fully solidified until formal charges are 
brought, will inevitably tend to color the advice offered. As 
hard as a prosecutor might try, I doubt that it is possible for 
one to wear the hat of an effective adviser to a criminal de-
fendant while at the same time wearing the hat of a law en-
forcement authority. Finally, regardless of whether or not 
the accused actually understands the legal and factual issues 
involved and the state’s role as an adversary party, advice of-
fered by a lawyer (or his or her agents) with such an evident 
conflict of interest cannot help but create a public perception 
of unfairness and unethical conduct. And as we held earlier 
this Term, “courts have an independent interest in ensuring 
that criminal trials are conducted within the ethical standards 
of the profession and that legal proceedings appear fair to all 
who observe them.” Wheat n . United States, 486 U. S. 153, 
160 (1988). This interest is a factor that may be considered 
in deciding whether to override a defendant’s waiver of his or 
her Sixth Amendment right to conflict-free representation, 
see ibid., and likewise, should be considered in determining 
whether a waiver based on advice offered by the criminal de-
fendant’s adversary is ever appropriate.7

In sum, without a careful discussion of the pitfalls of pro-
ceeding without counsel, the Sixth Amendment right cannot 
properly be waived. An adversary party, moreover, cannot 
adequately provide such advice. As a result, once the right 
to counsel attaches and the adversary relationship between

1 In Wheat, we sustained the District Court’s decision to reject the de-
fendant’s waiver of the right to conflict-free representation even though 
Wheat, unlike the petitioner, made his decision to waive this right with the 
assistance of additional counsel, see 486 U. S., at 172 (Stev ens , J., 
dissenting).
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the state and the accused solidifies, a prosecutor cannot con-
duct a private interview with an accused party without “di- 
lut[ing] the protection afforded by the right to counsel,” 
Maine v. Moulton, 474 U. S. 159, 171 (1985). Although this 
ground alone is reason enough to never permit such private 
interviews, the rule also presents the added virtue of draw-
ing a clear and easily identifiable line at the point between 
the investigatory and adversary stages of a criminal proceed-
ing. Such clarity in definition of constitutional rules that 
govern criminal proceedings is important to the law enforce-
ment profession as well as to the private citizen. See Ari-
zona n . Roberson, 486 U. S. 675 (1988). It is true, of course, 
that the interest in effective law enforcement would benefit 
from an opportunity to engage in incommunicado question-
ing of defendants who, for reasons beyond their control, have 
not been able to receive the legal advice from counsel to 
which they are constitutionally entitled. But the Court’s 
singleminded concentration on that interest might also lead 
to the toleration of similar practices at any stage of the trial. 
I think it clear that such private communications are intoler-
able not simply during trial, but at any point after adversary 
proceedings have commenced.

I therefore respectfully dissent.
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Petitioner is one of 16 plaintiffs whose complaint seeking intervention in 
an employment discrimination action against respondent Oakland Scav-
enger Co. (hereafter respondent) was dismissed by the District Court. 
On remand following the Court of Appeals’ reversal of the dismissal, 
the District Court granted summary judgment against petitioner on the 
ground that he had not been named in the notice of appeal to the Court of 
Appeals, albeit inadvertently. The Court of Appeals affirmed, ruling 
that exclusion from the notice of appeal constituted a jurisdictional bar.

Held: Failure to file a notice of appeal in accordance with Federal Rule of 
Appellate Procedure 3(c)’s requirement that the notice “specify the party 
or parties taking the appeal” presents a jurisdictional bar to the appeal. 
The Rule’s caveat that an appeal “shall not be dismissed for [the notice’s] 
informality of form or title” does not aid petitioner, since his exclusion 
from the notice constitutes a failure to appeal rather than excusable in-
formality. Nor can petitioner find relief in Rule 2’s grant of broad eq-
uitable discretion to the courts of appeals, “for good cause shown,” to 
“suspend the requirements ... of any [Rule],” since Rule 26(b) contains 
an exception forbidding “enlarg[ing]” Rule 4’s mandatory time limits for 
filing a notice, which would be vitiated if courts could exercise jurisdic-
tion over parties not named in the notice. This reading is supported by 
the Advisory Committee’s Note following Rule 3, and does not contra-
vene Foman v. Davis, 371 U. S. 178, since, although under that decision 
a court may construe the Rules liberally and ignore “mere technicalities” 
in determining compliance, it may not waive the jurisdictional require-
ments of Rules 3 and 4, even for “good cause shown.” Here, petitioner 
never filed the functional equivalent of a notice of appeal, was not named 
by implication in the notice that was filed, and did not seek leave to 
amend the notice within the time limit set by Rule 4. The use of “et al.” 
in the notice was insufficient to notify respondent and the court that peti-
tioner was an appellant or to allow them to determine with certitude 
whether he should be bound by an adverse judgment or held liable for 
costs or sanctions. Pp. 314-318.

807 F. 2d 178, affirmed.

Mars hal l , J., delivered the opinion of the Court, in which Rehn qu ist , 
C. J., and Whi te , Bla ckmu n , Steve ns , O’Con no r , and Kenn edy , JJ.,
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joined. Scal ia , J., filed an opinion concurring in the judgment, post, 
p. 318. Bren nan , J., filed a dissenting opinion, post, p. 319.

B. V. Yturbide argued the cause and filed briefs for 
petitioner.

Stephen McKae argued the cause for respondents and filed 
a brief for respondent Oakland Scavenger Co.

Justi ce  Marshall  delivered the opinion of the Court.
This case presents the question whether a federal appellate 

court has jurisdiction over a party who was not specified in 
the notice of appeal in accordance with Federal Rule of Ap-
pellate Procedure 3(c).

I
Petitioner Jose Torres is one of 16 plaintiffs who intervened 

in an employment discrimination suit against respondent 
Oakland Scavenger Co. (hereafter respondent) after receiv-
ing notice of the action pursuant to a settlement agreement 
between respondent and the original plaintiffs. In their com-
plaint, the intervenors purported to proceed not only on their 
own behalf, but also on behalf of all persons similarly situ-
ated. On August 31, 1981, the District Court for the North-
ern District of California dismissed the complaint pursuant to 
Federal Rule of Civil Procedure 12(b)(6) for failure to state 
a claim warranting relief. 4 Record, Doc. No. 87. A class 
had not been certified at the time of the dismissal.

On September 29, 1981, a notice of appeal was filed in the 
Court of Appeals for the Ninth Circuit. The Court of Ap-
peals reversed the District Court’s dismissal and remanded 
the case for further proceedings. Bonilla v. Oakland Scav-
enger Co., 697 F. 2d 1297 (1982). Both the notice of appeal 
and the order of the Court of Appeals omitted petitioner’s 
name. It is undisputed that the omission in the notice of ap-
peal was due to a clerical error on the part of a secretary em-
ployed by petitioner’s attorney.

On remand, respondent moved for partial summary judg-
ment on the ground that the prior judgment of dismissal was 
final as to petitioner by virtue of his failure to appeal. The 
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District Court granted respondent’s motion. App. to Pet. 
for Cert. B-l, Civ. Action No. C 75-0060 CAL (ND Cal., 
Oct. 30, 1985). The Court of Appeals affirmed, judgment 
order reported at 807 F. 2d 178 (1986), holding that “[u]nless 
a party is named in the notice of appeal, the appellate court 
does not have jurisdiction over him.” App. to Pet. for Cert. 
A-4, citing Farley Transportation Co. n . Santa Fe Trail 
Transportation Co., 778 F. 2d 1365, 1368 (CA9 1985).

We granted certiorari to resolve a conflict in the Circuits 
over whether a failure to file a notice of appeal in accordance 
with the specificity requirement of Federal Rule of Appellate 
Procedure 3(c) presents a jurisdictional bar to the appeal.1 
484 U. S. 894 (1987). We now affirm.

II
Federal Rule of Appellate Procedure 3(c) provides in perti-

nent part that a notice of appeal “shall specify the party or 
parties taking the appeal.” The Rule was amended in 1979 
to add that an appeal “shall not be dismissed for informality 
of form or title of the notice of appeal.” This caveat does not 
aid petitioner in the instant case. The failure to name a 
party in a notice of appeal is more than excusable “informal-
ity”; it constitutes a failure of that party to appeal.

More broadly, Rule 2 gives courts of appeals the power, for 
“good cause shown,” to “suspend the requirements or provi-
sions of any of these rules in a particular case on application 
of a party or on its own motion.” Rule 26(b), however, con-
tains certain exceptions to this grant of broad equitable dis-

1 Compare Farley Transportation Co. v. Santa Fe Trail Transportation 
Co., 778 F. 2d 1365, 1368-1370 (CA9 1985) (failure to specify party to ap-
peal is jurisdictional bar); Covington v. Allsbrook, 636 F. 2d 63, 64 (CA4 
1980) (same); Life Time Doors, Inc. n . Walled Lake Door Co., 505 F. 2d 
1165, 1168 (CA6 1974) (same), with Ayres v. Sears, Roebuck & Co., 789 F. 
2d 1173, 1177 (CA5 1986) (appeal by party not named in notice of appeal is 
permitted in limited instances); Harrison v. United States, 715 F. 2d 1311, 
1312-1313 (CAS 1983) (same); Williams v. Frey, 551 F. 2d 932, 934, n. 1 
(CA3 1977) (same).
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cretion. The exception pertinent to this case forbids a court 
to “enlarge” the time limits for filing a notice of appeal, which 
are prescribed in Rule 4. We believe that the mandatory na-
ture of the time limits contained in Rule 4 would be vitiated if 
courts of appeals were permitted to exercise jurisdiction over 
parties not named in the notice of appeal. Permitting courts 
to exercise jurisdiction over unnamed parties after the time 
for filing a notice of appeal has passed is equivalent to permit-
ting courts to extend the time for filing a notice of appeal. 
Because the Rules do not grant courts the latter power, we 
hold that the Rules likewise withhold the former.

We find support for our view in the Advisory Committee 
Note following Rule 3:

“Rule 3 and Rule 4 combine to require that a notice of 
appeal be filed with the clerk of the district court within 
the time prescribed for taking an appeal. Because the 
timely filing of a notice of appeal is ‘mandatory and juris-
dictional,’ United States v. Robinson, [361 U. S. 220, 224 
(I960)], compliance with the provisions of those rules is 
of the utmost importance.” 28 U. S. C. App., p. 467.

This admonition by the Advisory Committee makes no dis-
tinction among the various requirements of Rule 3 and Rule 
4; rather it treats the requirements of the two Rules as a 
single jurisdictional threshold. The Advisory Committee’s 
caveat that courts should “dispense with literal compliance in 
cases in which it cannot fairly be exacted,” ibid., is not to the 
contrary. The examples cited by the Committee make clear 
that it was referring generally to the kinds of cases later ad-
dressed by the 1979 amendment to Rule 3(c), which excuses 
“informality of form or title” in a notice of appeal.2 Permit-
ting imperfect but substantial compliance with a technical re-

2 For example, the Advisory Committee approvingly cited cases permit-
ting a letter from a prisoner to a judge to suffice as a notice of appeal, see 
Riffle n . United States, 299 F. 2d 802 (CA5 1962), and permitting the mail-
ing of a notice of appeal to constitute its time of “filing” rather than its re-
ceipt by the court, see Halfen v. United States, 324 F. 2d 52 (CAIO 1963).
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quirement is not the same as waiving the requirement alto-
gether as a jurisdictional threshold. Our conclusion that the 
Advisory Committee viewed the requirements of Rule 3 as 
jurisdictional in nature, although not determinative, is “of 
weight” in our construction of the Rule. Mississippi Pub-
lishing Corp. v. Murphree, 326 U. S. 438, 444 (1946).

Nor does this Court’s decision in Foman n . Davis, 371 U. S. 
178 (1962), compel a contrary construction. In Foman, the 
Court addressed a separate provision of Rule 3(c) requiring 
that a notice of appeal “designate the judgment, order or part 
thereof appealed from.” Foman was a plaintiff whose com-
plaint was dismissed. She first filed motions in the District 
Court seeking to vacate the judgment against her and to 
amend her complaint. While the motions were pending, she 
filed a notice of appeal from the dismissal. When the Dis-
trict Court denied his motions, Foman filed a second notice of 
appeal from the denial. The Court of Appeals concluded 
that the first notice of appeal was premature because of 
Foman’s pending motions, and that the second notice of ap-
peal failed to designate the underlying dismissal as the judg-
ment appealed from. This Court reversed the appellate 
court’s refusal to hear Foman’s appeal on the merits of her 
dismissal, holding that the court should have treated the sec-
ond notice of appeal as “an effective, although inept, attempt 
to appeal from the judgment sought to be vacated.” Id., at 
181.

Foman did not address whether the requirement of Rule 
3(c) at issue in that case was jurisdictional in nature; rather, 
the Court simply concluded that in light of all the circum-
stances, the Rule had been complied with. We do not dis-
pute the important principle for which Foman stands—that 
the requirements of the rules of procedure should be liberally 
construed and that “mere technicalities” should not stand 
in the way of consideration of a case on its merits. Ibid. 
Thus, if a litigant files papers in a fashion that is technically



TORRES v. OAKLAND SCAVENGER CO. 317

312 Opinion of the Court

at variance with the letter of a procedural rule, a court may 
nonetheless find that the litigant has complied with the rule 
if the litigant’s action is the functional equivalent of what 
the rule requires. See, e. g., Houston v. Lack, ante, p. 266 
(delivery of notice of appeal by pro se prisoner to prison au-
thorities for mailing constitutes “filing” within the meaning 
of Federal Rules of Appellate Procedure 3 and 4). But al-
though a court may construe the Rules liberally in determin-
ing whether they have been complied with, it may not waive 
the jurisdictional requirements of Rules 3 and 4, even for 
“good cause shown” under Rule 2, if it finds that they have 
not been met.3

Applying these principles to the instant case, we find that 
petitioner failed to comply with the specificity requirement of 
Rule 3(c), even liberally construed. Petitioner did not file 
the functional equivalent of a notice of appeal; he was never 
named or otherwise designated, however inartfully, in the 
notice of appeal filed by the 15 other intervenors. Nor did 
petitioner seek leave to amend the notice of appeal within the 
time limits set by Rule 4. Thus, the Court of Appeals was 
correct that it never had jurisdiction over petitioner’s appeal.

Petitioner urges that the use of “et al.” in the notice of 
appeal was sufficient to indicate his intention to appeal. We 

3 In addition to urging that the requirements of Rule 3(c) are not juris-
dictional in nature, petitioner advances two other arguments in support of 
his position, neither of which has merit. First, petitioner argues that 
courts of appeals should apply “harmless error” analysis to defects in a no-
tice of appeal. This argument misunderstands the nature of a jurisdic-
tional requirement: a litigant’s failure to clear a jurisdictional hurdle can 
never be “harmless” or waived by a court. Second, petitioner argues that 
refusal to permit him to cure the defect in the original notice of appeal will 
unfairly permit absent class members, now that the suit has been certified 
as a class action, to obtain relief from which petitioner is barred. The Dis-
trict Court, however, in granting summary judgment against petitioner, 
explicitly left open “the issue of whether Mr. Torres can or cannot partici-
pate in this litigation as a member of a class, should a class be properly 
certified.” App. to Pet. for Cert. B-4.
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cannot agree. The purpose of the specificity requirement of 
Rule 3(c) is to provide notice both to the opposition and to the 
court of the identity of the appellant or appellants. The use 
of the phrase “et al.,” which literally means “and others,” ut-
terly fails to provide such notice to either intended recipient. 
Permitting such vague designation would leave the appellee 
and the court unable to determine with certitude whether a 
losing party not named in the notice of appeal should be 
bound by an adverse judgment or held liable for costs or sanc-
tions. The specificity requirement of Rule 3(c) is met only 
by some designation that gives fair notice of the specific indi-
vidual or entity seeking to appeal.

We recognize that construing Rule 3(c) as a jurisdictional 
prerequisite leads to a harsh result in this case, but we are 
convinced that the harshness of our construction is “imposed 
by the legislature and not by the judicial process.” Schi-
avone v. Fortune, 477 U. S. 21, 31 (1986) (construing Fed-
eral Rule of Civil Procedure 15(c) in a similarly implacable 
fashion).

The judgment of the Court of Appeals is affirmed.

It is so ordered.

Justi ce  Scalia , concurring in the judgment.
I agree with the judgment of the Court, but I do not be-

lieve that the principles set forth in its opinion produce it. If 
it is the fact that the requirements of the rules of procedure 
should be “liberally construed,” that “‘mere technicalities’ 
should not stand in the way of consideration of a case on its 
merits,” and that a rule is complied with if “the litigant’s ac-
tion is the functional equivalent of what the rule requires,” 
ante, at 316, it would seem to me that a caption listing the 
first party to the case and then adding “et al.” is enough to 
suggest that all parties are taking the appeal; and that the 
later omission of one of the parties in listing the appellants 
can, “liberally viewed,” be deemed to create no more than an
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ambiguity which does not destroy the effect of putting the ap-
pellee on notice.

The principle that “mere technicalities” should not stand in 
the way of deciding a case on the merits is more a prescrip-
tion for ignoring the Federal Rules than a useful guide to 
their construction and application. By definition all rules of 
procedure are technicalities; sanction for failure to comply 
with them always prevents the court from deciding where 
justice lies in the particular case, on the theory that securing 
a fair and orderly process enables more justice to be done in 
the totality of cases. It seems to me, moreover, that we 
should seek to interpret the rules neither liberally nor stin-
gily, but only, as best we can, according to their apparent in-
tent. Where that intent is to provide leeway, a permissive 
construction is the right one; where it is to be strict, a per-
missive construction is wrong. Thus, the very first of the 
Rules of Civil Procedure does not prescribe that they are 
to be “liberally construed,” but rather that they are to be 
“construed to secure the just, speedy, and inexpensive deter-
mination of every action.” Fed. Rule Civ. Proc. 1.

The Appellate Rule at issue here requires the appellant to 
“specify the party or parties taking the appeal,” Fed. Rule 
App. Proc. 3(c), which suggests to me more than just a resid-
ual “et al.” Moreover, that it was thought necessary to spec-
ify that “informality of form or title” would not entail dis-
missal, ibid., suggests that a strict application was generally 
contemplated. I concur in today’s judgment, therefore, for 
essentially the same reasons that I dissented from the judg-
ment in Houston n . Lack, ante, p. 266, which the Court ap-
propriately cites to support its reasoning in the present 
case, but which in my view stands in stark contrast to its 
conclusion.

Justic e  Brennan , dissenting.
“The Federal Rules,” we have previously observed, “reject 

the approach that pleading is a game of skill in which one mis-
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step by counsel may be decisive to the outcome and accept 
the principle that the purpose of pleading is to facilitate a 
proper decision on the merits.” Fornan v. Davis, 371 U. S. 
178, 181-182 (1962). Although the Court today pays lip- 
service to the spirit of liberality animating the Federal Rules, 
it nevertheless holds that the Court of Appeals below lacked 
jurisdiction over petitioner’s suit because his lawyer’s secre-
tary inadvertently omitted his name from the notice of appeal 
filed on behalf of him and his 15 coplaintiffs. Eschewing any 
inquiry into whether this omission was excusable or whether 
respondent suffered any prejudice as a result of it, the Court 
concludes that this “misstep by counsel” decides the out-
come of petitioner’s case because compliance with the party-
specification requirement of Federal Rule of Appellate Proce-
dure 3(c) is a jurisdictional prerequisite to appellate review. 
Nothing in the Federal Rules, however, compels such a con-
struction of Rule 3(c), which I believe to be wholly at odds 
with the liberal policies underlying those Rules, as well as 
our own prior construction of them.

As the Court notes, Federal Rule of Appellate Procedure 2 
permits the courts of appeals, upon a showing of good cause, 
to “suspend the requirements or provisions of any of these 
rules in a particular case,” except as otherwise provided by 
Rule 26(b). Rule 26(b), in turn, permits appellate courts to 
enlarge the time established by the Rules for any act, except 
the “time for filing a notice of appeal” set out in Rule 4. On 
their face, then, Rules 2 and 26(b) together confer broad eq-
uitable discretion on the courts of appeals to excuse compli-
ance with the requirements of any and all Rules save the time 
limitations of Rule 4. Notably, neither mentions Rule 3(c) as 
falling outside the purview of this broad equitable power.

In the face of this express policy favoring a liberal con-
struction of all the Rules except the timeliness requirements 
of Rule 4, the Court nevertheless holds that Rule 3(c)’s party-
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specification requirement must be deemed jurisdictional, for 
the “mandatory nature of the time limits contained in Rule 4 
would be vitiated if courts of appeals were permitted to exer-
cise jurisdiction over parties not named in the notice of ap-
peal.” Ante, at 315. This unsupported assertion, however, 
is only correct if we assume the answer to the question at 
issue here, i. e., that “[t]he failure to name a party in a notice 
of appeal . . . constitutes a failure of that party to appeal.” 
Ante, at 314. If, on the other hand, we assume, as several 
Courts of Appeals have, that an unnamed party effectively 
appeals where a notice is timely filed and the unnamed par-
ty’s intention to join in the appeal is clear to all and prejudi-
cial to none, see, e. g., Harrison v. United States, 715 F. 2d 
1311, 1312-1313 (CA8 1983); Williams v. Frey, 551 F. 2d 932, 
934, n. 1 (CA3 1977), then Rule 4’s mandatory time limita-
tions would remain inviolate. The Court itself acknowledges 
that a “litigant’s action [may be] the functional equivalent of 
what the rule requires.” Ante, at 317. It is obvious, how-
ever, that the initial determination whether a given act satis-
fies any test of “functional equivalence” depends not at all on 
the time limitations prescribed by Rule 4; it is only after a 
court decides that a given act is not the functional equivalent 
of filing a notice of appeal that the necessity of amending any 
notice that was filed, and hence the necessity of enlarging the 
time requirements of Rule 4, arise.

The Court purports to find support for its jurisdictional 
construction of Rule 3(c) in the Advisory Committee Notes, 
which explain that Rules 3 and 4 “combine to require that a 
notice of appeal be filed with the clerk of the district court 
within the time prescribed for taking an appeal,” and that 
“[b]ecause the timely filing of a notice of appeal is mandatory 
and jurisdictional. . . compliance with the provisions of those 
rules is of the utmost importance.” 28 U. S. C. App., 
p. 467. Arguing that this admonition does not differentiate 
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between the various requirements of the two Rules, the 
Court concludes that all the requirements of both form “a sin-
gle jurisdictional threshold.” Ante, at 315. I believe the 
Advisory Committee Note lends no support to the result the 
Court reaches today. The comment itself says only that the 
“timely filing” requirement is mandatory and jurisdictional; 
significantly, the Advisory Committee stopped short of de-
scribing Rules 3 and 4 as jurisdictional in their entirety. 
Moreover, it is apparent from the context that the Advisory 
Committee did not intend to incorporate by reference every 
requirement of the two Rules, but rather, only those provi-
sions discussed in the first sentence of the comment. Rule 
3(a) provides that an appeal “shall be taken by filing a no-
tice of appeal with the clerk of the district court within the 
time allowed by Rule 4.” It is thus this provision—which is 
tracked nearly word for word in the Advisory Committee 
Note—and not every enumerated requirement of Rule 3, that 
combines with Rule 4 to form the jurisdictional requirement 
“that a notice of appeal be filed with the clerk of the district 
court within the time prescribed for taking an appeal.”

The Court’s broader reading of the Note, and its juris-
dictional construction of the Rule, are flatly inconsistent 
with Foman n . Davis, supra, where we held that Rule 3 
(c)’s judgment-designation requirement is not jurisdictional. 
That requirement, which immediately precedes the party-
specification provision, states that a notice of appeal “shall 
designate the judgment, order, or part thereof appealed 
from.” Although the Court today suggests that in Foman 
we simply forgave mere technical noncompliance with the 
Rule, see ante, at 316, the lower court in that case expressly 
stated that the second notice of appeal in question made no 
reference to the judgment for which review was sought, and 
that the first notice of appeal was premature and thus void. 
Foman n . Davis, 292 F. 2d 85, 87 (CAI 1961). Because we
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affirmed the lower court’s disposition of the first notice, the 
lack of a designated judgment in the second notice was no 
more nor less a “mere technicality” than the absence of peti-
tioner’s name from the notice of appeal filed in this case: both 
the notice here and in Foman omitted precisely the informa-
tion required by Rule 3(c). In Foman, we nevertheless held 
that the Court of Appeals should have “treated the [second 
notice of] appeal... as an effective, although inept, attempt 
to appeal” because when the two ineffective notices were 
read together, “petitioner’s intention to seek review . . . was 
manifest.” 371 U. S., at 181 (emphasis added).

Petitioner Torres makes precisely the same claim here, ar-
guing that appellate counsel’s presentation of the case—in 
which all issues in the case were treated as common to all the 
plaintiffs, named and unnamed in the District Court—and the 
inclusion of 15 of the 16 named intervenors in the notice of 
appeal, made his intention to join in the appeal manifest. 
The Court, however, simply dismisses this contention by as-
serting that “petitioner failed to comply with the specificity 
requirement of Rule 3(c)”; failed to “file the functional equiv-
alent of a notice of appeal”; and was “never named or other-
wise designated, however inartfully, in the notice of appeal 
filed by the 15 other intervenors.” Ante, at 317. These 
statements, however, are wholly conclusional, and in no way 
distinguish petitioner’s omission from that involved in Foman.

In 1979, Rule 3(c) was amended to provide that “[a]n ap-
peal shall not be dismissed for informality of form or title 
of the notice of appeal.” The Advisory Committee Note ac-
companying this amendment explained that “so long as the 
function of notice is met by the filing of a paper indicating 
an intention to appeal, the substance of the rule has been 
complied with.” Advisory Committee Note to Rule 3, 28 
U. S. C. App., p. 467 (emphasis added). The function of a 
notice of appeal, of course, is to notify the court of appeals 
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and the opposing party that an appeal is being taken, see 
Cobb v. Lewis, 488 F. 2d 41, 45 (CA5 1974) (cited with ap-
proval in Advisory Committee Note to Rule 3), which in turn 
ensures that the appellees are not prejudiced in any way by 
the appeal and that the appellants have made the requisite 
commitment to assuming the obligations of the appeal, par-
ticularly the obligation to pay any costs and fees that the 
appellate court might ultimately assess. These are factual 
inquiries that the courts of appeals are entirely capable of 
undertaking, and that better serve the purposes supposedly 
advanced by the bright-line jurisdictional rule the Court an-
nounces today.*

After today’s ruling, appellees will be able to capitalize 
on mere clerical errors and secure the dismissal of unnamed 
appellants no matter how meritorious the appellant’s claims 
and no matter how obvious the appellant’s intention to seek 
appellate review, and courts of appeals will be powerless to 
correct even the most manifest of resulting injustices. The 
Court identifies no policy supporting, let alone requiring, this 
harsh rule, which I believe is patently inconsistent not only 
with the liberal spirit underlying the Federal Rules, but with 
Rule 2’s express authorization permitting courts of appeals to 
forgive noncompliance where good cause for such forgiveness

*Although the Court’s jurisdictional approach to the specificity require-
ment provides no greater protection to litigants than the equitable ap-
proach adopted by several Courts of Appeals, like all bright-line tests its 
application is more certain and predictable. This advantage, however, is 
of marginal significance inasmuch as few courts have found the notice func-
tion satisfied where a party’s name is omitted, and those that have have 
acknowledged that it is the exceptional case in which such a finding is even 
possible. See Harrison v. United States, 715 F. 2d 1311, 1313 (CAS 1983) 
(“[T]his is a very rare but appropriate case for a liberal construction of 
FRAP 3”); Williams v. Frey, 551 F. 2d 932, 934, n. 1 (CA3 1977) (“Under 
most circumstances, the designation of the party appellant in the notice of 
appeal will govern”). Certainly no responsible lawyer would intentionally 
omit a party’s name in reliance on an equitable construction of the notice 
of appeal.
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is shown. Instead, the Court simply announces by fiat that 
the omission of a party’s name from a notice of appeal can 
never serve the function of notice, thereby converting what 
is in essence a factual question into an inflexible rule of con-
venience. Because the Court has failed to demonstrate that 
the notice filed in this case failed to apprise the court below 
or respondents that petitioner intended to join in the appeal 
taken by his 15 coplaintiffs, I would reverse the case and re-
mand for the necessary factual inquiry.

Accordingly, I dissent.
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UNITED STATES v. TAYLOR

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 87-573. Argued April 25,1988—Decided June 24, 1988

The Speedy Trial Act of 1974 requires that an indictment be dismissed if 
the defendant is not brought to trial within a 70-day period, and requires 
the court, in determining whether to dismiss with or without prejudice, 
to “consider, among others, each of the following factors: the seriousness 
of the offense; the facts and circumstances . . . which led to the dismissal; 
and the impact of a reprosecution on the administration of [the Act and] 
of justice.” 18 U. S. C. § 3162(a)(2). After respondent failed to appear 
for his trial on federal narcotics charges, which was scheduled to com-
mence in the Federal District Court in Seattle one day prior to the ex-
piration of the 70-day period, 15 days not otherwise excludable under the 
Act elapsed between his subsequent arrest in California and the issuance 
by a federal grand jury in Seattle of a superseding indictment. Re-
spondent’s return to Seattle for trial during this period was delayed for 
various reasons, including slow processing by the Government. The 
District Court granted respondent’s § 3162(a)(2) motion to dismiss with 
prejudice, finding that, although respondent was charged with serious 
offenses, the Government’s “lackadaisical behavior” was inexcusable and 
that the administration of the Act and of justice required a stem re-
sponse. The Court of Appeals affirmed, concluding that, in light of the 
case’s “peculiar circumstances,” the lower court had not abused its dis-
cretion in dismissing with prejudice in order to send a strong message to 
the Government that the Act must be observed.

Held:
1. The Act establishes a framework which guides district court deter-

minations of whether to dismiss with or without prejudice, and appellate 
court review of such determinations. Pp. 332-337.

(a) Section 3162(a)(2)’s language establishes that, in determining 
whether to dismiss with or without prejudice, courts must consider at 
least the three factors specified in the section. The Act’s legislative his-
tory indicates that prejudice to the defendant should also be considered 
before reprosecution is barred, and that the decision to dismiss with or 
without prejudice is left to the district court’s guided discretion, with 
neither remedy having priority. Pp. 332-335.

(b) Section 3162(a)(2) requires the district court to consider care-
fully the specified factors as applied to the particular case and to articu-
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late clearly their effect in rendering its decision. On appeal, the review-
ing court must undertake a more substantive scrutiny than would be the 
case absent legislatively identified standards, in order to ascertain 
whether the district court has properly applied the law to the facts or 
whether it has ignored or slighted a factor that Congress has deemed 
pertinent to the choice of remedy. When the statutory factors have 
been properly considered, and supporting factual findings are not clearly 
in error, the district court’s judgment of how opposing considerations 
balance should not be lightly disturbed. Pp. 335-337.

2. Analysis of the record within the above framework establishes that 
the District Court abused its discretion in deciding to bar reprosecution, 
and that the Court of Appeals erred in holding otherwise. The District 
Court did not explain how it factored in the seriousness of the offenses 
with which respondent was charged. Rather, the court relied heavily 
on its unexplained characterization of the Government conduct as “lacka-
daisical,” while failing to consider other relevant facts and circumstances 
leading to dismissal. Seemingly ignored were the brevity of the delay in 
bringing respondent to trial and the consequential lack of prejudice to 
respondent, as well as respondent’s own illicit contribution to the delay 
in failing to appear for trial. The court’s desire to send a strong mes-
sage to the Government that unexcused delays will not be tolerated is by 
definition implicated in almost every case under the Act, and, standing 
alone, does not suffice to justify barring reprosecution in light of all the 
other circumstances. Pp. 337-343.

821 F. 2d 1377, reversed.
Bla ckmu n , J., delivered the opinion of the Court, in which Rehn quis t , 

C. J., and Whit e , O’Con no r , and Kenn edy , JJ., joined, and in all but 
Part II-A of which Scali a , J., joined. Whit e , J., filed a concurring opin-
ion, post, p. 344. Scal ia , J., filed an opinion concurring in part, post, 
p. 344. Stev ens , J., filed a dissenting opinion, in which Brenna n  and 
Marsh al l , JJ., joined, post, p. 346.

Edwin S. Kneedler argued the cause for the United States. 
On the briefs were Solicitor General Fried, Assistant At-
torney General Weld, Deputy Solicitor General Bryson, and 
Harriet S. Shapiro.

■ Ian G. Loveseth, by appointment of the Court, 485 U. S. 
902, argued the cause and filed a brief for respondent.

Justic e  Blackmun  delivered the opinion of the Court.
This case requires us to consider the bounds of a district 

court’s discretion to choose between dismissal with and with-
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out prejudice, as a remedy for a violation of the Speedy Trial 
Act of 1974, as amended, 18 U. S. C. § 3161 et seq. (1982 ed. 
and Supp. IV).

I
On July 25, 1984, respondent Larry Lee Taylor was in-

dicted by a federal grand jury on charges of conspiracy to dis-
tribute cocaine and possession of 400 grams of cocaine with 
intent to distribute. His trial was scheduled to commence 
in the United States District Court for the Western District 
of Washington in Seattle on November 19, 1984, the day 
prior to the expiration of the 70-day period within which the 
Act requires the Government to bring an indicted individual 
to trial. See 18 U. S. C. § 3161(c)(1).1 Respondent failed 
to appear for trial, and a bench warrant was issued for his 
arrest. On February 5, 1985, respondent was arrested by 
local police officers in San Mateo County, Cal., on state 
charges that subsequently were dismissed. Respondent’s 
return to Seattle for his federal trial was delayed for a num-
ber of reasons, some related to his being required to testify 
as a defense witness in a federal narcotics prosecution then 
pending in San Francisco, and others involving slow process-
ing, the convenience of the United States Marshals Service, 
and what the District Court would later describe as the “lack-
adaisical” attitude on the part of the Government. App. to 
Pet. for Cert. 30a. On April 24, 1985, while respondent was 
back in San Francisco to testify at a retrial of the narcotics 
prosecution, a federal grand jury in Seattle issued a super-
seding indictment against respondent, adding a failure-to- 

1 Section 3161(c)(1) reads:
“In any case in which a plea of not guilty is entered, the trial of a defend-

ant charged in an information or indictment with the commission of an of-
fense shall commence within seventy days from the filing date (and making 
public) of the information or indictment, or from the date the defendant has 
appeared before a judicial officer of the court in which such charge is pend-
ing, whichever date last occurs. If a defendant consents in writing to be 
tried before a magistrate on a complaint, the trial shall commence within 
seventy days from the date of such consent.”
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appear charge based on his nonappearance at the scheduled 
November 19, 1984, trial.

Upon his return to Seattle, respondent moved to dismiss 
all charges against him, alleging that the Speedy Trial Act 
had been violated. The District Court rejected the Gov-
ernment’s argument that because respondent had failed to 
appear for trial, the 70-day speedy trial clock began anew 
when respondent was arrested on February 5, 1985. After 
considering the time between respondent’s nonappearance on 
November 19, 1984, and the issuance of the superseding in-
dictment on April 24, 1985,2 the court determined that the 
time respondent was at large, or testifying in the San Fran-
cisco prosecution, or being held on state charges, as well as 
some reasonable time for transporting him to Seattle, were 
excludable under 18 U. S. C. § 3161(h).3 The District Court 

2 The Government’s superseding indictment against respondent was is-
sued without first dismissing the original indictment. The District Court 
apparently assumed that the period after April 24 was excludable because 
of the superseding indictment, see App. to Pet. for Cert. 29a; 821 F. 2d 
1377, 1383 (CA9 1987). But cf. United States v. Rojas-Contreras, 474 
U. S. 231, 234-235 (1985); id., at 239-240 (Blac kmu n , J., concurring in 
judgment). Respondent has not challenged this assumption, presumably 
because he concluded that the period following April 24 was otherwise ex-
cludable under 18 U. S. C. § 3161(h). See Brief for Respondent 3.

3 Section 3161(h) provides:
“The following periods of delay shall be excluded in computing the time 

within which an information or an indictment must be filed, or in computing 
the time within which the trial of any such offense must commence:

“(1) Any period of delay resulting from other proceedings concerning the 
defendant, including but not limited to—

“(D) delay resulting from trial with respect to other charges against the 
defendant;

“(G) delay resulting from any proceeding relating to the transfer of a 
case or the removal of any defendant from another district under the Fed-
eral Rules of Criminal Procedure;

“(H) delay resulting from transportation of any defendant from another 
district, . . . except that any time consumed in excess of ten days from
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concluded, however, that, despite these time exclusions, 15 
nonexcludable days had passed, that the clock thus had ex-
pired 14 days before the superseding indictment, and that 
dismissal of the original indictment therefore was mandated. 
App. to Pet. for Cert. 27a-29a.* 4

The District Court found that, although respondent was 
charged with serious offenses, there was “no excuse for the 
government’s lackadaisical behavior in this case.” Id., at 
30a. The court observed that some of the Government’s ex-
planations for the various nonexcludable delays were incon-
sistent; that the Marshals Service failed to produce respond-
ent expeditiously when requested to do so by a San Mateo 
County judge; and that even after the state charges were 
dropped, respondent was not immediately brought before a 
federal magistrate on the fugitive warrant. The District 
Court also noted that after an order issued to bring respond-
ent back to Seattle for trial, the Government responded, but 
without “dispatch,” accommodating the Marshals Service’s 
interest in moving several prisoners at once instead of mov-
ing respondent within the time period provided for by the 
Act. It said:

“[T]he court concludes that the administration of the 
[Act] and of justice would be seriously impaired if the 

the date an order of removal or an order directing such transportation, 
and the defendant’s arrival at the destination shall be presumed to be 
unreasonable;

“(3)(A) Any period of delay resulting from the absence or unavailability 
of the defendant or an essential witness.”

4 The 15 nonexcludable days included the 6 days between the end of the 
federal trial in San Francisco at which respondent was testifying and the 
date on which state charges against respondent were dropped; the 5 addi-
tional days after the state charges were dropped that it took the United 
States Marshals Service to bring respondent before a federal Magistrate on 
the federal bench warrant; and 4 days beyond the 10 days provided for by 
18 U. S. C. § 3161(h)(1)(H) that the Marshals Service took to transport re-
spondent back to Seattle. App. to Pet. for Cert. 28a-29a.
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court were not to respond sternly to the instant viola-
tion. If the government’s behavior in this case were to 
be tacitly condoned by dismissing the indictment without 
prejudice, then the [Act] would become a hollow guaran-
tee.” Id., at 30a-31a.

The court dismissed the original counts with prejudice to 
reprosecution.5

A divided panel of the United States Court of Appeals for 
the Ninth Circuit affirmed. 821 F. 2d 1377 (1987). The full 
panel agreed with the District Court’s holding that respond-
ent’s failure to appear for trial on November 19, 1984, should 
not restart the speedy trial clock, and confirmed the District 
Court’s calculation of 15 nonexcludable days between re-
spondent’s flight and the issuance of the superseding indict-
ment. Id., at 1383-1385.

Applying an abuse-of-discretion standard, the Court of Ap-
peals reviewed the District Court’s discussion of its decision 
to dismiss the drug charges with prejudice. Characterizing 
the lower court’s purpose as sending “a strong message to the 
government” that the Act must be “observed,” even with re-
spect to recaptured fugitives, the majority concluded: “Under 
the peculiar circumstances of this case, we see no need to dis-
turb that ruling on appeal. The district court acted within 
the bounds of its discretion.” Id., at 1386.

The third judge concurred with the finding of a Speedy 
Trial Act violation, but concluded that the District Court 
abused its discretion in barring reprosecution. After re-
viewing the chronology and disputing whether, as a factual 
matter, the Government had failed to act reasonably, he felt 
that “none of the delay shown in this case—although admit-

5 The District Court rejected respondent’s motion to dismiss the failure- 
to-appear charge, finding that after subtracting the various time periods 
held excludable, the Government had not violated the 30-day arrest-to- 
indictment provision of § 3161(b). See App. to Pet. for Cert. 31a-32a. 
Respondent eventually entered a plea of guilty to this charge and was sen-
tenced to five years’ imprisonment.
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tedly non-excludable under the statute—was of such studied, 
deliberate, and callous nature as to justify dismissal with 
prejudice.” Id., at 1387.

On the Government’s petition, which suggested that fur-
ther guidance was needed with respect to the application of 
the Speedy Trial Act’s remedy provision, § 3162, we granted 
certiorari. 484 U. S. 1025 (1988).

II
A

Neither party has asked this Court to review the lower 
courts’ decision that a violation of the Act actually occurred.6 
And the statute admits no ambiguity in its requirement that 
when such a violation has been demonstrated, “the informa-
tion or indictment shall be dismissed on motion of the defend-
ant.” § 3162(a)(2). The only question before us, therefore, 
is whether the District Court abused its discretion under the 
Act in dismissing the indictment with prejudice rather than 
permitting reprosecution. In relevant part, the Act’s rem-
edy provision, § 3162(a)(2), instructs:

“If a defendant is not brought to trial within the time 
limit required by section 3161(c) as extended by 3161(h), 

6 The Government asserts that both the District Court and the Court of 
Appeals relied on a “now-outmoded” method of calculating speedy trial 
time, and that under another now-favored method, there would have been 
42 days of speedy trial time when respondent became a fugitive, and thus 
no speedy trial violation in this case. Brief for United States 5-6, n. 4. 
Inasmuch as that argument was neither raised below nor pressed here, we 
do not consider it.

The Government also argues that some of the time charged by the courts 
below as speedy trial time should have been excludable under § 3161(h) 
(1)(D) of the Act, see n. 3, supra, and thus that only 9 instead of 15 non-
excludable days elapsed after respondent’s capture. Brief for United 
States 24-26. Because, as is detailed below, our decision in this case does 
not turn on the distinction between a violation of 8 or of 14 days, we need 
not decide whether the District Court’s application of the Act was errone-
ous in this respect.
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the information or indictment shall be dismissed on mo-
tion of the defendant. ... In determining whether to dis-
miss the case with or without prejudice, the court shall 
consider, among others, each of the following factors: the 
seriousness of the offense; the facts and circumstances of 
the case which led to the dismissal; and the impact of a 
reprosecution on the administration of this chapter and 
on the administration of justice.”

As is plain from this language, courts are not free simply 
to exercise their equitable powers in fashioning an appropri-
ate remedy, but, in order to proceed under the Act, must 
consider at least the three specified factors. Because Con-
gress employed somewhat broad and open-ended language, 
we turn briefly to the legislative history of the Act for some 
additional indication of how the contemplated choice of rem-
edy should be made.

There apparently were those in Congress who thought 
courts should consider prejudice to the defendant before 
barring reprosecution. See 120 Cong. Rec. 41778 (1974) 
(remarks of Rep. Dennis); id., at 41795 (remarks of Rep. 
Conyers). After suggesting that he might offer an amend-
ment to add that factor to the statute’s list of considera-
tions for the court, Representative Dennis agreed to estab-
lish through “legislative history” the relevance of prejudice to 
the defendant. Ibid. Representative Cohen, the author of 
the compromise amendment, agreed that prejudice to the de-
fendant was relevant, id., at 41794-41795, but opposed add-
ing that factor to § 3162(a)(2) for fear that district courts 
would treat a lack of prejudice to a defendant as dispositive:

“[W]e [should] not consider it as a separate independent 
ground for the prosecution and open up to the Justice 
Department and the prosecutor to say we have not met 
the time limit and we did not take advantage of all the 
other time exemptions, but there is no prejudice to the 
defendant. I do not think that would be a sufficient 
basis in the consideration of the other factors to de-
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termine if justice would be done.” 120 Cong. Rec., at 
41795.

Representative Cohen’s amendment was thereafter adopted 
without further modification. Although the discussion in the 
House is inconclusive as to the weight to be given to the pres-
ence or absence of prejudice to the defendant, there is little 
doubt that Congress intended this factor to be relevant for a 
district court’s consideration. See, e. g., United States v. 
Kramer, 827 F. 2d 1174, 1178 (CA8 1987); United States 
v. Caparella, 716 F. 2d 976, 980 (CA2 1983); United States v. 
Bittie, 226 U. S. App. D. C. 49, 56, 699 F. 2d 1201, 1208 
(1983).7

The legislative history also confirms that, consistent with 
the language of the statute, Congress did not intend any par-
ticular type of dismissal to serve as the presumptive remedy 
for a Speedy Trial Act violation. Prior to the passage of the 
Act, the dismissal sanction generated substantial contro-
versy in Congress, with proponents of uniformly barring re-
prosecution arguing that without such a remedy the Act 
would lack any real force, and opponents expressing fear that 
criminals would unjustly escape prosecution. See generally 
A. Partridge, Legislative History of Title I of the Speedy 
Trial Act of 1974, pp. 31-33 (Federal Judicial Center 1980); 
United States v. Caparella, 716 F. 2d, at 978-979 (reviewing 
legislative history). Eventually, in order to obtain passage 
of the Act, a compromise was reached that incorporated, 
through amendments on the floor of the House of Represent-
atives, the language that eventually became § 3162(a)(2).

7 Although, like Just ice  Scali a , we are all in favor of fostering the 
democratic process, we do not agree that the statutory text renders it “so 
obviou[s],” post, at 345, that the presence or absence of prejudice to the 
defendant is one of the “other factors” that a district court is required by 
the Speedy Trial Act to consider. A brief review of the floor debate, cited 
above, demonstrates that at least some Members of Congress were uncer-
tain about, and repeatedly sought clarification of, precisely what they were 
voting for.
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See 120 Cong. Rec. 41774-41775, 41778, 41793-41794 (1974). 
The thrust of the compromise was that the decision to dismiss 
with or without prejudice was left to the guided discretion 
of the district court, and that neither remedy was given 
priority.8 See, e. g., United States v. Kramer, 827 F. 2d, at 
1176; United States v. Salgado-Hernandez, 790 F. 2d 1265, 
1267 (CA5), cert, denied, 479 U. S. 964 (1986); United States 
v. Russo, 741 F. 2d 1264, 1266-1267 (CA11 1984); United 
States v. Caparella, 716 F. 2d, at 980.

B
Consistent with the prevailing view, the Court of Appeals 

stated that it would review the dismissal with prejudice 
under an abuse-of-discretion standard. 821 F. 2d, at 1385. 
See, e. g., United States v. Kramer, 827 F. 2d, at 1179 (re-
versing dismissal with prejudice as abuse of discretion); 
United States v. Russo, 741 F. 2d, at 1267-1268 (reversing 
dismissal without prejudice as abuse of discretion); United 
States v. Caparella, 716 F. 2d, at 980-981 (same); United 
States v. Salgado-Hernandez, 790 F. 2d, at 1267 (upholding 
dismissal without prejudice as within District Court’s dis-
cretion). The court did not, however, articulate what that 
standard required.

8 Because the provision at issue here was amended on the floor of the 
House, and that version was subsequently accepted by the Senate, we find 
largely unhelpful the preamendment Committee Report discussions, sup-
porting dismissal with prejudice in all or most cases. Similarly, a House 
Judiciary Committee statement, made five years later and while in the 
process of considering and recommending a temporary suspension of the 
dismissal sanction, to the effect that dismissal without prejudice should be 
“the exception and not the rule,” H. R. Rep. No. 96-390, pp. 8-9 (1979), 
cannot override the contemporaneous legislative history and create a pre-
sumption that reprosecution will be barred. In light of the compromise 
eventually reached, we are unwilling to read such a preference into the 
statute, which evinces no presumptions. We are similarly disinclined to 
read a contrary presumption into a statute that began as a bill barring 
reprosecution in all cases, and was amended to provide for the current 
balancing test as a compromise.
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This Court previously has recognized—even with respect 
to another statute the legislative history of which indicated 
that courts were to have “wide discretion exercising their 
equitable powers,” 118 Cong. Rec. 7168 (1972), quoted in Al-
bemarle Paper Co. v. Moody, 422 U. S. 405, 421 (1975)—that 
“discretionary choices are not left to a court’s ‘inclination, but 
to its judgment; and its judgment is to be guided by sound 
legal principles.’” Id., at 416, quoting United States v. 
Burr, 25 F. Cas. 30, 35 (No. 14,692d) (CC Va. 1807) (Mar-
shall, C. J.). Thus, a decision calling for the exercise of 
judicial discretion “hardly means that it is unfettered by 
meaningful standards or shielded from thorough appellate re-
view.” Albemarle Paper Co., 422 U. S., at 416.

Whether discretion has been abused depends, of course, on 
the bounds of that discretion and the principles that guide 
its exercise. Had Congress merely committed the choice of 
remedy to the discretion of district courts, without specifying 
factors to be considered, a district court would be expected to 
consider “all relevant public and private interest factors,” 
and to balance those factors reasonably. Piper Aircraft Co. 
v. Reyno, 454 U. S. 235, 257 (1981). Appellate review of 
that determination necessarily would be limited, with the ab-
sence of legislatively identified standards or priorities.

In the Speedy Trial Act, however, Congress specifically 
and clearly instructed that courts “shall consider, among 
others, each of the following f actors,” § 3162(a)(2) (emphasis 
added), and thereby put in place meaningful standards to 
guide appellate review. Although the role of an appellate 
court is not to substitute its judgment for that of the trial 
court, review must serve to ensure that the purposes of the 
Act and the legislative compromise it reflects are given ef-
fect. Where, as here, Congress has declared that a decision 
will be governed by consideration of particular factors, a dis-
trict court must carefully consider those factors as applied to 
the particular case and, whatever its decision, clearly articu-
late their effect in order to permit meaningful appellate re-
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view. Only then can an appellate court ascertain whether a 
district court has ignored or slighted a factor that Congress 
has deemed pertinent to the choice of remedy, thereby failing 
to act within the limits prescribed by Congress.

Factual findings of a district court are, of course, entitled 
to substantial deference and will be reversed only for clear 
error. Anderson v. Bessemer City, 470 U. S. 564 (1985). A 
judgment that must be arrived at by considering and apply-
ing statutory criteria, however, constitutes the application of 
law to fact and requires the reviewing court to undertake 
more substantive scrutiny to ensure that the judgment is 
supported in terms of the factors identified in the statute. 
Nevertheless, when the statutory factors are properly con-
sidered, and supporting factual findings are not clearly in 
error, the district court’s judgment of how opposing consider-
ations balance should not lightly be disturbed.

Ill
Because the District Court did not fully explicate its 

reasons for dismissing with prejudice the substantive drug 
charges against respondent, we are left to speculate in re-
sponse to some of the parties’ arguments pro and con. Re-
spondent, for example, argues that the District Court may 
have taken into account the fact that respondent’s codefen-
dant had been sentenced on the same charges to three years’ 
imprisonment, and that by dismissing the drug charges but 
sentencing respondent to five years’ imprisonment on the 
failure-to-appear charge, it would be possible to effect sub-
stantial justice while sending at the same time “a strong mes-
sage” to the Marshals Service and the local United States At-
torney. See Tr. of Oral Arg. 29, 32. There are several 
problems with that line of reasoning, not the least of which 
is that the District Court did not articulate it. To the extent 
that respondent is suggesting that his codefendant’s 3-year 
sentence implies that the offenses with which both were 
charged were not “serious,” his argument is directly at odds 
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with the District Court’s statement expressly to the con-
trary: “there is no question that the drug violations with 
which [respondent] is charged are serious,” App. to Pet. for 
Cert. 30a. We have no reason to doubt the court’s conclu-
sion in that regard. Moreover, at the time the District 
Court decided to dismiss the drug charges against respond-
ent, he had not yet entered a plea to the failure-to-appear 
charge, so that the court could not be certain that any oppor-
tunity would arise to take the drug violations into account in 
sentencing.9

With regard to the second factor that the statute requires a 
court to consider, that is, the circumstances of the case lead-
ing to dismissal, we find it difficult to know what to make 
of the District Court’s characterization of the Government’s 
conduct as “lackadaisical.” We do not dispute that a truly 
neglectful attitude on the part of the Government reasonably 
could be factored against it in a court’s consideration of this 
issue, but the District Court gave no indication of the founda-
tion for its conclusion. The court’s discussion following that 

9 Even more important, respondent had not entered a guilty plea to, or 
been convicted of, the drug charges. It would have been highly im-
proper—and we shall not presume the District Court assumed such unbri-
dled discretion—to sentence respondent with undue harshness on one 
count, on the basis of the Court’s untested and unsubstantiated assumption 
of what the facts might have been shown to be with regard to the drug 
charges, see Tr. of Oral Arg. 29-30, without the sort of inquiry conducted, 
in another context, under Federal Rule of Criminal Procedure 32. Al-
though we realize it could be tempting to wrap up the “equities” in a single 
package and, with the best of intentions, effect what could be regarded as 
an essentially just result, we could not condone an approach that would vio-
late the rights of defendants and misapply the Speedy Trial Act in the hope 
that the errors would balance out in the end. Contrary to the dissent’s 
suggestion, see post, at 348-349, we do not question here the wisdom of 
Congress’ decision to assess different penalties for failure to appear de-
pending on the severity of the underlying charge. What we cannot coun-
tenance is a decision to punish someone more severely than would other-
wise have been considered appropriate for the charged offense, solely for 
the reason that other charges had been dismissed under the Act.
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statement merely recounted the Speedy Trial Act violations, 
and chastised the Government for failing to make “any par-
ticular show of concern,” or to “responfd] with dispatch.” 
Ibid. The District Court did not find that the Government 
acted in bad faith with respect to respondent; neither did 
the court discover any pattern of neglect by the local United 
States Attorney, or evidence of what the Court of Appeals’ 
majority later termed “the government’s apparent antipathy 
toward a recaptured fugitive.” 821 F. 2d, at 1386; see also 
Tr. of Oral Arg. 34-35.10 Any such finding, suggesting some-
thing more than an isolated unwitting violation, would clearly 
have altered the balance. Instead, the extent of the District 
Court’s explanation for its determination that “the second 
factor, . . . tends strongly to support the conclusion that 
the dismissal must be with prejudice,” was that there was 
“no excuse” for the Government’s conduct. App. to Pet. for 
Cert. 30a.

Then there is the fact of respondent’s failure to appear. 
The Government was prepared to go to trial on the 69th day 
of the indictment-to-trial period, and it was respondent, not 
the prosecution, who prevented the trial from going forward 
in a timely fashion. Respondent argues that he has been 
charged separately and punished for his failure to appear 
for trial, that all the time he was at large has been excluded 
from the speedy trial calculation, and that the District Court 
therefore was correct in not considering his flight as a fac-
tor in deciding whether to bar reprosecution. Respondent 
also observes that the Court of Appeals held, and the Gov-
ernment does not dispute here, that his failure to appear 
for a trial scheduled with only one day remaining in the 
indictment-to-trial period does not restart the full 70-day 

10 The third judge on the panel noted that most of the 15-day delay 
seemed largely attributable to a misunderstanding about who was respon-
sible for moving respondent before the state hold was lifted, and the 
happenstance that notification of the lifting of the state hold had come right 
before a weekend. See 821 F. 2d, at 1387.
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speedy trial clock. See 821 F. 2d, at 1380-1383.11 That re-
spondent’s flight does not restart the clock, however, goes 
only to whether there has been a violation of the Act, and not 
to what the appropriate remedy should be. Respondent’s 
culpable conduct and, in particular, his responsibility for the 
failure to meet the timely trial schedule in the first instance 
are certainly relevant as “circumstances of the case which led 
to the dismissal,” § 3162(a)(2), and weigh heavily in favor 
of permitting reprosecution. These factors, however, were 
considered by neither the District Court nor the Court of Ap-
peals’ majority.

The Government argues that the District Court failed to 
consider that the delay caused by the Government’s unex-
cused conduct was brief, and that there was no consequential 
prejudice to respondent. The length of delay, a measure of 
the seriousness of the speedy trial violation, in some ways is 
closely related to the issue of the prejudice to the defendant. 
The longer the delay, the greater the presumptive or actual 
prejudice to the defendant, in terms of his ability to prepare 
for trial or the restrictions on his liberty:

“[I]nordinate delay between public charge and trial, . . . 
wholly aside from possible prejudice to a defense on the 
merits, may ‘seriously interfere with the defendant’s lib-
erty, whether he is free on bail or not, and . . . may dis-
rupt his employment, drain his financial resources, cur-
tail his associations, subject him to public obloquy, and 
create anxiety in him, his family and his friends.’” 
Barker n . Wingo, 407 U. S. 514, 537 (1972) (White , J., 

11A Department of Justice proposal to restart the 70-day period follow-
ing recapture of a defendant who has fled prior to trial, see A. Partridge, 
Legislative History of Title I of the Speedy Trial Act of 1974, pp. 120-122 
(Federal Judicial Center 1980), was rejected by Congress in favor of 
merely excluding “[a]ny period of delay resulting from the absence or un-
availability of the defendant.” § 3161(h)(3)(A).
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concurring), quoting United States v. Marion, 404 U. S. 
307, 320 (1971).12

The District Court found the Act’s 70-day indictment-to-trial 
period here was exceeded by 14 nonexcludable days, but 
made no finding of prejudice. Indeed, the Court of Appeals 
concluded that the delay, “although not wholly insubstantial, 
was not so great as to mandate dismissal with prejudice.” 
821 F. 2d, at 1385. That court also found that there was no 
prejudice to respondent’s trial preparation. Ibid. And, as 
respondent was being held to answer not only for the drug 
charges but also on a valid bench warrant issued after he did 
not appear, neither does there seem to have been any addi-
tional restrictions or burdens on his liberty as a result of the 
speedy trial violation.13 Thus, although the absence of preju-
dice is not dispositive, in this case it is another consideration 
in favor of permitting reprosecution.

12 In Barker v. Wingo, the Court articulated criteria by which the con-
stitutional right to a speedy trial was to be judged, but declined to specify a 
time period within which a defendant must be brought to trial, leaving that 
kind of legislative or rulemaking activity to others better positioned to 
do so. 407 U. S., at 523. Congress now has taken up that responsibility 
and decreed that a defendant must be tried within 70 days of indictment, 
§ 3161(c)(1), with certain exceptions for specified delays, § 3161(h). If the 
Government fails to try the defendant within the statutory time frame, the 
defendant is entitled to dismissal. Although Congress specified certain 
factors to be considered by the district court in deciding whether to bar 
reprosecution, it did not define a second threshold that must be crossed, 
whether in number of days or otherwise, before dismissal may be with 
prejudice. As in Barker, we decline to undertake such rulemaking. In-
deed, during oral argument, the Government appeared to concede that it 
would be appropriate under some circumstances, as, for example, where 
there was a systemic problem with the procedures of a particular United 
States Attorney’s Office, for a district court to bar reprosecution in a case 
involving a delay of only a few days. See Tr. of Oral Arg. 23.

13 We do not decide that as a matter of law there could never be any prej-
udice to a defendant whose speedy trial rights were violated, but who was 
also being held on other charges. Because “prejudice” may take many 
forms, such determinations must be made on a case-by-case basis in the 
fight of the facts.
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The District Court’s decision to dismiss with prejudice 
rested largely on its conclusion that the alternative would 
tacitly condone the Government’s behavior, and that a stern 
response was appropriate in order to vindicate the guar-
antees of the Speedy Trial Act. We certainly encourage dis-
trict courts to take seriously their responsibility to consider 
the “impact of a reprosecution on the administration” of jus-
tice and of the Act, § 3162(a)(2). It is self-evident that dis-
missal with prejudice always sends a stronger message than 
dismissal without prejudice, and is more likely to induce salu-
tary changes in procedures, reducing pretrial delays. See 
Brief for United States 31. Nonetheless, the Act does not 
require dismissal with prejudice for every violation. Dis-
missal without prejudice is not a toothless sanction: it forces 
the Government to obtain a new indictment if it decides to 
reprosecute, and it exposes the prosecution to dismissal on 
statute of limitations grounds. Given the burdens borne 
by the prosecution and the effect of delay on the Govern-
ment’s ability to meet those burdens, substantial delay well 
may make reprosecution, even if permitted, unlikely. If the 
greater deterrent effect of barring reprosecution could alone 
support a decision to dismiss with prejudice, the consider-
ation of the other factors identified in § 3162(a)(2) would 
be superfluous, and all violations would warrant barring 
reprosecution.14

Perhaps there was more to the District Court’s decision 
than meets the eye. It is always difficult to review a cold 
appellate record and acquire a full understanding of all the

14 The Speedy Trial Act also permits a district court directly to pun-
ish dilatory counsel, including a prosecutor, through a monetary fine, 
§ 3162(b)(C), suspension from practice, § 3162(b)(D), or by filing a report 
with the appropriate disciplinary committee, § 3162(b)(E). That Congress 
expressly provided for these sanctions is further indication that the greater 
didactic effect of dismissal with prejudice should not by itself overcome 
what consideration of other factors would suggest is the appropriate rem-
edy. Liberal use of direct sanctions may serve to “send a message” when-
ever one is warranted.
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facts, nuances, and attitudes that influence a trial judge’s de-
cisionmaking, and we undertake such close review with reluc-
tance. That is why the administration of the Speedy Trial 
Act and the necessity for thorough appellate review require 
that a district court carefully express its decision whether or 
not to bar reprosecution in terms of the guidelines specified 
by Congress. When the decision whether to bar reprosecu-
tion is analyzed in the framework established by the Act, it is 
evident from the record before us that the District Court 
abused its discretion in this case. The court did not explain 
how it factored in the seriousness of the offenses with which 
respondent stood charged. The District Court relied heavily 
on its unexplained characterization of the Government con-
duct as “lackadaisical,” while failing to consider other rele-
vant facts and circumstances leading to dismissal. Seemingly 
ignored were the brevity of the delay and the consequential 
lack of prejudice to respondent, as well as respondent’s own 
illicit contribution to the delay. At bottom, the District 
Court appears to have decided to dismiss with prejudice in 
this case in order to send a strong message to the Govern-
ment that unexcused delays will not be tolerated. That fac-
tor alone, by definition implicated in almost every Speedy 
Trial Act case, does not suffice to justify barring reprosecu-
tion in light of all the other circumstances present.15

IV
Ordinarily, a trial court is endowed with great discretion to 

make decisions concerning trial schedules and to respond to 
abuse and delay where appropriate. The Speedy Trial Act, 
however, confines the exercise of that discretion more nar-

15 As should be evident from our discussion about the nature of a district 
court’s discretion under the Speedy Trial Act, see supra, at 336-337, we do 
not hold today, despite the dissent’s suggestion, post, at 350, that a district 
court can “best avoid reversal by adopting a consistent practice of dismiss-
ing without prejudice.” Indeed, we have expressly concluded that there is 
no presumption in favor of either form of dismissal. See supra, at 335, 
and n. 8.
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rowly, mandating dismissal of the indictment upon violation 
of precise time limits, and specifying criteria to consider in 
deciding whether to bar reprosecution. The District Court 
failed to consider all the factors relevant to the choice of a 
remedy under the Act. What factors it did rely on were un-
supported by factual findings or evidence in the record. We 
conclude that the District Court abused its discretion under 
the Act, and that the Court of Appeals erred in holding other-
wise. Accordingly, the judgment of the Court of Appeals is 
reversed.

It is so ordered.

Justi ce  White , concurring.
I join the Court’s opinion, agreeing that when a defendant, 

through deliberate misconduct, interferes with compliance 
with the Speedy Trial Act and a violation of the Act then oc-
curs, dismissal with prejudice should not be ordered unless 
the violation is caused by Government conduct that is much 
more serious than is revealed by this record.

Justi ce  Scalia , concurring in part.
I join the opinion of the Court except Part II-A, which is 

largely devoted to establishing, through the floor debate in 
the House, (1) that prejudice to the defendant is one of the 
factors that the phrase “among others” in § 3162(a)(2) refers 
to, and (2) that that factor is not necessarily determinative. 
Both these points seem to me so utterly clear from the text of 
the legislation that there is no justification for resort to the 
legislative history. Assume that there was nothing in the 
legislative history except statements that, unless the defend-
ant had been harmed by the delay, dismissal with prejudice 
could not be granted. Would we permit that to govern, even 
though the text of the provision does not consider that factor 
dominant enough to be mentioned specifically, but just in-
cludes it within the phrase “among othe[r] [factors],” or per-
haps within the phrase “facts and circumstances of the case 
which led to the dismissal”? Or assume the opposite, that 
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there was nothing in the legislative history except state-
ments that harm to the defendant could not be considered at 
all. Would we permit that to govern, even though impair-
ment of the accused’s defense is so obviously one of the “other 
factors” highly relevant to whether the Government should 
be permitted to reinstitute the prosecution?

I think the answer to both these questions is obviously no. 
The text is so unambiguous on these points that it must be 
assumed that what the Members of the House and the Sena-
tors thought they were voting for, and what the President 
thought he was approving when he signed the bill, was what 
the text plainly said, rather than what a few Representa-
tives, or even a Committee Report, said it said. Where we 
are not prepared to be governed by what the legislative his-
tory says—to take, as it were, the bad with the good—we 
should not look to the legislative history at all. This text is 
eminently clear, and we should leave it at that.

It should not be thought that, simply because adverting to 
the legislative history produces the same result we would 
reach anyway, no harm is done. By perpetuating the view 
that legislative history can alter the meaning of even a clear 
statutory provision, we produce a legal culture in which the 
following statement could be made—taken from a portion of 
the floor debate alluded to in the Court’s opinion:

“Mr. DENNIS. . . .

“I have an amendment here in my hand which could be 
offered, but if we can make up some legislative history 
which would do the same thing, I am willing to do it.” 
120 Cong. Rec. 41795 (1974).

We should not make the equivalency between making legis-
lative history and making an amendment so plausible. It 
should not be possible, or at least should not be easy, to 
be sure of obtaining a particular result in this Court with-
out making that result apparent on the face of the bill which 
both Houses consider and vote upon, which the President ap-
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proves, and which, if it becomes law, the people must obey. 
I think we have an obligation to conduct our exegesis in a 
fashion which fosters that democratic process.

Justic e Steven s , with whom Justi ce  Brenn an  and 
Justi ce  Marsh all  join, dissenting.

This is the kind of case that reasonable judges may decide 
differently. The issues have been narrowed by the Govern-
ment’s abandonment of the two principal arguments that it 
advanced in the District Court and in the Court of Appeals.1 
But even on the remaining question whether the dismissal of 
two of the three counts pending against respondent should 
have been with or without prejudice, there is room for dis-
agreement between conscientious and reasonable judges. 
The question, however, is one that district judges are in 
a much better position to answer wisely than are appellate 
judges.

A judge who has personally participated in the series of 
events that culminates in an order of dismissal has a much 
better understanding, not only of what actually happened, 
but also of the significance of certain events, than does a 
judge who must reconstruct that history from a confusing se-
quence of written orders and motions. Moreover, the trial 
judge is privy to certain information not always reflected in 
the appellate record, such as her impression of the demeanor 
and attitude1 2 of the parties, her intentions in handling the fu-
ture course of the proceedings, and her understanding of how 

1 The Government’s primary submission in the lower courts was that the 
Speedy Trial Act’s 70-day clock should have been restarted when Taylor 
was apprehended. See App. to Pet. for Cert. 26a-27a; 821 F. 2d 1377, 
1380-1383 (CA9 1987). Its second submission was that even if the clock 
was not restarted, there was no violation of the Act. See App. to Pet. for 
Cert. 27a-29a; 821 F. 2d, at 1383-1385.

2 As the majority recognizes, see ante, at 338-339, the Government’s 
attitude concerning the administration of the Speedy Trial Act is a relevant 
factor in determining whether to dismiss an indictment with or without 
prejudice.
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the limited issue faced on appeal fits within the larger factual 
and procedural context. I am convinced that in this case the 
District Judge made the sort of reasoned judgment that we 
as appellate judges would do well not to second-guess.

This is not a case in which dismissal with prejudice re-
sulted in a dangerous criminal promptly returning to society 
without suffering substantial punishment for his wrongs. 
Rather, the District Court only dismissed the charges deal-
ing with narcotics violations, while denying the motion to 
dismiss the failure-to-appear charge.3 On that count, after 
respondent entered a guilty plea, the judge sentenced re-
spondent to five years’ imprisonment, the maximum permis-
sible sentence. That sentence was more severe than the 
3-year sentence she imposed on respondent’s original codefen-
dant who was found guilty on charges that paralleled the two 
dismissed counts.

The majority, however, declines to consider this important 
fact, concluding that it would have been improper for the Dis-
trict Judge to have given any weight to the presence of the 
remaining charge. I strongly disagree. Even though re-
spondent was entitled to a presumption of innocence on the 
failure-to-appear charge, I believe it would be entirely proper 
to consider the strong possibility of conviction—given the 
fact that respondent’s flight occurred shortly before his case 
was to be tried, the fact that a failure-to-appear prosecu-
tion generally does not involve even moderately complicated 

3 Although it is unlikely that he was actually unaware of the fact that the 
failure-to-appear charge remained pending against respondent, the opinion 
of the dissenting judge on the Court of Appeals incorrectly suggests on its 
face that no additional charges remained against respondent. He wrote: 
“The district court dismissed the indictment (and with it the entire case 
against the defendant) with prejudice. I believe this was entirely uncalled 
for and constituted an abuse of allowable discretion.” 821 F. 2d, at 1386 
(emphasis supplied).
The mere possibility that the dissenting judge may have overlooked the 
fact that a charge remained against respondent illustrates the danger of 
second-guessing district courts in cases of this type.
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issues of proof, and the further fact that the circumstances 
of his subsequent arrest and detention had been fully ex-
plored in connection with the motion to dismiss the narcotics 
charges—and to conclude that even if respondent was guilty 
of the narcotics charges, a dismissal with prejudice would not 
mean that he would return to society unpunished. Although 
“at the time the District Court decided to dismiss the drug 
charges against respondent, . . . the court could not be cer-
tain that any opportunity would arise to take the drug vio-
lations into account in sentencing,” ante, at 338, the judge 
undoubtedly could have assumed that there was a high prob-
ability that the Government could prove its case. Nor would 
such an assumption have interfered with the presumption of 
innocence. The presumption is, after all, for the benefit of 
the accused and not the Government.

The majority further posits that it would have been “highly 
improper” for the judge in sentencing respondent on the 
failure-to-appear charge to consider the dismissed narcotics 
charges. In my view, just the contrary holds—the facts of 
the dismissed narcotics charges were highly relevant and 
should properly have been considered. The statute respond-
ent was charged under defined two classes of violations, each 
carrying a different sentencing range. Under that statute, a 
defendant who failed to appear to face felony charges could 
be sentenced to up to five years’ imprisonment, while a de-
fendant who failed to appear to face misdemeanor charges 
could not be sentenced to more than one year’s imprison-
ment. See 18 U. S. C. §3150. For the same reason that 
the statute differentiated between those who fail to appear to 
face felony and misdemeanor charges, I would think that the 
severity of the pending charge would be relevant to the de-
termination of where within the 5-year range to fix sentence. 
While flight to avoid a relatively minor felony charge would 
not generally merit a 5-year sentence (particularly in cases in 
which the possible sentence for the underlying charge is sub-
stantially less than five years), flight to avoid a murder trial 
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might well warrant the maximum sentence. In fact, the cur-
rent statute now imposes four—rather than two—possible 
sentencing ranges, varying more acutely with the severity 
of the underlying alleged offense. See 18 U. S. C. §3146 
(1982 ed., Supp. IV).

In addition, the majority appears to assume that the Dis-
trict Judge intended to impose a higher sentence for the 
failure-to-appear charge based on her “untested and un-
substantiated assumption of what the facts might have been 
shown to be with regard to the drug charges.” Ante, at 338, 
n. 9. Yet, there is no basis for Court’s assumption that the 
judge planned to take into account the narcotics charge with-
out informing the parties of her intention to do so and with-
out permitting them the opportunity to proffer relevant evi-
dence. Indeed, the concern the Court expresses today did 
not come to fruition in this case. Not only has respondent 
not complained of unfair treatment, his attorney informs us 
that respondent requested to be sentenced “for [his] total 
conduct.” Tr. of Oral Arg. 32. The greater risk of unfair 
treatment is presented by the possibility that respondent will 
now be sentenced twice for the same misconduct.

Nor can I agree with the Court’s conclusion that the Dis-
trict Court did not offer any “indication of the foundation 
for its conclusion” that the Government’s conduct leading to 
the Speedy Trial violation was “lackadaisical.” Ante, at 338. 
Of particular importance, the District Judge found that the 
clock ran, in part, as a result of the Marshals Service’s failure 
to comply with a court order from a San Mateo County judge 
requiring that respondent be produced in state court. See 
App. to Pet. for Cert. 28a, 30a. Failure to comply with 
a court order is certainly a serious matter, and, if anything, 
the District Court’s characterization of such a violation as 
“lackadaisical” appears understated. Although the dissent-
ing judge on the Court of Appeals expressed the view that 
a state court judge cannot order that the United States Mar-
shal produce a defendant and that respondent could have 
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been transferred to state custody at any time the local au-
thorities arrived at the San Francisco County jail with the 
required papers, 821 F. 2d 1377, 1387 (CA9 1987), the impor-
tant issue is not whether the Marshals Service was techni-
cally in contempt, but whether the Service acted carelessly 
or without regard for respondent’s and the public’s interest in 
seeing justice administered swiftly. This is precisely the 
sort of issue that is more difficult for an appellate court than 
for a district court to address.

On the record before us, I do not know whether I would 
have dismissed counts I and II with prejudice had I been con-
fronted with the issue as a district judge. As a district 
judge, I would know that a dismissal without prejudice would 
be a rather meaningless sanction unless, of course, the stat-
utes of limitations had run, in which event the choice between 
dismissal with and without prejudice would itself be meaning-
less. I would also know—especially if I had foreknowledge 
of the opinion announced today—that I could best avoid re-
versal by adopting a consistent practice of dismissing without 
prejudice, even though such a practice would undermine the 
years of labor that have gone into enacting and construing 
the Speedy Trial Act. I would have assumed, however, that 
the choice of remedy was one that was committed to my dis-
cretion and that if I set forth a sensible explanation for my 
choice that it would withstand appellate review.

Although the Court’s opinion today boils down to a criti-
cism of the adequacy of the District Judge’s explanation for 
her ruling, see ante, at 342-343, her opinion identifies the 
correct statutory criteria and, in my view, proceeds to apply 
them in a clear and sensible fashion. After explaining why 
she found the Government’s legal arguments to be without 
merit, she wrote:

“To summarize the above discussion, the conclusion is 
inescapable that the government did violate the [Speedy 
Trial Act (STA)]. The court rules that, even allowing 
the government a full ten days to effectuate the defend-
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ant’s return to this district, there elapsed at least four-
teen days of nonexcludable time in excess of the 70-day 
requirement set forth in § 3161(c)(1) prior to April 24, 
1985, the date on which the government filed the super-
seding indictment against defendant. Therefore, pursu-
ant to § 3162(2), Counts I and II of the . . . indictment 
must be dismissed. The real question is whether this 
dismissal should be with or without prejudice. On this 
point, the STA, § 3162(2), provides as follows:

“ Tn determining whether to dismiss the case with or 
without prejudice, the court shall consider, among oth-
ers, each of the following factors: the seriousness of the 
offense; the facts and circumstances of the case which led 
to the dismissal; and the impact of a reprosecution on the 
administration of this chapter and on the administration 
of justice.’

“Regarding the first factor as applied to the instant 
case, there is no question that the drug violations with 
which the defendant is charged are serious. However, 
the second factor, the circumstances of the case leading 
to the dismissal, tends strongly to support the conclusion 
that the dismissal must be with prejudice. There is sim-
ply no excuse for the government’s lackadaisical behav-
ior in this case. Despite the government’s insistence 
on the temporary nature of the federal custody from 
February 7 until February 28, 1985, the [United States 
Marshals Service (USMS)] did not return defendant to 
state authorities after the purported reason for that tem-
porary custody had ended on February 22, 1985. Even 
more telling is the failure of the USMS to produce de-
fendant on February 28,1985 pursuant to a specific court 
order from a San Mateo County judge.

“After the state hold was dropped, it took the gov-
ernment six more days to arrange for defendant’s initial 
appearance before a magistrate despite the fact that he 
had been in federal custody in the district for almost a 
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month. Nor did the order of removal issued on April 3 
prompt any particular show of concern on the govern-
ment’s part. Instead of responding with dispatch, the 
government apparently placed more value on accommo-
dating the convenience of the USMS than on complying 
with the plain language of the STA. Pursuant to the 
third factor, the court concludes that the administration 
of the STA and of justice would be seriously impaired 
if the court were not to respond sternly to the instant 
violation. If the government’s behavior in this case 
were to be tacitly condoned by dismissing the indictment 
without prejudice, then the STA would become a hollow 
guarantee. Counts I and II of the . . . indictment must 
be dismissed with prejudice.” App. to Pet. for Cert. 
29a-31a (footnote omitted).

Congress enacted the Speedy Trial Act because of its con-
cern that this Court’s previous interpretations of the Sixth 
Amendment right to a speedy trial had drained the constitu-
tional right of any “real meaning.”4 The Judiciary Commit-
tees in both the Senate and the House of Representatives 
recognized that unless violations of the Act generally re-
quired dismissals with prejudice—as was the rule in several 
States—the Act would be unlikely to accomplish its pur-
poses.5 6 As the Court correctly notes, this view was compro-

4 The House Report notes:
“The Committee finds that the adoption of speedy trial legislation is 

necessary in order to give real meaning to that Sixth Amendment right. 
Thus far, neither the decisions of the Supreme Court nor the implementa-
tion of Rule 50(b) of the Federal Rules of Criminal Procedure, concerning 
plans for achieving the prompt disposition of criminal cases, provides the 
courts with adequate guidance on this question.” H. R. Rep. No. 93- 
1508, p. 11 (1974).

6 The House Committee on the Judiciary adopted the position of the 
American Bar Association concerning the need for dismissal with preju-
dice. See H. R. 17409, 93d Cong., 2d Sess., § 101 (1974). The Committee 
Report quotes the commentary accompanying the ABA Standards Relat-
ing to Speedy Trial:
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mised by amendments during the floor debates. See ante, at 
334-335. The compromise, however, was one that was in-
tended to give district judges discretion to choose the proper 
remedy based on factors identified in Judge Rothstein’s opin-
ion in this case. See 120 Cong. Rec. 41777-41778 (1974) (re-
marks of Reps. Cohen and Dennis). If that discretion is not 
broad enough to sustain her decision, as the Court now con-
cludes, the statute is surely nothing more than the “hollow 
guarantee” that she described.

I respectfully dissent.

“ ‘The position taken here is that the only effective remedy for denial of 
speedy trial is absolute and complete discharge. If, following undue delay 
in going to trial, the prosecution is free to commence prosecution again for 
the same offense, subject only to the running of the statute of limitations, 
the right to speedy trial is largely meaningless. Prosecutors who are free 
to commence another prosecution later have not been deterred from undue 
delay.’” H. R. Rep. No. 93-1508, p. 37 (1974).
As the Committee Report further notes, Judge Zirpoli, the spokesman for 
the Judicial Conference also endorsed this view. See id., at 38.

Although admitting of qualification in cases involving “compelling evi-
dence that the delay was caused by exceptional circumstances which the 
government and the court could not have foreseen or avoided,” S. 754, 93d 
Cong., 2d Sess., §101 (1974), the Senate Committee on the Judiciary 
agreed in principle with the position articulated by the American Bar Asso-
ciation, see S. Rep. No. 93-1021, p. 16 (1974). See also Speedy Trial, 
Hearings on S. 895 before the Subcommittee on Constitutional Rights of 
the Senate Committee on the Judiciary, 92d Cong., 1st Sess., 21 (1971) 
(statement of Sen. Hart).
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OF MISSISSIPPI, ET AL.
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No. 86-1970. Argued February 22, 1988—Decided June 24, 1988

Appellant (MP&L), a subsidiary of Middle South Utilities (MSU), engages 
in wholesale sales of electricity, which are regulated by the Federal 
Energy Regulatory Commission (FERC), and in retail sales, which are 
subject to the jurisdiction of the Mississippi Public Service Commission 
(MPSC). MSU formed a new subsidiary, Middle South Energy, Inc. 
(MSE), to undertake the construction of a nuclear powerplant, Grand 
Gulf, in Mississippi. Although appellant was to operate the plant, 
Grand Gulf was planned and designed to meet the need of the entire 
MSU system for a diversified and expanded fuel base. The MPSC ap-
proved the application of MP&L and MSE to build Grand Gulf. As 
Grand Gulf neared completion, MSU filed for FERC’s approval agree-
ments allocating Grand Gulf’s capacity among its four operating sub- 
sidaries and setting forth, inter alia, wholesale rates for the sale 
of Grand Gulf’s capacity and energy. Following extensive hearings in 
which parties representing consumer interests and various state regu-
latory agencies, including the MPSC, participated, FERC entered an 
order allocating Grand Gulf costs among the members of the MSU sys-
tem in proportion to their relative demand for energy generated by the 
system as a whole. The order required appellant to purchase 33% of the 
plant’s output at rates determined by FERC to be just and reasonable. 
On review, the United States Court of Appeals for the District of Co-
lumbia Circuit affirmed. After public hearings, the MPSC granted ap-
pellant an increase in its retail rates to enable it to recover the costs of 
purchasing its FERC-mandated allocation of Grand Gulf power. The 
Mississippi Attorney General and certain other parties representing Mis-
sissippi consumers appealed to the Mississippi Supreme Court, charging 
that, under state law, the MPSC had exceeded its authority by adopting 
retail rates to pay Grand Gulf expenses without first determining that 
the expenses were prudently incurred. The court agreed and remanded 
the case, concluding that requiring the MPSC to review the prudence of 
management decisions incurring costs associated with Grand Gulf would 
not violate the Supremacy Clause of the Federal Constitution. The 
court rejected appellant’s argument that a state prudence review was 
foreclosed by the decision in Nantahala Power & Light Co. v. Thorn-
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burg, 476 U. S. 953, which barred a State from setting retail rates that 
did not take into account FERC’s allocation of power between two re-
lated utility companies.

Held: The FERC proceedings pre-empted a prudence inquiry by the 
MPSC. The decision in Nantahala rests on a foundation that is broad 
enough to support the order entered by FERC here and to require the 
MPSC to treat appellant’s FERC-mandated payments for Grand Gulf 
costs as reasonably incurred operating expenses for the purpose of 
setting appellant’s retail rates. Nantahala relied on the fundamental 
pre-emption principles, applicable here, that FERC has exclusive au-
thority to determine the reasonableness of wholesale rates; that FERC’s 
exclusive jurisdiction applies not only to rates but also to power allo-
cations that affect wholesale rates; and that States may not bar regu-
lated utilities from passing through to retail consumers FERC-mandated 
wholesale rates. The Supremacy Clause compels the MPSC to permit 
appellant to recover as a reasonable operating expense costs incurred 
as a result of paying a FERC-determined wholesale rate for a FERC- 
mandated allocation of power. The Mississippi Supreme Court erred in 
adopting the view that the pre-emptive effect of FERC jurisdiction 
turned on whether a particular matter (here, the “prudence” question) 
was actually determined in the FERC proceedings. The reasonableness 
of rates and agreements regulated by FERC may not be collaterally at-
tacked in state or federal courts. Here, the question of prudence was 
not discussed in the proceedings before FERC or on review by the Court 
of Appeals because no party raised the issue, not because it was a matter 
beyond the scope of FERC’s jurisdiction. Moreover, FERC did, in fact, 
consider and reject some aspects of the prudence review that the Missis-
sippi Supreme Court directed the MPSC to conduct. Pp. 369-377.

506 So. 2d 978, reversed.

Stev ens , J., delivered the opinion of the Court, in which Rehn qu ist , 
C. J., and Whi te , O’Con no r , and Kenne dy , JJ., joined. Scal ia , J., 
filed an opinion concurring in the judgment, post, p. 377. Bren na n , J., 
filed a dissenting opinion, in which Marsh al l  and Bla ckmu n , JJ., joined, 
post, p. 383.

Rex E. Lee argued the cause for appellant. With him on 
the brief were George L. Saunders, Jr., David W. Carpenter, 
Robert R. Nordhaus, Howard E. Shapiro, and James K. 
Child, Jr.

Deputy Solicitor General Cohen argued the cause for the 
United States et al. as amici curiae urging reversal. With 
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him on the brief were Solicitor General Fried, Richard J. 
Lazarus, Catherine C. Cook, and Jerome M. Feit.

John L. Maxey II argued the cause for appellees. With 
him on the brief for appellee State of Mississippi were Mike 
Moore, Attorney General, Frank Spencer, Assistant Attor-
ney General, and W. Glenn Watts, Special Assistant Attor-
ney General. Jesse C. Pennington and Lewis Burke filed a 
brief for appellee Mississippi Legal Services Coalition.*

Justic e  Stevens  delivered the opinion of the Court.
On July 1, 1985, Grand Gulf Unit 1, a major nuclear power-

plant located in Port Gibson, Mississippi, began commercial 
operations. An order entered by the Federal Energy Regu-
latory Commission (FERC) required Mississippi Power and 
Light Company (MP&L) to purchase 33% of the plant’s out-
put at rates determined by FERC to be just and reasonable. 
The Mississippi Public Service Commission (MPSC) subse-
quently granted MP&L an increase in its retail rates to en-
able it to recover the cost of its purchases of Grand Gulf 
power. On appeal, the Mississippi Supreme Court held that 
it was error to grant an increase in retail rates without first 
examining the prudence of the management decisions that led 
to the construction and completion of Grand Gulf 1. The 
question presented to us is whether the FERC proceedings 
have pre-empted such a prudence inquiry by the State Com-
mission. For reasons similar to those set forth in Nantahala

*Briefs of amici curiae urging affirmance were filed for the Consumer 
Federation of America et al. by Scott Hempling and Roger Colton; for the 
National Association of State Utility Consumer Advocates by Raymon E. 
Lark, Jr., Elizabeth Elliot, and Steven W. Hamm; and for the National 
Governors’ Association et al. by Benna Ruth Solomon and Robert H. 
Loeffler.

Briefs of amici curiae were filed for the Council of the city of New Or-
leans by Clinton A. Vince; for the Arkansas Public Service Commission et 
al. by Steve Clark, Attorney General of Arkansas, and Mary B. Stallcup, 
Deputy Attorney General, Wallace L. Duncan, James D. Pembroke, and 
J. Cathy Fogel; and for the Edison Electric Institute by James B. Liber-
man, and Robert L. Baum.
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Power & Light Co. n . Thornburg, 476 U. S. 953 (1986), we 
conclude that the state proceedings are pre-empted and 
therefore reverse.

I
MP&L is one of four operating companies whose voting 

stock is wholly owned by Middle South Utilities (MSU), a 
public utility holding company? The four companies are 
engaged both in the wholesale sale of electricity to each other 
and to companies outside the MSU system and in the retail 
sale of electricity in separate service areas in Louisiana, 
Arkansas, Missouri, and Mississippi. Through MSU the 
four companies operate as an integrated power pool, with all 
energy in the entire system being distributed by a single dis-
patch center located in Pine Bluff, Arkansas. Wholesale 
transactions among the four operating companies historically 
have been governed by a succession of three “System Agree-
ments,” which were filed with FERC in 1951, 1973, and 1982. 
The System Agreements have provided the basis for plan-
ning and operating the companies’ generating units on a 
single-system basis and for equalizing cost imbalances among 
the four companies.

The retail sales of each of the operating companies are 
regulated by one or more local regulatory agencies. For 
example, Arkansas Power and Light Company (AP&L) sells 
in both Arkansas and Missouri and therefore is regulated 
by both the Arkansas Public Service Commission and the 
Missouri Public Service Commission. MP&L’s retail rates 
are subject to the jurisdiction of the MPSC.

Through the 1950’s and into the 1960’s, most of the MSU 
system’s generating plants were fueled with oil or gas. In 
the late 1960’s, the MSU system sought to meet projected in-
creases in demand and to diversify its fuel base by adding 
coal and nuclear generating units. It was originally contem-

irrhe other operating companies owned by MSU are Louisiana Power 
and Light (LP&L), New Orleans Public Service, Inc. (NOPSI), and Arkan-
sas Power and Light Company (AP&L).
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plated that each of the four operating companies would fi-
nance and construct a nuclear power facility.2 Consistent 
with this scheme, MP&L was assigned to construct two nu-
clear power facilities at Port Gibson, Mississippi, Grand Gulf 
1 and 2.3 The Grand Gulf project, however, proved too 
large for one operating company to finance. MSU therefore 
formed a new subsidiary, Middle South Energy, Inc. (MSE), 
to finance, own, and operate Grand Gulf. MSE acquired full 
title to Grand Gulf, but hired MP&L to design, construct, and 
operate the facilities.

In April 1974, MSE and MP&L applied to MPSC for a cer-
tificate of public convenience and necessity authorizing the 
construction of the plant. The State Commission granted 
the certificate, noting that MP&L was part of “an integrated 
electric system” and that “the Grand Gulf Project [would] 
serve as a major source of baseload capacity for the company 
and the entire Middle South System pooling arrangement.”4 
App. to Motion to Dismiss 36-37.

2 Prior to the events that gave rise to the instant controversy, each gen-
erating unit on the system was owned, financed, constructed, and operated 
by a single operating company despite the fact that new generating units 
were planned and constructed in accordance with the needs of the system 
as a whole, not merely the needs of the particular operating company. 
Middle South Energy, Inc., 31 FERC 1161,305, p. 61,653 (1985).

3 Originally, AP&L was assigned to build and operate two nuclear facili-
ties in Arkansas, ANO 1 and ANO 2; LP&L undertook the construction of 
Waterford 3 and 4; MP&L was assigned to build and operate Grand Gulf 1; 
and NOPSI was to construct a unit near New Orleans. Although the two 
ANO units were completed without incident, regulatory delays, additional 
construction requirements, and severe inflation led to serious problems in 
the construction of the remaining units. Plans to construct Waterford 4 
quickly failed and severe costs overruns marred the completion of Water-
ford 3. The site for the NOPSI facility proved unsuitable and responsibil-
ity for construction of that unit, Grand Gulf 2, was transferred to MP&L.

4 The MPSC’s Order Granting Certificate of Public Convenience and 
Necessity reflected the MPSC’s appreciation of the interstate dimensions 
of the MSU system. It stated, in part:

“Middle South Utilities, Inc. (‘Middle South’) is a holding company regis-
tered under the Public Utility Holding Company Act of 1935. It owns all 
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By the late 1970’s it became apparent that systemwide de-
mand in the ensuing years would be lower than had been 
forecast, making Grand Gulf’s capacity unnecessary. More-
over, regulatory delays, additional construction require-
ments, and severe inflation frustrated the project. Manage-
ment decided to halt construction of Grand Gulf 2, but to 
complete Grand Gulf 1, largely on the assumption that the 
relatively low cost of nuclear fuel would make the overall cost 
of Grand Gulf power per kilowatt hour lower than that of 
alternative energy sources. As it turned out, however, the 
cost of completing Grand Gulf construction was about six 
times greater than had been projected.6 Consequently, the

of the outstanding common stock of each of its principal operating subsid-
iaries: Arkansas Power & Light Company (Arkansas), Arkansas-Missouri 
Power Company (Ark-Mo), Louisiana Power & Light Company (Louisi-
ana), [MP&L], and New Orleans Public Service Inc. (NOPSI). . . . Middle 
South and all of its subsidiaries constitute the Middle South Utilities Sys-
tem (Middle South System). The electric properties of the System operat-
ing companies constitute an integrated public utility system.

“The generating facilities of the Middle South System have been strate-
gically located with a reference to the availability of fuel, protection of local 
loads and other controlling economic factors. The size of these units has 
been determined basically by the projected load growth of the Middle 
South System. [MP&L’s] present rate and capital structure obviously 
cannot support construction of this magnitude.

“In order to finance this construction on a basis that will be in the best 
interests of both its investors and the investors in its subsidiaries, and to 
insure adequate and dependable electric service to the customers and serv-
ice areas of its subsidiaries, including Company, and without unnecessarily 
complicating its financial structure, Middle South [Middle South Energy, 
Inc.] has been organized.” App. to Motion to Dismiss 27-28, 30-31.

5 It was originally estimated that the cost per kilowatt of capacity would 
be about $500; by the time commercial operations began, that cost 
amounted to $2,933. The original estimate for the cost of two nuclear 
units at Port Gibson was approximately $1.2 billion. Regulatory delays, 
additional construction requirements imposed after the Three Mile Island 
disaster, and severe inflation, however, ran up Grand Gulf costs to more 
than $3 billion for the single unit. See Mississippi Industries v. FERC, 
257 U. S. App. D. C. 244, 250, 808 F. 2d 1525, 1531 (1987).
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wholesale cost of Grand Gulf’s power greatly exceeds that of 
power produced in other system facilities.

The four operating companies considered various methods 
of allocating the cost of Grand Gulf’s power. In 1982 MSU 
filed two agreements with FERC. The first was a new Sys-
tem Agreement, which set forth the terms and conditions for 
coordinated operations and wholesale transactions among the 
four companies, including a scheme of “capacity equalization 
payments,” which were designed to ensure that each com-
pany contribute proportionately to the total costs of gen-
erating power on the system. Transactions related to the 
purchase of power from Grand Gulf 1, however, were not in-
cluded in the 1982 System Agreement. The second agree-
ment filed with FERC was the Unit Power Sales Agreement 
(UPSA), which provided wholesale rates for MSE’s sale of 
Grand Gulf 1 capacity and energy. Under the UPSA, AP&L 
was not obligated to purchase any of Grand Gulf’s capacity; 
LP&L was obligated to purchase 38.57%, NOPSI 29.8%, and 
MP&L 31.63%.
The FERC Proceedings

FERC assigned the agreements to two different Adminis-
trative Law Judges, who were charged with the task of 
determining whether the agreements were “just and reason-
able” within the meaning of the Federal Power Act.6 Ex-

action 205 of the Federal Power Act declares unlawful any rate 
charged in any transaction within FERC’s jurisdiction that is not just and 
reasonable. 49 Stat. 851, as amended, 16 U. S., C. § 824d(a). Section 206 
of the Act provides that when FERC determines after a hearing that 
“any rate, charge, or classification, demanded, observed, charged, or col-
lected by any public utility for any transmission or sale subject to the juris-
diction of the Commission, or that any rule, regulation, practice, or con-
tract affecting such rate, charge, or classification is unjust, unreasonable, 
unduly discriminatory or preferential, the Commission shall determine the 
just and reasonable rate, charge, classification, rule, regulation, practice, 
or contract to be thereafter observed and in force, and shall fix the same by 
order.” 16 U. S. C. § 824e(a).
Because FERC determined that the UPSA allocating Grand Gulf power 
among the four operating companies was a contract affecting the wholesale
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tensive hearings were held by each AL J, in which numerous 
parties representing consumer interests and the various 
state regulatory agencies participated. Both judges con-
cluded that because Grand Gulf was designed to serve the 
needs of the entire MSU system, the failure to distribute the 
costs associated with Grand Gulf among all members of the 
system rendered the agreements unduly discriminatory and 
that costs should be allocated in proportion to each company’s 
relative system demand.* 7 Middle South Services, Inc., 30 

rates of those operating companies, § 206 of the FPA imposed on FERC an 
obligation to fix terms that would render the contract “just and reason-
able.” See Mississippi Industries, 257 U. S. App. D. C., at 259-260, 808 
F. 2d, at 1540-1541.

7 Administrative Law Judge Liebman, who reviewed the UPSA, “con-
cluded that the evidence was overwhelming that the Middle South system 
is a single integrated and coordinated electric system operating in Louisi-
ana, Mississippi, Arkansas, and Missouri. He found that the Grand Gulf 
project was initiated in the 1970’s to meet the then projected load demand 
of the system and not just the load of any Middle South operating company 
or companies, and further that every unit on the Middle South system had 
been constructed to meet system load. Therefore, he concluded that the 
costs of Grand Gulf capacity and energy should be shared equitably by 
all four operating companies and their customers” and that the allocations 
in the UPSA were “unjust, unreasonable and unduly discriminatory.” 
Middle South Energy, Inc., 31 FERC, at 61,632-61,633 (emphasis in origi-
nal); Middle South Energy, Inc., 26 FERC 1163,044, pp. 65,106-65,108 
(1984). He concluded that the allocation proposal submitted by the Louisi-
ana Public Service Commission was the most equitable. Under that pro-
posal each operating company would be allocated a share of the cost of nu-
clear capacity on the MSU system roughly in proportion to each company’s 
relative share of system demand, as fixed in 1982. Id., at 65,109. This 
approach allocated 33% of Grand Gulf’s capacity costs to MP&L, a percent-
age slightly higher than that contained in the UPSA, which had distributed 
costs among only three of the operating companies.

Administrative Law Judge Head, who presided in the proceedings in-
volving the 1982 System Agreement, advocated equalizing production 
costs on the basis of annual demand. Although he characterized Grand 
Gulf as an “anomaly,” he reached conclusions similar to AL J Liebman’s 
about the relationship of Grand Gulf to the system:
“[Grand Gulf] was planned, licensed, and constructed as a system plant, in-
tended to supply power not only in Mississippi but throughout the entire 
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FERC 1163,030, pp. 65,170-65,173 (1985) (1982 System 
Agreement); Middle South Energy, Inc., 26 FERC 5163,044, 
pp. 65,105-65,108 (1984) (UPSA).

FERC consolidated the decisions of the Administrative 
Law Judges for review and issued its decision in June 1985. 
Middle South Energy, Inc., 31 FERC 561,305. The Com-
mission acknowledged that it had before it difficult cost allo-
cation issues and that there were “no easy answers.” After 
extensive review, FERC concluded that the most equitable 
result would be to adopt ALJ Liebman’s formula for allocat-
ing Grand Gulf costs.

The Commission affirmed and adopted the findings of the 
Administrative Law Judges that MSU is a highly integrated 
and coordinated power pool. It concluded that the result of 
this integration and coordination was “planning, construc-
tion, and operations which [were] conducted primarily for the 
system as a whole.” Id., at 61,645. Because it found that

MSU system.. . . [T]he financial responsibility and production cost respon-
sibility for Grand Gulf should be borne by all the operating companies. . . .

“. . . Grand Gulf [should be integrated] into the 1982 System Agreement 
by having each of the four operating companies pay for the production costs 
of the Grand Gulf facility based on the ratio that the individual operating 
company’s total annual demand bears to the total annual system demand.” 
Middle South Services, Inc., 30 FERC 563,030, p. 65,172 (1985) (emphasis 
added).

Both judges considered and rejected MP&L’s proposition that costs 
should be allocated in accordance with the 1973 System Agreement. 
Under the 1973 Agreement, the cost to be borne by each operating com-
pany would depend on the percentage of Grand Gulf capacity that company 
needed to meet the demands of its customers. Thus companies owning ca-
pacity sufficient to meet their needs, “long” companies, would not bear any 
of the cost while “short” companies, companies that have to purchase addi-
tional capacity to meet their needs, would bear the total cost. Respon-
sibility would shift as particular operating companies became “shorter” or 
“longer.” Since MP&L is predicted to be a long company until sometime 
in the 1990’s, under the 1973 System Agreement, it would not have had to 
bear any costs associated with Grand Gulf until depreciation had substan-
tially reduced the cost of Grand Gulf power.
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nuclear units on the System had been “planned to meet over-
all System needs and objectives,” it concluded “that some 
form of equalization of nuclear plant costs [was] necessary to 
achieve just, reasonable, and non-discriminatory rates among 
the MSU operating companies.” Id., at 61,655. The Com-
mission agreed with the judges that the 1982 System Agree-
ment and the UPSA as filed would not together produce 
proper cost allocation, but concluded that the 1982 System 
Agreement in conjunction with ALJ Liebman’s allocation of 
capacity costs associated with Grand Gulf would “achieve 
just and reasonable results.” Ibid. Thus FERC affirmed 
the allocation of 33% of Grand Gulf’s capacity costs to MP&L 
as just and reasonable. Although it did not expressly dis-
cuss the “prudence” of constructing Grand Gulf and bringing 
it on fine, FERC implicitly accepted the uncontroverted tes-
timony of the MSU executives who explained why they be-
lieved the decisions to construct and to complete Grand Gulf 1 
were sound, and approved the finding that “continuing con-
struction of Grand Gulf Unit No. 1 was prudent because Mid-
dle South’s executives believed Grand Gulf would enable the 
Middle South system to diversify its base load fuel mix and, it 
was projected, at the same time, produce power for a total 
cost (capacity and energy) which would be less than existing 
alternatives on the system.” 26 FERC, at 65,112-65,113; 
see 31 FERC, at 61,666 (affirming ALJ Liebman’s decision to 
the extent not modified).

The Commission later clarified certain aspects of its pre-
vious order in the course of considering several petitions for 
rehearing. It rejected contentions that its exercise of juris-
diction would destroy effective state regulation of retail 
rates. Specifically, FERC rejected claims that it could not 
exercise jurisdiction because such action would result in 
States being “precluded from judging the prudence of Grand 
Gulf costs and denied any say in the rate of return imposed as 
part of these costs” and “imping[e] on the State’s paramount 
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authority in certification decisions regarding need, type, and 
costs of construction of new generating facilities.” Mid-
dle South Energy, Inc., 32 FERC 1161,425, p. 61,951 (1985). 
FERC asserted that its opinion was “the result of a careful 
balancing of the state and Federal interests involved” and 
that it had paid “careful heed to the impact [its] decision 
would have on the states.” Id., at 61,951-61,952. FERC 
went on to reject the argument that allocation of Grand Gulf 
costs should be based on whether individual companies needed 
Grand Gulf capacity. Since Grand Gulf had been constructed 
to meet the needs and serve the goals of the entire system, 
FERC reasoned that “the allocation of Grand Gulf power must 
rest not on the ‘needs’ of an individual company, but rather 
on the principles of just, reasonable, non-discriminatory, and 
non-preferential rates.” Id., at 61,958. FERC emphasized 
that the parties had entered the pooling agreement volun-
tarily and that its decision did no more than “alter in as 
limited a means as possible the agreed-upon cost scheme, in 
order to achieve just, reasonable, non-discriminatory and 
non-preferential rates.” Id., at 61,961.

On review, the United States Court of Appeals for the Dis-
trict of Columbia Circuit affirmed FERC’s order that the 
four operating companies share the cost of the system’s in-
vestment in nuclear energy in proportion to their relative de-
mand for energy generated by the system as a whole. The 
court first rejected various challenges to FERC’s authority 
to restructure the parties’ agreed-upon allocations, holding 
that the Federal Power Act (FPA) gave FERC the necessary 
authority. The court then affirmed FERC’s allocation of 
Grand Gulf capacity and costs as both rational and within the 
Commission’s range of discretion to remedy unduly discrimi-
natory rates. Mississippi Industries v. FERC, 257 U. S. 
App. D. C. 244, 285, 808 F. 2d 1525, 1566 (1987).8

8 Judge Bork agreed with most of the majority’s decision but dissented 
from the panel’s affirmance of FERC’s specific allocation of Grand Gulf 
costs on the ground that FERC had failed adequately to explain its criteria 
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The State Proceedings
On November 16, 1984, before the FERC proceedings 

were completed, MP&L filed an application for a substantial 
increase in its retail rates. The major portion of the re-
quested increase was based on the assumption that MP&L 
would be required to purchase 31.63% of the high-cost Grand 
Gulf power when the unit began operating on July 1, 1985, in 
accordance with the terms of the UPSA. After public hear-
ings, on June 14, 1985, the Mississippi Commission entered 
an order allowing MP&L certain additional revenues, but de-
nying MP&L any retail rate relief associated with Grand Gulf 
Unit 1. App. to Juris. Statement 33a.

On June 27, 1985, MP&L applied for rehearing of the order 
insofar as it denied any rate relief associated with Grand 
Gulf. As expected, Grand Gulf went on line on July 1, 1985, 
and MP&L became obligated consistent with FERC’s alloca-
tion to make net payments of about $27 million per month for 
Grand Gulf capacity. After public hearings on the rehearing 
petition, the MPSC found that MP&L would become insol-
vent if relief were not granted and allowed a rate increase 
to go into effect to recover a projected annual revenue de-

for determining undue discrimination and why the allocation it adopted was 
not unduly discriminatory. The panel voted to deny rehearing, but the 
court granted rehearing en banc to consider the issues raised by the dissent 
and vacated the portions of the panel opinion concerning the specific alloca-
tion of costs. Mississippi Industries v. FERC, 259 U. S. App. D. C. 244, 
814 F. 2d 773 (1987). Later, the en banc court vacated its order granting 
rehearing. 262 U. S. App. D. C. 41, 822 F. 2d 1103 (1987). At the same 
time, the panel vacated its order denying rehearing, granted rehearing, re-
versed FERC’s order, vacated the part of its opinion concerning specific 
cost allocations, and remanded to FERC for reconsideration of the decision 
to equalize capacity costs and for an explanation of what constitutes undue 
discrimination and why FERC’s order was not unduly discriminatory. 
Mississippi Industries v. FERC, 262 U. S. App. D. C. 42, 822 F. 2d 1104 
(1987). On remand, FERC has issued an opinion reaffirming and further 
explaining the basis for its previous allocation. See System Energy Re-
sources, Inc., 41 FERC 161,238 (1987).
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ficiency of about $327 million. The increase was predicated 
entirely on the company’s need for revenues to cover the pur-
chased power expenses associated with Grand Gulf 1. See 
id., at 39a.

In its order the MPSC noted that petitions for rehearing 
were pending before FERC, in which the MPSC was continu-
ing to challenge the allocation of 33% of Grand Gulf’s power to 
MP&L. Id., at 28a. It stated that it intended “to vigor-
ously pursue every available legal remedy challenging the va-
lidity and fairness of the FERC allocation to MP&L,” id., at 
51a, and that appropriate rate adjustments would be made if 
that allocation was changed. The order made no reference 
to the prudence of the investment in Grand Gulf.

The Attorney General of Mississippi and certain other 
parties representing Mississippi consumers appealed to the 
Mississippi Supreme Court. Under Mississippi law, the 
MPSC has authority to establish just and reasonable rates 
which will lead to a fair rate of return for the utility. Miss. 
Code Ann. §77-3-39 (Supp. 1987). “A fair return is one 
which, under prudent and economical management, is just 
and reasonable to both the public and the utility.” Southern 
Bell Tel. & Tel. Co. v. Mississippi Public Service Comm’n, 
237 Miss. 157, 241, 113 So. 2d 622, 656 (1959); Mississippi 
Public Service Comm’n v. Mississippi Power Co., 429 So. 2d 
883 (Miss. 1983). The appealing parties charged, inter alia, 
that the MPSC had exceeded the scope of its authority 
by adopting “retail rates to pay Grand Gulf expenses with-
out first determining that the expenses were prudently in-
curred.” Mississippi ex rel. Pittman v. Mississippi Public 
Service Comm’n, 506 So. 2d 978, 979 (Miss. 1987). The 
State Supreme Court agreed, rejecting the argument that re-
quiring the MPSC to review the prudence of incurring costs 
associated with Grand Gulf would violate the Supremacy 
Clause of the United States Constitution. The court con-
cluded that MP&L and its sister and parent companies were
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“using the jurisdictional relationship between state and fed-
eral regulatory agencies to completely evade a prudency re-
view of Grand Gulf costs” by either state or federal agencies 
and remanded the case to the MPSC for further proceedings. 
The court held that FERC’s determination that MP&L’s as-
sumption of a 33% share of the costs associated with Grand 
Gulf would be fair to its sister operating companies did not 
obligate the State to approve a pass-through of those costs to 
state consumers without a prudence review.9

The court rejected MP&L’s argument that the decision of 
this Court in Nantahala Power & Light Co. v. Thornburg, 
476 U. S. 953 (1986), which barred the State of North Caro-
lina from setting retail rates that did not take into account 
FERC’s allocation of power between two related utility com-
panies, foreclosed a state prudence review. Nantahala, the 
state court concluded, simply did not force the “MPSC to set 
rates based on the construction and operation of a plant (nu-
clear or otherwise) that generates power that is not needed 
at a price that is not prudent.” 506 So. 2d, at 985. The 
court assumed that only the fact that Grand Gulf was owned 
by an out-of-state corporation as opposed to MP&L created a 

9 The court pointed out that approval to build Grand Gulf in the State of 
Mississippi had been secured on the strength of certain assumptions: “the 
first unit was to be operational in 1980, the two units were to cost $1.227 
billion, and Mississippi ratepayers were not to pay for any more of its ca-
pacity than they needed.” 506 So. 2d, at 984. Reliance on these assump-
tions proved unjustified: “Unit 1 began operation in July, 1985; the cost of 
Unit 1 alone, was over $3.5 billion; and the MSU-controlled operating com-
panies agreed, among themselves that Mississippians should pay for 1/3 of 
its cost.” Ibid, (emphasis omitted). Of course, the failure of the assump-
tions made by both MP&L and the State at the time construction of Grand 
Gulf was approved has little to do with the pre-emption question before us. 
We note, however, that the failure was not the result of any deception on 
the part of MP&L, MSU, or MSE. At the time construction of Grand Gulf 
was initiated, no one anticipated the enormous cost overruns that would be 
associated not only with that plant but also with virtually every nuclear 
power facility being constructed in the United States. See nn. 2 and 5, 
supra.
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question whether a state prudence determination was pre-
empted and concluded that that fact was not enough to rob it 
of authority. The court distinguished Nantahala because 
that case concerned an agreement allocating low-cost power, 
and the prudence of purchasing the available low-cost hydro-
electric power was never at issue.

The state court adopted the view that in determining 
whether a particular aspect of state regulation was pre-
empted by FERC action, the state court should “‘examine 
those matters actually determined, whether expressly or 
impliedly, by the FERC.”’ 506 So. 2d, at 986 (quoting Ap-
peal of Sinclair Machine Products, Inc., 126 N. H. 822, 833, 
498 A. 2d 696, 704 (1985)). It concluded that “ ‘[a]s to those 
matters not resolved by the FERC, State regulation is not 
preempted provided that regulation would not contradict or 
undermine FERC determinations and federal interests, or 
impose inconsistent obligations on the utility companies in-
volved.’” 506 So. 2d, at 986. The court then noted that 
FERC “was never presented with the question of whether 
the completion of Grand Gulf, or its continued operation, was 
prudent” ibid., and that the Court of Appeals in affirming 
FERC’s allocation had “made no finding with regard to 
prudency because the issue was not presented.” Id., at 987 
(emphasis in original). Consistent with this analysis, the 
Mississippi Supreme Court remanded the case to the MPSC 
“for a review of the prudency of the Grand Gulf investment.” 
The court specified that this review should “determine 
whether MP&L, [MSE] and MSU acted reasonably when 
they constructed Grand Gulf 1, in light of the change in de-
mand for electric power in this state and the sudden escala-
tion of costs.” Ibid. Thus the MPSC was directed to exam-
ine the prudence of the investment of both domestic and 
foreign corporations in Grand Gulf “in light of local condi-
tions. ” Ibid, (emphasis in original).

Appellant MP&L contends that our decision in Nantahala, 
the FPA, and the Commerce Clause require the MPSC in
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setting retail electric rates to recognize that expenses in-
curred under FERC wholesale rate decisions that allocate in-
terstate wholesale costs are reasonably incurred operating 
expenses.10 In essence appellant asserts that FERC’s alloca-
tion of Grand Gulf power pre-empts the jurisdiction of state 
regulatory agencies to set retail rates that do not recognize 
the costs associated with that allocation as reasonable. Ap-
pellees contend that the Supremacy Clause does not preclude 
review of MP&L’s managerial prudence and that the effect of 
pre-emption would be to create a regulatory gap not contem-
plated by Congress, the Constitution, or this Court.

II
We hold that our decision in Nantahala rests on a founda-

tion that is broad enough to support the order entered by 
10 Appellant asserted in its jurisdictional statement that the Mississippi 

Supreme Court had rejected its challenge to the constitutionality of Miss. 
Code Ann. § 77-3-39 (Supp. 1987) and that this Court had appellate juris-
diction under 28 U. S. C. § 1257(2). Relying on this assertion and on the 
substantial federal question presented, we postponed further consideration 
of the question of jurisdiction to the hearing of the case on the merits. 484 
U. S. 813 (1987). On further review of the decision of the Mississippi 
Supreme Court and of the briefs submitted by appellant to that court, 
however, we are of the view that appellant never challenged the constitu-
tionality of § 77-3-39; rather it merely argued that the MPSC’s exercise of 
jurisdiction to determine prudence would violate the Supremacy Clause. 
Although appellant’s argument implicitly called into question the scope 
of any state statutes that speak to the MPSC’s jurisdiction, it was not the 
type of express challenge to the constitutionality of the state statute 
required for this Court’s exercise of jurisdiction under § 1257(2). See 
Peralta v. Heights Medical Center, Inc., 485 U. S. 80, 84, n. 4 (1988). 
Consequently, we dismiss the appeal for want of jurisdiction. However, 
because the papers do present a substantial federal question, “construing 
the papers filed as a petition for a writ of certiorari, we now grant the peti-
tion.” Addington v. Texas, 441 U. S. 418, 422-423 (1979); see 28 U. S. C. 
§ 2103. As we have in previous cases in which we have construed a juris-
dictional statement as a petition for certiorari, for convenience we continue 
to refer to the parties as appellant and appellees. See Peralta, 485 U. S., 
at 84, n. 4; Kulko v. California Superior Court, 436 U. S. 84, 90, n. 4 
(1978).



370 OCTOBER TERM, 1987

Opinion of the Court 487 U. S.

FERC in this case and to require the MPSC to treat MP&L’s 
FERC-mandated payments for Grand Gulf costs as reason-
ably incurred operating expenses for the purpose of setting 
MP&L’s retail rates. The Mississippi Supreme Court’s 
judgment ordering the MPSC to conduct proceedings to de-
termine whether some or all of the costs were not prudently 
incurred is pre-empted by federal law and must be reversed.11

In Nantahala we considered the pre-emptive effect of a 
FERC order that reallocated the respective shares of two 
affiliated companies’ entitlement to low-cost power. Under 
an agreement between the two affiliated companies, Nan-
tahala, a public utility selling to both retail and wholesale 
customers in North Carolina, had been allocated 20% of the 
low-cost power purchased from the Tennessee Valley Author-
ity (TVA), while 80% was reserved for the affiliate whose 
only customer was their common parent. FERC found that 
the agreement was unfair to Nantahala and ordered it to file 
a new wholesale rate schedule based on an entitlement to 
22.5% of the low-cost power purchased from TVA. Subse-
quently, in a retail rate proceeding, the North Carolina Reg-
ulatory Commission reexamined the issue and determined 
that any share less than 24.5% was unfair and therefore or-
dered Nantahala to calculate its costs for retail ratemaking 
purposes as though it had received 24.5% of the low-cost 
power. The effect of the State Commission’s order was to 
force Nantahala to calculate its retail rates as though FERC 
had allocated it a greater share of the low-cost power and to 
deny Nantahala the right to recover a portion of the costs it 
had incurred in paying rates that FERC had determined to

11 Appellees contend that the judgment of the Mississippi Supreme Court 
is not “final” within the meaning of 28 U. S. C. § 1257 because further pro-
ceedings will be held on remand. The critical federal question—whether 
federal law pre-empts such proceedings while the FERC order remains in 
effect—has, however, already been answered by the State Supreme Court 
and its judgment is therefore ripe for review. See Cox Broadcasting 
Corp. n . Cohn, 420 U. S. 469, 477 (1975). See also R. Stem, E. Gress-
man, & S. Shapiro, Supreme Court Practice 129 (6th ed., 1986).
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be just and reasonable. Although the North Carolina Su-
preme Court acknowledged FERC’s exclusive jurisdiction 
over wholesale rates, it held that the State Commission’s de 
facto reallocation of low-cost power was “‘well within the 
field of exclusive state rate making authority engendered by 
the “bright line” between state and federal regulatory juris-
diction under the Federal Power Act.’” Nantahala, 476 
U. S., at 961 (quoting State ex rel. Utilities Comm’n v. 
Nantahala Power & Light Co., 313 N. C. 614, 687-688, 332 
S. E. 2d 397, 440-441 (1985)). The state court emphasized 
that its order did not require Nantahala to violate the FERC 
order and that it was not expressly contradicting a FERC 
finding. We rejected these arguments. The reasoning 
that led to our decision in Nantahala applies with equal force 
here and compels the same conclusion—States may not alter 
FERC-ordered allocations of power by substituting their 
own determinations of what would be just and fair. FERC- 
mandated allocations of power are binding on the States, and 
States must treat those allocations as fair and reasonable 
when determining retail rates.

Our decision in Nantahala relied on fundamental principles 
concerning the pre-emptive impact of federal jurisdiction 
over wholesale rates on state regulation. First, FERC has 
exclusive authority to determine the reasonableness of whole-
sale rates. It is now settled that “ ‘the right to a reasonable 
rate is the right to the rate which the Commission files or 
fixes, and, . . . except for review of the Commission’s orders, 
[a] court can assume no right to a different one on the ground 
that, in its opinion, it is the only or the more reasonable 
one.’” Nantahala, 476 U. S., at 963-964 (quoting Montana- 
Dakota Utilities Co. v. Northwestern Public Service Co., 341 
U. S. 246, 251-252 (1951)). This principle binds both state 
and federal courts and is in the former respect mandated by 
the Supremacy Clause. 476 U. S., at 963. Second, FERC’s 
exclusive jurisdiction applies not only to rates but also to 
power allocations that affect wholesale rates. Id., at 966.
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Third, States may not bar regulated utilities from passing 
through to retail consumers FERC-mandated wholesale 
rates. “The filed rate doctrine ensures that sellers of whole-
sale power governed by FERC can recover the costs in-
curred by their payment of just and reasonable FERC-set 
rates. When FERC sets a rate between a seller of power 
and a wholesaler-as-buyer, a State may not exercise its 
undoubted jurisdiction over retail sales to prevent the 
wholesaler-as-seller from recovering the costs of paying the 
FERC-approved rate. . . . Such a ‘trapping’ of costs is pro-
hibited.” Id., at 970. These principles led us to hold in 
Nantahala that the North Carolina Utilities Commission’s 
order “trapping” federally mandated costs was pre-empted. 
Today they compel us to hold that the MPSC may not enter 
an order “trapping” the costs MP&L is mandated to pay 
under the FERC order allocating Grand Gulf power or un-
dertake a “prudence” review for the purpose of deciding 
whether to enter such an order.12

The facts of this case and Nantahala are not distinguish-
able in any way that has relevance to the operation of the 
principles stated above. Both cases concern FERC orders 
adjusting in the interest of fairness voluntary allocations of 
power among related entities. Nantahala involved a FERC 
order fixing the utility’s right to acquire low-cost power; this 
case involves a FERC order fixing MP&L’s obligation to ac-
quire high-cost power. In Nantahala FERC had “deter-

12 It is clear that the only purpose of the prudence review ordered by the 
Mississippi Supreme Court was to determine whether the costs FERC had 
directed MP&L to pay for its allocation of Grand Gulf power should be 
“trapped” or passed on to MP&L’s retail customers. The Mississippi 
Supreme Court’s judgment ordering the review itself had the effect of 
“trapping” some Grand Gulf costs since the MPSC responded to the judg-
ment by rescinding the previously approved rate increase and ordering 
MP&L to submit a plan for refunding to its customers all of its prior recov-
ery of Grand Gulf expenses. To prevent this “trapping,” we granted a 
stay of the Mississippi Supreme Court’s judgment. Mississippi Power & 
Light Co. n . Mississippi ex rel. Pittman, 483 U. S. 1013 (1987).
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mined that Nantahala’s average cost of power obtained from 
TVA should be based on a particular allocation of entitle-
ments power, and no other,” id., at 971 (emphasis added); in 
this case FERC has determined that MP&L’s cost of power 
obtained from Grand Gulf should be based on a particular 
allocation, and no other. In Nantahala the state court at-
tempted to approve retail rates based on the assumption that 
Nantahala was entitled to more low-cost power than FERC 
had allocated to it. Here the state court seeks to permit 
the State to set rates based on an assumption that MP&L is 
obligated to purchase less Grand Gulf power than FERC has 
ordered it to purchase.

In this case as in Nantahala we hold that “a state utility 
commission setting retail prices must allow, as reasonable 
operating expenses, costs incurred as a result of paying a 
FERC-determined wholesale price. . . . Once FERC sets 
such a rate, a State may not conclude in setting retail rates 
that the FERC-approved wholesale rates are unreasonable. 
A State must rather give effect to Congress’ desire to give 
FERC plenary authority over interstate wholesale rates, and 
to ensure that the States do not interfere with this author-
ity.” Nantahala, 476 U. S., at 965, 966. Thus we conclude 
that the Supremacy Clause compels the MPSC to permit 
MP&L to recover as a reasonable operating expense costs in-
curred as the result of paying a FERC-determined wholesale 
rate for a FERC-mandated allocation of power.

Appellees seek to characterize this case as falling within 
facts distinguished in Nantahala. Without purporting to de-
termine the issue, we stated in Nantahala: “[W]e may as-
sume that a particular quantity of power procured by a utility 
from a particular source could be deemed unreasonably ex-
cessive if lower-cost power is available elsewhere, even 
though the higher-cost power actually purchased is obtained 
at a FERC-approved, and therefore reasonable, price.” Id., 
at 972 (emphasis in original). As we assumed, it might well 
be unreasonable for a utility to purchase unnecessary quanti-
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ties of high-cost power, even at FERC-approved rates, if it 
had the legal right to refuse to buy that power. But if the 
integrity of FERC regulation is to be preserved, it obviously 
cannot be unreasonable for MP&L to procure the particular 
quantity of high-priced Grand Gulf power that FERC has or-
dered it to pay for. Just as Nantahala had no legal right 
to obtain any more low-cost TVA power than the amount al-
located by FERC, it is equally clear that MP&L may not pay 
for less Grand Gulf power than the amount allocated by 
FERC.

The Mississippi Supreme Court erred in adopting the view 
that the pre-emptive effect of FERC jurisdiction turned on 
whether a particular matter was actually determined in the 
FERC proceedings. See 506 So. 2d, at 986. We have long 
rejected this sort of “‘case-by-case analysis of the impact 
of state regulation upon the national interest’ ” in power regu-
lation cases. Nantahala, 476 U. S., at 966 (quoting FPC 
n . Southern California Edison Co., 376 U. S. 205, 215-216 
(1964)). Congress has drawn a bright line between state and 
federal authority in the setting of wholesale rates and in the 
regulation of agreements that affect wholesale rates. States 
may not regulate in areas where FERC has properly exer-
cised its jurisdiction to determine just and reasonable whole-
sale rates or to insure that agreements affecting wholesale 
rates are reasonable. FERC’s jurisdiction to adjust the allo-
cations of Grand Gulf power in the UPSA has been estab-
lished.13 Mississippi, therefore, may not consistent with the 
Supremacy Clause conduct any proceedings that challenge 
the reasonableness of FERC’s allocation.

13 Appellant and other parties unsuccessfully challenged the jurisdic-
tion of FERC over the UPSA in the FERC proceedings and on appeal to 
the United States Court of Appeals for the District of Columbia Circuit. 
After thorough consideration at every level of administrative and judicial 
review, this challenge was rejected. See 26 FERC, at 65,113-65,117; 31 
FERC, at 61,643-61,644; 32 FERC, at 61,943-61,951; 257 U. S. App. 
D. C., at 258-262, 808 F. 2d, 1539-1543.
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The reasonableness of rates and agreements regulated by 
FERC may not be collaterally attacked in state or federal 
courts. The only appropriate forum for such a challenge is 
before the Commission or a court reviewing the Commis-
sion’s order. The Mississippi Supreme Court attached con-
siderable significance to the fact that the prudence of invest-
ing in Grand Gulf and bringing it on line was not discussed 
either in the proceedings before FERC or on review by the 
United States Court of Appeals for the District of Columbia 
Circuit. The question of prudence was not discussed, how-
ever, because no party raised the issue, not because it was a 
matter beyond the scope of FERC’s jurisdiction. The Mis-
sissippi Supreme Court characterized the conduct of MP&L 
and its sister companies as an effort to “us[e] the juris-
dictional relationship between state and federal regulatory 
agencies to completely evade a prudency review of Grand 
Gulf costs by either agency.” 506 So. 2d, at 979. The facts 
of this case, however, offer no evidence of such subterfuge. 
The very parties who are appellees here and who urged the 
Mississippi Supreme Court to order the MPSC to conduct 
a prudence review were also participants in the proceed-
ings before FERC. The parties to the FERC proceedings 
recognized the impact that FERC’s order would have on 
the jurisdiction of the state regulatory agencies. See Mid-
dle South Energy, Inc., 32 FERC, at 61,951-61,952. De-
spite that recognition, appellees failed to raise the mat-
ter of the prudence of the investment in Grand Gulf before 
FERC though it was a matter FERC easily could have con-
sidered in determining whether to permit MSE to recoup 
100% of the costs of Grand Gulf in the wholesale rates it 
charged to the four operating companies and in allocating 
Grand Gulf power. See New England Power Co., 31 FERC 
1161,047, pp. 61,081-61,084 (1985), enf’d, 800 F. 2d 280 (CAI 
1986).
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In fact, FERC did consider and reject some aspects of 
the prudence review the Mississippi Supreme Court directed 
the MPSC to conduct. The state court emphasized that the 
MPSC was to determine whether “MSU and its subsidiaries 
made reasonable decisions in light of local conditions.” 506 
So. 2d, at 987. FERC rejected, however, the argument that 
decisions about the allocation of Grand Gulf costs should be 
made in light of the needs of any one of the operating compa-
nies. It emphasized that “the Middle South companies ap-
propriately approach power planning on a systemwide basis, 
whereby the individual companies’ needs are the component 
parts of the System power plan [and that] [i]mplementation 
of the System plan . . . require[d] that the individual compa-
nies’ needs be subsumed by the greater interests of the entire 
System.” 32 FERC, at 61,958. Thus FERC’s order specifi-
cally bars a state regulatory agency from evaluating the pru-
dence of Grand Gulf “in light of local conditions” alone. The 
state court also directed a “complete review of the transac-
tions between MP&L, [MSE], and MSU, and their effect on 
Grand Gulf expense.” These transactions, however, com-
prise the very System Agreements between MSU and the 
operating companies and UPS A evaluated by FERC in the 
exercise of its jurisdiction over wholesale rates. The MPSC 
lacks jurisdiction to reevaluate the reasonableness of those 
transactions. The MPSC cannot evaluate either the pru-
dence of MSU’s decision to invest in Grand Gulf and bring 
it on line or the prudence of MP&L’s decision to be a party 
to agreements to construct and operate Grand Gulf without 
traversing matters squarely within FERC’s jurisdiction.14

14 In addition to arguing that the Supremacy Clause does not bar an 
MPSC prudence inquiry, appellees argue that MP&L should be equitably 
estopped from arguing that the prudence review ordered by the Missis-
sippi Supreme Court is pre-empted by federal law. In acquiring a license 
from the State of Mississippi to construct Grand Gulf, MSU and MP&L 
made certain representations to the MPSC as to how Grand Gulf costs and 
power would be allocated. Appellees do not claim that these representa-
tions were false when made, Brief for Appellee State of Mississippi 39, or 
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There “can be no divided authority over interstate com-
merce . . . the acts of Congress on that subject are supreme 
and exclusive.” Missouri Pacific R. Co. v. Stroud, 267 
U. S. 404, 408 (1925). Consequently, a state agency’s “ef-
forts to regulate commerce must fall when they conflict with 
or interfere with federal authority over the same activity.” 
Chicago & North Western Transp. Co. v. Kalo Brick & Tile 
Co., 450 U. S. 311, 318-319 (1981). Mississippi’s effort to 
invade the province of federal authority must be rejected. 
The judgment of the Mississippi Supreme Court is reversed.

It is so ordered.

Justic e  Scali a , concurring in the judgment.
I concur in the judgment of the Court, but write separately 

to discuss more fully what is to me the critical issue in this 
case: whether FERC had jurisdiction to determine whether 
MP&L’s agreement to participate in the construction of 
Grand Gulf 1 and to purchase power from that facility was 
prudent.

It is common ground that if FERC has jurisdiction over a 
subject, the States cannot have jurisdiction over the same 
subject. See Nantahala Power & Light Co. v. Thornburg, 
476 U. S. 953, 962-967 (1986). FERC has determined that 
when two or more utilities form a joint venture or pool to 
share electrical generating capacity, including construction of 

that FERC was bound by the representations made in the state proceed-
ings, id., at 42; rather, they argue that MSU should have been “denied 
standing ... to file an application with FERC, or enforce any allocation 
against the Mississippi service area other than originally represented to se-
cure the necessary construction certificate,” id., at 43. This argument has 
no relevance to the pre-emption question before us. Representations in 
state proceedings, even ones that were false when made, cannot subvert 
the operation of the Supremacy Clause. The appropriate place to contend 
that MSU and or MP&L lacked standing before the FERC was in the Com-
mission proceedings, and the argument was in fact raised and rejected in 
those proceedings. See 257 U. S. App. D. C., at 268-269, 808 F. 2d, at 
1549-1550.
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a new facility, the resulting transfers of power are wholesales 
of electricity subject to FERC’s jurisdiction under the Fed-
eral Power Act, 16 U. S. C. § 791a et seq. It is not disputed 
that in reviewing the wholesale rates charged to the partici-
pants in such a venture, FERC has jurisdiction to determine 
whether the venture was prudent as a whole. Nor is it seri-
ously contested that in general FERC has jurisdiction to de-
termine a fair allocation of the cost of the facility among the 
utilities in the pool. Cf. Nantahala, supra, at 966. The 
central controverted issue in the present case is whether 
FERC has jurisdiction to determine the prudence of a par-
ticular utility’s participation in the pool.

FERC has asserted that it has such jurisdiction in the con-
text of a pool of affiliated companies. In AEP Generating 
Co., 36 FERC H61,226 (1986), FERC was asked to consider 
the prudence, “in light of the availability of alternative power 
supplies,” of Kentucky Power Company’s agreement to pur-
chase 15% of the capacity of a generating facility as part of a 
pooling agreement with other, affiliated, utilities. Id., at 
61,549. FERC agreed to do so, concluding that fair alloca-
tion of costs among the utilities was inseparable from some 
inquiry into the prudence of Kentucky Power’s entering into 
the pooling arrangement in light of available alternative 
power supplies. Id., at 61,550-61,551. FERC explained 
that “the transaction involves affiliated, jurisdictional utili-
ties, which are members of an integrated, interstate holding 
company arrangement” and that “[u]nder these circum-
stances, more complex, interrelated questions arise and, 
whether one characterizes the questions as related to pru-
dence, interpretation [of the basic system agreements], or 
cost allocation, they are clearly matters most appropriately 
resolved by the Commission as part of its overriding author-
ity to evaluate and implement all applicable wholesale rate 
schedules.” Id., at 61,550.

AEP Generating Co. makes plain that for the type of ar-
rangement at issue in this case, see ante, at 357, and n. 1—a
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joint venture or pooling agreement among affiliated compa-
nies—FERC asserts jurisdiction to inquire into the prudence 
of a particular utility’s entering the arrangement. Nothing 
the Commission said or did in the present case is inconsistent 
with that assertion of jurisdiction. Its statement that alloca-
tion of the costs of Grand Gulf was not to be based on the 
“needs” of particular utilities, Middle South Energy, Inc., 32 
FERC 1f 61,425, p. 61,958 (1985), merely rejects allocating 
costs according to the current needs of the utilities, which 
would be incompatible with the utilities’ agreement to ap-
proach power planning on a systemwide basis. That has 
nothing to do with whether the prudence of a utility’s joining 
the system in the first place can be examined. It is true, of 
course, that FERC did not conduct such an examination in 
the present case; but, as the Court discusses, see ante, at 
375, neither did any party ask it to do so. That failure to ask 
does not take the issue out of FERC’s jurisdiction and recom-
mit it to the States.*

*The dissent’s assertion that “[i]n conducting this litigation, FERC 
originally took the position that it had no jurisdiction over the prudence of 
a pool member’s purchase decision,” post, at 388, is contradicted by the 
passage cited by the dissent from the Administrative Law Judge (ALJ) 
hearings. To be sure, appellees asserted before the AL J that FERC had 
no jurisdiction over this prudency issue, see App. to Motion to Dismiss 
52-53, 54, 56, 60, 61, 62, but the ALJ gave clear indications that he would 
address such an issue if a party pressed it:

“MR. EASTLAND [for MPSC]: . . . [W]hat we say we can do is that 
you set a wholesale charge,. . . but it is not necessarily proper or prudent 
for that utility, for purposes of utilizing that power in retail sales, to buy 
that power.

“That’s what we’re saying that we have the jurisdiction to make deci-
sions with respect to.

“PRESIDING JUDGE: ... I would not get into a prudency argument 
unless one of the Intervenors raises a prudency question.

“I mean we have prudency questions in the gas cases now all over the 
place, with customers screaming that the purchasing practices of the pipe-
lines were imprudent, and those prudency issues have been set for hearing 
in rate cases as an initial determination as to the justness and reasonable-
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What the case comes down to, then, is whether FERC’s as-
serted jurisdiction to examine the prudence of a particular 
utility’s joining a pooling arrangement with affiliated compa-
nies is supported by the provisions of the Federal Power Act. 
If so, there is no regulatory gap for the States to fill, and they 
are pre-empted from examining that question of prudence in 
calculating the rates chargeable to retail customers. In con-
sidering the Federal Power Act question we will defer, of 
course, to FERC’s construction if it does not violate plain 
meaning and is a reasonable interpretation of silence or ambi-
guity. See, e. g., K mart Corp. v. Cartier, Inc., 486 U. S. 
281, 291-292 (1988); Chevron U. S. A. Inc. v. Natural Re-
sources Defense Council, Inc., 467 U. S. 837, 842-844 (1984).

Contrary to the dissent, post, at 386-387, we have held 
that this rule of deference applies to an agency’s interpreta-
tion of a statute designed to confine its authority. See, e. g., 
Japan Whaling Assn. v. American Cetacean Society, 478 
U. S. 221, 226, 233 (1986); Chemical Manufacturers Assn. v.

ness of the rates and rate design, and what you should do if there is impru-
dence. So it comes into the justness and reasonableness.

“But if you are not going to argue that—If the Intervenors themselves 
are not going to argue imprudence on behalf of the company, MSE or the 
operating companies, I’m not going to get into that issue.

“MR. VINCE [for Council of the City of New Orleans (not a party 
here)]: Would your Honor be examining the issue of prudency in the sub-
ject of allocation?

“PRESIDING JUDGE: Not unless you raise it.
“MR. VINCE: Your Honor, New Orleans . . . would perhaps propose to 

take this one step further and say that the allocation, first of all with ref-
erence to AP&L, was imprudent and secondly, with reference to the indi-
vidual operating companies was imprudent, and the methodology for the 
allocation was imprudent.

“PRESIDING JUDGE: Okay. If you raise that question then I will 
have to decide the prudency issue in the context of deciding whether or not 
such alleged imprudency would justify a finding of unjust unreasonableness 
in the allocation or discrimination with respect to the allocation.

“So you are raising the prudency issue?
“MR. VINCE: With respect to allocation, yes.
“PRESIDING JUDGE: Okay. So it’s in.” Id., at 60-62.
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Natural Resources Defense Council, Inc., 470 U. S. 116, 
123, 125, 126 (1985). In particular, it is settled law that the 
rule of deference applies even to an agency’s interpretation of 
its own statutory authority or jurisdiction. See Commodity 
Futures Trading Comm’n v. Schor, 478 U. S. 833, 844-845, 
(1986); NLRB v. City Disposal Systems, Inc., 465 U. S. 822, 
830, n. 7 (1984) (“We have never. . . held that such an excep-
tion [for issues of statutory jurisdiction] exists to the normal 
standard of review . . . ; indeed, we have not hesitated to 
defer . . .”); see also, e. g., City of New York n . FCC, 486 
U. S. 57, 64 (1988); Capital Cities Cable, Inc. v. Crisp, 467 
U. S. 691, 700 (1984); CBS, Inc. n . FCC, 453 U. S. 367, 382 
(1981); Red Lion Broadcasting Co. v. FCC, 395 U. S. 367, 
379-381 (1969); FTC v. Bunte Brothers, Inc., 312 U. S. 349, 
352 (1941) (dictum). In fact, the arguments relied on by the 
dissent, post, at 386-387, have been expressly rejected by this 
Court—namely, that agencies can claim no special expertise 
in interpreting their authorizing statutes if an issue can be 
characterized as jurisdictional, see Schor, supra, at 845, and 
that the usual reliance on the agency to resolve conflicting 
policies is inappropriate if the resolution involves defining the 
limits of the agency’s authority, see, e. g., City of New York 
v. FCC, supra, at 64, rather than (what is really no different) 
defining the limits of application of authority it plainly has. 
Rather, it is plain that giving deference to an administrative 
interpretation of its statutory jurisdiction or authority is both 
necessary and appropriate. It is necessary because there is 
no discernible line between an agency’s exceeding its author-
ity and an agency’s exceeding authorized application of its 
authority. To exceed authorized application is to exceed au-
thority. Virtually any administrative action can be charac-
terized as either the one or the other, depending upon how 
generally one wishes to describe the “authority.” Cf. NLRB 
v. City Disposal Systems, Inc., supra, at 830, n. 7. And 
deference is appropriate because it is consistent with the 
general rationale for deference: Congress would naturally ex-
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pect that the agency would be responsible, within broad lim-
its, for resolving ambiguities in its statutory authority or ju-
risdiction. Cf. Chevron U. S. A. Inc. n . Natural Resources 
Defense Council, Inc., supra, at 843-844. Congress would 
neither anticipate nor desire that every ambiguity in statu-
tory authority would be addressed, de novo, by the courts. 
To be sure, in defining agency jurisdiction Congress some-
times speaks in plain terms, in which case the agency has no 
discretion. But the dissent concedes that in this case, “[i]f 
agency deference applied,. . . these prudency issues are suf-
ficiently intertwined that we should defer to FERC’s conclu-
sion.” Post, at 386.

FERC’s interpretation in the present case satisfies the con-
ditions for deference. Under 16 U. S. C. § 824e(a), FERC is 
responsible for assuring that the rates charged to purchasers 
of electric energy at wholesale, and the contracts affecting 
such rates, are not “unjust, unreasonable, unduly discrimina-
tory or preferential.” Perhaps (we need not decide the point 
today) it cannot be considered “unjust, unreasonable, unduly 
discriminatory or preferential” to hold the participant in a 
joint venture to that fair proportion of the costs which it con-
tracted in arm’s-length negotiations to bear, even though its 
entry into the contract may have been imprudent. But I 
think it assuredly can be considered “unjust, unreasonable, 
unduly discriminatory or preferential” (for purposes of the 
ends served by the Federal Power Act) to make a participant 
bear such costs under an imprudent contract it was essen-
tially assigned, through a process in which the overall inter-
ests of the affiliated group rather than the particular interest 
of the individual affiliate was paramount. It is entirely rea-
sonable to think that the fairness of rates and contracts relat-
ing to joint ventures among affiliated companies cannot be 
separated from an inquiry into the prudence of each affiliate’s 
participation.

Appellees rely upon the language in § 824(b)(1) which 
states that FERC “shall not have jurisdiction, except as spe-
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cifically provided in this subchapter [the Federal Power Act] 
. . . , over facilities used for the generation of electric en-
ergy.” But this does not plainly contradict FERC’s asser-
tion of jurisdiction. First, it is reasonable to regard FERC’s 
§ 824e(a) authority to set wholesale rates as precisely an ex-
ample of jurisdiction “specifically provided.” And second, it 
is reasonable to say that FERC is not exercising jurisdiction 
over the electrical generating facility but merely over the 
sale of the power created by that facility.

After today, the battle will no longer be over who has juris-
diction, FERC or the States, to evaluate the prudence of a 
particular utility’s entering pooling arrangements with affili-
ated companies for the sharing of electrical generating capac-
ity or the creation and wholesaling of electrical energy. 
FERC has asserted that jurisdiction and has been vindicated. 
What goes along with the jurisdiction is the responsibility, 
where the issue is appropriately raised, to protect against 
allocations that have the effect of making the ratepayers of 
one State subsidize those of another.

Justi ce  Brennan , with whom Justi ce  Marsh all  and 
Justic e  Blackmu n  join, dissenting.

This case involves two separate prudency issues: one is 
governed by Nantahala Power & Light Co. v. Thornburg, 
476 U. S. 953 (1986); the other is not. The first issue is 
whether the state utility commission has jurisdiction to de-
termine whether, treating appellant’s participation in the 
Grand Gulf project as a given, it was imprudent for appellant 
to purchase such a high amount of expensive Grand Gulf 
power. I agree with the Court that the portions of the Mis-
sissippi Supreme Court’s opinion suggesting that the state 
commission does have this jurisdiction are in error. Missis-
sippi ex rel. Pittman v. Mississippi Public Service Comm’n, 
506 So. 2d 978, 984-985 (1987). The State cannot second- 
guess the prudency of the amount of power purchased be-
cause FERC’s order imposed this allocation of power on ap-
pellant. The issue is precisely analogous to that decided in 
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Nantahala, where a state utility commission setting retail 
rates refused to allow a utility to recover its full wholesale 
costs on the theory that the utility should have purchased 
more low-cost power than it was allocated under a FERC 
order. Just as in Nantahala the utility’s purchases of high- 
cost power could not be deemed unreasonably large because 
the utility could not have purchased any more low-cost power 
than FERC had allocated it, 476 U. S., at 972-973, so here, 
given that appellant had entered into and completed the 
Grand Gulf project, appellant’s purchases of high-cost power 
could not be deemed unreasonably large because it could not 
have purchased any less high-cost power than FERC’s alloca-
tion order compelled it to purchase.

That issue is distinct, however, from the issue whether, to 
the extent appellant’s decision to participate in the Grand 
Gulf project involved the purchase decision of a retail utility, 
a state utility commission has jurisdiction to review the 
prudency of that purchase. This issue cannot be resolved by 
simple reference to Nantalmla, for FERC did not order ap-
pellant to participate in the Grand Gulf project, and although 
FERC’s order determines the allocation of the costs incurred 
in the project, the question remains whether appellant im-
prudently incurred those costs in the first place. I am con-
vinced that the state utility commission does have juris-
diction over this prudency issue, and thus I would affirm 
the Mississippi Supreme Court’s judgment remanding for a 
prudency determination. The question is, however, a com-
plicated one, which forces us to confront the issue of how the 
normal jurisdictional principles of the Federal Power Act 
apply to the rather special situation of an interstate electric-
ity pool.

In direct response to decisions of this Court concluding 
that, under the Commerce Clause, States can regulate inter-
state sales of energy at retail but not at wholesale, Congress 
enacted the Federal Power Act, which filled the regulatory 
gap and incorporated the wholesale/retail line by providing



MISSISSIPPI POWER v. MISS, ex  rel . MOORE 385

354 Brenn an , J., dissenting

FERC with regulatory jurisdiction over wholesale interstate 
sales of electricity and leaving retail sales to state regulation. 
See 16 U. S. C. §§ 824(a) and (b)(1); Arkansas Electric Coop-
erative Corp. v. Arkansas Public Service Comm’n, 461 U. S. 
375, 377-380 (1983). Where retailing and wholesaling utili-
ties are independent, the impact of this wholesale/retail divi-
sion on federal and state jurisdiction to conduct prudency re-
view is clear and undisputed. FERC has jurisdiction to 
determine whether a wholesaling utility has incurred costs 
imprudently. See, e. g., Arizona Public Service Co., 27 
FERC 1161,185 (1984). If FERC determines that costs were 
prudently incurred, it allows the wholesale rates to reflect 
those costs; otherwise, the wholesale rates cannot reflect 
those costs, and the wholesaler’s stockholders, rather than its 
customers, must bear the burden of the utility’s imprudence. 
See, e. g., Violet v. FERC, 800 F. 2d 280 (CAI 1986). 
FERC does not, however, have jurisdiction to determine 
whether it might be imprudent, given other purchasing op-
tions, for a retailing utility to purchase power at the FERC- 
approved wholesale rate. See, e. g., Southern Company 
Services, Inc., 28 FERC 1i61,349 (1984). The state utility 
commissions have jurisdiction to determine, for example, 
that the retail utility does not need the power or could ob-
tain power from other sources at a lower cost. Nantahala, 
supra, at 972. Thus, although a state utility commission 
cannot decide that a retail utility should have bought whole-
sale power from a given source at other than the FERC- 
approved wholesale rate, it can decide that the utility should 
not have bought power from that source at all. See, e. g., 
Pike County Light & Power Co. v. Pennsylvania Public 
Utility Common, 77 Pa. Commw. 268, 273-274, 465 A. 2d 
735, 737-738 (1983). In short, the reasonableness of charg-
ing a rate as a wholesaler is distinct from the reasonableness 
of incurring that charge as a purchaser. See, e. g., Appeal 
of Sinclair Machine Products, Inc., 126 N. H. 822, 498 A. 2d 
696 (1985).
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Interstate electricity pools, however, present special diffi-
culties for the wholesale/retail division of jurisdiction because 
the “wholesale” transaction is from the pool to the utilities 
belonging to the pool, and thus the entities wholesaling the 
power are the same ones purchasing and retailing that 
power. As a result, a member utility’s decision to partici-
pate in the pool’s building or operation of a powerplant is 
simultaneously a decision to purchase the power generated 
by that plant. The purchasing aspects of such a decision 
would seem to be within the jurisdiction of state utility com-
missions to determine whether a retail utility’s decision to 
purchase power is prudent under state-law standards before 
those purchase costs can be passed on to retail customers. 
On the other hand, FERC would seem to have jurisdiction to 
determine the prudency of incurring these building or opera-
tion costs in order to determine whether those costs can be 
reflected in the wholesale rates the pool charges the member 
utilities.

If agency deference applied, I would conclude that these 
prudency issues are sufficiently intertwined that we should 
defer to FERC’s conclusion that it has exclusive jurisdiction 
to determine all prudency issues concerning the participation 
of a retail utility in an interstate pool. I cannot, however, 
agree with Justic e Scalia ’s conclusion that courts must 
defer to an agency’s statutory construction even where, as 
here, the statute is designed to confine the scope of the agen-
cy’s jurisdiction to the areas Congress intended it to occupy. 
Ante, at 380-382. Our agency deference cases have always 
been limited to statutes the agency was “entrusted to admin-
ister.” Chevron U. S. A. Inc. n . Natural Resources De-
fense Council, Inc., 467 U. S. 837, 844 (1984); see also id., at 
842; Japan Whaling Assn. n . American Cetacean Society, 
478 U. S. 221, 233 (1986); Chemical Manufacturers Assn. v. 
Natural Resources Defense Council, Inc., 470 U. S. 116, 125 
(1985). Agencies do not “administer” statutes confining the 
scope of their jurisdiction, and such statutes are not “en-
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were Solicitor General Fried, Assistant Attorney General 
Weld, and Deputy Solicitor General Bryson*

Justi ce  White  delivered the opinion of the Court.
In this case, we are called on to determine whether the 

interrogation of petitioner after his indictment violated his 
Sixth Amendment right to counsel.

I
Before dawn on August 21, 1983, petitioner and other 

members of the “Vice Lords” street gang became involved in 
a fight with members of a rival gang, the “Black Mobsters.” 
Some time after the fight, a former member of the Black 
Mobsters, James Jackson, went to the home where the Vice 
Lords had fled. A second fight broke out there, with peti-
tioner and three other Vice Lords beating Jackson severely. 
The Vice Lords then put Jackson into a car, drove to the end 
of a nearby street, and left him face down in a puddle of 
water. Later that morning, police discovered Jackson, 
dead, where he had been left.

That afternoon, local police officers obtained warrants for 
the arrest of the Vice Lords, on charges of battery and mob 
action, in connection with the first fight. One of the gang 
members who was arrested gave the police a statement con-
cerning the first fight; the statement also implicated several of 
the Vice Lords (including petitioner) in Jackson’s murder. A 
few hours later, petitioner was apprehended. Petitioner was 
informed of his rights under Miranda n . Arizona, 384 U. S. 
436 (1966), and volunteered to answer questions put to him by 
the police. Petitioner gave a statement concerning the initial 
fight between the rival gangs, but denied knowing anything 

*Briefs of amici curiae urging affirmance were filed for the Washington 
Legal Foundation by Daniel J. Popeo and Paul D. Kamenar; and for 
Americans for Effective Law Enforcement, Inc., et al. by David Crump, 
Courtney A. Evans, Bernard J. Farber, Daniel B. Hales, James A. Mur-
phy, Jack E. Yelverton, Fred E. Inbau, Wayne W. Schmidt, and James P. 
Manak.
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tion by the States,” 16 U. S. C. § 824(a), and that "[t]he pro-
visions of this subchapter shall apply to the transmission of 
electric energy in interstate commerce and to the sale of elec-
tric energy at wholesale in interstate commerce, but [with an 
exception not relevant here] shall not apply to any other sale 
of electric energy,” 16 U. S. C. § 824(b)(1). The intent evi-
dent from the face of the statute is only reinforced by the leg-
islative history, which, as we have noted before, shows a 
"constant purpose to protect . . . [the] authority of the 
states.” Connecticut Light & Power Co. v. FPC, 324 U. S. 
515, 525-527 (1945). See also S. Rep. No. 621, 74th Cong., 
1st Sess., 48 (1935) (“[T]he policy of Congress [is]. . . not to 
impair or diminish the powers of any State commission”); 
H. R. Rep. No. 1318, 74th Cong., 1st Sess., 7, 8, 27 (1935) 
("The bill takes no authority from State commissions”). Def-
erence is particularly inappropriate where, as here, the stat-
ute is designed not merely to confine an agency’s jurisdiction 
but to preserve the jurisdiction of other regulators, for Con-
gress could not have intended courts to defer to one agency’s 
interpretation of the jurisdictional division where the policies 
in conflict have purposely been committed to the care of dif-
ferent regulators.

Furthermore, FERC’s statutory construction in this area 
has not been consistent and was not contemporaneous with 
the enactment of the Federal Power Act. See generally INS 
v. Cardoza-Fonseca, 480 U. S. 421, 446-447, n. 30 (1987); 
Schor, supra, at 844-845. In conducting this litigation, 
FERC originally took the position that it had no jurisdic-
tion over the prudence of a pool member’s purchase decision 
and over whether the costs could be passed on to retail cus-
tomers. App. to Motion to Dismiss 52-66.*  Since then

* Although Just ice  Scali a  cites language from the Administrative Law 
Judge (ALJ) hearing demonstrating that the ALJ indicated his willingness 
to address certain “prudency issues,” ante at 379, n., the ALJ stressed 
throughout the hearing the distinction between prudency issues relevant to 
setting wholesale rates and issues regarding the prudency of power pur-
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FERC has, as Justic e  Scalia  notes, ante, at 378-379, is-
sued an opinion concluding that in regulating an integrated 
interstate pool, FERC’s determination regarding the pru-
dence of a wholesaler’s costs inevitably determines the pru-
dence of the wholesale purchase and the decision to enter into 
a pooling agreement. But FERC specifically noted in that 
opinion that its present conclusion differs from the position it 
took earlier in that very litigation. AEP Generating Co., 36 
FERC H 61,226, p. 61,550 (1986).

I thus examine the jurisdictional issue without any special 
deference to the agency’s position. I note at the outset that 
FERC’s position rests on an already shaky jurisdictional 
foundation. FERC does not, after all, have any jurisdiction 
over a utility that simply builds its own generating facility 
and retails the electricity. FERC nonetheless asserts juris-
diction over transactions between a pool’s generating facility 
and the utilities belonging to the pool on the theory that the 
pool and the member utilities are sufficiently separate to 
deem the transaction a wholesale transaction rather than an 
internal transfer. In some tension with this position, it then 
asserts jurisdiction to allocate power in a way that forces pur-
chases from the pool on the theory that the member utilities 
are sufficiently integrated in the pool so that it is merely allo-
cating costs rather than forcing purchases on retail utilities. 
The United States Court of Appeals for the District of Co-
lumbia Circuit upheld FERC’s jurisdiction on both counts. 
Mississippi Industries v. FERC, 257 U. S. App. D. C. 244, 
258-262, 264-266, 808 F. 2d 1525, 1539-1543, 1545-1547, 
cert, denied, 484 U. S. 985 (1987). Now FERC seeks to 
complete the jurisdictional circle by asserting that the state 

chases and their effect on retail rates, and stated several times that he and 
FERC would and could only address the former. App. to Motion to Dis-
miss 61, 63, 66. At any rate, regardless of FERC’s position in this case 
(and it was at best unclear), FERC has certainly not demonstrated a con-
sistent agency interpretation, nor one that was contemporaneous with the 
enactment of the Federal Power Act.
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utility commissions do not even have the authority to ques-
tion whether retail utilities have made imprudent purchase 
decisions by deciding to participate in pool projects, even 
though those decisions are what leaves the retail utilities in 
the position to have part of the incurred costs allocated onto 
them by FERC via forced purchases.

The jurisdictional decisions of the United States Court of 
Appeals for the District of Columbia Circuit are not before 
us, and I do not question them. Indeed, it makes a great 
deal of sense to read the statute as allowing FERC to exer-
cise jurisdiction over the allocation of costs among interstate 
pool members because otherwise every state commission 
would have a parochial incentive to claim that the costs must 
be imposed on the utilities located in other States. A neutral 
federal mediator is needed. The issue of allocation is logi-
cally distinct, however, from the issue whether the costs al-
located to a particular utility should be borne by the retail 
customers, through increased rates, or by the utility’s stock-
holders. The latter issue is the type over which States tradi-
tionally exercise jurisdiction, and there are no special reasons 
counseling for a neutral federal intermediary. Nor, given 
that FERC’s asserted authority to force intrapool purchases 
by retail utilities already lies at the farthest reaches of its ju-
risdiction, is there any reason to read this allocative author-
ity expansively to encompass matters within the traditional 
purview of the States.

To be sure, in regulating the wholesale rates of an inte-
grated interstate pool and determining the prudence of the 
costs the pool incurred as the wholesaler, FERC will exam-
ine many of the same factors a state utility commission would 
examine in reviewing the prudence of the decision to pur-
chase that is part of entering into and continuing a pool 
project. But the issues are not identical. For example, if 
one retail utility happens to have a low-cost source and enters 
into an agreement to build a medium-cost plant, the construc-
tion of the medium-cost plant may not involve any impru-
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dently incurred costs from the wholesaling perspective, but 
the medium-cost purchase would be imprudent for the retail 
utility with the low-cost source. Even to the extent the 
prudency issues do overlap, I see no reason why FERC’s re-
view should bar States from applying state-law standards of 
prudency to the purchase decisions that are an integral part 
of a member retail utility’s participation in an interstate pool. 
FERC’s interpretation of the Act would divest States of au-
thority to determine the prudence of costs incurred by retail 
utilities whenever those utilities belong to an interstate 
pool—a result that I do not think can be squared (particularly 
given FERC’s shaky jurisdictional foundation) with the clear 
intent of Congress to preserve the authority of States to reg-
ulate retail utilities. See supra, at 387-388. Moreover, al-
lowing only FERC review of interstate pool decisions would 
effectively allow retail utilities that either belong to inter-
state pools or span more than one State to pick and choose 
between state and federal regulation by deciding whether to 
form subsidiaries to operate their generating facilities and 
sell them “wholesale” electricity.

I thus conclude that regardless of FERC’s jurisdiction to 
allocate incurred costs among member utilities and regard-
less of its jurisdiction to review the prudency of an interstate 
pool’s projects in order to set wholesale rates for intrapool 
transactions, state utility commissions retain jurisdiction to 
determine whether incurring those costs involved prudent 
purchase decisions that can be passed on to retail customers. 
I thus dissent from the Court’s decision to reverse the Missis-
sippi Supreme Court’s judgment remanding for a prudency 
determination.
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SHERIDAN et  ux. v. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FOURTH CIRCUIT

No. 87-626. Argued April 26, 1988—Decided June 24, 1988

An obviously intoxicated off-duty serviceman (Carr) fired several rifle 
shots into petitioners’ automobile on a public street near the Bethesda 
Naval Hospital where Carr worked, causing physical injury to one of the 
petitioners and damage to the car. Petitioners filed suit against the 
Government under the Federal Tort Claims Act (FTCA) in Federal Dis-
trict Court, alleging that their injuries were caused by the Government’s 
negligence in allowing Carr to leave the hospital with a loaded rifle in his 
possession. The facts, as alleged in the complaint and as supplemented 
by discovery, were that, after finishing his work shift, Carr consumed a 
large amount of alcoholic beverages; that naval corpsmen found him in a 
drunken stupor in a hospital building and attempted to take him to the 
emergency room; that the corpsmen fled when they saw a rifle in his pos-
session; that the corpsmen neither took further action to subdue Carr 
nor alerted the appropriate authorities that he was intoxicated and bran-
dishing a weapon; and that he fired the shots into petitioners’ car later 
that evening. The District Court dismissed the action on the ground 
that the claim was barred by the FTCA’s intentional tort exception, 28 
U. S. C. § 2680(h), which provides that the Act’s provisions subjecting 
the Government to liability for the negligent or wrongful act or omission 
of a Government employee while acting within the scope of his employ-
ment shall not apply to any claim “arising out of” an assault or battery. 
The court rejected petitioners’ argument that § 2680(h) was not appli-
cable because they were relying, not on the fact that Carr was a Govern-
ment employee when he assaulted them, but rather on the negligence of 
other Government employees who failed to prevent his use of the rifle. 
The Court of Appeals affirmed.

Held: Petitioners’ claim is not barred by § 2680(h). Although the words 
“any claims arising out of” an assault or battery are broad enough to bar 
all claims based entirely on an assault or battery, in at least some situa-
tions the fact that injury was directly caused by an assault or battery will 
not preclude liability against the Government for negligently allowing 
the assault to occur. Cf. United States v. Muniz, 374 U. S. 150. Even 
assuming that, when an intentional tort is a sine qua non of recovery, 
the action “arises out of” that tort, nevertheless the § 2680(h) exception 
does not bar recovery in this case. The intentional tort exception is in-



SHERIDAN v. UNITED STATES 393

392 Opinion of the Court

applicable to torts that fall outside the scope of the FTCA’s general 
waiver of the Government’s immunity from liability. Since the FTCA 
covers actions for personal injuries caused by the negligence or wrongful 
act or omission of any Government employee “while acting within the 
scope of his office or employment,” if nothing more was involved here 
than Carr’s conduct at the time he shot at petitioners, there would be no 
basis for imposing liability on the Government. As alleged in this case, 
however, the negligence of other Government employees who allowed a 
foreseeable assault and battery to occur may furnish a basis for Govern-
ment liability that is entirely independent of Carr’s employment status. 
Assuming that petitioners’ version of the facts would support recovery 
under Maryland law on a negligence theory if the naval hospital had been 
owned and operated by a private person, the mere fact that Carr hap-
pened to be an off-duty federal employee would not provide a basis for 
protecting the Government from liability that would attach if Carr had 
been a non-Government employed patient or visitor in the hospital. The 
fact that Carr’s behavior is characterized as an intentional assault rather 
than a negligent act is also irrelevant. Pp. 398-403.

823 F. 2d 820, reversed and remanded.

Stev ens , J., delivered the opinion of the Court, in which Bren na n , 
Whit e , Mars ha ll , and Bla ckmu n , JJ., joined. Whi te , J., filed a con-
curring opinion, post, p. 403. Kenn edy , J., filed an opinion concurring in 
the judgment, post, p. 404. O’Con no r , J., filed a dissenting opinion, in 
which Rehn qu ist , C. J., and Scal ia , J., joined, post, p. 408.

Michael J. Kator argued the cause for petitioners. With 
him on the briefs was Irving Kator.

Christopher J. Wright argued the cause for the United 
States. With him on the brief were Solicitor General Fried, 
Assistant Attorney General Bolton, Deputy Solicitor Gen-
eral Ayer, and Anthony J. Steinmeyer. *

Justi ce  Stevens  delivered the opinion of the Court.
On February 6, 1982, an obviously intoxicated off-duty ser-

viceman named Carr fired several rifle shots into an automo-
bile being driven by petitioners on a public street near the 

*Briefs of amici curiae urging reversal were filed for George Bennett 
et al. by Roy B. Ward, Martha Blue, and Dale Itschner; and for John Doe 
One et al. by James P. Cunningham.
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Bethesda Naval Hospital. Petitioners brought suit against 
the United States alleging that their injuries were caused by 
the Government’s negligence in allowing Carr to leave the 
hospital with a loaded rifle in his possession. The District 
Court dismissed the action—and the Court of Appeals af-
firmed—on the ground that the claim is barred by the inten-
tional tort exception to the Federal Tort Claims Act (FTCA 
or Act). The question we granted certiorari to decide is 
whether petitioners’ claim is one “arising out of” an assault 
or battery within the meaning of 28 U. S. C. § 2680(h).1

I
When it granted the Government’s motion to dismiss, the 

District Court accepted petitioners’ version of the facts as al-

1 Title 28 U. S. C. § 2680 provides in part:
“The provisions of [28 U. S. C. §§ 2671-2680] and section 1346(b) of this 

title shall not apply to—

“(h) Any claim arising out of assault, battery, false imprisonment, false 
arrest, malicious prosecution, abuse of process, libel, slander, misrepresen-
tation, deceit, or interference with contract rights: Provided, That, with 
regard to acts or omissions of investigative or law enforcement officers of 
the United States Government, the provisions of [28 U. S. C. §§2671- 
2680] and section 1346(b) of this title shall apply to any claim arising, on or 
after the date of the enactment of this proviso, out of assault, battery, false 
imprisonment, false arrest, abuse of process, or malicious prosecution. 
For the purpose of this subsection, ‘investigative or law enforcement offi-
cer’ means any officer of the United States who is empowered by law to 
execute searches, to seize evidence, or to make arrests for violations of 
Federal law.”
Title 28 U. S. C. § 1346(b) provides in part:

“Subject to the provisions of [28 U. S. C. §§2671-2680], the district 
courts. . . shall have exclusive jurisdiction of civil actions on claims against 
the United States, for money damages... for injury or loss of property, or 
personal injury or death caused by the negligent or wrongful act or omis-
sion of any employee of the Government while acting within the scope of 
his office or employment, under circumstances where the United States, if 
a private person, would be liable to the claimant in accordance with the law 
of the place where the act or omission occurred.”
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leged in their complaint and as supplemented by discovery. 
That version may be briefly stated. After finishing his shift 
as a naval medical aide at the hospital, Carr consumed a large 
quantity of wine, rum, and other alcoholic beverages. He 
then packed some of his belongings, including a rifle and am-
munition, into a uniform bag and left his quarters. Some 
time later, three naval corpsmen found him lying face down 
in a drunken stupor on the concrete floor of a hospital build-
ing. They attempted to take him to the emergency room, 
but he broke away, grabbing the bag and revealing the barrel 
of the rifle. At the sight of the rifle barrel, the corpsmen 
fled. They neither took further action to subdue Carr, nor 
alerted the appropriate authorities that he was heavily in-
toxicated and brandishing a weapon. Later that evening, 
Carr fired the shots that caused physical injury to one of the 
petitioners and property damage to their car.

The District Court began its legal analysis by noting the 
general rule that the Government is not liable for the inten-
tional torts of its employees. The petitioners argued that 
the general rule was inapplicable because they were relying, 
not on the fact that Carr was a Government employee when 
he assaulted them, but rather on the negligence of other Gov-
ernment employees who failed to prevent his use of the rifle. 
The District Court assumed that the alleged negligence 
would have made the defendant liable under the law of Mary-
land, and also assumed that the Government would have 
been liable if Carr had not been a Government employee. 
Nevertheless, although stating that it was “sympathetic” to 
petitioners’ claim, App. to Pet. for Cert. 26a, it concluded 
that Fourth Circuit precedents required dismissal because 
Carr “happens to be a government employee rather than a 
private citizen,” id., at 23a.

The Court of Appeals affirmed. 823 F. 2d 820 (CA4 1987). 
Like the District Court, it concluded that the Circuit’s prior 
decisions in Hughes n . United States, 662 F. 2d 219 (CA4 
1981) (per curiam), and Thigpen v. United States, 800 F. 2d 
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393 (CA4 1986),2 foreclosed the following argument advanced 
by petitioners:

“The Sheridans also argue that Carr’s status as an 
enlisted naval man and, therefore, a government em-
ployee, should [be] irrelevant to the issue of the govern-
ment’s immunity vel non from liability for negligently 
failing to prevent the injury. They correctly assert that 
the shooting at the Sheridans’ vehicle was not connected 
with Carr’s job responsibility or duties as a government 
employee. The Sheridans further assert that if Carr 
had not been a government employee, a claim would un-
doubtedly lie against the government and § 2680(h) would 
be inapplicable. See Rogers v. United States, 397 F. 2d 
12 (4th Cir. 1968) (holding § 2680(h) inapplicable where 
probationer alleged that negligence by United States 
marshal allowed non-govemment employee to assault 
and torture probationer). They contend it is anomalous 
to deny their claim simply because the corpsmen were 
negligent in the handling of a government employee 

2 The Court of Appeals explained its prior decisions as follows:
“In Hughes we affirmed the district court’s dismissal of a claim against the 
government because it fell within [the intentional tort] exception. There, 
a postal employee, while on his route, lured two young girls into his postal 
truck and committed sexual indecencies. He had previously pled guilty to 
a similar offense. The parents of the children brought an action against 
the government under the Federal Tort Claims Act alleging the postal su-
pervisor was negligent in allowing the employee to remain in a position 
where he came into contact with young children. The district court, rea-
soning that the cause of action arose from the intentional act of the em-
ployee and not from the negligence of the supervisor, held the claim barred 
by § 2680(h).

“. . . In Thigpen, a naval corpsman had committed sexual indecencies 
with two minor girls while they were hospitalized in a naval hospital. An 
action was brought on behalf of the children contending that the Navy neg-
ligently failed to supervise the offending corpsman. There, too, the dis-
trict court reasoned that the injury resulted from the intentional tort of the 
corpsman and not from a lack of supervision by the government.” 823 F. 
2d, at 822.
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rather than a private citizen.” 823 F. 2d, at 822 (foot-
notes omitted).

In dissent, Chief Judge Winter argued that cases involving 
alleged negligence in hiring or supervising Government em-
ployees are not applicable to a situation in which the basis for 
the Government’s alleged liability has nothing to do with the 
assailant’s employment status. He wrote:

“As the majority opinion concedes . . . , Hughes and 
Thigpen, as well as the other cases relied upon by the 
majority . . . , are all cases where the purported govern-
ment negligence was premised solely on claims of negli-
gent hiring and/or supervision. The same was true in 
United States v. Shearer, [473 U. S. 52 (1985)]. Such 
claims are essentially grounded in the doctrine of re-
spondeat superior. In these cases, the government’s li-
ability arises, if at all, only because of the employment 
relationship. If the assailant were not a federal em-
ployee, there would be no independent basis for a suit 
against the government. It is in this situation that an 
allegation of government negligence can legitimately be 
seen as an effort to ‘circumvent’ the § 2680(h) bar; it is 
just this situation—where government liability is possi-
ble only because of the fortuity that the assailant hap-
pens to receive federal paychecks—that §2680(h) was 
designed to preclude. See Shearer, [473 U. S., at 54- 
57]; Hughes, 514 F. Supp. at 668, 669-70; Panella v. 
United States, 216 F. 2d 622, 624 (2 Cir. 1954).

“On the other hand, where government liability is in-
dependent of the assailant’s employment status, it is pos-
sible to discern two distinct torts: the intentional tort 
(assault and battery) and the government negligence 
that precipitated it. Where no reliance is placed on neg-
ligent supervision or respondeat superior principles, the 
cause of action against the government cannot really be 
said to ‘arise out of’ the assault and battery; rather it is 
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based on the government’s breach of a separate legal 
duty.” Id., at 824 (footnote omitted).

The difference between the majority and the dissent in this 
case is reflected in conflicting decisions among the Circuits as 
well.3 We therefore granted certiorari to resolve this im-
portant conflict. 484 U. S. 1024 (1988).

II
The FTC A gives federal district courts jurisdiction over 

claims against the United States for money damages “for in-
jury or loss of property, or personal injury or death caused by 
the negligent or wrongful act or omission of any employee of 
the Government while acting within the scope of his office or 
employment, under circumstances where the United States, 
if a private person, would be liable to the claimant in ac-
cordance with the law of the place where the act or omission 
occurred.” 28 U. S. C. § 1346(b). However, among other 
limitations, the Act also provides that this broad grant of 
jurisdiction “shall not apply to . . . [a]ny claim arising 
out of assault, battery” or other specified intentional torts. 
28 U. S. C. § 2680(h).

The words “any claim arising out of” an assault or battery 
are unquestionably broad enough to bar all claims based en-
tirely on an assault or battery. The import of these words is 
less clear, however, when they are applied to a claim arising 
out of two tortious acts, one of which is an assault or battery 
and the other of which is a mere act of negligence. Nonethe-
less, it is both settled and undisputed that in at least some 
situations the fact that an injury was directly caused by an 
assault or battery will not preclude liability against the Gov-
ernment for negligently allowing the assault to occur. Thus, 

3 See, e. g., Doe v. United States, 838 F. 2d 220 (CA7 1988); Morrill v. 
United States, 821 F. 2d 1426 (CA9 1987) (per curiam); Kearney v. United 
States, 815 F. 2d 535 (CA9 1987); Bennett v. United States, 803 F. 2d 1502 
(CA9 1986); Hoot v. United States, 790 F. 2d 836 (CAIO 1986); Johnson v. 
United States, 788 F. 2d 845 (CA2), cert, denied, 479 U. S. 914 (1986).



SHERIDAN v. UNITED STATES 399

392 Opinion of the Court

in United States v. Muniz, 374 U. S. 150 (1963), we held that 
a prisoner who was assaulted by other inmates could recover 
damages from the United States because prison officials were 
negligent in failing to prevent the assault that caused his 
injury.4

Two quite different theories might explain why Muniz’ 
claim did not “arise out of” the assault that caused his inju-
ries. First, it might be assumed that since he alleged an in-
dependent basis for tort liability—namely, the negligence of 
the prison officials—the claim did not arise solely, or even 
predominantly, out of the assault. Rather, the attention of 
the trier of fact is focused on the Government’s negligent act 
or omission; the intentional commission is simply considered 
as part of the causal link leading to the injury. Under this 
view, the assailant’s individual involvement would not give 
rise to Government liability, but antecedent negligence by 
Government agents could, provided of course that similar 
negligent conduct would support recovery under the law of 
the State where the incident occurred. See Note, Section 
2680(h) of the Federal Tort Claims Act: Government Liability 
for the Negligent Failure to Prevent an Assault and Battery 
by a Federal Employee, 69 Geo. L. J. 803, 822-825 (1981) 
(advocating this view and collecting cases).

4 Muniz involved two separate suits consolidated for our consideration. 
We described the relevant facts of one of the actions as follows:

“Respondent Muniz alleged that he was, in August 1959, a prisoner in a 
federal correctional institution in Danbury, Connecticut. On the after-
noon of August 24, Muniz was outside one of the institution’s dormitories 
when he was struck by an inmate, and then pursued by 12 inmates into 
another dormitory. A prison guard, apparently choosing to confine the 
altercation instead of interceding, locked the dormitory. The 12 inmates 
who had chased Muniz into the dormitory set upon him, beating him with 
chairs and sticks until he was unconscious. Muniz sustained a fractured 
skull and ultimately lost the vision of his right eye. He alleged that the 
prison officials were negligent in failing to provide enough guards to pre-
vent the assaults leading to his injuries and in letting prisoners, some of 
whom were mentally abnormal, intermingle without adequate supervi-
sion.” 374 U. S., at 152.
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In response to this theory, the Government argues that the 
“arising out of” language must be read broadly and that 
the Sheridans’ negligence claim is accordingly barred, for 
in the absence of Carr’s assault, there would be no claim. 
We need not resolve this dispute, however, because even 
accepting the Government’s contention that when an inten-
tional tort is a sine qua non of recovery the action “arises out 
of” that tort, we conclude that the exception does not bar re-
covery in this case. We thus rely exclusively on the second 
theory, which makes clear that the intentional tort exception 
is simply inapplicable to torts that fall outside the scope of 
§ 1346(b)’s general waiver.

This second explanation for the Muniz holding, which is 
narrower but not necessarily inconsistent with the first, 
adopts Judge (later Justice) Harlan’s reasoning in Panella v. 
United States, 216 F. 2d 622 (CA2 1954). In that case, as in 
Muniz, a prisoner claimed that an assault by another inmate 
had been caused by the negligence of federal employees. 
After recognizing that the “immunity against claims arising 
out of assault and battery can literally be read to apply to as-
saults committed by persons other than government employ-
ees,” id., at 624, his opinion concluded that §2680(h) must be 
read against the rest of the Act. The exception should 
therefore be construed to apply only to claims that would oth-
erwise be authorized by the basic waiver of sovereign immu-
nity. Since an assault by a person who was not employed by 
the Government could not provide the basis for a claim under 
the FTCA, the exception could not apply to such an assault; 
rather, the exception only applies in cases arising out of as-
saults by federal employees.

In describing the coverage of the FTCA, Judge Harlan em-
phasized the statutory language that was critical to his analy-
sis. As he explained, the Act covers actions for personal 
injuries “caused by the negligent or wrongful act or omission 
of any employee of the Government while acting within the 
scope of his office or employment . . . (Italics supplied).” 
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Id., at 623. We need only move the emphasis to the next 
phrase—“while acting within the scope of his office or em-
ployment”—to apply his analysis to the assault and battery 
committed by the off-duty, inebriated enlisted man in this 
case. If nothing more was involved here than the conduct of 
Carr at the time he shot at petitioners, there would be no 
basis for imposing liability on the Government. The tortious 
conduct of an off-duty serviceman, not acting within the 
scope of his office or employment, does not in itself give rise 
to Government liability whether that conduct is intentional or 
merely negligent.

As alleged in this case, however, the negligence of other 
Government employees who allowed a foreseeable assault 
and battery to occur may furnish a basis for Government li-
ability that is entirely independent of Carr’s employment sta-
tus. By voluntarily adopting regulations that prohibit the 
possession of firearms on the naval base and that require all 
personnel to report the presence of any such firearm,5 and by 
further voluntarily undertaking to provide care to a person 
who was visibly drunk and visibly armed, the Government 
assumed responsibility to “perform [its] ‘good Samaritan’ 
task in a careful manner.” Indian Towing Co. v. United 
States, 350 U. S. 61, 65 (1955). The District Court and the 
Court of Appeals both assumed that petitioners’ version of 
the facts would support recovery under Maryland law on a 
negligence theory if the naval hospital had been owned and 
operated by a private person. Although the Government 
now disputes this assumption, it is not our practice to re-
examine a question of state law of that kind or, without good 
reason, to pass upon it in the first instance.6 See Cort v.

5 Allegedly, Carr’s roommate was aware that Carr improperly pos-
sessed a firearm prior to the shooting incident, yet failed to comply with 
Navy regulations requiring that he report this violation to the appropriate 
authorities.

6 The Government did not challenge this assumption before the District 
Court or the Court of Appeals. Its failure to do so may well simply be a
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Ash, 422 U. S. 66, 73, n. 6 (1975). On this assumption, it 
seems perfectly clear that the mere fact that Carr happened 
to be an off-duty federal employee should not provide a basis 
for protecting the Government from liability that would at-
tach if Carr had been an unemployed civilian patient or visitor 
in the hospital. Indeed, in a case in which the employment 
status of the assailant has nothing to do with the basis for im-
posing liability on the Government, it would seem perverse to 
exonerate the Government because of the happenstance that 
Carr was on a federal payroll.* 7

product of the Government’s view that the District Court was without ju-
risdiction and thus, presumably, had no basis for considering whether the 
alleged facts might state a claim under Maryland law. Moreover, in now 
challenging this assumption, the Government cites no Maryland law. We 
think it appropriate, at least in the first instance, to allow the District 
Court to pass upon whether the complaint states a cause of action under 
Maryland law.

7 The Government’s responsibility for an assault may be clear even 
though the identity of the assailant is unknown. For example, the Court 
of Appeals for the Seventh Circuit concluded in Doe v. United States, 838 
F. 2d 220 (1988), that an action could be maintained under the FTCA even 
though discovery failed to reveal whether or not the assailant was a Gov-
ernment employee. The court described the factual setting of the case as 
follows:

“Plaintiffs in these consolidated cases are two minor children and their 
parents. During the fall of 1984, the children were sexually molested by 
unknown parties while in the care of the Scott Air Force Base Day Care 
Center. It is not clear from the incomplete record on appeal whether the 
incidents occurred at the day care center or the children were removed 
from the premises during the day, assaulted, then returned.

“. . . The complaint alleged, in essence, that the government assumed 
a duty to care for the children and that it breached that duty, allowing 
the unidentified attacker to molest the youths. Child molestation is, of 
course, a form of assault and battery.” Id., at 221 (emphasis supplied). 
The Court of Appeals was certainly correct in holding that it would be 
irrational to bar recovery if the assailant happened to be a Government 
employee, while permitting relief if he was not. Moreover, as the Court 
of Appeals also correctly noted, courts should strive to avoid attributing 
absurd designs to Congress, particularly when the language of the statute
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In a case of this kind,* 8 the fact that Carr’s behavior is char-
acterized as an intentional assault rather than a negligent act 
is also quite irrelevant. If the Government has a duty to 
prevent a foreseeably dangerous individual from wandering 
about unattended, it would be odd to assume that Congress 
intended a breach of that duty to give rise to liability when 
the dangerous human instrument was merely negligent but 
not when he or she was malicious. In fact, the human 
characteristics of the dangerous instrument are also beside 
the point. For the theory of liability in this case is analogous 
to cases in which a person assumes control of a vicious ani-
mal, or perhaps an explosive device. Cf. Palsgraf n . Long 
Island R. Co., 248 N. Y. 339, 162 N. E. 99 (1928). Because 
neither Carr’s employment status nor his state of mind has 
any bearing on the basis for petitioners’ claim for money dam-
ages, the intentional tort exception to the FTCA is not appli-
cable in this case.

The judgment of the Court of Appeals is reversed, and the 
case is remanded for further proceedings consistent with this 
opinion.

It is so ordered.

Justic e  White , concurring.
In United States v. Shearer, 473 U. S. 52 (1985), four Jus-

tices, including myself, were of the view that 28 U. S. C. 
§ 2680(h) barred recovery for damage caused from an as-
sault by a Government employee said to be the result of a 
negligent act by another employee. But we did not address 
whether the assaulter was acting within the scope of his em-
ployment or whether that factor made a difference in apply-
and its legislative history provide little support for the proffered, counter-
intuitive reading.

8 Because Carr’s employment status is irrelevant to the outcome, it is 
not appropriate in this case to consider whether negligent hiring, negligent 
supervision, or negligent training may ever provide the basis for liability 
under the FTCA for a foreseeable assault or battery by a Government 
employee.
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ing the § 2680(h) exclusion. In any event, to the extent the 
views I shared there are inconsistent with my present under-
standing, I think the Court’s opinion, which I join, has the 
better of it.

Justic e  Kennedy , concurring in the judgment.
The question before us is how to interpret the intentional 

tort exception in the Federal Tort Claims Act, 28 U. S. C. 
§§ 1346(b) and 2671-2680, when a plaintiff’s injury is caused 
both by an intentional tort and by negligence that precedes 
it. The intentional tort exception, 28 U. S. C. § 2680(h), 
provides, in pertinent part, that the United States shall not 
be liable for “[a]ny claim arising out of assault, battery . . . .” 
Both the majority and the dissent provide persuasive reasons 
for their conclusions. I write separately to set forth the 
bases for my differences with those opinions, and for my con-
clusion that the Court correctly decides that the judgment of 
the Court of Appeals must be reversed.

I
In an adaptation of Judge Harlan’s analysis in Panella v. 

United States, 216 F. 2d 622 (CA2 1954), the Court asks 
whether the tortfeasor’s actions occurred “while acting 
within the scope of his office or employment.” Ante, at 400. 
Since “[t]he tortious conduct of an off-duty serviceman, not 
acting within the scope of his office or employment, does 
not in itself give rise to Government liability whether that 
conduct is intentional or merely negligent,” the Court con-
cludes that the intentional tort exception is inapplicable to 
this case. Ante, at 401-403. In my view, this analysis is 
misdirected. Petitioners’ claim here is that the Government 
acted negligently, quite apart from the intentional tort of its 
employee. The issue then is how to give effect to the Act’s 
express authorization of suits grounded in negligence without 
eviscerating the Act’s prohibition of claims “arising out of” in-
tentional torts. Whether or not the intentional tortfeasor
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was on duty will not necessarily resolve this question. The 
proper inquiry must depend on an analysis of the Govern-
ment’s acts or omissions and of the theory on which the Gov-
ernment’s negligence is predicated.

The Court seems to recognize as much when it states that 
it would allow a claim against the Government if based on 
negligence “of other Government employees . . . entirely in-
dependent of [the intentional tortfeasor’s] employment sta-
tus.” Ante, at 401. The Court, however, fails to clarify the 
meaning of “independent” negligence or to explain how the 
legal significance of antecedent negligence somehow changes 
with the employment status of the intentional tortfeasor. Al-
though its opinion asserts that it avoids the question whether 
a negligent supervision claim may be pressed against the Gov-
ernment in such a case, ante, at 403, n. 8, that issue is un-
avoidable, both as an analytic matter and on the facts of this 
case. As I explain more fully below, our inquiry should ad-
dress whether a finding of liability for negligent supervision 
would undermine substantially the intentional tort exception.

The dissenting opinion is correct to focus on the statutory 
language, but I submit, with all respect, that it reaches the 
wrong result. The dissent’s fundamental premise seems to 
be that any injury in which an intentional act is a substantial 
cause necessarily arises only from that intentional act. This 
contradicts the basic rule that the same injury can arise from 
more than one wrongful act:

“Where voluntary acts of responsible human beings in-
tervene between defendant’s conduct and plaintiff’s in-
jury, the problem of foreseeability is the same and courts 
generally are guided by the same test. If the likelihood 
of the intervening act was one of the hazards that made 
defendant’s conduct negligent—that is, if it was suffi-
ciently foreseeable to have this effect—then defendant 
will generally be liable for the consequences .... So far 
as scope of duty ... is concerned, it should make no dif-
ference whether the intervening actor is negligent or in-
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tentional or criminal.” 2 F. Harper & F. James, Law of 
Torts §20.5, pp. 1143-1145 (1956) (footnotes omitted).

See also Restatement (Second) of Torts §§447-449 (1965). 
The dissent’s approach implies the converse: that an inten-
tional act somehow obliterates the legal significance of any 
negligence that precedes or follows it. It must be noted that 
the phrase “arising out of” refers to claims, not suits. Con-
gress did not bar any suit arising out of intentional torts; it 
barred only claims arising out of such wrongs. 28 U. S. C. 
§ 2680(h) (“Any claim arising out of assault, battery . . .”) 
(emphasis added). Whatever uncertainty surrounds the in-
tentional tort exception, it is unlikely that Congress intended 
it, as the dissent suggests, to bar suits for “all injuries associ-
ated in any way with an assault or battery.” Post, at 409. 
It is standard tort doctrine that a reasonably foreseeable in-
jury can arise from multiple causes, each arising from a breach 
of a different duty and each imposing liability accordingly. 
The dissent’s position violates this basic principle by stating: 
“If we were to construe the words according to their ordinary 
meaning, we would say that a claim ‘arises out of’ a battery 
in any case in which the battery is essential to the claim.” 
Post, at 408.

II
I am in substantial agreement with the opinion of Chief 

Judge Winter, who wrote the dissenting opinion when this 
case was before the Court of Appeals. To determine whether 
a claim arises from an intentional assault or battery and is 
therefore barred by the exception, a court must ascertain 
whether the alleged negligence was the breach of a duty to 
select or supervise the employee-tortfeasor or the breach of 
some separate duty independent from the employment rela-
tion. See 823 F. 2d 820, 824, 828 (CA4 1987). If the allega-
tion is that the Government was negligent in the supervision 
or selection of the employee and that the intentional tort oc-
curred as a result, the intentional tort exception of § 2680(h)
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bars the claim. Otherwise, litigants could avoid the sub-
stance of the exception because it is likely that many, if not 
all, intentional torts of Government employees plausibly could 
be ascribed to the negligence of the tortfeasor’s supervisors. 
To allow such claims would frustrate the purposes of the 
exception.

The Court is wrong to imply that this issue is somehow re-
moved from the facts of this case. It is squarely implicated 
here, and the trial court should be advised how to deal with 
it, not left to wonder. It is quite plausible to argue that Carr 
was missupervised by Government officers who had author-
ity over him and had, we may assume, the duty to control his 
unauthorized behavior and enforce the Government regula-
tions restricting the possession of firearms on the naval base. 
Absent the exception set forth in § 2680(h), the Government 
could be held negligent for failing to supervise Carr in a way 
such that the rifle would be discovered. We should state ex-
plicitly that this is not a theory that petitioners are free to 
pursue on remand.

An alternative theory of liability, however, is the Govern-
ment’s negligent performance of its Good Samaritan duty 
under the state law of Maryland, which I assume, as the 
Court does, provides for such liability if Carr had been a pri-
vate person. Ante, at 401-403. On this theory, the Govern-
ment’s negligence is independent of its employment relation 
with Carr. The Government’s duty to control the behavior 
of individuals on the naval base extended to all individuals, 
employee and nonemployee alike. This theory of liability 
does not depend on the employment status of the intentional 
tortfeasor. When the Government would be liable even if 
the tortfeasor had been a private person, say an individ-
ual who wandered onto the naval base, there is little danger 
that § 2680(h) will be circumvented. The intentional tort ex-
ception does not preclude recovery under a theory of inde-
pendent governmental negligence, despite the presence of a 
(barred) negligent supervision claim. Cf. Block n . Neal, 460 
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U. S. 289, 297-298 (1983) (“[T]he partial overlap between 
these two tort actions [of negligent misrepresentation and of 
negligent supervision regarding the construction of plaintiff’s 
home] does not support the conclusion that if one is excepted 
under the Tort Claims Act, the other must be as well”).

In sum, I would hold that where the plaintiff’s tort claim 
is based on the mere fact of Government employment, a 
respondeat superior claim, or, a short step further, on the 
conduct of the employment relation between the intentional 
tortfeasor and the Government without more, a negligent 
supervision or negligent hiring claim, §2680(h)’s exception 
applies and the United States is immune. See also post, at 
411. I concur in the Court’s judgment insofar as it finds that 
§ 2680(h) does not bar tort claims based on the independent 
negligence of the Government. For these reasons, I agree 
that the judgment of the Court of Appeals must be reversed.

Justi ce  O’Connor , with whom The  Chief  Justi ce  and 
Justi ce  Scali a  join, dissenting.

Petitioners seek to recover money damages under a sec-
tion of the Federal Tort Claims Act (FTCA) that authorizes 
claims against the Government for personal injuries “caused 
by the negligent or wrongful act or omission of any employee 
of the Government while acting within the scope of his office 
or employment.” 28 U. S. C. § 1346(b). That section is 
subject to an exception for any claim “arising out of” an as-
sault or battery. 28 U. S. C. § 2680(h). Despite the un-
qualified language of this exception, the Court today holds 
that it does not protect the Government from liability for 
a battery committed by a Government employee who acted 
outside the scope of his employment, if other Government 
employees had a duty to prevent the battery.

If we were to construe the words according to their ordi-
nary meaning, we would say that a claim “arises out of” a 
battery in any case in which the battery is essential to the 
claim. Thus when the Court construed another exception to
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the FTCA for claims “arising in respect of. . . the detention 
of any goods” by customs or law enforcement officials, 28 
U. S. C. §2680(c), we equated “arising in respect of” with 
“arising out of” and decided that the phrase includes “all inju-
ries associated in any way with the ‘detention’ of goods.” 
See Kosak v. United States, 465 U. S. 848, 854 (1984). A 
parallel construction of the exception at issue here leads to 
the conclusion that it encompasses all injuries associated in 
any way with an assault or battery. Indeed, four Justices 
described the exception essentially in this way in United 
States v. Shearer, 473 U. S. 52 (1985). That case involved a 
claim against the Army for negligent supervision of a service-
man who kidnaped and murdered another serviceman. The 
plurality explained, in terms equally applicable here, why it 
thought the claim was barred.

“Respondent cannot avoid the reach of § 2680(h) by 
framing her complaint in terms of negligent failure to 
prevent the assault and battery. Section 2680(h) does 
not merely bar claims for assault or battery; in sweep-
ing language it excludes any claim arising out of assault 
or battery. We read this provision to cover claims like 
respondent’s that sound in negligence but stem from a 
battery committed by a Government employee. Thus 
‘the express words of the statute’ bar respondent’s claim 
against the Government. United States v. Spelar, 338 
U. S. 217, 219 (1949).” Id., at 55 (emphasis in original).

The Court acknowledges that the exception for claims aris-
ing out of assault or battery is phrased in broad terms. 
Ante, at 398. The Court believes, however, that we recog-
nized implicit limitations on that exception in United States 
v. Muniz, 374 U. S. 150 (1963). One of the cases consoli-
dated for decision in Muniz was brought by a prisoner who 
alleged that negligent Government employees failed to pre-
vent other inmates from assaulting and beating him. The 
Court rejected the Government’s argument that Congress 
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did not intend to allow prisoners to bring claims under the 
FTC A. Id., at 158. The majority infers from this decision 
that the Government can be liable under the FTCA when 
Government employees fail to prevent nonemployees from 
committing assault or battery. Ante, at 398-399. But that 
inference is unnecessary, because the Court in Muniz ex-
pressly reserved judgment on whether one of the exceptions 
of §2680 barred the prisoner’s claim. 374 U. S., at 163.

The Court’s decision in this case extends its erroneous in-
terpretation of Muniz. The Court develops a theory to ex-
plain why the assault and battery exception does not bar a 
claim based on the negligent failure of Government employ-
ees to prevent a battery by a nonemployee, and shows why 
that theory applies with equal force to a battery by a Govern-
ment employee like Carr who was not acting within the scope 
of his employment. Ante, at 400. Because I reject the in-
terpretation of Muniz on which the majority’s argument is 
premised, I reject this extension as well.

There is no support in the legislative history for the limi-
tation of the assault and battery exception that the Court 
adopts today. When Congress enacted the exception, it was 
concerned with a particular factual situation. See Shearer, 
supra, at 55. Mr. Holtzoff, a Special Assistant to the Attor-
ney General, told the Senate in general terms that the torts 
of assault and battery were excluded from the FTCA. Tort 
Claims Against the United States: Hearings on S. 2690 be-
fore a Subcommittee of the Senate Committee on the Judi-
ciary, 76th Cong., 3d Sess., 39 (1940). At the House hear-
ings, Mr. Holtzoff explained that “[t]he theory of these 
exemptions is that, since this bill is a radical innovation, per-
haps we had better take it step by step and exempt certain 
torts and certain actions which might give rise to tort claims 
that would be difficult to defend, or in respect to which it 
would be unjust to make the Government liable.” Tort 
Claims Against the United States: Hearings on H. R. 7236 
before Subcommittee No. 1 of the House Committee on the
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Judiciary, 76th Cong., 3d Sess., 22 (1940). Interpreting this 
remark, the Government suggests that Congress reasonably 
might have concluded that it would be unjust to make the 
Government liable for claims arising out of an assault or 
battery merely because Government employees other than 
the tortfeasor were negligent, since the individual tortfeasor 
plainly is the more culpable party. Indeed, intentional torts 
sometimes are found to be superseding causes that relieve a 
negligent party of liability. Restatement (Second) of Torts 
§448 (1965). This analysis applies whether the person com-
mitting the intentional tort is a Government employee, a 
nonemployee, or a Government employee acting outside the 
scope of his office.

The Court stops short of adopting petitioners’ most ambi-
tious argument, according to which the Government can be 
liable for negligently supervising a Government employee 
who commits an assault or battery while acting within the 
scope of his employment. Ante, at 403, n. 8. I trust that 
the courts will preserve at least this core of the assault and 
battery exception. I dissent from the Court’s decision to 
confine the exception to such a narrow scope.
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SCHWEIKER et  al . v. CHILICKY et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 86-1781. Argued March 1, 1988—Decided June 24, 1988

In 1980, Congress enacted legislation requiring that most disability deter-
minations under Title II of the Social Security Act be reviewed at least 
once every three years. Under the “continuing disability review” 
(CDR) program, as originally implemented by the Secretary of Health 
and Human Services, benefits were usually terminated if the state 
agency performing the initial evaluation found that a claimant had be-
come ineligible, and were not available during administrative appeals. 
Finding that benefits were frequently being improperly terminated by 
state agencies under CDR, only to be reinstated by a federal adminis-
trative law judge (ALJ) on appeal, Congress enacted reform legislation 
in 1983 and 1984, which, inter alia, provided for the continuation of bene-
fits through the completion of ALJ review. Respondents, individuals 
whose Title II benefits were improperly terminated in 1981 and 1982, 
but were later restored, filed suit in Federal District Court. They al-
leged that petitioners, one Arizona and two federal officials who were 
CDR policymakers, had violated respondents’ due process rights by 
adopting illegal policies that led to the benefits terminations. Respond-
ents sought money damages from petitioners, in their individual capaci-
ties, for emotional distress and for loss of necessities proximately caused 
by petitioners’ conduct. The court dismissed the case, but the Court of 
Appeals reversed and remanded, noting that respondents’ money dam-
ages claims were predicated on the constitutional tort theory of Bivens 
v. Six Unknown Fed. Narcotics Agents, 403 U. S. 388, and concluding, 
inter alia, that it could not be determined as a matter of law that re-
spondents could prove no state of facts warranting recovery.

Held: The improper denial of Social Security disability benefits, allegedly 
resulting from due process violations by petitioners in their administra-
tion of the CDR program, cannot give rise to a cause of action for money 
damages against petitioners. Pp. 420-429.

(a) A money damages remedy against federal officials for constitu-
tional torts will not be devised by the courts where “special factors coun-
sel!] hesitation in the absence of affirmative action by Congress.” 
Bivens, supra, at 396. Such “special factors” include the existence of 
statutory mechanisms giving meaningful remedies against the United 
States, even though those remedies do not provide “complete relief” to 
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the claimant. Bush v. Lucas, 462 U. S. 367. Thus, the courts must give 
appropriate deference to indications that congressional inaction has not 
been inadvertent, and should not create Bivens remedies when the design 
of a Government program suggests that Congress has provided what 
it considers to be adequate remedies for constitutional violations that 
may occur in the course of the program’s administration. Pp. 420-423.

(b) Since the elaborate CDR remedial scheme devised by Congress 
does not include a money damages remedy against officials responsible 
for unconstitutional conduct that leads to the wrongful denial of benefits, 
such a remedy is unavailable. The present case is indistinguishable 
from Bush, supra. In both, Congress failed to authorize “complete re-
lief” for emotional distress and other hardships, but Congress is pre-
sumed to have balanced governmental efficiency and individual rights in 
an acceptable manner. Moreover, congressional attention to problems 
in CDR administration (including the very problems that gave rise to 
this case) has been frequent and intense, as shown by the enactment of 
reform legislation on two occasions. Congress’ unwillingness to provide 
compensation for consequential damages is at least as clear here as it was 
in Bush. Bush is not limited to its civil service context, since its reason-
ing—that Congress is in a better position than courts to decide whether 
the creation of a new substantive legal liability would serve the public 
interest—applies as much, or more, in this case. Respondents’ attempt 
to distinguish Bush on the ground that the plaintiff there received com-
pensation for the constitutional violation itself, while respondents here 
have merely received benefits to which they would have been entitled 
had there been no constitutional violation, is not analytically meaningful, 
since the harm resulting from the alleged constitutional violation can in 
neither case be separated from the denial of the statutory right. The 
fact that respondents have not been fully compensated for the injury 
caused by lengthy delays in providing the benefits on which they 
depended for the necessities of life cannot be remedied by this Court. 
Congress is charged with designing welfare benefits programs, and with 
balancing the need for administrative efficiency against individual rights, 
and Congress has discharged that responsibility to the extent that it 
affects this case. Pp. 424-429.

796 F. 2d 1131, reversed.

O’Con no r , J., delivered the opinion of the Court, in which Rehn qu ist , 
C. J., and Whi te , Scal ia , and Kenn edy , JJ., joined, and in all but n. 3 of 
which Ste ven s , J., joined. Steve ns , J., filed an opinion concurring in 
part and concurring in the judgment, post, p. 430. Bren nan , J., filed a 
dissenting opinion, in which Marsh all  and Blackmu n , JJ., joined, post, 
p. 430.
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Solicitor General Fried argued the cause for petitioners. 
With him on the briefs were Assistant Attorney General Wil-
lard, Deputy Solicitor General Ayer, Michael K. Kellogg, 
William Kanter, and Howard S. Scher.

Laurence H. Tribe argued the cause for respondents. 
With him on the brief was William E. Morris.*

Justic e  O’Connor  delivered the opinion of the Court.
This case requires us to decide whether the improper de-

nial of Social Security disability benefits, allegedly resulting 
from violations of due process by government officials who 
administered the federal Social Security program, may give 
rise to a cause of action for money damages against those 
officials. We conclude that such a remedy, not having been 
included in the elaborate remedial scheme devised by Con-
gress, is unavailable.

I
A

Under Title II of the Social Security Act (Act), the Federal 
Government provides disability benefits to individuals who 
have contributed to the Social Security program and who, 
because of a medically determinable physical or mental im-
pairment, are unable to engage in substantial gainful work. 
42 U. S. C. §§ 423(a), (d) (1982 ed. and Supp. IV). A very 
similar program for disabled indigents is operated under Title 
XVI of the Act, 42 U. S. C. § 1381 et seq. (1982 ed. and Supp. 
IV), but those provisions are technically not at issue in this 
case. Title II, which is administered in conjunction with 
state welfare agencies, provides benefits only while an in-
dividual’s statutory disability persists. See 42 U. S. C. 
§§ 421(a), 423(a)(1) (1982 ed. and Supp. IV). In 1980, Con-
gress noted that existing administrative procedures provided 

*Briefs of amici curiae urging affirmance were filed for the American 
Civil Liberties Union Foundation et al. by Steven R. Shapiro, John A. 
Powell, and Helen Hershkoff; and for the National Mental Health Associa-
tion et al. by Daniel M. Taubman and Peter Komlos-Hrobsky.
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for reexamination of eligibility “only under a limited number 
of circumstances.” H. R. Conf. Rep. No. 96-944, p. 60 
(1980); see also S. Rep. No. 96-408, pp. 60-61 (1979). Con-
gress responded by enacting legislation requiring that most 
disability determinations be reviewed at least once every 
three years. Pub. L. 96-265, § 311(a), 94 Stat. 460, as 
amended, 42 U. S. C. § 421(i) (1982 ed. and Supp. IV). Al-
though the statute did not require this program for “continu-
ing disability review” (CDR) to become effective before Janu-
ary 1, 1982, the Secretary of Health and Human Services 
initiated CDR in March 1981. See Pub. L. 96-265, § 311(b), 
94 Stat. 460, note following 42 U. S. C. §421; Brief for Peti-
tioners 10.

The administration of the CDR program was at first mod-
eled on the previous procedures for reexamination of eligibil-
ity. Under these procedures, an individual whose case is 
selected for review bears the burden of demonstrating the 
continuing existence of a statutory disability. The appropri-
ate state agency performs the initial review, and persons who 
are found to have become ineligible are generally provided 
with administrative review similar to the review provided to 
new claimants. See 42 U. S. C. § 421(i) (1982 ed. and Supp. 
IV); Brief for Petitioners 10. Cf. Mathews v. Eldridge, 424 
U. S. 319, 335-339 (1976). Under the original CDR proce-
dures, benefits were usually terminated after a state agency 
found a claimant ineligible, and were not available during ad-
ministrative appeals. See H. R. Conf. Rep. No. 98-1039, 
p. 33 (1984).

Finding that benefits were too often being improperly ter-
minated by state agencies, only to be reinstated by a federal 
administrative law judge (ALJ), Congress enacted tempo-
rary emergency legislation in 1983. This law provided for 
the continuation of benefits, pending review by an ALJ, after 
a state agency determined that an individual was no longer 
disabled. Pub. L. 97-455, § 2, 96 Stat. 2498; see also Pub. L. 
98-118, §2, 97 Stat. 803. In the Social Security Disability 
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Benefits Reform Act of 1984 (1984 Reform Act), Congress 
extended this provision until January 1, 1988, and provided 
for a number of other significant changes in the adminis-
tration of CDR. Pub. L. 98-460, §§ 2, 7, 98 Stat. 1794- 
1796,1803-1804, 42 U. S. C. §§ 423(f), (g) (1982 ed. and Supp. 
IV). In its final form, this legislation was enacted without a 
single opposing vote in either Chamber. See 130 Cong. Rec. 
26000, 26145-26146 (1984); see also id., at 6621; id., at 13247.

The problems to which Congress responded so emphati-
cally were widespread. One of the cosponsors of the 1984 
Reform Act, who had conducted hearings on the administra-
tion of CDR, summarized evidence from the General Ac-
counting Office as follows:

“[T]he message perceived by the State agencies, 
swamped with cases, was to deny, deny, deny, and, I 
might add, to process cases faster and faster and faster. 
In the name of efficiency, we have scanned our computer 
terminals, rounded up the disabled workers in the coun-
try, pushed the discharge button, and let them go into a 
free [f]all toward economic chaos.” Id., at 13218 (Sen. 
Cohen).

Other legislators reached similar conclusions. See, e. g., id., 
at 13234 (Sen. Moynihan) (“[T]he Social Security Administra-
tion has tried to reduce program cost by terminating the 
benefits of hundreds of thousands of truly disabled Ameri-
cans”); id., at 6583 (Rep. Rostenkowski) (alluding to “massive 
number of beneficiaries who have lost their benefits over the 
last 3 years even though they are truly disabled and unable 
to work”). Such conclusions were based, not only on anec-
dotal evidence, but on compellingly forceful statistics. The 
Social Security Administration itself apparently reported 
that about 200,000 persons were wrongfully terminated, and 
then reinstated, between March 1981 and April 1984. Id., 
at 25979 (Sen. Levin); see also id., at 25989 (Sen. Byrd); 
id., at 6588 (Rep. Conte). In the first year of CDR, half 
of those who were terminated appealed the decision, and “an 
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amazing two-thirds of those who appealed were being rein-
stated.” Id., at 25979 (Sen. Levin); see also id., at 25986 
(Sen. Heinz); id., at 13244 (Sen. Glenn); S. Rep. No. 98-466, 
p. 18 (1984).

Congress was also made aware of the terrible effects on in-
dividual lives that CDR had produced. The chairman of the 
Senate’s Special Committee on Aging pointed out that “[t]he 
human dimension of this crisis—the unnecessary suffering, 
anxiety, and turmoil—has been graphically exposed by doz-
ens of congressional hearings and in newspaper articles all 
across the country.” 130 Cong. Rec. 25986 (1984) (Sen. 
Heinz). Termination could also lead to the cut-off of Medi-
care benefits, so that some people were left without adequate 
medical care. Id., at 13321-13322 (Sen. Durenberger); see 
also id., at 6590 (Rep. Hammerschmidt). There is little 
doubt that CDR led to many hardships and injuries that could 
never be adequately compensated. See, e. g., id., at 6588- 
6589 (Rep. Regula).

B
Respondents are three individuals whose disability bene-

fits under Title II were terminated pursuant to the CDR pro-
gram in 1981 and 1982. Respondents Spencer Harris and 
Dora Adelerte appealed these determinations through the 
administrative process, were restored to disabled status, and 
were awarded full retroactive benefits. Respondent James 
Chilicky did not pursue these administrative remedies. In-
stead, he filed a new application for benefits about a year and 
a half after his benefits were stopped. His application was 
granted, and he was awarded one year’s retroactive benefits; 
his application for the restoration of the other six months’ 
benefits is apparently still pending. See Brief for Peti-
tioners 18, and n. 13; Brief for Respondents 3. Because the 
terminations in these three cases occurred before the 1983 
emergency legislation was enacted, respondents experienced 
delays of many months in receiving disability benefits to 
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which they were entitled. All the respondents had been 
wholly dependent on their disability benefits, and all allege 
that they were unable to maintain themselves or their fam-
ilies in even a minimally adequate fashion after they were de-
clared ineligible. Id., at 7-8. Respondent James Chilicky 
was in the hospital recovering from open-heart surgery when 
he was informed that his heart condition was no longer dis-
abling. Id., at 7.

In addition to pursuing administrative remedies, respond-
ents (along with several other individuals who have since 
withdrawn from the case) filed this lawsuit in the United 
States District Court for the District of Arizona. They al-
leged that petitioners—one Arizona1 and two federal officials 
who had policymaking roles in the administration of the CDR 
program—had violated respondents’ due process rights. The 
thrust of the complaint, which named petitioners in their 
official and individual capacities, was that petitioners had 
adopted illegal policies that led to the wrongful termination of 
benefits by state agencies. Among the allegations were 
claims that petitioners improperly accelerated the starting 
date of the CDR program; illegally refused to acquiesce in de-
cisions of the United States Court of Appeals for the Ninth 
Circuit; failed to apply uniform written standards in imple-
menting the CDR program; failed to give effect to dispositive 
evidence in particular cases; and used an impermissible quota 

1 Petitioner William R. Sims is director of the Arizona Disability Deter-
mination Service, which participates in the administration of Title II under 
the supervision of the Secretary of Health and Human Services. 42 
U. S. C. § 421(a) (1982 ed. and Supp. IV). The Court of Appeals con-
cluded, for jurisdictional purposes only, that Sims “was acting under color 
of federal law as an agent of the Secretary.” 796 F. 2d 1131, 1135, n. 3 
(CA9 1986) (opinion below). We may assume, arguendo, that if an action 
akin to the one recognized in Bivens v. Six Unknown Fed. Narcotics 
Agents, 403 U. S. 388 (1971), would be available against the petitioners 
who were federal employees, it would also be available against Sims. In 
light of our disposition of the case, however, we need not decide the 
question.
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system under which state agencies were required to termi-
nate predetermined numbers of recipients. See 796 F. 2d 
1131,1133-1134 (1986) (opinion below). Respondents sought 
injunctive and declaratory relief, and money damages for 
“emotional distress and for loss of food, shelter and other 
necessities proximately caused by [petitioners’] denial of 
benefits without due process.” Id., at 1134, n. 2.

The District Court dismissed the case on the ground that 
petitioners were protected by a qualified immunity. Their 
alleged conduct, the court concluded, did not violate “ ‘clearly 
established statutory or constitutional rights of which a rea-
sonable person would have known.’” App. to Pet. for Cert. 
16a (quoting Harlow v. Fitzgerald, 457 U. S. 800, 818 (1982)). 
Although the court discussed only the claims involving accel-
eration of the starting date for CDR and nonacquiescence in 
Ninth Circuit decisions, its qualified immunity holding appar-
ently applied to respondents’ other claims as well.

Respondents appealed, pressing only their claims for 
money damages against petitioners in their individual capaci-
ties. These claims, noted the Court of Appeals, are “pred-
icated on the constitutional tort theory of Bivens v. Six 
Unknown Named Agents, 403 U. S. 388 . . . (1971).” 796 F. 
2d, at 1134. Petitioners argued that the District Court 
lacked subject matter jurisdiction because the procedures set 
forth in 42 U. S. C. § 405(g), which do not authorize judi-
cial review in a case like this one, provide the exclusive 
means of judicial redress for actions “arising under” the rele-
vant provisions of the Act. The Court of Appeals rejected 
this argument, holding that subject matter jurisdiction ex-
isted because respondents’ claims for emotional distress 
“arose under” the Due Process Clause of the Fifth Amend-
ment rather than under the statute. The Court of Appeals 
went on to affirm the District Court to the extent that it dis-
missed the claims involving acceleration of the CDR program 
and nonacquiescence in Ninth Circuit decisions. As to re-
spondents’ other claims, however, the Court of Appeals con- 
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eluded that “[i]t cannot be determined as a matter of law 
that [respondents] could prove no state of facts . . . that 
resulted in violations of their due process rights and conse-
quent damages.” 796 F. 2d, at 1139.2 The case was accord-
ingly remanded for further proceedings, including a trial if 
necessary.

The petition for certiorari presented one question: 
“Whether a Bivens remedy should be implied for alleged due 
process violations in the denial of social security disability 
benefits.” We granted the petition, 484 U. S. 814 (1987), 
and now reverse.

II
A

The Constitution provides that federal courts may be given 
original jurisdiction over “all Cases, in Law and Equity, aris-
ing under this Constitution, the Laws of the United States, 
and Treaties made, or which shall be made, under their Au-
thority.” U. S. Const., Art. Ill, §§ 1, 2. Since 1875, Con-
gress has provided the federal trial courts with general juris-
diction over such cases. See Judiciary Act of March 3, 1875, 
§1, 18 Stat. 470; 13B C. Wright, A. Miller, & E. Cooper, 
Federal Practice and Procedure § 3561 (2d ed. 1984); Ameri-
can Law Institute, Study of the Division of Jurisdiction be-
tween State and Federal Courts 162-163 (1969). The statute 
currently provides that the “district courts shall have original

2 The Court of Appeals described the remaining allegations as follows:
“1. Knowing use of unpublished criteria and rules and standards con-

trary to the Social Security Act.
“2. Intentional disregard of dispositive favorable evidence.
“3. Purposeful selection of biased physicians and staff to review claims.
“4. Imposition of quotas.
“5. Failure to review impartially adverse decisions.
“6. Arbitrary reversal of favorable decisions.
“7. Denial of benefits based on the type of disabling impairment.
“8. Unreasonable delays in receiving hearings after termination of bene-

fits.” 796 F. 2d, at 1138.
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jurisdiction of all civil actions arising under the Constitution, 
laws, or treaties of the United States.” 28 U. S. C. § 1331.

In 1971, this Court held that the victim of a Fourth Amend-
ment violation by federal officers acting under color of their 
authority may bring suit for money damages against the offi-
cers in federal court. Bivens v. Six Unknown Fed. Narcot-
ics Agents, 403 U. S. 388. The Court noted that Congress 
had not specifically provided for such a remedy and that “the 
Fourth Amendment does not in so many words provide for its 
enforcement by an award of money damages for the conse-
quences of its violation.” Id., at 396. Nevertheless, finding 
“no special factors counselling hesitation in the absence of af-
firmative action by Congress,” and “no explicit congressional 
declaration” that money damages may not be awarded, the 
majority relied on the rule that “‘where legal rights have 
been invaded, and a federal statute provides for a general 
right to sue for such invasion, federal courts may use any 
available remedy to make good the wrong done.’” Id., at 
396-397 (quoting Bell v. Hood, 327 U. S. 678, 684 (1946)).

So-called “Bivens actions” for money damages against fed-
eral officers have subsequently been permitted under § 1331 
for violations of the Due Process Clause of the Fifth Amend-
ment, Davis n . Passman, 442 U. S. 228 (1979), and the Cruel 
and Unusual Punishments Clause of the Eighth Amendment, 
Carlson v. Green, 446 U. S. 14 (1980). In each of these 
cases, as in Bivens itself, the Court found that there were no 
“special factors counselling hesitation in the absence of af-
firmative action by Congress,” no explicit statutory prohi-
bition against the relief sought, and no exclusive statutory al-
ternative remedy. See 442 U. S., at 246-247; 446 U. S., at 
18-20.

Our more recent decisions have responded cautiously to 
suggestions that Bivens remedies be extended into new con-
texts. The absence of statutory relief for a constitutional 
violation, for example, does not by any means necessarily 
imply that courts should award money damages against the 
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officers responsible for the violation. Thus, in Chappell v. 
Wallace, 462 U. S. 296 (1983), we refused—unanimously—to 
create a Bivens action for enlisted military personnel who 
alleged that they had been injured by the unconstitutional 
actions of their superior officers and who had no remedy 
against the Government itself:

“The special nature of military life—the need for unhesi-
tating and decisive action by military officers and equally 
disciplined responses by enlisted personnel—would be 
undermined by a judicially created remedy exposing offi-
cers to personal liability at the hands of those they are 
charged to command. . . .

“Also, Congress, the constitutionally authorized source 
of authority over the military system of justice, has not 
provided a damages remedy for claims by military per-
sonnel that constitutional rights have been violated by 
superior officers. Any action to provide a judicial 
response by way of such a remedy would be plainly 
inconsistent with Congress’ authority in this field.

“Taken together, the unique disciplinary structure of 
the Military Establishment and Congress’ activity in 
the field constitute ‘special factors’ which dictate that 
it would be inappropriate to provide enlisted military 
personnel a Bivens-type remedy against their superior 
officers.” 462 U. S., at 304 (emphasis added; citation 
omitted).

See also United States v. Stanley, 483 U. S. 669, 681 (1987) 
(disallowing Bivens actions by military personnel “whenever 
the injury arises out of activity ‘incident to service’ ”).

Similarly, we refused—again unanimously—to create a 
Bivens remedy for a First Amendment violation “aris[ing] out 
of an employment relationship that is governed by compre-
hensive procedural and substantive provisions giving mean-
ingful remedies against the United States.” Bush n . Lucas, 
462 U. S. 367, 368 (1983). In that case, a federal employee 
was demoted, allegedly in violation of the First Amendment,
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for making public statements critical of the agency for which 
he worked. He was reinstated through the administrative 
process, with retroactive seniority and full backpay, but he 
was not permitted to recover for any loss due to emotional 
distress or mental anguish, or for attorney’s fees. See id., at 
371, 372, and nn. 8-9; id., at 390-391 (Marshal l , J., concur-
ring). Concluding that the administrative system created by 
Congress “provides meaningful remedies for employees who 
may have been unfairly disciplined for making critical com-
ments about their agencies,” id., at 386 (footnote omitted), 
the Court refused to create a Bivens action even though it as-
sumed a First Amendment violation and acknowledged that 
“existing remedies do not provide complete relief for the 
plaintiff,” 462 U. S., at 388. See also id., at 385, n. 28 
(no remedy whatsoever for short suspensions or for adverse 
personnel actions against probationary employees). The 
Court stressed that the case involved policy questions in an 
area that had received careful attention from Congress. Id., 
at 380-388. Noting that the Legislature is far more compe-
tent than the Judiciary to carry out the necessary “balancing 
[of] governmental efficiency and the rights of employees,” we 
refused to “decide whether or not it would be good policy to 
permit a federal employee to recover damages from a supervi-
sor who has improperly disciplined him for exercising his 
First Amendment rights.” Id., at 389, 390.

In sum, the concept of “special factors counselling hesita-
tion in the absence of affirmative action by Congress” has 
proved to include an appropriate judicial deference to indica-
tions that congressional inaction has not been inadvertent. 
When the design of a Government program suggests that 
Congress has provided what it considers adequate remedial 
mechanisms for constitutional violations that may occur in the 
course of its administration, we have not created additional 
Bivens remedies.
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B
The administrative structure and procedures of the Social 

Security system, which affects virtually every American, “are 
of a size and extent difficult to comprehend.” Richardson n . 
Perales, 402 U. S. 389, 399 (1971). Millions of claims are filed 
every year under the Act’s disability benefits programs alone, 
and these claims are handled under “an unusually protective 
[multi]-step process for the review and adjudication of dis-
puted claims.” Heckler n . Day, 467 U. S. 104, 106 (1984).

The steps provided for under Title II are essentially identi-
cal for new claimants and for persons subject to CDR. An 
initial determination of a claimant’s eligibility for benefits is 
made by a state agency, under federal standards and criteria. 
See 42 U. S. C. § 421(a) (1982 ed. and Supp. IV); see also 
20 CFR §§404.1588-404.1599 (1987). Next, a claimant is 
entitled to de novo reconsideration by the state agency, 
and additional evidence may be presented at that time. 
§§404.907-404.922. If the claimant is dissatisfied with the 
state agency’s decision, review may then be had by the Secre-
tary of Health and Human Services, acting through a federal 
AL J; at this stage, the claimant is again free to introduce new 
evidence or raise new issues. 42 U. S. C. § 421(d) (1982 
ed., Supp. IV); 20 CFR §§404.929-404.965 (1987). If the 
claimant is still dissatisfied, a hearing may be sought before 
the Appeals Council of the Social Security Administration. 
§§404.967-404.983. Once these elaborate administrative 
remedies have been exhausted, a claimant is entitled to seek 
judicial review, including review of constitutional claims. 42 
U. S. C. §§ 405(g), 421(d) (1982 ed. and Supp. IV); Heckler v. 
Ringer, 466 U. S. 602, 615 (1984); Mathews n . Eldridge, 424 
U. S., at 332; Weinberger n . Salfi, 422 U. S. 749, 762 (1975). 
The Act, however, makes no provision for remedies in money 
damages against officials responsible for unconstitutional con-
duct that leads to the wrongful denial of benefits. As re-
spondents concede, claimants whose benefits have been fully 
restored through the administrative process would lack stand-
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ing to invoke the Constitution under the statute’s adminis-
trative review provision. See Brief for Respondents 32-33.

The case before us cannot reasonably be distinguished from 
Bush v. Lucas. Here, exactly as in Bush, Congress has 
failed to provide for “complete relief”: respondents have not 
been given a remedy in damages for emotional distress or for 
other hardships suffered because of delays in their receipt of 
Social Security benefits. Compare Bush, 462 U. S., at 372, 
n. 9, with 796 F. 2d, at 1134, n. 2 (opinion below). The cre-
ation of a Bivens remedy would obviously offer the prospect of 
relief for injuries that must now go unredressed. Congress, 
however, has not failed to provide meaningful safeguards or 
remedies for the rights of persons situated as respondents 
were. Indeed, the system for protecting their rights is, if 
anything, considerably more elaborate than the civil service 
system considered in Bush. The prospect of personal liabil-
ity for official acts, moreover, would undoubtedly lead to new 
difficulties and expense in recruiting administrators for the 
programs Congress has established. Congressional compe-
tence at “balancing governmental efficiency and the rights of 
[individuals],” Bush, supra, at 389, is no more questionable 
in the social welfare context than it is in the civil service 
context. Cf. Forrester v. White, 484 U. S. 219, 223-224 
(1988).

Congressional attention to problems that have arisen in the 
administration of CDR (including the very problems that 
gave rise to this case) has, moreover, been frequent and in-
tense. See, e. g., H. R. Rep. No. 98-618, pp. 2, 4 (1984); S. 
Rep. No. 98-466, pp. 10, 17-18 (1984). Congress itself re-
quired that the CDR program be instituted. Within two 
years after the program began, Congress enacted emergency 
legislation providing for the continuation of benefits even 
after a finding of ineligibility by a state agency. Less than 
two years after passing that law, and fully aware of the results 
of extensive investigations of the practices that led to re-
spondents’ injuries, Congress again enacted legislation aimed 
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at reforming the administration of CDR; that legislation again 
specifically addressed the problem that had provoked the ear-
lier emergency legislation. At each step, Congress chose 
specific forms and levels of protection for the rights of persons 
affected by incorrect eligibility determinations under CDR. 
At no point did Congress choose to extend to any person the 
kind of remedies that respondents seek in this lawsuit. Cf. 
130 Cong. Rec. 6585-6586 (1984) (Rep. Perkins) (expressing 
regret that the bill eventually enacted as the 1984 Reform Act 
did not provide additional relief for persons improperly termi-
nated during the early years of CDR). Thus, congressional 
unwillingness to provide consequential damages for uncon-
stitutional deprivations of a statutory right is at least as clear 
in the context of this case as it was in Bush.

Respondents nonetheless contend that Bush should be con-
fined to its facts, arguing that it applies only in the context of 
what they call “the special nature of federal employee rela-
tions. ” Brief for Respondents 40. Noting that the parties to 
this case did “not share the sort of close, collaborative, con-
tinuing juridical relationship found in the federal civil serv-
ice,” respondents suggest that the availability of Bivens reme-
dies would create less “inconvenience” to the Social Security 
system than it would in the context of the civil service. See 
Brief for Respondents 44, 46-48. Petitioners are less san-
guine, arguing that the creation of Bivens remedy in this 
context would lead to “a complete disruption of [a] carefully 
crafted and constantly monitored congressional scheme.” 
Reply Brief for Petitioners 15.

We need not choose between these competing predictions, 
which have little bearing on the applicability of Bush to this 
case. The decision in Bush did not rest on this Court’s belief 
that Bivens actions would be more disruptive of the civil serv-
ice than they are in other contexts where they have been al-
lowed, such as federal law enforcement agencies (Bivens it-
self) or the federal prisons (Carlson v. Green, 446 U. S. 14 
(1980)). Rather, we declined in Bush “ ‘to create a new sub-
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stantive legal liability . . .’ because we are convinced that 
Congress is in a better position to decide whether or not the 
public interest would be served by creating it.” 462 U. S., at 
390 (citation omitted). That reasoning applies as much, or 
more, in this case as it did in Bush itself.

Respondents also suggest that this case is distinguishable 
from Bush because the plaintiff in that case received com-
pensation for the constitutional violation itself, while these re-
spondents have merely received that to which they would 
have been entitled had there been no constitutional violation. 
See Brief for Respondents 20, n. 26 (“Bush’s reinstatement 
was a remedy for the alleged abuse, not just a restoration of 
something to which he was entitled . . .”); see also id., at 11 
(failure to create a Bivens remedy “would give respondents 
precisely the same thing whether or not they were victims of 
constitutional deprivation and would thus leave respondents 
with no post-deprivation remedy at all for the constitutional 
violations they allege”). The Bush opinion, however, drew 
no distinction between compensation for a “constitutional 
wrong” and the restoration of statutory rights that had been 
unconstitutionally taken away. Nor did it suggest that 
such labels would matter. Indeed, the Court appeared to as-
sume that civil service employees would get “precisely the 
same thing whether or not they were victims of constitutional 
deprivation.” Ibid.; see Bush, 462 U. S., at 386 (civil serv-
ice statute “provides meaningful remedies for employees 
who may have been unfairly disciplined for making critical 
comments about their agencies”) (emphasis added; footnote 
omitted). Bush thus lends no support to the notion that 
statutory violations caused by unconstitutional conduct neces-
sarily require remedies in addition to the remedies provided 
generally for such statutory violations. Here, as in Bush, it 
is evident that if we were “to fashion an adequate remedy for 
every wrong that can be proved in a case. . . [the complaining 
party] would obviously prevail.” Id., at 373. In neither 
case, however, does the presence of alleged unconstitutional 
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conduct that is not separately remedied under the statutory 
scheme imply that the statute has provided “no remedy” for 
the constitutional wrong at issue.

The remedy sought in Bush was virtually identical to the 
one sought by respondents in this case: consequential dam-
ages for hardships resulting from an allegedly unconstitu-
tional denial of a statutory right (Social Security benefits in 
one instance and employment in a particular Government job 
in the other). In light of the comprehensive statutory 
schemes involved, the harm resulting from the alleged con-
stitutional violation can in neither case be separated from the 
harm resulting from the denial of the statutory right. Re-
spondents’ effort to separate the two does not distinguish this 
case from Bush in any analytically meaningful sense.

In the end, respondents’ various arguments are rooted in 
their insistent and vigorous contention that they simply have 
not been adequately recompensed for their injuries. They 
say, for example:

“Respondents are disabled workers who were depend-
ent upon their Social Security benefits when petition-
ers unconstitutionally terminated them. Respondents 
needed those benefits, at the time they were wrongfully 
withheld, to purchase food, shelter, medicine, and life’s 
other necessities. The harm they suffered as a result 
bears no relation to the dollar amount of the benefits 
unjustly withheld from them. For the Government to 
offer belated restoration of back benefits in a lump sum 
and attempt to call it quits, after respondents have suf-
fered deprivation for months on end, is not only to display 
gross insensitivity to the damage done to respondents’ 
lives, but to trivialize the seriousness of petitioners’ of-
fense.” Brief for Respondents 11.

We agree that suffering months of delay in receiving the 
income on which one has depended for the very necessities 
of life cannot be fully remedied by the “belated restoration of 
back benefits. ” The trauma to respondents, and thousands of 
others like them, must surely have gone beyond what anyone 



SCHWEIKER v. CHILICKY 429

412 Opinion of the Court

of normal sensibilities would wish to see imposed on innocent 
disabled citizens. Nor would we care to “trivialize” the na-
ture of the wrongs alleged in this case. Congress, however, 
has addressed the problems created by state agencies’ wrong-
ful termination of disability benefits. Whether or not we be-
lieve that its response was the best response, Congress is the 
body charged with making the inevitable compromises re-
quired in the design of a massive and complex welfare benefits 
program. Cf. Dandridge n . Williams, 397 U. S. 471, 487 
(1970). Congress has discharged that responsibility to the 
extent that it affects the case before us, and we see no legal 
basis that would allow us to revise its decision.3

Because the relief sought by respondents is unavailable as a 
matter of law, the case must be dismissed. The judgment of 
the Court of Appeals to the contrary is therefore

Reversed.

3 The Solicitor General contends that Congress has explicitly precluded 
the creation of a Bivens remedy for respondents’ claims. Cf. Bivens, 403 
U. S., at 397. His argument rests on 42 U. S. C. § 405(h) (1982 ed., Supp. 
IV), which provides:

“The findings and decision of the Secretary after a hearing shall be bind-
ing upon all individuals who were parties to such hearing. No findings of 
fact or decision of the Secretary shall be reviewed by any person, tribunal, 
or governmental agency except as herein provided. No action against the 
United States, the Secretary, or any officer or employee thereof shall be 
brought under sections 1331 or 1346 of title 28 to recover on any claim aris-
ing under [Title II].”
Relying on Heckler v. Ringer, 466 U. S. 602, 614-616, 620-626 (1984), and 
Weinberger v. Salfi, 422 U. S. 749, 756-762 (1975), the Solicitor General 
has previously argued that the third sentence of this provision prevents 
any exercise of general federal-question jurisdiction under § 1331. See 
Bowen v. Michigan Academy of Family Physicians, 476 U. S. 667, 679 
(1986). Without deciding the question, we noted that arguments could be 
made for and against the Solicitor General’s position. Id., at 679-680. 
We continue to believe that the exact scope of the third sentence’s restric-
tion on federal-question jurisdiction is not free from doubt; because we hold 
on other grounds that a Bivens remedy is precluded in this case, we need 
not decide whether § 405(h) would have the same effect.
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Justi ce  Stevens , concurring in part and concurring in 
the judgment.

Respondents have asserted that their claims arise under 
the Due Process Clause of the Fifth Amendment. In my 
opinion the Court should not reach the issue whether these 
claims may be brought directly under the Constitution with-
out first deciding whether the Solicitor General is correct in 
his submission that Congress has enacted a statute that ex-
pressly requires dismissal of the complaint. See, e. g., 
Schweiker v. Hogan, 457 U. S. 569, 585 (1982). I agree with 
the explanation in Part IH-A of Justi ce  Brennan ’s  opinion 
of why 42 U. S. C. § 405(h) does not preclude a Bivens rem-
edy in this case. Accordingly, I join all of the Court’s opin-
ion except footnote 3.

Justi ce  Brennan , with whom Justi ce  Marsh all  and 
Justic e  Blackm un  join, dissenting.

Respondents are three individuals who, because they are 
unable to engage in gainful employment as a result of certain 
disabilities, rely primarily or exclusively on disability bene-
fits awarded under Title II of the Social Security Act, 42 
U. S. C. §423 (1982 ed. and Supp. IV), for their support and 
that of their families. Like hundreds of thousands of other 
such recipients, in the early 1980’s they lost this essential 
source of income following state implementation of a federally 
mandated “continuing disability review” process (CDR), only 
to have an administrative law judge (ALJ) ultimately rein-
state their benefits after appeal, or to regain them, as re-
spondent James Chilicky did, by filing a new application for 
benefits. Respondents allege that the initial benefit termi-
nation resulted from a variety of unconstitutional actions 
taken by state and federal officials responsible for adminis-
tering the CDR program. They further allege, and petition-
ers do not dispute, that as a result of these deprivations, 
which lasted from 7 to 19 months, they suffered immediate 
financial hardship, were unable to purchase food, shelter, and 
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other necessities, and were unable to maintain themselves in 
even a minimally adequate fashion.

The Court today reaffirms the availability of a federal ac-
tion for money damages against federal officials charged with 
violating constitutional rights. See ante, at 421. “ ‘ “[W]here 
legal rights have been invaded, and a federal statute pro-
vides for a general right to sue for such invasion, federal 
courts may use any available remedy to make good the wrong 
done.’”” Ibid, (quoting Bivens v. Six Unknown Fed. Nar-
cotics Agents, 403 U. S. 388, 396-397 (1971), in turn quoting 
Bell v. Hood, 327 U. S. 678, 684 (1946)). Acknowledging 
that the trauma respondents and others like them suffered as 
a result of the allegedly unconstitutional acts of state and fed-
eral officials “must surely have gone beyond what anyone of 
normal sensibilities would wish to see imposed on innocent 
disabled citizens,” ante, at 428-429, the Court does not for a 
moment suggest that the retroactive award of benefits to 
which respondents were always entitled remotely approxi-
mates full compensation for such trauma. Nevertheless, it 
refuses to recognize a Bivens remedy here because the “de-
sign of [the disability insurance] program suggests that 
Congress has provided what it considers adequate remedial 
mechanisms for constitutional violations that may occur in 
the course of its administration.” Ante, at 423.

I agree that in appropriate circumstances we should defer 
to a congressional decision to substitute alternative relief for 
a judicially created remedy. Neither the design of Title H’s 
administrative review process, however, nor the debate sur-
rounding its reform contains any suggestion that Congress 
meant to preclude recognition of a Bivens action for persons 
whose constitutional rights are violated by those charged 
with administering the program, or that Congress viewed 
this process as an adequate substitute remedy for such viola-
tions. Indeed, Congress never mentioned, let alone de-
bated, the desirability of providing a statutory remedy for 
such constitutional wrongs. Because I believe legislators of 
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“normal sensibilities” would not wish to leave such traumatic 
injuries unrecompensed, I find it inconceivable that Congress 
meant by mere silence to bar all redress for such injuries.

I
In response to the escalating costs of the Title II disability 

insurance program, Congress enacted legislation in 1980 di-
recting state agencies to review the eligibility of Title II 
beneficiaries at least once every three years in order to en-
sure that those receiving benefits continued to qualify for 
such assistance. Pub. L. 96-265, § 311(a), 94 Stat. 460, as 
amended, 42 U. S. C. § 421(i) (1982 ed. and Supp. IV). Al-
though the CDR program was to take effect January 1, 1982, 
the then-new administration advanced its starting date to 
March 1, 1981, and initiated what congressional critics later 
characterized as a “meat ax approach” to the problem of So-
cial Security fraud. 130 Cong. Rec. 6594 (1984) (remarks of 
Rep. Alexander); id., at 6595 (remarks of Rep. Anthony). 
Respondents allege that in the course of their review pro-
ceedings, state and federal officials violated their due process 
rights by judging their eligibility in light of impermissible 
quotas, disregarding dispositive favorable evidence, selecting 
biased physicians, purposely using unpublished criteria and 
rules inconsistent with statutory standards, arbitrarily re-
versing favorable decisions, and failing impartially to review 
adverse decisions.

Whatever the merits of these allegations, a question that is 
not now before us, it is undisputed that by 1984 the CDR pro-
gram was in total disarray. As the Court recounts, during 
the three years that followed the inauguration of the pro-
gram, approximately 200,000 recipients lost their benefits 
only to have them restored on appeal. See ante, at 416. 
Just under half of all initial reviews resulted in the termina-
tion of benefits, H. R. Rep. No. 98-618, p. 10 (1984), yet 
nearly two-thirds of those who appealed regained their bene-
fits. 130 Cong. Rec. 6598 (1984) (remarks of Rep. Levin); 
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see also S. Rep. No. 96-466, p. 18 (1984). Typically, appeals 
took anywhere from 9 to 18 months to process, during which 
time beneficiaries often lacked sufficient income to purchase 
necessities and also lost their eligibility for Medicare cover-
age. 130 Cong. Rec. 25979 (1984) (remarks of Sen. Levin). 
When Congress enacted the Social Security Disability Bene-
fits Reform Act of 1984, approximately 120,000 contested eli-
gibility decisions were pending on appeal, and federal courts 
had directed the agency to reopen another 100,000, id., at 
6588 (remarks of Rep. Conte); several “massive” class actions 
were pending in the federal courts challenging a number of 
the Social Security Administration’s (SSA’s) disability review 
policies and standards, Brief for Petitioners 14; and half the 
States either refused to comply with those standards or were 
barred by court orders from doing so, 130 Cong. Rec. 13218- 
13219 (1984) (remarks of Sen. Cohen); id., at 6598 (remarks of 
Rep. Levin). Indeed, in April 1984, these debilitating chal-
lenges prompted the Secretary of Health and Human Serv-
ices to call a halt to all further reviews by imposing a tempo-
rary, nationwide moratorium.

Chief among the problems Congress identified as contrib-
uting to this chaotic state of affairs was SSA’s stringent med-
ical improvement standard, which the agency applied in an 
adjudicative climate that some characterized as “rigorous,” 
H. R. Rep. No. 98-618, at 10, and others denounced as 
“overzealous and callous.” 130 Cong. Rec. 6596 (1984) (re-
marks of Rep. Fowler). Critics charged that under this 
strict standard, the agency terminated benefits by errone-
ously deeming medical impairments “slight” without evaluat-
ing the recipients’ actual ability to work, and that the agency 
eliminated from the benefit rolls many other recipients whose 
medical condition had not changed at all by simply reevaluat-
ing their eligibility under the new, more stringent criteria. 
H. R. Rep. No. 98-618, at 6-7, 10-11. The harshness of 
both the standard and the results it produced led various 
Federal Courts of Appeals and a number of States to reject 
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it, which in turn produced widespread confusion and a near 
total lack of national uniformity in the administration of the 
disability insurance program itself.

Congress responded to the CDR crisis by establishing, for 
the first time, a statutory standard governing disability re-
view. Designed primarily to end the practice of terminating 
benefits based on nothing more than a reassessment of old 
evidence under new eligibility criteria, the medical improve-
ment standard permits the agency to terminate benefits only 
where substantial evidence demonstrates that one of four 
specific conditions is met.1 In addition to establishing these 
substantive eligibility criteria and directing SSA to revise 
certain others,1 2 Congress enacted several procedural re-

1 Under the 1984 standard, the agency may terminate benefits only if 
(1) substantial evidence demonstrates that the recipient’s impairment has 
medically improved and that he or she is able to engage in substantial gain-
ful activity; (2) new and substantial medical evidence reveals that, although 
the recipient’s condition has not improved medically, he or she has benefit- 
ted from medical or vocational therapy and is able to engage in substantial 
gainful activity; (3) new or improved diagnostic techniques or evaluations 
demonstrate that the recipient’s impairment is not as disabling as was pre-
viously determined and that he or she is able to engage in substantial gain-
ful activity; or (4) substantial evidence, including any evidence previously 
on record, demonstrates that a prior eligibility determination was errone-
ous. Pub. L. 98-460, §2, 98 Stat. 1794-1796, 42 U. S. C. § 423(f) (1982 
ed., Supp. IV).

Congress also barred any further certification of class actions challenging 
SSA’s medical improvement criteria and directed a remand of all such 
pending actions in order to afford the agency an opportunity to apply the 
newly prescribed standard. Pub. L. 98-460, § 2(d), 98 Stat. 1797-1798, 
note following 42 U. S. C. § 423.

2 The 1984 legislation directed SSA to revise its mental impairment cri-
teria and extended an administratively imposed moratorium on mental im-
pairment reviews until the new criteria were in place; mandated consider-
ation of the combined effects of multiple impairments in cases where no 
single disability is sufficiently severe to establish a recipient’s eligibility for 
benefits; and called for a study on the use of subjective evidence of pain in 
disability evaluations. Pub. L. 98-460, §§3, 4, 5, note following 42 
U. S. C. §421, 42 U. S. C. § 423(d)(2)(C), and note following 42 U. S. C. 
§423 (1982 ed., Supp. IV).
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forms in order to protect recipients from future erroneous 
deprivations and to ensure that the review process itself 
would operate in a fairer and more humane manner. The 
most significant of these protections was a provision allowing 
recipients to elect to continue to receive benefit payments, 
subject to recoupment in certain circumstances, through ap-
peal to a federal AL J, the penultimate stage of adminis-
trative review. See ante, at 424.3

II
A

In Bivens itself, we noted that, although courts have the 
authority to provide redress for constitutional violations in 
the form of an action for money damages, the exercise of that 
authority may be inappropriate where Congress has created 
another remedy that it regards as equally effective, or where 
“special factors counse[l] hesitation [even] in the absence of 
affirmative action by Congress.” 403 U. S., at 396-397. 
Among the “special factors” the Court divines today in our 
prior cases is “an appropriate judicial deference to indications 
that congressional inaction has not been inadvertent.” Ante, 
at 423. Describing congressional attention to the numerous 
problems the CDR process spawned as “frequent and in-
tense,” ante, at 425, the Court concludes that the very design 
of that process “suggests that Congress has provided what it 

3 Congress had previously responded to complaints concerning the high 
reversal rate of termination decisions by passing temporary legislation in 
1983 that provided for interim payments during appeal through the ALJ 
stage, see Pub. L. 97-455, §2, 96 Stat. 2498, 42 U. S. C. § 423(g) (1982 ed. 
and Supp. IV); see also H. R. Conf. Rep. No. 98-1039, p. 33 (1984). The 
1984 Reform Act extended this authorization through January 1, 1988, and 
provided for recoupment of such payments in those cases where termina-
tion decisions are affirmed by SSA’s Appeals Council, unless the agency 
determines that such recoupment would work an undue hardship. 42 
U. S. C. §423(g) (1982 ed., Supp. IV). In December 1987, Congress 
extended the interim payment provision through 1989. See §9009 of 
the Omnibus Reconciliation Act of 1987, Pub. L. 100-203, 42 U. S. C. 
§ 423(g)(1)(C) (1982 ed. and Supp. V).
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considers adequate remedial mechanisms for constitutional 
violations that may occur in the course of its administration.” 
Ante, at 423. The cases setting forth the “special factors” 
analysis upon which the Court relies, however, reveal, by 
way of comparison, both the inadequacy of Title H’s “reme-
dial mechanism” and the wholly inadvertent nature of Con-
gress’ failure to provide any statutory remedy for constitu-
tional injuries inflicted during the course of previous review 
proceedings.

In Chappell v. Wallace, 462 U. S. 296 (1983), where we de-
clined to permit an action for damages by enlisted military 
personnel seeking redress from their superior officers for 
constitutional injuries, we noted that Congress, in the exer-
cise of its “plenary constitutional authority over the military, 
has enacted statutes regulating military life, and has estab-
lished a comprehensive internal system of justice to regulate 
military life .... The resulting system provides for the re-
view and remedy of complaints and grievances such as [the 
equal protection claim] presented by respondents.” Id., 
at 302. That system not only permits aggrieved military 
personnel to raise constitutional challenges in administra-
tive proceedings, it authorizes recovery of significant con-
sequential damages, notably retroactive promotions. Id., at 
303. Similarly, in Bush n . Lucas, 462 U. S. 367 (1983), we 
concluded that, in light of the “elaborate, comprehensive 
scheme” governing federal employment relations, id., at 385, 
recognition of any supplemental judicial remedy for constitu-
tional wrongs was inappropriate. Under that scheme— 
which Congress has “constructed step-by-step, with careful 
attention to conflicting policy considerations,” see id., at 388, 
over the course of nearly 100 years—“[c]onstitutional chal-
lenges . . . are fully cognizable” and prevailing employees are 
entitled not only to full backpay, but to retroactive promo-
tions, seniority, pay raises, and accumulated leave. Id., at 
386, 388. Indeed, Congress expressly “intended [to] put the 
employee ‘in the same position he would have been in had the
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unjustified or erroneous personnel action not taken place.’” 
Id., at 388 (quoting S. Rep. No. 1062, 89th Cong., 2d Sess., 1 
(1966)).

It is true that neither the military justice system nor the 
federal employment relations scheme affords aggrieved par-
ties full compensation for constitutional injuries; neverthe-
less, the relief provided in both is far more complete than 
that available under Title H’s review process. Although fed-
eral employees may not recover damages for any emotional 
or dignitary harms they might suffer as a result of a constitu-
tional injury, see Bush, supra, at 372, n. 9, they, like their 
military counterparts, are entitled to redress for most eco-
nomic consequential damages, including, most significantly, 
consequential damage to their Government careers. Here, 
by stark contrast, Title II recipients cannot even raise 
constitutional challenges to agency action in any of the 
four tiers of administrative review, see ante, at 424, and if 
they ultimately prevail on their eligibility claims in those 
administrative proceedings they can recover no consequen-
tial damages whatsoever. The only relief afforded persons 
unconstitutionally deprived of their disability benefits is 
retroactive payment of the very benefits they should have re-
ceived all along. Such an award, of course, fails miserably to 
compensate disabled persons illegally stripped of the income 
upon which, in many cases, their very subsistence depends.4

The inadequacy of this relief is by no means a product of 
“the inevitable compromises required in the design of a mas-
sive and complex welfare benefits program.” Ante, at 429. 
In Chappell and Bush, we dealt with elaborate adminis-
trative systems in which Congress anticipated that federal of-
ficials might engage in unconstitutional conduct, and in which 

4 The legislative debate over the 1984 Reform Act is replete with anec-
dotal evidence of recipients who lost their cars and homes, and of some who 
may even have died as a result of benefit terminations. See, e. g., 130 
Cong. Rec. 6588 (1984) (remarks of Rep. Regula); id., at 6596 (remarks of 
Rep. Glickman).
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it accordingly sought to afford injured persons a form of re-
dress as complete as the Government’s institutional concerns 
would allow. In the federal employment context, for exam-
ple, Congress carefully “balanced] governmental efficiency 
and the rights of employees,” Bush, 462 U. S., at 389, paying 
“careful attention to conflicting policy considerations,” id., at 
388, and in the military setting it “established a comprehen-
sive internal system of justice to regulate military life, taking 
into account the special patterns that define the military 
structure.” Chappell, supra, at 302.

Here, as the legislative history of the 1984 Reform Act 
makes abundantly clear, Congress did not attempt to achieve 
a delicate balance between the constitutional rights of Title II 
beneficiaries on the one hand, and administrative concerns on 
the other. Rather than fine-tuning “an elaborate remedial 
scheme that ha[d] been constructed step-by-step” over the 
better part of a century, Congress confronted a paralyzing 
breakdown in a vital social program, which it sought to 
rescue from near-total anarchy. Although the legislative 
debate surrounding the 1984 Reform Act is littered with ref-
erences to “arbitrary,” “capricious,” and “wrongful” termina-
tions of benefits, it is clear that neither Congress nor anyone 
else identified unconstitutional conduct by state agencies as 
the cause of this paralysis. Rather, Congress blamed the 
systemic problems it faced in 1984 on SSA’s determination to 
control the cost of the disability insurance program by accel-
erating the CDR process and mandating more restrictive re-
views. Legislators explained that, “[b]ecause of the abrupt 
acceleration of the reviews, . . . [s]tate disability determina-
tions offices were forced to accept a three-fold increase in 
their workloads,” 130 Cong. Rec. 13241 (1984) (remarks of 
Sen. Bingaman); yet despite this acceleration, SSA took no 
steps to “assur[e] that the State agencies had the resources 
to handle the greatly increased workloads,” id., at 13229 (re-
marks of Sen. Cranston), and instead put “pressure upon 
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[those] agencies to make inaccurate and unfair decisions.” 
Id., at 13221 (remarks of Sen. Heinz).

Legislating in a near-crisis atmosphere, Congress saw it-
self as wrestling with the Executive Branch for control of the 
disability insurance program. It emphatically repudiated 
SSA’s policy of restrictive, illiberal, and hasty benefit re-
views, and adopted a number of prospective measures de-
signed “to prevent further reckless reviews,” id., at 13229 
(remarks of Sen. Cranston), and to ensure that recipients de-
pendent on disability benefits for their sustenance would be 
adequately protected in any future review proceedings.

At no point during the lengthy legislative debate, however, 
did any Member of Congress so much as hint that the sub-
stantive eligibility criteria, notice requirements, and interim 
payment provisions that would govern future disability re-
views adequately redressed the harms that beneficiaries may 
have suffered as a result of the unconstitutional actions of in-
dividual state and federal officials in past proceedings, or that 
the constitutional rights of those unjustly deprived of bene-
fits in the past had to be sacrificed in the name of adminis-
trative efficiency or any other governmental interest. The 
Court today identifies no legislative compromise, “inevitable” 
or otherwise, in which lawmakers expressly declined to af-
ford a remedy for such past wrongs. Nor can the Court 
point to any legislator who suggested that state and federal 
officials should be shielded from liability for any unconstitu-
tional acts taken in the course of administering the review 
program, or that exposure to liability for such acts would 
be inconsistent with Congress’ comprehensive and carefully 
crafted remedial scheme.

Although the Court intimates that Congress consciously 
chose not to afford any remedies beyond the prospective pro-
tections set out in the 1984 Reform Act itself, see ante, at 
426, the one legislator the Court identifies as bemoaning the 
Act’s inadequate response to past wrongs argued only that 
the legislation should have permitted all recipients, including 
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those whose benefits were terminated before December 31, 
1984, to seek a redetermination of their eligibility under the 
new review standards. See 130 Cong. Rec. 6586 (1984) (re-
marks of Rep. Perkins). Neither this legislator nor any 
other, however, discussed the possibility or desirability of re-
dressing injuries flowing from the temporary loss of benefits 
in those cases where the benefits were ultimately restored on 
administrative appeal. The possibility that courts might act 
in the absence of congressional measures was never even dis-
cussed, let alone factored into Congress’ response to the 
emergency it faced.

The mere fact that Congress was aware of the prior injus-
tices and failed to provide a form of redress for them, stand-
ing alone, is simply not a “special factor counselling hesita-
tion” in the judicial recognition of a remedy. Inaction, we 
have repeatedly stated, is a notoriously poor indication of 
congressional intent, see, e. g., Bob Jones University v. 
United States, 461 U. S. 574, 600 (1983); Zuber v. Allen, 396 
U. S. 168, 185-186, n. 21 (1969), all the more so where Con-
gress is legislating in the face of a massive breakdown calling 
for prompt and sweeping corrective measures. In 1984, 
Congress undertook to resuscitate a disability review process 
that had ceased functioning: that the prospective measures it 
prescribed to prevent future dislocations included no remedy 
for past wrongs in no way suggests a conscious choice to 
leave those wrongs unremedied. I therefore think it alto-
gether untenable to conclude, on the basis of mere legislative 
silence and inaction, that Congress intended an adminis-
trative scheme that does not even take cognizance of con-
stitutional claims to displace a damages action for constitu-
tional deprivations that might arise in the administration of 
the disability insurance program.

B
Our decisions in Chappell and Bush reveal yet another 

flaw in the “special factors” analysis the Court employs 
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today. In both those cases, we declined to legislate in 
areas in which Congress enjoys a special expertise that the 
Judiciary clearly lacks. Thus, in Chappell, we dealt with 
military affairs, a subject over which “[i]t is clear that 
the Constitution contemplated that the Legislative Branch 
have plenary control.” 462 U. S., at 301. Indeed, as we 
reaffirmed:

“‘[I]t is difficult to conceive of an area of governmental 
activity in which the courts have less competence. The 
complex, subtle, and professional decisions as to the 
composition, training, equipping, and control of a mili-
tary force are essentially professional military judg-
ments, subject always to civilian control of the Legisla-
tive and Executive Branches.’” Id., at 302 (quoting 
Gilligan v. Morgan, 413 U. S. 1, 10 (1973)) (emphasis in 
original).

Similarly, in Bush we dealt with the unique area of federal 
employment relations, where the Government acts not as 
governor but as employer. We observed that Congress had 
devoted a century to studying the problems peculiar to this 
subject, during the course of which it had “developed consid-
erable familiarity with balancing governmental efficiency and 
the rights of employees.” 462 U. S., at 389. In addition, 
Congress “has a special interest in informing itself about the 
efficiency and morale of the Executive Branch,” and is far 
more capable than courts of apprising itself of such matters 
“through factfinding procedures such as hearings that are not 
available to the courts.” Ibid. In declining to recognize a 
cause of action for constitutional violations that might arise in 
the civil service context, therefore, we reasoned that the rec-
ognition of such an action could upset Congress’ careful struc-
turing of federal employment relations, and concluded that 
“Congress is in a far better position to evaluate the impact of 
a new species of litigation between federal employees on the 
efficiency of the civil service.” Ibid.
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Ignoring the unique characteristics of the military and civil 
service contexts that made judicial recognition of a Bivens ac-
tion inappropriate in those cases, the Court today observes 
that “[c]ongressional competence at ‘balancing governmental 
efficiency and the rights of [individuals]’ is no more question-
able in the social welfare context than it is in the civil service 
context.” Ante, at 425 (quoting Bush, supra, at 389). This 
observation, however, avails the Court nothing, for in Bush 
we declined to create a Bivens action for aggrieved federal 
employees not because Congress is simply competent to leg-
islate in the area of federal employment relations, but be-
cause Congress is far more capable of addressing the special 
problems that arise in those relations than are courts. Thus, 
I have no quarrel with the Court’s assertion that in Bush we 
did not decline to create a Bivens action because we believed 
such an action would be more disruptive in the civil service 
context than elsewhere, but because we were “‘convinced 
that Congress is in a better position to decide whether or not 
the public interest would be served by creating [such an ac-
tion.]’” Ante, at 427 (quoting Bush, supra, at 390). That 
conviction, however, flowed not from mere congressional 
competence to legislate in the area of federal employment re-
lations, but from our recognition that we lacked the special 
expertise Congress had developed in such matters, as well as 
the ability to evaluate the impact such a right of action would 
have on the civil service. See Bush, supra, at 389.

The Court’s suggestion, therefore, that congressional au-
thority over a given subject is itself a “special factor” that 
“counsels] hesitation [even] in the absence of affirmative ac-
tion by Congress,” see Bivens, 403 U. S., at 396, is clearly 
mistaken. In Davis v. Passman, 442 U. S. 228 (1979), we 
recognized a cause of action under the Fifth Amendment’s 
Due Process Clause for a congressional employee who alleged 
that she had been discriminated against on the basis of her 
sex, even though Congress is competent to pass legislation 
governing the employment relations of its own Members, see
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42 U. S. C. §2000e-16(a) (excluding congressional employees 
from the coverage of §717 of Title VII). Likewise, in 
Carlson v. Green, 446 U. S. 14 (1980), we created a Bivens 
action for redress of injuries flowing from the allegedly un-
constitutional conduct of federal prison officials, notwith-
standing the fact that Congress had expressly (and compe-
tently) provided a statutory remedy in the Federal Tort 
Claims Act for injuries inflicted by such officials. In neither 
case was it necessary to inquire into Congress’ competence 
over the subject matter. Rather, we permitted the claims 
because they arose in areas in which congressional compe-
tence is no greater than that of the courts, and in which, 
therefore, courts need not fear to tread even in the absence of 
congressional action.

The same is true here. Congress, of course, created the 
disability insurance program and obviously may legislate 
with respect to it. But unlike the military setting, where 
Congress’ authority is plenary and entitled to considerable 
judicial deference, or the federal employment context, where 
Congress enjoys special expertise, social welfare is hardly an 
area in which the courts are largely incompetent to act. The 
disability insurance program is concededly large, but it does 
not involve necessarily unique relationships like those be-
tween enlisted military personnel and their superior offi-
cers, or Government workers and their federal employers. 
Rather, like the federal law enforcement and penal systems 
that gave rise to the constitutional claims in Bivens and 
Carlson, supra, the constitutional issues that surface in the 
social welfare system turn on the relationship of the Govern-
ment and those it governs—the relationship that lies at the 
heart of constitutional adjudication. Moreover, courts do 
not lack familiarity or expertise in determining what the dic-
tates of the Due Process Clause are. In short, the social 
welfare context does not give rise to the types of concerns 
that make it an area where courts should refrain from creat-
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ing a damages action even in the absence of congressional 
action.

Ill
Because I do not agree that the scope and design of Title 

H’s administrative review process is a “special factor” pre-
cluding recognition of a Bivens action, I turn to petitioners’ 
remaining arguments as to why we should not recognize such 
an action here.

A
Petitioners contend that Congress has explicitly precluded 

the creation of a Bivens remedy in Title II itself. Section 
405(h) provides:

“The findings and decision of the Secretary after a 
hearing shall be binding upon all individuals who were 
parties to such hearing. No findings of fact or decision 
of the Secretary shall be reviewed by any person, tribu-
nal, or governmental agency except as herein provided. 
No action against the United States, the Secretary, or 
any officer or employee thereof shall be brought under 
section 1331 or 1346 of title 28 to recover on any claim 
arising under [Title II].” 42 U. S. C. § 405(h) (1982 ed., 
Supp. IV).

The only provision in Title II for judicial review of the Secre-
tary’s decisions is set out in 42 U. S. C. § 405(g). Petitioners 
argue that because the second sentence of § 405(h) precludes 
review of any agency decision except as provided under § 405 
(g), and that because the full remedy available following ad-
ministrative or judicial review under the latter subsection is 
retroactive payment of any wrongfully terminated disability 
benefits, Congress has expressly precluded all other reme-
dies for such wrongful terminations.

We just recently rejected this argument, explaining that 
“[t]he purpose of ‘the first two sentences of § 405(h),’ as we 
made clear in Weinberger v. Salfi, 422 U. S. 749, 757 (1975), 
is to ‘assure that administrative exhaustion will be re-
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quired.’” Bowen n . Michigan Academy of Family Physi-
cians, 476 U. S. 667, 679, n. 8 (1986). The exhaustion re-
quirement, however, does not apply where “there is no 
hearing, and thus no administrative remedy, to exhaust.” 
Ibid. As in Michigan Academy, respondents here do not 
contest any decision reached after a hearing to which they 
were parties, for those decisions resulted in the full restora-
tion of their benefits. Instead, they seek review of allegedly 
unconstitutional conduct and decisions that preceded the 
initial termination of their benefits. Their constitutional 
challenge to such conduct, like the attack on the agency 
regulation in Michigan Academy, is simply not cognizable in 
the administrative process, and thus any limitations the ex-
haustion requirement might impose on remedies available 
through that process are inapplicable here. Cf. Heckler n . 
Ringer, 466 U. S. 602, 617 (1984) (where parties “have an ad-
equate remedy in § 405(g) for challenging all aspects of the 
Secretary’s denial of their claims ...[,] § 405(g) is the only 
avenue for judicial review of [their] claims for benefits”) (em-
phasis added). Moreover, § 405(g) itself says nothing what-
ever about remedies, but rather establishes a limitations pe-
riod and defines the scope of review governing judicial 
challenges to final agency decisions. Had Congress set out 
remedies in § 405(g) and declared them exclusive, I might 
agree that we would be precluded from recognizing a Bivens 
action. But limitations on a specific remedy—judicial review 
of agency decisions after a hearing—do not in and of them-
selves amount to an express preclusion of other, unspecified, 
remedies such as Bivens actions.

Petitioners also contend that the final sentence of § 405(h) 
establishes another, independent bar to creation of a Bivens 
action. In isolation, the sentence might well suggest such a 
broad preclusion, for it bars resort to federal-question juris-
diction—the jurisdictional basis of Bivens actions — for recov-
ery on any claims arising under Title II. The sentence, how-
ever, does not appear in isolation, but is rather part of a 
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subsection governing a discrete category of claims: those 
brought to findings of fact or final decisions of the Secretary 
after a hearing to which the claimant was a party. Read 
in context, therefore, the final sentence serves as an ad-
junct to the exhaustion requirement established in the first 
two sentences by channeling any and all challenges to bene-
fits determinations through the administrative process and 
thereby forestalling attempts to circumvent that process 
under the guise of independent constitutional challenges. 
See Heckler v. Ringer, supra, at 615-616 (§ 405(h) barred 
federal-question jurisdiction over constitutional challenge to 
Secretary’s refusal to provide reimbursement for certain 
medical procedures); Weinberger v. Salfi, supra, at 760-761 
(§ 405(h) barred federal-question jurisdiction over constitu-
tional challenge leveled at regulation that rendered claimant 
ineligible for benefits). Respondents here do not contest any 
benefits determination, nor have they attempted to bypass 
the administrative review process: rather, having exhausted 
the remedies that process provides, they now seek relief for 
constitutional injuries they suffered in the course of their 
benefits determinations which the administrative scheme left 
unredressed. In Michigan Academy, supra, we declined to 
conclude that the last sentence of § 405(h) “by its terms pre-
vents any resort to the grant of federal-question jurisdiction 
contained in 28 U. S. C. § 1331,” id., at 679-680; because I do 
not believe that the sentence in question applies to claims 
such as these respondents assert, I conclude that Congress 
has not expressly precluded the Bivens remedy respondents 
seek.

B
Finally, petitioners argue that the sheer size of the disabil-

ity insurance program is a special factor militating against 
recognition of a Bivens action for respondents’ claims. SSA 
is “probably the largest adjudicative agency in the western 
world,” Heckler n . Campbell, 461 U. S. 458, 461, n. 2 (1983) 
(internal quotations and citation omitted), responsible for 
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processing over 2 million disability claims each year. Heck-
ler v. Day, 467 U. S. 104, 106 (1984). Accordingly, petition-
ers argue, recognition of a Bivens action for any due process 
violations that might occur in the course of this processing 
would have an intolerably disruptive impact on the adminis-
tration of the disability insurance program. Thousands of 
such suits could potentially be brought, diverting energy 
and money from the goals of the program itself, discouraging 
public service in the agency, and deterring those officials 
brave enough to accept such employment from “legitimate ef-
forts” to ensure that only those truly unable to work receive 
benefits. Brief for Petitioners 47.

Petitioners’ dire predictions are overblown in several re-
spects. To begin with, Congress’ provision for interim pay-
ments in both the 1983 emergency legislation, see n. 3, 
supra, and the 1984 Reform Act dramatically reduced the 
number of recipients who suffered consequential damages as 
a result of initial unconstitutional benefits termination. Sim-
ilarly, the various other corrective measures incorporated in 
the 1984 legislation, which petitioners champion here as a 
complete remedy for past wrongs, should forestall future con-
stitutional deprivations. Moreover, in order to prevail in 
any Bivens action, recipients such as respondents must both 
prove a deliberate abuse of governmental power rather than 
mere negligence, see Daniels v. Williams, 474 U. S. 327 
(1986), and overcome the defense of qualified immunity.5 
See Harlow n . Fitzgerald, 457 U. S. 800 (1982). Indeed, 
these very requirements are designed to protect Government 
officials from liability for their “legitimate” actions; the pros-
pect of liability for deliberate violations of known constitu-
tional rights, therefore, will not dissuade well-intentioned 
civil servants either from accepting such employment or from 
carrying out the legitimate duties that employment imposes.

5 Two of respondents’ claims, those challenging the acceleration of the 
CDR program and the nonacquiescence in Ninth Circuit decisions, have al-
ready fallen to this defense. See ante, at 419.
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Petitioners’ argument, however, is more fundamentally 
flawed. Both the federal law enforcement system involved 
in Bivens and the federal prison system involved in Carlson 
v. Green, 446 U. S. 14 (1980), are vast undertakings, and the 
possibility that individuals who come in contact with these 
Government entities will consider themselves aggrieved by 
the misuse of official power is at least as great as that pre-
sented by the social welfare program involved here. Yet in 
neither case did we even hint that such factors might legiti-
mately counsel against recognition of a remedy for those ac-
tually injured by the abuse of such authority. See Bivens, 
403 U. S., at 410 (Harlan, J., concurring in judgment) ("I. . . 
cannot agree . . . that the possibility of ‘frivolous’ claims . . . 
warrants closing the courthouse doors to people in Bivens’ 
situation. There are other ways, short of that, of coping 
with frivolous lawsuits”). Indeed, in Bivens itself we re-
jected the suggestion that state law should govern the liabil-
ity of federal officials charged with unconstitutional conduct 
precisely because officials “acting ... in the name of the 
United States posses[s] a far greater capacity for harm than 
[a private] individual. . . exercising no authority other than 
his own.” Id., at 392. That the authority wielded by offi-
cials in this case may be used to harm an especially large 
number of innocent citizens, therefore, militates in favor of a 
cause of action, not against one, and petitioners’ argument to 
the contrary perverts the entire purpose underlying our rec-
ognition of Bivens actions. In the modern welfare society in 
which we live, where many individuals such as respondents 
depend on government benefits for their sustenance, the Due 
Process Clause stands as an essential guarantee against arbi-
trary governmental action. The scope of any given welfare 
program is relevant to determining what process is due those 
dependent upon it, see Mathews n . Eldridge, 424 U. S. 319, 
335 (1976), but it can never free the administrators of that 
program from all constitutional restraints, and should like-
wise not excuse those administrators from liability when they 
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act in clear contravention of the Due Process Clause’s 
commands.

IV
After contributing to the disability insurance program 

throughout their working lives, respondents turned to it for 
essential support when disabling medical conditions pre-
vented them from providing for themselves. If the allega-
tions of their complaints are true, they were unjustly de-
prived of this essential support by state and federal officials 
acting beyond the bounds of their authority and in violation of 
respondents’ constitutional rights. That respondents suf-
fered grievous harm as a result of these actions—harm for 
which the belated restoration of disability benefits in no way 
compensated them—is undisputed and indisputable. Yet 
the Court today declares that respondents and others like 
them may recover nothing from the officials allegedly respon-
sible for these injuries because Congress failed to include 
such a remedy among the reforms it enacted in an effort to 
rescue the disability insurance program from a paralyzing 
breakdown. Because I am convinced that Congress did not 
intend to preclude judicial recognition of a cause of action for 
such injuries, and because I believe there are no special fac-
tors militating against the creation of such a remedy here, I 
dissent.



450 OCTOBER TERM, 1987

Syllabus 487 U. S.

KADRMAS et  al . v. DICKINSON PUBLIC 
SCHOOLS ET AL.

APPEAL FROM THE SUPREME COURT OF NORTH DAKOTA

No. 86-7113. Argued March 30, 1988—Decided June 24, 1988

Under North Dakota statutes, thinly populated school districts are author-
ized to “reorganize” themselves into larger districts so that education 
can be provided more efficiently. Reorganization proposals must in-
clude provisions for transporting students to and from their homes. Ap-
pellee Dickinson Public Schools, which is relatively populous, has chosen 
not to participate in such a reorganization. In 1973 Dickinson’s School 
Board instituted door-to-door bus service and began charging a fee for 
such transportation. In 1979, the State enacted a statute authorizing 
nonreorganized school districts like Dickinson to charge a fee for school-
bus service, not to exceed the district’s estimated cost of providing the 
service. Appellants are a Dickinson schoolchild (Sarita Kadrmas) and 
her mother. In 1985, when the Kadrmas family refused to agree to the 
busing fee and began transporting Sarita to school privately, appellants 
filed a state-court action seeking to enjoin appellees from collecting any 
fee for the bus service. The action was dismissed on the merits, and the 
Supreme Court of North Dakota affirmed, holding that the 1979 statute 
does not violate state law or the Equal Protection Clause of the Four-
teenth Amendment. The court rejected appellants’ contention that 
the statute unconstitutionally discriminates on the basis of wealth. It 
also rejected the contention that the distinction drawn by the statute 
between reorganized and nonreorganized school districts violates the 
Equal Protection Clause.

Held:
1. There is no merit to appellees’ contention that, because Mrs. Kadr-

mas signed contracts for schoolbus service, and made partial payments 
thereon, after the State Supreme Court’s decision, and because Sarita 
has since been “enjoying the benefits” of the bus service, appellants 
are estopped from pursuing this appeal. The school board’s authority 
to offer the benefit of subsidized bus transportation is not given by the 
challenged statute, but by other provisions of state law. The fee that 
Dickinson is permitted to charge under the 1979 statute is a burden 
rather than a benefit to appellants, and they are not estopped from rais-
ing an equal protection challenge to the statute that imposes that burden 
on them. Fahey n . Mallonee, 332 U. S. 245, distinguished. Nor is 
there any merit to appellees’ suggestion that an Article III “case or con-
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troversy” is lacking because execution of the bus service contracts ren-
dered this case “moot.” A decision in appellants’ favor may relieve 
them from paying the balance owing under the bus service contracts, and 
would relieve them of future assessments under the authority of the 1979 
statute. Because Sarita was only nine years old at the time of trial, and 
because there are younger children in the family, the ongoing and con-
crete nature of the controversy is readily apparent. Pp. 456-457.

2. The 1979 statute does not violate the Equal Protection Clause. 
Pp. 457-465.

(a) Applying a form of strict or “heightened” scrutiny to the North 
Dakota statute would not be supported by precedent. Statutes having 
different effects on the wealthy and the poor are not, on that account 
alone, subject to strict equal protection scrutiny. Nor is education a 
“fundamental right” that triggers strict scrutiny when government in-
terferes with an individual’s access to it. The “heightened scrutiny” 
standard of review—which is less demanding than “strict scrutiny” but 
more demanding that the standard rational relation test—has generally 
been applied only in cases that involved discriminatory classifications 
based on sex or illegitimacy. Plyler n . Doe, 457 U. S. 202, where a 
heightened scrutiny standard was used to invalidate a State’s denial to 
the children of illegal aliens of the free public education that it made 
available to other residents, has not been extended beyond its unique 
circumstances, and does not control here. Moreover, decisions invali-
dating laws that barred indigent litigants from using the judicial process 
in circumstances where they had no alternative to that process are in-
apposite here. Applying the rational relation test, a State’s decision 
to allow local school boards the option of charging patrons a user fee 
for bus service is constitutionally permissible. The Constitution does 
not require that such service be provided at all, and choosing to offer 
the service does not entail a constitutional obligation to offer it for free. 
Encouraging local school districts to provide bus service is a legitimate 
state purpose, and it is rational for the State to refrain from undermining 
its objective with a rule requiring that general revenues be used to sub-
sidize an optional service that will benefit a minority of the district’s 
families. Pp. 457-462.

(b) The distinction drawn in the 1979 statute between reorganized 
and nonreorganized school districts does not create an equal protection 
violation. Social and economic legislation like the 1979 statute carries 
with it a presumption of constitutionality that can only be overcome by a 
clear showing of arbitrariness and irrationality. The explanation of the 
statute offered by appellees and the State—which relates to encouraging 
school district reorganization and more effective school systems—is ade-
quate to justify the distinction it draws among districts. Appellants 
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have failed to carry the heavy burden of demonstrating that the statute 
is both arbitrary and irrational. Pp. 462-465.

402 N. W. 2d 897, affirmed.

O’Conn or , J., delivered the opinion of the Court, in which Rehn qu ist , 
C. J., and Whit e , Scali a , and Kenn edy , JJ., joined. Mars ha ll , J., 
filed a dissenting opinion, in which Bren na n , J., joined, post, p. 466. 
Steve ns , J., filed a dissenting opinion, in which Bla ckmu n , J., joined, 
post, p. 472.

Duane Houdek argued the cause for appellants. With him 
on the briefs was Edward B. Reinhardt, Jr.

George T. Dynes argued the cause and filed a brief for 
appellees.

Nicholas J. Spaeth, Attorney General, argued the cause 
for the State of North Dakota as amicus curiae urging af-
firmance. With him on the brief was Laurie J. Loveland, 
Assistant Attorney General. *

Justi ce  O’Connor  delivered the opinion of the Court.
Appellants urge us to hold that the Equal Protection 

Clause forbids a State to allow some local school boards, 
but not others, to assess a fee for transporting pupils be-
tween their homes and the public schools. Applying well- 
established equal protection principles, we reject this claim 
and affirm the constitutionality of the challenged statute.

I
North Dakota is a sparsely populated State, with many 

people living on isolated farms and ranches. One result has
*Briefs of amici curiae urging reversal were filed for the American 

Civil Liberties Union Foundation et al. by C. Edwin Baker, John A. Pow-
ell, Helen Hershkoff, Steven R. Shapiro, and Robert Vogel; and for the 
Children’s Defense Fund et al. by Julius L. Chambers and John Charles 
Boger.

Solicitor General Fried, Assistant Attorney General Reynolds, Deputy 
Solicitor General Ayer, Deputy Assistant Attorney General Clegg, Paul J. 
Larkin, Jr., and David K. Flynn filed a brief for the United States as 
amicus curiae urging affirmance.
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been that some children, as late as the mid-20th century, 
were educated in “the one-room school where, in many cases, 
there [we]re twenty or more pupils with one teacher at-
tempting in crowded conditions and under other disad-
vantages to give instructions in all primary grades.” Her-
man n . Medicine Lodge School Dist. No. 8, 71 N. W. 2d 323, 
328 (N.D. 1955). The State has experimented with various 
ameliorative devices at different times in its history. Begin-
ning in 1907, for example, it has adopted a series of policies 
that “in certain circumstances required and in other cir-
cumstances merely authorized [local public] school districts to 
participate in transporting or providing compensation for 
transporting students to school.” 402 N. W. 2d 897, 900 
(N.D. 1987) (opinion below).

Since 1947, the legislature has authorized and encouraged 
thinly populated school districts to consolidate or “reorga-
nize” themselves into larger districts so that education can 
be provided more efficiently. See Herman, supra, at 328; 
N.D. Cent. Code, ch. 15-27.3 (Supp. 1987). Reorganization 
proposals, which obviously must contemplate an increase in 
the distance that some children travel to school, are required 
by law to include provisions for transporting students back 
and forth from their homes. See § 15-27.3-10. The details 
of these provisions may vary from district to district, but 
once a reorganization plan is adopted the transportation pro-
visions can be changed only with the approval of the voters. 
See §§ 15-27.3-10 and 15-27.3-19.

Appellee Dickinson Public Schools, which serves a rela-
tively populous area, has chosen not to participate in such 
a reorganization. Until 1973, this school system provided 
free bus service to students in outlying areas, but the “pickup 
points” for this service were often at considerable distances 
from the students’ homes. After a plebiscite of the bus 
users, Dickinson’s School Board instituted door-to-door bus 
service and began charging a fee. During the period rele-
vant to this case, about 13% of the students rode the bus; 
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their parents were charged $97 per year for one child or $150 
per year for two children. 402 N. W. 2d, at 898. Such fees 
covered approximately 11% of the cost of providing the bus 
service, and the remainder was provided from state and local 
tax revenues. Ibid.

In 1979, the State enacted the legislation at issue in this 
case. This statute expressly indicates that nonreorganized 
school districts, like Dickinson, may charge a fee for trans-
porting students to school; such fees, however, may not ex-
ceed the estimated cost to the school district of providing the 
service. See N. D. Cent. Code §15-34.2-06.1 (1981 and 
Supp. 1987). The current version of this provision, which 
for convenience will be referred to as the “1979 statute,” 
states in full:

“Charge for bus transportation optional. The school 
board of any school district which has not been reorga-
nized may charge a fee for schoolbus service provided to 
anyone riding on buses provided by the school district. 
For schoolbus service which was started prior to July 1, 
1981, the total fees collected may not exceed an amount 
equal to the difference between the state transportation 
payment and the state average cost for transportation or 
the local school district’s cost, whichever is the lesser 
amount. For schoolbus service started on or after July 
1, 1981, the total fees collected may not exceed an 
amount equal to the difference between the state trans-
portation payment and the local school district’s cost for 
transportation during the preceding school year. Any 
districts that have not previously provided transporta-
tion for pupils may establish charges based on costs esti-
mated by the school board during the first year that 
transportation is provided.”

Appellants are a Dickinson schoolchild, Sarita Kadrmas, 
and her mother, Paula. The Kadrmas family, which also 
includes Mrs. Kadrmas’ husband and two preschool children, 
lives about 16 miles from Sarita’s school. Mr. Kadrmas
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works sporadically in the North Dakota oil fields, and the 
family’s annual income at the time of trial was at or near the 
officially defined poverty level. Until 1985, the Kadrmas 
family had agreed each year to pay the fee for busing Sarita 
to school. Having fallen behind on these and other bills, 
however, the family refused to sign a contract obligating 
them to pay $97 for the 1985 school year. Accordingly, the 
school bus no longer stopped for Sarita, and the family 
arranged to transport her to school privately. The costs 
they incurred that year for Sarita’s transportation exceeded 
$1,000, or about 10 times the fee charged by the school dis-
trict for bus service. This arrangement continued until the 
spring of 1987, when Paula Kadrmas signed a bus service 
contract for the remainder of the 1986 school year and paid 
part of the fee. Mrs. Kadrmas later signed another contract 
for the 1987 school year, and paid about half of the fee for 
that period.

In September 1985, appellants, along with others who have 
since withdrawn from the case, filed an action in state court 
seeking to enjoin appellees—the Dickinson Public Schools 
and various school district officials—from collecting any fee 
for the bus service. The action was dismissed on the merits, 
and an appeal was taken to the Supreme Court of North Da-
kota. After rejecting a state-law challenge, which is not at 
issue here, the court considered appellants’ claim that the 
busing fee violates the Equal Protection Clause of the Four-
teenth Amendment. The court characterized the 1979 stat-
ute as “purely economic legislation,” which “must be upheld 
unless it is patently arbitrary and fails to bear a rational rela-
tionship to any legitimate government purpose.” 402 N. W. 
2d, at 902. The court then concluded “that the charges au-
thorized [by the statute] are rationally related to the legiti-
mate governmental objective of allocating limited resources 
and that the statute does not discriminate on the basis of 
wealth so as to violate federal or state equal protection 
rights.” Id., at 903. The court also rejected the contention 
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that the distinction drawn by the statute between reorga-
nized and nonreorganized school districts violates the Equal 
Protection Clause. The distinction, the court found, serves 
the legitimate objective of promoting reorganization “by alle-
viating parental concerns regarding the cost of student trans-
portation in the reorganized district.” Ibid. Three justices 
dissented on state-law grounds. We noted probable jurisdic-
tion, 484 U. S. 813 (1987), and now affirm.

II
A

Before addressing the merits, we must consider appellees’ 
suggestion that this appeal should be dismissed on procedural 
grounds. After the decision of the Supreme Court of North 
Dakota in this case, Mrs. Kadrmas signed two bus service 
contracts and made partial payment on each. Since the exe-
cution of the first contract on April 6, 1987, Sarita has been 
riding the bus to school, or as appellees put it, “has been con-
tinuously enjoying the benefits of such bus service.” Motion 
to Dismiss 1. Relying on Fahey n . Mallonee, 332 U. S. 245 
(1947), appellees contend that appellants are “estopped” from 
pursuing their constitutional claims because “[i]t is well es-
tablished that one may not retain benefits of an act while at-
tacking the constitutionality of the same act.” Motion to 
Dismiss 1-3.

Fahey was a shareholders’ derivative suit in which a sav-
ings and loan association created under an Act of Congress 
sought to challenge the constitutionality of that same Act. 
This Court refused to consider the challenge, saying: “It 
would be difficult to imagine a more appropriate situation in 
which to apply the doctrine that one who utilizes an Act to 
gain advantages of corporate existence is estopped from 
questioning the validity of its vital conditions.” 332 U. S., at 
256 (emphasis added). The case before us today is not analo-
gous. Appellants obviously are not creatures of any statute, 
and we doubt that plaintiffs are generally forbidden to chal-
lenge a statute simply because they are deriving some benefit



KADRMAS v. DICKINSON PUBLIC SCHOOLS 457

450 Opinion of the Court

from it. Cf. United States v. San Francisco, 310 U. S. 16, 
28-30 (1940); Arnett v. Kennedy, 416 U. S. 134, 152-153 
(1974) (plurality opinion). The “benefit” derived by appel-
lants from the challenged statute, moreover, is inapparent. 
The Dickinson School Board’s authority to provide bus trans-
portation is not given by the challenged statute, but by a 
different provision of state law. See N. D. Cent. Code 
§ 15-34.2-01 (1981). Nor does the 1979 statute itself author-
ize the tax-supported subsidies that make the Dickinson 
school bus particularly attractive to parents in outlying 
areas. The fee that Dickinson is permitted to charge under 
the 1979 statute is itself a burden rather than a benefit to 
appellants, and they are not estopped from raising an equal 
protection challenge to the statute that imposes that burden 
on them.

Appellees also assert that execution of the bus service con-
tracts rendered this case “moot.” Brief for Appellees 32. 
Although appellees do not elaborate this contention or distin-
guish it from the estoppel argument just considered, they 
may be suggesting the absence of an Article III “case or con-
troversy.” If so, they are mistaken. Appellants claim that 
the 1979 statute is unconstitutional to the extent that it au-
thorizes Dickinson to charge a fee for bus service, and they 
seek to prevent such fees from being collected. A decision in 
their favor might relieve them from paying the balance still 
owing under the two contracts that were executed in 1987, 
and would certainly relieve them from future assessments for 
bus service under the authority of the challenged statute. 
Because Sarita was only nine years old at the time of trial, 
and because there are two younger children in the family, the 
ongoing and concrete nature of the controversy between ap-
pellants and the Dickinson Public Schools is readily apparent.

B
Unless a statute provokes “strict judicial scrutiny” because 

it interferes with a “fundamental right” or discriminates 
against a “suspect class,” it will ordinarily survive an equal 
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protection attack so long as the challenged classification is ra-
tionally related to a legitimate governmental purpose. See, 
e. g., San Antonio Independent School Dist. v. Rodriguez, 
411 U. S. 1, 16-17 (1973); Plyler v. Doe, 457 U. S. 202, 216- 
217 (1982); Lyng v. Automobile Workers, 485 U. S. 360, 370 
(1988). Appellants contend that Dickinson’s user fee for bus 
service unconstitutionally deprives those who cannot afford 
to pay it of “minimum access to education.” See Brief for 
Appellants i. Sarita Kadrmas, however, continued to attend 
school during the time that she was denied access to the 
school bus. Appellants must therefore mean to argue that 
the busing fee unconstitutionally places a greater obstacle to 
education in the path of the poor than it does in the path of 
wealthier families. Alternatively, appellants may mean to 
suggest that the Equal Protection Clause affirmatively re-
quires government to provide free transportation to school, 
at least for some class of students that would include Sarita 
Kadrmas. Under either interpretation of appellants’ posi-
tion, we are evidently being urged to apply a form of strict or 
“heightened” scrutiny to the North Dakota statute. Doing 
so would require us to extend the requirements of the Equal 
Protection Clause beyond the limits recognized in our cases, 
a step we decline to take.

We have previously rejected the suggestion that statutes 
having different effects on the wealthy and the poor should 
on that account alone be subjected to strict equal protection 
scrutiny. See, e. g., Harris v. McRae, 448 U. S. 297, 322- 
323 (1980); Ortwein v. Schwab, 410 U. S. 656, 660 (1973). 
Nor have we accepted the proposition that education is a 
“fundamental right,” like equality of the franchise, which 
should trigger strict scrutiny when government interferes 
with an individual’s access to it. See Papasan v. Allain, 
478 U. S. 265, 284 (1986); Plyler v. Doe, supra, at 223; San 
Antonio Independent School Dist. n . Rodriguez, supra, at 
16, 33-36.
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Relying primarily on Plyler v. Doe, supra, however, appel-
lants suggest that North Dakota’s 1979 statute should be sub-
jected to “heightened” scrutiny. This standard of review, 
which is less demanding than “strict scrutiny” but more de-
manding than the standard rational relation test, has gener-
ally been applied only in cases that involved discriminatory 
classifications based on sex or illegitimacy. See, e. g., Clark 
v. Jeter, 486 U. S. 456, 461 (1988); Mississippi University for 
Women v. Hogan, 458 U. S. 718, 723-724, and n. 9 (1982); 
Mills n . Habluetzel, 456 U. S. 91, 101, and n. 8 (1982); Craig 
v. Boren, 429 U. S. 190, 197 (1976). In Plyler, which did not 
fit this pattern, the State of Texas had denied to the children 
of illegal aliens the free public education that it made avail-
able to other residents. Applying a heightened level of 
equal protection scrutiny, the Court concluded that the State 
had failed to show that its classification advanced a substan-
tial state interest. 457 U. S., at 217-218, and n. 16, 224, 
230. We have not extended this holding beyond the “unique 
circumstances,” id., at 239 (Powell, J., concurring), that pro-
voked its “unique confluence of theories and rationales,” id., 
at 243 (Burger, C. J., dissenting). Nor do we think that the 
case before us today is governed by the holding in Plyler. 
Unlike the children in that case, Sarita Kadrmas has not been 
penalized by the government for illegal conduct by her par-
ents. See id., at 220; id., at 238 (Powell, J., concurring). 
On the contrary, Sarita was denied access to the school bus 
only because her parents would not agree to pay the same 
user fee charged to all other families that took advantage of 
the service. Nor do we see any reason to suppose that this 
user fee will “promot[e] the creation and perpetuation of a 
subclass of illiterates within our boundaries, surely adding 
to the problems and costs of unemployment, welfare, and 
crime.” Id., at 230; see also id., at 239 (Powell, J., concur-
ring). Cf. N. D. Cent. Code § 15-43-11.2 (1981) (“A [school] 
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board may waive any fee if any pupil or his parent or guard-
ian shall be unable to pay such fees. No pupil’s rights or 
privileges, including the receipt of grades or diplomas, may 
be denied or abridged for nonpayment of fees”). The case 
before us does not resemble Plyler, and we decline to extend 
the rationale of that decision to cover this case.

Appellants contend, finally, that whatever label is placed 
on the standard of review, this case is analogous to decisions 
in which we have held that government may not withhold 
certain especially important services from those who are un-
able to pay for them. Appellants cite Griffin v. Illinois, 351 
U. S. 12 (1956) (right to appellate review of a criminal convic-
tion conditioned on the purchase of a trial transcript); Smith 
v. Bennett, 365 U. S. 708 (1961) (application for writ of ha-
beas corpus accepted only when accompanied by a filing fee); 
Boddie v. Connecticut, 401 U. S. 371 (1971) (action for disso-
lution of marriage could be pursued only upon payment of 
court fees and costs for service of process); Lindsey v. 
Normet, 405 U. S. 56 (1972) (appeal from civil judgments in 
certain landlord-tenant disputes conditioned on the posting of 
a bond for twice the amount of rent expected to accrue during 
the appellate process); and Little v. Streater, 452 U. S. 1 
(1981) (fee for blood test in quasi-criminal paternity action 
brought against the putative father of a child receiving public 
assistance). See Brief for Appellants 22-23.

Leaving aside other distinctions that might be found be-
tween these cases and the one before us today, each involved 
a rule that barred indigent litigants from using the judicial 
process in circumstances where they had no alternative to 
that process. Decisions invalidating such rules are inappo-
site here. In contrast to the “utter exclusiveness of court ac-
cess and court remedy,” United States v. Kras, 409 U. S. 
434, 445 (1973), North Dakota does not maintain a legal or a 
practical monopoly on the means of transporting children to
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school. Thus, unlike the complaining parties in all the cases 
cited by appellants, the Kadrmas family could and did find a 
private alternative to the public school bus service for which 
Dickinson charged a fee. That alternative was more expen-
sive, to be sure, and we have no reason to doubt that genuine 
hardships were endured by the Kadrmas family when Sarita 
was denied access to the bus. Such facts, however, do not 
imply that the Equal Protection Clause has been violated. 
In upholding a filing fee for voluntary bankruptcy actions, for 
example, we observed: “[Bankruptcy is not the only method 
available to a debtor for the adjustment of his legal relation-
ship with his creditors. . . . However unrealistic the remedy 
may be in a particular situation, a debtor, in theory, and 
often in actuality, may adjust his debts by negotiated agree-
ment with his creditors.” Ibid. Similarly, we upheld a stat-
ute that required indigents to pay a filing fee for appellate 
review of adverse welfare benefits decisions. Ortwein v. 
Schwab, 410 U. S. 656 (1973). Noting that the case did not 
involve a “suspect classification,” we held that the “applicable 
standard is that of rational justification.” Id., at 660. It is 
plain that the busing fee in this case more closely resembles 
the fees that were upheld in Kras and Ortwein than it resem-
bles the fees that were invalidated in the cases on which ap-
pellants rely. Those cases therefore do not support the sug-
gestion that North Dakota’s 1979 statute violates the Equal 
Protection Clause.*

Applying the appropriate test—under which a statute is 
upheld if it bears a rational relation to a legitimate govem- 

*Appellants also suggest that their position is supported by Bearden v. 
Georgia, 461 U. S. 660 (1983). We disagree. In Bearden, we held that a 
trial court erred “in automatically revoking probation because the [of-
fender] could not pay his fine, without determining that [he] had not made 
sufficient bona fide efforts to pay or that adequate alternative forms of 
punishment did not exist.” Id., at 662. Whether this decision is consid-
ered under equal protection or due process principles, see id., at 664-667, 
the criminal-sentencing decision at issue in Bearden is not analogous to the 
user fee at issue in the case before us.
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ment objective—we think it is quite clear that a State’s deci-
sion to allow local school boards the option of charging 
patrons a user fee for bus service is constitutionally permissi-
ble. The Constitution does not require that such service be 
provided at all, and it is difficult to imagine why choosing to 
offer the service should entail a constitutional obligation to 
offer it for free. No one denies that encouraging local school 
districts to provide school bus service is a legitimate state 
purpose or that such encouragement would be undermined by 
a rule requiring that general revenues be used to subsidize an 
optional service that will benefit a minority of the district’s 
families. It is manifestly rational for the State to refrain 
from undermining its legitimate objective with such a rule.

C
Appellants contend that, even without the application of 

strict or heightened scrutiny, the 1979 statute violates equal 
protection because it permits user fees for bus service only in 
nonreorganized school districts. This distinction, they say, 
can be given no rational justification whatsoever. Brief for 
Appellants 19-22. The principles governing our review of 
this claim are well established. “‘The Fourteenth Amend-
ment does not prohibit legislation merely because it is spe-
cial, or limited in its application to a particular geographical 
or political subdivision of the state.’ Fort Smith Light Co. v. 
Paving Dist., 274 U. S. 387, 391 (1927). Rather, the Equal 
Protection Clause is offended only if the statute’s classifica-
tion ‘rests on grounds wholly irrelevant to the achievement of 
the State’s objective.’ McGowan n . Maryland, 366 U. S. 
420, 425 (1961); Kotch v. Board of River Port Pilot Comm’rs, 
330 U. S. 552, 556 (1947).” Holt Civic Club v. Tuscaloosa, 
439 U. S. 60, 71 (1978). Social and economic legislation like 
the statute at issue in this case, moreover, “carries with it a 
presumption of rationality that can only be overcome by a 
clear showing of arbitrariness and irrationality.” Hodel n . 
Indiana, 452 U. S. 314, 331-332 (1981). “[W]e will not over-
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turn such a statute unless the varying treatment of different 
groups or persons is so unrelated to the achievement of any 
combination of legitimate purposes that we can only conclude 
that the legislature’s actions were irrational.” Vance v. 
Bradley, 440 U. S. 93, 97 (1979). In performing this analy-
sis, we are not bound by explanations of the statute’s ratio-
nality that may be offered by litigants or other courts. 
Rather, those challenging the legislative judgment must con-
vince us “that the legislative facts on which the classification 
is apparently based could not reasonably be conceived to be 
true by the governmental decisionmaker.” Id., at 111.

Applying these principles to the present case, we conclude 
that appellants have failed to carry the “heavy burden” of 
demonstrating that the challenged statute is both arbitrary 
and irrational. Hodel v. Indiana, supra, at 332. The court 
below offered the following justification for the distinction 
drawn between reorganized and nonreorganized districts:

“The obvious purpose of [statutes treating reorganized 
and nonreorganized schools differently] is to encourage 
school district reorganization with a concomitant tax 
base expansion and an enhanced and more effective 
school system. The legislation provides incentive for 
the people to approve school district reorganization by 
alleviating parental concerns regarding the cost of stu-
dent transportation in the reorganized district.” 402 
N. W. 2d, at 903.

Appellees offer a more elaborate, but not incompatible, 
explanation:

“[T]he authorization of the bus fee to be charged by dis-
tricts such as Dickinson has nothing to do with the re-
organization of school districts. The reasoning for it is 
to simply have the few that use the service pay a small 
portion of that cost in exchange for the substantial bene-
fits received.
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“The only reason that the fee authorization was not ex-
tended to reorganized districts is that those districts, 
prior to the passage of the statute permitting fees, were 
already committed on an individual district basis to some 
type of transportation system which had been submitted 
to and approved by the voters in each separate district. 
To permit the 1979 statute authorizing fees to be retro-
actively effective in reorganized districts would have 
been an obvious impairment of existing legal relation-
ships since the already established transportation sys-
tems in the various reorganized districts did not include 
any authority to charge a fee.” Brief for Appellees 16.

The State of North Dakota informs us that the 1979 legisla-
tion was proposed to the legislature by the Dickinson School 
District itself, which had for several years been charging 
transportation fees and which “became concerned when it 
appeared that the 1979 Legislature would enact a statute 
prohibiting charging the fee.” Brief for State of North 
Dakota as Amicus Curiae 6-7 (citations to legislative his-
tory omitted). The State’s account of the reason for confin-
ing the express authorization of fees to nonreorganized 
schools districts is the same as the account offered by appel-
lees. Id., at 9.

The explanation offered by appellees and the State is ade-
quate to rebut appellants’ contention that the distinction 
drawn between reorganized and nonreorganized districts is 
arbitrary and irrational. The Supreme Court of North Da-
kota has said, and the State agrees, that all reorganized 
school districts are presently required to furnish or pay for 
transportation for students living as far away from school as 
Sarita Kadrmas does. See 402 N. W. 2d, at 903 (citing 
N. D. Cent. Code § 15-27.3-10 (Supp. 1987)); Tr. of Oral Arg. 
32. This requirement, however, is not imposed directly by 
statute, but rather by the reorganization plans that are 
statutorily required in the reorganization process. With
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certain specified exceptions (not including the transportation 
provisions), those reorganization plans may be changed by 
the voters in the affected districts. N. D. Cent. Code 
§15-27.3-19 (Supp. 1987). Although it appears that no 
reorganized district has ever used this mechanism to adopt a 
user fee like Dickinson’s, we have not been informed that 
such a step could not legally be taken. Thus, the one defi-
nitely established difference between reorganized and non-
reorganized districts is this: in the latter, local school boards 
may impose a bus service user fee on their own authority, 
while the direct approval of the voters would be required 
in reorganized districts. That difference, however, simply 
reflects voluntary agreements made during the history of 
North Dakota’s reorganization process, and it could scarcely 
be thought to make the State’s laws arbitrary or irrational.

Even if we assume, as appellants apparently do, that the 
State has forbidden reorganized school districts to charge 
user fees for bus service under any circumstances, it is evi-
dent that the legislature could conceivably have believed that 
such a policy would serve the legitimate purpose of fulfilling 
the reasonable expectations of those residing in districts with 
free busing arrangements imposed by reorganization plans. 
Because this purpose could have no application to nonreorga-
nized districts, the legislature could just as rationally con-
clude that those districts should have the option of imposing 
user fees on those who take advantage of the service they are 
offered.

In sum, the statute challenged in this case discriminates 
against no suspect class and interferes with no fundamental 
right. Appellants have failed to carry the heavy burden of 
demonstrating that the statute is arbitrary and irrational. 
The Supreme Court of North Dakota correctly concluded that 
the statute does not violate the Equal Protection Clause of 
the Fourteenth Amendment, and its judgment is

Affirmed.
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Justi ce  Marshall , with whom Justic e  Brennan  joins, 
dissenting.

In San Antonio Independent School Dist. v. Rodriguez, 
411 U. S. 1 (1973), I wrote that the Court’s holding was a 
“retreat from our historic commitment to equality of educa-
tional opportunity and [an] unsupportable acquiescence in a 
system which deprives children in their earliest years of the 
chance to reach their full potential.” Id., at 71 (dissenting). 
Today, the Court continues the retreat from the promise of 
equal educational opportunity by holding that a school dis-
trict’s refusal to allow an indigent child who lives 16 miles 
from the nearest school to use a school-bus service without 
paying a fee does not violate the Fourteenth Amendment’s 
Equal Protection Clause. Because I do not believe that this 
Court should sanction discrimination against the poor with 
respect to “perhaps the most important function of state and 
local governments,” Brown v. Board of Education, 347 U. S. 
483, 493 (1954), I dissent.

The Court’s opinion suggests that this case does not con-
cern state action that discriminates against the poor with re-
gard to the provision of a basic education. The Court notes 
that the particular governmental action challenged in this 
case involves the provision of transportation, rather than the 
provision of educational services. See ante, at 459-460, 
460-461. Moreover, the Court stresses that the denial of 
transportation to Sarita Kadrmas did not in fact prevent her 
from receiving an education; notwithstanding the denial of 
bus service, Sarita’s family ensured that she attended school 
each day. See ante, at 458, 460-461.1 To the Court, then, *

’The Court therefore does not address the question whether a State 
constitutionally could deny a child access to a minimally adequate edu-
cation. In prior cases, this Court explicitly has left open the question 
whether such a deprivation of access would violate a fundamental constitu-
tional right. See Papasan v. Allain, 478 U. S. 265, 284 (1986); San Anto-
nio Independent School Dist. v. Rodriguez, 411 U. S. 1, 25, n. 60, 36-37 
(1973). That question remains open today.
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this case presents no troublesome questions; indeed, the 
Court’s facile analysis suggests some perplexity as to why 
this case ever reached this Court.

I believe the Court’s approach forgets that the Constitu-
tion is concerned with “sophisticated as well as simple- 
minded modes of discrimination.” Lane v. Wilson, 307 U. S. 
268, 275 (1939). This case involves state action that places a 
special burden on poor families in their pursuit of education. 
Children living far from school can receive a public education 
only if they have access to transportation; as the state court 
noted in this case, “a child must reach the schoolhouse door 
as a prerequisite to receiving the educational opportunity of-
fered therein.” 402 N. W. 2d 897, 901 (N.D. 1987). Indeed, 
for children in Sarita’s position, imposing a fee for transpor-
tation is no different in practical effect from imposing a fee 
directly for education. Moreover, the fee involved in this 
case discriminated against Sarita’s family because it neces-
sarily fell more heavily upon the poor than upon wealthier 
members of the community.2 Cf. Bullock n . Carter, 405 
U. S. 134, 144 (1972) (voting system based on flat fees “falls 
with unequal weight on voters, as well as candidates, accord-
ing to their economic status”); Griffin v. Illinois, 351 U. S. 
12, 17, n. 11 (1956) (opinion of Black, J.) (state law imposing 
flat fee for trial transcript is “nondiscriminatory on its face,” 
but “grossly discriminatory in its operation”). This case 
therefore presents the question whether a State may dis-
criminate against the poor in providing access to education. 
I regard this question as one of great urgency.

As I have stated on prior occasions, proper analysis of 
equal protection claims depends less on choosing the “formal 
label” under which the claim should be reviewed than upon 
identifying and carefully analyzing the real interests at stake.

2 There is no dispute that the Kadrmas family was indigent at the time 
relevant to this litigation. The family’s annual income at the time of trial 
was at or near the poverty line. In addition, the family was heavily in 
debt, owing a total of $13,000.
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Cleburne v. Cleburne Living Center, Inc., 473 U. S. 432, 478 
(1985) (Marshal l , J., dissenting); see Selective Service Sys-
tem v. Minnesota Public Interest Research Group, 468 U. S. 
841, 876 (1984) (Marshall , J., dissenting). In particular, 
the Court should focus on “the character of the classification 
in question, the relative importance to individuals in the class 
discriminated against of the governmental benefits that they 
do not receive, and the asserted state interests in support 
of the classification.” Dandridge n . Williams, 397 U. S. 
471, 521 (1970) (Marshall , J., dissenting); see San Antonio 
Independent School Dist. v. Rodriguez, supra, at 98-99 
(Marshall , J., dissenting). Viewed from this perspective, 
the discrimination inherent in the North Dakota statute fails 
to satisfy the dictates of the Equal Protection Clause.

The North Dakota statute discriminates on the basis of 
economic status. This Court has determined that classifica-
tions based on wealth are not automatically suspect. See, 
e. g., Maher v. Roe, 432 U. S. 464, 470-471 (1977). Such 
classifications, however, have a measure of special constitu-
tional significance. See, e. g., McDonald v. Board of Elec-
tion Comm’rs of Chicago, 394 U. S. 802, 807 (1969) (“[A] 
careful examination on our part is especially warranted 
where lines are drawn on the basis of wealth. . .”); Harper n . 
Virginia Bd. of Elections, 383 U. S. 663, 668 (1966) (“Lines 
drawn on the basis of wealth or property . . . are tradition-
ally disfavored”). This Court repeatedly has invalidated 
statutes, on their face or as applied, that discriminated 
against the poor. See, e. g., Little v. Streater, 452 U. S. 1 
(1981); Bullock v. Carter, supra; Harper n . Virginia Bd. of 
Elections, supra; Griffin v. Illinois, supra. The Court has 
proved most likely to take such action when the laws in ques-
tion interfered with the access of the poor to the political and 
judicial processes. One source of these decisions, in my 
view, is a deep distrust of policies that specially burden the 
access of disadvantaged persons to the governmental institu-
tions and processes that offer members of our society an
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opportunity to improve their status and better their lives. 
The intent of the Fourteenth Amendment was to abolish 
caste legislation. See Plyler n . Doe, 457 U. S. 202, 213 
(1982). When state action has the predictable tendency to 
entrap the poor and create a permanent underclass, that in-
tent is frustrated. See id., at 234 (Blackm un , J., concur-
ring). Thus, to the extent that a law places discriminatory 
barriers between indigents and the basic tools and opportuni-
ties that might enable them to rise, exacting scrutiny should 
be applied.

The statute at issue here burdens a poor person’s interest 
in an education. The extraordinary nature of this interest 
cannot be denied. This Court’s most famous statement on 
the subject is contained in Brown n . Board of Education, 347 
U. S., at 493:

“[Education is perhaps the most important function of 
state and local governments. Compulsory school at-
tendance laws and the great expenditures for education 
both demonstrate our recognition of the importance of 
education to our democratic society. It is required in 
the performance of our most basic public responsibilities, 
even service in the armed forces. It is the very founda-
tion of good citizenship. Today it is a principal instru-
ment in awakening the child to cultural values, in pre-
paring him for later professional training, and in helping 
him to adjust normally to his environment. In these 
days, it is doubtful that any child may reasonably be ex-
pected to succeed in life if he is denied the opportunity of 
an education.”

Since Brown, we frequently have called attention to the vital 
role of education in our society. We have noted that “educa-
tion is necessary to prepare citizens to participate effectively 
and intelligently in our open political system . . . .” Wis-
consin v. Yoder, 406 U. S. 205, 221 (1972); see San Antonio 
Independent School Dist. v. Rodriguez, 411 U. S., at 112-115 
(Marshall , J., dissenting). We also have recognized that
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education prepares individuals to become self-reliant partici-
pants in our economy. See Plyler n . Doe, supra, at 221-222; 
Wisconsin v. Yoder, supra, at 221. A statute that erects 
special obstacles to education in the path of the poor naturally 
tends to consign such persons to their current disadvantaged 
status. By denying equal opportunity to exactly those who 
need it most, the law not only militates against the ability of 
each poor child to advance herself or himself, but also in-
creases the likelihood of the creation of a discrete and perma-
nent underclass. Such a statute is difficult to reconcile with 
the framework of equality embodied in the Equal Protection 
Clause.

This Court’s decision in Plyler v. Doe, supra, supports 
these propositions. The Court in Plyler upheld the right of 
the children of illegal aliens to receive the free public educa-
tion that the State of Texas made available to other resi-
dents. The Court in that case engaged in some discussion of 
alienage, a classification not relevant here. The decision, 
however, did not rest upon this basis. Rather, the Court 
made clear that the infirmity of the Texas law stemmed from 
its differential treatment of a discrete and disadvantaged 
group of children with respect to the provision of education. 
The Court stated that education is not “merely some govern-
mental ‘benefit’ indistinguishable from other forms of social 
welfare legislation.” Id., at 221. The Court further com-
mented that the state law “poses an affront to one of the 
goals of the Equal Protection Clause: the abolition of gov-
ernmental barriers presenting unreasonable obstacles to ad-
vancement on the basis of individual merit. ” Id., at 221-222. 
Finally, the Court called attention to the tendency of the 
Texas law to create a distinct underclass of impoverished il-
literates who would be unable to participate in and contribute 
to society. See id., at 222-224. The Plyler Court’s reason-
ing is fully applicable here. As in Plyler, the State in this 
case has acted to burden the educational opportunities of a
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disadvantaged group of children, who need an education to 
become full participants in society.

The State’s rationale for this policy is based entirely on 
fiscal considerations. The State has allowed Dickinson and 
certain other school districts to charge a nonwaivable flat 
fee for bus service so that these districts may recoup part of 
the costs of the service. The money that Dickinson collects 
from applying the busing fee to indigent families, however, 
represents a minuscule proportion of the costs of the bus 
service. As the Court notes, ante, at 454, all of the fees col-
lected by Dickinson amount to only 11% of the cost of provid-
ing the bus service, and the fees collected from poor families 
represent a small fraction of the total fees. Exempting indi-
gent families from the busing fee therefore would not require 
Dickinson to make any significant adjustments in either the 
operation or the funding of the bus service. Indeed, as the 
Court states, most school districts in the State provide full 
bus service without charging any fees at all. See ante, at 
465. The state interest involved in this case is therefore in-
substantial; it does not begin to justify the discrimination 
challenged here.

The Court’s decision to the contrary “demonstrates once 
again a ‘callous indifference to the realities of life for the 
poor.’” Selective Service System n . Minnesota Public Inter-
est Research Group, 468 U. S., at 876 (Marshal l , J., dis-
senting), quoting Flagg Bros., Inc. v. Brooks, 436 U. S. 149, 
166 (1978) (Marshal l , J., dissenting). These realities may 
not always be obvious from the Court’s vantage point, but 
the Court fails in its constitutional duties when it refuses, 
as it does today, to make even the effort to see. For the 
poor, education is often the only route by which to become 
full participants in our society. In allowing a State to bur-
den the access of poor persons to an education, the Court de-
nies equal opportunity and discourages hope. I do not be-
lieve the Equal Protection Clause countenances such a result. 
I therefore dissent.
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Justic e  Steven s , with whom Justi ce  Blackmu n  joins, 
dissenting.

When the sovereign applies different rules to different seg-
ments of its jurisdiction, it must have a rational basis for 
doing so. “The term ‘rational,’ of course, includes a require-
ment that an impartial lawmaker could logically believe that 
the classification would serve a legitimate public purpose that 
transcends the harm to the members of the disadvantaged 
class.” Cleburne v. Cleburne Living Center, Inc., 473 U. S. 
432, 452 (1985) (Steve ns , J., concurring) (footnote omitted). 
In this case, Justi ce  Marshall  accurately explicates the 
harm to certain members of the disadvantaged class. And 
since the Supreme Court of the State of North Dakota has 
unequivocally identified the actual purpose of the geographic 
discrimination, I would not second-guess that conclusion and 
presume that the harm Justi ce  Marsh all  describes has 
been imposed for other reasons.

The State Supreme Court explained:
“The obvious purpose of such legislation is to encourage 
school district reorganization with a concomitant tax 
base expansion and an enhanced and more effective 
school system. The legislation provides incentive for 
the people to approve school district reorganization by 
alleviating parental concerns regarding the cost of stu-
dent transportation in the reorganized district.” 402 
N. W. 2d 897, 903 (1987).

This explanation of the state legislative purpose makes two 
propositions perfectly clear. First, free bus transportation 
is an important component of public education in a sparsely 
populated State; otherwise the alleviation of parental con-
cerns regarding the cost of student transportation in a reor-
ganized district could not have been expected to motivate a 
significant number of voters. Second, after the voters in a 
school district have had a fair opportunity to decide whether
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or not to reorganize,*  there is no longer any justification at 
all for allowing the nonreorganized districts to place an obsta-
cle in the paths of poor children seeking an education in some 
parts of the State that has been removed in other parts of the 
State. Cf. G. D. Searle & Co. v. Cohn, 455 U. S. 404, 420 
(1982) (Steven s , J., dissenting) (“[T]he Constitution requires 
a rational basis for the special burden imposed on the dis-
favored class as well as a reason for treating that class 
differently”).

Thus, the State Supreme Court’s explanation of the pur-
pose of this discrimination does not include the “elements of 
legitimacy and neutrality that must always characterize the 
performance of the sovereign’s duty to govern impartially.” 
Cleburne, supra, at 452 (footnote omitted). Accordingly, I 
respectfully dissent.

*As the majority recognizes, the North Dakota Legislature has encour-
aged reorganization-since 1947. See ante, at 453.
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FRISBY ET AL. V. SCHULTZ ET AL.

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR 
THE SEVENTH CIRCUIT

No. 87-168. Argued April 20, 1988—Decided June 27, 1988

Brookfield, Wisconsin, enacted an ordinance making it “unlawful for any 
person to engage in picketing before or about the residence or dwelling 
of any individual,” and declaring that the primary purpose of the ban is 
to “protec[t] and preserv[e] the home” through assurance “that members 
of the community enjoy in their homes ... a feeling of well-being, tran-
quility, and privacy.” Appellees, who wish to picket a particular home 
in Brookfield, filed suit under 42 U. S. C. § 1983 against appellants, the 
town and several of its officials, alleging that the ordinance violated the 
First Amendment. The Federal District Court granted appellees’ mo-
tion for a preliminary injunction, concluding that the ordinance was not 
narrowly tailored enough to restrict protected speech in a public forum. 
The Court of Appeals ultimately affirmed.

Held: The ordinance is not facially invalid under the First Amendment. 
Pp. 479-488.

(a) Although the town’s streets are narrow and of a residential charac-
ter, they are nevertheless traditional public fora, Carey v. Brown, 447 
U. S. 455, and, therefore, the ordinance must be judged against the 
stringent standards this Court has established for restrictions on speech 
in such fora. Perry Education Assn. v. Perry Local Educators’ Assn., 
460 U. S. 37. Pp. 480-481.

(b) The ordinance is content neutral and cannot be read as containing 
an implied exception for peaceful labor picketing on the theory that an 
express state law protection for such picketing takes precedence. This 
Court will defer to the rejection of that theory by the lower courts, 
which are better schooled in and more able to interpret Wisconsin law. 
Pp. 481-482.

(c) The ordinance leaves open ample alternative channels of communi-
cation. Although the precise scope of the ordinance’s ban is not further 
described within its text, its use of the singular form of the words “resi-
dence” and “dwelling” suggests that it is intended to prohibit only picket-
ing focused on, and taking place in front of, a particular residence, a 
reading which is supported by appellants’ representations at oral argu-
ment. The lower courts’ contrary interpretation of the ordinance as 
banning “all picketing in residential areas” constitutes plain error, 
and runs afoul of the well-established principle that statutes will be 
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interpreted to avoid constitutional difficulties. Viewed in the light 
of the narrowing construction, the ordinance allows protestors to enter 
residential neighborhoods, either alone or marching in groups; to go 
door-to-door to proselytize their views or distribute literature; and to 
contact residents through the mails or by telephone, short of harass-
ment. Pp. 482-484.

(d) As is evidenced by its text, the ordinance serves the significant 
government interest of protecting residential privacy. An important 
aspect of such privacy is the protection of unwilling listeners within their 
homes from the intrusion of objectionable or unwanted speech. See, 
e. g., FCC v. Pacifica Foundation, 438 U. S. 726. Moreover, the ordi-
nance is narrowly tailored to serve that governmental interest, since, al-
though its ban is complete, it targets and eliminates no more than the 
exact source of the “evil” it seeks to remedy: offensive and disturbing 
picketing focused on a “captive” home audience. It does not prohibit 
more generally directed means of public communication that may not be 
completely banned in residential areas. Pp. 484-488.

822 F. 2d 642, reversed.

O’Con no r , J., delivered the opinion of the Court, in which Rehn qu ist , 
C. J., and Bla ckmu n , Scal ia , and Ken ne dy , JJ., joined. Whit e , J., 
filed an opinion concurring in the judgment, post, p. 488. Brenn an , J., 
filed a dissenting opinion, in which Mars hal l , J., joined, post, p. 491. 
Stev ens , J., filed a dissenting opinion, post, p. 496.

Harold H. Fuhrman argued the cause and filed briefs for 
appellants.

Steven Frederick McDowell argued the cause for appellees. 
With him on the brief was Walter M. Weber.*

* Briefs of amici curiae urging reversal were filed for the National In-
stitute of Municipal Law Officers by William I. Thornton, Jr., Roy D. 
Bates, William H. Taube, Roger F. Cutler, Robert J. Alfton, James K. 
Baker, Joseph N. deRaismes, Frank B. Gummey III, Robert J. Mangier, 
Neal E. McNeill, Analeslie Muncy, Dante R. Pellegrini, Clifford D. 
Pierce, Jr., Charles S. Rhyne, and Benjamin L. Brown; for the National 
League of Cities et al. by Benna Ruth Solomon and Mark B. Rotenberg; 
and for the Pacific Legal Foundation by Ronald A. Zumbrun and Robin L. 
Rivett.

Briefs of amici curiae urging affirmance were filed for the American 
Civil Liberties Union et al. by Harvey Grossman, Jane M. Whicher, Jona-
than K. Baum, John A. Powell, Steven R. Shapiro, and William Lynch; 
for the American Federation of Labor and Congress of Industrial Orga-
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Justi ce  O’Connor  delivered the opinion of the Court.
Brookfield, Wisconsin, has adopted an ordinance that com-

pletely bans picketing “before or about” any residence. This 
case presents a facial First Amendment challenge to that 
ordinance.

I
Brookfield, Wisconsin, is a residential suburb of Milwaukee 

with a population of approximately 4,300. The appellees, 
Sandra C. Schultz and Robert C. Braun, are individuals 
strongly opposed to abortion and wish to express their views 
on the subject by picketing on a public street outside the 
Brookfield residence of a doctor who apparently performs 
abortions at two clinics in neighboring towns. Appellees and 
others engaged in precisely that activity, assembling outside 
the doctor’s home on at least six occasions between April 20, 
1985, and May 20, 1985, for periods ranging from one to one 
and a half hours. The size of the group varied from 11 to 
more than 40. The picketing was generally orderly and 
peaceful; the town never had occasion to invoke any of its 
various ordinances prohibiting obstruction of the streets, 
loud and unnecessary noises, or disorderly conduct. None-
theless, the picketing generated substantial controversy and 
numerous complaints.

The Town Board therefore resolved to enact an ordinance 
to restrict the picketing. On May 7, 1985, the town passed 
an ordinance that prohibited all picketing in residential neigh-
borhoods except for labor picketing. But after reviewing 
this Court’s decision in Carey v. Brown, 447 U. S. 455 (1980), 
which invalidated a similar ordinance as a violation of the 

nizations by Marsha S. Berzon and Laurence Gold; and for the Rutherford 
Institute et al. by Robert R. Melnick, William Bonner, John F. South-
worth, Jr., W. Charles Bundren, Alfred J. Lindh, Ira W. Still III, Wil-
liam B. Hollberg, Randall A. Pentiuk, Thomas W. Strahan, John W. 
Whitehead, A. Eric Johnston, and David E. Morris.

Charles E. Rice, Thomas Patrick Monaghan, and James M. Henderson, 
Sr., filed a brief for the American Life League, Inc., et al. as amici curiae.
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Equal Protection Clause, the town attorney instructed the 
police not to enforce the new ordinance and advised the Town 
Board that the ordinance’s labor picketing exception likely 
rendered it unconstitutional. This ordinance was repealed 
on May 15, 1985, and replaced with the following flat ban on 
all residential picketing:

“It is unlawful for any person to engage in picketing be-
fore or about the residence or dwelling of any individual 
in the Town of Brookfield.” App. to Juris. Statement 
A-28.

The ordinance itself recites the primary purpose of this 
ban: “the protection and preservation of the home” through 
assurance “that members of the community enjoy in their 
homes and dwellings a feeling of well-being, tranquility, and 
privacy.” Id., at A-26. The Town Board believed that a 
ban was necessary because it determined that “the practice 
of picketing before or about residences and dwellings causes 
emotional disturbance and distress to the occupants . . . [and] 
has as its object the harassing of such occupants.” Id., at 
A-26—A-27. The ordinance also evinces a concern for pub-
lic safety, noting that picketing obstructs and interferes with 
“the free use of public sidewalks and public ways of travel.” 
Id., at A-27.

On May 18, 1985, appellees were informed by the town at-
torney that enforcement of the new, revised ordinance would 
begin on May 21, 1985. Faced with this threat of arrest and 
prosecution, appellees ceased picketing in Brookfield and 
filed this lawsuit in the United States District Court for the 
Eastern District of Wisconsin. The complaint was brought 
under 42 U. S. C. § 1983 and sought declaratory as well as 
preliminary and permanent injunctive relief on the grounds 
that the ordinance violated the First Amendment. Ap-
pellees named appellants—the three members of the Town 
Board, the Chief of Police, the town attorney, and the town 
itself—as defendants.
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The District Court granted appellees’ motion for a prelimi-
nary injunction. The court concluded that the ordinance was 
not narrowly tailored enough to restrict protected speech in a 
public forum. 619 F. Supp. 792, 797 (1985). The District 
Court’s order specified that unless the appellants requested a 
trial on the merits within 60 days or appealed, the prelimi-
nary injunction would become permanent. Appellants re-
quested a trial and also appealed the District Court’s entry of 
a preliminary injunction.

A divided panel of the United States Court of Appeals for 
the Seventh Circuit affirmed. 807 F. 2d 1339 (1986). The 
Court of Appeals subsequently vacated this decision, how-
ever, and ordered a rehearing en banc. 818 F. 2d 1284 
(1987). After rehearing, the Court of Appeals affirmed the 
judgment of the District Court by an equally divided vote. 
822 F. 2d 642 (1987). Contending that the Court of Appeals 
had rendered a final judgment holding the ordinance “to be 
invalid as repugnant to the Constitution,” 28 U. S. C. § 1254 
(2), appellants attempted to invoke our mandatory appellate 
jurisdiction. App. to Juris. Statement A-25 (citing § 1254 
(2)). We postponed further consideration of our appellate ju-
risdiction until the hearing on the merits. 484 U. S. 1003 
(1988).

Appellees argue that there is no jurisdiction under § 1254 
(2) due to the lack of finality. They point out that the Dis-
trict Court entered only a preliminary injunction and that ap-
pellants requested a trial on the merits, which has yet to be 
conducted. These considerations certainly suggest a lack of 
finality. Yet despite the formally tentative nature of its 
order, the District Court appeared ready to enter a final 
judgment since it indicated that unless a trial was requested 
a permanent injunction would issue. In addition, while ap-
pellants initially requested a trial, they no longer adhere to 
this position and now say that they would have no additional 
arguments to offer at such a trial. Tr. of Oral Arg. 7. In 
the context of this case, however, there is no need to decide
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whether jurisdiction is proper under § 1254(2). Because the 
question presented is of substantial importance, and because 
further proceedings below would not likely aid our consid-
eration of it, we choose to avoid the finality issue simply 
by granting certiorari. Accordingly, we dismiss the appeal 
and, treating the jurisdictional statement as a petition for 
certiorari, now grant the petition. See 28 U. S. C. §2103. 
Cf. Mississippi Power & Light Co. v. Mississippi ex rel. 
Moore, ante, at 369, n. 10. For convenience, however, we 
shall continue to refer to the parties as appellants and appel-
lees, as we have in previous cases. See ibid.; Peralta v. 
Heights Medical Center, Inc., 485 U. S. 80, 84, n. 4 (1988).

II
The antipicketing ordinance operates at the core of the 

First Amendment by prohibiting appellees from engaging in 
picketing on an issue of public concern. Because of the im-
portance of “uninhibited, robust, and wide-open” debate on 
public issues, New York Times Co. v. Sullivan, 376 U. S. 
254, 270 (1964), we have traditionally subjected restrictions 
on public issue picketing to careful scrutiny. See, e. g., 
Boos v. Barry, 485 U. S. 312, 318 (1988); United States v. 
Grace, 461 U. S. 171 (1983); Carey v. Brown, 447 U. S. 455 
(1980). Of course, “[e]ven protected speech is not equally per-
missible in all places and at all times.” Cornelius n . NAACP 
Legal Defense & Educational Fund, Inc., 473 U. S. 788, 799 
(1985).

To ascertain what limits, if any, may be placed on pro-
tected speech, we have often focused on the “place” of that 
speech, considering the nature of the forum the speaker 
seeks to employ. Our cases have recognized that the stand-
ards by which limitations on speech must be evaluated “differ 
depending on the character of the property at issue.” Perry 
Education Assn. v. Perry Local Educators’ Assn., 460 U. S. 
37, 44 (1983). Specifically, we have identified three types of 
fora: “the traditional public forum, the public forum created
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by government designation, and the nonpublic forum.” Cor-
nelius, supra, at 802.

The relevant forum here may be easily identified: appellees 
wish to picket on the public streets of Brookfield. Ordi-
narily, a determination of the nature of the forum would 
follow automatically from this identification; we have repeat-
edly referred to public streets as the archetype of a tradi-
tional public forum. See, e. g., Boos v. Barry, supra, at 318; 
Cornelius, supra, at 802; Perry, 460 U. S., at 45. “[T]ime 
out of mind” public streets and sidewalks have been used for 
public assembly and debate, the hallmarks of a traditional 
public forum. See ibid.; Hague v. CIO, 307 U. S. 496, 515 
(1939) (Roberts, J.). Appellants, however, urge us to disre-
gard these “clichés.” Tr. of Oral Arg. 16. They argue that 
the streets of Brookfield should be considered a nonpublic 
forum. Pointing to the physical narrowness of Brookfield’s 
streets as well as to their residential character, appellants 
contend that such streets have not by tradition or designation 
been held open for public communication. See Brief for Ap-
pellants 23 (citing Perry, supra, at 46).

We reject this suggestion. Our prior holdings make clear 
that a public street does not lose its status as a traditional 
public forum simply because it runs through a residential 
neighborhood. In Carey v. Brown—which considered a 
statute similar to the one at issue here, ultimately striking it 
down as a violation of the Equal Protection Clause because it 
included an exception for labor picketing—we expressly rec-
ognized that “public streets and sidewalks in residential 
neighborhoods,” were “public for[a].” 447 U. S., at 460-461. 
This rather ready identification virtually forecloses appel-
lants’ argument. See also Perry, supra, at 54-55 (noting 
that the “key” to Carey “was the presence of a public 
forum”).

In short, our decisions identifying public streets and side-
walks as traditional public fora are not accidental invocations 
of a “cliche,” but recognition that “[w]herever the title of 
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streets and parks may rest, they have immemorially been 
held in trust for the use of the public.” Hague n . CIO, 
supra, at 515 (Roberts, J.). No particularized inquiry into 
the precise nature of a specific street is necessary; all public 
streets are held in the public trust and are properly con-
sidered traditional public fora. Accordingly, the streets of 
Brookfield are traditional public fora. The residential char-
acter of those streets may well inform the application of the 
relevant test, but it does not lead to a different test; the anti-
picketing ordinance must be judged against the stringent 
standards we have established for restrictions on speech in 
traditional public fora:

“In these quintessential public for[a], the government 
may not prohibit all communicative activity. For the 
State to enforce a content-based exclusion it must show 
that its regulation is necessary to serve a compelling 
state interest and that it is narrowly drawn to achieve 
that end. . . . The State may also enforce regulations 
of the time, place, and manner of expression which are 
content-neutral, are narrowly tailored to serve a signifi-
cant government interest, and leave open ample alterna-
tive channels of communication.” Perry, supra, at 45 
(citations omitted).

As Perry makes clear, the appropriate level of scrutiny is 
initially tied to whether the statute distinguishes between 
prohibited and permitted speech on the basis of content. 
Appellees argue that despite its facial content-neutrality, the 
Brookfield ordinance must be read as containing an implied 
exception for labor picketing. See Brief for Appellees 20-26. 
The basis for appellees’ argument is their belief that an ex-
press protection of peaceful labor picketing in state law, see 
Wis. Stat. §103.53(1) (1985-1986), must take precedence 
over Brookfield’s contrary efforts. The District Court, how-
ever, rejected this suggested interpretation of state law, 619 
F. Supp., at 796, and the Court of Appeals affirmed, albeit 
ultimately by an equally divided court. 822 F. 2d 642 (1987).
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See also 807 F. 2d, at 1347 (original panel opinion declin-
ing to reconsider District Court’s construction of state law). 
Following our normal practice, “we defer to the construction 
of a state statute given it by the lower federal courts . . . 
to reflect our belief that district courts and courts of ap-
peals are better schooled in and more able to interpret the 
laws of their respective States.” Brockett v. Spokane Ar-
cades, Inc., 472 U. S. 491, 499-500 (1985). See Virginia v. 
American Booksellers Assn., 484 U. S. 383, 395 (1988) (“This 
Court rarely reviews a construction of state law agreed upon 
by the two lower federal courts”). Thus, we accept the 
lower courts’ conclusion that the Brookfield ordinance is 
content neutral. Accordingly, we turn to consider whether 
the ordinance is “narrowly tailored to serve a significant 
government interest” and whether it “leave[s] open ample 
alternative channels of communication.” Perry, 460 U. S., 
at 45.

Because the last question is so easily answered, we address 
it first. Of course, before we are able to assess the available 
alternatives, we must consider more carefully the reach of 
the ordinance. The precise scope of the ban is not further 
described within the text of the ordinance, but in our view 
the ordinance is readily subject to a narrowing construction 
that avoids constitutional difficulties. Specifically, the use of 
the singular form of the words “residence” and “dwelling” 
suggests that the ordinance is intended to prohibit only pick-
eting focused on, and taking place in front of, a particular 
residence. As Justic e  White ’s concurrence recounts, the 
lower courts described the ordinance as banning “all picket-
ing in residential areas.” Post, at 490. But these general 
descriptions do not address the exact scope of the ordinance 
and are in no way inconsistent with our reading of its text. 
“Picketing,” after all, is defined as posting at a particular 
place, see Webster’s Third New International Dictionary 
1710 (1981), a characterization in line with viewing the ordi-
nance as limited to activity focused on a single residence.
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Moreover, while we ordinarily defer to lower court construc-
tions of state statutes, see supra, at 482, we do not invariably 
do so, see Virginia v. American Booksellers Assn., supra, at 
395. We are particularly reluctant to defer when the lower 
courts have fallen into plain error, see Brockett v. Spokane 
Arcades, Inc., supra, at 500, n. 9, which is precisely the situ-
ation presented here. To the extent they endorsed a broad 
reading of the ordinance, the lower courts ran afoul of the 
well-established principle that statutes will be interpreted to 
avoid constitutional difficulties. See, e. g., Erznoznik v. 
City of Jacksonville, 422 U. S. 205, 216 (1975); Broadrick v. 
Oklahoma, 413 U. S. 601, 613 (1973). Cf. Edward J. De-
Bartolo Corp. v. Florida Gulf Coast Building & Construc-
tion Trades Council, 485 U. S. 568, 575 (1988). Thus, unlike 
the lower courts’ judgment that the ordinance does not con-
tain an implied exception for labor picketing, we are unable 
to accept their potentially broader view of the ordinance’s 
scope. We instead construe the ordinance more narrowly. 
This narrow reading is supported by the representations of 
counsel for the town at oral argument, which indicate that 
the town takes, and will enforce, a limited view of the “pick-
eting” proscribed by the ordinance. Thus, generally speak-
ing, “picketing would be having the picket proceed on a defi-
nite course or route in front of a home.” Tr. of Oral Arg. 8. 
The picket need not be carrying a sign, id., at 14, but in order 
to fall within the scope of the ordinance the picketing must be 
directed at a single residence, id., at 9. General marching 
through residential neighborhoods, or even walking a route 
in front of an entire block of houses, is not prohibited by this 
ordinance. Id., at 15. Accordingly, we construe the ban to 
be a limited one; only focused picketing taking place solely in 
front of a particular residence is prohibited.

So narrowed, the ordinance permits the more general dis-
semination of a message. As appellants explain, the limited 
nature of the prohibition makes it virtually self-evident that 
ample alternatives remain:
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“Protestors have not been barred from the residential 
neighborhoods. They may enter such neighborhoods, 
alone or in groups, even marching. . . . They may go 
door-to-door to proselytize their views. They may dis-
tribute literature in this manner ... or through the 
mails. They may contact residents by telephone, short 
of harassment.” Brief for Appellants 41-42 (citations 
omitted).

We readily agree that the ordinance preserves ample alter-
native channels of communication and thus move on to in-
quire whether the ordinance serves a significant government 
interest. We find that such an interest is identified within 
the text of the ordinance itself: the protection of residential 
privacy. See App. to Juris. Statement A-26.

“The State’s interest in protecting the well-being, tranquil-
ity, and privacy of the home is certainly of the highest order 
in a free and civilized society.” Carey v. Brown, 447 U. S., 
at 471. Our prior decisions have often remarked on the 
unique nature of the home, “the last citadel of the tired, the 
weary, and the sick,” Gregory v. Chicago, 394 U. S. Ill, 125 
(1969) (Black, J., concurring), and have recognized that 
“[p]reserving the sanctity of the home, the one retreat to 
which men and women can repair to escape from the tribula-
tions of their daily pursuits, is surely an important value.” 
Carey, supra, at 471.

One important aspect of residential privacy is protection of 
the unwilling listener. Although in many locations, we ex-
pect individuals simply to avoid speech they do not want to 
hear, cf. Erznoznik v. City of Jacksonville, supra, at 210- 
211; Cohen v. California, 403 U. S. 15, 21-22 (1971), the 
home is different. “That we are often ‘captives’ outside the 
sanctuary of the home and subject to objectionable speech 
... does not mean we must be captives everywhere. ” Rowan 
v. Post Office Dept., 397 U. S. 728, 738 (1970). Instead, a 
special benefit of the privacy all citizens enjoy within their 
own walls, which the State may legislate to protect, is an abil-
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ity to avoid intrusions. Thus, we have repeatedly held that 
individuals are not required to welcome unwanted speech into 
their own homes and that the government may protect this 
freedom. See, e. g., FCC v. Pacifica Foundation, 438 U. S. 
726, 748-749 (1978) (offensive radio broadcasts); id., at 759- 
760 (Powell, J., concurring in part and concurring in judg-
ment) (same); Rowan, supra (offensive mailings); Kovacs v. 
Cooper, 336 U. S. 77, 86-87 (1949) (sound trucks).

This principle is reflected even in prior decisions in which 
we have invalidated complete bans on expressive activity, 
including bans operating in residential areas. See, e. g., 
Schneider v. State, 308 U. S. 147, 162-163 (1939) (hand-
billing); Martin v. Struthers, 319 U. S. 141 (1943) (door-to- 
door solicitation). In all such cases, we have been careful to 
acknowledge that unwilling listeners may be protected when 
within their own homes. In Schneider, for example, in strik-
ing down a complete ban on handbilling, we spoke of a right 
to distribute literature only “to one willing to receive it.” 
Similarly, when we invalidated a ban on door-to-door solicita-
tion in Martin, we did so on the basis that the “home owner 
could protect himself from such intrusion by an appropriate 
sign ‘that he is unwilling to be disturbed.’” Kovacs, 336 
U. S., at 86. We have “never intimated that the visitor 
could insert a foot in the door and insist on a hearing.” Ibid. 
There simply is no right to force speech into the home of an 
unwilling listener.

It remains to be considered, however, whether the Brook-
field ordinance is narrowly tailored to protect only unwilling 
recipients of the communications. A statute is narrowly tai-
lored if it targets and eliminates no more than the exact 
source of the “evil” it seeks to remedy. City Council of Los 
Angeles v. Taxpayers for Vincent, 466 U. S. 789, 808-810 
(1984). A complete ban can be narrowly tailored, but only if 
each activity within the proscription’s scope is an appropri-
ately targeted evil. For example, in Taxpayers for Vincent 
we upheld an ordinance that banned all signs on public prop-
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erty because the interest supporting the regulation, an es-
thetic interest in avoiding visual clutter and blight, rendered 
each sign an evil. Complete prohibition was necessary be-
cause “the substantive evil—visual blight—[was] not merely 
a possible byproduct of the activity, but [was] created by the 
medium of expression itself.” Id., at 810.

The same is true here. The type of focused picketing pro-
hibited by the Brookfield ordinance is fundamentally differ-
ent from more generally directed means of communication 
that may not be completely banned in residential areas. 
See, e. g., Schneider, supra, at 162-163 (handbilling); Mar-
tin, supra (solicitation); Murdock n . Pennsylvania, 319 U. S. 
105 (1943) (solicitation). See also Gregory n . Chicago, supra 
(marching). Cf. Perry, 460 U. S., at 45 (in traditional public 
forum, “the government may not prohibit all communicative 
activity”). In such cases “the flow of information [is not] into 
. . . household[s], but to the public.” Organization for a 
Better Austin n . Keefe, 402 U. S. 415, 420 (1971). Here, in 
contrast, the picketing is narrowly directed at the house-
hold, not the public. The type of picketers banned by the 
Brookfield ordinance generally do not seek to disseminate a 
message to the general public, but to intrude upon the tar-
geted resident, and to do so in an especially offensive way. 
Moreover, even if some such picketers have a broader com-
municative purpose, their activity nonetheless inherently and 
offensively intrudes on residential privacy. The devastating 
effect of targeted picketing on the quiet enjoyment of the 
home is beyond doubt:

“i To those inside . . . the home becomes something less 
than a home when and while the picketing . . . contin- 
ue[s]. . . . [The] tensions and pressures may be psycho-
logical, not physical, but they are not, for that reason, 
less inimical to family privacy and truly domestic tran-
quility.’” Carey, supra, at 478 (Rehnquis t , J., dis-
senting) (quoting Wauwatosa v. King, 49 Wis. 2d 398, 
411-412, 182 N. W. 2d 530, 537 (1971)).
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In this case, for example, appellees subjected the doctor 
and his family to the presence of a relatively large group of 
protesters on their doorstep in an attempt to force the doctor 
to cease performing abortions. But the actual size of the 
group is irrelevant; even a solitary picket can invade residen-
tial privacy. See Carey, 447 U. S., at 478-479 (Rehnquist , 
J., dissenting) (“Whether. . . alone or accompanied by others 
. . . there are few of us that would feel comfortable knowing 
that a stranger lurks outside our home”). The offensive and 
disturbing nature of the form of the communication banned 
by the Brookfield ordinance thus can scarcely be questioned. 
Cf. Bolger n . Youngs Drug Products Corp., 463 U. S. 60, 
83-84 (1983) (Stevens , J., concurring in judgment) (as 
opposed to regulation of communications due to the ideas 
expressed, which “strikes at the core of First Amendment 
values,” “regulations of form and context may strike a 
constitutionally appropriate balance between the advocate’s 
right to convey a message and the recipient’s interest in the 
quality of his environment”).

The First Amendment permits the government to prohibit 
offensive speech as intrusive when the “captive” audience 
cannot avoid the objectionable speech. See Consolidated 
Edison Co. v. Public Service Comm’n of New York, 447 
U. S. 530, 542 (1980). Cf. Bolger n . Youngs Drug Products 
Corp., supra, at 72. The target of the focused picketing 
banned by the Brookfield ordinance is just such a “captive.” 
The resident is figuratively, and perhaps literally, trapped 
within the home, and because of the unique and subtle impact 
of such picketing is left with no ready means of avoiding the 
unwanted speech. Cf. Cohen v. California, 403 U. S., at 
21-22 (noting ease of avoiding unwanted speech in other cir-
cumstances). Thus, the “evil” of targeted residential picket-
ing, “the very presence of an unwelcome visitor at the home,” 
Carey, supra, at 478 (Rehnquis t , J., dissenting), is “created 
by the medium of expression itself.” See Taxpayers for Vin-
cent, supra, at 810. Accordingly, the Brookfield ordinance’s
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complete ban of that particular medium of expression is nar-
rowly tailored.

Of course, this case presents only a facial challenge to the 
ordinance. Particular hypothetical applications of the ordi-
nance—to, for example, a particular resident’s use of his or 
her home as a place of business or public meeting, or to pick- 
eters present at a particular home by invitation of the resi-
dent—may present somewhat different questions. Initially, 
the ordinance by its own terms may not apply in such cir-
cumstances, since the ordinance’s goal is the protection of 
residential privacy, App. to Juris. Statement A-26, and since 
it speaks only of a “residence or dwelling,” not a place of 
business, id., at A-28. Cf. Carey, supra, at 457 (quoting 
an antipicketing ordinance expressly rendered inapplicable 
by use of home as a place of business or to hold a public 
meeting). Moreover, since our First Amendment analysis is 
grounded in protection of the unwilling residential listener, 
the constitutionality of applying the ordinance to such hypo-
thetical remains open to question. These are, however, 
questions we need not address today in order to dispose of 
appellees’ facial challenge.

Because the picketing prohibited by the Brookfield ordi-
nance is speech directed primarily at those who are presump-
tively unwilling to receive it, the State has a substantial and 
justifiable interest in banning it. The nature and scope of 
this interest make the ban narrowly tailored. The ordinance 
also leaves open ample alternative channels of communication 
and is content neutral. Thus, largely because of its narrow 
scope, the facial challenge to the ordinance must fail. The 
contrary judgment of the Court of Appeals is

Reversed.
Justi ce  White , concurring in the judgment.
I agree with the Court that an ordinance which only for-

bade picketing before a single residence would not be uncon-
stitutional on its face. If such an ordinance were applied to 
the kind of picketing that appellees carried out here, it 
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clearly would not be invalid under the First Amendment, for 
the picketing in this case involved large groups of people, 
ranging at various times from 11 individuals to more than 40. 
I am convinced, absent more than this record indicates, that 
if some single-residence picketing by smaller groups could 
not be forbidden, the range of possibly unconstitutional appli-
cation of such an ordinance would not render it substantially 
overbroad and thus unconstitutional on its face.

This leaves the question, however, whether the ordinance 
at issue in this case forbids only single-residence picketing. 
The Court says that the language of the ordinance suggests 
that it is so limited. But the ordinance forbids “any person 
to engage in picketing before or about the residence or dwell-
ing of any individual in the Town of Brookfield.” Brookfield, 
Wis., Gen. Code §9.17(2), App. to Juris. Statement A-28. 
That language could easily be construed to reach not only 
picketing before a single residence, but also picketing that 
would deliver the desired message about a particular resi-
dence to the neighbors and to other passersby. Arguably, it 
would also reach picketing that is directed at the residences 
which are located in entire blocks or in larger residential 
areas. Indeed, the latter is the more natural reading of the 
ordinance, which seems to prohibit picketing in any area that 
is located “before or about” any residence or dwelling in the 
town, i. e., any picketing that occurs either in front of or 
anywhere around the residences that are located within the 
town.

Furthermore, there is no authoritative construction of this 
ordinance by the Wisconsin state courts that limits the scope 
of the proscription. There is, however, the interpretation 
that has been rendered in this case by both the lower federal 
courts with jurisdiction over the town whose law is at issue, 
which we rarely overturn and to which we routinely defer un-
less there is some fairly compelling argument for not doing 
so—an established practice that the Court relies on to resolve 
another aspect of this case. Ante, at 482. As I understand 
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the District Court, it did not accept the construction of the 
ordinance which is urged here, holding instead that the ordi-
nance was not narrowly tailored to meet the town’s stated ob-
jectives, but “completely bans all picketing in residential 
neighborhoods,” 619 F. Supp. 792, 797 (ED Wis. 1985), and is 
not “a constitutional time, place, and manner regulation of 
speech in a public forum,” id., at 798. The panel that heard 
this case in the Court of Appeals, the opinion of which was of 
course vacated below, also thought that the question raised 
by the ordinance concerned the general validity of picketing 
“in a residential neighborhood,” 807 F. 2d 1339, 1348 (CA7 
1986) (emphasis in original), and observed that the ordinance 
“restricts picketing” in the town “to the commercial strip 
along West Bluemound Road,” ibid. The dissenting judge 
also understood the ordinance to have confined the ambit of 
lawful picketing to “any non-residential area.” Id., at 1356 
(Coffey, J., dissenting). Finally, I do not read the briefs 
filed by appellants in this Court to have argued that the ordi-
nance should be narrowly construed to apply only to single-
residence picketing. To the contrary, appellants’ briefs in 
this Court repeatedly refer to the ordinance as banning all 
picketing in residential areas. Brief for Appellants 12-13, 
13, 41, 42, 43; Reply Brief for Appellants 2, 8.

The Court endorses a narrow construction of the ordinance 
by relying on the town counsel’s representations, made at oral 
argument, that the ordinance forbids only single-residence 
picketing. In light of the view taken by the lower federal 
courts and the apparent failure of counsel below to press on 
those courts the narrowing construction that has been sug-
gested here, I have reservations about relying on counsel’s 
statements as an authoritative statement of the law. It is 
true that several times in the past the Court, in reaching its 
decision on the validity of a statute, has relied on what it con-
sidered to be reliable and perhaps binding representations 
made by state and federal officials as to how a particular stat-
ute will be enforced. DeFunis v. Odegaard, 416 U. S. 312,
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317-318 (1974); Ehlert v. United States, 402 U. S. 99, 107 
(1971); Gerende v. Board of Supervisors of Elections of Balti-
more, 341 U. S. 56 (1951). But in none of these cases did the 
Court accept a suggested limiting construction of a state law 
that appears to be contrary to the views of the lower federal 
courts.

There is nevertheless sufficient force in the town counsel’s 
representations about the reach of the ordinance to avoid 
application of the overbreadth doctrine in this case, which as 
we have frequently emphasized is such “strong medicine” 
that it “has been employed by the Court sparingly and only as 
a last resort.” Broadrick v. Oklahoma, 413 U. S. 601, 613 
(1973). In my view, if the ordinance were construed to for-
bid all picketing in residential neighborhoods, the over-
breadth doctrine would render it unconstitutional on its face 
and hence prohibit its enforcement against those, like appel-
lees, who engage in single-residence picketing. At least this 
would be the case until the ordinance is limited in some 
authoritative manner. Because the representations made in 
this Court by the town’s legal officer create sufficient doubts 
in my mind, however, as to how the ordinance will be en-
forced by the town or construed by the state courts, I would 
put aside the overbreadth approach here, sustain the ordi-
nance as applied in this case, which the Court at least does, 
and await further developments.

Justi ce  Brennan , with whom Justic e  Marsh all  joins, 
dissenting.

The Court today sets out the appropriate legal tests and 
standards governing the question presented, and proceeds to 
apply most of them correctly. Regrettably, though, the 
Court errs in the final step of its analysis, and approves an 
ordinance banning significantly more speech than is neces-
sary to achieve the government’s substantial and legitimate 
goal. Accordingly, I must dissent.

The ordinance before us absolutely prohibits picketing 
“before or about” any residence in the town of Brookfield, 
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thereby restricting a manner of speech in a traditional public 
forum.1 Consequently, as the Court correctly states, the or-
dinance is subject to the well-settled time, place, and manner 
test: the restriction must be content and viewpoint neutral,1 2 
leave open ample alternative channels of communication, and 
be narrowly tailored to further a substantial governmental 
interest. Ante, at 482; Perry Education Assn. v. Perry Local 
Educators' Assn., 460 U. S. 37, 45 (1983).

Assuming one construes the ordinance as the Court does,3 
I agree that the regulation reserves ample alternative chan-
nels of communication. Ante, at 482-484. I also agree with 
the Court that the town has a substantial interest in protect-
ing its residents’ right to be left alone in their homes. Ante, 
at 484-485; Carey v. Brown, 447 U. S. 455, 470-471 (1980). 
It is, however, critical to specify the precise scope of this 
interest. The mere fact that speech takes place in a residen-
tial neighborhood does not automatically implicate a residen-
tial privacy interest. It is the intrusion of speech into the 

1 The Court today soundly rejects the town’s rogue argument that resi-
dential streets are something less than public fora. Ante, at 479-481. I 
wholeheartedly agree with this portion of the Court’s opinion.

2 The Court relies on our “two-court rule” to avoid appellees’ argument 
that state law creates a labor picketing exception to the Brookfield ordi-
nance, and thus that the law is not content neutral. Ante, at 481-482. 
However, I would not be as quick to apply the rule here. The District 
Court’s opinion focuses solely on the language and history of the town ordi-
nance and does not refer to state law, 619 F. Supp. 792, 796 (ED Wis. 
1985); the panel simply deferred to the District Court; and the en banc 
court issued no opinion. I cannot find even one court, let alone two, that 
has clearly passed on appellees’ argument. Cf. Virginia v. American 
Booksellers Assn., 484 U. S. 383, 395 (1988). However, nothing in the 
Court’s opinion forecloses consideration of this question on remand.

3 Like Just ice  Whit e , I am wary of the Court’s rather strained “single-
residence” construction of the ordinance. Moreover, I give little weight to 
the town attorney’s interpretation of the law; his legal interpretations do 
not bind the state courts, and therefore they cannot bind us. American 
Booksellers, supra, at 395. However, for purposes of this dissent, I will 
accept the Court’s reading.
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home or the unduly coercive nature of a particular manner 
of speech around the home that is subject to more exacting 
regulation. Thus, the intrusion into the home of an unwel-
come solicitor, Martin v. Struthers, 319 U. S. 141 (1943), or 
unwanted mail, Rowan v. Post Office Dept., 397 U. S. 728 
(1970), may be forbidden. Similarly, the government may 
forbid the intrusion of excessive noise into the home, Kovacs 
n . Cooper, 336 U. S. 77 (1949), or, in appropriate circum-
stances, perhaps even radio waves, FCC v. Pacifica Founda-
tion, 438 U. S. 726 (1978). Similarly, the government may 
prohibit unduly coercive conduct around the home, even 
though it involves expressive elements. A crowd of protest-
ers need not be permitted virtually to imprison a person in 
his or her own house merely because they shout slogans or 
carry signs. But so long as the speech remains outside the 
home and does not unduly coerce the occupant, the govern-
ment’s heightened interest in protecting residential privacy 
is not implicated. See Organization for a Better Austin v. 
Keefe, 402 U. S. 415, 420 (1971).

The foregoing distinction is crucial here because it directly 
affects the last prong of the time, place, and manner test: 
whether the ordinance is narrowly tailored to achieve the 
governmental interest. I do not quarrel with the Court’s re-
liance on City Council of Los Angeles v. Taxpayers for Vin-
cent, 466 U. S. 789 (1984), for the proposition that a blanket 
prohibition of a manner of speech in particular public fora 
may nonetheless be “narrowly tailored” if in each case the 
manner of speech forbidden necessarily produces the very 
“evil” the government seeks to eradicate. Ante, at 485-486; 
Vincent, 466 U. S., at 808; id., at 830 (Brennan , J., dissent-
ing). However, the application of this test requires that the 
government demonstrate that the offending aspects of the 
prohibited manner of speech cannot be separately, and less 
intrusively, controlled. Thus here, if the intrusive and un-
duly coercive elements of residential picketing can be elimi-
nated without simultaneously eliminating residential picket-
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ing completely, the Brookfield ordinance fails the Vincent 
test.

Without question there are many aspects of residential 
picketing that, if unregulated, might easily become intrusive 
or unduly coercive. Indeed, some of these aspects are illus-
trated by this very case. As the District Court found, be-
fore the ordinance took effect up to 40 sign-carrying, slogan-
shouting protesters regularly converged on Dr. Victoria’s 
home and, in addition to protesting, warned young children 
not to go near the house because Dr. Victoria was a “baby 
killer.” Further, the throng repeatedly trespassed onto the 
Victorias’ property and at least once blocked the exits to 
their home. 619 F. Supp. 792, 795 (ED Wis. 1985). Surely 
it is within the government’s power to enact regulations as 
necessary to prevent such intrusive and coercive abuses. 
Thus, for example, the government could constitutionally 
regulate the number of residential picketers, the hours dur-
ing which a residential picket may take place, or the noise 
level of such a picket. In short, substantial regulation is per-
mitted to neutralize the intrusive or unduly coercive aspects 
of picketing around the home. But to say that picketing may 
be substantially regulated is not to say that it may be pro-
hibited in its entirety. Once size, time, volume, and the like 
have been controlled to ensure that the picket is no longer 
intrusive or coercive, only the speech itself remains, con-
veyed perhaps by a lone, silent individual, walking back and 
forth with a sign. Cf. NLRB v. Retail Store Employees, 447 
U. S. 607, 618 (1980) (Stevens , J., concurring in part and 
concurring in result). Such speech, which no longer impli-
cates the heightened governmental interest in residential pri-
vacy, is nevertheless banned by the Brookfield law. There-
fore, the ordinance is not narrowly tailored.

The Court nonetheless attempts to justify the town’s 
sweeping prohibition. Central to the Court’s analysis is the 
determination that:
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“[I]n contrast [to other forms of communication], the 
picketing [here] is narrowly directed at the household, 
not the public. The type of picketers banned by the 
Brookfield ordinance generally do not seek to dissemi-
nate a message to the general public, but to intrude upon 
the targeted resident, and to do so in an especially offen-
sive way. Moreover, even if some such picketers have a 
broader communicative purpose, their activity nonethe-
less inherently and offensively intrudes on residential 
privacy.” Ante, at 486.

That reasoning is flawed. First, the ordinance applies to 
all picketers, not just those engaged in the protest giving 
rise to this challenge. Yet the Court cites no evidence to 
support its assertion that picketers generally, or even appel-
lees specifically, desire to communicate only with the “tar-
geted resident.” (In fact, the District Court, on the basis 
of an uncontradicted affidavit, found that appellees sought 
to communicate with both Dr. Victoria and with the public. 
619 F. Supp., at 795.) While picketers’ signs might be seen 
from the resident’s house, they are also visible to passersby. 
To be sure, the audience is limited to those within sight of 
the picket, but focusing speech does not strip it of constitu-
tional protection. Even the site-specific aspect of the picket 
identifies to the public the object of the picketers’ attention. 
Cf. Boos v. Barry, 485 U. S. 312, 331 (1988). Nor does the 
picketers’ ultimate goal—to influence the resident’s conduct — 
change the analysis; as the Court held in Keefe, supra, at 419, 
such a goal does not defeat First Amendment protection.

A second flaw in the Court’s reasoning is that it assumes 
that the intrusive elements of a residential picket are “in-
herent.” However, in support of this crucial conclusion the 
Court only briefly examines the effect of a narrowly tailored 
ordinance: “[E]ven a solitary picket can invade residential 
privacy. See Carey, supra, at 478-479 (Rehnquis t , J., dis-
senting) (‘Whether . . . alone or accompanied by others . . . 
there are few of us that would feel comfortable knowing that 
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a stranger lurks outside our home’).” Ante, at 487 (ellipses 
in Court’s opinion). The Court’s reference to the Carey dis-
sent, its sole support for this assertion, conjures up images of 
a “lurking” stranger, secreting himself or herself outside a 
residence like a thief in the night, threatening physical harm. 
This hardly seems an apt depiction of a solitary picket, espe-
cially at midafternoon, whose presence is objectionable be-
cause it is notorious. Contrary to the Court’s declaration in 
this regard, it seems far more likely that a picketer who truly 
desires only to harass those inside a particular residence will 
find that goal unachievable in the face of a narrowly tailored 
ordinance substantially limiting, for example, the size, time, 
and volume of the protest. If, on the other hand, the pick-
eter intends to communicate generally, a carefully crafted 
ordinance will allow him or her to do so without intruding 
upon or unduly harassing the resident. Consequently, the 
discomfort to which the Court must refer is merely that of 
knowing there is a person outside who disagrees with some-
one inside. This may indeed be uncomfortable, but it does 
not implicate the town’s interest in residential privacy and 
therefore does not warrant silencing speech.

A valid time, place, or manner law neutrally regulates 
speech only to the extent necessary to achieve a substantial 
governmental interest, and no further. Because the Court 
is unwilling to examine the Brookfield ordinance in light of 
the precise governmental interest at issue, it condones a law 
that suppresses substantially more speech than is necessary. 
I dissent.

Justi ce  Steven s , dissenting.
“GET WELL CHARLIE-OUR TEAM NEEDS YOU.”
In Brookfield, Wisconsin, it is unlawful for a fifth grader 

to carry such a sign in front of a residence for the period of 
time necessary to convey its friendly message to its intended 
audience.
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The Court’s analysis of the question whether Brookfield’s 
ban on picketing is constitutional begins with an acknowledg-
ment that the ordinance “operates at the core of the First 
Amendment,” ante, at 479, and that the streets of Brookfield 
are a “traditional public forum,” ante, at 480. It concludes, 
however, that the total ban on residential picketing is “nar-
rowly tailored” to protect “only unwilling recipients of the 
communications.” Ante, at 485. The plain language of the 
ordinance, however, applies to communications to willing and 
indifferent recipients as well as to the unwilling.

I do not believe we advance the inquiry by rejecting what 
Justic e  Brenn an  calls the “rogue argument that residential 
streets are something less than public fora,” ante, at 492, 
n. 1. See Cornelius v. NAACP Legal Defense & Educa-
tional Fund, Inc., 473 U. S. 788, 833 (1985) (Steven s , J., 
dissenting). The streets in a residential neighborhood that 
has no sidewalks are quite obviously a different type of forum 
than a stadium or a public park. Attaching the label “public 
forum” to the area in front of a single family dwelling does 
not help us decide whether the town’s interest in the safe and 
efficient flow of traffic or its interest in protecting the privacy 
of its citizens justifies denying picketers the right to march 
up and down the streets at will.

Two characteristics of picketing—and of speech more gen-
erally—make this a difficult case. First, it is important to 
recognize that, “[IJike so many other kinds of expression, 
picketing is a mixture of conduct and communication.” 
NLRB v. Retail Store Employees, 447 U. S. 607, 618-619 
(1980) (Steven s , J., concurring in part and concurring in re-
sult). If we put the speech element to one side, I should 
think it perfectly clear that the town could prohibit pedestri-
ans from loitering in front of a residence. On the other hand, 
it seems equally clear that a sign carrier has a right to march 
past a residence—and presumably pause long enough to give 
the occupants an opportunity to read his or her message—re-
gardless of whether the reader agrees, disagrees, or is sim-
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ply indifferent to the point of view being expressed. Sec-
ond, it bears emphasis that:

“[A] communication may be offensive in two different 
ways. Independently of the message the speaker in-
tends to convey, the form of his communication may be 
offensive—perhaps because it is too loud or too ugly in a 
particular setting. Other speeches, even though ele-
gantly phrased in dulcet tones, are offensive simply be-
cause the listener disagrees with the speaker’s message.” 
Consolidated Edison Co. v. Public Service Comm’n of 
New York, 447 U. S. 530, 546-547 (Stevens , J., concur-
ring in judgment) (footnotes omitted).

Picketing is a form of speech that, by virtue of its repetition 
of message and often hostile presentation, may be disruptive 
of an environment irrespective of the substantive message 
conveyed.

The picketing that gave rise to the ordinance enacted in 
this case was obviously intended to do more than convey a 
message of opposition to the character of the doctor’s prac-
tice; it was intended to cause him and his family substantial 
psychological distress. As the record reveals, the picketers’ 
message was repeatedly redelivered by a relatively large 
group—in essence, increasing the volume and intrusiveness 
of the same message with each repeated assertion, cf. Kovacs 
n . Cooper, 336 U. S. 77 (1949). As is often the function of 
picketing, during the periods of protest the doctor’s home 
was held under a virtual siege. I do not believe that picket-
ing for the sole purpose of imposing psychological harm on a 
family in the shelter of their home is constitutionally pro-
tected. I do believe, however, that the picketers have a 
right to communicate their strong opposition to abortion to 
the doctor, but after they have had a fair opportunity to com-
municate that message, I see little justification for allowing 
them to remain in front of his home and repeat it over and 
over again simply to harm the doctor and his family. Thus, I
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agree that the ordinance may be constitutionally applied to 
the kind of picketing that gave rise to its enactment.

On the other hand, the ordinance is unquestionably “over-
broad” in that it prohibits some communication that is pro-
tected by the First Amendment. The question, then, is 
whether to apply the overbreadth doctrine’s “strong medi-
cine,” see Broadrick n . Oklahoma, 413 U. S. 601, 613 (1973), 
or to put that approach aside “and await further develop-
ments,” see ante, at 491 (White , J., concurring in judg-
ment). In Broadrick, the Court framed the inquiry thusly:

“To put the matter another way, particularly where con-
duct and not merely speech is involved, we believe that 
the overbreadth of a statute must not only be real, but 
substantial as well, judged in relation to the statute’s 
plainly legitimate sweep.” 413 U. S., at 615.

In this case the overbreadth is unquestionably “real.” 
Whether or not it is “substantial” in relation to the “plainly 
legitimate sweep” of the ordinance is a more difficult ques-
tion. My hunch is that the town will probably not enforce its 
ban against friendly, innocuous, or even brief unfriendly pick-
eting, and that the Court may be right in concluding that its 
legitimate sweep makes its overbreadth insubstantial. But 
there are two countervailing considerations that are persua-
sive to me. The scope of the ordinance gives the town offi-
cials far too much discretion in making enforcement decisions; 
while we sit by and await further developments, potential 
picketers must act at their peril. Second, it is a simple mat-
ter for the town to amend its ordinance and to limit the ban to 
conduct that unreasonably interferes with the privacy of the 
home and does not serve a reasonable communicative pur-
pose. Accordingly, I respectfully dissent.
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BOYLE, PERSONAL REPRESENTATIVE OF THE HEIRS AND 
estate  of  boyle  v. UNITED TECHNOLOGIES

CORP.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FOURTH CIRCUIT

No. 86-492. Argued October 13, 1987—Reargued April 27, 1988— 
Decided June 27, 1988

David A. Boyle, a United States Marine helicopter copilot, drowned when 
his helicopter crashed off the Virginia coast. Petitioner, the personal 
representative of the heirs and estate of Boyle, brought this diversity 
action in Federal District Court against the Sikorsky Division of re-
spondent corporation (Sikorsky), alleging, inter alia, under Virginia 
tort law, that Sikorsky had defectively designed the helicopter’s co-
pilot emergency escape-hatch system. The jury returned a general ver-
dict for petitioner, and the court denied Sikorsky’s motion for judg-
ment notwithstanding the verdict. The Court of Appeals reversed and 
remanded with directions that judgment be entered for Sikorsky. It 
found that, as a matter of federal law, Sikorsky could not be held liable 
for the allegedly defective design because Sikorsky satisfied the require-
ments of the “military contractor defense.”

Held:
1. There is no merit to petitioner’s contention that, in the absence of 

federal legislation specifically immunizing Government contractors, fed-
eral law cannot shield contractors from liability for design defects in 
military equipment. In a few areas involving “uniquely federal inter-
ests,” state law is pre-empted and replaced, where necessary, by federal 
law of a content prescribed (absent explicit statutory directive) by the 
courts. The procurement of equipment by the United States is an area 
of uniquely federal interest. A dispute such as the present one, even 
though between private parties, implicates the interests of the United 
States in this area. Once it is determined that an area of uniquely fed-
eral interest is implicated, state law will be displaced only where a “sig-
nificant conflict” exists between an identifiable federal policy or interest 
and the operation of state law, or the application of state law would frus-
trate specific objectives of federal legislation. Here, the state-imposed 
duty of care that is the asserted basis of the contractor’s liability is pre-
cisely contrary to the duty imposed by the Government contract. But 
even in this situation, it would be unreasonable to say that there is al-
ways a “significant conflict” between state law and a federal policy or in-
terest. In search of a limiting principle to identify when a significant
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conflict is present, the Court of Appeals relied on the rationale of Feres 
v. United States, 340 U. S. 135. This produces results that are in some 
respects too broad and in some respects too narrow. However, the dis-
cretionary function exception to the Federal Tort Claims Act does dem-
onstrate the potential for, and suggest the outlines of, “significant con-
flict” between federal interest and state law in this area. State law is 
displaced where judgment against the contractor would threaten a dis-
cretionary function of the Government. In sum, state law which im-
poses liability for design defects in military equipment is displaced where 
(a) the United States approved reasonably precise specifications; (b) the 
equipment conformed to those specifications; and (c) the supplier warned 
the United States about dangers in the use of the equipment known to 
the supplier but not to the United States. Pp. 504-513.

2. Also without merit is petitioner’s contention that since the Govern-
ment contractor defense formulated by the Court of Appeals differed 
from the instructions given by the District Court to the jury, the Sev-
enth Amendment guarantee of jury trial requires a remand for trial on 
the new theory. If the evidence presented in the first trial would not 
suffice, as a matter of law, to support a jury verdict under the properly 
formulated defense, judgment could properly be entered for respondent 
at once, without a new trial. It is unclear from the Court of Appeals’ 
opinion, however, whether it was in fact deciding that no reasonable 
jury could, under the properly formulated defense, have found for peti-
tioner on the facts presented, or rather was assessing on its own whether 
the defense had been established. The latter would be error, since 
whether the facts established the conditions for the defense is a ques-
tion for the jury. The case is remanded for clarification of this point. 
Pp. 513-514.

792 F. 2d 413, vacated and remanded.

Scal ia , J., delivered the opinion of the Court, in which Rehn qu ist , 
C. J., and Whit e , O’Con no r , and Kenn edy , JJ., joined. Brenn an , J., 
filed a dissenting opinion, in which Marsh all  and Black mun , JJ., joined, 
post, p. 515. Steve ns , J., filed a dissenting opinion, post, p. 531.

Louis S. Franecke reargued the cause for petitioner. 
With him on the briefs was John O. Mack.

Philip A. Lacovara reargued the cause for respondent. 
With him on the briefs were Lewis T. Booker, W. Stanfield 
Johnson, and William R. Stein.

Deputy Solicitor General Ayer reargued the cause for the 
United States as amicus curiae urging affirmance. With 
him on the brief were Solicitor General Fried, Assistant 
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Attorney General Willard, Deputy Assistant Attorneys Gen-
eral Spears and Willmore, and Christopher J. Wright. *

Justic e  Scalia  delivered the opinion of the Court.
This case requires us to decide when a contractor providing 

military equipment to the Federal Government can be held 
liable under state tort law for injury caused by a design 
defect.

I
On April 27, 1983, David A. Boyle, a United States Marine 

helicopter copilot, was killed when the CH-53D helicopter 
in which he was flying crashed off the coast of Virginia 
Beach, Virginia, during a training exercise. Although Boyle 
survived the impact of the crash, he was unable to escape 
from the helicopter and drowned. Boyle’s father, petitioner 
here, brought this diversity action in Federal District Court 
against the Sikorsky Division of United Technologies Cor-
poration (Sikorsky), which built the helicopter for the United 
States.

*Briefs of amici curiae urging reversal were filed for Edwin Lees Shaw 
by Joel D. Eaton and Robert L. Parks; and for Joan S. Tozer et al. by 
Michael J. Pangia.

Briefs of amici curiae urging affirmance were filed for the Chamber 
of Commerce of the United States by Herbert L. Fenster, Raymond B. 
Biagini, and Robin S. Conrad; for the Defense Research Institute, Inc., 
by James W. Morris III, Ann Adams Webster, and Donald F. Pierce; 
for Grumman Aerospace Corp, by James M. FitzSimons, Frank J. Chiar- 
chiaro, Charles M. Shaffer, Jr., L. Joseph Loveland, and Gary J. Toman; 
for the National Security Industrial Association et al. by Kenneth S. Geller 
and Andrew L. Frey; and for the Product Liability Advisory Council, Inc., 
et al. by Michael Hoenig, David B. Hamm, William H. Crabtree, and Ed-
ward P. Good.

Briefs of amici curiae were filed for the Association of Trial Law-
yers of America by Robert L. Habush, Dale Haralson, and Denneen L. 
Peterson; for Bell Helicopter Textron Inc. by R. David Broiles, George 
Galerstein, and James W. Hunt; and for UNR Industries, Inc., by Joe G. 
Hollingsworth.
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At trial, petitioner presented two theories of liability under 
Virginia tort law that were submitted to the jury. First, 
petitioner alleged that Sikorsky had defectively repaired a 
device called the servo in the helicopter’s automatic flight 
control system, which allegedly malfunctioned and caused the 
crash. Second, petitioner alleged that Sikorsky had defec-
tively designed the copilot’s emergency escape system: the 
escape hatch opened out instead of in (and was therefore in-
effective in a submerged craft because of water pressure), 
and access to the escape hatch handle was obstructed by 
other equipment. The jury returned a general verdict in 
favor of petitioner and awarded him $725,000. The District 
Court denied Sikorsky’s motion for judgment notwithstand-
ing the verdict.

The Court of Appeals reversed and remanded with direc-
tions that judgment be entered for Sikorsky. 792 F. 2d 413 
(CA4 1986). It found, as a matter of Virginia law, that Boyle 
had failed to meet his burden of demonstrating that the re-
pair work performed by Sikorsky, as opposed to work that 
had been done by the Navy, was responsible for the alleged 
malfunction of the flight control system. Id., at 415-416. It 
also found, as a matter of federal law, that Sikorsky could not 
be held liable for the allegedly defective design of the escape 
hatch because, on the evidence presented, it satisfied the re-
quirements of the “military contractor defense,” which the 
court had recognized the same day in Tozer v. LTV Corp., 
792 F. 2d 403 (CA4 1986). 792 F. 2d, at 414-415.

Petitioner sought review here, challenging the Court of 
Appeals’ decision on three levels: First, petitioner contends 
that there is no justification in federal law for shielding Gov-
ernment contractors from liability for design defects in mili-
tary equipment. Second, he argues in the alternative that 
even if such a defense should exist, the Court of Appeals’ for-
mulation of the conditions for its application is inappropriate. 
Finally, petitioner contends that the Court of Appeals erred 
in not remanding for a jury determination of whether the ele-
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ments of the defense were met in this case. We granted cer-
tiorari, 479 U. S. 1029 (1986).

II
Petitioner’s broadest contention is that, in the absence of 

legislation specifically immunizing Government contractors 
from liability for design defects, there is no basis for judicial 
recognition of such a defense. We disagree. In most fields 
of activity, to be sure, this Court has refused to find federal 
pre-emption of state law in the absence of either a clear statu-
tory prescription, see, e. g., Jones v. Rath Packing Co., 430 
U. S. 519, 525 (1977); Rice n . Santa Fe Elevator Corp., 331 
U. S. 218, 230 (1947), or a direct conflict between federal and 
state law, see, e. g., Florida Lime & Avocado Growers, Inc. 
v. Paul, 373 U. S. 132, 142-143 (1963); Hines v. Davidowitz, 
312 U. S. 52, 67 (1941). But we have held that a few areas, 
involving “uniquely federal interests,” Texas Industries, Inc. 
v. Radcliff Materials, Inc., 451 U. S. 630, 640 (1981), are so 
committed by the Constitution and laws of the United States 
to federal control that state law is pre-empted and replaced, 
where necessary, by federal law of a content prescribed (ab-
sent explicit statutory directive) by the courts—so-called 
“federal common law.” See, e. g., United States v. Kimbell 
Foods, Inc., 440 U. S. 715, 726-729 (1979); Banco National 
v. Sabbatino, 376 U. S. 398, 426-427 (1964); Howard v. 
Lyons, 360 U. S. 593, 597 (1959); Clearfield Trust Co. v. 
United States, 318 U. S. 363, 366-367 (1943); D’Oench, 
Duhme & Co. v. FDIC, 315 U. S. 447, 457-458 (1942).

The dispute in the present case borders upon two areas 
that we have found to involve such “uniquely federal inter-
ests.” We have held that obligations to and rights of the 
United States under its contracts are governed exclusively 
by federal law. See, e. g., United States v. Little Lake 
Misere Land Co., 412 U. S. 580, 592-594 (1973); Priebe & 
Sons, Inc. n . United States, 332 U. S. 407, 411 (1947); Na-
tional Metropolitan Bank v. United States, 323 U. S. 454,
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456 (1945); Clearfield Trust, supra. The present case does 
not involve an obligation to the United States under its con-
tract, but rather liability to third persons. That liability 
may be styled one in tort, but it arises out of performance of 
the contract—and traditionally has been regarded as suffi-
ciently related to the contract that until 1962 Virginia would 
generally allow design defect suits only by the purchaser and 
those in privity with the seller. See General Bronze Corp. 
v. Kostopulos, 203 Va. 66, 69-70, 122 S. E. 2d 548, 551 
(1961); see also Va. Code § 8.2-318 (1965) (eliminating privity 
requirement).

Another area that we have found to be of peculiarly federal 
concern, warranting the displacement of state law, is the civil 
liability of federal officials for actions taken in the course of 
their duty. We have held in many contexts that the scope 
of that liability is controlled by federal law. See, e. g., 
Westfall v. Erwin, 484 U. S. 292, 295 (1988); Howard v. 
Lyons, supra, at 597; Barr v. Matteo, 360 U. S. 564, 569-574 
(1959) (plurality opinion); id., at 577 (Black, J., concurring); 
see also Yaselli v. Goff, 12 F. 2d 396 (CA2 1926), aff’d, 275 
U. S. 503 (1927) (per curiam); Spalding n . Vilas, 161 U. S. 
483 (1896); Bradley v. Fisher, 13 Wall. 335 (1872). The 
present case involves an independent contractor performing 
its obligation under a procurement contract, rather than an 
official performing his duty as a federal employee, but there 
is obviously implicated the same interest in getting the Gov-
ernment’s work done.1

We think the reasons for considering these closely related 
areas to be of “uniquely federal” interest apply as well to * 

‘Just ice  Bren nan ’s dissent misreads our discussion here to “inti- 
matte] that the immunity [of federal officials] . . . might extend . . . [to] 
nongovernment employees” such as a Government contractor. Post, at 
523. But we do not address this issue, as it is not before us. We cite 
these cases merely to demonstrate that the liability of independent con-
tractors performing work for the Federal Government, like the liability of 
federal officials, is an area of uniquely federal interest.
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the civil liabilities arising out of the performance of federal 
procurement contracts. We have come close to holding as 
much. In Yearsley v. W. A. Ross Construction Co., 309 
U. S. 18 (1940), we rejected an attempt by a landowner to 
hold a construction contractor liable under state law for the 
erosion of 95 acres caused by the contractor’s work in con-
structing dikes for the Government. We said that “if [the] 
authority to carry out the project was validly conferred, that 
is, if what was done was within the constitutional power of 
Congress, there is no liability on the part of the contractor 
for executing its will.” Id., at 20-21. The federal interest 
justifying this holding surely exists as much in procurement 
contracts as in performance contracts; we see no basis for a 
distinction.

Moreover, it is plain that the Federal Government’s inter-
est in the procurement of equipment is implicated by suits 
such as the present one—even though the dispute is one be-
tween private parties. It is true that where “litigation is 
purely between private parties and does not touch the rights 
and duties of the United States,” Bank of America Nat. 
Trust & Sav. Assn. v. Parnell, 352 U. S. 29, 33 (1956), fed-
eral law does not govern. Thus, for example, in Miree v. 
DeKalb County, 433 U. S. 25, 30 (1977), which involved the 
question whether certain private parties could sue as third- 
party beneficiaries to an agreement between a municipality 
and the Federal Aviation Administration, we found that state 
law was not displaced because “the operations of the United 
States in connection with FAA grants such as these . . . 
would [not] be burdened” by allowing state law to determine 
whether third-party beneficiaries could sue, id., at 30, and 
because “any federal interest in the outcome of the [dispute] 
before us ‘[was] far too speculative, far too remote a possi-
bility to justify the application of federal law to transactions 
essentially of local concern.’” Id., at 32-33, quoting Par-
nell, supra, at 33-34; see also Wallis n . Pan American Petro-
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leum Corp., 384 U. S. 63, 69 (1966).2 But the same is not 
true here. The imposition of liability on Government con-
tractors will directly affect the terms of Government con-
tracts: either the contractor will decline to manufacture the 
design specified by the Government, or it will raise its price. 
Either way, the interests of the United States will be directly 
affected.

That the procurement of equipment by the United States is 
an area of uniquely federal interest does not, however, end 
the inquiry. That merely establishes a necessary, not a suffi-
cient, condition for the displacement of state law.3 Displace-
ment will occur only where, as we have variously described, a 
“significant conflict” exists between an identifiable “fed-
eral policy or interest and the [operation] of state law,” Wal-
lis, supra, at 68, or the application of state law would “frus-
trate specific objectives” of federal legislation, Kimbell 
Foods, 440 U. S., at 728. The conflict with federal policy 
need not be as sharp as that which must exist for ordinary pre-
emption when Congress legislates “in a field which the States 
have traditionally occupied.” Rice v. Santa Fe Elevator 
Corp., 331 U. S., at 230. Or to put the point differently, the 

2 As this language shows, Just ice  Brenn an ’s dissent is simply incor-
rect to describe Miree and other cases as declining to apply federal law 
despite the assertion of interests “comparable” to those before us here. 
Post, at 521-522.

3 We refer here to the displacement of state law, although it is possible 
to analyze it as the displacement of federal-law reference to state law for 
the rule of decision. Some of our cases appear to regard the area in which 
a uniquely federal interest exists as being entirely governed by federal 
law, with federal law deigning to “borro[w],” United States v. Little Lake 
Misere Land Co., 412 U. S. 580, 594 (1973), or “incorporate]” or “adopt” 
United States v. Kimbell Foods, Inc., 440 U. S. 715, 728, 729, 730 (1979), 
state law except where a significant conflict with federal policy exists. We 
see nothing to be gained by expanding the theoretical scope of the federal 
pre-emption beyond its practical effect, and so adopt the more modest ter-
minology. If the distinction between displacement of state law and dis-
placement of federal law’s incorporation of state law ever makes a practical 
difference, it at least does not do so in the present case.
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fact that the area in question is one of unique federal concern 
changes what would otherwise be a conflict that cannot pro-
duce pre-emption into one that can.4 But conflict there must 
be. In some cases, for example where the federal interest 
requires a uniform rule, the entire body of state law appli-
cable to the area conflicts and is replaced by federal rules. 
See, e. g., Clearfield Trust, 318 U. S., at 366-367 (rights 
and obligations of United States with respect to commercial 
paper must be governed by uniform federal rule). In others, 
the conflict is more narrow, and only particular elements 
of state law are superseded. See, e. g., Little Lake Misere 
Land Co., 412 U. S., at 595 (even assuming state law should 
generally govern federal land acquisitions, particular state 
law at issue may not); Howard v. Lyons, 360 U. S., at 597 
(state defamation law generally applicable to federal offi-
cial, but federal privilege governs for statements made in the 
course of federal official’s duties).

In Miree, supra, the suit was not seeking to impose upon 
the person contracting with the Government a duty contrary 
to the duty imposed by the Government contract. Rather, it 
was the contractual duty itself that the private plaintiff (as 
third-party beneficiary) sought to enforce. Between Miree

4 Even before our landmark decision in Clearfield Trust Co. v. United 
States, 318 U. S. 363 (1943), the distinctive federal interest in a particular 
field was used as a significant factor giving broad pre-emptive effect to fed-
eral legislation in that field:
“It cannot be doubted that both the state and the federal [alien] registra-
tion laws belong ‘to that class of laws which concern the exterior relation of 
this whole nation with other nations and governments.’ Consequently the 
regulation of aliens is . . . intimately blended and intertwined with respon-
sibilities of the national government.... And where the federal govern-
ment, in the exercise of its superior authority in this field, has enacted a 
complete scheme of regulation and has therein provided a standard for the 
registration of aliens, states cannot, inconsistently with the purpose of 
Congress, conflict or interfere with, curtail or complement, the federal 
law, or enforce additional or auxiliary regulations.” Hines v. Davidowitz, 
312 U. S. 52, 66-67 (1941) (citation omitted).
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and the present case, it is easy to conceive of an intermediate 
situation, in which the duty sought to be imposed on the con-
tractor is not identical to one assumed under the contract, 
but is also not contrary to any assumed. If, for example, the 
United States contracts for the purchase and installation of 
an air-conditioning unit, specifying the cooling capacity but 
not the precise manner of construction, a state law imposing 
upon the manufacturer of such units a duty of care to include 
a certain safety feature would not be a duty identical to any-
thing promised the Government, but neither would it be con-
trary. The contractor could comply with both its contractual 
obligations and the state-prescribed duty of care. No one 
suggests that state law would generally be pre-empted in this 
context.

The present case, however, is at the opposite extreme 
from Miree. Here the state-imposed duty of care that is 
the asserted basis of the contractor’s liability (specifically, 
the duty to equip helicopters with the sort of escape-hatch 
mechanism petitioner claims was necessary) is precisely con-
trary to the duty imposed by the Government contract (the 
duty to manufacture and deliver helicopters with the sort of 
escape-hatch mechanism shown by the specifications). Even 
in this sort of situation, it would be unreasonable to say that 
there is always a “significant conflict” between the state law 
and a federal policy or interest. If, for example, a federal 
procurement officer orders, by model number, a quantity of 
stock helicopters that happen to be equipped with escape 
hatches opening outward, it is impossible to say that the Gov-
ernment has a significant interest in that particular feature. 
That would be scarcely more reasonable than saying that a 
private individual who orders such a craft by model number 
cannot sue for the manufacturer’s negligence because he got 
precisely what he ordered.

In its search for the limiting principle to identify those situ-
ations in which a “significant conflict” with federal policy or 
interests does arise, the Court of Appeals, in the lead case 
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upon which its opinion here relied, identified as the source of 
the conflict the Feres doctrine, under which the Federal Tort 
Claims Act (FTCA) does not cover injuries to Armed Serv-
ices personnel in the course of military service. See Feres 
v. United States, 340 U. S. 135 (1950). Military contractor 
liability would conflict with this doctrine, the Fourth Circuit 
reasoned, since the increased cost of the contractor’s tort lia-
bility would be added to the price of the contract, and “[s]uch 
pass-through costs would . . . defeat the purpose of the im-
munity for military accidents conferred upon the government 
itself.” Tozer, 792 F. 2d, at 408. Other courts upholding 
the defense have embraced similar reasoning. See, e. g., 
Bynum v. FMC Corp., 770 F. 2d 556, 565-566 (CA5 1985); 
Tillett v. J. I. Case Co., 756 F. 2d 591, 596-597 (CA7 1985); 
McKay v. Rockwell Int’l Corp., 704 F. 2d 444, 449 (CA9 
1983), cert, denied, 464 U. S. 1043 (1984). We do not adopt 
this analysis because it seems to us that the Feres doctrine, 
in its application to the present problem, logically produces 
results that are in some respects too broad and in some re-
spects too narrow. Too broad, because if the Government 
contractor defense is to prohibit suit against the manufac-
turer whenever Feres would prevent suit against the Gov-
ernment, then even injuries caused to military personnel by 
a helicopter purchased from stock (in our example above), 
or by any standard equipment purchased by the Govern-
ment, would be covered. Since Feres prohibits all service- 
related tort claims against the Government, a contractor de-
fense that rests upon it should prohibit all service-related 
tort claims against the manufacturer—making inexplicable 
the three limiting criteria for contractor immunity (which we 
will discuss presently) that the Court of Appeals adopted. 
On the other hand, reliance on Feres produces (or logically 
should produce) results that are in another respect too nar-
row. Since that doctrine covers only service-related inju-
ries, and not injuries caused by the military to civilians, it 
could not be invoked to prevent, for example, a civilian’s suit 
against the manufacturer of fighter planes, based on a state
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tort theory, claiming harm from what is alleged to be need-
lessly high levels of noise produced by the jet engines. Yet 
we think that the character of the jet engines the Govern-
ment orders for its fighter planes cannot be regulated by 
state tort law, no more in suits by civilians than in suits 
by members of the Armed Services.

There is, however, a statutory provision that demonstrates 
the potential for, and suggests the outlines of, “significant 
conflict” between federal interests and state law in the con-
text of Government procurement. In the FTCA, Congress 
authorized damages to be recovered against the United 
States for harm caused by the negligent or wrongful conduct 
of Government employees, to the extent that a private per-
son would be liable under the law of the place where the con-
duct occurred. 28 U. S. C. § 1346(b). It excepted from this 
consent to suit, however,

“[a]ny claim . . . based upon the exercise or performance 
or the failure to exercise or perform a discretionary func-
tion or duty on the part of a federal agency or an em-
ployee of the Government, whether or not the discretion 
involved be abused.” 28 U. S. C. § 2680(a).

We think that the selection of the appropriate design for 
military equipment to be used by our Armed Forces is as-
suredly a discretionary function within the meaning of this 
provision. It often involves not merely engineering analysis 
but judgment as to the balancing of many technical, mili-
tary, and even social considerations, including specifically the 
trade-off between greater safety and greater combat effec-
tiveness. And we are further of the view that permitting 
“second-guessing” of these judgments, see United States v. 
Varig Airlines, 467 U. S. 797, 814 (1984), through state tort 
suits against contractors would produce the same effect 
sought to be avoided by the FTCA exemption. The financial 
burden of judgments against the contractors would ulti-
mately be passed through, substantially if not totally, to the
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United States itself, since defense contractors will predict-
ably raise their prices to cover, or to insure against, contin-
gent liability for the Government-ordered designs. To put 
the point differently: It makes little sense to insulate the 
Government against financial liability for the judgment that a 
particular feature of military equipment is necessary when 
the Government produces the equipment itself, but not when 
it contracts for the production. In sum, we are of the view 
that state law which holds Government contractors liable for 
design defects in military equipment does in some circum-
stances present a “significant conflict” with federal policy and 
must be displaced.5

We agree with the scope of displacement adopted by the 
Fourth Circuit here, which is also that adopted by the Ninth 
Circuit, see McKay v. Rockwell Int’l Corp., supra, at 451. 
Liability for design defects in military equipment cannot be 
imposed, pursuant to state law, when (1) the United States 
approved reasonably precise specifications; (2) the equipment 
conformed to those specifications; and (3) the supplier warned 
the United States about the dangers in the use of the equip-
ment that were known to the supplier but not to the United 
States. The first two of these conditions assure that the suit 
is within the area where the policy of the “discretionary func-
tion” would be frustrated—i. e., they assure that the design 
feature in question was considered by a Government officer, 
and not merely by the contractor itself. The third condition 
is necessary because, in its absence, the displacement of state 
tort law would create some incentive for the manufacturer to 
withhold knowledge of risks, since conveying that knowledge 
might disrupt the contract but withholding it would produce 
no liability. We adopt this provision lest our effort to pro-

5 Jus tice  Brenn an ’s assumption that the outcome of this case would 
be different if it were brought under the Death on the High Seas Act, Act 
of Mar. 30, 1920, ch. Ill, § 1 et seq. (1982 ed., Supp. IV), 41 Stat. 537, codi-
fied at 46 U. S. C. App. §761 et seq., is not necessarily correct. That 
issue is not before us, and we think it inappropriate to decide it in order to 
refute (or, for that matter, to construct) an alleged inconsistency.
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tect discretionary functions perversely impede them by cut-
ting off information highly relevant to the discretionary 
decision.

We have considered the alternative formulation of the 
Government contractor defense, urged upon us by petitioner, 
which was adopted by the Eleventh Circuit in Shaw v. Grum-
man Aerospace Corp., 778 F. 2d 736, 746 (1985), cert, pend-
ing, No. 85-1529. That would preclude suit only if (1) the 
contractor did not participate, or participated only minimally, 
in the design of the defective equipment; or (2) the contrac-
tor timely warned the Government of the risks of the design 
and notified it of alternative designs reasonably known by it, 
and the Government, although forewarned, clearly author-
ized the contractor to proceed with the dangerous design. 
While this formulation may represent a perfectly reasonable 
tort rule, it is not a rule designed to protect the federal in-
terest embodied in the “discretionary function” exemption. 
The design ultimately selected may well reflect a significant 
policy judgment by Government officials whether or not the 
contractor rather than those officials developed the design. 
In addition, it does not seem to us sound policy to penalize, 
and thus deter, active contractor participation in the design 
process, placing the contractor at risk unless it identifies all 
design defects.

Ill
Petitioner raises two arguments regarding the Court of 

Appeals’ application of the Government contractor defense 
to the facts of this case. First, he argues that since the 
formulation of the defense adopted by the Court of Appeals 
differed from the instructions given by the District Court to 
the jury, the Seventh Amendment guarantee of jury trial re-
quired a remand for trial on the new theory. We disagree. 
If the evidence presented in the first trial would not suffice, 
as a matter of law, to support a jury verdict under the prop-
erly formulated defense, judgment could properly be entered 
for the respondent at once, without a new trial. And that is 
so even though (as petitioner claims) respondent failed to 



514 OCTOBER TERM, 1987

Opinion of the Court 487 U. S.

object to jury instructions that expressed the defense dif-
ferently, and in a fashion that would support a verdict. See 
St. Louis v. Praprotnik, 485 U. S. 112, 118-120 (1988) (plu-
rality opinion of O’Connor , J., joined by Rehnquis t , C. J., 
White , and Scalia , JJ.); Ebker v. Tan Jay Int’l, Ltd., 
739 F. 2d 812, 825-826, n. 17 (CA2 1984) (Friendly, J.); 
9 C. Wright & A. Miller, Federal Practice and Procedure 
§2537, pp. 599-600 (1971).

It is somewhat unclear from the Court of Appeals’ opinion, 
however, whether it was in fact deciding that no reasonable 
jury could, under the properly formulated defense, have 
found for the petitioner on the facts presented, or rather was 
assessing on its own whether the defense had been estab-
lished. The latter, which is what petitioner asserts oc-
curred, would be error, since whether the facts establish the 
conditions for the defense is a question for the jury. The 
critical language in the Court of Appeals’ opinion was that 
“[b]ecause Sikorsky has satisfied the requirements of the 
military contractor defense, it can incur no liability for . . . 
the allegedly defective design of the escape hatch.” 792 F. 
2d, at 415. Although it seems to us doubtful that the Court 
of Appeals was conducting the factual evaluation that peti-
tioner suggests, we cannot be certain from this language, and 
so we remand for clarification of this point. If the Court 
of Appeals was saying that no reasonable jury could find, 
under the principles it had announced and on the basis of 
the evidence presented, that the Government contractor de-
fense was inapplicable, its judgment shall stand, since peti-
tioner did not seek from us, nor did we grant, review of the 
sufficiency-of-the-evidence determination. If the Court of 
Appeals was not saying that, it should now undertake the 
proper sufficiency inquiry.

Accordingly, the judgment is vacated and the case is 
remanded.

So ordered.
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Justi ce  Brennan , with whom Justic e  Marsh all  and 
Justi ce  Blackm un  join, dissenting.

Lieutenant David A. Boyle died when the CH-53D helicop-
ter he was copiloting spun out of control and plunged into the 
ocean. We may assume, for purposes of this case, that Lt. 
Boyle was trapped under water and drowned because re-
spondent United Technologies negligently designed the heli-
copter’s escape hatch. We may further assume that any 
competent engineer would have discovered and cured the de-
fects, but that they inexplicably escaped respondent’s notice. 
Had respondent designed such a death trap for a commercial 
firm, Lt. Boyle’s family could sue under Virginia tort law and 
be compensated for his tragic and unnecessary death. But 
respondent designed the helicopter for the Federal Govern-
ment, and that, the Court tells us today, makes all the dif-
ference: Respondent is immune from liability so long as it 
obtained approval of “reasonably precise specifications”— 
perhaps no more than a rubber stamp from a federal pro-
curement officer who might or might not have noticed or 
cared about the defects, or even had the expertise to discover 
them.

If respondent’s immunity “bore the legitimacy of having 
been prescribed by the people’s elected representatives,” we 
would be duty bound to implement their will, whether or not 
we approved. United States v. Johnson, 481 U. S. 681, 703 
(1987) (dissenting opinion of Scalia , J.). Congress, how-
ever, has remained silent—and conspicuously so, having re-
sisted a sustained campaign by Government contractors to 
legislate for them some defense.1 The Court—unelected and 
unaccountable to the people—has unabashedly stepped into * 

‘See, e. g., H. R. 4765, 99th Cong., 2d Sess. (1986) (limitations on civil 
liability of Government contractors); S. 2441, 99th Cong., 2d Sess. (1986) 
(same). See also H. R. 2378, 100th Cong., 1st Sess. (1987) (indemnifica-
tion of civil liability for Government contractors); H. R. 5883, 98th Cong., 
2d Sess. (1984) (same); H. R. 1504, 97th Cong., 1st Sess. (1981) (same); 
H. R. 5351, 96th Cong., 1st Sess. (1979) (same).
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the breach to legislate a rule denying Lt. Boyle’s family the 
compensation that state law assures them. This time the in-
justice is of this Court’s own making.

Worse yet, the injustice will extend far beyond the facts 
of this case, for the Court’s newly discovered Government 
contractor defense is breathtakingly sweeping. It applies 
not only to military equipment like the CH-53D helicopter, 
but (so far as I can tell) to any made-to-order gadget that 
the Federal Government might purchase after previewing 
plans—from NASA’s Challenger space shuttle to the Postal 
Service’s old mail cars. The contractor may invoke the de-
fense in suits brought not only by military personnel like 
Lt. Boyle, or Government employees, but by anyone injured 
by a Government contractor’s negligent design, including, for 
example, the children who might have died had respondent’s 
helicopter crashed on the beach. It applies even if the Gov-
ernment has not intentionally sacrificed safety for other in-
terests like speed or efficiency, and, indeed, even if the 
equipment is not of a type that is typically considered danger-
ous; thus, the contractor who designs a Government building 
can invoke the defense when the elevator cable snaps or the 
walls collapse. And the defense is invocable regardless of 
how blatant or easily remedied the defect, so long as the con-
tractor missed it and the specifications approved by the Gov-
ernment, however unreasonably dangerous, were “reason-
ably precise.” Ante, at 512.

In my view, this Court lacks both authority and expertise 
to fashion such a rule, whether to protect the Treasury of the 
United States or the coffers of industry. Because I would 
leave that exercise of legislative power to Congress, where 
our Constitution places it, I would reverse the Court of Ap-
peals and reinstate petitioner’s jury award.

I
Before our decision in Erie R. Co. v. Tompkins, 304 U. S. 

64 (1938), federal courts sitting in diversity were generally 
free, in the absence of a controlling state statute, to fashion



BOYLE v. UNITED TECHNOLOGIES CORP. 517

500 Brenn an , J., dissenting

rules of “general” federal common law. See, e. g., Swift 
v. Tyson, 16 Pet. 1 (1842). Erie renounced the prevailing 
scheme: “Except in matters governed by the Federal Con-
stitution or by Acts of Congress, the law to be applied in any 
case is the law of the State.” 304 U. S., at 78. The Court 
explained that the expansive power that federal courts had 
theretofore exercised was an unconstitutional “‘invasion of 
the authority of the State and, to that extent, a denial of its 
independence.’” Id., at 79 (citation omitted). Thus, Erie 
was deeply rooted in notions of federalism, and is most seri-
ously implicated when, as here, federal judges displace the 
state law that would ordinarily govern with their own rules of 
federal common law. See, e. g., United States v. Standard 
Oil Co., 332 U. S. 301, 307 (1947).2

In pronouncing that “[t]here is no federal general common 
law,” 304 U. S., at 78, Erie put to rest the notion that the 
grant of diversity jurisdiction to federal courts is itself 
authority to fashion rules of substantive law. See United 
States v. Little Lake Misere Land Co., 412 U. S. 580, 591 
(1973). As the author of today’s opinion for the Court pro-
nounced for a unanimous Court just two months ago, “‘“‘we 
start with the assumption that the historic police powers of 
the States were not to be superseded . . . unless that was the 
clear and manifest purpose of Congress.””” Puerto Rico 
Dept, of Consumer Affairs v. Isla Petroleum Corp., 485 
U. S. 495, 500 (1988) (citations omitted). Just as “[t]here 
is no federal pre-emption in vacuo, without a constitutional 
text or a federal statute to assert it,” id., at 503, federal 
common law cannot supersede state law in vacuo out of no 

2 Not all exercises of our power to fashion federal common law displace 
state law in the same way. For example, our recognition of federal causes 
of action based upon either the Constitution, see, e. g., Bivens v. Six Un-
known Fed. Narcotics Agents, 403 U. S. 388 (1971), or a federal statute, 
see Cort v. Ash, 422 U. S. 66 (1975), supplements whatever rights state 
law might provide, and therefore does not implicate federalism concerns in 
the same way as does pre-emption of a state-law rule of decision or cause of 
action. Throughout this opinion I use the word “displace” in the latter 
sense.
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more than an idiosyncratic determination by five Justices 
that a particular area is “uniquely federal.”

Accordingly, we have emphasized that federal common law 
can displace state law in “few and restricted” instances. 
Wheeldin n . Wheeler, 373 U. S. 647, 651 (1963). “[A]bsent 
some congressional authorization to formulate substantive 
rules of decision, federal common law exists only in such nar-
row areas as those concerned with the rights and obligations 
of the United States, interstate and international disputes 
implicating conflicting rights of States or our relations with 
foreign nations, and admiralty cases.” Texas Industries, 
Inc. n . Radcliff Materials, Inc., 451 U. S. 630, 641 (1981) 
(footnotes omitted). “The enactment of a federal rule in an 
area of national concern, and the decision whether to displace 
state law in doing so, is generally made not by the federal 
judiciary, purposefully insulated from democratic pressures, 
but by the people through their elected representatives in 
Congress.” Milwaukee v. Illinois, 451 U. S. 304, 312-313 
(1981). See also Wallis n . Pan American Petroleum Corp., 
384 U. S. 63, 68 (1966); Miree v. DeKalb County, 433 U. S. 
25, 32 (1977). State laws “should be overridden by the fed-
eral courts only where clear and substantial interests of the 
National Government, which cannot be served consistently 
with respect for such state interests, will suffer major dam-
age if the state law is applied.” United States v. Yazell, 382 
U. S. 341, 352 (1966).

II
Congress has not decided to supersede state law here (if 

anything, it has decided not to, see n. 1, supra) and the Court 
does not pretend that its newly manufactured “Government 
contractor defense” fits within any of the handful of “narrow 
areas,” Texas Industries, supra, at 641, of “uniquely federal 
interests” in which we have heretofore done so, 451 U. S., at 
640. Rather, the Court creates a new category of “uniquely 
federal interests” out of a synthesis of two whose origins pre-
date Erie itself: the interest in administering the “obligations 
to and rights of the United States under its contracts,” ante,
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at 504, and the interest in regulating the “civil liability of fed-
eral officials for actions taken in the course of their duty,” 
ante, at 505. This case is, however, simply a suit between 
two private parties. We have steadfastly declined to impose 
federal contract law on relationships that are collateral to a 
federal contract, or to extend the federal employee’s immu-
nity beyond federal employees. And the Court’s ability to 
list 2, or 10, inapplicable areas of “uniquely federal interest” 
does not support its conclusion that the liability of Govern-
ment contractors is so “clear and substantial” an interest that 
this Court must step in lest state law does “major damage.” 
Yazell, supra, at 352.

A
The proposition that federal common law continues to gov-

ern the “obligations to and rights of the United States under 
its contracts” is nearly as old as Erie itself. Federal law 
typically controls when the Federal Government is a party to 
a suit involving its rights or obligations under a contract, 
whether the contract entails procurement, see Priebe & Sons 
v. United States, 332 U. S. 407 (1947), a loan, see United 
States v. Kimbell Foods, Inc., 440 U. S. 715, 726 (1979), a 
conveyance of property, see Little Lake Misere, supra, at 
591-594, or a commercial instrument issued by the Govern-
ment, see Clearfield Trust Co. v. United States, 318 U. S. 
363, 366 (1943), or assigned to it, see D’Oench, Duhme & Co. 
v. FDIC, 315 U. S. 447, 457 (1942). Any such transaction 
necessarily “radiate[s] interests in transactions between pri-
vate parties.” Bank of America Nat. Trust & Sav. Assn. v. 
Parnell, 352 U. S. 29, 33 (1956). But it is by now estab-
lished that our power to create federal common law control-
ling the Federal Government’s contractual rights and obliga-
tions does not translate into a power to prescribe rules that 
cover all transactions or contractual relationships collateral 
to Government contracts.

In Miree v. DeKalb County, supra, for example, the 
county was contractually obligated under a grant agreement 
with the Federal Aviation Administration (FAA) to “ ‘restrict 
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the use of land adjacent to . . . the Airport to activities and 
purposes compatible with normal airport operations including 
landing and takeoff of aircraft.”’ Id., at 27 (citation omit-
ted). At issue was whether the county breached its contrac-
tual obligation by operating a garbage dump adjacent to the 
airport, which allegedly attracted the swarm of birds that 
caused a plane crash. Federal common law would undoubt-
edly have controlled in any suit by the Federal Government 
to enforce the provision against the county or to collect dam-
ages for its violation. The diversity suit, however, was 
brought not by the Government, but by assorted private par-
ties injured in some way by the accident. We observed that 
“the operations of the United States in connection with FAA 
grants such as these are undoubtedly of considerable magni-
tude,” id., at 30, and that “the United States has a substan-
tial interest in regulating aircraft travel and promoting air 
travel safety,” id., at 31. Nevertheless, we held that state 
law should govern the claim because “only the rights of pri-
vate litigants are at issue here,” id., at 30, and the claim 
against the county “will have no direct effect upon the United 
States or its Treasury,” id., at 29 (emphasis added).

Miree relied heavily on Parnell, supra, and Wallis v. 
Pan American Petroleum Corp., supra, the former involving 
commercial paper issued by the United States and the latter 
involving property rights in federal land. In the former 
case, Parnell cashed certain bonds guaranteed by the Gov-
ernment that had been stolen from their owner, a bank. It is 
beyond dispute that federal law would have governed the 
United States’ duty to pay the value bonds upon presenta-
tion; we held as much in Clearfield Trust, supra. Cf. Par-
nell, supra, at 34. But the central issue in Parnell, a diver-
sity suit, was whether the victim of the theft could recover 
the money paid to Parnell. That issue, we held, was gov-
erned by state law, because the “litigation [was] purely 
between private parties and [did] not touch the rights and 
duties of the United States. ” 352 U. S., at 33 (emphasis 
added).
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The same was true in Wallis, which also involved a Gov-
ernment contract—a lease issued by the United States to a 
private party under the Mineral Leasing Act of 1920, 30 
U. S. C. § 181 et seq. (1982 ed. and Supp. IV)—governed en-
tirely by federal law. See 384 U. S., at 69. Again, the rela-
tionship at issue in this diversity case was collateral to the 
Government contract: It involved the validity of contractual 
arrangements between the lessee and other private parties, 
not between the lessee and the Federal Government. Even 
though a federal statute authorized certain assignments of 
lease rights, see id., at 69, 70, and n. 8, and imposed certain 
conditions on their validity, see id., at 70, we held that state 
law, not federal common law, governed their validity because 
application of state law would present “no significant threat 
to any identifiable federal policy or interest,” id., at 68.

Here, as in Miree, Parnell, and Wallis, a Government con-
tract governed by federal common law looms in the back-
ground. But here, too, the United States is not a party to 
the suit and the suit neither “touch[es] the rights and duties 
of the United States,” Parnell, supra, at 33, nor has a “direct 
effect upon the United States or its Treasury,” Miree, 433 
U. S., at 29. The relationship at issue is at best collateral to 
the Government contract.3 We have no greater power to 
displace state law governing the collateral relationship in the 
Government procurement realm than we had to dictate fed-
eral rules governing equally collateral relationships in the 
areas of aviation, Government-issued commercial paper, or 
federal lands.

That the Government might have to pay higher prices for 
what it orders if delivery in accordance with the contract ex-

3 True, in this case the collateral relationship is the relationship between 
victim and tortfeasor, rather than between contractors, but that distinction 
makes no difference. We long ago established that the principles govern-
ing application of federal common law in “contractual relations of the Gov-
ernment . . . are equally applicable . . . where the relations affected are 
noncontractual or tortious in character.” United States v. Standard Oil 
Co., 332 U. S. 301, 305 (1947).
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poses the seller to potential liability, see ante, at 507, does 
not distinguish this case. Each of the cases just discussed 
declined to extend the reach of federal common law despite 
the assertion of comparable interests that would have affected 
the terms of the Government contract—whether its price 
or its substance—just as “directly” (or indirectly). Ibid. 
Third-party beneficiaries can sue under a county’s contract 
with the FAA, for example, even though—as the Court’s 
focus on the absence of “direct effect on the United States or 
its Treasury,” 433 U. S., at 29 (emphasis added), suggests — 
counties will likely pass on the costs to the Government in 
future contract negotiations. Similarly, we held that state 
law may govern the circumstances under which stolen federal 
bonds can be recovered, notwithstanding Parnell’s argument 
that “the value of bonds to the first purchaser and hence their 
salability by the Government would be materially affected.” 
Brief for Respondent Parnell in Bank of America Nat’l Trust 
& Sav. Assn. v. Parnell, O. T. 1956, No. 21, pp. 10-11. As 
in each of the cases declining to extend the traditional reach 
of federal law of contracts beyond the rights and duties of the 
Federal Government, “any federal interest in the outcome of 
the question before us ‘is far too speculative, far too remote a 
possibility to justify the application of federal law to trans-
actions essentially of local concern.’” Miree, supra, at 32- 
33, quoting Parnell, 352 U. S., at 33-34.

B
Our “uniquely federal interest” in the tort liability of affili-

ates of the Federal Government is equally narrow. The im-
munity we have recognized has extended no further than a 
subset of “officials of the Federal Government” and has cov-
ered only “discretionary” functions within the scope of their 
legal authority. See, e. g., Westfall v. Erwin, 484 U. S. 
292 (1988); Howard v. Lyons, 360 U. S. 593 (1959); Barr n . 
Matteo, 360 U. S. 564, 571 (1959) (plurality); Yaselli n . Goff, 
12 F. 2d 396 (CA2 1926), aff’d, 275 U. S. 503 (1927) (per 
curiam); Spalding v. Vilas, 161 U. S. 483 (1896). Never be-
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fore have we so much as intimated that the immunity (or the 
“uniquely federal interest” that justifies it) might extend be-
yond that narrow class to cover also nongovernment employ-
ees whose authority to act is independent of any source of 
federal law and that are as far removed from the “functioning 
of the Federal Government” as is a Government contractor, 
Howard, supra, at 597.

The historical narrowness of the federal interest and the 
immunity is hardly accidental. A federal officer exercises 
statutory authority, which not only provides the necessary 
basis for the immunity in positive law, but also permits us 
confidently to presume that interference with the exercise 
of discretion undermines congressional will. In contrast, a 
Government contractor acts independently of any congres-
sional enactment. Thus, immunity for a contractor lacks 
both the positive law basis and the presumption that it 
furthers congressional will.

Moreover, even within the category of congressionally 
authorized tasks, we have deliberately restricted the scope 
of immunity to circumstances in which “the contributions of 
immunity to effective government in particular contexts out-
weigh the perhaps recurring harm to individual citizens,” Doe 
v. McMillan, 412 U. S. 306, 320 (1973); see Barr, supra, 
at 572-573, because immunity “contravenes the basic tenet 
that individuals be held accountable for their wrongful con-
duct,” Westfall, supra, at 295. The extension of immunity 
to Government contractors skews the balance we have his-
torically struck. On the one hand, whatever marginal effect 
contractor immunity might have on the “effective adminis-
tration of policies of government,” its “harm to individual 
citizens” is more severe than in the Government-employee 
context. Our observation that “there are . . . other sanc-
tions than civil tort suits available to deter the executive offi-
cial who may be prone to exercise his functions in an unwor-
thy and irresponsible manner,” Barr, 360 U. S., at 576; see 
also id., at 571, offers little deterrence to the Government 
contractor. On the other hand, a grant of immunity to Gov-
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eminent contractors could not advance “the fearless, vigor-
ous, and effective administration of policies of government” 
nearly as much as does the current immunity for Government 
employees. Ibid. In the first place, the threat of a tort suit 
is less likely to influence the conduct of an industrial giant 
than that of a lone civil servant, particularly since the work of 
a civil servant is significantly less profitable, and significantly 
more likely to be the subject of a vindictive lawsuit. In fact, 
were we to take seriously the Court’s assertion that contrac-
tors pass their costs—including presumably litigation costs — 
through, “substantially if not totally, to the United States,” 
ante, at 511, the threat of a tort suit should have only mar-
ginal impact on the conduct of Government contractors. 
More importantly, inhibition of the Government official who 
actually sets Government policy presents a greater threat to 
the “administration of policies of government,” than does in-
hibition of a private contractor, whose role is devoted largely 
to assessing the technological feasibility and cost of satisfying 
the Government’s predetermined needs. Similarly, unlike 
tort suits against Government officials, tort suits against 
Government contractors would rarely “consume time and en-
ergies” that “would otherwise be devoted to governmental 
service.” 360 U. S., at 571.

In short, because the essential justifications for official im-
munity do not support an extension to the Government con-
tractor, it is no surprise that we have never extended it that 
far.

C
Yearsley n . W. A. Ross Construction Co., 309 U. S. 18 

(1940), the sole case cited by the Court immunizing a Govern-
ment contractor, is a slender reed on which to base so drastic 
a departure from precedent. In Yearsley we barred the suit 
of landowners against a private Government contractor alleg-
ing that its construction of a dam eroded their land without 
just compensation in violation of the Takings Clause of the 
Fifth Amendment. We relied in part on the observation 
that the plaintiffs failed to state a Fifth Amendment claim
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(since just compensation had never been requested, much 
less denied) and at any rate the cause of action lay against the 
Government, not the contractor. See id., at 21 (“[T]he Gov-
ernment has impliedly promised to pay [the plaintiffs] com-
pensation and has afforded a remedy for its recovery by a suit 
in the Court of Claims”) (citations omitted). It is therefore 
unlikely that the Court intended Yearsley to extend any-
where beyond the takings context, and we have never ap-
plied it elsewhere.

Even if Yearsley were applicable beyond the unique con-
text in which it arose, it would have little relevance here. 
The contractor’s work “was done pursuant to a contract with 
the United States Government, and under the direction of 
the Secretary of War and the supervision of the Chief of En-
gineers of the United States, ... as authorized by an Act of 
Congress.” Id., at 19. See also W. A. Ross Construction 
Co. v. Yearsley, 103 F. 2d 589, 591 (CA8 1939) (undisputed 
allegation that contractor implemented “stabilized bank lines 
as set and defined by the Government Engineers in charge of 
this work for the Government”). In other words, unlike re-
spondent here, the contractor in Yearsley was following, not 
formulating, the Government’s specifications, and (so far as 
is relevant here) followed them correctly. Had respondent 
merely manufactured the CH-53D helicopter, following 
minutely the Government’s own in-house specifications, it 
would be analogous to the contractor in Yearsley, although 
still not analytically identical since Yearsley depended upon 
an actual agency relationship with the Government, see 309 
U. S., at 22 (“The action of the agent is ‘the act of the govern-
ment’”) (citation omitted), which plainly was never estab-
lished here. See, e. g., Bynum v. FMC Corp., 770 F. 2d 
556, 564 (CA5 1985). Cf. United States v. New Mexico, 455 
U. S. 720, 735 (1982). But respondent’s participation in the 
helicopter’s design distinguishes this case from Yearsley, 
which has never been read to immunize the discretionary acts 
of those who perform service contracts for the Government.
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Ill
In a valiant attempt to bridge the analytical canyon be-

tween what Years ley said and what the Court wishes it had 
said, the Court invokes the discretionary function excep-
tion of the Federal Tort Claims Act (FTCA), 28 U. S. C. 
§ 2680(a). The Court does not suggest that the exception has 
any direct bearing here, for petitioner has sued a private 
manufacturer (not the Federal Government) under Virginia 
law (not the FTCA). Perhaps that is why respondent has 
three times disavowed any reliance on the discretionary func-
tion exception, even after coaching by the Court,4 as has the 
Government.5

4 “QUESTION: [Would it be] a proper judicial function to craft the con-
tours of the military contractor defense . . . even if there were no dis-
cretionary function exemption in the Federal Tort Claims Act?

“MR. L ACO VAR A: I think, yes. . . . [I]t ought not to make a differ-
ence to the contractor, or to the courts, I would submit, whether or not 
the Government has a discretionary function exception under the Federal 
Tort Claims Act. . . .

“QUESTION: I think your position would be the same if Congress had 
never waived its sovereign immunity in the Federal Tort Claims Act. . . .

“MR. LACOVARA: That’s correct. . . .
“QUESTION: Now wait. I really don’t understand that. It seems to 

me you can make the argument that there should be preemption if Con-
gress wanted it, but how are we to perceive that’s what Congress wanted if 
in the Tort Claims Act, Congress had said the Government itself should be 
liable for an ill designed helicopter? Why would we have any reason to 
think that Congress wanted to preempt liability of a private contractor for 
an ill designed helicopter?

“QUESTION: . . . [Y]our preemption argument, I want to be sure I un-
derstand it—does not depend at all on the Federal Tort Claims Act, as 
I understand it. . . .

“MR. LACOVARA: That’s correct.” Tr. of Oral Arg. 33-35 (reargu-
ment Apr. 27, 1988).

5 “QUESTION: Does the Government’s position depend at all on the 
discretionary function exemption in the Federal Tort Claims Act?

“MR. AYER: Well, that’s a hard question to answer. ... I think my 
answer to you is, no, ultimately it should not.” Id., at 40-41.
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Notwithstanding these disclaimers, the Court invokes the 
exception, reasoning that federal common law must immu-
nize Government contractors from state tort law to prevent 
erosion of the discretionary function exception’s policy of 
foreclosing judicial “ ‘second-guessing’ ” of discretionary gov-
ernmental decisions. Ante, at 511, quoting United States v. 
Varig Airlines, 467 U. S. 797, 814 (1984). The erosion the 
Court fears apparently is rooted not in a concern that suits 
against Government contractors will prevent them from de-
signing, or the Government from commissioning the design 
of, precisely the product the Government wants, but in the 
concern that such suits might preclude the Government from 
purchasing the desired product at the price it wants: “The fi-
nancial burden of judgments against the contractors,” the 
Court fears, “would ultimately be passed through, substan-
tially if not totally, to the United States itself.” Ante, at 
511.

Even granting the Court’s factual premise, which is by no 
means self-evident, the Court cites no authority for the prop-
osition that burdens imposed on Government contractors, but 
passed on to the Government, burden the Government in a 
way that justifies extension of its immunity. However sub-
stantial such indirect burdens may be, we have held in other 
contexts that they are legally irrelevant. See, e. g., South 
Carolina v. Baker, 485 U. S. 505, 521 (1988) (our cases have 
“completely foreclosed any claim that the nondiscriminatory 
imposition of costs on private entities that pass them on to 
. . . the Federal Government unconstitutionally burdens . . . 
federal functions”).

Moreover, the statutory basis on which the Court’s rule 
of federal common law totters is more unstable than any we 
have ever adopted. In the first place, we rejected an ana-
lytically similar attempt to construct federal common law 
out of the FTC A when we held that the Government’s waiver 
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of sovereign immunity for the torts of its employees does 
not give the Government an implied right of indemnity from 
them, even though the “[t]he financial burden placed on the 
United States by the Tort Claims Act [could conceivably be] 
so great that government employees should be required to 
carry part of the burden.” United States v. Gilman, 347 
U. S. 507, 510 (1954). So too here, the FTCA’s retention 
of sovereign immunity for the Government’s discretionary 
acts does not imply a defense for the benefit of contractors 
who participate in those acts, even though they might pass on 
the financial burden to the United States. In either case, 
the most that can be said is that the position “asserted, 
though the product of a law Congress passed, is a matter on 
which Congress has not taken a position.” Id., at 511 (foot-
note omitted).

Here, even that much is an overstatement, for the Govern-
ment’s immunity for discretionary functions is not even “a 
product of” the FTC A. Before Congress enacted the FTC A 
(when sovereign immunity barred any tort suit against the 
Federal Government) we perceived no need for a rule of fed-
eral common law to reinforce the Government’s immunity by 
shielding also parties who might contractually pass costs on 
to it. Nor did we (or any other court of which I am aware) 
identify a special category of “discretionary” functions for 
which sovereign immunity was so crucial that a Government 
contractor who exercised discretion should share the Govern-
ment’s immunity from state tort law.6

Now, as before the FTCA’s enactment, the Federal Gov-
ernment is immune from “[a]ny claim . . . based upon the 
exercise or performance [of] a discretionary function,” includ-
ing presumably any claim that petitioner might have brought 
against the Federal Government based upon respondent’s 
negligent design of the helicopter in which Lt. Boyle died.

6 Some States, of course, would not have permitted a stranger to the 
contract to bring such a tort suit at all, but no one suggested that this rule 
of state tort law was compelled by federal law.
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There is no more reason for federal common law to shield con-
tractors now that the Government is liable for some torts 
than there was when the Government was liable for none. 
The discretionary function exception does not support an im-
munity for the discretionary acts of Government contractors 
any more than the exception for “[a]ny claim [against the 
Government] arising out of assault,” § 2680(h), supports a 
personal immunity for Government employees who commit 
assaults. Of. Sheridan v. United States, ante, at 400. In 
short, while the Court purports to divine whether Congress 
would object to this suit, it inexplicably begins and ends its 
sortilege with an exception to a statute that is itself inappli-
cable and whose repeal would leave unchanged every rela-
tionship remotely relevant to the accident underlying this 
suit.

Far more indicative of Congress’ views on the subject is 
the wrongful-death cause of action that Congress itself has 
provided under the Death on the High Seas Act (DOHSA), 
Act of Mar. 30, 1920, ch. Ill, § 1 et seq., 41 Stat. 537, codified 
at 46 U. S. C. App. §761 et seq. (1982 ed., Supp. IV)—a 
cause of action that could have been asserted against United 
Technologies had Lt. Boyle’s helicopter crashed a mere three 
miles further off the coast of Virginia Beach. It is beyond 
me how a state-law tort suit against the designer of a mili-
tary helicopter could be said to present any conflict, much 
less a “‘significant conflict,’” with “federal interests ... in 
the context of Government procurement,” ante, at 511, when 
federal law itself would provide a tort suit, but no (at least no 
explicit) Government-contractor defense,7 against the same 

’But cf. Tozer v. LTV Corp., 792 F. 2d 403 (CA4 1986) (applying de-
fense in DOHSA case), cert, pending, No. 86-674; Shaw v. Grumman 
Aerospace Corp., 778 F. 2d 736 (CA11 1985) (same), cert, pending, 
No. 85-1529; Koutsoubos v. Boeing Vertol, Division of Boeing Co., 755 F. 
2d 352 (CA3) (same), cert, denied, 474 U. S. 821 (1985); McKay n . Rock-
well Int’l Corp., 704 F. 2d 444 (CA9 1983) (same), cert, denied, 464 U. S. 
1043 (1984).
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designer for an accident involving the same equipment. See 
Pet. for Cert, in Sikorsky Aircraft Division, United Technol-
ogies Corp. v. Kloss, 0. T. 1987, No. 87-1633, pp. 3-6 (trial 
court holds that family of marine can bring a wrongful-death 
cause of action under the DOHSA against United Technol-
ogies for the negligent design of a United States Marine 
Corps CH-53D helicopter in which he was killed when it 
crashed 21 miles offshore), cert, denied, 486 U. S. 1008 
(1988).

IV
At bottom, the Court’s analysis is premised on the proposi-

tion that any tort liability indirectly absorbed by the Gov-
ernment so burdens governmental functions as to compel 
us to act when Congress has not. That proposition is by 
no means uncontroversial. The tort system is premised on 
the assumption that the imposition of liability encourages 
actors to prevent any injury whose expected cost exceeds the 
cost of prevention. If the system is working as it should, 
Government contractors will design equipment to avoid cer-
tain injuries (like the deaths of soldiers or Government em-
ployees), which would be certain to burden the Government. 
The Court therefore has no basis for its assumption that tort 
liability will result in a net burden on the Government (let 
alone a clearly excessive net burden) rather than a net gain.

Perhaps tort liability is an inefficient means of ensuring 
the quality of design efforts, but “[w]hatever the merits of 
the policy” the Court wishes to implement, “its conversion 
into law is a proper subject for congressional action, not 
for any creative power of ours.” Standard Oil, 332 U. S., at 
314-315. It is, after all, “Congress, not this Court or the 
other federal courts, [that] is the custodian of the national 
purse. By the same token [Congress] is the primary and 
most often the exclusive arbiter of federal fiscal affairs. And 
these comprehend, as we have said, securing the treasury 
or the Government against financial losses however inflicted 
. . . .” Ibid, (emphasis added). See also Gilman, supra,
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at 510-512. If Congress shared the Court’s assumptions and 
conclusion it could readily enact “A BILL [t]o place limita-
tions on the civil liability of government contractors to ensure 
that such liability does not impede the ability of the United 
States to procure necessary goods and services,” H. R. 4765, 
99th Cong., 2d Sess. (1986); see also S. 2441, 99th Cong., 2d 
Sess. (1986). It has not.

Were I a legislator, I would probably vote against any law 
absolving multibillion dollar private enterprises from answer-
ing for their tragic mistakes, at least if that law were justi-
fied by no more than the unsupported speculation that their 
liability might ultimately burden the United States Treasury. 
Some of my colleagues here would evidently vote otherwise 
(as they have here), but that should not matter here. We 
are judges not legislators, and the vote is not ours to cast.

I respectfully dissent.

Justi ce  Stevens , dissenting.
When judges are asked to embark on a lawmaking venture, 

I believe they should carefully consider whether they, or a 
legislative body, are better equipped to perform the task at 
hand. There are instances of so-called interstitial lawmak-
ing that inevitably become part of the judicial process.1 But 
when we are asked to create an entirely new doctrine—to an-
swer “questions of policy on which Congress has not spoken,” 
United States v. Gilman, 347 U. S. 507, 511 (1954)—we have 
a special duty to identify the proper decisionmaker before 
trying to make the proper decision.

1 “I recognize without hesitation that judges do and must legislate, but 
they can do so only interstitially; they are confined from molar to molecular 
motions. A common-law judge could not say I think the doctrine of consid-
eration a bit of historical nonsense and shall not enforce it in my court. No 
more could a judge exercising the limited jurisdiction of admiralty say I 
think well of the common-law rules of master and servant and propose to 
introduce them here en bloc.” Southern Pacific Co. v. Jensen, 244 U. S. 
205, 221 (1917) (Holmes, J., dissenting).
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When the novel question of policy involves a balancing of 
the conflicting interests in the efficient operation of a massive 
governmental program and the protection of the rights of the 
individual—whether in the social welfare context, the civil 
service context, or the military procurement context—I feel 
very deeply that we should defer to the expertise of the Con-
gress. That is the central message of the unanimous deci-
sion in Bush v. Lucas, 462 U. S. 367 (1983);2 that is why I 
joined the majority in Schweiker v. Chilicky, ante, p. 412,3 
a case decided only three days ago; and that is why I am so 
distressed by the majority’s decision today. For in this case, 
as in United States v. Gilman, supra: “The selection of that 
policy which is most advantageous to the whole involves a 
host of considerations that must be weighed and appraised. 
That function is more appropriately for those who write the 
laws, rather than for those who interpret them.” Id., at 
511-513.

I respectfully dissent.

2 “[W]e decline to create a new substantive legal liability without legisla-
tive aid and as at the common law, because we are convinced that Congress 
is in a better position to decide whether or not the public interest would be 
served by creating it.” 462 U. S., at 390 (internal quotation omitted).

3 “Congressional competence at ‘balancing governmental efficiency and 
the rights of [individuals],’ Bush, 462 U. S., at 389, is no more question-
able in the social welfare context than it is in the civil service context. 
Cf. Forrester v. White, 484 U. S. 219, 223-224 (1988).” Ante, at 425.
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MURRAY v. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIRST CIRCUIT

No. 86-995. Argued December 8, 1987—Decided June 27, 1988*

While surveilling petitioner Murray and others suspected of illegal drug 
activities, federal agents observed both petitioners driving vehicles 
into, and later out of, a warehouse, and, upon petitioners’ exit, saw that 
the warehouse contained a tractor-trailer rig bearing a long container. 
Petitioners later turned over their vehicles to other drivers, who were 
in turn followed and ultimately arrested, and the vehicles were lawfully 
seized and found to contain marijuana. After receiving this informa-
tion, several agents forced their way into the warehouse and observed in 
plain view numerous burlap-wrapped bales. The agents left without 
disturbing the bales and did not return until they had obtained a warrant 
to search the warehouse. In applying for the warrant, they did not 
mention the prior entry or include any recitations of their observations 
made during that entry. Upon issuance of the warrant, they reentered 
the warehouse and seized 270 bales of marijuana and other evidence 
of crime. The District Court denied petitioners’ pretrial motion to 
suppress the evidence, rejecting their arguments that the warrant was 
invalid because the agents did not inform the Magistrate about their 
prior warrantless entry, and that the warrant was tainted by that entry. 
Petitioners were subsequently convicted of conspiracy to possess and 
distribute illegal drugs. The Court of Appeals affirmed, assuming for 
purposes of its decision on the suppression question that the first entry 
into the warehouse was unlawful.

Held: The Fourth Amendment does not require the suppression of evi-
dence initially discovered during police officers’ illegal entry of private 
premises, if that evidence is also discovered during a later search pursu-
ant to a valid warrant that is wholly independent of the initial illegal 
entry. Pp. 536-544.

(a) The “independent source” doctrine permits the introduction of evi-
dence initially discovered during, or as a consequence of, an unlawful 
search, but later obtained independently from lawful activities untainted 
by the initial illegality. Silverthorne Lumber Co. v. United States, 251 
U. S. 385. There is no merit to petitioners’ contention that allowing the 

*Together with No. 86-1016, Carter v. United States, also on certiorari 
to the same court.
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doctrine to apply to evidence initially discovered during an illegal search, 
rather than limiting it to evidence first obtained during a later lawful 
search, will encourage police routinely to enter premises without a war-
rant. Pp. 536-541.

(b) Although the federal agents’ knowledge that marijuana was in the 
warehouse was assuredly acquired at the time of the unlawful entry, it 
was also acquired at the time of entry pursuant to the warrant, and if 
that later acquisition was not the result of the earlier entry, the inde-
pendent source doctrine allows the admission of testimony as to that 
knowledge. This same analysis applies to the tangible evidence, the 
bales of marijuana. United States v. Silvestri, 787 F. 2d 736 (CAI), is 
unpersuasive insofar as it distinguishes between tainted intangible and 
tangible evidence. The ultimate question is whether the search pursu-
ant to warrant was in fact a genuinely independent source of the infor-
mation and tangible evidence at issue. This would not have been the 
case if the agents’ decision to seek the warrant was prompted by what 
they had seen during the initial entry or if information obtained dur-
ing that entry was presented to the Magistrate and affected his deci-
sion to issue the warrant. Because the District Court did not explicitly 
find that the agents would have sought a warrant if they had not earlier 
entered the warehouse, the cases are remanded for a determination 
whether the warrant-authorized search of the warehouse was an inde-
pendent source in the sense herein described. Pp. 541-544.

803 F. 2d 20, vacated and remanded.

Scal ia , J., delivered the opinion of the Court, in which Rehn quis t , 
C. J., and Whi te  and Blackmu n , JJ., joined. Marsh al l , J., filed a 
dissenting opinion, in which Ste ve ns  and O’Con no r , JJ., joined, post, 
p. 544. Steve ns , J., filed a dissenting opinion, post, p. 551. Brenna n  
and Kenne dy , JJ., took no part in the consideration or decision of the 
cases.

A. Raymond Randolph argued the cause for petitioners in 
both cases. With him on the briefs was Susan L. Launer.

Roy T. Englert, Jr., argued the cause for the United 
States. With him on the briefs were Solicitor General 
Fried, Assistant Attorney General Weld, Deputy Solicitor 
General Bryson, and Patty Merkamp StemlerA

tLarry W. Yackle, John A. Powell, David B. Goldstein, and John 
Reinstein filed a brief for the American Civil Liberties Union et al. as 
amici curiae urging reversal in No. 86-995.
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Justi ce  Scali a  delivered the opinion of the Court.
In Segura v. United States, 468 U. S. 796 (1984), we held 

that police officers’ illegal entry upon private premises did 
not require suppression of evidence subsequently discovered 
at those premises when executing a search warrant obtained 
on the basis of information wholly unconnected with the ini-
tial entry. In these consolidated cases we are faced with the 
question whether, again assuming evidence obtained pursu-
ant to an independently obtained search warrant, the portion 
of such evidence that had been observed in plain view at the 
time of a prior illegal entry must be suppressed.

I
Both cases arise out of the conviction of petitioner Michael 

F. Murray, petitioner James D. Carter, and others for con-
spiracy to possess and distribute illegal drugs. Insofar as 
relevant for our purposes, the facts are as follows: Based on 
information received from informants, federal law enforce-
ment agents had been surveilling petitioner Murray and sev-
eral of his co-conspirators. At about 1:45 p.m. on April 6, 
1983, they observed Murray drive a truck and Carter drive a 
green camper, into a warehouse in South Boston. When the 
petitioners drove the vehicles out about 20 minutes later, the 
surveilling agents saw within the warehouse two individuals 
and a tractor-trailer rig bearing a long, dark container. 
Murray and Carter later turned over the truck and camper to 
other drivers, who were in turn followed and ultimately ar-
rested, and the vehicles lawfully seized. Both vehicles were 
found to contain marijuana.

After receiving this information, several of the agents con-
verged on the South Boston warehouse and forced entry. 
They found the warehouse unoccupied, but observed in plain 
view numerous burlap-wrapped bales that were later found 
to contain marijuana. They left without disturbing the 
bales, kept the warehouse under surveillance, and did not 
reenter it until they had a search warrant. In applying for 
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the warrant, the agents did not mention the prior entry, and 
did not rely on any observations made during that entry. 
When the warrant was issued—at 10:40 p.m., approximately 
eight hours after the initial entry—the agents immediately 
reentered the warehouse and seized 270 bales of marijuana 
and notebooks listing customers for whom the bales were 
destined.

Before trial, petitioners moved to suppress the evidence 
found in the warehouse. The District Court denied the mo-
tion, rejecting petitioners’ arguments that the warrant was 
invalid because the agents did not inform the Magistrate 
about their prior warrantless entry, and that the warrant 
was tainted by that entry. United States v. Carter, No. 83- 
102-S (Mass., Dec. 23, 1983), App. to Pet. for Cert. 44a-45a. 
The First Circuit affirmed, assuming for purposes of its deci-
sion that the first entry into the warehouse was unlawful. 
United States v. Moscatiello, 771 F. 2d 589 (1985). Murray 
and Carter then separately filed petitions for certiorari, 
which we granted,1 480 U. S. 916 (1987), and have consoli-
dated here.

II
The exclusionary rule prohibits introduction into evidence 

of tangible materials seized during an unlawful search, Weeks 
v. United States, 232 U. S. 383 (1914), and of testimony con-
cerning knowledge acquired during an unlawful search, Sil-
verman v. United States, 365 U. S. 505 (1961). Beyond 
that, the exclusionary rule also prohibits the introduction of 
derivative evidence, both tangible and testimonial, that is * 

’The original petitions raised both the present Fourth Amendment 
claim and a Speedy Trial Act claim. We granted the petitions, vacated the 
judgment below, and remanded for reconsideration of the Speedy Trial Act 
issue in light of Henderson v. United States, 476 U. S. 321 (1986). Carter 
v. United States and Murray v. United States, 476 U. S. 1138 (1986). On 
remand, the Court of Appeals again rejected the Speedy Trial Act claim 
and did not reexamine its prior ruling on the Fourth Amendment question. 
803 F. 2d 20 (1986). Petitioners again sought writs of certiorari, which we 
granted limited to the Fourth Amendment question.
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the product of the primary evidence, or that is otherwise ac-
quired as an indirect result of the unlawful search, up to the 
point at which the connection with the unlawful search be-
comes “so attentuated as to dissipate the taint,” Nardone v. 
United States, 308 U. S. 338, 341 (1939). See Wong Sun v. 
United States, 371 U. S. 471, 484-485 (1963).

Almost simultaneously with our development of the ex-
clusionary rule, in the first quarter of this century, we also 
announced what has come to be known as the “independent 
source” doctrine. See Silverthorne Lumber Co. n . United 
States, 251 U. S. 385, 392 (1920). That doctrine, which 
has been applied to evidence acquired not only through 
Fourth Amendment violations but also through Fifth and 
Sixth Amendment violations, has recently been described as 
follows:

“[T]he interest of society in deterring unlawful police 
conduct and the public interest in having juries receive 
all probative evidence of a crime are properly balanced 
by putting the police in the same, not a worse, position 
that they would have been in if no police error or miscon-
duct had occurred. . . . When the challenged evidence 
has an independent source, exclusion of such evidence 
would put the police in a worse position than they would 
have been in absent any error or violation.” Nix v. Wil-
liams, 467 U. S. 431, 443 (1984)

The dispute here is over the scope of this doctrine. Petition-
ers contend that it applies only to evidence obtained for the 
first time during an independent lawful search. The Govern-
ment argues that it applies also to evidence initially discov-
ered during, or as a consequence of, an unlawful search, but 
later obtained independently from activities untainted by the 
initial illegality. We think the Government’s view has better 
support in both precedent and policy.

Our cases have used the concept of “independent source” in 
a more general and a more specific sense. The more general 
sense identifies all evidence acquired in a fashion untainted 
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by the illegal evidence-gathering activity. Thus, where an 
unlawful entry has given investigators knowledge of facts x 
and y, but fact z has been learned by other means, fact z can 
be said to be admissible because derived from an “independ-
ent source.” This is how we used the term in Segura v. 
United States, 468 U. S. 796 (1984). In that case, agents 
unlawfully entered the defendant’s apartment and remained 
there until a search warrant was obtained. The admissibil-
ity of what they discovered while waiting in the apartment 
was not before us, id., at 802-803, n. 4, but we held that the 
evidence found for the first time during the execution of the 
valid and untainted search warrant was admissible because it 
was discovered pursuant to an “independent source,” id., at 
813-814. See also United States v. Wade, 388 U. S. 218, 
240-242 (1967); Costello v. United States, 365 U. S. 265, 280 
(1961); Nardone v. United States, supra, at 341.

The original use of the term, however, and its more impor-
tant use for purposes of these cases, was more specific. It 
was originally applied in the exclusionary rule context, by 
Justice Holmes, with reference to that particular category of 
evidence acquired by an untainted search which is identical 
to the evidence unlawfully acquired—that is, in the example 
just given, to knowledge of facts x and y derived from an 
independent source:

“The essence of a provision forbidding the acquisition 
of evidence in a certain way is that not merely evidence 
so acquired shall not be used before the Court but that 
it shall not be used at all. Of course this does not mean 
that the facts thus obtained become sacred and inacces-
sible. If knowledge of them is gained from an independ-
ent source they may be proved like any others.” Silver-
thorne Lumber, supra, at 392.

As the First Circuit has observed, “[i]n the classic independ-
ent source situation, information which is received through 
an illegal source is considered to be cleanly obtained when 
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it arrives through an independent source.” United States 
v. Silvestri, 787 F. 2d 736, 739 (1986). We recently as-
sumed this application of the independent source doctrine 
(in the Sixth Amendment context) in Nix v. Williams, supra. 
There incriminating statements obtained in violation of the 
defendant’s right to counsel had led the police to the victim’s 
body. The body had not in fact been found through an in-
dependent source as well, and so the independent source 
doctrine was not itself applicable. We held, however, that 
evidence concerning the body was nonetheless admissible be-
cause a search had been under way which would have discov-
ered the body, had it not been called off because of the 
discovery produced by the unlawfully obtained statements. 
Id., at 448-450. This “inevitable discovery” doctrine obvi-
ously assumes the validity of the independent source doctrine 
as applied to evidence initially acquired unlawfully. It would 
make no sense to admit the evidence because the independ-
ent search, had it not been aborted, would have found the 
body, but to exclude the evidence if the search had continued 
and had in fact found the body. The inevitable discovery 
doctrine, with its distinct requirements, is in reality an ex-
trapolation from the independent source doctrine: Since the 
tainted evidence would be admissible if in fact discovered 
through an independent source, it should be admissible if it 
inevitably would have been discovered.

Petitioners’ asserted policy basis for excluding evidence 
which is initially discovered during an illegal search, but is 
subsequently acquired through an independent and lawful 
source, is that a contrary rule will remove all deterrence to, 
and indeed positively encourage, unlawful police searches. 
As petitioners see the incentives, law enforcement officers 
will routinely enter without a warrant to make sure that 
what they expect to be on the premises is in fact there. If it 
is not, they will have spared themselves the time and trouble 
of getting a warrant; if it is, they can get the warrant and 
use the evidence despite the unlawful entry. Brief for Peti-
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tioners 42. We see the incentives differently. An officer 
with probable cause sufficient to obtain a search warrant 
would be foolish to enter the premises first in an unlawful 
manner. By doing so, he would risk suppression of all evi-
dence on the premises, both seen and unseen, since his action 
would add to the normal burden of convincing a magistrate 
that there is probable cause the much more onerous burden 
of convincing a trial court that no information gained from 
the illegal entry affected either the law enforcement officers’ 
decision to seek a warrant or the magistrate’s decision to 
grant it. See Part III, infra. Nor would the officer without 
sufficient probable cause to obtain a search warrant have any 
added incentive to conduct an unlawful entry, since whatever 
he finds cannot be used to establish probable cause before a 
magistrate.2

It is possible to read petitioners’ briefs as asserting the 
more narrow position that the “independent source” doctrine 
does apply to independent acquisition of evidence previously 

2Just ice  Marsha ll  argues, in effect, that where the police cannot 
point to some historically verifiable fact demonstrating that the subsequent 
search pursuant to a warrant was wholly unaffected by the prior illegal 
search—e. g., that they had already sought the warrant before entering 
the premises — we should adopt a per se rule of inadmissibilty. See post, at 
549. We do not believe that such a prophylatic exception to the independ-
ent source rule is necessary. To say that a district court must be satisfied 
that a warrant would have been sought without the illegal entry is not to 
give dispositive effect to police officers’ assurances on the point. Where 
the facts render those assurances implausible, the independent source doc-
trine will not apply.

We might note that there is no basis for pointing to the present cases 
as an example of a “search first, warrant later” mentality. The District 
Court found that the agents entered the warehouse “in an effort to ap-
prehend any participants who might have remained inside and to guard 
against the destruction of possibly critical evidence.” United States v. 
Carter, No. 83-102-S (Mass., Dec. 23, 1983), App. to Pet. for Cert. 42a. 
While they may have misjudged the existence of sufficient exigent circum-
stances to justify the warrantless entry (the Court of Appeals did not reach 
that issue and neither do we), there is nothing to suggest that they went in 
merely to see if there was anything worth getting a warrant for.
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derived indirectly from the unlawful search, but does not 
apply to what they call “primary evidence,” that is, evidence 
acquired during the course of the search itself. In addition 
to finding no support in our precedent, see Silverthorne 
Lumber, 251 U. S., at 392 (referring specifically to evidence 
seized during an unlawful search), this strange distinction 
would produce results bearing no relation to the policies of 
the exclusionary rule. It would mean, for example, that the 
government’s knowledge of the existence and condition of a 
dead body, knowledge lawfully acquired through independ-
ent sources, would have to be excluded if government agents 
had previously observed the body during an unlawful search 
of the defendant’s apartment; but not if they had observed a 
notation that the body was buried in a certain location, pro-
ducing consequential discovery of the corpse.

Ill
To apply what we have said to the present cases: Knowl-

edge that the marijuana was in the warehouse was assuredly 
acquired at the time of the unlawful entry. But it was also 
acquired at the time of entry pursuant to the warrant, and 
if that later acquisition was not the result of the earlier 
entry there is no reason why the independent source doctrine 
should not apply. Invoking the exclusionary rule would put 
the police (and society) not in the same position they would 
have occupied if no violation occurred, but in a worse one. 
See Nix v. Williams, 467 U. S., at 443.

We think this is also true with respect to the tangible evi-
dence, the bales of marijuana. It would make no more sense 
to exclude that than it would to exclude tangible evidence 
found upon the corpse in Nix, if the search in that case had 
not been abandoned and had in fact come upon the body. 
The First Circuit has discerned a difference between tangible 
and intangible evidence that has been tainted, in that objects 
“once seized cannot be cleanly reseized without returning the 
objects to private control.” United States v. Silvestri, 787 
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F. 2d, at 739. It seems to us, however, that reseizure of 
tangible evidence already seized is no more impossible than 
rediscovery of intangible evidence already discovered. The 
independent source doctrine does not rest upon such meta-
physical analysis, but upon the policy that, while the govern-
ment should not profit from its illegal activity, neither should 
it be placed in a worse position than it would otherwise have 
occupied. So long as a later, lawful seizure is genuinely 
independent of an earlier, tainted one (which may well be 
difficult to establish where the seized goods are kept in the 
police’s possession) there is no reason why the independent 
source doctrine should not apply.

The ultimate question, therefore, is whether the search 
pursuant to warrant was in fact a genuinely independent 
source of the information and tangible evidence at issue here. 
This would not have been the case if the agents’ decision to 
seek the warrant was prompted by what they had seen dur-
ing the initial entry,3 or if information obtained during that 
entry was presented to the Magistrate and affected his deci-
sion to issue the warrant. On this point the Court of Ap-
peals said the following:

“[W]e can be absolutely certain that the warrantless 
entry in no way contributed in the slightest either to the 
issuance of a warrant or to the discovery of the evidence 

3 Jus tice  Marsh all  argues that “the relevant question [is] whether, 
even if the initial entry uncovered no evidence, the officers would return 
immediately with a warrant to conduct a second search.” Post, at 548, 
n. 2; see post, at 549-550, n. 4. We do not see how this is “relevant” at all. 
To determine whether the warrant was independent of the illegal entry, 
one must ask whether it would have been sought even if what actually hap-
pened had not occurred—not whether it would have been sought if some-
thing else had happened. That is to say, what counts is whether the actual 
illegal search had any effect in producing the warrant, not whether some 
hypothetical illegal search would have aborted the warrant. Only that 
much is needed to assure that what comes before the court is not the prod-
uct of illegality; to go further than that would be to expand our existing 
exclusionary rule.
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during the lawful search that occurred pursuant to the 
warrant.

“This is as clear a case as can be imagined where the dis-
covery of the contraband in plain view was totally irrele-
vant to the later securing of a warrant and the successful 
search that ensued. As there was no causal link what-
ever between the illegal entry and the discovery of the 
challenged evidence, we find no error in the court’s re-
fusal to suppress.” United States v. Moscatiello, 771 F. 
2d, at 603, 604.

Although these statements can be read to provide emphatic 
support for the Government’s position, it is the function of 
the District Court rather than the Court of Appeals to deter-
mine the facts, and we do not think the Court of Appeals’ con-
clusions are supported by adequate findings. The District 
Court found that the agents did not reveal their warrantless 
entry to the Magistrate, App. to Pet. for Cert. 43a, and that 
they did not include in their application for a warrant any 
recitation of their observations in the warehouse, id., at 
44a-45a. It did not, however, explicitly find that the agents 
would have sought a warrant if they had not earlier entered 
the warehouse. The Government concedes this in its brief. 
Brief for United States 17, n. 5. To be sure, the District 
Court did determine that the purpose of the warrantless 
entry was in part “to guard against the destruction of possi-
bly critical evidence,” App. to Pet. for Cert. 42a, and one 
could perhaps infer from this that the agents who made the 
entry already planned to obtain that “critical evidence” 
through a warrant-authorized search. That inference is not, 
however, clear enough to justify the conclusion that the Dis-
trict Court’s findings amounted to a determination of inde-
pendent source.

Accordingly, we vacate the judgment and remand these 
cases to the Court of Appeals with instructions that it re-
mand to the District Court for determination whether the 



544 OCTOBER TERM, 1987

Mars ha ll , J., dissenting 487 U. S.

warrant-authorized search of the warehouse was an inde-
pendent source of the challenged evidence in the sense we 
have described.

It is so ordered.

Justi ce  Brennan  and Justi ce  Kennedy  took no part in 
the consideration or decision of these cases.

Justi ce  Marshall , with whom Justi ce  Steve ns  and 
Justic e  O’Connor  join, dissenting.

The Court today holds that the “independent source” ex-
ception to the exclusionary rule may justify admitting evi-
dence discovered during an illegal warrantless search that is 
later “rediscovered” by the same team of investigators dur-
ing a search pursuant to a warrant obtained immediately 
after the illegal search. I believe the Court’s decision, by 
failing to provide sufficient guarantees that the subsequent 
search was, in fact, independent of the illegal search, emascu-
lates the Warrant Clause and undermines the deterrence 
function of the exclusionary rule. I therefore dissent.

This Court has stated frequently that the exclusionary rule 
is principally designed to deter violations of the Fourth 
Amendment. See, e. g., United States v. Leon, 468 U. S. 
897, 906 (1984); Elkins v. United States, 364 U. S. 206, 217 
(1960). By excluding evidence discovered in violation of the 
Fourth Amendment, the rule “compel[s] respect for the con-
stitutional guaranty in the only effectively available way, by 
removing the incentive to disregard it.” Id., at 217. The 
Court has crafted exceptions to the exclusionary rule when 
the purposes of the rule are not furthered by the exclusion. 
As the Court today recognizes, the independent source ex-
ception to the exclusionary rule “allows admission of evidence 
that has been discovered by means wholly independent of any 
constitutional violation.” Nix v. Williams, 467 U. S. 431, 
443 (1984); see Silverthorne Lumber Co. v. United States, 
251 U. S. 385, 392 (1920). The independent source excep-
tion, like the inevitable discovery exception, is primarily 
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based on a practical view that under certain circumstances 
the beneficial deterrent effect that exclusion will have on fu-
ture constitutional violations is too slight to justify the social 
cost of excluding probative evidence from a criminal trial. 
See Nix v. Williams, supra, at 444-446; cf. United States v. 
Leon, supra, 906-909. When the seizure of the evidence at 
issue is “wholly independent of” the constitutional violation, 
then exclusion arguably will have no effect on a law enforce-
ment officer’s incentive to commit an unlawful search.1

Given the underlying justification for the independent 
source exception, any inquiry into the exception’s application 
must keep sight of the practical effect admission will have 
on the incentives facing law enforcement officers to engage 
in unlawful conduct. The proper scope of the independent 
source exception, and guidelines for its application, cannot 
be divined in a factual vacuum; instead, they must be in-
formed by the nature of the constitutional violation and the 
deterrent effect of exclusion in particular circumstances. In 
holding that the independent source exception may apply to 
the facts of these cases, I believe the Court loses sight of 
the practical moorings of the independent source exception 
and creates an affirmative incentive for unconstitutional 
searches. This holding can find no justification in the pur-
poses underlying both the exclusionary rule and the inde-
pendent source exception.

The factual setting of the instant case is straightforward. 
Federal Bureau of Investigation (FBI) and Drug Enforce-
ment Agency (DEA) agents stopped two vehicles after they 

1 The clearest case for the application of the independent source excep-
tion is when a wholly separate line of investigation, shielded from informa-
tion gathered in an illegal search, turns up the same evidence through a 
separate, lawful search. Under these circumstances, there is little doubt 
that the lawful search was not connected to the constitutional violation. 
The exclusion of such evidence would not significantly add to the deter-
rence facing the law enforcement officers conducting the illegal search, be-
cause they would have little reason to anticipate the separate investigation 
leading to the same evidence.



546 OCTOBER TERM, 1987

Mars ha ll , J., dissenting 487 U. S.

left a warehouse and discovered bales of marijuana. DEA 
Supervisor Garibotto and an assistant United States attorney 
then returned to the warehouse, which had been under sur-
veillance for several hours. After demands that the ware-
house door be opened went unanswered, Supervisor Gari-
botto forced open the door with a tire iron. A number of 
agents entered the warehouse. No persons were found in-
side, but the agents saw numerous bales of marijuana in plain 
view. Supervisor Garibotto then ordered everyone out of 
the warehouse. Agents did not reenter the warehouse until 
a warrant was obtained some eight hours later. The ware-
house was kept under surveillance during the interim.

It is undisputed that the agents made no effort to obtain a 
warrant prior to the initial entry. The agents had not begun 
to prepare a warrant affidavit, and according to FBI Agent 
Cleary, who supervised the FBI’s involvement, they had not 
even engaged in any discussions of obtaining a warrant. 
App. 52. The affidavit in support of the warrant obtained 
after the initial search was prepared by DEA Agent Keaney, 
who had tactical control over the DEA agents, and who had 
participated in the initial search of the warehouse. The affi-
davit did not mention the warrantless search of the ware-
house, nor did it cite information obtained from that search. 
In determining that the challenged evidence was admissible, 
the Court of Appeals assumed that the initial warrantless 
entry was not justified by exigent circumstances and that the 
search therefore violated the Warrant Clause of the Fourth 
Amendment.

Under the circumstances of these cases, the admission of 
the evidence “reseized” during the second search severely 
undermines the deterrence function of the exclusionary rule. 
Indeed, admission in these cases affirmatively encourages 
illegal searches. The incentives for such illegal conduct 
are clear. Obtaining a warrant is inconvenient and time con-
suming. Even when officers have probable cause to support 
a warrant application, therefore, they have an incentive first 
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to determine whether it is worthwhile to obtain a warrant. 
Probable cause is much less than certainty, and many “confir-
matory” searches will result in the discovery that no evidence 
is present, thus saving the police the time and trouble of get-
ting a warrant. If contraband is discovered, however, the 
officers may later seek a warrant to shield the evidence from 
the taint of the illegal search. The police thus know in ad-
vance that they have little to lose and much to gain by for-
going the bother of obtaining a warrant and undertaking an 
illegal search.

The Court, however, “see[s] the incentives differently.” 
Ante, at 540. Under the Court’s view, today’s decision does 
not provide an incentive for unlawful searches, because the 
officer undertaking the search would know that “his action 
would add to the normal burden of convincing a magistrate 
that there is probable cause the much more onerous burden 
of convincing a trial court that no information gained from the 
illegal entry affected either the law enforcement officers’ de-
cision to seek a warrant or the magistrate’s decision to grant 
it.” Ibid. The Court, however, provides no hint of why this 
risk would actually seem significant to the officers. Under 
the circumstances of these cases, the officers committing the 
illegal search have both knowledge and control of the factors 
central to the trial court’s determination. First, it is a sim-
ple matter, as was done in these cases, to exclude from the 
warrant application any information gained from the initial 
entry so that the magistrate’s determination of probable 
cause is not influenced by the prior illegal search. Second, 
today’s decision makes the application of the independent 
source exception turn entirely on an evaluation of the offi-
cers’ intent. It normally will be difficult for the trial court to 
verify, or the defendant to rebut, an assertion by officers that 
they always intended to obtain a warrant, regardless of the 
results of the illegal search.2 The testimony of the officers 

2 Such an intent-based rule is of dubious value for other reasons as well. 
First, the intent of the officers prior to the illegal entry often will be of



548 OCTOBER TERM, 1987

Mars ha ll , J., dissenting 487 U. S.

conducting the illegal search is the only direct evidence of in-
tent, and the defendant will be relegated simply to arguing 
that the officers should not be believed. Under these cir-
cumstances, the litigation risk described by the Court seems 
hardly a risk at all; it does not significantly dampen the incen-
tive to conduct the initial illegal search.* 3

The strong Fourth Amendment interest in eliminating 
these incentives for illegal entry should cause this Court to 
scrutinize closely the application of the independent source 
exception to evidence obtained under the circumstances of 
the instant cases; respect for the constitutional guarantee re-
quires a rule that does not undermine the deterrence function 
of the exclusionary rule. When, as here, the same team of 
investigators is involved in both the first and second search, 
there is a significant danger that the “independence” of the

little significance to the relevant question: whether, even if the initial entry 
uncovered no evidence, the officers would return immediately with a war-
rant to conduct a second search. Officers who have probable cause to be-
lieve contraband is present genuinely might intend later to obtain a war-
rant, but after the illegal search uncovers no such contraband, those same 
officers might decide their time is better spent than to return with a war-
rant. In addition, such an intent rule will be difficult to apply. The Court 
fails to describe how a trial court will properly evaluate whether the law 
enforcement officers fully intended to obtain a warrant regardless of what 
they discovered during the illegal search. The obvious question is whose 
intent is relevant? Intentions clearly may differ both among supervisory 
officers and among officers who initiate the illegal search.

3 The litigation risk facing these law enforcement officers may be con-
trasted with the risk faced by the officer in Nix v. Williams, 467 U. S. 431 
(1984). Nix involved an application of the inevitable discovery exception 
to the exclusionary rule. In that case, the Court stressed that an officer 
“who is faced with the opportunity to obtain evidence illegally will rarely, if 
ever, be in a position to calculate whether the evidence sought would inev-
itably be discovered.” Id., at 445. Unlike the officer in Nix, who had no 
way of knowing about the progress of a wholly separate line of investiga-
tion that already had begun at the time of his unconstitutional conduct, the 
officers in the instant cases, at least under the Court’s analysis, have com-
plete knowledge and control over the factors relevant to the determination 
of “independence.”
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source will in fact be illusory, and that the initial search will 
have affected the decision to obtain a warrant notwithstand-
ing the officers’ subsequent assertions to the contrary. It is 
therefore crucial that the factual premise of the exception— 
complete independence—be clearly established before the ex-
ception can justify admission of the evidence. I believe the 
Court’s reliance on the intent of the law enforcement officers 
who conducted the warrantless search provides insufficient 
guarantees that the subsequent legal search was unaffected 
by the prior illegal search.

To ensure that the source of the evidence is genuinely inde-
pendent, the basis for a finding that a search was untainted 
by a prior illegal search must focus, as with the inevitable dis-
covery doctrine, on “demonstrated historical facts capable of 
ready verification or impeachment.” Nix v. Williams, 467 
U. S., at 445, n. 5. In the instant cases, there are no “dem-
onstrated historical facts” capable of supporting a finding 
that the subsequent warrant search was wholly unaffected by 
the prior illegal search. The same team of investigators was 
involved in both searches. The warrant was obtained imme-
diately after the illegal search, and no effort was made to 
obtain a warrant prior to the discovery of the marijuana dur-
ing the illegal search. The only evidence available that the 
warrant search was wholly independent is the testimony of 
the agents who conducted the illegal search. Under these 
circumstances, the threat that the subsequent search was 
tainted by the illegal search is too great to allow for the appli-
cation of the independent source exception.4 The Court’s 

4 To conclude that the initial search had no effect on the decision to ob-
tain a warrant, and thus that the warrant search was an “independent 
source” of the challenged evidence, one would have to assume that even if 
the officers entered the premises and discovered no contraband, they none-
theless would have gone to the Magistrate, sworn that they had probable 
cause to believe that contraband was in the building, and then returned to 
conduct another search. Although such a scenario is possible, I believe it 
is more plausible to believe that the officers would not have chosen to re-
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contrary holding lends itself to easy abuse, and offers an in-
centive to bypass the constitutional requirement that proba-
ble cause be assessed by a neutral and detached magistrate 
before the police invade an individual’s privacy.* 5

The decision in Segura v. United States, 468 U. S. 796 
(1984), is not to the contrary. In Segura, the Court ex-
pressly distinguished between evidence discovered during an 
initial warrantless entry and evidence that was not discov-
ered until a subsequent legal search. The Court held that 
under those circumstances, when no information from an ille-
gal search was used in a subsequent warrant application, the 
warrant provided an independent source for the evidence 
first uncovered in the second, lawful search.

Segura is readily distinguished from the present cases. 
The admission of evidence first discovered during a legal 
search does not significantly lessen the deterrence facing 
the law enforcement officers contemplating an illegal entry 
so long as the evidence that is seen is excluded. This was 
clearly the view of Chief Justice Burger, joined by Justi ce  
O’Connor , when he stated that the Court’s ruling would not 
significantly detract from the deterrent effects of the ex-
clusionary rule because “officers who enter illegally will rec-
ognize that whatever evidence they discover as a direct re-
sult of the entry may be suppressed, as it was by the Court 
of Appeals in this case.” Id., at 812. As I argue above, 
extending Segura to cover evidence discovered during an ini-
tial illegal search will eradicate this remaining deterrence to 
illegal entry. Moreover, there is less reason to believe that 

turn immediately to the premises with a warrant to search for evidence had 
they not discovered evidence during the initial search.

5 Given that the law enforcement officers in these cases made no move-
ment to obtain a warrant prior to the illegal search, these cases do not 
present the more difficult issue whether, in light of the strong interest in 
deterring illegal warrantless searches, the evidence discovered during an 
illegal search ever may be admitted under the independent source excep-
tion when the second legal search is conducted by the same investigative 
team pursuing the same line of investigation.
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an initial illegal entry was prompted by a desire to determine 
whether to bother to get a warrant in the first place, and thus 
was not wholly independent of the second search, if officers 
understand that evidence they discover during the illegal 
search will be excluded even if they subsequently return with 
a warrant.

In sum, under circumstances as are presented in these 
cases, when the very law enforcement officers who partici-
pate in an illegal search immediately thereafter obtain a war-
rant to search the same premises, I believe the evidence dis-
covered during the initial illegal entry must be suppressed. 
Any other result emasculates the Warrant Clause and pro-
vides an intolerable incentive for warrantless searches. I 
respectfully dissent.

Justi ce  Stevens , dissenting.
While I join Justi ce  Marshal l ’s  opinion explaining why 

the majority’s extension of the Court’s holding in Segura v. 
United States, 468 U. S. 796 (1984), “emasculates the War-
rant Clause and provides an intolerable incentive for war-
rantless searches,” ante this page, I remain convinced that 
the Segura decision itself was unacceptable because, even 
then, it was obvious that it would “provide government 
agents with an affirmative incentive to engage in unconstitu-
tional violations of the privacy of the home,” 468 U. S., at 817 
(dissenting opinion). I fear that the Court has taken another 
unfortunate step down the path to a system of “law enforce-
ment unfettered by process concerns.” Patterson v. Illi-
nois, ante, at 305 (Steve ns , J., dissenting). In due course, 
I trust it will pause long enough to remember that “the ef-
forts of the courts and their officials to bring the guilty to 
punishment, praiseworthy as they are, are not to be aided by 
the sacrifice of those great principles established by years of 
endeavor and suffering which have resulted in their embodi-
ment in the fundamental law of the land.” Weeks v. United 
States, 232 U. S. 383, 393-394 (1914).
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PIERCE, SECRETARY OF HOUSING AND URBAN 
DEVELOPMENT v. UNDERWOOD ET al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 86-1512. Argued December 1, 1987—Decided June 27, 1988

One of petitioner’s predecessors as Secretary of Housing and Urban De-
velopment decided not to implement an “operating subsidy” program 
authorized by federal statute, which was intended to provide payments 
to owners of Government-subsidized apartment buildings to offset ris-
ing utility expenses and property taxes. Various plaintiffs, including 
respondent members of a nationwide class of Government-subsidized 
housing tenants, successfully challenged the decision in lawsuits in nine 
Federal District Courts. After two of the decisions were affirmed by 
Courts of Appeals, a newly appointed Secretary settled with most of the 
plaintiffs, including respondents. While the District Court was adminis-
tering the settlement, Congress passed the Equal Access to Justice Act 
(EAJA), which authorizes an award of reasonable attorney’s fees against 
the Government “unless the court finds that the position of the United 
States was substantially justified.” Under the EAJA, the amount of 
fees awarded must “be based upon prevailing market rates for the kind 
and quality of the services furnished, except that . . . fees shall not be 
awarded in excess of $75 per hour unless the court determines that an 
increase in the cost of living or a special factor, such as the limited avail-
ability of qualified attorneys for the proceedings involved, justifies a 
higher fee.” The court awarded fees to respondents under the EAJA, 
concluding that the decision not to implement the operating-subsidy pro-
gram had not been “substantially justified,” and basing the amount of the 
award, which exceeded $1 million, on “special factors” justifying hourly 
rates in excess of the $75 cap. The Court of Appeals held that the Dis-
trict Court had not abused its discretion in concluding that the Secre-
tary’s position was not substantially justified, and that the special factors 
relied on by the District Court justified exceeding the $75 cap.

Held:
1. In reviewing the District Court’s determination that the Secre-

tary’s position was not “substantially justified,” the Court of Appeals 
correctly applied an abuse-of-discretion standard, rather than a de novo 
standard of review. Neither a clear statutory prescription nor a histori-
cal tradition requires this choice of standards. However, deferential, 
abuse-of-discretion review is suggested by the EAJA’s language, which 
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requires a fees award “unless the court finds that” (rather than simply 
“unless”) the United States’ position was substantially justified, and by 
the statute’s structure, which expressly provides an abuse-of-discretion 
standard for review of agency fee determinations. As a matter of sound 
judicial administration, the district courts are in a better position than 
the courts of appeals to decide the substantial justification question. 
Moreover, that question is multifarious, novel, and little susceptible of 
useful generalization at this time, and is therefore likely to profit from 
the experience that an abuse-of-discretion standard will permit to de-
velop. Pp. 557-563.

2. The statutory phrase “substantially justified” means justified in 
substance or in the main—that is, justified to a degree that could satisfy 
a reasonable person. This interpretation of the phrase accords with re-
lated uses of the term “substantial,” and is equivalent to the “reason-
able basis both in law and fact” formulation adopted by the vast major-
ity of Courts of Appeals. Respondents’ reliance on a House Committee 
Report pertaining to the 1985 reenactment of the EAJA for the proposi-
tion that “substantial justification” means “more than mere reasonable-
ness” is misplaced, since the 1985 Report is not an authoritative inter-
pretation of what the 1980 statute meant or of language drafted by the 
1985 Committee, which merely accepted the existing statutory phrase. 
Pp. 563-568.

3. The Court of Appeals correctly ruled that the District Court did 
not abuse its discretion in finding that the Government’s position was 
not “substantially justified.” Although “objective indicia” can be rele-
vant to establishing “substantial justification,” they are inconclusive 
in this case. The Government’s willingness to settle the litigation and 
the stage in the proceedings at which the merits were decided are not 
reliable objective indicia here. Neither are views expressed by other 
courts on the merits, which provide some support on both sides. The 
Government’s arguments on the merits of the underlying issue do not 
command the conclusion that its position was substantially justified. 
Pp. 568-571.

4. The District Court abused its discretion in fixing the amount of re-
spondents’ attorney’s fees, since none of the reasons relied on by the 
court to increase the reimbursement rate above the statutory maximum 
was a “special factor” within the EAJA’s meaning. Since the “special 
factor” formulation suggests that Congress thought that $75 an hour is 
generally sufficient regardless of the prevailing market rate, the “limited 
availability” factor must refer to attorneys “qualified for the proceed-
ings” in some specialized sense, such as patent lawyers for patent pro-
ceedings, rather than just in their general legal competence. Similarly, 
in order to preserve the $75 cap’s effectiveness, other “special factors” 
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must be such as are not of broad and general application. Thus, most of 
the factors relied on by the court—the “novelty and difficulty of issues,” 
“the undesirability of the case,” “the work and ability of counsel,” “the 
results obtained,” and “the contingent nature of the fee”—do not qualify 
since they are applicable to a broad spectrum of litigation and are little 
more than routine reasons why market rates are what they are. Penn-
sylvania v. Delaware Valley Citizens’ Council for Clean Air, 483 U. S. 
711, distinguished. Pp. 571-574.

761 F. 2d 1342 and 802 F. 2d 1107, affirmed in part, vacated in part, and 
remanded.

Scal ia , J., delivered the opinion of the Court, in Part I of which all par-
ticipating Members joined, in Parts II and IV of which Rehn qu ist , C. J., 
and Bren na n , Mars hal l , Bla ckmu n , and Ste ve ns , JJ., joined, in Part 
III of which Rehn quis t , C. J., and Whit e , Ste ve ns , and O’Con no r , 
JJ., joined, and in Part V of which Rehn qu ist , C. J., and Ste ve ns , J., 
joined, and Whi te  and O’Con no r , JJ., joined except as to the last three 
lines. Bren na n , J., filed an opinion concurring in part and concurring 
in the judgment, in which Marsha ll  and Black mun , JJ., joined, post, 
p. 574. Whit e , J., filed an opinion concurring in part and dissenting in 
part, in which O’Conn or , J., joined, post, p. 583. Ken ne dy , J., took no 
part in the consideration or decision of the case.

Deputy Solicitor General Merrill argued the cause for 
petitioner. On the briefs were Solicitor General Fried, As-
sistant Attorney General Willard, Deputy Solicitor Gen-
eral Lauber, Charles A. Rothfeld, William Kanter, John S. 
Koppel, and Gershon M. Ratner.

Mary S. Burdick argued the cause for respondents. With 
her on the brief was Richard A. Rothschild. *

Justi ce  Scalia  delivered the opinion of the Court.
Respondents settled their lawsuit against one of petition-

er’s predecessors as Secretary of Housing and Urban Devel-

*Briefs of amici curiae urging affirmance were filed for Battles Farm 
Co. et al. by Gerald Goldman and Thomas D. Goldberg; for the National 
Organization of Social Security Claimants’ Representatives by Robert E. 
Rains and Nancy G. Shor; for the San Francisco Lawyers’ Committee for 
Urban Affairs et al. by Marilyn Kaplan; for the Small Business Founda-
tion of America, Inc., et al. by David Overlock Stewart; and for Vernice 
Dubose et al. by Dennis J. O’Brien and William H. Clendenen, Jr.
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opment, and were awarded attorney’s fees after the court 
found that the position taken by the Secretary was not “sub-
stantially justified” within the meaning of the Equal Access 
to Justice Act (E AJA), 28 U. S. C. § 2412(d). The court also 
determined that “special factors” justified calculating the at-
torney’s fees at a rate in excess of the $75-per-hour cap im-
posed by the statute. We granted certiorari, 481 U. S. 1047 
(1987), to resolve a conflict in the Courts of Appeals over im-
portant questions concerning the interpretation of the E AJA. 
Compare Dubose v. Pierce, 761 F. 2d 913 (CA2 1985), cert, 
pending, No. 85-516, with 761 F. 2d 1342 (CA9 1985) (per 
curiam), as amended, 802 F. 2d 1107 (1986) (case below).

I
This dispute arose out of a decision by one of petitioner’s 

predecessors as Secretary not to implement an “operating 
subsidy” program authorized by § 236 as amended by § 212 of 
the Housing and Community Development Act of 1974, Pub. 
L. 93-383, 88 Stat. 633, formerly codified at 12 U. S. C. 
§§ 1715z-l(f)(3) and (g) (1970 ed., Supp. IV). The program 
provided payments to owners of Government-subsidized 
apartment buildings to offset rising utility expenses and 
property taxes. Various plaintiffs successfully challenged 
the Secretary’s decision in lawsuits filed in nine Federal Dis-
trict Courts. See Underwood v. Pierce, 547 F. Supp. 256, 
257, n. 1 (CD Cal. 1982) (citing cases). While the Secretary 
was appealing these adverse decisions, respondents, mem-
bers of a nationwide class of tenants residing in Government- 
subsidized housing, brought the present action challenging 
the Secretary’s decision in the United States District Court 
for the District of Columbia. That court also decided the 
issue against the Secretary, granted summary judgment in 
favor of respondents, and entered a permanent injunction 
and writ of mandamus requiring the Secretary to disburse 
the accumulated operating-subsidy fund. See Underwood 
n . Hills, 414 F. Supp. 526, 532 (1976). We stayed the Dis-
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trict Court’s judgment pending appeal. Sub nom. Hills v. 
Cooperative Services, Inc., 429 U. S. 892 (1976). The Court 
of Appeals for the Second Circuit similarly stayed, pend-
ing appeal, one of the eight other District Court judgments 
against the Secretary. See Dubose v. Harris, 82 F. R. D. 
582, 584 (Conn. 1979). Two of those other judgments were 
affirmed by Courts of Appeals, see Ross v. Community Serv-
ices, Inc., 544 F. 2d 514 (CA4 1976), and Abrams v. Hills, 
547 F. 2d 1062 (CA9 1976), vacated sub nom. Pierce v. Ross, 
455 U. S. 1010 (1982), and we consolidated the cases and 
granted the Secretary’s petitions for writs of certiorari to re-
view those decisions, Harris v. Ross, 431 U. S. 928 (1977). 
Before any other Court of Appeals reached a decision on the 
issue, and before we could review the merits, a newly ap-
pointed Secretary settled with the plaintiffs in most of the 
cases. The Secretary agreed to pay into a settlement fund 
$60 million for distribution to owners of subsidized housing or 
to tenants whose rents had been increased because subsidies 
had not been paid. The present case was then transferred to 
the Central District of California for administration of the 
settlement.

In 1980, while the settlement was being administered, 
Congress passed the EAJA, 28 U. S. C. § 2412(d), which as 
relevant provides:

“(1)(A) Except as otherwise specifically provided by 
statute, a court shall award to a prevailing party other 
than the United States fees and other expenses ..., in-
curred by that party in any civil action . . . brought by or 
against the United States . . . , unless the court finds 
that the position of the United States was substantially 
justified or that special circumstances make an award 
unjust.

“(2) For the purposes of this subsection—
“(A) ‘fees and other expense’ includes . . . reasonable 

attorney fees (The amount of fees awarded under this 



PIERCE v. UNDERWOOD 557

552 Opinion of the Court

subsection shall be based upon prevailing market rates 
for the kind and quality of the services furnished, except 
that. . . (ii) attorney fees shall not be awarded in excess 
of $75 per hour unless the court determines that an in-
crease in the cost of living or a special factor, such as the 
limited availability of qualified attorneys for the proceed-
ings involved, justifies a higher fee.).”

The District Court granted respondents’ motion for an award 
of attorney’s fees under this statute, concluding that the 
Secretary’s decision not to implement the operating-subsidy 
program had not been “substantially justified.” The court 
determined that respondents’ attorneys had provided 3,304 
hours of service and that “special factors” justified applying 
hourly rates ranging from $80 for work performed in 1976 to 
$120 for work performed in 1982. This produced a base or 
“lodestar” figure of $322,700 which the court multiplied by 
three-and-one-half (again because of the “special factors”), 
resulting in a total award of $1,129,450.

On appeal, the Court of Appeals for the Ninth Circuit held 
that the District Court had not abused its discretion in con-
cluding that the Secretary’s position was not substantially 
justified. 761 F. 2d, at 1346. The Court of Appeals also 
held that the special factors relied on by the District Court 
justified increasing the hourly rates of the attorneys, but did 
not justify applying a multiplier to the lodestar amount. It 
therefore reduced the award to $322,700. Id., at 1347-1348; 
see 802 F. 2d, at 1107.

We granted the Secretary’s petition for certiorari on the 
questions whether the Government’s position was “substan-
tially justified” and whether the courts below properly identi-
fied “special factors” justifying an award in excess of the stat-
ute’s $75-per-hour cap on attorney’s fees.

II
We first consider whether the Court of Appeals applied the 

correct standard when reviewing the District Court’s deter-
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mination that the Secretary’s position was not substantially 
justified. For purposes of standard of review, decisions by 
judges are traditionally divided into three categories, denom-
inated questions of law (reviewable de novo), questions of 
fact (reviewable for clear error), and matters of discretion 
(reviewable for “abuse of discretion”). The Ninth Circuit 
treated the issue of substantial justification as involving the 
last of these; other Courts of Appeals have treated it as in-
volving the first. See Battles Fann Co. v. Pierce, 257 U. S. 
App. D. C. 6, 11-12, 806 F. 2d 1098, 1103-1104 (1986), cert, 
pending, No. 86-1661; Dubose v. Pierce, 761 F. 2d, at 917.

For some few trial court determinations, the question of 
what is the standard of appellate review is answered by rela-
tively explicit statutory command. See, e. g., 42 U. S. C. 
§ 1988 (“[T]he court, in its discretion, may allow the prevailing 
party ... a reasonable attorney’s fee”). For most others, 
the answer is provided by a long history of appellate practice. 
But when, as here, the trial court determination is one for 
which neither a clear statutory prescription nor a historical 
tradition exists, it is uncommonly difficult to derive from the 
pattern of appellate review of other questions an analytical 
framework that will yield the correct answer.1 See Rosen-

1 Jus tice  Whit e  suggests, post, at 583-585, that since the “substantial 
justification” question does not involve the establishment of “historical 
facts,” Congress would have expected it to be reviewed de novo. We dis-
agree. From the given that the issue is not one of fact, one can confidently 
conclude that Congress would not have expected, on the basis of the case 
law, that a clearly-erroneous standard of review would be applied, but not 
that it would have expected review de novo rather than review for abuse of 
discretion. See, e. g., Piper Aircraft Co. v. Reyno, 454 U. S. 235, 257 
(1981) (abuse-of-discretion standard applied to dismissal on forum non 
conveniens grounds); Gulf Oil Co. v. Bernard, 452 U. S. 89, 103 (1981) 
(order under Fed. Rule Civ. Proc. 23(d)); Curtiss-Wright Corp. v. General 
Electric Co., 446 U. S. 1, 10-11 (1980) (certification under Fed. Rule Civ. 
Proc. 54(b)). It is especially common for issues involving what can broadly 
be labeled “supervision of litigation,” which is the sort of issue presented 
here, to be given abuse-of-discretion review. See, e. g., Hensley v. 
Eckerhart, 461 U. S. 424, 437 (1983) (attorney’s fees); National Hockey 
League v. Metropolitan Hockey Club, Inc., 421 U. S. 639, 642 (1976) (dis-



PIERCE v. UNDERWOOD 559

552 Opinion of the Court

berg, Judicial Discretion of the Trial Court, Viewed from 
Above, 22 Syracuse L. Rev. 635, 638 (1971) (hereinafter Ro-
senberg). No more today than in the past shall we attempt 
to discern or to create a comprehensive test; but we are per-
suaded that significant relevant factors call for an “abuse of 
discretion” standard in the present case.

We turn first to the language and structure of the govern-
ing statute. It provides that attorney’s fees shall be 
awarded “unless the court finds that the position of the 
United States was substantially justified.” 28 U. S. C. 
§ 2412(d)(1)(A) (emphasis added). This formulation, as op-
posed to simply “unless the position of the United States was 
substantially justified,” emphasizes the fact that the deter-
mination is for the district court to make, and thus suggests 
some deference to the district court upon appeal. That in-
ference is not compelled, but certainly available. Moreover, 
a related provision of the EAJA requires an administrative 
agency to award attorney’s fees to a litigant prevailing in an 
agency adjudication if the Government’s position is not “sub-
stantially justified,” 5 U. S. C. § 504(a)(1), and specifies that 
the agency’s decision may be reversed only if a reviewing 
court “finds that the failure to make an award . . . was unsup-
ported by substantial evidence.” § 504(c)(2). We doubt 
that it was the intent of this interlocking scheme that a 
court of appeals would accord more deference to an agency’s 
determination that its own position was substantially justi-
fied than to such a determination by a federal district court. 
Again, however, the inference of deference is assuredly not 
compelled.

We recently observed, with regard to the problem of de-
termining whether mixed questions of law and fact are to be 
treated as questions of law or of fact for purposes of appellate 
review, that sometimes the decision “has turned on a deter-
mination that, as a matter of the sound administration of jus-

covery sanctions); see generally 1 S. Childress & M. Davis, Standards of 
Review §§4.1-4.20, pp. 228-286 (1986).
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tice, one judicial actor is better positioned than another to 
decide the issue in question.” Miller v. Fenton, 474 U. S. 
104, 114 (1985). We think that consideration relevant in the 
present context as well, and it argues in favor of deferential, 
abuse-of-discretion review. To begin with, some of the ele-
ments that bear upon whether the Government’s position 
“was substantially justified” may be known only to the dis-
trict court. Not infrequently, the question will turn upon 
not merely what was the law, but what was the evidence re-
garding the facts. By reason of settlement conferences and 
other pretrial activities, the district court may have insights 
not conveyed by the record, into such matters as whether 
particular evidence was worthy of being relied upon, or 
whether critical facts could easily have been verified by the 
Government. Moreover, even where the district judge’s full 
knowledge of the factual setting can be acquired by the appel-
late court, that acquisition will often come at unusual ex-
pense, requiring the court to undertake the unaccustomed 
task of reviewing the entire record, not just to determine 
whether there existed the usual minimum support for the 
merits determination made by the factfinder below, but to 
determine whether urging of the opposite merits determina-
tion was substantially justified.

In some cases, such as the present one, the attorney’s fee 
determination will involve a judgment ultimately based upon 
evaluation of the purely legal issue governing the litigation. 
It cannot be assumed, however, that de novo review of this 
will not require the appellate court to invest substantial addi-
tional time, since it will in any case have to grapple with the 
same legal issue on the merits. To the contrary, one would 
expect that where the Government’s case is so feeble as to 
provide grounds for an EAJA award, there will often be (as 
there was here) a settlement below, or a failure to appeal 
from the adverse judgment. Moreover, even if there is a 
merits appeal, and even if it occurs simultaneously with (or 
goes to the same panel that entertains) the appeal from the 
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attorney’s fee award, the latter legal question will not be pre-
cisely the same as the merits: not what the law now is, but 
what the Government was substantially justified in believing 
it to have been. In all the separate-from-the-merits EAJA 
appeals, the investment of appellate energy will either fail to 
produce the normal law-clarifying benefits that come from an 
appellate decision on a question of law, or else will strangely 
distort the appellate process. The former result will obtain 
when (because of intervening legal decisions by this Court or 
by the relevant circuit itself) the law of the circuit is, at the 
time of the E AJA appeal, quite clear, so that the question of 
what the Government was substantially justified in believing 
it to have been is of entirely historical interest. Where, on 
the other hand, the law of the circuit remains unsettled at the 
time of the E AJA appeal, a ruling that the Government was 
not substantially justified in believing it to be thus-and-so 
would (unless there is some reason to think it has changed 
since) effectively establish the circuit law in a most peculiar, 
secondhanded fashion. Moreover, the possibility of the lat-
ter occurrence would encourage needless merits appeals by 
the Government, since it would know that if it does not ap-
peal, but the victorious plaintiff appeals the denial of attor-
ney’s fees, its district-court loss on the merits can be con-
verted into a circuit-court loss on the merits, without the 
opportunity for a circuit-court victory on the merits. All 
these untoward consequences can be substantially reduced or 
entirely avoided by adopting an abuse-of-discretion standard 
of review.

Another factor that we find significant has been described 
as follows by Professor Rosenberg:

“One of the ‘good’ reasons for conferring discretion 
on the trial judge is the sheer impracticability of formu-
lating a rule of decision for the matter in issue. Many 
questions that arise in litigation are not amenable to reg-
ulation by rule because they involve multifarious, fleet-
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ing, special, narrow facts that utterly resist generaliza-
tion—at least, for the time being.

“The non-amenability of the problem to rule, because 
of the diffuseness of circumstances, novelty, vagueness, 
or similar reasons that argue for allowing experience 
to develop, appears to be a sound reason for conferring 
discretion on the magistrate. ... A useful analogue is 
the course of development under Rule 39(b) of the Fed-
eral Rules of Civil Procedure, providing that in spite 
of a litigant’s tardiness (under Rule 38 which specifies 
a ten-day-from-last-pleading deadline) the trial court 
‘in its discretion’ may order a trial by jury of any or 
all issues. Over the years, appellate courts have con-
sistently upheld the trial judges in allowing or refusing 
late-demanded jury trials, but in doing so have laid down 
two guidelines for exercise of the discretionary power. 
The products of cumulative experience, these guidelines 
relate to the justifiability of the tardy litigant’s delay 
and the absence of prejudice to his adversary. Time 
and experience have allowed the formless problem to 
take shape, and the contours of a guiding principle to 
emerge.” Rosenberg 662-663.

We think that the question whether the Government’s liti-
gating position has been “substantially justified” is precisely 
such a multifarious and novel question, little susceptible, for 
the time being at least, of useful generalization, and likely to 
profit from the experience that an abuse-of-discretion rule 
will permit to develop. There applies here what we said in 
connection with our review of Rule 54(b) discretionary certi-
fication by district courts: “because the number of possible 
situations is large, we are reluctant either to fix or sanction 
narrow guidelines for the district courts to follow.” Curtiss- 
Wright Corp. v. General Electric Co., 446 U. S. 1, 10-11 
(1980). Application of an abuse-of-discretion standard to the 
present question will permit that needed flexibility.
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It must be acknowledged that militating against the use of 
that standard in the present case is the substantial amount 
of the liability produced by the District Judge’s decision. If 
this were the sort of decision that ordinarily has such sub-
stantial consequences, one might expect it to be reviewed 
more intensively. In that regard, however, the present case 
is not characteristic of EAJA attorney’s fee cases. The me-
dian award has been less than $3,000. See Annual Report 
of the Director of the Administrative Office of the U. S. 
Courts, Fees and Expenses Awarded Under the Equal Ac-
cess to Justice Act, pp. 99-100, Table 29 (1987) (351 of 
387 EAJA awards in fiscal year 1986-1987 were against 
the Department of Health and Human Services and averaged 
$2,379). We think the generality rather than the exception 
must form the basis for our rule.

In sum, although as we acknowledged at the outset our 
resolution of this issue is not rigorously scientific, we are 
satisfied that the text of the statute permits, and sound judi-
cial administration counsels, deferential review of a district 
court’s decision regarding attorney’s fees under the EAJA. 
In addition to furthering the goals we have described, it will 
implement our view that a “request for attorney’s fees should 
not result in a second major litigation.” Hensley v. Ecker- 
hart, 461 U. S. 424, 437 (1983).

Ill
Before proceeding to consider whether the trial court 

abused its discretion in this case, we have one more abstract 
legal issue to resolve: the meaning of the phrase “substan-
tially justified” in 28 U. S. C. § 2412(d)(1)(A). The Court 
of Appeals, following Ninth Circuit precedent, held that the 
Government’s position was “substantially justified” if it “had 
a reasonable basis both in law and in fact.” 761 F. 2d, at 
1346. The source of that formulation is a Committee Report 
prepared at the time of the original enactment of the EAJA, 
which commented that “[t]he test of whether the Govern-
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ment position is substantially justified is essentially one of 
reasonableness in law and fact.” H. R. Conf. Rep. No. 96- 
1434, p. 22 (1980). In this petition, the Government urges 
us to hold that “substantially justified” means that its litigat-
ing position must have had “some substance and a fair pos-
sibility of success.” Brief for Petitioner 16. Respondents, 
on the other hand, contend that the phrase imports some-
thing more than “a simple reasonableness standard,” Brief 
for Respondents 24—though they are somewhat vague as to 
precisely what more, other than “a high standard,” and “a 
strong showing,” id., at 28.

In addressing this issue, we make clear at the outset that 
we do not think it appropriate to substitute for the formula 
that Congress has adopted any judicially crafted revision 
of it—whether that be “reasonable basis in both law and 
fact” or anything else. “Substantially justified” is the test 
the statute prescribes, and the issue should be framed in 
those terms. That being said, there is nevertheless an obvi-
ous need to elaborate upon the meaning of the phrase. The 
broad range of interpretations described above is attribut-
able to the fact that the word “substantial” can have two 
quite different—indeed, almost contrary—connotations. On 
the one hand, it can mean “[c]onsiderable in amount, value, 
or the like; large,” Webster’s New International Dictionary 
2514 (2d ed. 1945)—as, for example, in the statement, “He 
won the election by a substantial majority.” On the other 
hand, it can mean “[t]hat is such in substance or in the main,” 
ibid.— as, for example, in the statement, “What he said was 
substantially true.” Depending upon which connotation one 
selects, “substantially justified” is susceptible of interpreta-
tions ranging from the Government’s to the respondents’.

We are not, however, dealing with a field of law that pro-
vides no guidance in this matter. Judicial review of agency 
action, the field at issue here, regularly proceeds under the 
rubric of “substantial evidence” set forth in the Adminis-
trative Procedure Act, 5 U. S. C. § 706(2)(E). That phrase 
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does not mean a large or considerable amount of evidence, 
but rather “such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion.” Consoli-
dated Edison Co. v. NLRB, 305 U. S. 197, 229 (1938). In an 
area related to the present case in another way, the test for 
avoiding the imposition of attorney’s fees for resisting discov-
ery in district court is whether the resistance was “substan-
tially justified,” Fed. Rules Civ. Proc. 37(a)(4) and (b)(2)(E). 
To our knowledge, that has never been described as meaning 
“justified to a high degree,” but rather has been said to be 
satisfied if there is a “genuine dispute,” Advisory Commit-
tee’s Notes on 1970 Amendments to Fed. Rule Civ. Proc. 
37(a)(4), 28 U. S. C. App., p. 601; see, e. g., Quaker Chair 
Corp. n . Litton Business Systems, Inc., 71 F. R. D. 527, 
535 (SDNY 1976), or “if reasonable people could differ as to 
[the appropriateness of the contested action],” Reygo Pacific 
Corp. v. Johnston Pump Co., 680 F. 2d 647, 649 (CA9 1982); 
see 8 C. Wright & A. Miller, Federal Practice and Procedure 
§2288, p. 790 (1970); SEC n . Musella, [1984] CCH Fed. Sec. 
L. Rep. 1191,647, p. 99,282 (SDNY 1984); Smith v. Montgom-
ery County, 573 F. Supp. 604, 614 (Md. 1983).

We are of the view, therefore, that as between the two 
commonly used connotations of the word “substantially,” the 
one most naturally conveyed by the phrase before us here 
is not “justified to a high degree,” but rather “justified in 
substance or in the main”—that is, justified to a degree that 
could satisfy a reasonable person. That is no different from 
the “reasonable basis both in law and fact” formulation 
adopted by the Ninth Circuit and the vast majority of other 
Courts of Appeals that have addressed this issue. See 
United States v. Yoffe, 775 F. 2d 447, 449-450 (CAI 1985); 
Dubose v. Pierce, 761 F. 2d, at 917-918; Citizens Council of 
Delaware County v. Brinegar, 741 F. 2d 584, 593 (CA3 1984); 
Anderson v. Heckler, 756 F. 2d 1011, 1013 (CA4 1985); Hano-
ver Building Materials, Inc. n . Guiffrida, 748 F. 2d 1011, 
1015 (CA5 1984); Trident Marine Construction, Inc. v. Dis-
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trict Engineer, 766 F. 2d 974, 980 (CA6 1985); Ramos n . 
Haig, 716 F. 2d 471, 473 (CA7 1983); Foster v. Tourtellotte, 
704 F. 2d 1109, 1112 (CA9 1983) (per curiam); United States 
v. 2,116 Boxes of Boned Beef, 726 F. 2d 1481, 1486-1487 
(CAIO), cert, denied sub nom. Jarboe-Lackey Feedlots, Inc. 
n . United States, 469 U. S. 825 (1984); Ashburn v. United 
States, 740 F. 2d 843, 850 (CA11 1984). To be “substantially 
justified” means, of course, more than merely undeserving of 
sanctions for frivolousness; that is assuredly not the standard 
for Government litigation of which a reasonable person would 
approve.2

Respondents press upon us an excerpt from the House 
Committee Report pertaining to the 1985 reenactment of the 
EAJA, which read as follows:

“Several courts have held correctly that ‘substantial 
justification’ means more than merely reasonable. Be-
cause in 1980 Congress rejected a standard of ‘reason-
ably justified’ in favor of ‘substantially justified,’ the test 
must be more than mere reasonableness.” H. R. Rep. 
No. 99-120, p. 9 (1985) (footnote omitted).

If this language is to be controlling upon us, it must be either 
(1) an authoritative interpretation of what the 1980 statute 
meant, or (2) an authoritative expression of what the 1985 
Congress intended. It cannot, of course, be the former, 
since it is the function of the courts and not the Legislature, 
much less a Committee of one House of the Legislature, to 
say what an enacted statute means. Nor can it reasonably 
be thought to be the latter—because it is not an explanation 

2 Contrary to Just ice  Bren nan ’s suggestion, post, at 576-577, our 
analysis does not convert the statutory term “substantially justified” into 
“reasonably justified.” Just ice  Brenn an ’s  arguments would have some 
force if the statutory criterion were “substantially correct” rather than 
“substantially justified.” But a position can be justified even though it is 
not correct, and we believe it can be substantially (z. e., for the most part) 
justified if a reasonable person could think it correct, that is, if it has a rea-
sonable basis in law and fact.
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of any language that the 1985 Committee drafted, because 
on its face it accepts the 1980 meaning of the terms as sub-
sisting, and because there is no indication whatever in the 
text or even the legislative history of the 1985 reenactment 
that Congress thought it was doing anything insofar as the 
present issue is concerned except reenacting and making per-
manent the 1980 legislation. (Quite obviously, reenacting 
precisely the same language would be a strange way to make 
a change.) This is not, it should be noted, a situation in 
which Congress reenacted a statute that had in fact been 
given a consistent judicial interpretation along the lines that 
the quoted Committee Report suggested. Such a reenact-
ment, of course, generally includes the settled judicial inter-
pretation. Lorillard n . Pons, 434 U. S. 575, 580-581 (1978). 
Here, to the contrary, the almost uniform appellate inter-
pretation (12 Circuits out of 13) contradicted the interpreta-
tion endorsed in the Committee Report. See supra, at 565- 
566 (citing cases); see also Foley Construction Co. v. United 
States Army Corps of Engineers, 716 F. 2d 1202, 1204 (CA8 
1983), cert, denied, 466 U. S. 936 (1984); Broad Avenue 
Laundry and Tailoring v. United States, 693 F. 2d 1387, 
1391 (CA Fed. 1982). Only the District of Columbia Circuit 
had adopted the position that the Government had to show 
something “slightly more” than reasonableness. Spencer v. 
NLRB, 229 U. S. App. D. C. 225, 244, 712 F. 2d 539, 558 
(1983), cert, denied, 466 U. S. 936 (1984). We might add 
that in addition to being out of accord with the vast body 
of existing appellate precedent, the 1985 House Report also 
contradicted, without explanation, the 1980 House Report 
(“reasonableness in law and fact”) from which, as we have 
noted, the Ninth Circuit drew its formulation in the present 
case.

Even in the ordinary situation, the 1985 House Report 
would not suffice to fix the meaning of language which that 
reporting Committee did not even draft. Much less are we 
willing to accord it such force in the present case, since only 
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the clearest indication of congressional command would per-
suade us to adopt a test so out of accord with prior usage, 
and so unadminister  able, as “more than mere reasonable-
ness.” Between the test of reasonableness, and a test such 
as “clearly and convincingly justified”—which no one, not 
even respondents, suggests is applicable—there is simply no 
accepted stopping-place, no ledge that can hold the anchor 
for steady and consistent judicial behavior.

IV
We reach, at last, the merits of whether the District Court 

abused its discretion in finding that the Government’s posi-
tion was not “substantially justified.” Both parties argue 
that for purposes of this inquiry courts should rely on “objec-
tive indicia” such as the terms of a settlement agreement, the 
stage in the proceedings at which the merits were decided, 
and the views of other courts on the merits. This, they sug-
gest, can avoid the time-consuming and possibly inexact proc-
ess of assessing the strength of the Government’s position. 
While we do not disagree that objective indicia can be rele-
vant, we do not think they provide a conclusive answer, in 
either direction, for the present case.

Respondents contend that the lack of substantial justi-
fication for the Government’s position was demonstrated by 
its willingness to settle the litigation on unfavorable terms. 
Other factors, however, might explain the settlement equally 
well—for example, a change in substantive policy instituted 
by a new administration. The unfavorable terms of a settle-
ment agreement, without inquiry into the reasons for set-
tlement, cannot conclusively establish the weakness of the 
Government’s position. To hold otherwise would not only 
distort the truth but penalize and thereby discourage useful 
settlements.

Respondents further contend that the weakness of the 
Government’s position is established by the objective fact 
that the merits were decided at the pleadings stage. We dis-
agree. At least where, as here, the dispute centers upon 
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questions of law rather than fact, summary disposition 
proves only that the district judge was efficient.

Both parties rely upon the objective indicia consisting of 
the views expressed by other courts on the merits of the Gov-
ernment’s position. Obviously, the fact that one other court 
agreed or disagreed with the Government does not establish 
whether its position was substantially justified. Conceiv-
ably, the Government could take a position that is not sub-
stantially justified, yet win; even more likely, it could take a 
position that is substantially justified, yet lose. Neverthe-
less, a string of losses can be indicative; and even more so a 
string of successes. Once again, however, we cannot say 
that this category of objective indicia is enough to decide the 
present case. Respondents emphasize that every court to 
hear the merits (nine District Courts and two Courts of Ap-
peals) rejected the Government’s position. The Secretary 
responds that the stays issued by the Court of Appeals for 
the Second Circuit and by this Court reflect a view on the 
merits and objectively establish substantial justification; and 
that it is “unlikely that [this] Court would have granted 
the government’s petitions [for certiorari in two cases to re-
view this issue] had the Secretary’s argument” not been sub-
stantial. Brief for Petitioner 25. Respondents reply that 
neither the stays nor the grants of certiorari are reliable indi-
cations of substantial merit. We will not parse these argu-
ments further. Respondents’ side of the case has at least 
sufficient force that we cannot possibly state, on the basis 
of these objective indications alone, that the District Court 
abused its discretion in finding no substantial justification.

We turn, then, to the actual merits of the Government’s 
litigating position. The Government had argued that the 
operating-subsidy program was established in permissive 
rather than mandatory language: the Secretary is “author-
ized to make, and contract to make” operating-subsidy pay-
ments. 12 U. S. C. § 1715z-l(f )(3) (1970 ed., Supp. IV) 
(emphasis added). This contrasts with the mandatory lan-
guage Congress used when creating a related housing sub-
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sidy program: the Secretary “shall make, and contract to 
make.” § 1715z-l(f )(2) (emphasis added). Moreover, the 
Government argued that its position was supported by the 
decision in Pennsylvania v. Lynn, 163 U. S. App. D. C. 288, 
501 F. 2d 848 (1974), which held that a program authorized 
through permissive statutory language could be suspended 
by the Secretary when he concluded that its implementation 
would interfere with other housing goals. Finally, the Gov-
ernment contended that because Congress had not author-
ized sufficient funds to conduct the operating-subsidy pro-
gram as well as two related subsidy programs, the Secretary 
had discretion to suspend the operating-subsidy program.

Respondents argued in rebuttal that other statutory lan-
guage made clear that the operating-subsidy program was 
mandatory: “[T]here shall be established an initial operating 
expense level . . . [which] shall be established by the Sec-
retary not later than 180 days after August 22, 1974.” 12 
U. S. C. §§ 1715z-l(f)(3), 1715z-l(g) (1970 ed., Supp. IV). 
The “project owner shall. . . pay to the Secretary all rental 
charges collected in excess of the basic rental charges [and] 
excess charges shall be credited to a reserve fund to be used 
by the Secretary to make additional assistance payments.” 
§ 1715z-l(g). Furthermore, respondents argued that Lynn 
did not support the Government’s position because the Secre-
tary did not contend here, as was the case there, that the 
operating-subsidy program was inconsistent with national 
housing policy. They also pointed out that the most direct 
precedents at the time the Government took its position in 
the present case were the nine adverse District Court de-
cisions. Finally, respondents argued that the Secretary did 
not need an additional authorization because the reserve fund 
from excess rental charges had accumulated tens of millions 
of dollars which could be used only for operating-subsidy 
payments.

We cannot say that this description commands the conclu-
sion that the Government’s position was substantially justi- 
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tied. Accordingly, we affirm the Ninth Circuit’s holding that 
the District Judge did not abuse his discretion when he found 
it was not.

V
The final issue before us is whether the amount of the at-

torney’s fees award was proper. Here it is well established 
that the abuse-of-discretion standard applies. See Hensley 
n . Eckerhart, 461 U. S., at 437 (42 U. S. C. § 1988); Pennsyl-
vania v. Delaware Valley Citizens’ Council for Clean Air, 
478 U. S. 546, 560-561 (1986) (42 U. S. C. § 7604(d)); id., at 
568 (Blackmun , J., concurring in part and dissenting in 
part).

The EAJA provides that attorney’s fees “shall be based 
upon prevailing market rates for the kind and quality of the 
services furnished,” but “shall not be awarded in excess of 
$75 per hour unless the court determines that an increase in 
the cost of living or a special factor, such as the limited avail-
ability of qualified attorneys for the proceedings involved, 
justifies a higher fee.” 28 U. S. C. §2412(d)(2)(A)(ii). In 
allowing fees at a rate in excess of the $75 cap (adjusted for 
inflation), the District Court relied upon some circumstances 
that arguably come within the single example of a “special 
factor” described in the statute, “the limited availability of 
qualified attorneys for the proceedings involved.” We turn 
first to the meaning of that provision.

If “the limited availability of qualified attorneys for the 
proceedings involved” meant merely that lawyers skilled and 
experienced enough to try the case are in short supply, it 
would effectively eliminate the $75 cap—since the “prevailing 
market rates for the kind and quality of the services fur-
nished” are obviously determined by the relative supply of 
that kind and quality of services.3 “Limited availability” so

3 It is perhaps possible to argue that Congress intended to create a di-
chotomy between the phrase “the kind and quality of services furnished” in 
the first part of § 2412(d)(2)(A), and the later reference to attorneys “quali-
fied . . . for the proceedings involved”—meaning the former to refer to the 
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interpreted would not be a “special factor,” but a factor virtu-
ally always present when services with a market rate of more 
than $75 have been provided. We do not think Congress 
meant that if the rates for all lawyers in the relevant city—or 
even in the entire country—come to exceed $75 per hour (ad-
justed for inflation), then that market-minimum rate will gov-
ern instead of the statutory cap. To the contrary, the “spe-
cial factor” formulation suggests Congress thought that $75 
an hour was generally quite enough public reimbursement for 
lawyers’ fees, whatever the local or national market might 
be. If that is to be so, the exception for “limited availability 
of qualified attorneys for the proceedings involved” must 
refer to attorneys “qualified for the proceedings” in some 
specialized sense, rather than just in their general legal com-
petence. We think it refers to attorneys having some dis-
tinctive knowledge or specialized skill needful for the litiga-
tion in question—as opposed to an extraordinary level of the 
general lawyerly knowledge and ability useful in all litigation. 
Examples of the former would be an identifiable practice spe-
cialty such as patent law, or knowledge of foreign law or lan-
guage. Where such qualifications are necessary and can be 
obtained only at rates in excess of the $75 cap, reimburse-
ment above that limit is allowed.

legal services provided (which may have been quite de luxe) and the latter 
to refer to the legal services really needed for the case (which may have 
been quite run-of-the-mine). Only those de luxe services really needed 
(the argument would run) could be reimbursed at a rate above the $75 cap. 
The problem with this is that both the provisions define and limit the statu-
tory term “reasonable attorney’s fees” in § 2412(d)(2)(A). See supra, at 
556-557. Since that primary term assuredly embraces the notion that the 
fees must relate to services of a kind and quality needed for the case, the 
phrase “prevailing market rates for the kind and quality of services fur-
nished” must in fact refer to the kind and quality of services both furnished 
and needed. The other reading, besides distorting the text, produces the 
peculiar result that attorney’s fees for services of a needlessly high quality 
would be reimbursable up to $75 per hour, but not beyond.
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For the same reason of the need to preserve the intended 
effectiveness of the $75 cap, we think the other “special fac-
tors” envisioned by the exception must be such as are not of 
broad and general application. We need not specify what 
they might be, but they include nothing relied upon by the 
District Court in this case. The “novelty and difficulty of 
issues,” “the undesirability of the case,” the “work and ability 
of counsel,” and “the results obtained,” App. to Pet. for Cert. 
16a-17a, are factors applicable to a broad spectrum of litiga-
tion; they are little more than routine reasons why market 
rates are what they are. The factor of “customary fees and 
awards in other cases,” id., at 17a, is even worse; it is not 
even a routine reason for market rates, but rather a descrip-
tion of market rates. It was an abuse of discretion for the 
District Court to rely on these factors.

The final factor considered by the District Court, “the 
contingent nature of the fee,” is also too generally applicable 
to be regarded as a “special” reason for exceeding the statu-
tory cap. This issue is quite different from the question 
of contingent-fee enhancement that we faced last Term, 
in Pennsylvania n . Delaware Valley Citizens’ Council for 
Clean Air, 483 U. S. 711 (1987) (Delaware Valley II). The 
EAJA differs from the sort of statutory scheme at issue 
there, not only because it contains this “special factor” re-
quirement, but more fundamentally because it is not de-
signed to reimburse reasonable fees without limit. Once the 
$75 cap is exceeded, neither the client paying a reasonable 
hourly fee nor the client paying a reasonable contingent fee 
is fully compensated. Moreover, it is impossible to regard, 
or to use, the EAJA as a means of fostering contingent-fee 
practice for nonmonetary claims (or small-dollar claims) in 
a certain favored category of cases. Unlike the statutes 
discussed in Delaware Valley II, the EAJA subsidy is not di-
rected to a category of litigation that can be identified in ad-
vance by the contingent-fee attorney. While it may be pos-
sible to base an economically viable contingent-fee practice 
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upon the acceptance of nonmonetary civil-rights cases (42 
U. S. C. § 1988) or Clean Air Act cases (42 U. S. C. § 7604(d)) 
in which there is fair prospect of victory, it is quite impossible 
to base such a practice upon the acceptance of nonmonetary 
cases in which there is fair prospect that the Government’s 
position will not be “substantially justified.” Even if a law-
yer can assess the strength of the Government’s case at the 
time of initial discussions with the prospective client, the law-
yer will rarely be able to assess with any degree of certainty 
the likelihood that the Government’s position will be deemed 
so unreasonable as to produce an EAJA award. To be sure, 
allowing contingency as a “special factor” might cause the 
EAJA to foster contingent-fee practice in the broad category 
of all litigation against the Federal Government. But be-
sides the fact that such an effect would be so diluted as to 
be insignificant, we do not think it was Congress’ purpose, 
in providing for reimbursement in a very small category 
of cases, to subsidize all contingent-fee litigation with the 
United States.

We conclude, therefore, that none of the reasons relied 
upon by the District Court to increase the rate of reimburse-
ment above the statutory was a “special factor.”

* * *

We affirm the award of attorney’s fees, but as to the 
amount of the award we vacate the judgment and remand for 
proceedings consistent with our opinion.

It is so ordered.

Justic e  Kennedy  took no part in the consideration or de-
cision of this case.

Justic e Brenna n , with whom Justi ce  Marshall  and 
Justi ce  Blackmun  join, concurring in part and concurring 
in the judgment.

I agree that an award of attorney’s fees under the Equal 
Access to Justice Act (EAJA) was appropriate in this case, 
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and I agree that the courts below did not adhere to the statu-
tory hourly cap on fees. Therefore, I concur in the Court’s 
judgment affirming the decision to award fees and remanding 
for a new determination as to the amount. I disagree, how-
ever, with some of the Court’s reasoning. While I agree 
that appellate courts should review district court EAJA fee 
awards for abuse of discretion, in my view the Government 
may not prove that its position was “substantially justified” 
by showing that it was merely “reasonable.” Therefore, al-
though I join Parts I, II, and IV of the Court’s opinion, I do 
not join Part III.1 Further, because I believe that the 
Court’s interpretation of the predicate showing for a party to 
obtain a fee award exceeding the statutory cap—that there 
existed “a special factor, such as the limited availability of 
qualified attorneys for the proceedings involved”—is stingier 
than Congress intended, I do not join Part V of the Court’s 
opinion.

I
Concerned that the Government, with its vast resources, 

could force citizens into acquiescing to adverse Government 
action, rather than vindicating their rights, simply by threat-
ening them with costly litigation, Congress enacted the 
EAJA, waiving the United States’ sovereign and general 
statutory immunity to fee awards and creating a limited ex-
ception to the “American Rule” against awarding attorneys 
fees to prevailing parties. S. Rep. No. 96-253, pp. 1-6 
(1979) (S. Rep.). Consequently, when a qualified party (as 
defined in the Act) prevails against the United States in an 
adversarial proceeding not sounding in tort, the EAJA pre-
scribes that “a court shall award . . . fees and other expenses 
. . . unless the court finds that the position of the United 
States was substantially justified or that special circum-
stances make an award unjust.” 28 U. S. C. § 2412(d)(1)(A).

1 Because I view the term “substantially justified” as imposing a higher 
burden on the Government than does the Court, the Court’s reasoning in 
Part IV of its opinion applies perforce to my view of the case.
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In this, our first EAJA case, we are called upon to consider 
the phrase “substantially justified.”

The Court begins, as is proper, with the plain meaning of 
the statutory language. The Court points out that “substan-
tially” is not a word of precise and singular definition. In-
deed, the word bears two arguably different relevant defini-
tions: “‘considerable in amount, value, or the like; large’”; 
and “‘in substance or in the main.’” Ante, at 564. See also 
Webster’s Third New International Dictionary 2280 (1976) 
(“considerable in amount, value, or worth”; and “having a 
solid or firm foundation . . . being that specified to a large 
degree or in the main”). The Court concludes, and I agree, 
that, to the extent they are different, Congress intended the 
latter meaning.

Unfortunately, the Court feels duty bound to go beyond 
the words enacted by Congress and to fashion its own sub-
stitute phrase using what it perceives to be a more legally 
precise term. The test upon which the Court alights is ini-
tially the “‘reasonable basis both in law and fact’” stand-
ard, adopted by the courts below. Ante, at 565. While this 
phrase is often mentioned in the legislative history as the ex-
plication of “substantially justified,” this alternative phrase-
ology is inherently no more precise than the statutory lan-
guage. In fact, it may be less so, for the Court equates it 
with “the test of reasonableness,” ante, at 568, a standard re-
jected by Congress and significantly more forgiving than the 
one actually adopted.

The Senate Judiciary Committee considered and rejected 
an amendment substituting the phrase “reasonably justi-
fied” for “substantially justified.” S. Rep., at 8. Clearly, 
then, the Committee did not equate “reasonable” and “sub-
stantial”; on the contrary, it understood the two terms to 
embrace different burdens. “Reasonable” has a variety of 
connotations, but may be defined as “not absurd” or “not 
ridiculous.” Webster’s New Third International Dictionary 
1892 (1976). Even at its strongest, the term implies a posi-
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tion of some, but not necessarily much, merit. However, as 
we have seen, “substantial” has a very different definition: 
“in substance or in the main.” Thus, the word connotes a 
solid position, or a position with a firm foundation. While 
it is true “reasonable” and “substantial” overlap somewhat 
(substantial at its weakest and reasonable at its strongest) an 
overlap is not an identity. Therefore, although Congress 
may well have intended to use “substantial” in its weaker 
sense, there is no reason to believe, and substantial reason to 
disbelieve (as I will discuss below), that Congress intended 
the word to mean “reasonable” in its weaker sense.

The underlying problem with the Court’s methodology is 
that it uses words or terms with similar, but not identical, 
meanings as a substitute standard, rather than as an aid in 
choosing among the assertedly different meanings of the stat-
utory language. Thus, instead of relying on the legislative 
history and other tools of interpretation to help resolve the 
ambiguity in the word “substantial,” the Court uses those 
tools essentially to jettison the phrase crafted by Congress. 
This point is well illustrated by the Government’s position in 
this case. Not content with the term “substantially justi-
fied,” the Government asks us to hold that it may avoid fees if 
its position was “reasonable.” Not satisfied even with that 
substitution, we are asked to hold that a position is “reason-
able” if “it has some substance and a fair possibility of suc-
cess.” Brief for Petitioner 13. While each of the Govern-
ment’s successive definitions may not stray too far from the 
one before, the end product is significantly removed from 
“substantially justified.” I believe that Congress intended 
the EAJA to do more than award fees where the Govern-
ment’s position was one having no substance, or only a slight 
possibility of success; I would hope that the Government 
rarely engages in litigation fitting that definition, and surely 
not often enough to warrant the $100 million in attorney’s 
fees Congress expected to spend over the original EAJA’s 
5-year life.
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My view that “substantially justified” means more than 
merely reasonable, aside from conforming to the words Con-
gress actually chose, is bolstered by the EAJA’s legislative 
history. The phrase “substantially justified” was a con-
gressional attempt to fashion a “middle ground” between an 
earlier, unsuccessful proposal to award fees in all cases in 
which the Government did not prevail, and the Department 
of Justice’s proposal to award fees only when the Govern-
ment’s position was “arbitrary, frivolous, unreasonable, or 
groundless.” S. Rep., at 2-3. Far from occupying the mid-
dle ground, “the test of reasonableness” is firmly encamped 
near the position espoused by the Justice Department. 
Moreover, the 1985 House Committee Report pertaining to 
the EAJA’s reenactment expressly states that “substantially 
justified” means more than “mere reasonableness.” H. R. 
Rep. No. 99-120, p. 9 (1985). Although I agree with the 
Court that this Report is not dispositive, the Committee’s 
unequivocal rejection of a pure “reasonableness” standard in 
the course of considering the bill reenacting the E AJA is de-
serving of some weight.

Finally, however lopsided the weight of authority in the 
lower courts over the meaning of “substantially justified” 
might once have been, lower court opinions are no longer 
nearly unanimous. The District of Columbia, Third, Eighth, 
and Federal Circuits have all adopted a standard higher 
than mere reasonableness, and the Sixth Circuit is consid-
ering the question en banc. See Riddle v. Secretary of 
Health and Human Services, 817 F. 2d 1238 (CA6) (adopting 
a higher standard), vacated for rehearing en banc, 823 F. 2d 
164 (1987); Lee v. Johnson, 799 F. 2d 31 (CA3 1986); United 
States v. 1,378.65 Acres of Land, 794 F. 2d 1313 (CA8 1986); 
Gavette v. 0PM, 785 F. 2d 1568 (CA Fed. 1986) (en banc); 
Spencer v. NLRB, 229 U. S. App. D. C. 225, 712 F. 2d 539 
(1983).

In sum, the Court’s journey from “substantially justified” 
to “reasonable basis both in law and fact” to “the test of
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reasonableness” does not crystallize the law, nor is it true 
to Congress’ intent. Instead, it allows the Government to 
creep the standard towards “having some substance and a 
fair possibility of success,” a position I believe Congress in-
tentionally avoided. In my view, we should hold that the 
Government can avoid fees only where it makes a clear show-
ing that its position had a solid basis (as opposed to a mar-
ginal basis or a not unreasonable basis) in both law and fact. 
That it may be less “anchored” than “the test of reasonable-
ness,” a debatable proposition, is no excuse to abandon the 
test Congress enacted.2

II
I also disagree with the Court’s discussion of the circum-

stances supporting a fee enhancement beyond the $75-per- 
hour (adjusted for inflation) cap set by Congress, although 
I do agree that the lower courts’ judgment in this regard 
cannot stand. The statute states that courts may not award 
fees in excess of this cap unless “a special factor, such as 
the limited availability of qualified attorneys for the pro-
ceedings involved, justifies the higher fee.” 28 U. S. C. 
§2412(d)(2)(A)(ii). The District Court found that there was 
a limited availability of qualified attorneys here, and also that 
there were additional special factors warranting an increase. 
In so deciding, however, the District Court’s and Court of 
Appeals’ analyses erroneously mirrored the analysis under 42 
U. S. C. § 1988, a fee-shifting statute without an hourly rate 
limitation. Congress clearly meant to contain the potential 
costs of the EAJA by limiting the hourly rate of attorneys 
where fees are awarded. Consequently, a consideration of 
factors like counsel’s customary rate, while perfectly appro-
priate under § 1988, cannot justify exceeding the EAJA cap. 
To hold otherwise would render the cap nothing more than

2 Because the purposes of the EAJA are different from those of Federal 
Rule of Civil Procedure 37 and from those served by the “substantial evi-
dence” test used to review agency determinations, I believe the meanings 
given the term “substantial” in those contexts do not govern here.
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advisory despite Congress’ expressed intent to permit higher 
awards only in rare cases.

That said, our job is to decide the meaning of the term: 
“a special factor, such as the limited availability of qualified 
attorneys.” The Court begins with the single expressed spe-
cial factor, the “limited availability of qualified attorneys. ” It 
holds that this phrase refers to an attorney with a required, 
articulable specialization, and does not refer to the limited 
availability of attorneys experienced or skilled enough to han-
dle the proceedings involved. The Court reasons that allow-
ing an enhancement for extraordinary skill or experience, 
even if required, would render the cap nugatory, since those 
factors merely set the market rate. This tidy analysis is too 
simplistic.

The most striking aspect of the Court’s holding in this re-
gard is its willingness to ignore the plain meaning and lan-
guage of the exception. After all, in the rare EAJA case 
where highly experienced attorneys are truly required, a 
neophyte lawyer is no more “qualified ... for the proceed-
ings involved” than a nonpatent lawyer is to handle a patent 
case. The Court’s interpretation might nonetheless be ap-
propriate if the cap would otherwise be actually rendered 
meaningless, but that is not the case here. First, we must 
keep in mind the nature of the cases Congress envisioned 
would result in a fee award: those in which the Government’s 
position was not “substantially justified.” This observation 
takes much of the force from the Court’s reasoning, as it will 
be a rare case in which an attorney of exceptional skill is 
necessary and where the Government’s position was weak 
enough to warrant an EAJA award.

Second, the phrase “limited availability of qualified attor-
neys,” read in conjunction with “special factor,” reflects a 
congressional judgment that if the price of lawyers generally 
exceeds the cap, that trend alone will not justify an increase. 
Therefore, awarding an enhancement in cases where extraor-
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dinary experience or skill is required does not write the cap 
out of the statute.

Third, the Court’s economic analysis assumes that the mar-
ket price for services rendered will always be precisely 
known, an assumption I cannot share, and one that there is 
no reason to believe Congress shared. A “reasonable” 
hourly rate cannot be determined with exactitude according 
to some preset formulation accounting for the nature and 
complexity of every type of case. Therefore, courts often 
assume that an attorney’s normal hourly rate is reasonable, 
or, in the case of public interest counsel, a reasonable rate is 
generally the rate charged by an attorney of like “skill, ex-
perience, and reputation.” Blum v. Stenson, 465 U. S. 886, 
895, n. 11 (1984). Certainly adjustments up or down are ap-
propriate where the fee charged is out of line with the nature 
of the services rendered. However, such adjustments are 
often difficult to make given that the “prevailing market 
rate” is determined by reference to the particular attorney 
involved rather than to a minimally qualified hypothetical 
lawyer, ibid., and that the fee determination should not be-
come a “second major litigation.” Hensley v. Eckerhart, 461 
U. S. 424, 437 (1983). Moreover, to some extent, even in a 
simple case higher hourly rates may be offset by fewer hours 
billed due to counsel’s greater efficiency. Absent the statu-
tory cap, these factors would be used in an EAJA analysis as 
extensively as they are used in a § 1988 analysis. However, 
a showing that the particular attorney retained normally 
charges more than the statutory cap will, by itself, avail a fee 
applicant nothing under EAJA, although it may, by itself, be 
dispositive under § 1988.

Therefore, the Court is simply wrong when it asserts that 
if we allow a showing of extraordinary skill or experience (in 
the rare case where it is required) to justify an enhanced 
award, then the cap will be rendered meaningless. Far from 
it. The same logic supporting a “patent lawyer” exception— 
that when only a fraction of the bar is qualified to handle a 
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case, those attorneys may charge a premium for their serv-
ices—supports an enhancement for skill or experience.

Equally troubling is the Court’s requirement that a “spe-
cial factor” must not be “of broad and general application.” 
Ante, at 573. We are given no explanation of or for this limi-
tation, beyond the declaration that it is necessary to preserve 
the efficacy of the cap. Further, while the Court is willing 
to say what is not a special factor—everything relied upon 
below—we are given no example of anything that is a special 
factor other than the subject-matter specialization already 
considered as falling within the “limited availability of quali-
fied attorneys for the proceedings involved” example. Hav-
ing rejected the lower courts’ list of factors in its entirety, it 
seems as if the Court leaves nothing remaining.

Such a strained interpretation, apparently reading the 
words “such as” out of the Act, is unnecessary. See Vibra- 
Tech Engineers, Inc. n . United States, 787 F. 2d 1416 (CAIO 
1986); Action on Smoking and Health v. CAB, 233 U. S. 
App. D. C. 79, 724 F. 2d 211 (1984). Cf. Kungys v. United 
States, 485 U. S. 759, 778 (1988) (“[N]o provision [of a stat-
ute] should be construed to be entirely redundant”). A “spe-
cial factor” may be readily analogized to the factors we iden-
tified in Blum to enhance the lodestar figure under § 1988. 
In Blum, we held that the lodestar amount (the reasonable 
hourly rate multiplied by the number of hours billed) is “pre-
sumably” the reasonable fee. However, we also held that 
an upward adjustment may be appropriate “in the rare case 
where the fee applicant offers specific evidence to show that 
the quality of service rendered was superior to that one rea-
sonably should expect in light of the hourly rates charged 
and that the success was exceptional.” 465 U. S., at 899 
(internal quotations omitted).3 Analogizing to the EAJA 

3 We left open whether the contingent nature of the fee could also justify 
an enhancement. However, much for the reasons stated by the Court, 
that question is not pertinent to an EAJA case. It is one thing to say that 
a contingent-fee enhancement is necessary to compensate an attorney 
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context, the lodestar would be calculated by multiplying the 
reasonable rate (as capped) by the number of hours billed. 
That amount would presumably be the proper award. How-
ever, where a factor exists that would justify an enhance-
ment of the lodestar amount under § 1988, an enhancement 
of the EAJA award might also be appropriate. Unlike the 
lower courts’ approach, this rule would not read the cap out 
of the statute, for as we predicted in Blum, a lodestar en-
hancement would be appropriate only in “the rare case.”

Although the Blum enhancers constitute more than the 
situation where there is a limited availability of qualified 
counsel, the statute expressly allows more to be considered. 
The Court’s miserly refusal to accede to this statutory com-
mand is unjustified and unwarranted. I therefore concur 
only in the judgment as to the fee calculation.

Justi ce  White , with whom Justi ce  O’Connor  joins, 
concurring in part and dissenting in part.

I agree with the majority’s interpretation of the term “sub-
stantially justified” as used in the Equal Access to Justice 
Act (EAJA), 28 U. S. C. § 2412(d). However, because I be-
lieve that a district court’s assessment of whether the Gov-
ernment’s legal position was substantially justified should be 
reviewed de novo and that the attorney’s fees award in this 
case could not be sustained under that standard of review, 
I dissent from Parts II and IV of the majority’s opinion.

I
The majority acknowledges that neither the language nor 

the structure of the E AJA “compel[s]” deferential review of a 
district court’s determination of whether the Government’s 
position was substantially justified. Ante, at 559. In fact, 
the statute is wholly silent as to the standard under which 

when victory is uncertain, it is another thing entirely to say that such an 
enhancement is necessary to compensate an attorney when the lack of sub-
stantial justification is uncertain.
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such determinations are to be reviewed.1 This congres-
sional silence in the face of both the general rule of de novo 
review of legal issues and the EAJA’s special purpose of en-
couraging meritorious suits against the Government suggests 
a different result than that reached by the majority.

The Congress that adopted the EAJA certainly was aware 
of the general rule that issues of law are reviewed de novo 
while issues of fact are reviewed only for clear error. See 
Fed. Rule Civ. Proc. 52(a); Pullman-Standard v. Swint, 456 
U. S. 273, 287 (1982). Congress would have known that 
whether or not a particular legal position was substantially 
justified is a question of law rather than of fact. The histori-
cal facts having been established, the question is to be re-
solved by the legal analysis of the relevant statutory and 
decisional authorities that appellate courts are expected to 
perform. As the District of Columbia Circuit has observed, 
“the special expertise and experience of appellate courts in 
assessing the relative force of competing interpretations and 
applications of legal norms makes the case for de novo review 
of judgments [of whether the Government’s legal position 
was substantially justified] even stronger than the case for 
such review of paradigmatic conclusions of law.” Spencer v. 
NLRB, 229 U. S. App. D. C. 225, 249, 712 F. 2d 539, 563 
(1983), cert, denied, 466 U. S. 936 (1984). It is thus most 
likely that Congress expected that the courts of appeals 
would apply the same de novo standard of review to a district 

1 That Congress remained silent as to the standard of review to be ap-
plied to district courts’ determinations of whether an attorney’s fee award 
is appropriate, yet explicitly directed that an “abuse of discretion” stand-
ard be applied to similar determinations by governmental agencies, see 5 
U. S. C. § 504(c)(2), would seem to militate against rather than in favor of 
the rule adopted by the majority. See ante, at 559. The more reasonable 
inference to be drawn from this difference in the statutory provisions gov-
erning court-awarded and agency-awarded attorney’s fees is that Congress 
knew how to specify an “abuse of discretion” standard when it chose to do 
so and that Congress did not choose to do so with regard to attorney’s fee 
awards by the district courts.
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court’s assessment of whether the Government’s interpreta-
tion of the law was substantially justified for purposes of the 
EAJA as they would apply to a district court’s assessment of 
whether the Government’s interpretation of the law was cor-
rect in the underlying litigation.

De novo appellate review of whether the Government’s 
legal position was substantially justified would also foster 
consistency and predictability in EAJA litigation. A court of 
appeals may be required under the majority’s “abuse of dis-
cretion” standard to affirm one district court’s holding that 
the Government’s legal position was substantially justified 
and another district court’s holding that the same position 
was not substantially justified. As long as the district 
court’s opinion about the substantiality of the Government 
case rests on some defensible construction and application of 
the statute, the Court’s view would command the court of ap-
peals to defer even though that court’s own view on the legal 
issue is quite different. The availability of attorney’s fees 
would not only be difficult to predict but would vary from cir-
cuit to circuit or even within a particular circuit. Such un-
certainty over the potential availability of attorney’s fees 
would, in my view, undermine the EAJA’s purpose of en-
couraging challenges to unreasonable governmental action. 
See Spencer, supra, at 249-250, 712 F. 2d, at 563-564.2

2 The majority suggests that an “abuse of discretion” standard is desir-
able in order to limit the amount of “appellate energy” expended on cases 
that are unlikely to yield “law-clarifying benefits.” Ante, at 561. I would 
have thought that decisions concerning the allocation of appellate resources 
are better left to Congress than to this Court. If the courts of appeals are 
to concentrate their efforts on clarifying the law, at the expense of correct-
ing district court errors that may affect only the parties to a particular 
case, then Congress ought to make that policy choice. In any event, if the 
law of the circuit is indeed “quite clear” at the time of the EAJA appeal, 
ibid., the appellate court may often have to expend relatively little energy 
in ascertaining whether the law was also reasonably clear at some earlier 
date. Of course, in those cases in which the law of the circuit remains un-
settled at the time of the EAJA appeal, the appellate court may provide 
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Finally, the Federal Courts of Appeals have concluded 
with near unanimity that “close scrutiny,” or de novo review, 
should be applied to district courts’ assessments of whether 
the Government’s legal position was substantially justified. 
See, e. g., Brinker v. Guiffrida, 798 F. 2d 661, 664 (CA3 
1986); United States v. Estridge, 797 F. 2d 1454, 1457 (CA8 
1986); Haitian Refugee Center v. Meese, 791 F. 2d 1489, 1496 
(CA11 1986); United States v. Yoffe, 775 F. 2d 447, 451 (CAI 
1985); Russell v. National Mediation Bd., 775 F. 2d 1284, 
1289 (CA5 1985); Essex Electro Engineers, Inc. v. United 
States, 757 F. 2d 247, 252-253 (CA Fed. 1985); Hicks v. 
Heckler, 756 F. 2d 1022, 1024-1025 (CA4 1985); Sigmon Fuel 
Co. v. TVA, 754 F. 2d 162, 167 (CA6 1985); Boudin v. 
Thomas, 732 F. 2d 1107, 1117 (CA2 1984); United States v. 
2,116 Boxes of Boned Beef, 726 F. 2d 1481, 1486 (CAIO), cert, 
denied sub nom. Jarboe-Lackey Feedlots, Inc. n . United 
States, 469 U. S. 825 (1984); Spencer, supra, at 251, 712 F. 
2d, at 565. This weight of appellate authority reinforces my 
view that whether or not the Government’s interpretation of 
the law was substantially justified is an appropriate question 
for de novo review.

II
I do not believe that the District Court’s conclusion that 

the Government’s position in this litigation was not substan-
tially justified could withstand appellate scrutiny under a de 
novo standard of review.

The housing statute at issue in this case provided for three 
subsidy programs: a “deep-subsidy” program, an “interest-
reduction” program, and an “operating-subsidy” program.

needed guidance both to the Government and to any individuals with simi-
lar legal claims. The majority’s concern that de novo review will force the 
Government to take “needless merits appeals,” ibid., does not appear to be 
shared by the Government itself, which has argued throughout this litiga-
tion that the question whether a legal position was substantially justified 
ought to be reviewed under a de novo standard rather than an “abuse of 
discretion” standard.
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It was the Secretary’s failure to implement the last of these 
programs that was challenged by respondents.

The statute provided that the Secretary was “authorized to 
make, and contract to make” operating-subsidy and interest-
reduction payments. 12 U. S. C. §§ 1715z-l(f )(3), 1715z- 
1(a) (1970 ed., Supp. IV) (emphasis added). In contrast, the 
statute stated that the Secretary “shall make, and contract 
to make” deep-subsidy payments. § 1715z-l(f )(2) (emphasis 
added). In 1974, after concluding that Congress had not au-
thorized her to commit funds sufficient to operate all three 
subsidy programs, Secretary Hills decided to devote the 
available funds to the more clearly mandatory deep-subsidy 
program (and to certain pre-existing commitments under the 
interest-reduction program) rather than to spread the funds 
among all three programs.

Whether or not the courts might differ with Secretary 
Hills on the scope of her discretion to decline to implement 
the operating-subsidy program, see ante, at 569, given the 
statutory language and the existing case law, her conclusion 
was not without substantial justification. The statutory pro-
visions instructing the Secretary to make deep-subsidy pay-
ments, but merely “authorizing” her to make operating-
subsidy payments, could reasonably be construed as vesting 
the Secretary with some discretion over the implementation 
of the operating-subsidy program. If Congress had intended 
to give the Secretary no choice in the matter, it is defensible 
to believe that Congress would have directed that the Secre-
tary “shall make, and contract to make” operating-subsidy 
payments.

Moreover, the then-recent decision in Pennsylvania v. 
Lynn, 163 U. S. App. D. C. 288, 501 F. 2d 848 (1974), offered 
further support for the Secretary’s position. The Court of 
Appeals held in that case that the Secretary had not abused 
his discretion in suspending the interest-reduction pro-
gram—under which the Secretary was likewise “authorized 
to make, and contract to make” payments—after he had con- 
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eluded that the program was not serving national housing 
goals. The Lynn case is not, of course, on all fours with this 
one. However, because Lynn suggests that the Secretary 
has a degree of discretion over whether to implement housing 
programs that are not couched in clearly mandatory statu-
tory language, that decision would have given Secretary Hills 
reason to believe that such discretion could properly be exer-
cised with regard to the operating-subsidy program.3

Because I would conclude upon de novo review that the 
Secretary’s refusal to implement the operating-subsidy pro-
gram was substantially justified, I would reverse the award 
of attorney’s fees under the EAJA.4

3 In Dubose v. Pierce, 761 F. 2d 913 (CA2 1985), cert, pending, No. 85- 
516, the Court of Appeals held that the Secretary’s refusal to implement 
the operating-subsidy program was substantially justified for purposes of 
the EAJA. The court relied heavily on Pennsylvania v. Lynn in conclud-
ing that “[t]he governing law, to the extent that it existed, did not mandate 
HUD’s surrender early in the litigation” and did not “bec[o]me so one-sided 
as to render HUD’s position clearly unjustifiable” even after several lower 
courts had ruled against the Secretary on the operating-subsidy program. 
761 F. 2d, at 918.

4 The Court concludes that the amount of the award must be reconsid-
ered. I agree in this respect and hence join Part V of the Court’s opinion.
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BOWEN, SECRETARY OF HEALTH AND HUMAN 
SERVICES v. KENDRICK ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA

No. 87-253. Argued March 30, 1988—Decided June 29, 1988*

A group of federal taxpayers, clergymen, and the American Jewish Con-
gress (hereinafter appellees) filed this action in Federal District Court, 
seeking declaratory and injunctive relief, and challenging the constitu-
tionality, under the Religion Clauses of the First Amendment, of the 
Adolescent Family Life Act (AFLA or Act), which authorizes federal 
grants to public or nonprofit private organizations or agencies for serv-
ices and research in the area of premarital adolescent sexual relations 
and pregnancy. The Act provides, inter alia, that a grantee must fur-
nish certain types of services, including various types of counseling and 
education relating to family life and problems associated with adolescent 
premarital sexual relations; that the complexity of the problem requires 
the involvement of religious and charitable organizations, voluntary as-
sociations, and other groups in the private sector, as well as govern-
mental agencies; and that grantees may not use funds for certain pur-
poses, including family planning services and the promotion of abortion. 
Federal funding under the Act has gone to a wide variety of recipients, 
including organizations with institutional ties to religious denominations. 
Granting summary judgment for appellees, the court declared that the 
Act, both on its face and as applied, violated the Establishment Clause 
insofar as it provided for the involvement of religious organizations in 
the federally funded programs.

Held:
1. The Act, on its face, does not violate the Establishment Clause. 

Pp. 600-618.
(a) With regard to the first factor of the applicable three-part test 

set forth in Lemon v. Kurtzman, 403 U. S. 602, the AFLA has a valid 
secular purpose. The face of the Act shows that it was motivated pri-
marily, if not entirely, by the legitimate purpose of eliminating or reduc-
ing social and economic problems caused by teenage sexuality, preg-

*Together with No. 87-431, Bowen, Secretary of Health and Human 
Services v. Kendrick et al., No. 87-462, Kendrick et al. v. Bowen, Secre-
tary of Health and Human Services, et al., and No. 87-775, United Fam-
ilies of America V. Kendrick et al., also on appeal from the same court.
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nancy, and parenthood. Although the Act, in amending its predecessor, 
increased the role of religious organizations in programs sponsored by 
the Act, the challenged provisions were also motivated by other, entirely 
legitimate secular concerns, such as attempting to enlist the aid of other 
groups in the private sector to increase broad-based community involve-
ment. Pp. 602-604.

(b) As to the second Lemon factor, the Act does not have the pri-
mary effect of advancing religion. It authorizes grants to institutions 
that are capable of providing certain services to adolescents, and re-
quires that potential grantees describe how they will involve other orga-
nizations, including religious organizations, in the funded programs. 
However, there is no requirement that grantees be affiliated with any 
religious denomination, and the services to be provided under the Act 
are not religious in character. The Act’s approach toward dealing with 
adolescent sexuality and pregnancy is not inherently religious, although 
it may coincide with the approach taken by certain religions. The pro-
visions expressly mentioning the role of religious organizations reflect 
at most Congress’ considered judgment that religious organizations can 
help solve the problems to which the Act is addressed. When, as Con-
gress found, prevention of adolescent sexual activity and pregnancy de-
pends primarily upon developing close family ties, it seems sensible for 
Congress to recognize that religious organizations can influence family 
life. To the extent that this congressional recognition has any effect of 
advancing religion, the effect is at most “incidental and remote.” More-
over, to the extent that religious institutions, along with other types of 
organizations, are allowed to participate as recipients of federal funds, 
nothing on the Act’s face suggests that it is anything but neutral with 
respect to the grantee’s status as a sectarian or purely secular institu-
tion. The possibility that AFLA grants may go to religious institutions 
that can be considered “pervasively sectarian” is not sufficient to con-
clude that no grants whatsoever can be given to religious organizations. 
Nor does the Act necessarily have the effect of advancing religion be-
cause religiously affiliated AFLA grantees will be providing educational 
and counseling services to adolescents; because it authorizes “teaching” 
by religious grantees on matters that are fundamental elements of reli-
gious doctrine; because of any “crucial symbolic link” between govern-
ment and religion; or because the statute lacks an express provision pre-
venting the use of federal funds for religious purposes. Pp. 604-615.

(c) With regard to the third Lemon factor, the Act does not create an 
excessive entanglement of church and state. The monitoring of AFLA 
grants is necessary to ensure that public money is to be spent in the way 
that Congress intended and in a way that comports with the Establish-
ment Clause. However, there is no reason to assume that the religious 
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organizations which may receive AFLA grants are “pervasively sectar-
ian” in the same sense as parochial schools have been held to be in cases 
finding excessive “entanglement.” There is accordingly no reason to 
fear that the less intensive monitoring involved here will cause the Gov-
ernment to intrude unduly in the day-to-day operations of the religiously 
affiliated grantees. Pp. 615-618.

2. The case is remanded for further consideration of whether the stat-
ute, as applied, violates the Establishment Clause. Pp. 618-624.

(a) Appellees have standing to raise the claim that the AFLA is 
unconstitutional as applied. Federal taxpayers have standing to raise 
Establishment Clause claims against exercises of congressional power 
under the taxing and spending power of Article I, § 8, of the Constitu-
tion. Flast v. Cohen, 392 U. S. 83. There is no merit to appellants’ 
contention that a challenge to the AFLA “as applied” is really a chal-
lenge to executive action. The claim that AFLA funds are being used 
improperly by individual grantees is not any less a challenge to congres-
sional taxing and spending power simply because the funding authorized 
by Congress has flowed through and been administered by the Secretary 
of Health and Human Services. Valley Forge Christian College v. 
Americans United for Separation of Church & State, Inc., 454 U. S. 
464; and Schlesinger v. Reservists Committee to Stop the War, 418 
U. S. 208, distinguished. Pp. 618-620.

(b) On the merits of the “as applied” challenge, the District Court 
did not follow the proper approach in assessing appellees’ claim that the 
Secretary is making grants under the Act that violate the Establishment 
Clause. Although the record contains evidence of specific incidents of 
impermissible behavior by grantees, the case must be remanded for con-
sideration of the evidence insofar as it sheds light on the manner in which 
the statute is presently being administered. If the Court concludes on 
the evidence presented that grants are being made by the Secretary in 
violation of the Establishment Clause, an appropriate remedy would be 
to require the Secretary to withdraw the approval of such grants. 
Pp. 620-622.

657 F. Supp. 1547, reversed and remanded.

Rehn quis t , C. J., delivered the opinion of the Court, in which Whit e , 
O’Con no r , Scal ia , and Kenn edy , JJ., joined. O’Con no r , J., filed a 
concurring opinion, post, p. 622. Kenn edy , J., filed a concurring opinion, 
in which Scal ia , J., joined, post, p. 624. Bla ckmu n , J., filed a dissent-
ing opinion, in which Brenn an , Mars ha ll , and Ste ve ns , JJ., joined, 
post, p. 625.
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Chief  Justi ce  Rehnqui st  delivered the opinion of the 
Court.

This litigation involves a challenge to a federal grant pro-
gram that provides funding for services relating to adolescent 
sexuality and pregnancy. Considering the federal statute 
both “on its face” and “as applied,” the District Court ruled 
that the statute violated the Establishment Clause of the 
First Amendment insofar as it provided for the involvement 
of religious organizations in the federally funded programs. 
We conclude, however, that the statute is not unconstitu-
tional on its face, and that a determination of whether any of 
the grants made pursuant to the statute violate the Estab-
lishment Clause requires further proceedings in the District 
Court.

I
The Adolescent Family Life Act (AFLA or Act), Pub. L. 

97-35, 95 Stat. 578, 42 U. S. C. §300z et seq. (1982 ed. and 
Supp. IV), was passed by Congress in 1981 in response to the 
“severe adverse health, social, and economic consequences” 
that often follow pregnancy and childbirth among unmarried 
adolescents. 42 U. S. C. §300z(a)(5) (1982 ed., Supp. IV). 
Like its predecessor, the Adolescent Health Services and 
Pregnancy Prevention and Care Act of 1978, Pub. L. 95-626, 
Tit. VI, 92 Stat. 3595-3601 (Title VI), the AFLA is essen-
tially a scheme for providing grants to public or nonprofit 
private organizations or agencies “for services and research 
in the area of premarital adolescent sexual relations and 
pregnancy.” S. Rep. No. 97-161, p. 1 (1981) (hereinafter 
Senate Report). These grants are intended to serve several 
purposes, including the promotion of “self discipline and 
other prudent approaches to the problem of adolescent pre-
marital sexual relations,” §300z(b)(l), the promotion of adop-
tion as an alternative for adolescent parents, § 300z(b)(2), the

U. S. A., et al. by Patrick Francis Geary; and for the Unitarian Univer- 
salist Association et al. by Patricia Hennessey.
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establishment of new approaches to the delivery of care serv-
ices for pregnant adolescents, §300z(b)(3), and the support 
of research and demonstration projects “concerning the soci-
etal causes and consequences of adolescent premarital sexual 
relations, contraceptive use, pregnancy, and child rearing,” 
§300z(b)(4).

In pertinent part, grant recipients are to provide two types 
of services: “care services,” for the provision of care to preg-
nant adolescents and adolescent parents, § 300z-l(a)(7), and 
“prevention services,” for the prevention of adolescent sexual 
relations, §300z-l (a)(8).1 While the AFLA leaves it up to 
the Secretary of Health and Human Services (the Secretary) 
to define exactly what types of services a grantee must pro-
vide, see §§300z-l(a)(7), (8), 300z-l(b), the statute contains 
a listing of “necessary services” that may be funded. These 
services include pregnancy testing and maternity counseling, 
adoption counseling and referral services, prenatal and post-
natal health care, nutritional information, counseling, child 
care, mental health services, and perhaps most importantly 
for present purposes, “educational services relating to family 
life and problems associated with adolescent premarital sex-
ual relations,” §300z-l(a)(4).1 2

1 In addition to these services, the AFLA also provides funding for re-
search projects. See §§ 300z(b)(4)-(6), 300z-7. This aspect of the statute 
is not involved in this case.

2 Section 300z-l(a)(4) provides in full:
“(4) ‘necessary services’ means services which may be provided by 

grantees which are—
“(A) pregnancy testing and maternity counseling;
“(B) adoption counseling and referral services which present adoption as 

an option for pregnant adolescents, including referral to licensed adoption 
agencies in the community if the eligible grant recipient is not a licensed 
adoption agency;

“(C) primary and preventive health services including prenatal and post-
natal care;

“(D) nutrition information and counseling;
“(E) referral for screening and treatment of venereal disease;
“(F) referral to appropriate pediatric care;



BOWEN v. KENDRICK 595

589 Opinion of the Court

In drawing up the AFLA and determining what services to 
provide under the Act, Congress was well aware that “the 
problems of adolescent premarital sexual relations, preg-
nancy, and parenthood are multiple and complex.” §300z(a) 
(8)(A). Indeed, Congress expressly recognized that legisla-
tive or governmental action alone would be insufficient:

“[S]uch problems are best approached through a vari-
ety of integrated and essential services provided to ad-
olescents and their families by other family members, 
religious and charitable organizations, voluntary asso-
ciations, and other groups in the private sector as well 
as services provided by publicly sponsored initiatives.” 
§300z(a)(8)(B).

“(G) educational services relating to family life and problems associated 
with adolescent premarital sexual relations, including—

“(i) information about adoption;
“(ii) education on the responsibilities of sexuality and parenting;
“(iii) the development of material to support the role of parents as the 

provider of sex education; and
“(iv) assistance to parents, schools, youth agencies, and health providers 

to educate adolescents and preadolescents concerning self-discipline and 
responsibility in human sexuality;

“(H) appropriate educational and vocational services and referral to such 
services;

“(I) referral to licensed residential care or maternity home services; and
“(J) mental health services and referral to mental health services and to 

other appropriate physical health services;
“(K) child care sufficient to enable the adolescent parent to continue 

education or to enter into employment;
“(L) consumer education and homemaking;
“(M) counseling for the immediate and extended family members of the 

eligible person;
“(N) transportation;
“(0) outreach services to families of adolescents to discourage sexual re-

lations among unemancipated minors;
“(P) family planning services; and
“(Q) such other services consistent with the purposes of this subchapter 

as the Secretary may approve in accordance with regulations promulgated 
by the Secretary.”
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Accordingly, the AFLA expressly states that federally pro-
vided services in this area should promote the involvement of 
parents, and should “emphasize the provision of support by 
other family members, religious and charitable organizations, 
voluntary associations, and other groups.” § 300z(a)(10)(C). 
The AFLA implements this goal by providing in § 300z-2 that 
demonstration projects funded by the government

“shall use such methods as will strengthen the capac-
ity of families to deal with the sexual behavior, preg-
nancy, or parenthood of adolescents and to make use of 
support systems such as other family members, friends, 
religious and charitable organizations, and voluntary 
associations.”

In addition, AFLA requires grant applicants, among other 
things, to describe how they will, “as appropriate in the 
provision of services[,] involve families of adolescents[, and] 
involve religious and charitable organizations, voluntary as-
sociations, and other groups in the private sector as well as 
services provided by publicly sponsored initiatives.” § 300z- 
5(a)(21). This broad-based involvement of groups outside of 
the government was intended by Congress to “establish bet-
ter coordination, integration, and linkages” among existing 
programs in the community, §300z(b)(3) (1982 ed., Supp. 
IV), to aid in the development of “strong family values and 
close family ties,” § 300z(a)(10)(A), and to “help adolescents 
and their families deal with complex issues of adolescent pre-
marital sexual relations and the consequences of such rela-
tions.” §300z(a)(10)(C).

In line with its purposes, the AFLA also imposes limita-
tions on the use of funds by grantees. First, the AFLA ex-
pressly states that no funds provided for demonstration 
projects under the statute may be used for family planning 
services (other than counseling and referral services) unless 
appropriate family planning services are not otherwise avail-
able in the community. §300z-3(b)(l). Second, the AFLA 
restricts the awarding of grants to “programs or projects 
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which do not provide abortions or abortion counseling or 
referral,” except that the program may provide referral 
for abortion counseling if the adolescent and her parents 
request such referral. §300z-10(a). Finally, the AFLA 
states that “grants may be made only to projects or programs 
which do not advocate, promote, or encourage abortion.” 
§300z-10(a).3

Since 1981, when the AFLA was adopted, the Secretary 
has received 1,088 grant applications and awarded 141 
grants. Brief for Federal Appellant 8. Funding has gone 
to a wide variety of recipients, including state and local 
health agencies, private hospitals, community health associa-
tions, privately operated health care centers, and community 
and charitable organizations. It is undisputed that a number 
of grantees or subgrantees were organizations with institu-
tional ties to religious denominations. See App. 748-756 
(listing grantees).

In 1983, this lawsuit against the Secretary was filed in the 
United States District Court for the District of Columbia by 
appellees, a group of federal taxpayers, clergymen, and the 
American Jewish Congress. Seeking both declaratory and 
injunctive relief, appellees challenged the constitutionality 
of the AFLA on the grounds that on its face and as applied 
the statute violates the Religion Clauses of the First Amend-
ment.4 Following cross-motions for summary judgment, the 

3 Section 300z-10(a) reads in full:
“Grants or payments may be made only to programs or projects which do 

not provide abortions or abortion counseling or referral, or which do not 
subcontract with or make any payment to any person who provides abor-
tions or abortion counseling or referral, except that any such program or 
project may provide referral for abortion counseling to a pregnant adoles-
cent if such adolescent and the parents or guardians of such adolescent re-
quest such referral; and grants may be made only to projects or programs 
which do not advocate, promote, or encourage abortion.”

4 On October 2, 1984, the District Court allowed United Families of 
America (UFA) to intervene and participate as a defendant-intervenor in 
support of the constitutionality of the AFLA.
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District Court held for appellees and declared that the AFLA 
was invalid both on its face and as applied “insofar as reli-
gious organizations are involved in carrying out the programs 
and purposes of the Act.” 657 F. Supp. 1547, 1570 (DC 
1987).

The court first found that under Flast v. Cohen, 392 U. S. 
83 (1968), appellees had standing to challenge the statute 
both on its face and as applied. Turning to the merits, the 
District Court applied the three-part test for Establishment 
Clause cases set forth in Lemon n . Kurtzman, 403 U. S. 602 
(1971).5 The court concluded that the AFLA has a valid sec-
ular purpose: the prevention of social and economic injury 
caused by teenage pregnancy and premarital sexual rela-
tions. In the court’s view, however, the AFLA does not 
survive the second prong of the Lemon test because it has the 
“direct and immediate” effect of advancing religion insofar as 
it expressly requires grant applicants to describe how they 
will involve religious organizations in the provision of serv-
ices. § 300z-5(a)(21)(B). The statute also permits religious 
organizations to be grantees and “envisions a direct role for 
those organizations in the education and counseling compo-
nents of AFLA grants.” 657 F. Supp., at 1562. As writ-
ten, the AFLA makes it possible for religiously affiliated 
grantees to teach adolescents on issues that can be con-
sidered “fundamental elements of religious doctrine.” The 

5 The court rejected appellees’ claim that a strict-scrutiny standard 
should apply to the AFLA because the statute’s restriction of funding to 
organizations that oppose abortion explicitly and deliberately discriminates 
among religious denominations. See Larson v. Valente, 456 U. S. 228 
(1982). The court found that the AFLA does not precondition the award 
of a grant on a grantee’s having a particular religious belief; it merely re-
stricts the grantees from using federal tax dollars to advocate a certain 
course of action. See § 300z-10. While the AFLA’s restriction on the ad-
vocacy of abortion does coincide with certain religious beliefs, that fact by 
itself did not, in the District Court’s opinion, trigger the application of 
strict scrutiny under Larson. This aspect of the District Court’s opinion 
has not been challenged on this appeal.
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AFLA does all this without imposing any restriction whatso-
ever against the teaching of “religion qua religion” or the in-
culcation of religious beliefs in federally funded programs. 
As the District Court put it, “[t]o presume that AFLA coun-
selors from religious organizations can put their beliefs aside 
when counseling an adolescent on matters that are part of re-
ligious doctrine is simply unrealistic.” Id., at 1563 (citing 
Grand Rapids School District v. Ball, 473 U. S. 373 (1985)).

The District Court then concluded that the statute as ap-
plied also runs afoul of the Lemon effects test.6 The evi-
dence presented by appellees revealed that AFLA grants 
had gone to various organizations that were affiliated with 
religious denominations and that had corporate requirements 
that the organizations abide by religious doctrines. Other 
AFLA grantees were not explicitly affiliated with organized 
religions, but were “religiously inspired and dedicated to 
teaching the dogma that inspired them.” 657 F. Supp., at 
1564. In the District Court’s view, the record clearly estab-
lished that the AFLA, as it has been administered by the 
Secretary, has in fact directly advanced religion, provided 
funding for institutions that were “pervasively sectarian,” or 
allowed federal funds to be used for education and counseling 
that “amounts to the teaching of religion.” Ibid. As to the 
entanglement prong of Lemon, the court ruled that because 
AFLA funds are used largely for counseling and teaching, it 
would require overly intrusive monitoring or oversight to en-
sure that religion is not advanced by religiously affiliated 
AFLA grantees. Indeed, the court felt that “it is impossible 
to comprehend entanglement more extensive and continuous 

6 Prior to this, the court reviewed “the motions, the statements of mate-
rial fact not in dispute, the allegations of disputed facts, the golconda of 
documents submitted to the Court, and the case law,” and concluded that 
the material facts were not in dispute and that summary judgment would 
be proper. 657 F. Supp., at 1554.
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than that necessitated by the AFLA.” 657 F. Supp., at 
1568.7

In a separate order, filed August 13, 1987, the District 
Court ruled that the “constitutionally infirm language of the 
AFLA, namely its references to ‘religious organizations,’” 
App. to Juris. Statement in No. 431, p. 53a, is severable 
from the Act pursuant to Alaska Airlines, Inc. v. Brock, 480 
U. S. 678 (1987). The court also denied the Secretary’s Fed-
eral Rule of Civil Procedure 59(e) motion to clarify what 
the court meant by “religious organizations” for purposes of 
determining the scope of its injunction. On the same day 
that this order was entered, appellants docketed their appeal 
on the merits directly with this Court pursuant to 28 U. S. C. 
§ 1252. A separate appeal from the District Court’s August 
13 order was also docketed, as was a cross-appeal by appel-
lees on the severability issue. On November 9, 1987, we 
noted probable jurisdiction in all three appeals and consoli-
dated the cases for argument. 484 U. S. 942 (1987).

II
The District Court in this lawsuit held the AFLA uncon-

stitutional both on its face and as applied. Few of our cases in 
the Establishment Clause area have explicitly distinguished 
between facial challenges to a statute and attacks on the stat-
ute as applied. Several cases have clearly involved chal-
lenges to a statute “on its face.” For example, in Edwards 
v. Aguillard, 482 U. S. 578 (1987), we considered the validity 
of the Louisiana “Creationism Act,” finding the Act “facially 
invalid.” Indeed, in that case it was clear that only a facial 
challenge could have been considered, as the Act had not 
been implemented. Id., at 581, n. 1. Other cases, as well, 
have considered the validity of statutes without the benefit of 
a record as to how the statute had actually been applied.

’The court also found that the AFLA’s funding of religious organiza-
tions is likely to incite political divisiveness. See id., at 1569 (citing, e. g., 
Lynch v. Donnelly, 465 U. S. 668, 689 (1984) (O’Con no r , J., concurring)).



BOWEN v. KENDRICK 601

589 Opinion of the Court

See Wolman v. Walter, 433 U. S. 229 (1977); Committee for 
Public Education & Religious Liberty v. Nyquist, 413 U. S. 
756 (1973).

In other cases we have, in the course of determining the 
constitutionality of a statute, referred not only to the lan-
guage of the statute but also to the manner in which it had 
been administered in practice. Levitt v. Committee for Pub-
lic Education & Religious Liberty, 413 U. S. 472, 479 (1973); 
Meek v. Pittenger, 421 U. S. 349 (1975). See also Grand 
Rapids School District v. Ball, supra, at 377-379; Aguilar v. 
Felton, 473 U. S. 402 (1985). In several cases we have ex-
pressly recognized that an otherwise valid statute authoriz-
ing grants might be challenged on the grounds that the award 
of a grant in a particular case would be impermissible. Hunt 
v. McNair, 413 U. S. 734 (1973), involved a challenge to a 
South Carolina statute that provided for the issuance of reve-
nue bonds to assist “institutions of higher learning” in con-
structing new facilities. The plaintiffs in that case did not 
contest the validity of the statute as a whole, but contended 
only that a statutory grant to a religiously affiliated college 
would be invalid. Id., at 736. In Tilton v. Richardson, 403 
U. S. 672 (1971), the Court reviewed a federal statute au-
thorizing construction grants to colleges exclusively for secu-
lar educational purposes. We rejected the contention that 
the statute was invalid “on its face” and “as applied” to the 
four church-related colleges that were named as defendants 
in the case. However, we did leave open the possibility that 
the statute might authorize grants which could be invalid, 
stating that “[i]ndividual projects can be properly evaluated 
if and when challenges arise with respect to particular recipi-
ents and some evidence is then presented to show that the 
institution does in fact possess” sectarian characteristics that 
might make a grant of aid to the institution constitutionally 
impermissible. Id., at 682. See also Roemer v. Maryland 
Bd. of Public Works, 426 U. S. 736, 760-761 (1976) (uphold-
ing a similar statute authorizing grants to colleges against
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a “facial” attack and pretermitting the question whether 
“particular applications may result in unconstitutional use of 
funds”).

There is, then, precedent in this area of constitutional law 
for distinguishing between the validity of the statute on its 
face and its validity in particular applications. Although the 
Court’s opinions have not even adverted to (to say nothing of 
explicitly delineated) the consequences of this distinction be-
tween “on its face” and “as applied” in this context, we think 
they do justify the District Court’s approach in separating 
the two issues as it did here.

This said, we turn to consider whether the District Court 
was correct in concluding that the AFLA was unconstitu-
tional on its face. As in previous cases involving facial chal-
lenges on Establishment Clause grounds, e. g., Edwards n . 
Aguillard, supra; Mueller v. Allen, 463 U. S. 388 (1983), we 
assess the constitutionality of an enactment by reference to 
the three factors first articulated in Lemon v. Kurtzman, 403 
U. S. 602 (1971). Under the Lemon standard, which guides 
“[t]he general nature of our inquiry in this area,” Mueller v. 
Allen, supra, at 394, a court may invalidate a statute only if 
it is motivated wholly by an impermissible purpose, Lynch v. 
Donnelly, 465 U. S. 668, 680 (1984); Stone v. Graham, 449 
U. S. 39, 41 (1980), if its primary effect is the advancement 
of religion, Estate of Thornton v. Caldor, Inc., 472 U. S. 
703, 708 (1985), or if it requires excessive entanglement be-
tween church and state, Lemon, supra, at 613; Walz v. Tax 
Comm’n, 397 U. S. 664, 674 (1970). We consider each of 
these factors in turn.

As we see it, it is clear from the face of the statute that 
the AFLA was motivated primarily, if not entirely, by a 
legitimate secular purpose—the elimination or reduction of 
social and economic problems caused by teenage sexuality, 
pregnancy, and parenthood. See §§300z(a), (b) (1982 ed. 
and Supp. IV). Appellees cannot, and do not, dispute that, 
on the whole, religious concerns were not the sole motivation 
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behind the Act, see Lynch, supra, at 680, nor can it be said 
that the AFLA lacks a legitimate secular purpose, see Ed-
wards n . Aguillard, 482 U. S., at 585. In the court below, 
however, appellees argued that the real purpose of the 
AFLA could only be understood in reference to the AFLA’s 
predecessor, Title VI. Appellees contended that Congress 
had an impermissible purpose in adopting the AFLA because 
it specifically amended Title VI to increase the role of reli-
gious organizations in the programs sponsored by the Act. 
In particular, they pointed to the fact that the AFLA, unlike 
Title VI, requires grant applicants to describe how they will 
involve religious organizations in the programs funded by the 
AFLA. § 300z-5(a)(21)(B).

The District Court rejected this argument, however, rea-
soning that even if it is assumed that the AFLA was mo-
tivated in part by improper concerns, the parts of the stat-
ute to which appellees object were also motivated by other, 
entirely legitimate secular concerns. We agree with this 
conclusion. As the District Court correctly pointed out, Con-
gress amended Title VI in a number of ways, most impor-
tantly for present purposes by attempting to enlist the aid of 
not only “religious organizations,” but also “family members 
. . . , charitable organizations, voluntary associations, and 
other groups in the private sector,” in addressing the prob-
lems associated with adolescent sexuality. § 300z(a)(8)(B); 
see also §§ 300z-5(a)(21)(A), (B). Cf. Title VI, § 601(a) 
(5) (“[T]he problems of adolescent [sexuality] . . . are best 
approached through a variety of integrated and essential 
services”). Congress’ decision to amend the statute in this 
way reflects the entirely appropriate aim of increasing broad-
based community involvement “in helping adolescent boys 
and girls understand the implications of premarital sexual 
relations, pregnancy, and parenthood.” See Senate Report, 
at 2, 15-16. In adopting the AFLA, Congress expressly in-
tended to expand the services already authorized by Title VI, 
to insure the increased participation of parents in education 
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and support services, to increase the flexibility of the pro-
grams, and to spark the development of new, innovative serv-
ices. Id., at 7-9. These are all legitimate secular goals that 
are furthered by the AFLA’s additions to Title VI, including 
the challenged provisions that refer to religious organizations. 
There simply is no evidence that Congress’ “actual purpose” 
in passing the AFLA was one of “endorsing religion.” See 
Edwards n . Aguillard, 482 U. S., at 589-594. Nor are we in 
a position to doubt that Congress’ expressed purposes are 
“sincere and not a sham.” Id., at 587.8

As usual in Establishment Clause cases, see, e. g., Grand 
Rapids School District v. Ball, 473 U. S. 373 (1985); Mueller, 
supra, the more difficult question is whether the primary ef-
fect of the challenged statute is impermissible. Before we 
address this question, however, it is useful to review again 
just what the AFLA sets out to do. Simply stated, it au-
thorizes grants to institutions that are capable of providing 
certain care and prevention services to adolescents. Be-
cause of the complexity of the problems that Congress sought 
to remedy, potential grantees are required to describe how 
they will involve other organizations, including religious 
organizations, in the programs funded by the federal grants. 
§ 300z-5(a)(21)(B); see also § 300z-2(a). There is no require-
ment in the Act that grantees be affiliated with any religious 
denomination, although the Act clearly does not rule out 
grants to religious organizations.9 The services to be pro-

8 We also see no reason to conclude that the AFLA serves an impermis-
sible religious purpose simply because some of the goals of the statute coin-
cide with the beliefs of certain religious organizations. See Harris v. 
McRae, 448 U. S. 297, 319-320 (1980); McGowan v. Maryland, 366 U. S. 
420, 442 (1961).

9 Indeed, the legislative history shows that Congress was aware that 
religious organizations had been grantees under Title VI and that it did not 
disapprove of that practice. The Senate Report, at 16, states:
“It should be noted that under current law [Title VI], the Office of Adoles-
cent Pregnancy Programs has made grants to two religious-affiliated orga-
nizations, two Christian organizations and several other groups that are 
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vided under the AFLA are not religious in character, see 
n. 2, supra, nor has there been any suggestion that religious 
institutions or organizations with religious ties are uniquely 
well qualified to carry out those services.10 Certainly it is 
true that a substantial part of the services listed as “neces-
sary services” under the Act involve some sort of education 
or counseling, see, e. g., §§300z-l(a)(4)(D), (G), (H), (J), 
(L), (M), (0), but there is nothing inherently religious about 
these activities and appellees do not contend that, by them-
selves, the AFLA’s “necessary services” somehow have the 
primary effect of advancing religion. Finally, it is clear that 
the AFLA takes a particular approach toward dealing with 
adolescent sexuality and pregnancy—for example, two of its 
stated purposes are to “promote self discipline and other 
prudent approaches to the problem of adolescent premarital 
sexual relations,” §300z(b)(l), and to “promote adoption as 
an alternative,” 300z(b)(2)—but again, that approach is not 
inherently religious, although it may coincide with the ap-
proach taken by certain religions.

Given this statutory framework, there are two ways in 
which the statute, considered “on its face,” might be said to 
have the impermissible primary effect of advancing religion. 
First, it can be argued that the AFLA advances religion by 
expressly recognizing that “religious organizations have a 
role to play” in addressing the problems associated with teen-

indirectly affiliated with religious bodies. Religious affiliation is not a cri-
terion for selection as a grantee under the adolescent family life program, 
but any such grants made by the Secretary would be a simple recognition 
that nonprofit religious organizations have a role to play in the provision of 
services to adolescents.”

10 One witness before the Senate Committee testified that “projects 
which target hispanic and other minority populations are more accepted by 
the population if they include sectarian, as well as non-sectarian, organiza-
tions in the delivery of those services.” S. Rep. No. 98-496, p. 10 (1984). 
This indicates not that sectarian grantees are particularly well qualified to 
perform AFLA services, but that the inclusion of both secular and sectar-
ian grantees can improve the effectiveness of the Act’s programs.
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age sexuality. Senate Report, at 16. In this view, even if 
no religious institution receives aid or funding pursuant to 
the AFLA, the statute is invalid under the Establishment 
Clause because, among other things, it expressly enlists the 
involvement of religiously affiliated organizations in the fed-
erally subsidized programs, it endorses religious solutions to 
the problems addressed by the Act, or it creates symbolic 
ties between church and state. Secondly, it can be argued 
that the AFLA is invalid on its face because it allows reli-
giously affiliated organizations to participate as grantees or 
subgrantees in AFLA programs. From this standpoint, the 
Act is invalid because it authorizes direct federal funding of 
religious organizations which, given the AFLA’s educational 
function and the fact that the AFLA’s “viewpoint” may coin-
cide with the grantee’s “viewpoint” on sexual matters, will 
result unavoidably in the impermissible “inculcation” of reli-
gious beliefs in the context of a federally funded program.

We consider the former objection first. As noted previ-
ously, the AFLA expressly mentions the role of religious or-
ganizations in four places. It states (1) that the problems of 
teenage sexuality are “best approached through a variety of 
integrated and essential services provided to adolescents and 
their families by[, among others,] religious organizations,” 
§300z(a)(8)(B), (2) that federally subsidized services “should 
emphasize the provision of support by[, among others,] reli-
gious and charitable organizations,” § 300z(a)(10)(C), (3) that 
AFLA programs “shall use such methods as will strengthen 
the capacity of families ... to make use of support systems 
such as . . . religious . . . organizations,” §300z-2(a), and 
(4) that grant applicants shall describe how they will involve 
religious organizations, among other groups, in the provision 
of services under the Act. § 300z-5(a)(21)(B).

Putting aside for the moment the possible role of religious 
organizations as grantees, these provisions of the statute re-
flect at most Congress’ considered judgment that religious 
organizations can help solve the problems to which the 
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AFLA is addressed. See Senate Report, at 15-16. Noth-
ing in our previous cases prevents Congress from making 
such a judgment or from recognizing the important part that 
religion or religious organizations may play in resolving 
certain secular problems. Particularly when, as Congress 
found, “prevention of adolescent sexual activity and adoles-
cent pregnancy depends primarily upon developing strong 
family values and close family ties,” §300z(a)(10)(A), it seems 
quite sensible for Congress to recognize that religious orga-
nizations can influence values and can have some influence on 
family life, including parents’ relations with their adolescent 
children. To the extent that this congressional recognition 
has any effect of advancing religion, the effect is at most “in-
cidental and remote.” See Lynch, 465 U. S., at 683; Estate 
of Thornton v. Caldor, Inc., 472 U. S., at 710; Nyquist, 413 
U. S., at 771. In addition, although the AFLA does require 
potential grantees to describe how they will involve religious 
organizations in the provision of services under the Act, it 
also requires grantees to describe the involvement of “chari-
table organizations, voluntary associations, and other groups 
in the private sector,” § 300z-5(a)(21)(B).u In our view, this 
reflects the statute’s successful maintenance of “a course of 
neutrality among religions, and between religion and non-
religion,” Grand Rapids School District v. Ball, 473 U. S., at 
382.

11 This undercuts any argument that religion has been “advanced” simply 
because AFLA added to Title VI the various references to religious orga-
nizations. As we noted previously, the amendments to Title VI were mo-
tivated by the secular purpose of increasing community involvement in 
the problems associated with adolescent sexuality. Although the AFLA 
amendments may have the effect of increasing the role of religious orga-
nizations in services provided under the AFLA, at least relative to services 
provided under Title VI, this reflects merely the fact that the AFLA pro-
gram as a whole was expanded, with the role of all community organiza-
tions being increased as a result. This expansion of programs available 
under the AFLA, as opposed to Title VI, has only the “incidental” effect, if 
that, of advancing religion.
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This brings us to the second ground for objecting to the 
AFLA: the fact that it allows religious institutions to partici-
pate as recipients of federal funds. The AFLA defines an 
“eligible grant recipient” as a “public or nonprofit private 
organization or agency” which demonstrates the capability of 
providing the requisite services. § 300z-l(a)(3). As this 
provision would indicate, a fairly wide spectrum of organiza-
tions is eligible to apply for and receive funding under the 
Act, and nothing on the face of the Act suggests it is any-
thing but neutral with respect to the grantee’s status as a 
sectarian or purely secular institution. See Senate Report, 
at 16 (“Religious affiliation is not a criterion for selection as a 
grantee . . .”). In this regard, then, the AFLA is similar to 
other statutes that this Court has upheld against Establish-
ment Clause challenges in the past. In Roemer n . Maryland 
Bd. of Public Works, 426 U. S. 736 (1976), for example, we 
upheld a Maryland statute that provided annual subsidies di-
rectly to qualifying colleges and universities in the State, in-
cluding religiously affiliated institutions. As the plurality 
stated, “religious institutions need not be quarantined from 
public benefits that are neutrally available to all.” Id., at 
746 (discussing Everson n . Board of Education, 330 U. S. 1 
(1947) (approving busing services equally available to both 
public and private school children), and Board of Education 
v. Allen, 392 U. S. 236 (1968) (upholding state provision of 
secular textbooks for both public and private school stu-
dents)). Similarly, in Tilton v. Richardson, 403 U. S. 672 
(1971), we approved the federal Higher Educational Facili-
ties Act, which was intended by Congress to provide con-
struction grants to “all colleges and universities regardless 
of any affiliation with or sponsorship by a religious body.” 
Id., at 676. And in Hunt v. McNair, 413 U. S. 734 (1973), 
we rejected a challenge to a South Carolina statute that made 
certain benefits “available to all institutions of higher edu-
cation in South Carolina, whether or not having a religious 
affiliation.” Id., at 741. In other cases involving indirect 
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grants of state aid to religious institutions, we have found 
it important that the aid is made available regardless of 
whether it will ultimately flow to a secular or sectarian insti-
tution. See, e. g., Witters v. Washington Dept, of Services 
for Blind, 474 U. S. 481, 487 (1986); Mueller v. Allen, 463 
U. S., at 398; Everson v. Board of Education, supra, at 17-18; 
Walz v. Tax Comm’n, 397 U. S., at 676.

We note in addition that this Court has never held that reli-
gious institutions are disabled by the First Amendment from 
participating in publicly sponsored social welfare programs. 
To the contrary, in Bradfield v. Roberts, 175 U. S. 291 
(1899), the Court upheld an agreement between the Commis-
sioners of the District of Columbia and a religiously affiliated 
hospital whereby the Federal Government would pay for the 
construction of a new building on the grounds of the hospital. 
In effect, the Court refused to hold that the mere fact that 
the hospital was “conducted under the auspices of the Roman 
Catholic Church” was sufficient to alter the purely secular 
legal character of the corporation, id., at 298, particularly in 
the absence of any allegation that the hospital discriminated 
on the basis of religion or operated in any way inconsistent 
with its secular charter. In the Court’s view, the giving of 
federal aid to the hospital was entirely consistent with the 
Establishment Clause, and the fact that the hospital was reli-
giously affiliated was “wholly immaterial.” Ibid. The pro-
priety of this holding, and the long history of cooperation and 
interdependency between governments and charitable or re-
ligious organizations is reflected in the legislative history of 
the AFLA. See S. Rep. No. 98-496, p. 10 (1984) (“Chari-
table organizations with religious affiliations historically have 
provided social services with the support of their communi-
ties and without controversy”).

Of course, even when the challenged statute appears to 
be neutral on its face, we have always been careful to ensure 
that direct government aid to religiously affiliated institu-
tions does not have the primary effect of advancing religion.
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One way in which direct government aid might have that ef-
fect is if the aid flows to institutions that are “pervasively 
sectarian.” We stated in Hunt that

“[a]id normally may be thought to have a primary ef-
fect of advancing religion when it flows to an institution 
in which religion is so pervasive that a substantial por-
tion of its functions are subsumed in the religious mission 
. . . .” 413 U. S., at 743.

The reason for this is that there is a risk that direct gov-
ernment funding, even if it is designated for specific secular 
purposes, may nonetheless advance the pervasively sectarian 
institution’s “religious mission.” See Grand Rapids School 
District v. Ball, 473 U. S., at 385 (discussing how aid to reli-
gious schools may impermissibly advance religion). Accord-
ingly, a relevant factor in deciding whether a particular stat-
ute on its face can be said to have the improper effect of 
advancing religion is the determination of whether, and to 
what extent, the statute directs government aid to perva-
sively sectarian institutions. In Grand Rapids School Dis-
trict, for example, the Court began its “effects” inquiry with 
“a consideration of the nature of the institutions in which the 
[challenged] programs operate.” Id., at 384.

In this lawsuit, nothing on the face of the AFLA indicates 
that a significant proportion of the federal funds will be dis-
bursed to “pervasively sectarian” institutions. Indeed, the 
contention that there is a substantial risk of such institutions 
receiving direct aid is undercut by the AFLA’s facially neutral 
grant requirements, the wide spectrum of public and private 
organizations which are capable of meeting the AFLA’s re-
quirements, and the fact that, of the eligible religious institu-
tions, many will not deserve the label of “pervasively sectar-
ian.”12 This is not a case like Grand Rapids, where the 

12 The validity of this observation is borne out by the statistics for the 
AFLA program in fiscal year 1986. According to the record of funding for 
that year, some $10.7 million in funding was awarded under the AFLA to a 
total of 86 organizations. Of this, about $3.3 million went to 23 religiously 



BOWEN v. KENDRICK 611

589 Opinion of the Court

challenged aid flowed almost entirely to parochial schools. 
In that case the State’s “Shared Time” program was directed 
specifically at providing certain classes for nonpublic schools, 
and 40 of 41 of the schools that actually participated in the 
program were found to be “pervasively sectarian.” Id., at 
385. See also Nyquist, 413 U. S., at 768 (“‘all or practically 
all’ ” of the schools entitled to receive grants were religiously 
affiliated); Meek v. Pittenger, 421 U. S., at 371. Instead, 
this litigation more closely resembles Tilton and Roemer, 
where it was foreseeable that some proportion of the recipi-
ents of government aid would be religiously affiliated, but 
that only a small portion of these, if any, could be considered 
“pervasively sectarian.” In those cases we upheld the chal-
lenged statutes on their face and as applied to the institutions 
named in the complaints, but left open the consequences 
which would ensue if they allowed federal aid to go to institu-
tions that were in fact pervasively sectarian. Tilton, 403 
U. S., at 682; Roemer, 426 U. S., at 760. As in Tilton and 
Roemer, we do not think the possibility that AFLA grants 
may go to religious institutions that can be considered “per-
vasively sectarian” is sufficient to conclude that no grants 
whatsoever can be given under the statute to religious orga-
nizations. We think that the District Court was wrong in 
concluding otherwise.

Nor do we agree with the District Court that the AFLA 
necessarily has the effect of advancing religion because the 
religiously affiliated AFLA grantees will be providing edu-
cational and counseling services to adolescents. Of course, 
we have said that the Establishment Clause does “prohibit 
government-financed or government-sponsored indoctrina-
tion into the beliefs of a particular religious faith,” Grand 

affiliated grantees, with only $1.3 million of this figure going to the 13 
projects that were cited by the District Court for constitutional violations. 
App. 748-756. Of these 13 projects, 4 appear to be state or local govern-
ment organizations, and at least 1 is a hospital. Id., at 755. Of the 13 
religiously affiliated organizations listed, 2 are universities. Id., at 756.



612 OCTOBER TERM, 1987

Opinion of the Court 487 U. S.

Rapids, supra, at 385, and we have accordingly struck down 
programs that entail an unacceptable risk that government 
funding would be used to “advance the religious mission” of 
the religious institution receiving aid. See, e. g., Meek, 
supra, at 370. But nothing in our prior cases warrants the 
presumption adopted by the District Court that religiously 
affiliated AFLA grantees are not capable of carrying out 
their functions under the AFLA in a lawful, secular manner. 
Only in the context of aid to “pervasively sectarian” institu-
tions have we invalidated an aid program on the grounds that 
there was a “substantial” risk that aid to these religious insti-
tutions would, knowingly or unknowingly, result in religious 
indoctrination. E. g., Grand Rapids, supra, at 387-398; 
Meek, supra, at 371. In contrast, when the aid is to flow to 
religiously affiliated institutions that were not pervasively 
sectarian, as in Roemer, we refused to presume that it would 
be used in a way that would have the primary effect of ad-
vancing religion. Roemer, 426 U. S., at 760 (“We must as-
sume that the colleges . . . will exercise their delegated con-
trol over use of the funds in compliance with the statutory, 
and therefore the constitutional, mandate”). We think that 
the type of presumption that the District Court applied in 
this case is simply unwarranted. As we stated in Roemer: 
“It has not been the Court’s practice, in considering facial 
challenges to statutes of this kind, to strike them down in 
anticipation that particular applications may result in uncon-
stitutional use of funds.” Id., at 761; see also Tilton, supra, 
at 682.

We also disagree with the District Court’s conclusion that 
the AFLA is invalid because it authorizes “teaching” by re-
ligious grant recipients on “matters [that] are fundamental 
elements of religious doctrine,” such as the harm of premar-
ital sex and the reasons for choosing adoption over abortion. 
657 F. Supp., at 1562. On an issue as sensitive and impor-
tant as teenage sexuality, it is not surprising that the Gov-
ernment’s secular concerns would either coincide or conflict
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with those of religious institutions. But the possibility or 
even the likelihood that some of the religious institutions who 
receive AFLA funding will agree with the message that Con-
gress intended to deliver to adolescents through the AFLA is 
insufficient to warrant a finding that the statute on its face 
has the primary effect of advancing religion. See Lynch, 465 
U. S., at 682; id., at 715-716 (Brennan , J., dissenting); 
Harris v. McRae, 448 U. S. 297, 319-320 (1980). Nor does 
the alignment of the statute and the religious views of the 
grantees run afoul of our proscription against “funding] a 
specifically religious activity in an otherwise substantially 
secular setting.” Hunt, 413 U. S., at 743. The facially neu-
tral projects authorized by the AFLA—including pregnancy 
testing, adoption counseling and referral services, prenatal 
and postnatal care, educational services, residential care, 
child care, consumer education, etc.—are not themselves 
“specifically religious activities,” and they are not converted 
into such activities by the fact that they are carried out by 
organizations with religious affiliations.

As yet another reason for invalidating parts of the AFLA, 
the District Court found that the involvement of religious 
organizations in the Act has the impermissible effect of creat-
ing a “crucial symbolic link” between government and reli-
gion. 657 F. Supp., at 1564 (citing, e. g., Grand Rapids, 473 
U. S., at 390). If we were to adopt the District Court’s rea-
soning, it could be argued that any time a government aid 
program provides funding to religious organizations in an 
area in which the organization also has an interest, an imper-
missible “symbolic link” could be created, no matter whether 
the aid was to be used solely for secular purposes. This 
would jeopardize government aid to religiously affiliated hos-
pitals, for example, on the ground that patients would per-
ceive a “symbolic link” between the hospital—part of whose 
“religious mission” might be to save lives—and whatever 
government entity is subsidizing the purely secular medical 
services provided to the patient. We decline to adopt the
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District Court’s reasoning and conclude that, in this litiga-
tion, whatever “symbolic link” might in fact be created by the 
AFLA’s disbursement of funds to religious institutions is not 
sufficient to justify striking down the statute on its face.

A final argument that has been advanced for striking down 
the AFLA on “effects” grounds is the fact that the statute 
lacks an express provision preventing the use of federal funds 
for religious purposes.13 Of. Tilton, 403 U. S., at 675; Roe-
mer, supra, at 740-741. Clearly, if there were such a provi-
sion in this statute, it would be easier to conclude that the 
statute on its face could not be said to have the primary effect 
of advancing religion, see, e. g., Roemer, supra, at 760, but 
we have never stated that a statutory restriction is constitu-
tionally required. The closest we came to such a holding was 
in Tilton, where we struck down a provision of the statute 
that would have eliminated Government sanctions for violat-
ing the statute’s restrictions on religious uses of funds after 20 
years. 403 U. S., at 683. The reason we did so, however, 
was because the 20-year limit on sanctions created a risk that 
the religious institution would, after the 20 years were up, act 
as if there were no longer any constitutional or statutory limi-
tations on its use of the federally funded building. This as-
pect of the decision in Tilton was thus intended to indicate 
that the constitutional limitations on use of federal funds, as 
embodied in the statutory restriction, could not simply “ex-
pire” at some point during the economic life of the benefit that 
the grantee received from the Government. In this litigation, 
although there is no express statutory limitation on religious 
use of funds, there is also no intimation in the statute that at 
some point, or for some grantees, religious uses are permit-
ted. To the contrary, the 1984 Senate Report on the AFLA 
states that “the use of Adolescent Family Life Act funds to 

13 Section 300z-3 does, however, expressly define the uses to which fed-
eral funds may be put, including providing care and prevention services to 
eligible individuals. Nowhere in this section is it suggested that use of 
funds for religious purposes would be permissible.
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promote religion, or to teach the religious doctrines of a par-
ticular sect, is contrary to the intent of this legislation.” 
S. Rep. No. 98-496, p. 10 (1984). We note in addition that 
the AFLA requires each grantee to undergo evaluations of 
the services it provides, § 300z-5(b)(l), and also requires 
grantees to “make such reports concerning its use of Fed-
eral funds as the Secretary may require,” §300z-5(c). The 
application requirements of the Act, as well, require poten-
tial grantees to disclose in detail exactly what services they 
intend to provide and how they will be provided. §300z- 
5(a). These provisions, taken together, create a mechanism 
whereby the Secretary can police the grants that are given 
out under the Act to ensure that federal funds are not used 
for impermissible purposes. Unlike some other grant pro-
grams, in which aid might be given out in one-time grants 
without ongoing supervision by the Government, the pro-
grams established under the authority of the AFLA can be 
monitored to determine whether the funds are, in effect, 
being used by the grantees in such a way as to advance reli-
gion. Given this statutory scheme, we do not think that the 
absence of an express limitation on the use of federal funds 
for religious purposes means that the statute, on its face, has 
the primary effect of advancing religion.

This, of course, brings us to the third prong of the Lemon 
Establishment Clause “test”—the question whether the 
AFLA leads to “ ‘an excessive government entanglement with 
religion.’” Lemon, 403 U. S., at 613 (quoting Walz v. Tax 
Comm’n, 397 U. S., at 674). There is no doubt that the moni-
toring of AFLA grants is necessary if the Secretary is to en-
sure that public money is to be spent in the way that Congress 
intended and in a way that comports with the Establishment 
Clause. Accordingly, this litigation presents us with yet an-
other “Catch-22” argument: the very supervision of the aid to 
assure that it does not further religion renders the statute 
invalid. See Aguilar n . Felton, 473 U. S., at 421 (Rehn -
quis t , J., dissenting); id., at 418 (Powell, J., concurring) 
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(interaction of entanglement and effects tests forces schools 
“to tread an extremely narrow line”); Roemer, 426 U. S., at 
768-769 (White , J., concurring in judgment). For this and 
other reasons, the “entanglement” prong of the Lemon test 
has been much criticized over the years. See, e. g., Aguilar 
v. Felton, supra, at 429 (O’Connor , J., dissenting); Wallace 
v. Jaffree, 472 U. S. 38, 109-110 (1985) (Rehnq uist , J., dis-
senting); Lynch v. Donnelly, 465 U. S., at 689 (O’Connor , 
J., concurring); Lemon, supra, at 666-668 (White , J., con-
curring and dissenting). Most of the cases in which the 
Court has divided over the “entanglement” part of the 
Lemon test have involved aid to parochial schools; in Aguilar 
v. Felton, for example, the Court’s finding of excessive en-
tanglement rested in large part on the undisputed fact that 
the elementary and secondary schools receiving aid were 
“pervasively sectarian” and had “‘as a substantial purpose 
the inculcation of religious values.’ ” 473 U. S., at 411 (quot-
ing Nyquist, 413 U. S., at 768); see also 473 U. S., at 411 
(expressly distinguishing Roemer, Hunt, and Tilton as cases 
involving aid to institutions that were not pervasively sectar-
ian). In Aguilar, the Court feared that an adequate level of 
supervision would require extensive and permanent on-site 
monitoring, 473 U. S., at 412-413, and would threaten both 
the “freedom of religious belief of those who [were] not ad-
herents of that denomination” and the “freedom of . . . the 
adherents of the denomination.” Id., at 409-410.

Here, by contrast, there is no reason to assume that the 
religious organizations which may receive grants are “perva-
sively sectarian” in the same sense as the Court has held pa-
rochial schools to be. There is accordingly no reason to fear 
that the less intensive monitoring involved here will cause 
the Government to intrude unduly in the day-to-day opera-
tion of the religiously affiliated AFLA grantees. Unques-
tionably, the Secretary will review the programs set up and 
run by the AFLA grantees, and undoubtedly this will involve 
a review of, for example, the educational materials that a 
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grantee proposes to use. The Secretary may also wish to 
have Government employees visit the clinics or offices where 
AFLA programs are being carried out to see whether they 
are in fact being administered in accordance with statutory 
and constitutional requirements. But in our view, this type 
of grant monitoring does not amount to “excessive entangle-
ment,” at least in the context of a statute authorizing grants 
to religiously affiliated organizations that are not necessarily 
“pervasively sectarian.”14

In sum, in this somewhat lengthy discussion of the validity 
of the AFLA on its face, we have concluded that the statute 
has a valid secular purpose, does not have the primary effect 
of advancing religion, and does not create an excessive entan-
glement of church and state. We note, as is proper given the 
traditional presumption in favor of the constitutionality of 
statutes enacted by Congress, that our conclusion that the 
statute does not violate the Establishment Clause is consist-
ent with the conclusion Congress reached in the course of its 
deliberations on the AFLA. As the Senate Committee Re-
port states:

“In the committee’s view, provisions for the involve-
ment of religious organizations [in the AFLA] do not vio-
late the constitutional separation between church and 
state. Recognizing the limitations of Government in 
dealing with a problem that has complex moral and social 
dimensions, the committee believes that promoting the 
involvement of religious organizations in the solution to 

14 We also disagree with the District Court’s conclusion that the AFLA is 
invalid because it is likely to create political division along religious lines. 
See 657 F. Supp., at 1569. It may well be that because of the importance 
of the issues relating to adolescent sexuality there may be a division of 
opinion along religious lines as well as other lines. But the same may be 
said of a great number of other public issues of our day. In addition, as we 
said in Mueller v. Allen, 463 U. S. 388, 404, n. 11 (1983), the question of 
“political divisiveness” should be “regarded as confined to cases where 
direct financial subsidies are paid to parochial schools or to teachers in pa-
rochial schools.”
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these problems is neither inappropriate or illegal. ” Sen-
ate Report, at 15-16.

For the foregoing reasons we conclude that the AFLA 
does not violate the Establishment Clause “on its face.”

Ill
We turn now to consider whether the District Court cor-

rectly ruled that the AFLA was unconstitutional as applied. 
Our first task in this regard is to consider whether appellees 
had standing to raise this claim. In Flast v. Cohen, 392 
U. S. 83 (1968), we held that federal taxpayers have standing 
to raise Establishment Clause claims against exercises of con-
gressional power under the taxing and spending power of Ar-
ticle I, §8, of the Constitution. Although we have consid-
ered the problem of standing and Article III limitations on 
federal jurisdiction many times since then, we have consist-
ently adhered to Flast and the narrow exception it created to 
the general rule against taxpayer standing established in 
Frothingham v. Mellon, 262 U. S. 447 (1923). Accordingly, 
in this case there is no dispute that appellees have standing to 
raise their challenge to the AFLA on its face. What is dis-
puted, however, is whether appellees also have standing to 
challenge the statute as applied. The answer to this ques-
tion turns on our decision in Valley Forge Christian College 
v. Americans United for Separation of Church & State, 
Inc., 454 U. S. 464 (1982). In Valley Forge, we ruled that 
taxpayers did not have standing to challenge a decision by 
the Secretary of Health, Education, and Welfare (HEW) to 
dispose of certain property pursuant to the Federal Property 
and Administrative Services Act of 1949, 63 Stat. 377, as 
amended, 40 U. S. C. §471 et seq. We rejected the taxpay-
ers’ claim of standing for two reasons: first, because “the 
source of their complaint is not a congressional action, but a 
decision by HEW to transfer a parcel of federal property,” 
454 U. S., at 479, and second, because “the property transfer 
about which [the taxpayers] complain was not an exercise of 
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authority conferred by the Taxing and Spending Clause of 
Art. I, §8,” id., at 480. Appellants now contend that appel-
lees’ standing in this case is deficient for the former reason; 
they argue that a challenge to the AFLA “as applied” is 
really a challenge to executive action, not to an exercise 
of congressional authority under the Taxing and Spending 
Clause. We do not think, however, that appellees’ claim 
that AFLA funds are being used improperly by individual 
grantees is any less a challenge to congressional taxing and 
spending power simply because the funding authorized by 
Congress has flowed through and been administered by the 
Secretary. Indeed, Flast itself was a suit against the Secre-
tary of HEW, who had been given the authority under the 
challenged statute to administer the spending program that 
Congress had created. In subsequent cases, most notably 
Tilton, we have not questioned the standing of taxpayer 
plaintiffs to raise Establishment Clause challenges, even 
when their claims raised questions about the administratively 
made grants. See Tilton, 403 U. S., at 676; see also Hunt, 
413 U. S., at 735-736 (not questioning standing of state tax-
payer to file suit against state executive in an “as applied” 
challenge); Roemer, 426 U. S., at 744 (same). This is not a 
case like Valley Forge, where the challenge was to an exer-
cise of executive authority pursuant to the Property Clause 
of Article IV, §3, see 454 U. S., at 480, or Schlesinger v. 
Reservists Committee to Stop the War, 418 U. S. 208, 228 
(1974), where the plaintiffs challenged the executive decision 
to allow Members of Congress to maintain their status as offi-
cers of the Armed Forces Reserve. See also United States 
v. Richardson, 418 U. S. 166, 175 (1974) (rejecting standing 
in challenge to statutes regulating the Central Intelligence 
Agency’s accounting and reporting requirements). Nor is 
this, as we stated in Flast, a challenge to “an incidental ex-
penditure of tax funds in the administration of an essentially 
regulatory statute.” 392 U. S., at 102. The AFLA is at 
heart a program of disbursement of funds pursuant to Con-
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gress’ taxing and spending powers, and appellees’ claims call 
into question how the funds authorized by Congress are 
being disbursed pursuant to the AFLA’s statutory mandate. 
In this litigation there is thus a sufficient nexus between the 
taxpayer’s standing as a taxpayer and the congressional exer-
cise of taxing and spending power, notwithstanding the role 
the Secretary plays in administering the statute.15

On the merits of the “as applied” challenge, it seems to 
us that the District Court did not follow the proper approach 
in assessing appellees’ claim that the Secretary is making 
grants under the Act that violate the Establishment Clause 
of the First Amendment. Although the District Court 
stated several times that AFLA aid had been given to reli-
gious organizations that were “pervasively sectarian,” see 
657 F. Supp., at 1564, 1565, 1567, it did not identify which 
grantees it was referring to, nor did it discuss with any par-
ticularity the aspects of those organizations which in its view 
warranted classification as “pervasively sectarian.”16 The 
District Court did identify certain instances in which it felt 
AFLA funds were used for constitutionally improper pur-
poses, but in our view the court did not adequately design its 
remedy to address the specific problems it found in the Secre-
tary’s administration of the statute. Accordingly, although 
there is no dispute that the record contains evidence of spe-
cific incidents of impermissible behavior by AFLA grantees, 
we feel that this lawsuit should be remanded to the District

15 Because we find that the taxpayer appellees have standing, we need 
not consider the standing of the clergy or the American Jewish Congress.

16 The closest the court came was to identify “at least ten AFLA grant-
ees or subgrantees [that] were themselves ‘religious organizations,’ in the 
sense that they have explicit corporate ties to a particular religious faith 
and by-laws or policies that prohibit any deviation from religious doctrine.” 
657 F. Supp., at 1565. While these factors are relevant to the determina-
tion of whether an institution is “pervasively sectarian,” they are not con-
clusive, and we do not find the court’s conclusion that these institutions are 
“religious organizations” to be equivalent to a finding that their secular 
purposes and religious mission are “inextricably intertwined.”
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Court for consideration of the evidence presented by appel-
lees insofar as it sheds light on the manner in which the stat-
ute is presently being administered. It is the latter inquiry 
to which the court must direct itself on remand.

In particular, it will be open to appellees on remand to 
show that AFLA aid is flowing to grantees that can be con-
sidered “pervasively sectarian” religious institutions, such as 
we have held parochial schools to be. See Hunt, supra, at 
743. As our previous discussion has indicated, and as Til-
ton, Hunt, and Roemer make clear, it is not enough to show 
that the recipient of a challenged grant is affiliated with a re-
ligious institution or that it is “religiously inspired.”

The District Court should also consider on remand whether 
in particular cases AFLA aid has been used to fund “specifi-
cally religious activities] in an otherwise substantially secu-
lar setting.” Hunt, supra, at 743. In Hunt, for example, 
we deemed it important that the conditions on which the aid 
was granted were sufficient to preclude the possibility that 
funds would be used for the construction of a building used 
for religious purposes. Here it would be relevant to deter-
mine, for example, whether the Secretary has permitted 
AFLA grantees to use materials that have an explicitly re-
ligious content or are designed to inculcate the views of a 
particular religious faith. As we have pointed out in our pre-
vious discussion, evidence that the views espoused on ques-
tions such as premarital sex, abortion, and the like happen 
to coincide with the religious views of the AFLA grantee 
would not be sufficient to show that the grant funds are being 
used in such a way as to have a primary effect of advancing 
religion.

If the District Court concludes on the evidence presented 
that grants are being made by the Secretary in violation of 
the Establishment Clause, it should then turn to the question 
of the appropriate remedy. We deal here with a funding 
statute with respect to which Congress has expressed the 
view that the use of funds by grantees to promote religion, 
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or to teach religious doctrines of a particular sect, would be 
contrary to the intent of the statute. See S. Rep. No. 98- 
496, p. 10 (1984). The Secretary has promulgated a series 
of conditions to each grant, including a prohibition against 
teaching or promoting religion. See App. 757. While these 
strictures may not be coterminous with the requirements 
of the Establishment Clause, they make it very likely that 
any particular grant which would violate the Establishment 
Clause would also violate the statute and the grant condi-
tions imposed by the Secretary. Should the court conclude 
that the Secretary has wrongfully approved certain AFLA 
grants, an appropriate remedy would require the Secretary 
to withdraw such approval.

IV
We conclude, first, that the District Court erred in holding 

that the AFLA is invalid on its face, and second, that the 
court should consider on remand whether particular AFLA 
grants have had the primary effect of advancing religion. 
Should the court conclude that the Secretary’s current prac-
tice does allow such grants, it should devise a remedy to in-
sure that grants awarded by the Secretary comply with the 
Constitution and the statute. The judgment of the District 
Court is accordingly

Reversed.
Justi ce  O’Connor , concurring.
This litigation raises somewhat unusual questions involving 

a facially valid statute that appears to have been administered 
in a way that led to violations of the Establishment Clause. 
I agree with the Court’s resolution of those questions, and I 
join its opinion. I write separately, however, to explain why 
I do not believe that the Court’s approach reflects any toler-
ance for the kind of improper administration that seems to 
have occurred in the Government program at issue here.

The dissent says, and I fully agree, that “[plublic funds 
may not be used to endorse the religious message.” Post, at 
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642. As the Court notes, “there is no dispute that the record 
contains evidence of specific incidents of impermissible be-
havior by AFLA grantees.” Ante, at 620. Because the Dis-
trict Court employed an analytical framework that did not 
require a detailed discussion of the voluminous record, the 
extent of this impermissible behavior and the degree to 
which it is attributable to poor administration by the Execu-
tive Branch is somewhat less clear. In this circumstance, 
two points deserve to be emphasized. First, any use of pub-
lic funds to promote religious doctrines violates the Estab-
lishment Clause. Second, extensive violations—if they can 
be proved in this case—will be highly relevant in shaping an 
appropriate remedy that ends such abuses. For that reason, 
appellees may yet prevail on remand, and I do not believe 
that the Court’s approach entails a relaxation of “the unwa-
vering vigilance that the Constitution requires against any 
law ‘respecting an establishment of religion.’” See post, at 
648 (quoting U. S. Const., Arndt. 1); cf. post, at 630, n. 4.

The need for detailed factual findings by the District Court 
stems in part from the delicacy of the task given to the Exec-
utive Branch by the Adolescent Family Life Act (AFLA). 
Government has a strong and legitimate secular interest in 
encouraging sexual restraint among young people. At the 
same time, as the dissent rightly points out, “[t]here is a very 
real and important difference between running a soup kitchen 
or a hospital, and counseling pregnant teenagers on how to 
make the difficult decisions facing them.” Post, at 641. 
Using religious organizations to advance the secular goals of 
the AFLA, without thereby permitting religious indoctrina-
tion, is inevitably more difficult than in other projects, such 
as ministering to the poor and the sick. I nonetheless agree 
with the Court that the partnership between governmental 
and religious institutions contemplated by the AFLA need 
not result in constitutional violations, despite an undeniably 
greater risk than is present in cooperative undertakings that 
involve less sensitive objectives. If the District Court finds 
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on remand that grants are being made in violation of the 
Establishment Clause, an appropriate remedy would take 
into account the history of the program’s administration as 
well as the extent of any continuing constitutional violations.

Justic e Kennedy , with whom Justi ce  Scalia  joins, 
concurring.

I join the Court’s opinion, and write this separate concur-
rence to discuss one feature of the proceedings on remand. 
The Court states that “it will be open to appellees on remand 
to show that AFLA aid is flowing to grantees that can be con-
sidered ‘pervasively sectarian’ religious institutions, such as 
we have held parochial schools to be.” Ante, at 621. In 
my view, such a showing will not alone be enough, in an as- 
applied challenge, to make out a violation of the Establish-
ment Clause.

Though I am not confident that the term “pervasively sec-
tarian” is a well-founded juridical category, I recognize the 
thrust of our previous decisions that a statute which provides 
for exclusive or disproportionate funding to pervasively sec-
tarian institutions may impermissibly advance religion and as 
such be invalid on its face. We hold today, however, that 
the neutrality of the grant requirements and the diversity of 
the organizations described in the statute before us foreclose 
the argument that it is disproportionately tied to pervasively 
sectarian groups. Ante, at 610-611. Having held that the 
statute is not facially invalid, the only purpose of further 
inquiring whether any particular grantee institution is per-
vasively sectarian is as a preliminary step to demonstrating 
that the funds are in fact being used to further religion. In 
sum, where, as in this litigation, a statute provides that the 
benefits of a program are to be distributed in a neutral fash-
ion to religious and nonreligious applicants alike, and the pro-
gram withstands a facial challenge, it is not unconstitutional 
as applied solely by reason of the religious character of a spe-
cific recipient. The question in an as-applied challenge is not 
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whether the entity is of a religious character, but how it 
spends its grant.

Justi ce  Blackm un , with whom Justic e  Brennan , Jus -
tice  Marshal l , and Justi ce  Stevens  join, dissenting.

In 1981, Congress enacted the Adolescent Family Life Act 
(AFLA), 95 Stat. 578, 42 U. S. C. §300z et seq. (1982 ed. and 
Supp. IV), thereby “involving] families[,] . . . religious and 
charitable organizations, voluntary associations, and other 
groups,” § 300z-5(a)(21), in a broad-scale effort to alleviate 
some of the problems associated with teenage pregnancy. It 
is unclear whether Congress ever envisioned that public 
funds would pay for a program during a session of which par-
ents and teenagers would be instructed:

“You want to know the church teachings on sexuality.
... You are the church. You people sitting here are 
the body of Christ. The teachings of you and the things 
you value are, in fact, the values of the Catholic Church.” 
App. 226.

Or of curricula that taught:
“The Church has always taught that the marriage act, 

or intercourse, seals the union of husband and wife, (and 
is a representation of their union on all levels.) Christ 
commits Himself to us when we come to ask for the sac-
rament of marriage. We ask Him to be active in our 
life. God is love. We ask Him to share His love in 
ours, and God procreates with us, He enters into our 
physical union with Him, and we begin new life.” Id., 
at 372.

Or the teaching of a method of family planning described on 
the grant application as “not only a method of birth regula-
tion but also a philosophy of procreation,” id., at 143, and 
promoted as helping “spouses who are striving ... to trans-
form their married life into testimony[,]... to cultivate their 
matrimonial spiritualityt, and] to make themselves better in-
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struments in God’s plan,” and as “facilitat[ing] the evange-
lization of homes.” Id., at 385.

Whatever Congress had in mind, however, it enacted a 
statute that facilitated and, indeed, encouraged the use of 
public funds for such instruction, by giving religious groups a 
central pedagogical and counseling role without imposing any 
restraints on the sectarian quality of the participation. As 
the record developed thus far in this litigation makes all too 
clear, federal tax dollars appropriated for AFLA purposes 
have been used, with Government approval, to support reli-
gious teaching. Today the majority upholds the facial valid-
ity of this statute and remands the action to the District 
Court for further proceedings concerning appellees’ challenge 
to the manner in which the statute has been applied. Be-
cause I am firmly convinced that our cases require invalidat-
ing this statutory scheme, I dissent.

I
The District Court, troubled by the lack of express guid-

ance from this Court as to the appropriate manner in which to 
examine Establishment Clause challenges to an entire stat-
ute as well as to specific instances of its implementation, re-
luctantly proceeded to analyze the AFLA both “on its face” 
and “as applied.” Thereafter, on cross-motions for summary 
judgment supported by an extensive record of undisputed 
facts, the District Court applied the three-pronged analysis 
of Lemon n . Kurtzman, 403 U. S. 602 (1971), and declared 
the AFLA unconstitutional both facially and as applied. 657 
F. Supp. 1547 (DC 1987). The majority acknowledges that 
this Court in some cases has passed on the facial validity of a 
legislative enactment and in others limited its analysis to the 
particular applications at issue; yet, while confirming that the 
District Court was justified in analyzing the AFLA both 
ways, the Court fails to elaborate on the consequences that 
flow from the analytical division.
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While the distinction is sometimes useful in constitutional 
litigation, the majority misuses it here to divide and conquer 
appellees’ challenge.1 By designating appellees’ broad at-
tack on the statute as a “facial” challenge, the majority justi-
fies divorcing its analysis from the extensive record devel-
oped in the District Court, and thereby strips the challenge 
of much of its force and renders the evaluation of the Lemon 
“effects” prong particularly sterile and meaningless. By 
characterizing appellees’ objections to the real-world opera-
tion of the AFLA an “as-applied” challenge, the Court risks 
misdirecting the litigants and the lower courts toward piece-
meal litigation continuing indefinitely throughout the life of 
the AFLA. In my view, a more effective way to review 
Establishment Clause challenges is to look to the type of re- * 

rA related point on which I do agree with the majority is worth 
acknowledging explicitly. In his appeal to this Court, the Secretary of 
Health and Human Services vigorously criticized the District Court’s anal-
ysis of the AFLA on its face, asserting that it “cannot be squared with this 
Court’s explanation in United States v. Salerno, [481 U. S. 739, 745 
(1987),] that in mounting a facial challenge to a legislative Act, ‘the chal-
lenger must establish that no set of circumstances exists under which the 
Act would be valid.’” Brief for Federal Appellant 30. The Court, how-
ever, rejects the application of such rigid analysis in Establishment Clause 
cases, explaining: “As in previous cases involving facial challenges on 
Establishment Clause grounds, ... we assess the constitutionality of an 
enactment by reference to the three factors first articulated in Lemon v. 
Kurtzman, 403 U. S. 602 (1971).” Ante, at 602. Indeed, the Secretary’s 
proposed test is wholly incongruous with analysis of an Establishment 
Clause challenge under Lemon, which requires our examination of the pur-
pose of the legislative enactment, as well as its primary effect or potential 
for fostering excessive entanglement. Although I may differ with the ma-
jority in the application of the Lemon analysis to the AFLA, I join it in 
rejecting the Secretary’s approach which would render review under the 
Establishment Clause a nullity. Even in a statute like the AFLA, with its 
solicitude for, and specific averment to, the participation of religious orga-
nizations, one could hypothesize some “set of circumstances . . . under 
which the Act would be valid,” as, for example, might be the case if no reli-
gious organization ever actually applied for or participated under an AFLA 
grant. The Establishment Clause cannot be eviscerated by such artifice.
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lief prayed for by the plaintiffs, and the force of the argu-
ments and supporting evidence they marshal. Whether we 
denominate a challenge that focuses on the systematically un-
constitutional operation of a statute a “facial” challenge—be-
cause it goes to the statute as a whole—or an “as-applied” 
challenge—because we rely on real-world events—the Court 
should not blind itself to the facts revealed by the undisputed 
record.2

As is evident from the parties’ arguments, the record com-
piled below, and the decision of the District Court, this law-
suit has been litigated primarily as a broad challenge to the 
statutory scheme as a whole, not just to the awarding of 
grants to a few individual applicants. The thousands of 
pages of depositions, affidavits, and documentary evidence 
were not intended to demonstrate merely that particular 
grantees should not receive further funding. Indeed, be-
cause of the 5-year grant cycle, some of the original grantees 
are no longer AFLA participants. This record was designed 
to show that the AFLA had been interpreted and imple-
mented by the Government in a manner that was clearly un-
constitutional, and appellees sought declaratory and injunc-
tive relief as to the entire statute.

2 Of course, the manner in which the challenge is characterized does not 
limit the relief available. Where justified by the nature of the controversy 
and the evidence in the record, a federal district court may invoke broad 
equitable powers to prevent continued unconstitutional activity. See 
Hutto n . Finney, 437 U. S. 678, 687, and n. 9 (1978); Swann v. Charlotte- 
Mecklenburg Board of Education, 402 U. S. 1, 15 (1971) (“[B]readth and 
flexibility are inherent in equitable remedies”). In Milliken v. Bradley, 
433 U. S. 267 (1977), the Court reiterated that in exercising its broad 
equitable powers, a district court should focus on the “nature and scope 
of the constitutional violation,” and ensure that decrees be “remedial in 
nature.” Id., at 280 (emphasis omitted). On remand, therefore, as in-
structed by the majority, the District Court must undertake the delicate 
task of fashioning relief appropriate to the scope of any particular violation 
it discovers.
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In discussing appellees’ as-applied challenge, the District 
Court recognized that their objections went further than the 
validity of the particular grants under review:

“The undisputed record before the Court transforms 
the inherent conflicts between the AFLA and the Con-
stitution into reality. . . . While the Court will not 
engage in an exhaustive recitation of the record, refer-
ences to representative portions of the record reveal the 
extent to which the AFLA has in fact ‘directly and im-
mediately’ advanced religion, funded ‘pervasively sectar-
ian’ institutions, or permitted the use of federal tax dol-
lars for education and counseling that amounts to the 
teaching of religion.” 657 F. Supp., at 1564 (footnote 
omitted).

The majority declines to accept the District Court’s charac-
terization of the record, yet fails to review it independently, 
relying instead on its assumptions and casual observations 
about the character of the grantees and potential grantees.3 

3 The majority finds support for its “observation[s]” in the statistics for 
the AFLA program in fiscal 1986. See ante, at 610, n. 12. Because there 
are some organizations that were funded in 1982, but not in 1986, and vice 
versa, I find the cumulative funding figures for FY 1982-1986 more help-
ful. Looking at those figures, and the same group of recipients identified 
by the majority, I find that of approximately $53.5 million in AFLA fund-
ing, over $10 million went to the 13 organizations specifically cited in the 
District Court’s opinion for constitutional violations. App. 748-756. The 
District Court, of course, did not “engage in an exhaustive recitation of the 
record,” but made references only to “representative portions.” 657 F. 
Supp. 1547, 1564 (DC 1987). Another 13 organizations characterized as 
“religiously affiliated” in a tabulation prepared by the Department of 
Health and Human Services in connection with this litigation, received an 
additional $6 million during this period. Looking at the figures from a dif-
ferent perspective, a third of the approximately 100,000 “clients served” by 
all AFLA grantees during the 1985-1986 period received their services 
from the “cited” grantees, and nearly 11,000 more from the other “reli-
giously affiliated” institutions. App. 748-756. At a minimum, these fig-
ures already demonstrate substantial constitutionally suspect funding 
through the AFLA, rendering the majority’s expectations unrealistic and
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See ante, at 610, 611-612, 616-617. In doing so, the Court 
neglects its responsibilities under the Establishment Clause 
and gives uncharacteristically short shrift to the District 
Court’s understanding of the facts.* 4

II
Before proceeding to apply Lemon’s three-part analysis to 

the AFLA, I pause to note a particular flaw in the majority’s 
method. A central premise of the majority opinion seems to 
be that the primary means of ascertaining whether a statute 
that appears to be neutral on its face in fact has the effect of 
advancing religion is to determine whether aid flows to “per-
vasively sectarian” institutions. See ante, at 609-610, 616, 
621. This misplaced focus leads the majority to ignore the 
substantial body of case law the Court has developed in an-
alyzing programs providing direct aid to parochial schools,

unwarranted. And, because of the Government’s failure to require grant-
ees to report on subgrant and subcontract arrangements, id., at 745, we 
only can speculate as to what additional public funds subsidized the reli-
gious missions of groups that the secular grantees brought in to fulfill their 
statutory obligation to involve religious organizations in the provision of 
services. See § 300z-5(a)(21)(B).

4 The Court leaves for the District Court on remand the “consideration 
of the evidence presented by appellees insofar as it sheds light on the man-
ner in which the statute is presently being administered,” ante, at 621, con-
ceding, as it must, that the factual record could paint a troubling picture 
about the true effect of the AFLA as a whole. See Witters v. Washington 
Dept, of Services for the Blind, 474 U. S. 481, 488 (1986) (finding significant 
that “nothing in the record indicates that, if petitioner succeeds, any sig-
nificant portion of the aid expended under the . . . program as a whole will 
end up flowing to religious education”); Aguilar v. Felton, 473 U. S. 402, 
412, n. 8 (1985) (“ ‘If any significant number of the . . . schools create the 
risks described in Meek, Meek applies’”), quoting Felton v. Secretary, 
United States Dept, of Education, 739 F. 2d 48, 70 (CA2 1984); Widmar v. 
Vincent, 454 U. S. 263, 275 (1981) (noting absence of empirical evidence 
that religious groups would dominate university’s open forum).

I fully agree with the majority’s determination that appellees have 
standing as taxpayers to challenge the operation of the AFLA, ante, at 
618-620, and note that appellees may yet prevail on remand.
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and to rely almost exclusively on the few cases in which the 
Court has upheld the supplying of aid to private colleges, in-
cluding religiously affiliated institutions.

“Pervasively sectarian,” a vaguely defined term of art, has 
its roots in this Court’s recognition that government must 
not engage in detailed supervision of the inner workings of 
religious institutions, and the Court’s sensible distaste for 
the “picture of state inspectors prowling the halls of paro-
chial schools and auditing classroom instruction,” Lemon n . 
Kurtzman, 403 U. S., at 650 (Brennan , J., concurring); see 
also Aguilar v. Felton, 473 U. S. 402, 411 (1985); Roemer v. 
Maryland Public Works Board, 426 U. S. 736, 762 (1976) 
(plurality opinion). Under the “effects” prong of the Lemon 
test, the Court has used one variant or another of the perva-
sively sectarian concept to explain why any but the most indi-
rect forms of government aid to such institutions would nec-
essarily have the effect of advancing religion. For example, 
in Meek n . Pittenger, 421 U. S. 349, 365 (1975), the Court 
explained:

“[I]t would simply ignore reality to attempt to separate 
secular educational functions from the predominantly re-
ligious role performed by many of Pennsylvania’s church- 
related elementary and secondary schools and to then 
characterize Act 195 as channeling aid to the secular 
without providing direct aid to the sectarian.”

See also Hunt n . McNair, 413 U. S. 734, 743 (1973).
The majority first skews the Establishment Clause analy-

sis by adopting a cramped view of what constitutes a perva-
sively sectarian institution. Perhaps because most of the 
Court’s decisions in this area have come in the context of aid 
to parochial schools, which traditionally have been character-
ized as pervasively sectarian, the majority seems to equate 
the characterization with the institution.5 In support of that 

5 In rejecting the claim that the AFLA leads to excessive government 
entanglement with religion, the Court declines “to assume that the reli-
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illusion, the majority relies heavily on three cases in which 
the Court has upheld direct government funding to liberal 
arts colleges with some religious affiliation, noting that such 
colleges were not “pervasively sectarian.” But the happen-
stance that the few cases in which direct-aid statutes have 
been upheld have concerned religiously affiliated liberal arts 
colleges no more suggests that only parochial schools should 
be considered “pervasively sectarian,” than it suggests that 
the only religiously affiliated institutions that may ever re-
ceive direct government funding are private liberal arts col-
leges. In fact, the cases on which the majority relies have 
stressed that the institutions’ “predominant higher education 
mission is to provide their students with a secular educa-
tion.” Tilton n . Richardson, 403 U. S. 672, 687 (1971) (em-
phasis added); see Roemer v. Maryland Public Works Board, 
426 U. S., at 755 (noting “high degree of institutional auton-
omy” and that “the encouragement of spiritual development 
is only one secondary objective of each college”) (internal 
quotations omitted); Hunt n . McNair, 413 U. S., at 744 (find-
ing “no basis to conclude that the College’s operations are 
oriented significantly towards sectarian rather than secular 
education”). In sharp contrast, the District Court here con-
cluded that AFLA grantees and participants included “orga-
nizations with institutional ties to religious denominations 
and corporate requirements that the organizations abide by 
and not contradict religious doctrines. In addition, other 
recipients of AFLA funds, while not explicitly affiliated with 
a religious denomination, are religiously inspired and dedi-
cated to teaching the dogma that inspired them” (emphasis 

gious organizations which may receive grants are ‘pervasively sectarian’ in 
the same sense as the Court has held parochial schools to be.” Ante, at 
616. With respect to the claim that the AFLA is unconstitutional at least 
as applied, if not on its face, the Court—apparently unsatisfied with find-
ings the District Court already made to that very effect—instructs that on 
remand, appellees may show that “AFLA aid is flowing to grantees that 
can be considered ‘pervasively sectarian’ religious institutions, such as we 
have held parochial schools to be.” Ante, at 621.



BOWEN v. KENDRICK 633

589 Bla ckm un , J., dissenting

added). 657 F. Supp., at 1564. On a continuum of “sectari-
anism” running from parochial schools at one end to the col-
leges funded by the statutes upheld in Tilton, Hunt, and 
Roemer at the other, the AFLA grantees described by the 
District Court clearly are much closer to the former than to 
the latter.

More importantly, the majority also errs in suggesting that 
the inapplicability of the label is generally dispositive. While 
a plurality of the Court has framed the inquiry as “whether 
an institution is so ‘pervasively sectarian’ that it may receive 
no direct state aid of any kind,” Roemer v. Maryland Public 
Works Board, 426 U. S., at 758, the Court never has treated 
the absence of such a finding as a license to disregard the 
potential for impermissible fostering of religion. The char-
acterization of an institution as “pervasively sectarian” allows 
us to eschew further inquiry into the use that will be made 
of direct government aid. In that sense, it is a sufficient, 
but not a necessary, basis for a finding that a challenged 
program creates an unacceptable Establishment Clause risk. 
The label thus serves in some cases as a proxy for a more de-
tailed analysis of the institution, the nature of the aid, and 
the manner in which the aid may be used.

The voluminous record compiled by the parties and re-
viewed by the District Court illustrates the manner in which 
the AFLA has been interpreted and implemented by the 
agency responsible for the aid program, and eliminates what-
ever need there might be to speculate about what kind of in-
stitutions might receive funds and how they might be se-
lected; the record explains the nature of the activities funded 
with Government money, as well as the content of the educa-
tional programs and materials developed and disseminated. 
There is no basis for ignoring the volumes of depositions, 
pleadings, and undisputed facts reviewed by the District 
Court simply because the recipients of the Government funds 
may not in every sense resemble parochial schools.
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Ill
As is often the case, it is the effect of the statute, rather 

than its purpose, that creates Establishment Clause prob-
lems. Because I have no meaningful disagreement with 
the majority’s discussion of the AFLA’s essentially secular 
purpose, and because I find the statute’s effect of advancing 
religion dispositive, I turn to that issue directly.

A
The majority’s holding that the AFLA is not unconstitu-

tional on its face marks a sharp departure from our prece-
dents. While aid programs providing nonmonetary, verifi-
ably secular aid have been upheld notwithstanding the 
indirect effect they might have on the allocation of an institu-
tion’s own funds for religious activities, see, e. g., Board of 
Education n . Allen, 392 U. S. 236 (1968) (lending secular 
textbooks to parochial schools); Everson v. Board of Educa-
tion, 330 U. S. 1 (1947) (providing bus services to parochial 
schools), direct cash subsidies have always required much 
closer scrutiny into the expected and potential uses of the 
funds, and much greater guarantees that the funds would 
not be used inconsistently with the Establishment Clause. 
Parts of the AFLA prescribing various forms of outreach, 
education, and counseling services6 specifically authorize the 
expenditure of funds in ways previously held unconstitu-
tional. For example, the Court has upheld the use of public 
funds to support a parochial school’s purchase of secular 
textbooks already approved for use in public schools, see 
Wolman n . Walter, 433 U. S. 229, 236-238 (1977); Meek v. 
Pittenger, 421 U. S., at 359-362, or its grading and adminis-
tering of state-prepared tests, Committee for Public Educa-
tion & Religious Liberty v. Regan, 444 U. S. 646 (1980). 
When the books, teaching materials, or examinations were to 

6The District Court observed that 9 of 17 “necessary services,” see 
§ 300z-l (a)(4), expressly involved some sort of education, counseling, or an 
intimately related service. 657 F. Supp., at 1562.
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be selected or designed by the private schools themselves, 
however, the Court consistently has held that such govern-
ment aid risked advancing religion impermissibly. See, 
e. g., Wolman v. Walter, 433 U. S., at 248-251; Levitt v. 
Committee for Public Education & Religious Liberty, 413 
U. S. 472 (1973); Lemon v. Kurtzman, 403 U. S., at 620-621. 
The teaching materials that may be purchased, developed, or 
disseminated with AFLA funding are in no way restricted to 
those already selected and approved for use in secular 
contexts.7

Notwithstanding the fact that Government funds are pay-
ing for religious organizations to teach and counsel im-
pressionable adolescents on a highly sensitive subject of con-
siderable religious significance, often on the premises of a 
church or parochial school and without any effort to remove 
religious symbols from the sites, 657 F. Supp., at 1565-1566, 
the majority concludes that the AFLA is not facially invalid. 
The majority acknowledges the constitutional proscription on 

7 Thus, for example, until discovery began in this lawsuit, St. Ann’s, a 
home for unmarried pregnant teenagers, operated by the Order of the 
Daughters of Charity and owned by the Archdiocese of Washington, D.C., 
purchased books containing Catholic doctrine on chastity, masturbation, 
homosexuality, and abortion, using AFLA funds, and distributed them to 
participants. See App. 336, 354-359, 362. Catholic Family Services of 
Amarillo, Tex., used a curriculum outline guide for AFLA-funded parent 
workshops with explicit theological references, as well as religious “refer-
ence” materials, including the film “Everyday Miracle,” described as “de-
picting the miracle of the process of human reproduction as a gift from 
God.” Record 155, Plaintiffs’ Appendix, Vol. IV, p. 119. The District 
Court concluded:

“The record demonstrates that some grantees have included explicitly 
religious materials, or a curriculum that indicates an intent to teach theo-
logical and secular views on sexual conduct, in their HHS-approved grant 
proposals. . . . One such application, which was funded for one year, in-
cluded a program designed, inter alia, ‘to communicate the Catholic dio-
cese, Mormon (Church of Jesus Christ of Latter Day Saints) and Young 
Buddhist Association’s approaches to sex education.’” 657 F. Supp., at 
1565-1566.
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government-sponsored religious indoctrination but, on the 
basis of little more than an indefensible assumption that 
AFLA recipients are not pervasively sectarian and conse-
quently are presumed likely to comply with statutory and 
constitutional mandates, dismisses as insubstantial the risk 
that indoctrination will enter counseling. Ante, at 611-612. 
Similarly, the majority rejects the District Court’s conclusion 
that the subject matter renders the risk of indoctrination un-
acceptable, and does so, it says, because “the likelihood that 
some of the religious institutions who receive AFLA funding 
will agree with the message that Congress intended to de-
liver to adolescents through the AFLA” does not amount to 
the advancement of religion. Ante, at 613. I do not think 
the statute can be so easily and conveniently saved.

(1)
The District Court concluded that asking religious orga-

nizations to teach and counsel youngsters on matters of deep 
religious significance, yet expect them to refrain from making 
reference to religion is both foolhardy and unconstitutional. 
The majority’s rejection of this view is illustrative of its doc-
trinal misstep in relying so heavily on the college-funding 
cases. The District Court reasoned:

“To presume that AFLA counselors from religious 
organizations can put their beliefs aside when counseling 
an adolescent on matters that are part of religious doc-
trine is simply unrealistic. . . . Even if it were possible, 
government would tread impermissibly on religious lib-
erty merely by suggesting that religious organizations 
instruct on doctrinal matters without any conscious or 
unconscious reference to that doctrine. Moreover, the 
statutory scheme is fraught with the possibility that reli-
gious beliefs might infuse instruction and never be de-
tected by the impressionable and unlearned adolescent 
to whom the instruction is directed” (emphasis in origi-
nal). 657 F. Supp., at 1563.
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The majority rejects the District Court’s assumptions as un-
warranted outside the context of a pervasively sectarian in-
stitution. In doing so, the majority places inordinate weight 
on the nature of the institution receiving the funds, and ig-
nores altogether the targets of the funded message and the 
nature of its content.

I find it nothing less than remarkable that the majority 
relies on statements expressing confidence that administra-
tors of religiously affiliated liberal arts colleges would not 
breach statutory proscriptions and use government funds 
earmarked “for secular purposes only,” to finance theologi-
cal instruction or religious worship, see ante, at 612, citing 
Roemer, 426 U. S., at 760-761, and Tilton, 403 U. S., at 682, 
in order to reject a challenge based on the risk of indoctrina-
tion inherent in “educational services relating to family life 
and problems associated with adolescent premarital sexual 
relations,” or “outreach services to families of adolescents to 
discourage sexual relations among unemancipated minors.” 
§§300z-l(a)(4)(G), (0). The two situations are simply not 
comparable.* 8

8 In addition to funding activity of a wholly different character, the 
AFLA differs from the statutes reviewed in those cases in its expressed 
solicitude for the participation of religious organizations. In Tilton v. 
Richardson, 403 U. S. 672, 675 (1971), the statute “authorize[d] federal 
grants and loans to ‘institutions of higher education’ for the construction of 
a wide variety of ‘academic facilities’ in Hunt v. McNair, 413 U. S. 734, 
736 (1973), South Carolina had established a state agency “the purpose of 
which [was] ‘to assist institutions for higher education in the construction, 
financing and refinancing of projects’. . . primarily through the issuance of 
revenue bonds”; in Roemer v. Maryland Public Works Board, 426 U. S. 
736, 740 (1976) (plurality opinion), the State provided funding to “‘any 
[qualified] private institution of higher learning within the State of Mary-
land.’” The AFLA, in contrast, expressly requires applicants for grants 
to describe how they “will, as appropriate in the provision of services . . .
(B) involve religious . . . organizations.” § 300z-5(a)(21)(B), and the legis-
lative history conclusively shows that Congress intended religious orga-
nizations to participate as grantees and as participants under grants 
awarded to other organizations. See S. Rep. No. 97-161, pp. 15-16 
(1981).
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The AFLA, unlike any statute this Court has upheld, pays 
for teachers and counselors, employed by and subject to the 
direction of religious authorities, to educate impressionable 
young minds on issues of religious moment. Time and again 
we have recognized the difficulties inherent in asking even 
the best-intentioned individuals in such positions to make “a 
total separation between secular teaching and religious doc-
trine.” Lemon n . Kurtzman, 403 U. S., at 619. Accord, 
Levitt v. Committee for Public Education & Religious Lib-
erty, 413 U. S., at 481; Meek n . Pittenger, 421 U. S., at 
370-371; Roemer v. Maryland Public Works Board, 426 
U. S., at 749 (plurality opinion); Wolman v. Walter, 433 
U. S., at 254; Grand Rapids School District v. Ball, 473 
U. S. 373, 388 (1985). Where the targeted audience is com-
posed of children, of course, the Court’s insistence on ade-
quate safeguards has always been greatest. See, e. g., 
Grand Rapids School District v. Ball, 473 U. S., at 383, 
390; Committee for Public Education & Religious Liberty v. 
Nyquist, 413 U. S. 756, 796-798 (1973), Lemon v. Kurtzman, 
403 U. S., at 622-624. In those cases in which funding of col-
leges with religious affiliations has been upheld, the Court 
has relied on the assumption that “college students are less 
impressionable and less susceptible to religious indoctrina-
tion. . . . The skepticism of the college student is not an in-
considerable barrier to any attempt or tendency to subvert 
thé congressional objectives and limitations” (footnote omit-
ted). Tilton v. Richardson, 403 U. S., at 686 (plurality opin-
ion). See also Widmar n . Vincent, 454 U. S. 263, 274, n. 14 
(1981) (“University students are, of course, young adults. 
They are less impressionable than younger students and 
should be able to appreciate that the University’s policy is 
one of neutrality toward religion”).

(2)
By observing that the alignment of the statute and the reli-

gious views of the grantees do not render the AFLA a stat-
ute which funds “specifically religious activity,” the majority 
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makes light of the religious significance in the counseling pro-
vided by some grantees. Yet this is a dimension that Con-
gress specifically sought to capture by enlisting the aid of re-
ligious organizations in battling the problems associated with 
teenage pregnancy. See S. Rep. No. 97-161, pp. 15-16 
(1981); S. Rep. No. 98-496, pp. 9-10 (1984). Whereas there 
may be secular values promoted by the AFLA, including the 
encouragement of adoption and premarital chastity and the 
discouragement of abortion, it can hardly be doubted that 
when promoted in theological terms by religious figures, 
those values take on a religious nature. Not surprisingly, 
the record is replete with observations to that effect.9 It 

9 The District Court’s conclusion, which I find compelling, is that the 
AFLA requires teaching and counseling “on matters inseparable from reli-
gious dogma.” 657 F. Supp., at 1565. This conclusion is borne out by 
statements of AFLA administrators and participants. For example, the 
Lyon County, Kan., Health Department’s grant proposal acknowledges 
that “[s]uch sensitive and intimate material cannot be presented without 
touching on . . . religious beliefs.” Record 155, Plaintiffs’ Appendix, Vol. 
IV, p. 221. Patrick J. Sheeran, the Director of the Division of Program 
Development and Monitoring in the Office of Adolescent Pregnancy Pro-
grams explained:

“Broadly speaking, I find it hard to find any kind of educational or value 
type of program that doesn’t have some kind of basic religious or ethical 
foundation, and while a sex education class may be completely separate 
from a religious class, it might relate back to it in terms of principles that 
are embedded philosophically or theologically or religiously in another dis-
cipline.” App. 122.
Mr. Sheeran’s views were echoed by Dr. Paul Simmons, a Baptist clergy-
man and professor of Christian Ethics:
“The very purpose of religion is to transmit certain values, and those val-
ues associated with sex, marriage, chastity and abortion involve religious 
values and theological or doctrinal issues. In encouraging premarital 
chastity, it would be extremely difficult for a religiously affiliated group 
not to impart its own religious values and doctrinal perspectives when 
teaching a subject that has always been central to its religious teachings.” 
Id., at 597.

In any event, regardless of the efforts AFLA teachers and counselors 
may have undertaken in attempting to separate their religious convictions 
from the advice they actually dispensed to participating teenagers, the Dis-
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should be undeniable by now that religious dogma may not be 
employed by government even to accomplish laudable secular 
purposes such as “the promotion of moral values, the contra-
diction to the materialistic trends of our times, the perpetua-
tion of our institutions and the teaching of literature.” Ab-
ington School District v. Schempp, 374 U. S. 203, 223 (1963) 
(holding unconstitutional daily reading of Bible verses and 
recitation of the Lord’s Prayer in public schools); Stone v. 
Graham, 449 U. S. 39 (1980) (holding unconstitutional post-
ing of Ten Commandments despite notation explaining secu-
lar application thereof).10

It is true, of course, that the Court has recognized that the 
Constitution does not prohibit the government from support-
ing secular social-welfare services solely because they are 
provided by a religiously affiliated organization. See ante, 
at 609. But such recognition has been closely tied to the na-
ture of the subsidized social service: “the State may send a 

trict Court found that “the overwhelming number of comments shows that 
program participants believed that these federally funded programs were 
also sponsored by the religious denomination.” 657 F. Supp., at 1566.

10 Religion plays an important role to many in our society. By enlisting 
its aid in combating certain social ills, while imposing the restrictions re-
quired by the First Amendment on the use of public funds to promote reli-
gion, we risk secularizing and demeaning the sacred enterprise. Whereas 
there is undoubtedly a role for churches of all denominations in helping pre-
vent the problems often associated with early sexual activity and un-
planned pregnancies, any attempt to confine that role within the strictures 
of a government-sponsored secular program can only taint the religious 
mission with a “corrosive secularism.” Grand Rapids School District v. 
Ball, 473 U. S. 373, 385 (1985). The First Amendment protects not only 
the State from being captured by the Church, but also protects the Church 
from being corrupted by the State and adopted for its purposes. A gov-
ernment program that provides funds for religious organizations to carry 
out secular tasks inevitably risks promoting “the pernicious tendency of a 
state subsidy to tempt religious schools to compromise their religious mis-
sion without wholly abandoning it.” Roemer v. Maryland Public Works 
Board, 426 U. S., at 775 (Steve ns , J., dissenting); see also Lynch v. Don-
nelly, 465 U. S. 668, 726-727 (1984) (Black mun , J., dissenting).
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cleric, indeed even a clerical order, to perform a wholly secu-
lar task” (emphasis added). Roemer n . Maryland Public 
Works Board, 426 U. S., at 746 (plurality opinion). There is 
a very real and important difference between running a soup 
kitchen or a hospital, and counseling pregnant teenagers on 
how to make the difficult decisions facing them. The risk of 
advancing religion at public expense, and of creating an ap-
pearance that the government is endorsing the medium and 
the message, is much greater when the religious organization 
is directly engaged in pedagogy, with the express intent of 
shaping belief and changing behavior, than where it is neu-
trally dispensing medication, food, or shelter.11

There is also, of course, a fundamental difference between 
government’s employing religion because of its unique appeal 
to a higher authority and the transcendental nature of its 
message, and government’s enlisting the aid of religiously 
committed individuals or organizations without regard to 
their sectarian motivation. In the latter circumstance, reli-
gion plays little or no role; it merely explains why the individ-
ual or organization has chosen to get involved in the publicly 
funded program. In the former, religion is at the core of the 
subsidized activity, and it affects the manner in which the 
“service” is dispensed. For some religious organizations, 

11 In arguing that providing “social welfare services” is categorically dif-
ferent from educating schoolchildren for Establishment Clause purposes, 
appellants relied heavily on Bradfield v. Roberts, 175 U. S. 291 (1899), a 
case in which the Court upheld the appropriation of money for the con-
struction of two buildings to be part of a religiously affiliated hospital. 
Unlike the AFLA, however, which seeks “to promote self discipline and 
other prudent approaches to the problem of adolescent premarital sexual 
relations,” § 300z(b)(l), the Act of Congress by which the hospital at issue 
in Bradfield had been incorporated expressed that “ ‘the specific and lim-
ited object of its creation’ is the opening and keeping a hospital in the city 
of Washington for the care of such sick and invalid persons as may place 
themselves under the treatment and care of the corporation.” 175 U. S., 
at 299-300.
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the answer to a teenager’s question “Why shouldn’t I have an 
abortion?” or “Why shouldn’t I use barrier contraceptives?” 
will undoubtedly be different from an answer based solely on 
secular considerations.12 Public funds may not be used to en-
dorse the religious message.

B
The problems inherent in a statutory scheme specifically 

designed to involve religious organizations in a government- 
funded pedagogical program are compounded by the lack of 
any statutory restrictions on the use of federal tax dollars to 
promote religion. Conscious of the remarkable omission from 
the AFLA of any restriction whatsoever on the use of public 
funds for sectarian purposes, the Court disingenuously ar-
gues that we have “never stated that a statutory restriction 
is constitutionally required.” Ante, at 614. In Tilton v. 
Richardson, this Court upheld a statute providing grants and 
loans to colleges for the construction of academic facilities be-
cause it “expressly prohibit[ed] their use for religious instruc-
tion, training, or worship . . . and the record show[ed] that 
some church-related institutions ha[d] been required to dis-
gorge benefits for failure to obey” the restriction, 403 U. S., 
at 679-680, but severed and struck a provision of the statute 
that permitted the restriction to lapse after 20 years. The 
Tilton Court noted that the statute required applicants to

12 Employees of some grantees must follow the directives set forth in a 
booklet entitled “The Ethical and Religious Directives for Catholic Health 
Facilities,” approved by the Committee on Doctrine of the National Con-
ference of Catholic Bishops. App. 526, 540-544. Solely because of reli-
gious dictates, some AFLA grantees teach and refer teenagers for only 
“natural family planning,” which “has never been used successfully with 
teenagers,” id., at 535, and may not refer couples to programs that offer 
artificial methods of birth control, because those programs conflict with the 
teachings of the Roman Catholic Church. Id., at 407, 628. One nurse 
midwife working at an AFLA program was even reprimanded for contra-
vening the hospital’s religious views on sex when she answered “yes” to a 
teenager who asked, as a medical matter, whether she could have sex dur-
ing pregnancy. Id., at 552.
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provide assurances only that use of the funded facility would 
be limited to secular purposes for the initial 20-year period, 
and that this limitation, “obviously opens the facility to use 
for any purpose at the end of that period.” Id., at 683. Be-
cause they expired after 20 years, “the statute’s enforcement 
provisions [were] inadequate to ensure that the impact of the 
federal aid will not advance religion.” Id., at 682.

The majority interprets Tilton “to indicate that the con-
stitutional limitations on use of federal funds, as embodied 
in the statutory restriction, could not simply ‘expire’” after 
20 years, but concludes that the absence of a statutory re-
striction in the AFLA is not troubling, because “there is also 
no intimation in the statute that at some point, or for some 
grantees, religious uses are permitted.” Ante, at 614. Al-
though there is something to the notion that the lifting of a 
pre-existing restriction may be more likely to be perceived as 
affirmative authorization than would the absence of any re-
striction at all, there was in Tilton no provision that stated 
that after 20 years facilities built under the aid program could 
be converted into chapels. What there was in Tilton was an 
express statutory provision, which lapsed, leaving no restric-
tions; it was that vacuum that the Court found constitution-
ally impermissible. In the AFLA, by way of contrast, there 
is a vacuum right from the start.13

13 This vacuum is particularly noticeable when we consider the pains to 
which Congress went to specify other restrictions on the use of AFLA 
funds. For example, the AFLA expressly provides:

“Grants or payments may be made only to programs or projects which do 
not provide abortions or abortion counseling or referral, or which do not 
subcontract with or make any payment to any person who provides abor-
tions or abortion counseling or referral, except that any such program or 
project may provide referral for abortion counseling to a pregnant adoles-
cent if such adolescent and the parents or guardians of such adolescent re-
quest such referral; and grants may be made only to projects or programs 
which do not advocate, promote, or encourage abortion.” §300z-10.
The AFLA also sets certain conditions on funding for family planning serv-
ices, § 300z-3(b)(l), and requires of applicants some 18 separate “assur-
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If Tilton were indeed the only indication that cash-grant 
programs must include prohibitions on the use of public funds 
to advance or endorse religion, one might argue more plausi-
bly that ordinary reporting requirements, in conjunction with 
some presumption that Government agencies administer fed-
eral programs in a constitutional fashion,* 14 might suffice to

ances” covering everything from confidentiality of patient records, § 300z- 
5(a)(ll), to a commitment that the applicant will “make every reasonable 
effort... to secure from eligible persons payment for services in accord-
ance with [structured fee] schedules,” § 300z-5(a)(16)(B). Yet nowhere in 
the statute is there a single restriction on the use of federal funds to pro-
mote or advance religion. See ante, at 614-615.

14 Appellees have challenged that presumption here, calling into question 
the manner in which grantees were selected and supervised. Mr. Shee-
ran, the Director of the Division of Program Development and Monitoring 
in the Office of Adolescent Pregnancy Programs, testified that he was sur-
prised at the lack of experience, yet high proportion of religious affiliation, 
among those selected to read and evaluate grant applications. App. 98. 
Some of the reader’s comments strongly suggest they considered religious 
indoctrination indispensable to achieve the AFLA’s stated purpose, see, 
e. g., id., at 509; Record 155, Plaintiffs’ Appendix Vol. I, pp. 354-355, 
and that evidence of no involvement by religious organizations was a fac-
tor in rejecting applications, see, e. g., Record 155, Plaintiffs’ Appendix, 
Vol. I-A, pp. 505D, 505E, 505G; Record 155, Plaintiffs’ Appendix, Vol. I, 
pp. 340, 346.

Despite the clear religious mission of many applicants, pre-award inves-
tigations or admonitions against the use of AFLA funds to promote religion 
were minimal. Mr. Sheeran was instructed to call Catholic grantees al-
ready selected for funding, and obtain assurances that the grant money 
would not be used for “teaching of morals, dogmas, [or] religious princi-
ples.” App. 107. The calls lasted two or three minutes, and involved no 
detailed discussion of the use of church and parochial school facilities, or 
religious literature. Id., at 112-113.

The District Court found that the problems that should have been noted 
at the application stage remained uncured in implementation:

“Nor do the facts suggest that the programs in operation cured the First 
Amendment problems evident from these approved grant applications. 
At least one grantee actually included ‘spiritual counseling’ in its AFLA 
program. Other AFLA programs used curricula with explicitly religious
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protect a statute against facial challenge. That, however, is 
simply not the case. In Committee for Public Education & 
Religious Liberty n . Regan, 444 U. S. 646 (1980), for exam-
ple, the Court upheld a state program whereby private 
schools were reimbursed for the actual cost of administering 
state-required tests. The statute specifically required that 
no payments be made for religious instruction and incorpo-
rated an extensive auditing system. The Court warned, 
however: “Of course, under the relevant cases the outcome 
would likely be different were there no effective means for 
insuring that the cash reimbursements would cover only sec-
ular services.” Id., at 659. In this regard, the Regan Court 
merely echoed and reaffirmed what was already well estab-
lished. In Committee for Public Education & Religious Lib-
erty v. Nyquist, the Court explained:

“Nothing in the statute, for instance, bars a qualifying 
school from paying out of state funds the salaries of em-
ployees who maintain the school chapel, or the cost of 
renovating classrooms in which religion is taught, or the 
cost of heating and lighting those same facilities. Ab-
sent appropriate restrictions on expenditures for these 
and similar purposes, it simply cannot be denied that 
this section has a primary effect that advances religion 
in that it subsidizes directly the religious activities of 
sectarian elementary and secondary schools” (emphasis 
added). 413 U. S., at 774.

materials. In addition, a very large number of AFLA programs took 
place on sites adorned with religious symbols ....

“Similarly, the record reveals that some grantees attempted to evade re-
strictions they perceived on AFLA-funded religious teaching by establish-
ing programs in which an AFLA-funded staffer’s presentations would be 
immediately followed, in the same room and in the staffer’s presence, by a 
program presented by a member of a religious order and dedicated to pres-
entation of religious views on the subject covered by the AFLA staffer” 
(citations omitted). 657 F. Supp., at 1566.
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See id., at 780 (“In the absence of an effective means of guar-
anteeing that the state aid derived from public funds will be 
used exclusively for secular, neutral, and nonideological pur-
poses, it is clear from our cases that direct aid in whatever 
form is invalid”); Lemon n . Kurtzman, 403 U. S., at 621 
(“The history of government grants of a continuing cash sub-
sidy indicates that such programs have almost always been 
accompanied by varying measures of control and surveil-
lance”). See also Roemer n . Maryland Public Works Board, 
426 U. S., at 760 (upholding grant program containing statu-
tory restriction on using state funds for “sectarian pur-
poses”); Hunt v. McNair, 413 U. S., at 744 (noting that 
the statute at issue “specifically states that a project ‘shall 
not include’ any buildings or facilities used for religious 
purposes”).15

Despite the glaring omission of a restriction on the use of 
funds for religious purposes, the Court attempts to resurrect 
the AFLA by noting a legislative intent not to promote re-
ligion, and observing that various reporting provisions of 
the statute “create a mechanism whereby the Secretary can 
police the grants.” Ante, at 615. However effective this 
“mechanism” might prove to be in enforcing clear statutory 
directives, it is of no help where, as here, no restrictions are 
found on the face of the statute, and the Secretary has not 
promulgated any by regulation. Indeed, the only restriction 

15 Indeed, the AFLA stands out among similar grant programs, pre-
cisely because of the absence of such restrictions. Cf., e. g., 20 U. S. C. 
§ 27 (support for vocational education); 20 U. S. C. § 241-l(a)(4) (federal di-
saster relief for local education agencies); 20 U. S. C. § 1021(c) (assistance 
to college and research libraries); 20 U. S. C. § 1070e(c)(l)(B) (1982 ed., 
Supp. IV) (assistance to institutions of higher education); 20 U. S. C. 
§ 1134e(g) (1982 ed., Supp. IV) (fellowships for graduate and professional 
study); 20 U. S. C. § 1210 (1982 ed. and Supp. IV) (grants to adult educa-
tion programs); 42 U. S. C. § 2753(b)(1)(C) (college work-study grants); 42 
U. S. C. § 5001(a)(2) (grants to retired senior-citizen volunteer service 
programs).
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on the use of AFLA funds for religious purposes is found in 
the Secretary’s “Notice of Grant Award” sent to grantees, 
which specifies that public funds may not be used to “teach or 
promote religion,” 657 F. Supp., at 1563, n. 13, and appar-
ently even that clause was not inserted until after this litiga-
tion was underway. Furthermore, the “enforcement” of the 
limitation on sectarian use of AFLA funds, such as it is, lacks 
any bite. There is no procedure pursuant to which funds 
used to promote religion must be refunded to the Govern-
ment, as there was, for example, in Tilton n . Richardson, 
403 U. S., at 682.

Indeed, nothing in the AFLA precludes the funding of 
even “pervasively sectarian” organizations, whose work by 
definition cannot be segregated into religious and secular cat-
egories. And, unlike a pre-enforcement challenge, where 
there is no record to review, or a limited challenge to a spe-
cific grant, where the Court is reluctant to invalidate a stat-
ute “in anticipation that particular applications may result in 
unconstitutional use of funds,” Roemer v. Maryland Public 
Works Board, 426 U. S., at 761, in this litigation the District 
Court expressly found that funds have gone to pervasively 
sectarian institutions and tax dollars have been used for the 
teaching of religion. 657 F. Supp., at 1564. Moreover, ap-
pellees have specifically called into question the manner in 
which the grant program was administered and grantees 
were selected. See n. 14, supra. These objections cannot 
responsibly be answered by reliance on the Secretary’s en-
forcement mechanism. See, e. g., Levitt n . Committee for 
Public Education & Religious Liberty, 413 U. S., at 480 
(“[T]he State is constitutionally compelled to assure that the 
state-supported activity is not being used for religious indoc-
trination”); Lemon n . Kurtzman, 403 U. S., at 619 (“The 
State must be certain, given the Religion Clauses, that subsi-
dized teachers do not inculcate religion”).
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c
By placing unsupportable weight on the “pervasively sec-

tarian” label, and recharacterizing appellees’ objections to 
the statute, the Court attempts to create an illusion of consis-
tency between our prior cases and its present ruling that the 
AFLA is not facially invalid. But the Court ignores the un-
wavering vigilance that the Constitution requires against any 
law “respecting an establishment of religion,” U. S. Const., 
Arndt. 1, which, as we have recognized time and again, calls 
for fundamentally conservative decisionmaking: our cases do 
not require a plaintiff to demonstrate that a government ac-
tion necessarily promotes religion, but simply that it creates 
such a substantial risk. See, e. g., Grand Rapids School 
District n . Ball, 473 U. S., at 387 (observing a “substantial 
risk that, overtly or subtly, the religious message . . . will in-
fuse the supposedly secular classes”); Committee for Public 
Education & Religious Liberty n . Regan, 444 U. S., at 656 
(describing as “minimal” the chance that religious bias would 
enter process of grading state-drafted tests in secular sub-
jects, given “complete” state safeguards); Wolman v. Walter, 
433 U. S., at 254 (noting “unacceptable risk of fostering of re-
ligion” as “an inevitable byproduct” of teacher-accompanied 
field trips); Meek v. Pittenger, 421 U. S., at 372 (finding “po-
tential for impermissible fostering of religion”); Levitt v. 
Committee for Public Education & Religious Liberty, 413 
U. S., at 480 (finding dispositive “the substantial risk that 
. . . examinations, prepared by teachers under the authority 
of religious institutions, will be drafted with an eye, uncon-
sciously or otherwise, to inculcate students in the religious 
precepts of the sponsoring church”); Lemon v. Kurtzman, 
403 U. S., at 619 (finding “potential for impermissible foster-
ing of religion”). Given the nature of the subsidized activity, 
the lack of adequate safeguards, and the chronicle of past ex-
perience with this statute, there is no room for doubt that the 
AFLA creates a substantial risk of impermissible fostering of 
religion.
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IV
While it is evident that the AFLA does not pass muster 

under Lemon’s “effects” prong, the unconstitutionality of the 
statute becomes even more apparent when we consider the 
unprecedented degree of entanglement between Church and 
State required to prevent subsidizing the advancement of re-
ligion with AFLA funds. The majority’s brief discussion of 
Lemon’s “entanglement” prong is limited to (a) criticizing it 
as a “Catch-22,” and (b) concluding that because there is “no 
reason to assume that the religious organizations which may 
receive grants are ‘pervasively sectarian’ in the same sense 
as the Court has held parochial schools to be,” there is no 
need to be concerned about the degree of monitoring which 
will be necessary to ensure compliance with the AFLA and 
the Establishment Clause. Ante, at 615-616. As to the 
former, although the majority is certainly correct that the 
Court’s entanglement analysis has been criticized in the sepa-
rate writings of some Members of the Court, the question 
whether a government program leads to “ ‘an excessive gov-
ernment entanglement with religion’ ” nevertheless is and re-
mains a part of the applicable constitutional inquiry. Lemon 
n . Kurtzman, 403 U. S., at 613, quoting Walz v. Tax 
Comm’n, 397 U. S. 664, 674 (1970). I accept the majority’s 
conclusion that “[t]here is no doubt that the monitoring of 
AFLA grants is necessary ... to ensure that public money is 
to be spent ... in a way that comports with the Establish-
ment Clause,” ante, at 615, but disagree with its easy charac-
terization of entanglement analysis as a “Catch-22.” To the 
extent any metaphor is helpful, I would be more inclined to 
characterize the Court’s excessive entanglement decisions as 
concluding that to implement the required monitoring, we 
would have to kill the patient to cure what ailed him. See, 
e. g., Lemon v. Kurtzman, 403 U. S., at 614-615; Meek v. 
Pittenger, 421 U. S., at 370; Aguilar v. Felton, 473 U. S., 
at 413-414.
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As to the Court’s conclusion that our precedents do not in-
dicate that the Secretary’s monitoring will have to be exceed-
ingly intensive or entangling, because the grant recipients 
are not sufficiently like parochial schools, I must disagree. 
As discussed above, the majority’s excessive reliance on the 
distinction between the Court’s parochial-school-aid cases 
and college-funding cases is unwarranted. Lemon, Meek, 
and Aguilar cannot be so conveniently dismissed solely be-
cause the majority declines to assume that the “pervasively 
sectarian” label can be applied here.

To determine whether a statute fosters excessive entangle-
ment, a court must look at three factors: (1) the character and 
purpose of the institutions benefited; (2) the nature of the aid; 
and (3) the nature of the relationship between the govern-
ment and the religious organization. See Lemon v. Kurtz-
man, 403 U. S., at 614-615. Thus, in Lemon, it was not 
solely the fact that teachers performed their duties within 
the four walls of the parochial school that rendered monitor-
ing difficult and, in the end, unconstitutional. It seems 
inherent in the pedagogical function that there will be dis-
agreements about what is or is not “religious” and which will 
require an intolerable degree of government intrusion and 
censorship.

“What would appear to some to be essential to good citi-
zenship might well for others border on or constitute in-
struction in religion. . . .

“. . . Unlike a book, a teacher cannot be inspected 
once so as to determine the extent and intent of his or 
her personal beliefs and subjective acceptance of the 
limitations imposed by the First Amendment.” Id., at 
619.

Accord, Aguilar v. Felton, 473 U. S., at 413. See also 
New York n . Cathedral Academy, 434 U. S. 125, 133 (1977) 
(noting that the State “would have to undertake a search 
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for religious meaning in every classroom examination .... 
The prospect of church and state litigating in court about 
what does or does not have religious meaning touches the 
very core of the constitutional guarantee against religious 
establishment”).

In Roemer, Tilton, and Hunt, the Court relied on “the abil-
ity of the State to identify and subsidize separate secular 
functions carried out at the school, without on-the-site inspec-
tions being necessary to prevent diversion of the funds to sec-
tarian purposes,” Roemer v. Maryland Public Works Board, 
426 U. S., at 765 (emphasis added), and on the fact that one-
time grants require “no continuing financial relationships or 
dependencies, no annual audits, and no government analysis 
of an institution’s expenditures on secular as distinguished 
from religious activities.” Tilton v. Richardson, 403 U. S., 
at 688. AFLA grants, of course, are not simply one-time 
construction grants. As the majority readily acknowledges, 
the Secretary will have to “review the programs set up and 
run by the AFLA grantees[, including] a review of, for ex-
ample, the educational materials that a grantee proposes to 
use.” Ante, at 616-617. And, as the majority intimates, 
monitoring the use of AFLA funds will undoubtedly re-
quire more than the “minimal” inspection “necessary to as-
certain that the facilities are devoted to secular education,” 
Tilton, 403 U. S., at 687. Since teachers and counselors, un-
like buildings, “are not necessarily religiously neutral, greater 
governmental surveillance would be required to guarantee 
that state salary aid would not in fact subsidize religious in-
struction.” Id., at 687-688.

V
The AFLA, without a doubt, endorses religion. Because 

of its expressed solicitude for the participation of religious 
organizations in all AFLA programs in one form or another, 
the statute creates a symbolic and real partnership between 
the clergy and the fisc in addressing a problem with substan-
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tial religious overtones. Given the delicate subject matter 
and the impressionable audience, the risk that the AFLA will 
convey a message of Government endorsement of religion is 
overwhelming. The statutory language and the extensive 
record established in the District Court make clear that the 
problem lies in the statute and its systematically unconstitu-
tional operation, and not merely in isolated instances of mis-
application. I therefore would find the statute unconstitu-
tional without remanding to the District Court. I trust, 
however, that after all its labors thus far, the District Court 
will not grow weary prematurely and read into the Court’s 
decision a suggestion that the AFLA has been constitution-
ally implemented by the Government, for the majority delib-
erately eschews any review of the facts.16 After such further

16 Just ice  Kenn edy , joined by Jus tice  Scal ia , would further con-
strain the District Court’s consideration of the evidence as to how grantees 
spent their money, regardless of whether the grantee could be labeled 
“pervasively sectarian,” see ante, at 624-625, asserting that “[t]he ques-
tion in an as-applied challenge is not whether the entity is of a religious 
character.” This statement comes without citation to authority and is con-
trary to the clear import of our cases. As ill-defined as the concept behind 
the “pervasively sectarian” label may be, this Court consistently has held, 
and reaffirms today, that “ ‘[a]id normally may be thought to have a pri-
mary effect of advancing religion when it flows to an institution in which 
religion is so pervasive that a substantial portion of its functions are sub-
sumed in the religious mission.’” Ante, at 610, quoting Hunt v. McNair, 
413 U. S., at 743.
See also Roemer v. Maryland Public Works Board, 426 U. S., at 758 
(“[T]he question [is] whether an institution is so ‘pervasively sectarian’ that 
it may receive no direct state aid of any kind”). Indeed, to suggest that 
because a challenge is labeled “as-applied,” the character of the institution 
receiving the aid loses its relevance is to misunderstand the very nature of 
the concept of a “pervasively sectarian” institution, which is based in part 
on the conclusion that the secular and sectarian activities of an institution 
are “inextricably intertwined,” see ante, at 620, n. 16. Not surprisingly, 
the Court flatly rejects Jus tice  Kenne dy ’s  suggestion, observing that “it 
will be open to appellees on remand to show that AFLA aid is flowing to 
grantees that can be considered ‘pervasively sectarian’ religious institu-
tions.” Ante, at 621.
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proceedings as are now to be deemed appropriate, and after 
the District Court enters findings of fact on the basis of the 
testimony and documents entered into evidence, it may well 
decide, as I would today, that the AFLA as a whole indeed 
has been unconstitutionally applied.17

17 Appellees argued in the District Court, and here as cross-appellants, 
that the portions of the statute inviting the participation of religious orga-
nizations were not severable, and thus that the entire statute must be held 
unconstitutional. I take no position on this issue.
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MORRISON, INDEPENDENT COUNSEL v. 
OLSON ET AL.

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT

No. 87-1279. Argued April 26, 1988—Decided June 29, 1988

This case presents the question of the constitutionality of the independent 
counsel provisions of the Ethics in Government Act of 1978 (Act). It 
arose when the House Judiciary Committee began an investigation into 
the Justice Department’s role in a controversy between the House and 
the Environmental Protection Agency (EPA) with regard to the Agen-
cy’s limited production of certain documents that had been subpoenaed 
during an earlier House investigation. The Judiciary Committee’s Re-
port suggested that an official of the Attorney General’s Office (appellee 
Olson) had given false testimony during the earlier EPA investigation, 
and that two other officials of that Office (appellees Schmults and 
Dinkins) had obstructed the EPA investigation by wrongfully withhold-
ing certain documents. A copy of the Report was forwarded to the 
Attorney General with a request, pursuant to the Act, that he seek 
appointment of an independent counsel to investigate the allegations 
against appellees. Ultimately, pursuant to the Act’s provisions, the 
Special Division (a special court created by the Act) appointed appellant 
as independent counsel with respect to Olson only, and gave her juris-
diction to investigate whether Olson’s testimony, or any other matter 
related thereto, violated federal law, and to prosecute any violations. 
When a dispute arose between independent counsel and the Attorney 
General, who refused to furnish as “related matters” the Judiciary 
Committee’s allegations against Schmults and Dinkins, the Special Divi-
sion ruled that its grant of jurisdiction to counsel was broad enough to 
permit inquiry into whether Olson had conspired with others, including 
Schmults and Dinkins, to obstruct the EPA investigation. Appellant 
then caused a grand jury to issue subpoenas on appellees, who moved in 
Federal District Court to quash the subpoenas, claiming that the Act’s 
independent counsel provisions were unconstitutional and that appellant 
accordingly had no authority to proceed. The court upheld the Act’s 
constitutionality, denied the motions, and later ordered that appellees be 
held in contempt for continuing to refuse to comply with the subpoenas. 
The Court of Appeals reversed, holding that the Act violated the Ap-
pointments Clause of the Constitution, Art. II, § 2, cl. 2; the limitations 
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of Article III; and the principle of separation of powers by interfering 
with the President’s authority under Article II.

Held:
1. There is no merit to appellant’s contention—based on Blair v. 

United States, 250 U. S. 273, which limited the issues that may be raised 
by a person who has been held in contempt for failure to comply with a 
grand jury subpoena—that the constitutional issues addressed by the 
Court of Appeals cannot be raised on this appeal from the District 
Court’s contempt judgment. The Court of Appeals ruled that, because 
appellant had failed to object to the District Court’s consideration of 
the merits of appellees’ constitutional claims, she had waived her oppor-
tunity to contend on appeal that Blair barred review of those claims. 
Appellant’s contention is not “jurisdictional” in the sense that it can-
not be waived by failure to raise it at the proper time and place. Nor is 
it the sort of claim which would defeat jurisdiction in the District Court 
by showing that an Article III “Case or Controversy” is lacking. 
Pp. 669-670.

2. It does not violate the Appointments Clause for Congress to 
vest the appointment of independent counsel in the Special Division. 
Pp. 670-677.

(a) Appellant is an “inferior” officer for purposes of the Clause, 
which—after providing for the appointment of certain federal officials 
(“principal” officers) by the President with the Senate’s advice and con-
sent-states that “the Congress may by Law vest the Appointment of 
such inferior Officers, as they think proper, in the President alone, in the 
Courts of Law, or in the Heads of Departments.” Although appellant 
may not be “subordinate” to the Attorney General (and the President) 
insofar as, under the Act, she possesses a degree of independent discre-
tion to exercise the powers delegated to her, the fact that the Act au-
thorizes her removal by the Attorney General indicates that she is to 
some degree “inferior” in rank and authority. Moreover, appellant is 
empowered by the Act to perform only certain, limited duties, restricted 
primarily to investigation and, if appropriate, prosecution for certain 
federal crimes. In addition, appellant’s office is limited in jurisdiction to 
that which has been granted by the Special Division pursuant to a re-
quest by the Attorney General. Also, appellant’s office is “temporary” 
in the sense that an independent counsel is appointed essentially to ac-
complish a single task, and when that task is over the office is termi-
nated, either by counsel herself or by action of the Special Division. 
Pp. 670-673.

(b) There is no merit to appellees’ argument that, even if appellant 
is an “inferior” officer, the Clause does not empower Congress to place 
the power to appoint such an officer outside the Executive Branch—that 
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is, to make “interbranch appointments.” The Clause’s language as to 
“inferior” officers admits of no limitation on interbranch appointments, 
but instead seems clearly to give Congress significant discretion to de-
termine whether it is “proper” to vest the appointment of, for example, 
executive officials in the “courts of Law.” The Clause’s history provides 
no support for appellees’ position. Moreover, Congress was concerned 
when it created the office of independent counsel with the conflicts of in-
terest that could arise in situations when the Executive Branch is called 
upon to investigate its own high-ranking officers, and the most logical 
place to put the appointing authority was in the Judicial Branch. In 
light of the Act’s provision making the judges of the Special Division inel-
igible to participate in any matters relating to an independent counsel 
they have appointed, appointment of independent counsel by that court 
does not run afoul of the constitutional limitation on “incongruous” 
interbranch appointments. Pp. 673-677.

3. The powers vested in the Special Division do not violate Article 
III, under which executive or administrative duties of a nonjudicial na-
ture may not be imposed on judges holding office under Article III. 
Pp. 677-685.

(a) There can be no Article III objection to the Special Division’s 
exercise of the power, under the Act, to appoint independent counsel, 
since the power itself derives from the Appointments Clause, a source of 
authority for judicial action that is independent of Article III. More-
over, the Division’s Appointments Clause powers encompass the power 
to define the independent counsel’s jurisdiction. When, as here, Con-
gress creates a temporary “office,” the nature and duties of which will by 
necessity vary with the factual circumstances giving rise to the need for 
an appointment in the first place, it may vest the power to define the 
office’s scope in the court as an incident to the appointment of the officer 
pursuant to the Appointments Clause. However, the jurisdiction that 
the court decides upon must be demonstrably related to the factual cir-
cumstances that gave rise to the Attorney General’s request for the ap-
pointment of independent counsel in the particular case. Pp. 678-679.

(b) Article III does not absolutely prevent Congress from vesting 
certain miscellaneous powers in the Special Division under the Act. 
One purpose of the broad prohibition upon the courts’ exercise of execu-
tive or administrative duties of a nonjudicial nature is to maintain the 
separation between the Judiciary and the other branches of the Federal 
Government by ensuring that judges do not encroach upon executive or 
legislative authority or undertake tasks that are more properly accom-
plished by those branches. Here, the Division’s miscellaneous powers— 
such as the passive powers to “receive” (but not to act on or specifically 
approve) various reports from independent counsel or the Attorney Gen-
eral—do not encroach upon the Executive Branch’s authority. The Act 
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simply does not give the Division power to “supervise” the independent 
counsel in the exercise of counsel’s investigative or prosecutorial author-
ity. And, the functions that the Division is empowered to perform are 
not inherently “Executive,” but are directly analogous to functions that 
federal judges perform in other contexts. Pp. 680-681.

(c) The Special Division’s power to terminate an independent coun-
sel’s office when counsel’s task is completed—although “administrative” 
to the extent that it requires the Division to monitor the progress of 
counsel’s proceedings and to decide whether counsel’s job is “com-
pleted”—is not such a significant judicial encroachment upon executive 
power or upon independent counsel’s prosecutorial discretion as to re-
quire that the Act be invalidated as inconsistent with Article III. The 
Act’s termination provisions do not give the Division anything approach-
ing the power to remove the counsel while an investigation or court pro-
ceeding is still underway—this power is vested solely in the Attorney 
General. Pp. 682-683.

(d) Nor does the Special Division’s exercise of the various powers 
specifically granted to it pose any threat to the impartial and independ-
ent federal adjudication of claims within the judicial power of the United 
States. The Act gives the Division itself no power to review any of the 
independent counsel’s actions or any of the Attorney General’s actions 
with regard to the counsel. Accordingly, there is no risk of partisan or 
biased adjudication of claims regarding the independent counsel by that 
court. Moreover, the Act prevents the Division’s members from par-
ticipating in “any judicial proceeding concerning a matter which involves 
such independent counsel while such independent counsel is serving in 
that office or which involves the exercise of such independent counsel’s 
official duties, regardless of whether such independent counsel is still 
serving in that office.” Pp. 683-685.

4. The Act does not violate separation of powers principles by im-
permissibly interfering with the functions of the Executive Branch. 
Pp. 685-696.

(a) The Act’s provision restricting the Attorney General’s power to 
remove the independent counsel to only those instances in which he can 
show “good cause,” taken by itself, does not impermissibly interfere with 
the President’s exercise of his constitutionally appointed functions. 
Here, Congress has not attempted to gain a role in the removal of execu-
tive officials other than its established powers of impeachment and con-
viction. The Act instead puts the removal power squarely in the hands 
of the Executive Branch. Bowsher n . Synar, 478 U. S. 714, and Myers 
v. United States, 272 U. S. 52, distinguished. The determination of 
whether the Constitution allows Congress to impose a “good cause”-type 
restriction on the President’s power to remove an official does not turn 
on whether or not that official is classified as “purely executive.” The 
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analysis contained in this Court’s removal cases is designed not to define 
rigid categories of those officials who may or may not be removed at will 
by the President, but to ensure that Congress does not interfere with the 
President’s exercise of the “executive power” and his constitutionally ap-
pointed duty to “take care that the laws be faithfully executed” under 
Article IL Cf. Humphrey’s Executor v. United States, 295 U. S. 602; 
Wiener v. United States, 357 U. S. 349. Here, the Act’s imposition of a 
“good cause” standard for removal by itself does not unduly trammel on 
executive authority. The congressional determination to limit the At-
torney General’s removal power was essential, in Congress’ view, to es-
tablish the necessary independence of the office of independent counsel. 
Pp. 685-693.

(b) The Act, taken as a whole, does not violate the principle of sepa-
ration of powers by unduly interfering with the Executive Branch’s role. 
This case does not involve an attempt by Congress to increase its own 
powers at the expense of the Executive Branch. The Act does empower 
certain Members of Congress to request the Attorney General to apply 
for the appointment of an independent counsel, but the Attorney General 
has no duty to comply with the request, although he must respond within 
a certain time limit. Other than that, Congress’ role under the Act is 
limited to receiving reports or other information and to oversight of the 
independent counsel’s activities, functions that have been recognized 
generally as being incidental to the legislative function of Congress. 
Similarly, the Act does not work any judicial usurpation of properly ex-
ecutive functions. Nor does the Act impermissibly undermine the pow-
ers of the Executive Branch, or disrupt the proper balance between the 
coordinate branches by preventing the Executive Branch from accom-
plishing its constitutionally assigned functions. Even though counsel is 
to some degree “independent” and free from Executive Branch supervi-
sion to a greater extent than other federal prosecutors, the Act gives the 
Executive Branch sufficient control over the independent counsel to en-
sure that the President is able to perform his constitutionally assigned 
duties. Pp. 693-696.

267 U. S. App. D. C. 178, 838 F. 2d 476, reversed.

Rehn quis t , C. J., delivered the opinion of the Court, in which 
Brenna n , Whit e , Marsh al l , Blackmu n , Steve ns , and O’Con no r , 
JJ., joined. Scali a , J., filed a dissenting opinion, post, p. 697. Ken -
ne dy , J., took no part in the consideration or decision of the case.

Alexia Morrison, appellant, argued the cause pro se. 
With her on the briefs were Earl C. Dudley, Jr., and Louis 
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F. Claiborne. Michael Davidson argued the cause for the 
United States Senate as amicus curiae in support of appel-
lant. With him on the brief were Ken U. Benjamin, Jr., and 
Morgan J. Frankel.

Thomas S. Martin argued the cause for appellees. With 
him on the brief for appellee Olson were Anthony C. Epstein, 
David E. Zerhusen, David W. DeBruin, and Carl S. Nadler. 
Brendan V. Sullivan, Jr., Barry S. Simon, Jacob A. Stein, 
and Robert F. Muse filed a brief for appellees Schmults et al. 
Solicitor General Fried argued the cause for the United 
States as amicus curiae in support of appellees. With him 
on the brief were Assistant Attorney General Bolton, Deputy 
Solicitors General Cohen and Bryson, Deputy Assistant At-
torneys General Spears and Cynkar, Edwin S. Kneedler, 
Richard G. Taranto, Robert E. Kopp, and Douglas Letter*

Chief  Justic e Rehnquis t  delivered the opinion of the 
Court.

This case presents us with a challenge to the independent 
counsel provisions of the Ethics in Government Act of 1978, 
28 U. S. C. §§49, 591 et seq. (1982 ed., Supp. V). We hold 

*Briefs of amici curiae urging reversal were filed for the American Bar 
Association by Robert MacCrate and Irvin B. Nathan; for Common Cause 
by Archibald Cox, Donald J. Simon, Paul A. Freund, and Philip B. Hey-
mann; for the Center for Constitutional Rights by Morton Stavis, Michael 
Ratner, Frank Askin, and Daniel Pollitt; for Public Citizen by Eric R. 
Glitzenstein and Alan B. Morrison; for Burton D. Linne et al. by Edwin 
Vieira, Jr.; and for Lawrence E. Walsh by Laurence H. Tribe, Paul L. 
Friedman, and Guy Miller Struve.

Briefs of amici curiae urging affirmance were filed for Michael K. 
Deaver by Herbert J. Miller, Jr., and Randall J. Turk; and for Edward 
H. Levi et al. by David A. Strauss.

Briefs of amici curiae were filed for the Speaker and Leadership Group 
of the House of Representatives by Steven R. Ross, Charles Tiefer, and 
Michael L. Murray; for the American Federation of Labor and Congress of 
Industrial Organizations by Robert M. Weinberg, Michael H. Gottesman, 
and Laurence Gold; and for Whitney North Seymour, Jr., by Mr. Sey-
mour, pro se, George F. Hritz, Benjamin R. Civiletti, and Ramsey Clark.
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today that these provisions of the Act do not violate the Ap-
pointments Clause of the Constitution, Art. II, §2, cl. 2, or 
the limitations of Article III, nor do they impermissibly in-
terfere with the President’s authority under Article II in vi-
olation of the constitutional principle of separation of powers.

I
Briefly stated, Title VI of the Ethics in Government Act 

(Title VI or the Act), 28 U. S. C. §§ 591-599 (1982 ed., Supp. 
V),1 allows for the appointment of an “independent counsel” 
to investigate and, if appropriate, prosecute certain high- 
ranking Government officials for violations of federal criminal 
laws.* 2 The Act requires the Attorney General, upon receipt 
of information that he determines is “sufficient to constitute 
grounds to investigate whether any person [covered by the 
Act] may have violated any Federal criminal law,” to conduct 
a preliminary investigation of the matter. When the Attor-

‘The Act was first enacted by Congress in 1978, Pub. L. 95-521, 92 
Stat. 1867, and has been twice reenacted, with amendments. See Pub. L. 
97-409, 96 Stat. 2039; Pub. L. 100-191, 101 Stat. 1293. The current ver-
sion of the statute states that, with certain exceptions, it shall “cease to 
be effective five years after the date of the enactment of the Independ-
ent Counsel Reauthorization Act of 1987.” 28 U. S. C. §599 (1982 ed., 
Supp. V).

2Under 28 U. S. C. § 591(a) (1982 ed., Supp. V), the statute applies to 
violations of “any Federal criminal law other than a violation classified as a 
Class B or C misdemeanor or an infraction.” See also § 591(c) (“any Fed-
eral criminal law other than a violation classified as a Class B or C misde-
meanor or an infraction”). Section 591(b) sets forth the individuals who 
may be the target of an investigation by the Attorney General, including 
the President and Vice President, Cabinet level officials, certain high- 
ranking officials in the Executive Office of the President and the Justice 
Department, the Director and Deputy Director of Central Intelligence, the 
Commissioner of Internal Revenue, and certain officials involved in the 
President’s national political campaign. Pursuant to § 591(c), the Attor-
ney General may also conduct a preliminary investigation of persons not 
named in § 591(b) if an investigation by the Attorney General or other De-
partment of Justice official “may result in a personal, financial, or political 
conflict of interest.”
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ney General has completed this investigation, or 90 days has 
elapsed, he is required to report to a special court (the Spe-
cial Division) created by the Act “for the purpose of appoint-
ing independent counsels.” 28 U. S. C. §49 (1982 ed., Supp. 
V).3 If the Attorney General determines that “there are no 
reasonable grounds to believe that further investigation is 
warranted,” then he must notify the Special Division of this 
result. In such a case, “the division of the court shall have 
no power to appoint an independent counsel.” § 592(b)(1). 
If, however, the Attorney General has determined that there 
are “reasonable grounds to believe that further investigation 
or prosecution is warranted,” then he “shall apply to the divi-
sion of the court for the appointment of an independent coun-
sel.”4 The Attorney General’s application to the court “shall 
contain sufficient information to assist the [court] in selecting 
an independent counsel and in defining that independent 
counsel’s prosecutorial jurisdiction.” §592(d). Upon re-
ceiving this application, the Special Division “shall appoint an 
appropriate independent counsel and shall define that inde-
pendent counsel’s prosecutorial jurisdiction.” § 593(b).5

3 The Special Division is a division of the United States Court of Appeals 
for the District of Columbia Circuit. 28 U. S. C. § 49 (1982 ed., Supp. V). 
The court consists of three circuit court judges or justices appointed by the 
Chief Justice of the United States. One of the judges must be a judge of 
the United States Court of Appeals for the District of Columbia Circuit, 
and no two of the judges may be named to the Special Division from a par-
ticular court. The judges are appointed for 2-year terms, with any va-
cancy being filled only for the remainder of the 2-year period. Ibid.

4 The Act also requires the Attorney General to apply for the appoint-
ment of an independent counsel if 90 days elapse from the receipt of the 
information triggering the preliminary investigation without a determina-
tion by the Attorney General that there are no reasonable grounds to be-
lieve that further investigation or prosecution is warranted. § 592(c)(1). 
Pursuant to § 592(f), the Attorney General’s decision to apply to the Special 
Division for the appointment of an independent counsel is not reviewable 
“in any court.”

5 Upon request of the Attorney General, in lieu of appointing an inde-
pendent counsel the Special Division may “expand the prosecutorial juris-
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With respect to all matters within the independent coun-
sel’s jurisdiction, the Act grants the counsel “full power and 
independent authority to exercise all investigative and pros-
ecutorial functions and powers of the Department of Justice, 
the Attorney General, and any other officer or employee of 
the Department of Justice.” § 594(a).* 6 The functions of the 
independent counsel include conducting grand jury proceed-
ings and other investigations, participating in civil and crimi-
nal court proceedings and litigation, and appealing any deci-
sion in any case in which the counsel participates in an official 
capacity. §§594(a)(l)-(3). Under § 594(a)(9), the counsel’s 
powers include “initiating and conducting prosecutions in any 
court of competent jurisdiction, framing and signing indict-
ments, filing informations, and handling all aspects of any 
case, in the name of the United States.” The counsel may 
appoint employees, § 594(c), may request and obtain assist-
ance from the Department of Justice, § 594(d), and may ac-
cept referral of matters from the Attorney General if the 
matter falls within the counsel’s jurisdiction as defined by the 
Special Division, § 594(e). The Act also states that an inde-
pendent counsel “shall, except where not possible, comply 
with the written or other established policies of the Depart-
ment of Justice respecting enforcement of the criminal laws.” 
§ 594(f). In addition, whenever a matter has been referred 
to an independent counsel under the Act, the Attorney Gen-

diction of an independent counsel.” § 593(c). Section 593 also authorizes 
the Special Division to fill vacancies arising because of the death, resigna-
tion, or removal of an independent counsel. § 593(e). The court, in addi-
tion, is empowered to grant limited extensions of time for the Attorney 
General’s preliminary investigation, § 592(a)(3), and to award attorney’s 
fees to unindicted individuals who were the subject of an investigation by 
an independent counsel, § 593(f) (as amended by Pub. L. 101-191, 101 Stat. 
1293).

6 The Attorney General, however, retains “direction or control as to 
those matters that specifically require the Attorney General’s personal 
action under section 2516 of title 18.” § 594(a).
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eral and the Justice Department are required to suspend 
all investigations and proceedings regarding the matter. 
§ 597(a). An independent counsel has “full authority to dis-
miss matters within [his or her] prosecutorial jurisdiction 
without conducting an investigation or at any subsequent 
time before prosecution, if to do so would be consistent” with 
Department of Justice policy. § 594(g).7

Two statutory provisions govern the length of an independ-
ent counsel’s tenure in office. The first defines the proce-
dure for removing an independent counsel. Section 596(a)(1) 
provides:

“An independent counsel appointed under this chapter 
may be removed from office, other than by impeachment 
and conviction, only by the personal action of the Attor-
ney General and only for good cause, physical disability, 
mental incapacity, or any other condition that substan-
tially impairs the performance of such independent coun-
sel’s duties.”

If an independent counsel is removed pursuant to this sec-
tion, the Attorney General is required to submit a report to 
both the Special Division and the Judiciary Committees of 
the Senate and the House “specifying the facts found and the 
ultimate grounds for such removal.” § 596(a)(2). Under the 
current version of the Act, an independent counsel can obtain 
judicial review of the Attorney General’s action by filing a 
civil action in the United States District Court for the Dis-
trict of Columbia. Members of the Special Division “may not 
hear or determine any such civil action or any appeal of a de-

7 The 1987 amendments to the Act specify that the Department of Jus-
tice “shall pay all costs relating to the establishment and operation of any 
office of independent counsel.” The Attorney General must report to Con-
gress regarding the amount expended on investigations and prosecutions 
by independent counsel. § 594(d)(2). In addition, the independent coun-
sel must also file a report of major expenses with the Special Division 
every six months. § 594(h)(1)(A).
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cision in any such civil action.” The reviewing court is au-
thorized to grant reinstatement or “other appropriate relief.” 
§ 596(a)(3).8

The other provision governing the tenure of the independ-
ent counsel defines the procedures for “terminating” the 
counsel’s office. Under § 596(b)(1), the office of an independ-
ent counsel terminates when he or she notifies the Attorney 
General that he or she has completed or substantially com-
pleted any investigations or prosecutions undertaken pursu-
ant to the Act. In addition, the Special Division, acting 
either on its own or on the suggestion of the Attorney Gen-
eral, may terminate the office of an independent counsel at 
any time if it finds that “the investigation of all matters 
within the prosecutorial jurisdiction of such independent 
counsel . . . have been completed or so substantially com-
pleted that it would be appropriate for the Department of 
Justice to complete such investigations and prosecutions.” 
§ 596(b)(2).9

Finally, the Act provides for congressional oversight of the 
activities of independent counsel. An independent counsel 
may from time to time send Congress statements or reports 
on his or her activities. § 595(a)(2). The “appropriate 
committees of the Congress” are given oversight jurisdiction 
in regard to the official conduct of an independent counsel, 
and the counsel is required by the Act to cooperate with Con-
gress in the exercise of this jurisdiction. § 595(a)(1). The 
counsel is required to inform the House of Representatives of 

8 Under the Act as originally enacted, an independent counsel who was 
removed could obtain judicial review of the Attorney General’s decision in 
a civil action commenced before the Special Division. If the removal was 
“based on error of law or fact,” the court could order “reinstatement or 
other appropriate relief.” 28 U. S. C. § 596(a)(3).

’Sections 596(b)(1)(B) and 596(b)(2) also require that the independent 
counsel have filed a final report with the Special Division in compliance 
with § 594(h)(1)(B).
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“substantial and credible information which [the counsel] re-
ceives . . . that may constitute grounds for an impeachment.” 
§ 595(c). In addition, the Act gives certain congressional 
committee members the power to “request in writing that 
the Attorney General apply for the appointment of an inde-
pendent counsel.” § 592(g)(1). The Attorney General is re-
quired to respond to this request within a specified time but 
is not required to accede to the request. § 592(g)(2).

The proceedings in this case provide an example of how the 
Act works in practice. In 1982, two Subcommittees of the 
House of Representatives issued subpoenas directing the 
Environmental Protection Agency (EPA) to produce certain 
documents relating to the efforts of the EPA and the Land 
and Natural Resources Division of the Justice Department 
to enforce the “Superfund Law.”10 At that time, appellee 
Olson was the Assistant Attorney General for the Office of 
Legal Counsel (OLC), appellee Schmults was Deputy Attor-
ney General, and appellee Dinkins was the Assistant Attor-
ney General for the Land and Natural Resources Division. 
Acting on the advice of the Justice Department, the Presi-
dent ordered the Administrator of EPA to invoke executive 
privilege to withhold certain of the documents on the ground 
that they contained “enforcement sensitive information.” 
The Administrator obeyed this order and withheld the docu-
ments. In response, the House voted to hold the Adminis-
trator in contempt, after which the Administrator and the 
United States together filed a lawsuit against the House. 
The conflict abated in March 1983, when the administration 
agreed to give the House Subcommittees limited access to 
the documents.

The following year, the House Judiciary Committee began 
an investigation into the Justice Department’s role in the con-
troversy over the EPA documents. During this investiga-
tion, appellee Olson testified before a House Subcommittee 

10 Comprehensive Environmental Response, Compensation, and Liabil-
ity Act of 1980, Pub. L. 96-510, 94 Stat. 2767, 42 U. S. C. § 9601 et seq.
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on March 10, 1983. Both before and after that testimony, 
the Department complied with several Committee requests 
to produce certain documents. Other documents were at 
first withheld, although these documents were eventually 
disclosed by the Department after the Committee learned of 
their existence. In 1985, the majority members of the Judi-
ciary Committee published a lengthy report on the Commit-
tee’s investigation. Report on Investigation of the Role of 
the Department of Justice in the Withholding of Environmen-
tal Protection Agency Documents from Congress in 1982-83, 
H. R. Rep. No. 99-435 (1985). The report not only criti-
cized various officials in the Department of Justice for their 
role in the EPA executive privilege dispute, but it also sug-
gested that appellee Olson had given false and misleading 
testimony to the Subcommittee on March 10, 1983, and that 
appellees Schmults and Dinkins had wrongfully withheld cer-
tain documents from the Committee, thus obstructing the 
Committee’s investigation. The Chairman of the Judiciary 
Committee forwarded a copy of the report to the Attorney 
General with a request, pursuant to 28 U. S. C. § 592(c), that 
he seek the appointment of an independent counsel to investi-
gate the allegations against Olson, Schmults, and Dinkins.

The Attorney General directed the Public Integrity Sec-
tion of the Criminal Division to conduct a preliminary investi-
gation. The Section’s report concluded that the appointment 
of an independent counsel was warranted to investigate the 
Committee’s allegations with respect to all three appellees. 
After consulting with other Department officials, however, 
the Attorney General chose to apply to the Special Division 
for the appointment of an independent counsel solely with re-
spect to appellee Olson.11 The Attorney General accordingly 

11 The Attorney General concluded that appellees Schmults and Dinkins 
lacked the requisite “criminal intent” to obstruct the Committee’s inves-
tigation. See Report of Attorney General Pursuant to 28 U. S. C. 
§ 592(c)(1) Regarding Allegations Against Department of Justice Officials 
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requested appointment of an independent counsel to investi-
gate whether Olson’s March 10, 1983, testimony “regarding 
the completeness of [OLC’s] response to the Judiciary Com-
mittee’s request for OLC documents, and regarding his 
knowledge of EPA’s willingness to turn over certain disputed 
documents to Congress, violated 18 U. S. C. § 1505, § 1001, 
or any other provision of federal criminal law.” Attorney 
General Report, at 2-3. The Attorney General also re-
quested that the independent counsel have authority to in-
vestigate “any other matter related to that allegation.” Id., 
at 11.

On April 23, 1986, the Special Division appointed James C. 
McKay as independent counsel to investigate “whether the 
testimony of. . . Olson and his revision of such testimony on 
March 10, 1983, violated either 18 U. S. C. § 1505 or § 1001, 
or any other provision of federal law.” The court also or-
dered that the independent counsel

“shall have jurisdiction to investigate any other allega-
tion of evidence of violation of any Federal criminal law 
by Theodore Olson developed during investigations, by 
the Independent Counsel, referred to above, and con-
nected with or arising out of that investigation, and In-
dependent Counsel shall have jurisdiction to prosecute 
for any such violation.” Order, Div. No. 86-1 (CADC 
Special Division, April 23, 1986).

McKay later resigned as independent counsel, and on May 
29, 1986, the Division appointed appellant Morrison as his 
replacement, with the same jurisdiction.

In January 1987, appellant asked the Attorney General 
pursuant to § 594(e) to refer to her as “related matters” the 
Committee’s allegations against appellees Schmults and Din-
kins. The Attorney General refused to refer the matters, 
concluding that his decision not to request the appointment of 

in United States House Judiciary Committee Report 22, 45 (Apr. 10, 1986), 
filed in No. 86-1 (CADC) (Attorney General Report).
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an independent counsel in regard to those matters was final 
under § 592(b)(1). Appellant then asked the Special Division 
to order that the matters be referred to her under § 594(e). 
On April 2, 1987, the Division ruled that the Attorney Gen-
eral’s decision not to seek appointment of an independent 
counsel with respect to Schmults and Dinkins was final and 
unreviewable under § 592(b)(1), and that therefore the court 
had no authority to make the requested referral. In re 
Olson, 260 U. S. App. D. C. 168, 818 F. 2d 34. The court 
ruled, however, that its original grant of jurisdiction to 
appellant was broad enough to permit inquiry into whether 
Olson may have conspired with others, including Schmults 
and Dinkins, to obstruct the Committee’s investigation. Id., 
at 181-182, 818 F. 2d, at 47-48.

Following this ruling, in May and June 1987, appellant 
caused a grand jury to issue and serve subpoenas ad testifi-
candum and duces tecum on appellees. All three appellees 
moved to quash the subpoenas, claiming, among other things, 
that the independent counsel provisions of the Act were un-
constitutional and that appellant accordingly had no authority 
to proceed. On July 20, 1987, the District Court upheld the 
constitutionality of the Act and denied the motions to quash. 
In re Sealed Case, 665 F. Supp. 56 (DC). The court subse-
quently ordered that appellees be held in contempt pursuant 
to 28 U. S. C. § 1826(a) for continuing to refuse to comply 
with the subpoenas. See App. to Juris. Statement 140a, 
143a, 146a. The court stayed the effect of its contempt 
orders pending expedited appeal.

A divided Court of Appeals reversed. In re Sealed Case, 
267 U. S. App. D. C. 178, 838 F. 2d 476 (1988). The major-
ity ruled first that an independent counsel is not an “inferior 
Officer” of the United States for purposes of the Appoint-
ments Clause. Accordingly, the court found the Act invalid 
because it does not provide for the independent counsel to be 
nominated by the President and confirmed by the Senate, as 
the Clause requires for “principal” officers. The court then
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went on to consider several alternative grounds for its con-
clusion that the statute was unconstitutional. In the major-
ity’s view, the Act also violates the Appointments Clause 
insofar as it empowers a court of law to appoint an “inferior” 
officer who performs core executive functions; the Act’s dele-
gation of various powers to the Special Division violates the 
limitations of Article III; the Act’s restrictions on the Attor-
ney General’s power to remove an independent counsel vio-
late the separation of powers; and finally, the Act interferes 
with the Executive Branch’s prerogative to “take care that 
the Laws be faithfully executed,” Art. II, §3. The dissent-
ing judge was of the view that the Act was constitutional. 
267 U. S. App. D. C., at 238, 838 F. 2d, at 536. Appellant 
then sought review by this Court, and we noted probable 
jurisdiction. 484 U. S. 1058 (1988). We now reverse.

II
Before we get to the merits, we first must deal with appel-

lant’s contention that the constitutional issues addressed by 
the Court of Appeals cannot be reviewed on this appeal from 
the District Court’s contempt judgment. Appellant relies on 
Blair v. United States, 250 U. S. 273 (1919), in which this 
Court limited rather sharply the issues that may be raised by 
an individual who has been subpoenaed as a grand jury wit-
ness and has been held in contempt for failure to comply with 
the subpoena. On the facts of this case, however, we find it 
unnecessary to consider whether Blair has since been nar-
rowed by our more recent decisions, as appellees contend and 
the Court of Appeals found in another related case, In re 
Sealed Case, 264 U. S. App. D. C. 125, 827 F. 2d 776 (1987). 
Appellant herself admits that she failed to object to the Dis-
trict Court’s consideration of the merits of appellees’ con-
stitutional claims, and as a result, the Court of Appeals ruled 
that she had waived her opportunity to contend on appeal 
that review of those claims was barred by Blair. We see no 
reason why the Court of Appeals was not entitled to conclude 
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that the failure of appellant to object on this ground in the 
District Court was a sufficient reason for refusing to consider 
it, and we likewise decline to consider it. Appellant’s con-
tention is not “jurisdictional” in the sense that it cannot be 
waived by failure to raise it at the proper time and place. It 
is not the sort of claim which would defeat jurisdiction in the 
District Court by showing that an Article III “Case” or “Con-
troversy” is lacking. Appellees are subject to the burden of 
complying with the grand jury subpoena as a result of the 
District Court’s contempt order, there is a legitimate adver-
sarial relationship between the parties, and the courts pos-
sess the power to redress or resolve the current controversy. 
See Bender v. Williamsport Area School District, 475 U. S. 
534, 541-543 (1986). We therefore turn to consider the mer-
its of appellees’ constitutional claims.

Ill
The Appointments Clause of Article II reads as follows:

“[The President] shall nominate, and by and with the 
Advice and Consent of the Senate, shall appoint Ambas-
sadors, other public Ministers and Consuls, Judges of 
the supreme Court, and all other Officers of the United 
States, whose Appointments are not herein otherwise 
provided for, and which shall be established by Law: but 
the Congress may by Law vest the Appointment of such 
inferior Officers, as they think proper, in the President 
alone, in the Courts of Law, or in the Heads of Depart-
ments.” U. S. Const., Art. II, §2, cl. 2,

The parties do not dispute that “[t]he Constitution for pur-
poses of appointment . . . divides all its officers into two 
classes.” United States v. Germaine, 99 U. S. 508, 509 
(1879). As we stated in Buckley v. Valeo, 424 U. S. 1, 132 
(1976): “Principal officers are selected by the President with 
the advice and consent of the Senate. Inferior officers Con-
gress may allow to be appointed by the President alone, by 
the heads of departments, or by the Judiciary.” The initial 
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question is, accordingly, whether appellant is an “inferior” or 
a “principal” officer.12 If she is the latter, as the Court of Ap-
peals concluded, then the Act is in violation of the Appoint-
ments Clause.

The line between “inferior” and “principal” officers is one 
that is far from clear, and the Framers provided little guid-
ance into where it should be drawn. See, e. g., 2 J. Story, 
Commentaries on the Constitution § 1536, pp. 397-398 (3d ed. 
1858) (“In the practical course of the government there does 
not seem to have been any exact line drawn, who are and who 
are not to be deemed inferior officers, in the sense of the con-
stitution, whose appointment does not necessarily require 
the concurrence of the senate”). We need not attempt here 
to decide exactly where the line falls between the two types 
of officers, because in our view appellant clearly falls on the 
“inferior officer” side of that line. Several factors lead to 
this conclusion.

First, appellant is subject to removal by a higher Execu-
tive Branch official. Although appellant may not be “subor-
dinate” to the Attorney General (and the President) insofar 
as she possesses a degree of independent discretion to exer-
cise the powers delegated to her under the Act, the fact that 
she can be removed by the Attorney General indicates that 
she is to some degree “inferior” in rank and authority. Sec-
ond, appellant is empowered by the Act to perform only 
certain, limited duties. An independent counsel’s role is 
restricted primarily to investigation and, if appropriate, 
prosecution for certain federal crimes. Admittedly, the Act 
delegates to appellant “full power and independent authority 
to exercise all investigative and prosecutorial functions and 
powers of the Department of Justice,” § 594(a), but this grant 
of authority does not include any authority to formulate pol-
icy for the Government or the Executive Branch, nor does it 
give appellant any administrative duties outside of those nec-

12 It is clear that appellant is an “officer” of the United States, not an 
“employee.” See Buckley, 424 U. S., at 126, and n. 162.
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essary to operate her office. The Act specifically provides 
that in policy matters appellant is to comply to the extent 
possible with the policies of the Department. § 594(f).

Third, appellant’s office is limited in jurisdiction. Not only 
is the Act itself restricted in applicability to certain federal 
officials suspected of certain serious federal crimes, but an 
independent counsel can only act within the scope of the ju-
risdiction that has been granted by the Special Division pur-
suant to a request by the Attorney General. Finally, appel-
lant’s office is limited in tenure. There is concededly no time 
limit on the appointment of a particular counsel. Nonethe-
less, the office of independent counsel is “temporary” in the 
sense that an independent counsel is appointed essentially to 
accomplish a single task, and when that task is over the office 
is terminated, either by the counsel herself or by action of the 
Special Division. Unlike other prosecutors, appellant has no 
ongoing responsibilities that extend beyond the accomplish-
ment of the mission that she was appointed for and author-
ized by the Special Division to undertake. In our view, 
these factors relating to the “ideas of tenure, duration . . . 
and duties” of the independent counsel, Germaine, supra, at 
511, are sufficient to establish that appellant is an “inferior” 
officer in the constitutional sense.

This conclusion is consistent with our few previous deci-
sions that considered the question whether a particular 
Government official is a “principal” or an “inferior” officer. 
In United States v. Eaton, 169 U. S. 331 (1898), for example, 
we approved Department of State regulations that allowed 
executive officials to appoint a “vice-consul” during the 
temporary absence of the consul, terming the “vice-consul” 
a “subordinate officer” notwithstanding the Appointment 
Clause’s specific reference to “Consuls” as principal officers. 
As we stated: “Because the subordinate officer is charged 
with the performance of the duty of the superior for a limited 
time and under special and temporary conditions he is not 
thereby transformed into the superior and permanent offi-
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cial.” Id., at 343. In Ex parte Siebold, 100 U. S. 371 
(1880), the Court found that federal “supervisor[s] of elec-
tions,” who were charged with various duties involving over-
sight of local congressional elections, see id., at 379-380, were 
inferior officers for purposes of the Clause. In Go-Bart Im-
porting Co. v. United States, 282 U. S. 344, 352-353 (1931), 
we held that “United States commissioners are inferior offi-
cers.” Id., at 352. These commissioners had various judi-
cial and prosecutorial powers, including the power to arrest 
and imprison for trial, to issue warrants, and to institute 
prosecutions under “laws relating to the elective franchise 
and civil rights.” Id., at 353, n. 2. All of this is consistent 
with our reference in United States v. Nixon, 418 U. S. 683, 
694, 696 (1974), to the office of Watergate Special Prosecu-
tor—whose authority was similar to that of appellant, see id., 
at 694, n. 8—as a “subordinate officer.”

This does not, however, end our inquiry under the Ap-
pointments Clause. Appellees argue that even if appellant is 
an “inferior” officer, the Clause does not empower Congress 
to place the power to appoint such an officer outside the Ex-
ecutive Branch. They contend that the Clause does not con-
template congressional authorization of “interbranch appoint-
ments,” in which an officer of one branch is appointed by 
officers of another branch. The relevant language of the Ap-
pointments Clause is worth repeating. It reads: “ . . . but 
the Congress may by Law vest the Appointment of such infe-
rior Officers, as they think proper, in the President alone, in 
the courts of Law, or in the Heads of Departments.” On its 
face, the language of this “excepting clause” admits of no 
limitation on interbranch appointments. Indeed, the inclu-
sion of “as they think proper” seems clearly to give Congress 
significant discretion to determine whether it is “proper” to 
vest the appointment of, for example, executive officials in 
the “courts of Law.” We recognized as much in one of our 
few decisions in this area, Ex parte Siebold, supra, where we 
stated:
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“It is no doubt usual and proper to vest the appointment 
of inferior officers in that department of the government, 
executive or judicial, or in that particular executive de-
partment to which the duties of such officers appertain. 
But there is no absolute requirement to this effect in the 
Constitution; and, if there were, it would be difficult in 
many cases to determine to which department an office 
properly belonged. . . .

“But as the Constitution stands, the selection of the 
appointing power, as between the functionaries named, 
is a matter resting in the discretion of Congress. And, 
looking at the subject in a practical light, it is perhaps 
better that it should rest there, than that the country 
should be harassed by the endless controversies to which 
a more specific direction on this subject might have 
given rise.” Id., at 397-398.

Our only decision to suggest otherwise, Ex parte Hennen, 13 
Pet. 230 (1839), from which the first sentence in the above 
quotation from Siebold was derived, was discussed in Siebold 
and distinguished as “not intended to define the constitu-
tional power of Congress in this regard, but rather to express 
the law or rule by which it should be governed.” 100 U. S., 
at 398. Outside of these two cases, there is very little, if 
any, express discussion of the propriety of interbranch ap-
pointments in our decisions, and we see no reason now to de-
part from the holding of Siebold that such appointments are 
not proscribed by the excepting clause.

We also note that the history of the Clause provides no 
support for appellees’ position. Throughout most of the 
process of drafting the Constitution, the Convention concen-
trated on the problem of who should have the authority to 
appoint judges. At the suggestion of James Madison, the 
Convention adopted a proposal that the Senate should have 
this authority, 1 Records of the Federal Convention of 1787, 
pp. 232-233 (M. Farrand ed. 1966), and several attempts to 
transfer the appointment power to the President were re-
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jected. See 2 id., at 42-44, 80-83. The August 6, 1787, 
draft of the Constitution reported by the Committee of Detail 
retained Senate appointment of Supreme Court Judges, pro-
vided also for Senate appointment of ambassadors, and 
vested in the President the authority to “appoint officers in 
all cases not otherwise provided for by this Constitution.” 
Id., at 183, 185. This scheme was maintained until Septem-
ber 4, when the Committee of Eleven reported its sugges-
tions to the Convention. This Committee suggested that the 
Constitution be amended to state that the President “shall 
nominate and by and with the advice and consent of the Sen-
ate shall appoint ambassadors, and other public Ministers, 
Judges of the Supreme Court, and all other Officers of 
the [United States], whose appointments are not otherwise 
herein provided for. ” Id., at 498-499. After the addition of 
“Consuls” to the list, the Committee’s proposal was adopted, 
id., at 539, and was subsequently reported to the Convention 
by the Committee of Style. See id., at 599. It was at this 
point, on September 15, that Gouverneur Morris moved to 
add the Excepting Clause to Art. II, §2. Id., at 627. The 
one comment made on this motion was by Madison, who felt 
that the Clause did not go far enough in that it did not allow 
Congress to vest appointment powers in “Superior Officers 
below Heads of Departments.” The first vote on Morris’ 
motion ended in a tie. It was then put forward a second 
time, with the urging that “some such provision [was] too 
necessary, to be omitted.” This time the proposal was 
adopted. Id., at 627-628. As this discussion shows, there 
was little or no debate on the question whether the Clause 
empowers Congress to provide for interbranch appoint-
ments, and there is nothing to suggest that the Framers 
intended to prevent Congress from having that power.

We do not mean to say that Congress’ power to provide for 
interbranch appointments of “inferior officers” is unlimited. 
In addition to separation-of-powers concerns, which would 
arise if such provisions for appointment had the potential to 
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impair the constitutional functions assigned to one of the 
branches, Siebold itself suggested that Congress’ decision to 
vest the appointment power in the courts would be improper 
if there was some “incongruity” between the functions nor-
mally performed by the courts and the performance of their 
duty to appoint. 100 U. S., at 398 (“[T]he duty to appoint 
inferior officers, when required thereto by law, is a constitu-
tional duty of the courts; and in the present case there is no 
such incongruity in the duty required as to excuse the courts 
from its performance, or to render their acts void”). In this 
case, however, we do not think it impermissible for Congress 
to vest the power to appoint independent counsel in a spe-
cially created federal court. We thus disagree with the 
Court of Appeals’ conclusion that there is an inherent in-
congruity about a court having the power to appoint prosecu-
torial officers.13 We have recognized that courts may ap-
point private attorneys to act as prosecutor for judicial 
contempt judgments. See Young v. United States ex rel. 
Vuitton et Fils S. A., 481 U. S. 787 (1987). In Go-Bart Im-
porting Co. v. United States, 282 U. S. 344 (1931), we ap-
proved court appointment of United States commissioners, 
who exercised certain limited prosecutorial powers. Id., at 
353, n. 2. In Siebold, as well, we indicated that judicial ap-
pointment of federal marshals, who are “executive officer[s],” 
would not be inappropriate. Lower courts have also upheld 
interim judicial appointments of United States Attorneys, 
see United States v. Solomon, 216 F. Supp. 835 (SDNY 
1963), and Congress itself has vested the power to make 
these interim appointments in the district courts, see 28

18 Indeed, in light of judicial experience with prosecutors in criminal 
cases, it could be said that courts are especially well qualified to appoint 
prosecutors. This is not a case in which judges are given power to appoint 
an officer in an area in which they have no special knowledge or expertise, 
as in, for example, a statute authorizing the courts to appoint officials 
in the Department of Agriculture or the Federal Energy Regulatory 
Commission.
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U. S. C. § 546(d) (1982 ed., Supp. V).14 Congress, of course, 
was concerned when it created the office of independent 
counsel with the conflicts of interest that could arise in situa-
tions when the Executive Branch is called upon to investigate 
its own high-ranking officers. If it were to remove the ap-
pointing authority from the Executive Branch, the most logi-
cal place to put it was in the Judicial Branch. In the light of 
the Act’s provision making the judges of the Special Division 
ineligible to participate in any matters relating to an inde-
pendent counsel they have appointed, 28 U. S. C. § 49(f) 
(1982 ed., Supp. V), we do not think that appointment of the 
independent counsel by the court runs afoul of the constitu-
tional limitation on “incongruous” interbranch appointments.

IV
Appellees next contend that the powers vested in the Spe-

cial Division by the Act conflict with Article III of the Con-
stitution. We have long recognized that by the express pro-
vision of Article III, the judicial power of the United States is 
limited to “Cases” and “Controversies.” See Muskrat v. 
United States, 219 U. S. 346, 356 (1911). As a general rule, 
we have broadly stated that “executive or administrative du-
ties of a nonjudicial nature may not be imposed on judges 
holding office under Art. Ill of the Constitution.” Buckley, 
424 U. S., at 123 (citing United States v. Ferreira, 13 How. 
40 (1852); Hayburn’s Case, 2 Dall. 409 (1792)).15 The pur-

14 We note also the longstanding judicial practice of appointing defense 
attorneys for individuals who are unable to afford representation, see 18 
U. S. C. §3006A(b) (1982 ed., Supp. V), notwithstanding the possibility 
that the appointed attorney may appear in court before the judge who ap-
pointed him.

15 In several cases, the Court has indicated that Article III “judicial 
Power” does not extend to duties that are more properly performed by the 
Executive Branch. Hayburn’s Case, for example, involved a statute em-
powering federal and state courts to set pensions for disabled veterans of 
the Revolutionary War. See Act of Mar. 23, 1792, ch. 11, 1 Stat. 243. 
The Act “undertook to devolve upon the Circuit Court of the United States 
the duty of examining proofs, of determining what amount of the monthly
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pose of this limitation is to help ensure the independence of 
the Judicial Branch and to prevent the Judiciary from en-
croaching into areas reserved for the other branches. See 
United States Parole Comm’n v. Geraghty, 445 U. S. 388, 
396 (1980). With this in mind, we address in turn the vari-
ous duties given to the Special Division by the Act.

Most importantly, the Act vests in the Special Division 
the power to choose who will serve as independent counsel 
and the power to define his or her jurisdiction. § 593(b). 
Clearly, once it is accepted that the Appointments Clause 
gives Congress the power to vest the appointment of officials 
such as the independent counsel in the “courts of Law,” there 
can be no Article III objection to the Special Division’s exer-
cise of that power, as the power itself derives from the Ap-
pointments Clause, a source of authority for judicial action

pay would be equivalent to the disability ascertained, and to certify the 
same to the Secretary of War.” Muskrat, 219 U. S., at 352. The court’s 
decision was to be reported to the Secretary of War, who had the discre-
tion to either adopt or reject the court’s findings. Ibid. This Court did 
not reach the constitutional issue in Hayburn’s Case, but the opinions of 
several Circuit Courts were reported in the margins of the Court’s decision 
in that case, and have since been taken to reflect a proper understanding of 
the role of the Judiciary under the Constitution. See, e. g., Ferreira, 13 
How., at 50-51.

In Ferreira, Congress passed a statute authorizing a federal court in 
Florida to hear and adjudicate claims for losses for which the United States 
was to be held responsible under the 1819 treaty with Spain that ceded 
Florida to the United States. Id., at 45. As in Hayburn’s Case, the re-
sults of the court proceeding were to be reported to an executive official, 
the Secretary of the Treasury, who would make the final determination 
whether to pay the claims. 13 How., at 47. The Court recognized that 
the powers conferred on the judge by the statute were “judicial in their 
nature,” in that they involved “judgment and discretion.” Id., at 48. 
Nonetheless, they were not “judicial ... in the sense in which judicial 
power is granted by the Constitution to the courts of the United States.” 
Ibid. Because the District Court’s decision in Ferreira was not an exer-
cise of Article III judicial power, the Court ruled that it had no jurisdiction 
to hear the appeal. Id., at 51-52.
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that is independent of Article III.16 Appellees contend, how-
ever, that the Division’s Appointments Clause powers do not 
encompass the power to define the independent counsel’s 
jurisdiction. We disagree. In our view, Congress’ power 
under the Clause to vest the “Appointment” of inferior offi-
cers in the courts may, in certain circumstances, allow Con-
gress to give the courts some discretion in defining the 
nature and scope of the appointed official’s authority. Par-
ticularly when, as here, Congress creates a temporary “of-
fice” the nature and duties of which will by necessity vary 
with the factual circumstances giving rise to the need for an 
appointment in the first place, it may vest the power to de-
fine the scope of the office in the court as an incident to the 
appointment of the officer pursuant to the Appointments 
Clause. This said, we do not think that Congress may give 
the Division unlimited discretion to determine the independ-
ent counsel’s jurisdiction. In order for the Division’s defini-
tion of the counsel’s jurisdiction to be truly “incidental” to its 
power to appoint, the jurisdiction that the court decides upon 
must be demonstrably related to the factual circumstances 
that gave rise to the Attorney General’s investigation and re-
quest for the appointment of the independent counsel in the 
particular case.17

16 We do not think that judicial exercise of the power to appoint, per se, 
is in any way inconsistent as a functional matter with the courts’ exercise of 
their Article III powers. We note that courts have long participated in 
the appointment of court officials such as United States commissioners or 
magistrates, see Go-Bart Importing Co. n . United States, 282 U. S. 344 
(1931); 28 U. S. C. § 631(a), without disruption of normal judicial functions. 
And certainly the Court in Ex parte Hennen, 13 Pet. 230 (1839), deemed it 
entirely appropriate that a court should have the authority to appoint its 
own clerk.

17 Our conclusion that the power to define the counsel’s jurisdiction is in-
cidental to the power to appoint also applies to the Division’s authority to 
expand the jurisdiction of the counsel upon request of the Attorney Gen-
eral under § 593(c)(2).
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The Act also vests in the Special Division various powers 
and duties in relation to the independent counsel that, be-
cause they do not involve appointing the counsel or defining 
his or her jurisdiction, cannot be said to derive from the Divi-
sion’s Appointments Clause authority. These duties include 
granting extensions for the Attorney General’s preliminary 
investigation, § 592(a)(3); receiving the report of the Attor-
ney General at the conclusion of his preliminary investi-
gation, §§ 592(b)(1), 593(c)(2)(B); referring matters to the 
counsel upon request, § 594(e)18; receiving reports from the 
counsel regarding expenses incurred, § 594(h)(1)(A); receiv-
ing a report from the Attorney General following the removal 
of an independent counsel, § 596(a)(2); granting attorney’s 
fees upon request to individuals who were investigated but 
not indicted by an independent counsel, § 593(f); receiv-
ing a final report from the counsel, § 594(h)(1)(B); deciding 
whether to release the counsel’s final report to Congress or 
the public and determining whether any protective orders 
should be issued, § 594(h)(2); and terminating an independent 
counsel when his or her task is completed, § 596(b)(2).

Leaving aside for the moment the Division’s power to ter-
minate an independent counsel, we do not think that Article 
III absolutely prevents Congress from vesting these other 
miscellaneous powers in the Special Division pursuant to the 
Act. As we observed above, one purpose of the broad prohi-
bition upon the courts’ exercise of “executive or adminis-
trative duties of a nonjudicial nature,” Buckley, 424 U. S., at 
123, is to maintain the separation between the Judiciary and 
the other branches of the Federal Government by ensuring 
that judges do not encroach upon executive or legislative au-
thority or undertake tasks that are more properly accom-

18 In our view, this provision does not empower the court to expand the 
original scope of the counsel’s jurisdiction; that may be done only upon re-
quest of the Attorney General pursuant to § 593(c)(2). At most, § 594(e) 
authorizes the court simply to refer matters that are “relate[d] to the inde-
pendent counsel’s prosecutorial jurisdiction” as already defined.
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plished by those branches. In this case, the miscellaneous 
powers described above do not impermissibly trespass upon 
the authority of the Executive Branch. Some of these alleg-
edly “supervisory” powers conferred on the court are pas-
sive: the Division merely “receives” reports from the counsel 
or the Attorney General, it is not entitled to act on them or to 
specifically approve or disapprove of their contents. Other 
provisions of the Act do require the court to exercise some 
judgment and discretion,19 but the powers granted by these 
provisions are themselves essentially ministerial. The Act 
simply does not give the Division the power to “supervise” 
the independent counsel in the exercise of his or her investi-
gative or prosecutorial authority. And, the functions that 
the Special Division is empowered to perform are not inher-
ently “Executive”; indeed, they are directly analogous to 
functions that federal judges perform in other contexts, such 
as deciding whether to allow disclosure of matters occurring 
before a grand jury, see Fed. Rule Crim. Proc. 6(e), deciding 
to extend a grand jury investigation, Rule 6(g), or awarding 
attorney’s fees, see, e. g., 42 U. S. C. § 1988.20

19 The Special Division must determine whether the Attorney General 
has shown “good cause” for his or her request for an extension of the time 
limit on his or her preliminary investigation, § 592(a)(3); the court must de-
cide whether and to what extent it should release to the public the coun-
sel’s final report or the Attorney General’s removal report, §§ 596(a)(2), 
(b)(2); and the court may consider the propriety of a request for attorney’s 
fees, § 593(f).

20 By way of comparison, we also note that federal courts and judges 
have long performed a variety of functions that, like the functions involved 
here, do not necessarily or directly involve adversarial proceedings within 
a trial or appellate court. For example, federal courts have traditionally 
supervised grand juries and assisted in their “investigative function” by, if 
necessary, compelling the testimony of witnesses. See Brown n . United 
States, 359 U. S. 41, 49 (1959). Federal courts also participate in the issu-
ance of search warrants, see Fed. Rule Crim. Proc. 41, and review applica-
tions for wiretaps, see 18 U. S. C. §§ 2516, 2518 (1982 ed. and Supp. IV), 
both of which may require a court to consider the nature and scope of crimi-
nal investigations on the basis of evidence or affidavits submitted in an ex 
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We are more doubtful about the Special Division’s power to 
terminate the office of the independent counsel pursuant to 
§ 596(b)(2). As appellees suggest, the power to terminate, 
especially when exercised by the Division on its own motion, 
is “administrative” to the extent that it requires the Special 
Division to monitor the progress of proceedings of the inde-
pendent counsel and come to a decision as to whether the 
counsel’s job is “completed.” §596(b)(2). It also is not a 
power that could be considered typically “judicial,” as it has 
few analogues among the court’s more traditional powers. 
Nonetheless, we do not, as did the Court of Appeals, view 
this provision as a significant judicial encroachment upon ex-
ecutive power or upon the prosecutorial discretion of the in-
dependent counsel.

We think that the Court of Appeals overstated the matter 
when it described the power to terminate as a “broadsword 
and . . . rapier” that enables the court to “control the pace 
and depth of the independent counsel’s activities.” 267 U. S. 
App. D. C., at 217, 838 F. 2d, at 515. The provision has not 
been tested in practice, and we do not mean to say that an 
adventurous special court could not reasonably construe the 
provision as did the Court of Appeals; but it is the duty of 
federal courts to construe a statute in order to save it from 
constitutional infirmities, see, e. g., Commodity Futures 
Trading Comm’n v. Schor, 478 U. S. 833, 841 (1986), and to 
that end we think a narrow construction is appropriate here. 
The termination provisions of the Act do not give the Special 
Division anything approaching the power to remove the coun-
sel while an investigation or court proceeding is still under-
way—this power is vested solely in the Attorney General. 
As we see it, “termination” may occur only when the duties of

parte proceeding. In Young v. United States ex rel. Vuitton et Fils S. A., 
481 U. S. 787, 793-802 (1987), we recognized that federal courts possess 
inherent authority to initiate contempt proceedings for disobedience to 
their orders, and this authority necessarily includes the ability to appoint a 
private attorney to prosecute the contempt.
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the counsel are truly “completed” or “so substantially com-
pleted” that there remains no need for any continuing action 
by the independent counsel.21 It is basically a device for 
removing from the public payroll an independent counsel who 
has served his or her purpose, but is unwilling to acknowl-
edge the fact. So construed, the Special Division’s power to 
terminate does not pose a sufficient threat of judicial intru-
sion into matters that are more properly within the Execu-
tive’s authority to require that the Act be invalidated as 
inconsistent with Article III.

Nor do we believe, as appellees contend, that the Special 
Division’s exercise of the various powers specifically granted 
to it under the Act poses any threat to the “impartial and in-
dependent federal adjudication of claims within the judicial 
power of the United States.” Commodity Futures Trading 
Comm’n v. Schor, supra, at 850. We reach this conclusion 
for two reasons. First, the Act as it currently stands gives 
the Special Division itself no power to review any of the ac-
tions of the independent counsel or any of the actions of the 
Attorney General with regard to the counsel. Accordingly, 
there is no risk of partisan or biased adjudication of claims 
regarding the independent counsel by that court. Second, 
the Act prevents members of the Special Division from par-
ticipating in “any judicial proceeding concerning a matter 
which involves such independent counsel while such inde-
pendent counsel is serving in that office or which involves the 
exercise of such independent counsel’s official duties, regard-

21 As the dissenting opinion noted below, the termination provision was 
“intended to serve only as a measure of last resort.” See In re Sealed 
Case, 267 U. S. App. D. C. 178, 224, n. 13, 838 F. 2d 476, 522, n. 13 (1988). 
The Senate Report on the provision states:
“This paragraph provides for the unlikely situation where a special pros-
ecutor may try to remain as special prosecutor after his responsibilities 
under this chapter are completed. . . . The drastic remedy of terminating 
the office of special prosecutor without the consent of the special prosecu-
tor should obviously be executed with caution.” S. Rep. No. 95-170, p. 75 
(1977).
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less of whether such independent counsel is still serving in 
that office.” 28 U. S. G. §49(f) (1982 ed., Supp. V) (empha-
sis added); see also § 596(a)(3) (preventing members of the 
Special Division from participating in review of the Attorney 
General’s decision to remove an independent counsel). We 
think both the special court and its judges are sufficiently iso-
lated by these statutory provisions from the review of the ac-
tivities of the independent counsel so as to avoid any taint of 
the independence of the Judiciary such as would render the 
Act invalid under Article III.

We emphasize, nevertheless, that the Special Division has 
no authority to take any action or undertake any duties that 
are not specifically authorized by the Act. The gradual ex-
pansion of the authority of the Special Division might in an-
other context be a bureaucratic success story, but it would be 
one that would have serious constitutional ramifications. 
The record in other cases involving independent counsel indi-
cate that the Special Division has at times given advisory 
opinions or issued orders that are not directly authorized by 
the Act. Two examples of this were cited by the Court of 
Appeals, which noted that the Special Division issued “or-
ders” that ostensibly exempted the independent counsel from 
conflict-of-interest laws. See 267 U. S. App. D. C., at 216, 
and n. 60, 838 F. 2d, at 514, and n. 60 (citing In re Deaver, 
No. 86-2 (CADC Special Division, July 2, 1986), and In re 
Olson, No. 86-1 (CADC Special Division, June 18, 1986)). 
In another case, the Division reportedly ordered that a coun-
sel postpone an investigation into certain allegations until the 
completion of related state criminal proceedings. See H. R. 
Rep. Conf. Rep. No. 100-452, p. 26 (1987). The propriety of 
the Special Division’s actions in these instances is not before 
us as such, but we nonetheless think it appropriate to point 
out not only that there is no authorization for such actions in 
the Act itself, but that the Division’s exercise of unauthorized 
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powers risks the transgression of the constitutional limita-
tions of Article III that we have just discussed.22

V
We now turn to consider whether the Act is invalid under 

the constitutional principle of separation of powers. Two re-
lated issues must be addressed: The first is whether the pro-
vision of the Act restricting the Attorney General’s power to 
remove the independent counsel to only those instances in 
which he can show “good cause,” taken by itself, impermissi-
bly interferes with the President’s exercise of his constitu-
tionally appointed functions. The second is whether, taken 
as a whole, the Act violates the separation of powers by 
reducing the President’s ability to control the prosecutorial 
powers wielded by the independent counsel.

A
Two Terms ago we had occasion to consider whether it was 

consistent with the separation of powers for Congress to pass 
a statute that authorized a Government official who is remov-
able only by Congress to participate in what we found to be 
“executive powers.” Bowsher v. Synar, 478 U. S. 714, 730 
(1986). We held in Bowsher that “Congress cannot reserve 

22 We see no impropriety in the Special Division’s actions with regard to 
its response to appellant’s request for referral of additional matters in this 
case. See In re Olson, 260 U. S. App. D. C. 168, 818 F. 2d 34 (Special 
Division 1987). The Division has statutory authority to respond to appel-
lant’s request pursuant to § 594(e), and it was only proper that it first con-
sider whether it could exercise its statutory authority without running 
afoul of the Constitution. As to the Division’s alleged “reinterpretation” 
of its original grant of jurisdiction, the power to “reinterpret” or clarify the 
original grant may be seen as incidental to the court’s referral power. 
After all, in order to decide whether to refer a matter to the counsel, the 
court must be able to determine whether the matter falls within the scope 
of the original grant. See n. 18, supra. We express no view on the mer-
its of the Division’s interpretation of the original grant or of its ruling in 
regard its power to refer matters that the Attorney General has previously 
refused to refer.
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for itself the power of removal of an officer charged with the 
execution of the laws except by impeachment.” Id., at 726. 
A primary antecedent for this ruling was our 1926 decision in 
Myers n . United States, 272 U. S. 52. Myers had considered 
the propriety of a federal statute by which certain postmas-
ters of the United States could be removed by the President 
only “by and with the advice and consent of the Senate.” 
There too, Congress’ attempt to involve itself in the removal 
of an executive official was found to be sufficient grounds to 
render the statute invalid. As we observed in Bowsher, the 
essence of the decision in Myers was the judgment that the 
Constitution prevents Congress from “draw[ing] to itself. . . 
the power to remove or the right to participate in the exer-
cise of that power. To do this would be to go beyond the 
words and implications of the [Appointments Clause] and to 
infringe the constitutional principle of the separation of gov-
ernmental powers.” Myers, supra, at 161.

Unlike both Bowsher and Myers, this case does not involve 
an attempt by Congress itself to gain a role in the removal of 
executive officials other than its established powers of im-
peachment and conviction. The Act instead puts the re-
moval power squarely in the hands of the Executive Branch; 
an independent counsel may be removed from office, “only by 
the personal action of the Attorney General, and only for 
good cause.” § 596(a)(1).23 There is no requirement of 
congressional approval of the Attorney General’s removal de-
cision, though the decision is subject to judicial review. 
§ 596(a)(3). In our view, the removal provisions of the Act 
make this case more analogous to Humphrey’s Executor v. 
United States, 295 U. S. 602 (1935), and Wiener v. United 
States, 357 U. S. 349 (1958), than to Myers or Bowsher.

23 As noted, an independent counsel may also be removed through im-
peachment and conviction. In addition, the Attorney General may remove a 
counsel for “physical disability, mental incapacity, or any other condition that 
substantially impairs the performance” of his or her duties. § 596(a)(1).
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In Humphrey's Executor, the issue was whether a statute 
restricting the President’s power to remove the Commission-
ers of the Federal Trade Commission (FTC) only for “ineffi-
ciency, neglect of duty, or malfeasance in office” was consist-
ent with the Constitution. 295 U. S., at 619. We stated 
that whether Congress can “condition the [President’s power 
of removal] by fixing a definite term and precluding a re-
moval except for cause, will depend upon the character of the 
office.” Id., at 631. Contrary to the implication of some 
dicta in Myers,24 the President’s power to remove Govern-
ment officials simply was not “all-inclusive in respect of civil 
officers with the exception of the judiciary provided for by 
the Constitution.” 295 U. S., at 629. At least in regard to 
“quasi-legislative” and “quasi-judicial” agencies such as the 
FTC,25 “[t]he authority of Congress, in creating [such] agen-
cies, to require them to act in discharge of their duties inde-
pendently of executive control. . . includes, as an appropri-
ate incident, power to fix the period during which they shall 
continue in office, and to forbid their removal except for 
cause in the meantime.” Ibid. In Humphrey's Executor, 
we found it “plain” that the Constitution did not give the 
President “illimitable power of removal” over the officers of 
independent agencies. Ibid. Were the President to have 

24 The Court expressly disapproved of any statements in Myers that “are 
out of harmony” with the views expressed in Humphrey's Executor. 295 
U. S., at 626. We recognized that the only issue actually decided in Myers 
was that “the President had power to remove a postmaster of the first 
class, without the advice and consent of the Senate as required by act of 
Congress.” 295 U. S., at 626.

25See id., at 627-628. We described the FTC as “an administrative 
body created by Congress to carry into effect legislative policies embodied 
in the statute in accordance with the legislative standard therein pre-
scribed, and to perform other specified duties as a legislative or as a judi-
cial aid.” Such an agency was not “an arm or an eye of the executive,” and 
the commissioners were intended to perform their duties “without execu-
tive leave and . . . free from executive control.” Id., at 628. As we put it 
at the time, the powers of the FTC were not “purely” executive, but were 
“quasi-legislative or quasi-judicial.” Ibid.
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the power to remove FTC Commissioners at will, the “coer-
cive influence” of the removal power would “threate[n] the 
independence of [the] commission.” Id., at 630.

Similarly, in Wiener we considered whether the President 
had unfettered discretion to remove a member of the War 
Claims Commission, which had been established by Congress 
in the War Claims Act of 1948, 62 Stat. 1240. The Commis-
sion’s function was to receive and adjudicate certain claims 
for compensation from those who had suffered personal in-
jury or property damage at the hands of the enemy during 
World War II. Commissioners were appointed by the Presi-
dent, with the advice and consent of the Senate, but the stat-
ute made no provision for the removal of officers, perhaps be-
cause the Commission itself was to have a limited existence. 
As in Humphrey's Executor, however, the Commissioners 
were entrusted by Congress with adjudicatory powers that 
were to be exercised free from executive control. In this 
context, “Congress did not wish to have hang over the Com-
mission the Damocles’ sword of removal by the President for 
no reason other than that he preferred to have on that Com-
mission men of his own choosing.” 357 U. S., at 356. Ac-
cordingly, we rejected the President’s attempt to remove a 
Commissioner “merely because he wanted his own appoin-
tees on [the] Commission,” stating that “no such power is 
given to the President directly by the Constitution, and none 
is impliedly conferred upon him by statute.” Ibid.

Appellees contend that Humphrey's Executor and Wiener 
are distinguishable from this case because they did not in-
volve officials who performed a “core executive function.” 
They argue that our decision in Humphrey's Executor rests 
on a distinction between “purely executive” officials and offi-
cials who exercise “quasi-legislative” and “quasi-judicial” 
powers. In their view, when a “purely executive” official is 
involved, the governing precedent is Myers, not Humphrey's 
Executor. See Humphrey's Executor, supra, at 628. And, 
under Myers, the President must have absolute discretion to 
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discharge “purely” executive officials at will. See Myers, 
272 U. S., at 132-134.2 26

We undoubtedly did rely on the terms “quasi-legislative” 
and “quasi-judicial” to distinguish the officials involved in 
Humphrey’s Executor and Wiener from those in Myers, but 
our present considered view is that the determination of 
whether the Constitution allows Congress to impose a “good 
cause”-type restriction on the President’s power to remove 
an official cannot be made to turn on whether or not that 
official is classified as “purely executive.”27 The analysis 
contained in our removal cases is designed not to define rigid 
categories of those officials who may or may not be removed 
at will by the President,28 but to ensure that Congress does 

2SThis same argument was raised by the Solicitor General in Boivsher v.
Synar, 478 U. S. 714 (1986), although as Just ice  Whit e  noted in dissent 
in that case, the argument was clearly not accepted by the Court at that 
time. Id., at 738-739, and nn. 1-3.

27 Indeed, this Court has never held that the Constitution prevents Con-
gress from imposing limitations on the President’s power to remove all ex-
ecutive officials simply because they wield “executive” power. Myers it-
self expressly distinguished cases in which Congress had chosen to vest the 
appointment of “inferior” executive officials in the head of a department. 
See 272 U. S., at 161-163, 164. In such a situation, we saw no specific 
constitutional impediment to congressionally imposed restrictions on the 
President’s removal powers. See also United States v. Perkins, 116 U. S. 
483, 485 (1886) (“ ‘The constitutional authority in Congress to thus vest the 
appointment [of inferior officers in the heads of departments] implies au-
thority to limit, restrict, and regulate the removal by such laws as Con-
gress may enact in relation to the officers so appointed’”) (quoting the 
Court of Claims’ decision in the case).

28 The difficulty of defining such categories of “executive” or “quasi- 
legislative” officials is illustrated by a comparison of our decisions in cases 
such as Humphrey's Executor, Buckley v. Valeo, 424 U. S. 1, 140-141 
(1976), and Boivsher, supra, at 732-734. In Buckley, we indicated that 
the functions of the Federal Election Commission are “administrative,” and 
“more legislative and judicial in nature,” and are “of kinds usually per-
formed by independent regulatory agencies or by some department in the 
Executive Branch under the direction of an Act of Congress.” 424 U. S., 
at 140-141. In Bowsher, we found that the functions of the Comptroller 
General were “executive” in nature, in that he was required to “exercise 
judgment concerning facts that affect the application of the Act,” and he 
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not interfere with the President’s exercise of the “executive 
power” and his constitutionally appointed duty to “take 
care that the laws be faithfully executed” under Article IL 
Myers was undoubtedly correct in its holding, and in its 
broader suggestion that there are some “purely executive” 
officials who must be removable by the President at will if he 
is to be able to accomplish his constitutional role.29 See 272 
U. S., at 132-134. But as the Court noted in Wiener:

“The assumption was short-lived that the Myers case 
recognized the President’s inherent constitutional power 
to remove officials no matter what the relation of the ex-
ecutive to the discharge of their duties and no matter 
what restrictions Congress may have imposed regarding 
the nature of their tenure.” 357 U. S., at 352.

At the other end of the spectrum from Myers, the charac-
terization of the agencies in Humphrey’s Executor and Wie-

must “interpret the provisions of the Act to determine precisely what bud-
getary calculations are required.” 478 U. S., at 733. Compare this with 
the description of the FTC’s powers in Humphrey’s Executor, which we 
stated “occupie[d] no place in the executive department”: “The [FTC] is an 
administrative body created by Congress to carry into effect legislative 
policies embodied in the statute in accordance with the legislative standard 
therein prescribed, and to perform other specified duties as a legislative or 
as a judicial aid.” 295 U. S., at 628. As Jus tice  Whi te  noted in his dis-
sent in Bowsher, it is hard to dispute that the powers of the FTC at the 
time of Humphrey’s Executor would at the present time be considered “ex-
ecutive,” at least to some degree. See 478 U. S., at 761, n. 3.

29 The dissent says that the language of Article II vesting the executive 
power of the United States in the President requires that every officer of 
the United States exercising any part of that power must serve at the 
pleasure of the President and be removable by him at will. Post, at 705. 
This rigid demarcation—a demarcation incapable of being altered by law in 
the slightest degree, and applicable to tens of thousands of holders of of-
fices neither known nor foreseen by the Framers—depends upon an ex-
trapolation from general constitutional language which we think is more 
than the text will bear. It is also contrary to our holding in United States 
v. Perkins, supra, decided more than a century ago.
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ner as “quasi-legislative” or “quasi-judicial” in large part 
reflected our judgment that it was not essential to the Presi-
dent’s proper execution of his Article II powers that these 
agencies be headed up by individuals who were removable at 
will.30 We do not mean to suggest that an analysis of the 
functions served by the officials at issue is irrelevant. But 
the real question is whether the removal restrictions are of 
such a nature that they impede the President’s ability to per-
form his constitutional duty, and the functions of the officials 
in question must be analyzed in that light.

Considering for the moment the “good cause” removal pro-
vision in isolation from the other parts of the Act at issue in 
this case, we cannot say that the imposition of a “good cause” 
standard for removal by itself unduly trammels on executive 
authority. There is no real dispute that the functions per-
formed by the independent counsel are “executive” in the 
sense that they are law enforcement functions that typically 
have been undertaken by officials within the Executive 
Branch. As we noted above, however, the independent 
counsel is an inferior officer under the Appointments Clause, 
with limited jurisdiction and tenure and lacking policymak-
ing or significant administrative authority. Although the 
counsel exercises no small amount of discretion and judgment 
in deciding how to carry out his or her duties under the Act, 
we simply do not see how the President’s need to control the 
exercise of that discretion is so central to the functioning 
of the Executive Branch as to require as a matter of consti-

30 The terms also may be used to describe the circumstances in which 
Congress might be more inclined to find that a degree of independence 
from the Executive, such as that afforded by a “good cause” removal stand-
ard, is necessary to the proper functioning of the agency or official. It is 
not difficult to imagine situations in which Congress might desire that an 
official performing “quasi-judicial” functions, for example, would be free of 
executive or political control.
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tutional law that the counsel be terminable at will by the 
President.31

Nor do we think that the “good cause” removal provision at 
issue here impermissibly burdens the President’s power to 
control or supervise the independent counsel, as an executive 
official, in the execution of his or her duties under the Act. 
This is not a case in which the power to remove an executive 
official has been completely stripped from the President, thus 
providing no means for the President to ensure the “faithful 
execution” of the laws. Rather, because the independent 
counsel may be terminated for “good cause,” the Executive, 
through the Attorney General, retains ample authority to as-
sure that the counsel is competently performing his or her 
statutory responsibilities in a manner that comports with the 
provisions of the Act.32 Although we need not decide in this 
case exactly what is encompassed within the term “good 
cause” under the Act, the legislative history of the removal 
provision also makes clear that the Attorney General may re-
move an independent counsel for “misconduct.” See H. R. 
Conf. Rep. No. 100-452, p. 37 (1987). Here, as with the 
provision of the Act conferring the appointment authority of 

31 We note by way of comparison that various federal agencies whose of-
ficers are covered by “good cause” removal restrictions exercise civil en-
forcement powers that are analogous to the prosecutorial powers wielded 
by an independent counsel. See, e. g., 15 U. S. C. §45(m) (giving the 
FTC the authority to bring civil actions to recover civil penalties for the 
violations of rules respecting unfair competition); 15 U. S. C. §§2061, 
2071, 2076(b)(7)(A) (giving the Consumer Product Safety Commission 
the authority to obtain injunctions and apply for seizure of hazardous 
products).

32 Indeed, during the hearings on the 1982 amendments to the Act, a Jus-
tice Department official testified that the “good cause” standard contained 
in the amendments “would make the special prosecutor no more independ-
ent than officers of the many so-called independent agencies in the execu-
tive branch.” Ethics in Government Act Amendments of 1982, Hearing 
before the Subcommittee on Oversight of Government Management of the 
Senate Committee on Governmental Affairs, 97th Cong., 2d Sess., 7 (1981) 
(Associate Attorney General Giuliani).
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the independent counsel on the special court, the congres-
sional determination to limit the removal power of the Attor-
ney General was essential, in the view of Congress, to estab-
lish the necessary independence of the office. We do not 
think that this limitation as it presently stands sufficiently 
deprives the President of control over the independent coun-
sel to interfere impermissibly with his constitutional obliga-
tion to ensure the faithful execution of the laws.33

B
The final question to be addressed is whether the Act, 

taken as a whole, violates the principle of separation of pow-
ers by unduly interfering with the role of the Executive 
Branch. Time and again we have reaffirmed the importance 
in our constitutional scheme of the separation of govern-
mental powers into the three coordinate branches. See, 
e. g., Bowsher v. Synar, 478 U. S., at 725 (citing Hum-
phrey's Executor, 295 U. S., at 629-630). As we stated in 
Buckley n . Valeo, 424 U. S. 1 (1976), the system of separated 
powers and checks and balances established in the Constitu-
tion was regarded by the Framers as “a self-executing safe-
guard against the encroachment or aggrandizement of one 
branch at the expense of the other.” Id., at 122. We have 
not hesitated to invalidate provisions of law which violate this 
principle. See id., at 123. On the other hand, we have 
never held that the Constitution requires that the three 

33 We see no constitutional problem in the fact that the Act provides for 
judicial review of the removal decision. § 596(a)(3). The purpose of such 
review is to ensure that an independent counsel is removed only in accord-
ance with the will of Congress as expressed in the Act. The possibility of 
judicial review does not inject the Judicial Branch into the removal deci-
sion, nor does it, by itself, put any additional burden on the President’s ex-
ercise of executive authority. Indeed, we note that the legislative history 
of the most recent amendment to the Act indicates that the scope of review 
to be exercised by the courts under § 596(a)(3) is to be “the standards es-
tablished by existing case law on the removal of [other] officials” who are 
subject to “good cause” removal. H. R. Conf. Rep. No. 100-452, p. 37 
(1987).



694 OCTOBER TERM, 1987

Opinion of the Court 487 U. S.

branches of Government “operate with absolute independ-
ence.” United States v. Nixon, 418 U. S., at 707; see also 
Nixon v. Administrator of General Services, 433 U. S. 425, 
442 (1977) (citing James Madison in The Federalist No. 47, 
and Joseph Story in 1 Commentaries on the Constitution 
§ 525 (M. Bigelow, 5th ed. 1905)). In the often-quoted words 
of Justice Jackson:

“While the Constitution diffuses power the better to 
secure liberty, it also contemplates that practice will 
integrate the dispersed powers into a workable govern-
ment. It enjoins upon its branches separateness but 
interdependence, autonomy but reciprocity.” Youngs-
town Sheet & Tube Co. v. Sawyer, 343 U. S. 579, 635 
(1952) (concurring opinion).

We observe first that this case does not involve an attempt 
by Congress to increase its own powers at the expense of 
the Executive Branch. Cf. Commodity Futures Trading 
Comm’n n . Schor, 478 U. S., at 856. Unlike some of our 
previous cases, most recently Bowsher v. Synar, this case 
simply does not pose a “dange[r] of congressional usurpation 
of Executive Branch functions.” 478 U. S., at 727; see also 
INS v. Chadha, 462 U. S. 919, 958 (1983). Indeed, with the 
exception of the power of impeachment—which applies to all 
officers of the United States—Congress retained for itself no 
powers of control or supervision over an independent coun-
sel. The Act does empower certain Members of Congress to 
request the Attorney General to apply for the appointment of 
an independent counsel, but the Attorney General has no 
duty to comply with the request, although he must respond 
within a certain time limit. § 592(g). Other than that, Con-
gress’ role under the Act is limited to receiving reports or 
other information and oversight of the independent coun-
sel’s activities, § 595(a), functions that we have recognized 
generally as being incidental to the legislative function of 
Congress. See McGrain v. Daugherty, 273 U. S. 135, 174 
(1927).
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Similarly, we do not think that the Act works any judicial 
usurpation of properly executive functions. As should be 
apparent from our discussion of the Appointments Clause 
above, the power to appoint inferior officers such as inde-
pendent counsel is not in itself an “executive” function in the 
constitutional sense, at least when Congress has exercised its 
power to vest the appointment of an inferior office in the 
“courts of Law.” We note nonetheless that under the Act 
the Special Division has no power to appoint an independent 
counsel sua sponte; it may only do so upon the specific re-
quest of the Attorney General, and the courts are specifically 
prevented from reviewing the Attorney General’s decision 
not to seek appointment, § 592(f). In addition, once the 
court has appointed a counsel and defined his or her jurisdic-
tion, it has no power to supervise or control the activities of 
the counsel. As we pointed out in our discussion of the Spe-
cial Division in relation to Article III, the various powers del-
egated by the statute to the Division are not supervisory or 
administrative, nor are they functions that the Constitution 
requires be performed by officials within the Executive 
Branch. The Act does give a federal court the power to re-
view the Attorney General’s decision to remove an independ-
ent counsel, but in our view this is a function that is well 
within the traditional power of the Judiciary.

Finally, we do not think that the Act “impermissibly un- 
dermine[s]” the powers of the Executive Branch, Schor, 
supra, at 856, or “disrupts the proper balance between the 
coordinate branches [by] prevent[ing] the Executive Branch 
from accomplishing its constitutionally assigned functions,” 
Nixon v. Administrator of General Services, supra, at 443. 
It is undeniable that the Act reduces the amount of control or 
supervision that the Attorney General and, through him, the 
President exercises over the investigation and prosecution of 
a certain class of alleged criminal activity. The Attorney 
General is not allowed to appoint the individual of his choice; 
he does not determine the counsel’s jurisdiction; and his 
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power to remove a counsel is limited.34 Nonetheless, the Act 
does give the Attorney General several means of supervising 
or controlling the prosecutorial powers that may be wielded 
by an independent counsel. Most importantly, the Attorney 
General retains the power to remove the counsel for “good 
cause,” a power that we have already concluded provides the 
Executive with substantial ability to ensure that the laws are 
“faithfully executed” by an independent counsel. No inde-
pendent counsel may be appointed without a specific request 
by the Attorney General, and the Attorney General’s deci-
sion not to request appointment if he finds “no reasonable 
grounds to believe that further investigation is warranted” is 
committed to his unreviewable discretion. The Act thus 
gives the Executive a degree of control over the power to ini-
tiate an investigation by the independent counsel. In addi-
tion, the jurisdiction of the independent counsel is defined 
with reference to the facts submitted by the Attorney Gen-
eral, and once a counsel is appointed, the Act requires that 
the counsel abide by Justice Department policy unless it is 
not “possible” to do so. Notwithstanding the fact that the 
counsel is to some degree “independent” and free from execu-
tive supervision to a greater extent than other federal pros-
ecutors, in our view these features of the Act give the Execu-
tive Branch sufficient control over the independent counsel to 
ensure that the President is able to perform his constitution-
ally assigned duties.

VI
In sum, we conclude today that it does not violate the Ap-

pointments Clause for Congress to vest the appointment of 
independent counsel in the Special Division; that the powers 
exercised by the Special Division under the Act do not violate 

34 With these provisions, the degree of control exercised by the Execu-
tive Branch over an independent counsel is clearly diminished in relation to 
that exercised over other prosecutors, such as the United States Attor-
neys, who are appointed by the President and subject to termination at 
will.
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Article III; and that the Act does not violate the separation- 
of-powers principle by impermissibly interfering with the 
functions of the Executive Branch. The decision of the Court 
of Appeals is therefore

Reversed.
Justi ce  Kennedy  took no part in the consideration or 

decision of this case.
Justi ce  Scalia , dissenting.
It is the proud boast of our democracy that we have “a gov-

ernment of laws and not of men.” Many Americans are fa-
miliar with that phrase; not many know its derivation. It 
comes from Part the First, Article XXX, of the Massachu-
setts Constitution of 1780, which reads in full as follows:

“In the government of this Commonwealth, the legis-
lative department shall never exercise the executive and 
judicial powers, or either of them: The executive shall 
never exercise the legislative and judicial powers, or 
either of them: The judicial shall never exercise the leg-
islative and executive powers, or either of them: to the 
end it may be a government of laws and not of men.”

The Framers of the Federal Constitution similarly viewed 
the principle of separation of powers as the absolutely central 
guarantee of a just Government. In No. 47 of The Federal-
ist, Madison wrote that “[n]o political truth is certainly of 
greater intrinsic value, or is stamped with the authority 
of more enlightened patrons of liberty.” The Federalist 
No. 47, p. 301 (C. Rossiter ed. 1961) (hereinafter Federalist). 
Without a secure structure of separated powers, our Bill of 
Rights would be worthless, as are the bills of rights of many 
nations of the world that have adopted, or even improved 
upon, the mere words of ours.

The principle of separation of powers is expressed in our 
Constitution in the first section of each of the first three Arti-
cles. Article I, § 1, provides that “[a]ll legislative Powers 
herein granted shall be vested in a Congress of the United 
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States, which shall consist of a Senate and House of Repre-
sentatives.” Article III, §1, provides that “[t]he judicial 
Power of the United States, shall be vested in one supreme 
Court, and in such inferior Courts as the Congress may from 
time to time ordain and establish.” And the provision at 
issue here, Art. II, § 1, cl. 1, provides that “[t]he executive 
Power shall be vested in a President of the United States of 
America.”

But just as the mere words of a Bill of Rights are not self-
effectuating, the Framers recognized “[tjhe insufficiency of a 
mere parchment delineation of the boundaries” to achieve the 
separation of powers. Federalist No. 73, p. 442 (A. Hamil-
ton). “[T]he great security,” wrote Madison, “against a 
gradual concentration of the several powers in the same de-
partment consists in giving to those who administer each de-
partment the necessary constitutional means and personal 
motives to resist encroachments of the others. The provi-
sion for defense must in this, as in all other cases, be made 
commensurate to the danger of attack.” Federalist No. 51, 
pp. 321-322. Madison continued:

“But it is not possible to give to each department an 
equal power of self-defense. In republican government, 
the legislative authority necessarily predominates. The 
remedy for this inconveniency is to divide the legislature 
into different branches; and to render them, by different 
modes of election and different principles of action, as 
little connected with each other as the nature of their 
common functions and their common dependence on the 
society will admit. ... As the weight of the legislative 
authority requires that it should be thus divided, the 
weakness of the executive may require, on the other 
hand, that it should be fortified.” Id., at 322-323.

The major “fortification” provided, of course, was the veto 
power. But in addition to providing fortification, the Found-
ers conspicuously and very consciously declined to sap the 
Executive’s strength in the same way they had weakened 
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the Legislature: by dividing the executive power. Proposals 
to have multiple executives, or a council of advisers with sep-
arate authority were rejected. See 1 M. Farrand, Records 
of the Federal Convention of 1787, pp. 66, 71-74, 88, 91-92 
(rev. ed. 1966); 2 id., at 335-337, 533, 537, 542. Thus, while 
“[a]ll legislative Powers herein granted shall be vested in a 
Congress of the United States, which shall consist of a Senate 
and House of Representatives,” U. S. Const., Art. I, § 1 (em-
phasis added), “[t]he executive Power shall be vested in a 
President of the United States,” Art. II, §1, cl. 1 (emphasis 
added).

That is what this suit is about. Power. The allocation of 
power among Congress, the President, and the courts in such 
fashion as to preserve the equilibrium the Constitution 
sought to establish—so that “a gradual concentration of the 
several powers in the same department,” Federalist No. 51, 
p. 321 (J. Madison), can effectively be resisted. Frequently 
an issue of this sort will come before the Court clad, so to 
speak, in sheep’s clothing: the potential of the asserted prin-
ciple to effect important change in the equilibrium of power is 
not immediately evident, and must be discerned by a careful 
and perceptive analysis. But this wolf comes as a wolf.

I
The present case began when the Legislative and Execu-

tive Branches became “embroiled in a dispute concerning the 
scope of the congressional investigatory power,” United 
States v. House of Representatives of United States, 556 F. 
Supp. 150, 152 (DC 1983), which—as is often the case with 
such interbranch conflicts—became quite acrimonious. In 
the course of oversight hearings into the administration of 
the Superfund by the Environmental Protection Agency 
(EPA), two Subcommittees of the House of Representatives 
requested and then subpoenaed numerous internal EPA doc-
uments. The President responded by personally directing 
the EPA Administrator not to turn over certain of the docu-



700 OCTOBER TERM, 1987

Scal ia , J., dissenting 487 U. S.

ments, see Memorandum of November 30, 1982, from Presi-
dent Reagan for the Administrator, Environmental Protec-
tion Agency, reprinted in H. R. Rep. No. 99-435, pp. 1166- 
1167 (1985), and by having the Attorney General notify the 
congressional Subcommittees of this assertion of executive 
privilege, see Letters of November 30, 1982, from Attorney 
General William French Smith to Hon. John D. Dingell and 
Hon. Elliott H. Levitas, reprinted, id., at 1168-1177. In his 
decision to assert executive privilege, the President was 
counseled by appellee Olson, who was then Assistant Attor-
ney General of the Department of Justice for the Office of 
Legal Counsel, a post that has traditionally had responsibility 
for providing legal advice to the President (subject to ap-
proval of the Attorney General). The House’s response was 
to pass a resolution citing the EPA Administrator, who had 
possession of the documents, for contempt. Contempt of 
Congress is a criminal offense. See 2 U. S. C. § 192. The 
United States Attorney, however, a member of the Execu-
tive Branch, initially took no steps to prosecute the contempt 
citation. Instead, the Executive Branch sought the immedi-
ate assistance of the Third Branch by filing a civil action ask-
ing the District Court to declare that the EPA Administrator 
had acted lawfully in withholding the documents under a 
claim of executive privilege. See ibid. The District Court 
declined (in my view correctly) to get involved in the contro-
versy, and urged the other two branches to try “[c]ompro- 
mise and cooperation, rather than confrontation.” 556 F. 
Supp., at 153. After further haggling, the two branches 
eventually reached an agreement giving the House Sub-
committees limited access to the contested documents.

Congress did not, however, leave things there. Certain 
Members of the House remained angered by the confrontation, 
particularly by the role played by the Department of Justice. 
Specifically, the Judiciary Committee remained disturbed by 
the possibility that the Department had persuaded the Presi-
dent to assert executive privilege despite reservations by the 
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EPA; that the Department had “deliberately and unnec-
essarily precipitated a constitutional confrontation with Con-
gress”; that the Department had not properly reviewed and 
selected the documents as to which executive privilege was 
asserted; that the Department had directed the United 
States Attorney not to present the contempt certification in-
volving the EPA Administrator to a grand jury for prosecu-
tion; that the Department had made the decision to sue the 
House of Representatives; and that the Department had not 
adequately advised and represented the President, the EPA, 
and the EPA Administrator. H. R. Rep. No. 99-435, p. 3 
(1985) (describing unresolved “questions” that were the basis 
of the Judiciary Committee’s investigation). Accordingly, 
staff counsel of the House Judiciary Committee were commis-
sioned (apparently without the knowledge of many of the 
Committee’s members, see id., at 731) to investigate the Jus-
tice Department’s role in the controversy. That investiga-
tion lasted 2% years, and produced a 3,000-page report issued 
by the Committee over the vigorous dissent of all but one of 
its minority-party members. That report, which among 
other charges questioned the truthfulness of certain state-
ments made by Assistant Attorney General Olson during tes-
timony in front of the Committee during the early stages of 
its investigation, was sent to the Attorney General along 
with a formal request that he appoint an independent counsel 
to investigate Mr. Olson and others.

As a general matter, the Act before us here requires the 
Attorney General to apply for the appointment of an inde-
pendent counsel within 90 days after receiving a request to 
do so, unless he determines within that period that “there are 
no reasonable grounds to believe that further investigation or 
prosecution is warranted.” 28 U. S. C. § 592(b)(1). As a 
practical matter, it would be surprising if the Attorney Gen-
eral had any choice (assuming this statute is constitutional) 
but to seek appointment of an independent counsel to pursue 
the charges against the principal object of the congressional 
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request, Mr. Olson. Merely the political consequences (to 
him and the President) of seeming to break the law by refus-
ing to do so would have been substantial. How could it not 
be, the public would ask, that a 3,000-page indictment drawn 
by our representatives over 2% years does not even establish 
“reasonable grounds to believe” that further investigation or 
prosecution is warranted with respect to at least the principal 
alleged culprit? But the Act establishes more than just 
practical compulsion. Although the Court’s opinion asserts 
that the Attorney General had “no duty to comply with the 
[congressional] request,” ante, at 694, that is not entirely ac-
curate. He had a duty to comply unless he could conclude 
that there were “no reasonable grounds to believe, ” not that 
prosecution was warranted, but merely that “further inves-
tigation” was warranted, 28 U. S. C. § 592(b)(1) (1982 ed., 
Supp. V) (emphasis added), after a 90-day investigation in 
which he was prohibited from using such routine investiga-
tive techniques as grand juries, plea bargaining, grants of 
immunity, or even subpoenas, see § 592(a)(2). The Court 
also makes much of the fact that “the courts are specifically 
prevented from reviewing the Attorney General’s decision 
not to seek appointment, § 592(f).” Ante, at 695. Yes,1 but 
Congress is not prevented from reviewing it. The context of 
this statute is acrid with the smell of threatened impeach-
ment. Where, as here, a request for appointment of an inde-

11 agree with the Court on this point, but not because of the section of 
the statute that it cites, § 592(f). What that provides is that “[t]he Attor-
ney General’s determination ... to apply to the division of the court for the 
appointment of an independent counsel shall not be reviewable in any 
court. ” Quite obviously, the determination to apply is not the same as the 
determination not to apply. In other contexts, we have sternly avoided 
“construing” a statute to mean what it plainly does not say, merely in order 
to avoid constitutional problems. See Commodity Futures Trading 
Comm’n v. Schor, 478 U. S. 833, 841 (1986). In my view, however, the 
Attorney General’s decision not to refer would in any event be nonreview- 
able as the exercise of prosecutorial discretion. See Heckler n . Chaney, 
470 U. S. 821 (1985).
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pendent counsel has come from the Judiciary Committee of 
either House of Congress, the Attorney General must, if he 
decides not to seek appointment, explain to that Committee 
why. See also 28 U. S. C. § 595(c) (1982 ed., Supp. V) 
(independent counsel must report to the House of Repre-
sentatives information “that may constitute grounds for an 
impeachment”).

Thus, by the application of this statute in the present case, 
Congress has effectively compelled a criminal investigation of 
a high-level appointee of the President in connection with his 
actions arising out of a bitter power dispute between the 
President and the Legislative Branch. Mr. Olson may or 
may not be guilty of a crime; we do not know. But we do 
know that the investigation of him has been commenced, not 
necessarily because the President or his authorized subordi-
nates believe it is in the interest of the United States, in the 
sense that it warrants the diversion of resources from other 
efforts, and is worth the cost in money and in possible dam-
age to other governmental interests; and not even, leaving 
aside those normally considered factors, because the Presi-
dent or his authorized subordinates necessarily believe that 
an investigation is likely to unearth a violation worth pros-
ecuting; but only because the Attorney General cannot af-
firm, as Congress demands, that there are no reasonable 
grounds to believe that further investigation is warranted. 
The decisions regarding the scope of that further investiga-
tion, its duration, and, finally, whether or not prosecution 
should ensue, are likewise beyond the control of the Presi-
dent and his subordinates.

II
If to describe this case is not to decide it, the concept of a 

government of separate and coordinate powers no longer has 
meaning. The Court devotes most of its attention to such 
relatively technical details as the Appointments Clause and 
the removal power, addressing briefly and only at the end of 
its opinion the separation of powers. As my prologue sug-
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gests, I think that has it backwards. Our opinions are full of 
the recognition that it is the principle of separation of pow-
ers, and the inseparable corollary that each department’s 
“defense must ... be made commensurate to the danger of 
attack,” Federalist No. 51, p. 322 (J. Madison), which gives 
comprehensible content to the Appointments Clause, and de-
termines the appropriate scope of the removal power. Thus, 
while I will subsequently discuss why our appointments and 
removal jurisprudence does not support today’s holding, I 
begin with a consideration of the fountainhead of that juris-
prudence, the separation and equilibration of powers.

First, however, I think it well to call to mind an important 
and unusual premise that underlies our deliberations, a 
premise not expressly contradicted by the Court’s opinion, 
but in my view not faithfully observed. It is rare in a case 
dealing, as this one does, with the constitutionality of a stat-
ute passed by the Congress of the United States, not to find 
anywhere in the Court’s opinion the usual, almost formulary 
caution that we owe great deference to Congress’ view that 
what it has done is constitutional, see, e. g., Rostker v. Gold-
berg, 453 U. S. 57, 64 (1981); Fullilove v. Klutznick, 448 
U. S. 448, 472 (1980) (opinion of Burger, C. J.); Columbia 
Broadcasting System, Inc. v. Democratic National Commit-
tee, 412 U. S. 94, 102 (1973); United States v. National Dairy 
Products Corp., 372 U. S. 29, 32 (1963), and that we will de-
cline to apply the statute only if the presumption of constitu-
tionality can be overcome, see Fullilove, supra, at 473; Co-
lumbia Broadcasting, supra, at 103. That caution is not 
recited by the Court in the present case because it does not 
apply. Where a private citizen challenges action of the Gov-
ernment on grounds unrelated to separation of powers, har-
monious functioning of the system demands that we ordi-
narily give some deference, or a presumption of validity, to 
the actions of the political branches in what is agreed, be-
tween themselves at least, to be within their respective 
spheres. But where the issue pertains to separation of pow-
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ers, and the political branches are (as here) in disagreement, 
neither can be presumed correct. The reason is stated con-
cisely by Madison: “The several departments being perfectly 
co-ordinate by the terms of their common commission, nei-
ther of them, it is evident, can pretend to an exclusive or su-
perior right of settling the boundaries between their respec-
tive powers . . . Federalist No. 49, p. 314. The playing 
field for the present case, in other words, is a level one. As 
one of the interested and coordinate parties to the underlying 
constitutional dispute, Congress, no more than the Presi-
dent, is entitled to the benefit of the doubt.

To repeat, Article II, § 1, cl. 1, of the Constitution provides:
“The executive Power shall be vested in a President of 

the United States.”

As I described at the outset of this opinion, this does not 
mean some of the executive power, but all of the executive 
power. It seems to me, therefore, that the decision of the 
Court of Appeals invalidating the present statute must be up-
held on fundamental separation-of-powers principles if the 
following two questions are answered affirmatively: (1) Is the 
conduct of a criminal prosecution (and of an investigation to 
decide whether to prosecute) the exercise of purely executive 
power? (2) Does the statute deprive the President of the 
United States of exclusive control over the exercise of that 
power? Surprising to say, the Court appears to concede an 
affirmative answer to both questions, but seeks to avoid the 
inevitable conclusion that since the statute vests some purely 
executive power in a person who is not the President of the 
United States it is void.

The Court concedes that “[t]here is no real dispute that the 
functions performed by the independent counsel are ‘execu-
tive’,” though it qualifies that concession by adding “in the 
sense that they are law enforcement functions that typically 
have been undertaken by officials within the Executive 
Branch.” Ante, at 691. The qualifier adds nothing but at-
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mosphere. In what other sense can one identify “the execu-
tive Power” that is supposed to be vested in the President 
(unless it includes everything the Executive Branch is given 
to do) except by reference to what has always and every-
where—if conducted by government at all—been conducted 
never by the legislature, never by the courts, and always by 
the executive. There is no possible doubt that the independ-
ent counsel’s functions fit this description. She is vested 
with the “full power and independent authority to exercise all 
investigative and prosecutorial functions and powers of the 
Department of Justice [and] the Attorney General.” 28 
U. S. C. § 594(a) (1982 ed., Supp. V) (emphasis added). 
Governmental investigation and prosecution of crimes is a 
quintessentially executive function. See Heckler v. Chaney, 
470 U. S. 821, 832 (1985); Buckley v. Valeo, 424 U. S. 1, 138 
(1976); United States v. Nixon, 418 U. S. 683, 693 (1974).

As for the second question, whether the statute before 
us deprives the President of exclusive control over that 
quintessentially executive activity: The Court does not, and 
could not possibly, assert that it does not. That is indeed the 
whole object of the statute. Instead, the Court points out 
that the President, through his Attorney General, has at 
least some control. That concession is alone enough to in-
validate the statute, but I cannot refrain from pointing out 
that the Court greatly exaggerates the extent of that “some” 
Presidential control. “Most importan[t]” among these con-
trols, the Court asserts, is the Attorney General’s “power to 
remove the counsel for ‘good cause.’ ” Ante, at 696. This is 
somewhat like referring to shackles as an effective means of 
locomotion. As we recognized in Humphrey’s Executor v. 
United States, 295 U. S. 602 (1935)—indeed, what Hum-
phrey’s Executor was all about—limiting removal power to 
“good cause” is an impediment to, not an effective grant of, 
Presidential control. We said that limitation was necessary 
with respect to members of the Federal Trade Commission, 
which we found to be “an agency of the legislative and judicial 
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departments,” and “wholly disconnected from the executive 
department,” id., at 630, because “it is quite evident that one 
who holds his office only during the pleasure of another, can-
not be depended upon to maintain an attitude of independ-
ence against the latter’s will.” Id., at 629. What we in 
Humphrey’s Executor found to be a means of eliminating 
Presidential control, the Court today considers the “most 
importan[t]” means of assuring Presidential control. Con-
gress, of course, operated under no such illusion when it en-
acted this statute, describing the “good cause” limitation as 
“protecting the independent counsel’s ability to act independ-
ently of the President’s direct control” since it permits re-
moval only for “misconduct.” H. R. Conf. Rep. 100-452, 
p. 37 (1987).

Moving on to the presumably “less important” controls that 
the President retains, the Court notes that no independent 
counsel may be appointed without a specific request from the 
Attorney General. As I have discussed above, the condition 
that renders such a request mandatory (inability to find “no 
reasonable grounds to believe” that further investigation is 
warranted) is so insubstantial that the Attorney General’s 
discretion is severely confined. And once the referral is 
made, it is for the Special Division to determine the scope and 
duration of the investigation. See 28 U. S. C. § 593(b) (1982 
ed., Supp. V). And in any event, the limited power over re-
ferral is irrelevant to the question whether, once appointed, 
the independent counsel exercises executive power free from 
the President’s control. Finally, the Court points out that 
the Act directs the independent counsel to abide by general 
Justice Department policy, except when not “possible.” See 
28 U. S. C. § 594(f) (1982 ed., Supp. V). The exception alone 
shows this to be an empty promise. Even without that, 
however, one would be hard put to come up with many inves-
tigative or prosecutorial “policies” (other than those imposed 
by the Constitution or by Congress through law) that are 
absolute. Almost all investigative and prosecutorial deci-
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sions—including the ultimate decision whether, after a tech-
nical violation of the law has been found, prosecution is war-
ranted—involve the balancing of innumerable legal and 
practical considerations. Indeed, even political consider-
ations (in the nonpartisan sense) must be considered, as ex-
emplified by the recent decision of an independent counsel to 
subpoena the former Ambassador of Canada, producing con-
siderable tension in our relations with that country. See 
N. Y. Times, May 29, 1987, p. A12, col. 1. Another pre-
eminently political decision is whether getting a conviction in 
a particular case is worth the disclosure of national security 
information that would be necessary. The Justice Depart-
ment and our intelligence agencies are often in disagreement 
on this point, and the Justice Department does not always 
win. The present Act even goes so far as specifically to take 
the resolution of that dispute away from the President and 
give it to the independent counsel. 28 U. S. C. § 594(a)(6) 
(1982 ed., Supp. V). In sum, the balancing of various legal, 
practical, and political considerations, none of which is abso-
lute, is the very essence of prosecutorial discretion. To take 
this away is to remove the core of the prosecutorial function, 
and not merely “some” Presidential control.

As I have said, however, it is ultimately irrelevant how 
much the statute reduces Presidential control. The case is 
over when the Court acknowledges, as it must, that “[i]t is 
undeniable that the Act reduces the amount of control or su-
pervision that the Attorney General and, through him, the 
President exercises over the investigation and prosecution of 
a certain class of alleged criminal activity.” Ante, at 695. 
It effects a revolution in our constitutional jurisprudence for 
the Court, once it has determined that (1) purely executive 
functions are at issue here, and (2) those functions have been 
given to a person whose actions are not fully within the su-
pervision and control of the President, nonetheless to pro-
ceed further to sit in judgment of whether “the President’s 
need to control the exercise of [the independent counsel’s]
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discretion is so central to the functioning of the Executive 
Branch” as to require complete control, ante, at 691 (empha-
sis added), whether the conferral of his powers upon someone 
else “sufficiently deprives the President of control over the 
independent counsel to interfere impermissibly with [his] 
constitutional obligation to ensure the faithful execution of 
the laws,” ante, at 693 (emphasis added), and whether “the 
Act give[s] the Executive Branch sufficient control over the 
independent counsel to ensure that the President is able to 
perform his constitutionally assigned duties,” ante, at 696 
(emphasis added). It is not for us to determine, and we have 
never presumed to determine, how much of the purely execu-
tive powers of government must be within the full control of 
the President. The Constitution prescribes that they all 
are.

The utter incompatibility of the Court’s approach with our 
constitutional traditions can be made more clear, perhaps, by 
applying it to the powers of the other two branches. Is it 
conceivable that if Congress passed a statute depriving itself 
of less than full and entire control over some insignificant 
area of legislation, we would inquire whether the matter was 
“so central to the functioning of the Legislative Branch” as 
really to require complete control, or whether the statute 
gives Congress “sufficient control over the surrogate legisla-
tor to ensure that Congress is able to perform its constitu-
tionally assigned duties”? Of course we would have none of 
that. Once we determined that a purely legislative power 
was at issue we would require it to be exercised, wholly and 
entirely, by Congress. Or to bring the point closer to home, 
consider a statute giving to non-Article III judges just a tiny 
bit of purely judicial power in a relatively insignificant field, 
with substantial control, though not total control, in the 
courts—perhaps “clear error” review, which would be a fair 
judicial equivalent of the Attorney General’s “for cause” re-
moval power here. Is there any doubt that we would not 
pause to inquire whether the matter was “so central to the 
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functioning of the Judicial Branch” as really to require com-
plete control, or whether we retained “sufficient control over 
the matters to be decided that we are able to perform our 
constitutionally assigned duties”? We would say that our 
“constitutionally assigned duties” include complete control 
over all exercises of the judicial power—or, as the plurality 
opinion said in Northern Pipeline Construction Co. v. Mara-
thon Pipe Line Co., 458 U. S. 50, 58-59 (1982): “The inexora-
ble command of [Article III] is clear and definite: The judicial 
power of the United States must be exercised by courts hav-
ing the attributes prescribed in Art. III.” We should say 
here that the President’s constitutionally assigned duties in-
clude complete control over investigation and prosecution of 
violations of the law, and that the inexorable command of Ar-
ticle II is clear and definite: the executive power must be 
vested in the President of the United States.

Is it unthinkable that the President should have such ex-
clusive power, even when alleged crimes by him or his close 
associates are at issue? No more so than that Congress 
should have the exclusive power of legislation, even when 
what is at issue is its own exemption from the burdens of cer-
tain laws. See Civil Rights Act of 1964, Title VII, 42 
U. S. C. §2000e et seq. (prohibiting “employers,” not defined 
to include the United States, from discriminating on the basis 
of race, color, religion, sex, or national origin). No more so 
than that this Court should have the exclusive power to pro-
nounce the final decision on justiciable cases and controver-
sies, even those pertaining to the constitutionality of a stat-
ute reducing the salaries of the Justices. See United States 
v. Will, 449 U. S. 200, 211-217 (1980). A system of separate 
and coordinate powers necessarily involves an acceptance of 
exclusive power that can theoretically be abused. As we re-
iterate this very day, “[i]t is a truism that constitutional pro-
tections have costs.” Coy v. Iowa, post, at 1020. While the 
separation of powers may prevent us from righting every 
wrong, it does so in order to ensure that we do not lose lib-
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erty. The checks against any branch’s abuse of its exclusive 
powers are twofold: First, retaliation by one of the other 
branch’s use of its exclusive powers: Congress, for example, 
can impeach the executive who willfully fails to enforce the 
laws; the executive can decline to prosecute under uncon-
stitutional statutes, cf. United States v. Lovett, 328 U. S. 303 
(1946); and the courts can dismiss malicious prosecutions. 
Second, and ultimately, there is the political check that the 
people will replace those in the political branches (the 
branches more “dangerous to the political rights of the Con-
stitution,” Federalist No. 78, p. 465) who are guilty of abuse. 
Political pressures produced special prosecutors—for Teapot 
Dome and for Watergate, for example—long before this stat-
ute created the independent counsel. See Act of Feb. 8, 
1924, ch. 16, 43 Stat. 5-6; 38 Fed. Reg. 30738 (1973).

The Court has, nonetheless, replaced the clear constitu-
tional prescription that the executive power belongs to the 
President with a “balancing test.” What are the standards 
to determine how the balance is to be struck, that is, how 
much removal of Presidential power is too much? Many 
countries of the world get along with an executive that is 
much weaker than ours—in fact, entirely dependent upon the 
continued support of the legislature. Once we depart from 
the text of the Constitution, just where short of that do we 
stop? The most amazing feature of the Court’s opinion is 
that it does not even purport to give an answer. It simply 
announces, with no analysis, that the ability to control the 
decision whether to investigate and prosecute the President’s 
closest advisers, and indeed the President himself, is not “so 
central to the functioning of the Executive Branch” as to be 
constitutionally required to be within the President’s control. 
Apparently that is so because we say it is so. Having aban-
doned as the basis for our decisionmaking the text of Article 
II that “the executive Power” must be vested in the Presi-
dent, the Court does not even attempt to craft a substitute 
criterion—a “justiciable standard,” see, e. g., Baker v. Carr, 
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369 U. S. 186, 210 (1962); Coleman v. Miller, 307 U. S. 433, 
454-455 (1939), however remote from the Constitution—that 
today governs, and in the future will govern, the decision of 
such questions. Evidently, the governing standard is to be 
what might be called the unfettered wisdom of a majority of 
this Court, revealed to an obedient people on a case-by-case 
basis. This is not only not the government of laws that the 
Constitution established; it is not a government of laws at all.

In my view, moreover, even as an ad hoc, standardless 
judgment the Court’s conclusion must be wrong. Before this 
statute was passed, the President, in taking action disagree-
able to the Congress, or an executive officer giving advice to 
the President or testifying before Congress concerning one of 
those many matters on which the two branches are from time 
to time at odds, could be assured that his acts and motives 
would be adjudged—insofar as the decision whether to con-
duct a criminal investigation and to prosecute is concerned— 
in the Executive Branch, that is, in a forum attuned to the 
interests and the policies of the Presidency. That was one of 
the natural advantages the Constitution gave to the Presi-
dency, just as it gave Members of Congress (and their staffs) 
the advantage of not being prosecutable for anything said or 
done in their legislative capacities. See U. S. Const., Art. I, 
§6, cl. 1; Gravel v. United States, 408 U. S. 606 (1972). It is 
the very object of this legislation to eliminate that assurance 
of a sympathetic forum. Unless it can honestly be said that 
there are “no reasonable grounds to believe” that further in-
vestigation is warranted, further investigation must ensue; 
and the conduct of the investigation, and determination of 
whether to prosecute, will be given to a person neither se-
lected by nor subject to the control of the President—who 
will in turn assemble a staff by finding out, presumably, who 
is willing to put aside whatever else they are doing, for an 
indeterminate period of time, in order to investigate and 
prosecute the President or a particular named individual in 
his administration. The prospect is frightening (as I will dis-
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cuss at some greater length at the conclusion of this opinion) 
even outside the context of a bitter, interbranch political dis-
pute. Perhaps the boldness of the President himself will not 
be affected—though I am not even sure of that. (How much 
easier it is for Congress, instead of accepting the political 
damage attendant to the commencement of impeachment 
proceedings against the President on trivial grounds—or, for 
that matter, how easy it is for one of the President’s political 
foes outside of Congress—simply to trigger a debilitating 
criminal investigation of the Chief Executive under this law.) 
But as for the President’s high-level assistants, who typically 
have no political base of support, it is as utterly unrealistic to 
think that they will not be intimidated by this prospect, and 
that their advice to him and their advocacy of his interests 
before a hostile Congress will not be affected, as it would be 
to think that the Members of Congress and their staffs would 
be unaffected by replacing the Speech or Debate Clause with 
a similar provision. It deeply wounds the President, by sub-
stantially reducing the President’s ability to protect himself 
and his staff. That is the whole object of the law, of course, 
and I cannot imagine why the Court believes it does not 
succeed.

Besides weakening the Presidency by reducing the zeal of 
his staff, it must also be obvious that the institution of the 
independent counsel enfeebles him more directly in his con-
stant confrontations with Congress, by eroding his public 
support. Nothing is so politically effective as the ability 
to charge that one’s opponent and his associates are not 
merely wrongheaded, naive, ineffective, but, in all probabil-
ity, “crooks.” And nothing so effectively gives an appear-
ance of validity to such charges as a Justice Department 
investigation and, even better, prosecution. The present 
statute provides ample means for that sort of attack, assur-
ing that massive and lengthy investigations will occur, not 
merely when the Justice Department in the application of its 
usual standards believes they are called for, but whenever it 
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cannot be said that there are “no reasonable grounds to 
believe” they are called for. The statute’s highly visible 
procedures assure, moreover, that unlike most investiga-
tions these will be widely known and prominently displayed. 
Thus, in the 10 years since the institution of the independent 
counsel was established by law, there have been nine highly 
publicized investigations, a source of constant political dam-
age to two administrations. That they could not remotely be 
described as merely the application of “normal” investigatory 
and prosecutory standards is demonstrated by, in addition to 
the language of the statute (“no reasonable grounds to be-
lieve”), the following facts: Congress appropriates approxi-
mately $50 million annually for general legal activities, 
salaries, and expenses of the Criminal Division of the Depart-
ment of Justice. See 1989 Budget Request of the Depart-
ment of Justice, Hearings before a Subcommittee of the 
House Committee on Appropriations, 100th Cong., 2d Sess., 
pt. 6, pp. 284-285 (1988) (DOJ Budget Request). This 
money is used to support “[f]ederal appellate activity,” “[or-
ganized crime prosecution,” “[p]ublic integrity” and “[f]raud” 
matters, “[n]arcotic & dangerous drug prosecution,” “[inter-
nal security,” “[gfeneral litigation and legal advice,” “special 
investigations,” “[p]rosecution support,” “[organized crime 
drug enforcement,” and “[m]anagement & administration.” 
Id., at 284. By comparison, between May 1986 and August 
1987, four independent counsel (not all of whom were operat-
ing for that entire period of time) spent almost $5 million 
(one-tenth of the amount annually appropriated to the entire 
Criminal Division), spending almost $1 million in the month 
of August 1987 alone. See Washington Post, Oct. 21, 1987, 
p. A21, col. 5. For fiscal year 1989, the Department of Jus-
tice has requested $52 million for the entire Criminal Divi-
sion, DOJ Budget Request 285, and $7 million to support the 
activities of independent counsel, id., at 25.

In sum, this statute does deprive the President of substan-
tial control over the prosecutory functions performed by the 
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independent counsel, and it does substantially affect the bal-
ance of powers. That the Court could possibly conclude oth-
erwise demonstrates both the wisdom of our former constitu-
tional system, in which the degree of reduced control and 
political impairment were irrelevant, since all purely execu-
tive power had to be in the President; and the folly of the new 
system of standardless judicial allocation of powers we adopt 
today.

Ill
As I indicated earlier, the basic separation-of-powers prin-

ciples I have discussed are what give life and content to our 
jurisprudence concerning the President’s power to appoint 
and remove officers. The same result of unconstitutionality 
is therefore plainly indicated by our case law in these areas.

Article II, §2, cl. 2, of the Constitution provides as follows:
“[The President] shall nominate, and by and with the 
Advice and Consent of the the Senate, shall appoint Am-
bassadors, other public Ministers and Consuls, Judges of 
the supreme Court, and all other Officers of the United 
States, whose Appointments are not herein otherwise 
provided for, and which shall be established by Law: 
but the Congress may by Law vest the Appointment of 
such inferior Officers, as they think proper, in the Presi-
dent alone, in the Courts of Law, or in the Heads of 
Departments.”

Because appellant (who all parties and the Court agree is an 
officer of the United States, ante, at 671, n. 12) was not ap-
pointed by the President with the advice and consent of the 
Senate, but rather by the Special Division of the United 
States Court of Appeals, her appointment is constitutional 
only if (1) she is an “inferior” officer within the meaning of the 
above Clause, and (2) Congress may vest her appointment in 
a court of law.

As to the first of these inquiries, the Court does not at-
tempt to “decide exactly” what establishes the line between 
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principal and “inferior” officers, but is confident that, what-
ever the line may be, appellant “clearly falls on the ‘inferior 
officer’ side” of it. Ante, at 671. The Court gives three rea-
sons: First, she “is subject to removal by a higher Executive 
Branch official,” namely, the Attorney General. Ibid. Sec-
ond, she is “empowered by the Act to perform only certain, 
limited duties.” Ibid. Third, her office is “limited in juris-
diction” and “limited in tenure.” Ante, at 672.

The first of these lends no support to the view that appel-
lant is an inferior officer. Appellant is removable only for 
“good cause” or physical or mental incapacity. 28 U. S. C. 
§ 596(a)(1) (1982 ed., Supp. V). By contrast, most (if not all) 
principal officers in the Executive Branch may be removed 
by the President at will. I fail to see how the fact that ap-
pellant is more difficult to remove than most principal officers 
helps to establish that she is an inferior officer. And I do not 
see how it could possibly make any difference to her superior 
or inferior status that the President’s limited power to re-
move her must be exercised through the Attorney General. 
If she were removable at will by the Attorney General, then 
she would be subordinate to him and thus properly desig-
nated as inferior; but the Court essentially admits that she is 
not subordinate. See ante, at 671. If it were common 
usage to refer to someone as “inferior” who is subject to re-
moval for cause by another, then one would say that the 
President is “inferior” to Congress.

The second reason offered by the Court—that appellant 
performs only certain, limited duties—may be relevant to 
whether she is an inferior officer, but it mischaracterizes the 
extent of her powers. As the Court states: “Admittedly, the 
Act delegates to appellant [the] ‘full power and independent 
authority to exercise all investigative and prosecutorial func-
tions and powers of the Department of Justice.’” Ibid., 
quoting 28 U. S. C. §594(a) (1982 ed., Supp. V) (emphasis 
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added).2 Moreover, in addition to this general grant of 
power she is given a broad range of specifically enumerated 
powers, including a power not even the Attorney General 
possesses: to “contes[t] in court. . . any claim of privilege or 
attempt to withhold evidence on grounds of national secu-
rity.” § 594(a)(6).3 Once all of this is “admitted,” it seems 

2 The Court omits the further provision that the independent counsel 
exercises within her sphere the “full power” of “the Attorney General, 
[with one minor exception relating to wiretap authorizations] and any other 
officer or employee of the Department of Justice[.]” § 594(a). This is, of 
course, quite difficult to square with the Court’s assertion that appellant is 
“ ‘inferior’ in rank and authority” to the Attorney General. Ante, at 671.

3 The independent counsel’s specifically enumerated powers include the 
following:

“(1) conducting proceedings before grand juries and other investiga-
tions;

“(2) participating in court proceedings and engaging in any litigation, in-
cluding civil and criminal matters, that [the] independent counsel deems 
necessary;

“(3) appealing any decision of a court in any case or proceeding in which 
[the] independent counsel participates in an official capacity;

“(4) reviewing all documentary evidence available from any source;
“(5) determining whether to contest the assertion of any testimonial 

privilege;
“(6) receiving appropriate national security clearances and, if necessary 

contesting in court. . . any claim of privilege or attempt to withhold evi-
dence on grounds of national security;

“(7) making applications to any Federal court for a grant of immunity to 
any witness ... or for warrants, subpoenas, or other court orders, and for 
purposes of sections 6003, 6004, and 6005 of title 18, exercising the author-
ity vested in a United States attorney or the Attorney General;

“(8) inspecting, obtaining, or using the original or a copy of any tax re-
turn . . . ;

“(9) initiating and conducting prosecutions in any court of competent ju-
risdiction, framing and signing indictments, filing informations, and han-
dling all aspects of any case filed in the name of the United States; and

“(10) consulting with the United States Attorney for the district in 
which the violation was alleged to have occurred.” §§ 594(a)(l)-(10).

In addition, the statute empowers the independent counsel to hire a staff 
of a size as large as she “deems necessary,” § 594(c), and to enlist and re-
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to me impossible to maintain that appellant’s authority is so 
“limited” as to render her an inferior officer. The Court 
seeks to brush this away by asserting that the independent 
counsel’s power does not include any authority to “formulate 
policy for the Government or the Executive Branch.” Ante, 
at 671. But the same could be said for all officers of the Gov-
ernment, with the single exception of the President. All of 
them only formulate policy within their respective spheres of 
responsibility—as does the independent counsel, who must 
comply with the policies of the Department of Justice only to 
the extent possible. § 594(f).

The final set of reasons given by the Court for why the in-
dependent counsel clearly is an inferior officer emphasizes 
the limited nature of her jurisdiction and tenure. Taking the 
latter first, I find nothing unusually limited about the inde-
pendent counsel’s tenure. To the contrary, unlike most high 
ranking Executive Branch officials, she continues to serve 
until she (or the Special Division) decides that her work is 
substantially completed. See §§ 596(b)(1), (b)(2). This par-
ticular independent prosecutor has already served more than 
two years, which is at least as long as many Cabinet officials. 
As to the scope of her jurisdiction, there can be no doubt that 
is small (though far from unimportant). But within it she ex-
ercises more than the full power of the Attorney General. 
The Ambassador to Luxembourg is not anything less than a 
principal officer, simply because Luxembourg is small. And 
the federal judge who sits in a small district is not for that 
reason “inferior in rank and authority.” If the mere frag-
mentation of executive responsibilities into small compart-
ments suffices to render the heads of each of those compart-
ments inferior officers, then Congress could deprive the 
President of the right to appoint his chief law enforcement of-
ficer by dividing up the Attorney General’s responsibilities 
among a number of “lesser” functionaries.

ceive “where necessary to perform [her] duties” the assistance, personnel 
and resources of the Department of Justice, § 594(d).
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More fundamentally, however, it is not clear from the 
Court’s opinion why the factors it discusses—even if applied 
correctly to the facts of this case—are determinative of the 
question of inferior officer status. The apparent source of 
these factors is a statement in United States v. Germaine, 99 
U. S. 508, 511 (1879) (discussing United States v. Hartwell, 6 
Wall. 385, 393 (1868)), that “the term [officer] embraces the 
ideas of tenure, duration, emolument, and duties.” See 
ante, at 672. Besides the fact that this was dictum, it was 
dictum in a case where the distinguishing characteristics of 
inferior officers versus superior officers were in no way rele-
vant, but rather only the distinguishing characteristics of an 
“officer of the United States” (to which the criminal statute 
at issue applied) as opposed to a mere employee. Rather 
than erect a theory of who is an inferior officer on the founda-
tion of such an irrelevancy, I think it preferable to look to the 
text of the Constitution and the division of power that it es-
tablishes. These demonstrate, I think, that the independent 
counsel is not an inferior officer because she is not subordi-
nate to any officer in the Executive Branch (indeed, not even 
to the President). Dictionaries in use at the time of the Con-
stitutional Convention gave the word “inferiour” two mean-
ings which it still bears today: (1) “[l]ower in place, . . . sta-
tion, . . . rank of life, . . . value or excellency,” and (2) 
“[s]ubordinate.” S. Johnson, Dictionary of the English Lan-
guage (6th ed. 1785). In a document dealing with the struc-
ture (the constitution) of a government, one would naturally 
expect the word to bear the latter meaning—indeed, in such 
a context it would be unpardonably careless to use the word 
unless a relationship of subordination was intended. If what 
was meant was merely “lower in station or rank,” one would 
use instead a term such as “lesser officers.” At the only 
other point in the Constitution at which the word “inferior” 
appears, it plainly connotes a relationship of subordination. 
Article III vests the judicial power of the United States 
in “one supreme Court, and in such inferior Courts as 
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the Congress may from time to time ordain and establish.” 
U. S. Const., Art. Ill, §1 (emphasis added). In Federalist 
No. 81, Hamilton pauses to describe the “inferior” courts 
authorized by Article III as inferior in the sense that they 
are “subordinate” to the Supreme Court. See id., at 485, n., 
490, n.

That “inferior” means “subordinate” is also consistent with 
what little we know about the evolution of the Appoint-
ments Clause. As originally reported to the Committee on 
Style, the Appointments Clause provided no “exception” 
from the standard manner of appointment (President with 
the advice and consent of the Senate) for inferior officers. 2 
M. Farrand, Records of the Federal Convention of 1787, 
pp. 498-499, 599 (rev. ed. 1966). On September 15, 1787, 
the last day of the Convention before the proposed Constitu-
tion was signed, in the midst of a host of minor changes that 
were being considered, Gouverneur Morris moved to add the 
exceptions clause. Id., at 627. No great debate ensued; the 
only disagreement was over whether it was necessary at all. 
Id., at 627-628. Nobody thought that it was a fundamental 
change, excluding from the President’s appointment power 
and the Senate’s confirmation power a category of officers 
who might function on their own, outside the supervision of 
those appointed in the more cumbersome fashion. And it is 
significant that in the very brief discussion Madison mentions 
(as in apparent contrast to the “inferior officers” covered by 
the provision) “Superior Officers.” Id., at 637. Of course 
one is not a “superior officer” without some supervisory 
responsibility, just as, I suggest, one is not an “inferior offi-
cer” within the meaning of the provision under discussion un-
less one is subject to supervision by a “superior officer.” It 
is perfectly obvious, therefore, both from the relative brevity 
of the discussion this addition received, and from the content 
of that discussion, that it was intended merely to make clear 
(what Madison thought already was clear, see id., at 627) 
that those officers appointed by the President with Senate



MORRISON v. OLSON 721

654 Scal ia , J., dissenting

approval could on their own appoint their subordinates, who 
would, of course, by chain of command still be under the di-
rect control of the President.

This interpretation is, moreover, consistent with our ad-
mittedly sketchy precedent in this area. For example, in 
United States v. Eaton, 169 U. S. 331 (1898), we held that 
the appointment by an Executive Branch official other than 
the President of a “vice-consul,” charged with the duty of 
temporarily performing the function of the consul, did not vi-
olate the Appointments Clause. In doing so, we repeatedly 
referred to the “vice-consul” as a “subordinate” officer. Id., 
at 343. See also United States v. Germaine, supra, at 511 
(comparing “inferior” commissioners and bureau officers to 
heads of department, describing the former as “mere . . . 
subordinates”) (dicta); United States v. Hartwell, supra, at 
394 (describing clerk appointed by Assistant Treasurer with 
approval of Secretary of the Treasury as a “subordinate offi- 
ce[r]”) (dicta). More recently, in United States v. Nixon, 
418 U. S. 683 (1974), we noted that the Attorney General’s 
appointment of the Watergate Special Prosecutor was made 
pursuant to the Attorney General’s “power to appoint subor-
dinate officers to assist him in the discharge of his duties.” 
Id., at 694 (emphasis added). The Court’s citation of Nixon 
as support for its view that the independent counsel is an in-
ferior officer is simply not supported by a reading of the case. 
We explicitly stated that the Special Prosecutor was a 
“subordinate office[r],” ibid., because, in the end, the Presi-
dent or the Attorney General could have removed him at any 
time, if by no other means than amending or revoking the 
regulation defining his authority. Id., at 696. Nor are any 
of the other cases cited by the Court in support of its view 
inconsistent with the natural reading that an inferior officer 
must at least be subordinate to another officer of the United 
States. In Ex parte Siebold, 100 U. S. 371 (1880), we upheld 
the appointment by a court of federal “Judges of Election,” 
who were charged with various duties involving the oversee-
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ing of local congressional elections. Contrary to the Court’s 
assertion, see ante, at 673, we did not specifically find that 
these officials were inferior officers for purposes of the Ap-
pointments Clause, probably because no one had contended 
that they were principal officers. Nor can the case be said to 
represent even an assumption on our part that they were in-
ferior without being subordinate. The power of assisting in 
the judging of elections that they were exercising was as-
suredly not a purely executive power, and if we entertained 
any assumption it was probably that they, like the marshals 
who assisted them, see Siebold, 100 U. S., at 380, were 
subordinate to the courts, see id., at 397. Similarly, in Go- 
Bart Importing Co. v. United States, 282 U. S. 344 (1931), 
where we held that United States commissioners were infe-
rior officers, we made plain that they were subordinate to the 
district courts which appointed them: “The commissioner 
acted not as a court, or as a judge of any court, but as a mere 
officer of the district court in proceedings of which that court 
had authority to take control at any time.” Id., at 354.

To be sure, it is not a sufficient condition for “inferior” offi-
cer status that one be subordinate to a principal officer. 
Even an officer who is subordinate to a department head 
can be a principal officer. That is clear from the brief ex-
change following Gouverneur Morris’ suggestion of the addi-
tion of the exceptions clause for inferior officers. Madison 
responded:

“It does not go far enough if it be necessary at all—Supe-
rior Officers below Heads of Departments ought in some 
cases to have the appointment of the lesser offices.” 2 
M. Farrand, Records of the Federal Convention, of 1787, 
p. 627 (rev. ed. 1966) (emphasis added).

But it is surely a necessary condition for inferior officer sta-
tus that the officer be subordinate to another officer.

The independent counsel is not even subordinate to the 
President. The Court essentially admits as much, noting 
that “appellant may not be ‘subordinate’ to the Attorney Gen-
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eral (and the President) insofar as she possesses a degree of 
independent discretion to exercise the powers delegated to 
her under the Act.” Ante, at 671. In fact, there is no doubt 
about it. As noted earlier, the Act specifically grants her 
the “full power and independent authority to exercise all in-
vestigative and prosecutorial functions of the Department of 
Justice,” 28 U. S. C. § 594(a) (1982 ed., Supp. V), and makes 
her removable only for “good cause,” a limitation specifically 
intended to ensure that she be independent of, not subordi-
nate to, the President and the Attorney General. See H. R. 
Conf. Rep. No. 100-452, p. 37 (1987).

Because appellant is not subordinate to another officer, she 
is not an “inferior” officer and her appointment other than by 
the President with the advice and consent of the Senate is 
unconstitutional.

IV
I will not discuss at any length why the restrictions upon 

the removal of the independent counsel also violate our estab-
lished precedent dealing with that specific subject. For 
most of it, I simply refer the reader to the scholarly opinion 
of Judge Silberman for the Court of Appeals below. See In 
re Sealed Case, 267 U. S. App. D. C. 178, 838 F. 2d 476 
(1988). I cannot avoid commenting, however, about the es-
sence of what the Court has done to our removal jurispru-
dence today.

There is, of course, no provision in the Constitution stating 
who may remove executive officers, except the provisions for 
removal by impeachment. Before the present decision it 
was established, however, (1) that the President’s power to 
remove principal officers who exercise purely executive pow-
ers could not be restricted, see Myers v. United States, 272 
U. S. 52, 127 (1926), and (2) that his power to remove inferior 
officers who exercise purely executive powers, and whose ap-
pointment Congress had removed from the usual procedure 
of Presidential appointment with Senate consent, could be re-
stricted, at least where the appointment had been made by 
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an officer of the Executive Branch, see ibid.; United States v. 
Perkins, 116 U. S. 483, 485 (1886).4

The Court could have resolved the removal power issue in 
this case by simply relying upon its erroneous conclusion that 
the independent counsel was an inferior officer, and then ex-
tending our holding that the removal of inferior officers ap-
pointed by the Executive can be restricted, to a new holding 
that even the removal of inferior officers appointed by the 
courts can be restricted. That would in my view be a consid-
erable and unjustified extension, giving the Executive full 
discretion in neither the selection nor the removal of a purely 
executive officer. The course the Court has chosen, how-
ever, is even worse.

Since our 1935 decision in Humphrey's Executor v. United 
States, 295 U. S. 602—which was considered by many at the 
time the product of an activist, anti-New Deal Court bent on 
reducing the power of President Franklin Roosevelt—it has 
been established that the line of permissible restriction upon 
removal of principal officers lies at the point at which the 
powers exercised by those officers are no longer purely 
executive. Thus, removal restrictions have been generally 
regarded as lawful for so-called “independent regulatory 

4 The Court misunderstands my opinion to say that “every officer of the 
United States exercising any part of [the executive] power must serve at 
the pleasure of the President and be removable by him at will.” Ante, at 
690, n. 29. Of course, as my discussion here demonstrates, that has never 
been the law and I do not assert otherwise. What I do assert—and what 
the Constitution seems plainly to prescribe—is that the President must 
have control over all exercises of the executive power. See supra, 
at 705. That requires that he have plenary power to remove principal offi-
cers such as the independent counsel, but it does not require that he have 
plenary power to remove inferior officers. Since the latter are, as I have 
described, subordinate to, i. e., subject to the supervision of, principal offi-
cers who (being removable at will) have the President’s complete confi-
dence, it is enough—at least if they have been appointed by the President 
or by a principal officer—that they be removable for cause, which would 
include, of course, the failure to accept supervision. Thus, Perkins is in no 
way inconsistent with my views.
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agencies,” such as the Federal Trade Commission, see ibid.; 
15 U. S. C. §41, the Interstate Commerce Commission, see 
49 U. S. C. § 10301(c) (1982 ed., Supp. IV), and the Con-
sumer Product Safety Commission, see 15 U. S. C. § 2053(a), 
which engage substantially in what has been called the 
“quasi-legislative activity” of rulemaking, and for members of 
Article I courts, such as the Court of Military Appeals, see 10 
U. S. C. § 867(a)(2), who engage in the “quasi-judicial” func-
tion of adjudication. It has often been observed, correctly in 
my view, that the line between “purely executive” functions 
and “quasi-legislative” or “quasi-judicial” functions is not a 
clear one or even a rational one. See ante, at 689-691; 
Bowsherv. Synar, 478 U. S. 714, 761, n. 3 (1986) (White , J., 
dissenting); FTC n . Ruberoid Co., 343 U. S. 470, 487-488 
(1952) (Jackson, J., dissenting). But at least it permitted 
the identification of certain officers, and certain agencies, 
whose functions were entirely within the control of the Presi-
dent. Congress had to be aware of that restriction in its leg-
islation. Today, however, Humphrey's Executor is swept 
into the dustbin of repudiated constitutional principles. 
“[O]ur present considered view,” the Court says, “is that the 
determination of whether the Constitution allows Congress 
to impose a ‘good cause’-type restriction on the President’s 
power to remove an official cannot be made to turn on 
whether or not that official is classified as ‘purely execu-
tive.’” Ante, at 689. What Humphrey's Executor (and pre-
sumably Myers') really means, we are now told, is not that 
there are any “rigid categories of those officials who may or 
may not be removed at will by the President,” but simply 
that Congress cannot “interefere with the President’s exer-
cise of the ‘executive power’ and his constitutionally ap-
pointed duty to ‘take care that the laws be faithfully exe-
cuted,’” ante, at 689-690.

One can hardly grieve for the shoddy treatment given 
today to Humphrey's Executor, which, after all, accorded the 
same indignity (with much less justification) to Chief Justice 
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Taft’s opinion 10 years earlier in Myers v. United States, 272 
U. S. 52 (1926)—gutting, in six quick pages devoid of textual 
or historical precedent for the novel principle it set forth, a 
carefully researched and reasoned 70-page opinion. It is in 
fact comforting to witness the reality that he who lives by the 
ipse dixit dies by the ipse dixit. But one must grieve for the 
Constitution. Humphrey’s Executor at least had the de-
cency formally to observe the constitutional principle that the 
President had to be the repository of all executive power, see 
295 U. S., at 627-628, which, as Myers carefully explained, 
necessarily means that he must be able to discharge those 
who do not perform executive functions according to his lik-
ing. As we noted in Bowsher, once an officer is appointed 
“‘it is only the authority that can remove him, and not the 
authority that appointed him, that he must fear and, in the 
performance of his functions, obey.’” 478 U. S., at 726, 
quoting Synar n . United States, 626 F. Supp. 1374, 1401 (DC 
1986) (Scalia, Johnson, and Gasch, JJ.). By contrast, “our 
present considered view” is simply that any executive offi-
cer’s removal can be restricted, so long as the President re-
mains “able to accomplish his constitutional role.” Ante, at 
690. There are now no lines. If the removal of a prosecutor, 
the virtual embodiment of the power to “take care that the 
laws be faithfully executed,” can be restricted, what officer’s 
removal cannot? This is an open invitation for Congress to 
experiment. What about a special Assistant Secretary of 
State, with responsibility for one very narrow area of foreign 
policy, who would not only have to be confirmed by the Sen-
ate but could also be removed only pursuant to certain care-
fully designed restrictions? Could this possibly render the 
President “[un]able to accomplish his constitutional role”? 
Or a special Assistant Secretary of Defense for Procurement? 
The possibilities are endless, and the Court does not under-
stand what the separation of powers, what “[a]mbition . . . 
counteracting] ambition,” Federalist No. 51, p. 322 (Madi-
son), is all about, if it does not expect Congress to try them. 
As far as I can discern from the Court’s opinion, it is now 
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open season upon the President’s removal power for all exec-
utive officers, with not even the superficially principled re-
striction of Humphrey’s Executor as cover. The Court es-
sentially says to the President: “Trust us. We will make 
sure that you are able to accomplish your constitutional role.” 
I think the Constitution gives the President—and the peo-
ple—more protection than that.

V
The purpose of the separation and equilibration of powers 

in general, and of the unitary Executive in particular, was 
not merely to assure effective government but to preserve in-
dividual freedom. Those who hold or have held offices cov-
ered by the Ethics in Government Act are entitled to that 
protection as much as the rest of us, and I conclude my dis-
cussion by considering the effect of the Act upon the fairness 
of the process they receive.

Only someone who has worked in the field of law enforce-
ment can fully appreciate the vast power and the immense 
discretion that are placed in the hands of a prosecutor with 
respect to the objects of his investigation. Justice Robert 
Jackson, when he was Attorney General under President 
Franklin Roosevelt, described it in a memorable speech to 
United States Attorneys, as follows:

“There is a most important reason why the prosecutor 
should have, as nearly as possible, a detached and impar-
tial view of all groups in his community. Law enforce-
ment is not automatic. It isn’t blind. One of the great-
est difficulties of the position of prosecutor is that he 
must pick his cases, because no prosecutor can even in-
vestigate all of the cases in which he receives complaints. 
If the Department of Justice were to make even a pre-
tense of reaching every probable violation of federal law, 
ten times its present staff will be inadequate. We know 
that no local police force can strictly enforce the traffic 
laws, or it would arrest half the driving population on 
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any given morning. What every prosecutor is practi-
cally required to do is to select the cases for prosecution 
and to select those in which the offense is the most fla-
grant, the public harm the greatest, and the proof the 
most certain.

“If the prosecutor is obliged to choose his case, it fol-
lows that he can choose his defendants. Therein is the 
most dangerous power of the prosecutor: that he will 
pick people that he thinks he should get, rather than 
cases that need to be prosecuted. With the law books 
filled with a great assortment of crimes, a prosecutor 
stands a fair chance of finding at least a technical viola-
tion of some act on the part of almost anyone. In such a 
case, it is not a question of discovering the commission of 
a crime and then looking for the man who has committed 
it, it is a question of picking the man and then searching 
the law books, or putting investigators to work, to pin 
some offense on him. It is in this realm—in which the 
prosecutor picks some person whom he dislikes or de-
sires to embarrass, or selects some group of unpopular 
persons and then looks for an offense, that the greatest 
danger of abuse of prosecuting power lies. It is here 
that law enforcement becomes personal, and the real 
crime becomes that of being unpopular with the predomi-
nant or governing group, being attached to the wrong 
political views, or being personally obnoxious to or in the 
way of the prosecutor himself.” R. Jackson, The Fed-
eral Prosecutor, Address Delivered at the Second An-
nual Conference of United States Attorneys, April 1, 
1940.

Under our system of government, the primary check 
against prosecutorial abuse is a political one. The prosecu-
tors who exercise this awesome discretion are selected and 
can be removed by a President, whom the people have 
trusted enough to elect. Moreover, when crimes are not in-
vestigated and prosecuted fairly, nonselectively, with a rea-
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sonable sense of proportion, the President pays the cost in 
political damage to his administration. If federal prosecu-
tors “pick people that [they] thin[k] [they] should get, rather 
than cases that need to be prosecuted,” if they amass many 
more resources against a particular prominent individual, or 
against a particular class of political protesters, or against 
members of a particular political party, than the gravity of 
the alleged offenses or the record of successful prosecutions 
seems to warrant, the unfairness will come home to roost in 
the Oval Office. I leave it to the reader to recall the exam-
ples of this in recent years. That result, of course, was pre-
cisely what the Founders had in mind when they provided 
that all executive powers would be exercised by a single 
Chief Executive. As Hamilton put it, “[t]he ingredients 
which constitute safety in the republican sense are a due de-
pendence on the people, and a due responsibility.” Federal-
ist No. 70, p. 424. The President is directly dependent on 
the people, and since there is only one President, he is re-
sponsible. The people know whom to blame, whereas “one 
of the weightiest objections to a plurality in the executive 
... is that it tends to conceal faults and destroy responsibil-
ity.” Id., at 427.

That is the system of justice the rest of us are entitled to, 
but what of that select class consisting of present or former 
high-level Executive Branch officials? If an allegation is 
made against them of any violation of any federal criminal 
law (except Class B or C misdemeanors or infractions) the 
Attorney General must give it his attention. That in itself is 
not objectionable. But if, after a 90-day investigation with-
out the benefit of normal investigatory tools, the Attorney 
General is unable to say that there are “no reasonable 
grounds to believe” that further investigation is warranted, a 
process is set in motion that is not in the full control of per-
sons “dependent on the people,” and whose flaws cannot be 
blamed on the President. An independent counsel is se-
lected, and the scope of his or her authority prescribed, by a 
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panel of judges. What if they are politically partisan, as 
judges have been known to be, and select a prosecutor 
antagonistic to the administration, or even to the particular 
individual who has been selected for this special treatment? 
There is no remedy for that, not even a political one. 
Judges, after all, have life tenure, and appointing a surefire 
enthusiastic prosecutor could hardly be considered an im-
peachable offense. So if there is anything wrong with the 
selection, there is effectively no one to blame. The inde-
pendent counsel thus selected proceeds to assemble a staff. 
As I observed earlier, in the nature of things this has to be 
done by finding lawyers who are willing to lay aside their cur-
rent careers for an indeterminate amount of time, to take on 
a job that has no prospect of permanence and little prospect 
for promotion. One thing is certain, however: it involves in-
vestigating and perhaps prosecuting a particular individual. 
Can one imagine a less equitable manner of fulfilling the ex-
ecutive responsibility to investigate and prosecute? What 
would be the reaction if, in an area not covered by this stat-
ute, the Justice Department posted a public notice inviting 
applicants to assist in an investigation and possible prosecu-
tion of a certain prominent person? Does this not invite 
what Justice Jackson described as “picking the man and then 
searching the law books, or putting investigators to work, to 
pin some offense on him”? To be sure, the investigation 
must relate to the area of criminal offense specified by the 
life-tenured judges. But that has often been (and nothing 
prevents it from being) very broad—and should the inde-
pendent counsel or his or her staff come up with something 
beyond that scope, nothing prevents him or her from asking 
the judges to expand his or her authority or, if that does not 
work, referring it to the Attorney General, whereupon the 
whole process would recommence and, if there was “reason-
able basis to believe” that further investigation was war-
ranted, that new offense would be referred to the Special Di-
vision, which would in all likelihood assign it to the same 
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independent counsel. It seems to me not conducive to fair-
ness. But even if it were entirely evident that unfairness 
was in fact the result—the judges hostile to the administra-
tion, the independent counsel an old foe of the President, the 
staff refugees from the recently defeated administration— 
there would be no one accountable to the public to whom the 
blame could be assigned.

I do not mean to suggest that anything of this sort (other 
than the inevitable self-selection of the prosecutory staff) 
occurred in the present case. I know and have the highest 
regard for the judges on the Special Division, and the 
independent counsel herself is a woman of accomplishment, 
impartiality, and integrity. But the fairness of a process 
must be adjudged on the basis of what it permits to happen, 
not what it produced in a particular case. It is true, of 
course, that a similar list of horribles could be attributed to 
an ordinary Justice Department prosecution—a vindictive 
prosecutor, an antagonistic staff, etc. But the difference is 
the difference that the Founders envisioned when they estab-
lished a single Chief Executive accountable to the people: the 
blame can be assigned to someone who can be punished.

The above described possibilities of irresponsible conduct 
must, as I say, be considered in judging the constitutional 
acceptability of this process. But they will rarely occur, and 
in the average case the threat to fairness is quite different. 
As described in the brief filed on behalf of three ex-Attorneys 
General from each of the last three administrations:

“The problem is less spectacular but much more worri-
some. It is that the institutional environment of the In-
dependent Counsel—specifically, her isolation from the 
Executive Branch and the internal checks and balances it 
supplies—is designed to heighten, not to check, all of the 
occupational hazards of the dedicated prosecutor; the 
danger of too narrow a focus, of the loss of perspective, 
of preoccupation with the pursuit of one alleged suspect 
to the exclusion of other interests.” Brief for Edward
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H. Levi, Griffin B. Bell, and William French Smith as 
Amici Curiae 11.

It is, in other words, an additional advantage of the unitary 
Executive that it can achieve a more uniform application of 
the law. Perhaps that is not always achieved, but the mech-
anism to achieve it is there. The mini-Executive that is the 
independent counsel, however, operating in an area where so 
little is law and so much is discretion, is intentionally cut off 
from the unifying influence of the Justice Department, and 
from the perspective that multiple responsibilities provide. 
What would normally be regarded as a technical violation 
(there are no rules defining such things), may in his or her 
small world assume the proportions of an indictable offense. 
What would normally be regarded as an investigation that 
has reached the level of pursuing such picayune matters that 
it should be concluded, may to him or her be an investigation 
that ought to go on for another year. How frightening it 
must be to have your own independent counsel and staff ap-
pointed, with nothing else to do but to investigate you until 
investigation is no longer worthwhile—with whether it is 
worthwhile not depending upon what such judgments usually 
hinge on, competing responsibilities. And to have that coun-
sel and staff decide, with no basis for comparison, whether 
what you have done is bad enough, willful enough, and prov-
able enough, to warrant an indictment. How admirable the 
constitutional system that provides the means to avoid such a 
distortion. And how unfortunate the judicial decision that 
has permitted it.

* * *
The notion that every violation of law should be prose-

cuted, including—indeed, especially—every violation by 
those in high places, is an attractive one, and it would be 
risky to argue in an election campaign that that is not an ab-
solutely overriding value. Fiat justitia, ruat coelum. Let 
justice be done, though the heavens may fall. The reality is, 
however, that it is not an absolutely overriding value, and it 
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was with the hope that we would be able to acknowledge and 
apply such realities that the Constitution spared us, by life 
tenure, the necessity of election campaigns. I cannot imag-
ine that there are not many thoughtful men and women in 
Congress who realize that the benefits of this legislation are 
far outweighed by its harmful effect upon our system of gov-
ernment, and even upon the nature of justice received by 
those men and women who agree to serve in the Executive 
Branch. But it is difficult to vote not to enact, and even 
more difficult to vote to repeal, a statute called, appropri-
ately enough, the Ethics in Government Act. If Congress is 
controlled by the party other than the one to which the Presi-
dent belongs, it has little incentive to repeal it; if it is con-
trolled by the same party, it dare not. By its shortsighted 
action today, I fear the Court has permanently encumbered 
the Republic with an institution that will do it great harm.

Worse than what it has done, however, is the manner in 
which it has done it. A government of laws means a govern-
ment of rules. Today’s decision on the basic issue of frag-
mentation of executive power is ungoverned by rule, and 
hence ungovemed by law. It extends into the very heart of 
our most significant constitutional function the “totality of 
the circumstances” mode of analysis that this Court has in re-
cent years become fond of. Taking all things into account, 
we conclude that the power taken away from the President 
here is not really too much. The next time executive power 
is assigned to someone other than the President we may con-
clude, taking all things into account, that it is too much. 
That opinion, like this one, will not be confined by any rule. 
We will describe, as we have today (though I hope more accu-
rately) the effects of the provision in question, and will 
authoritatively announce: “The President’s need to control 
the exercise of the [subject officer’s] discretion is so central 
to the functioning of the Executive Branch as to require com-
plete control.” This is not analysis; it is ad hoc judgment. 
And it fails to explain why it is not true that—as the text of 
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the Constitution seems to require, as the Founders seemed 
to expect, and as our past cases have uniformly assumed—all 
purely executive power must be under the control of the 
President.

The ad hoc approach to constitutional adjudication has real 
attraction, even apart from its work-saving potential. It is 
guaranteed to produce a result, in every case, that will make 
a majority of the Court happy with the law. The law is, by 
definition, precisely what the majority thinks, taking all 
things into account, it ought to be. I prefer to rely upon the 
judgment of the wise men who constructed our system, and 
of the people who approved it, and of two centuries of history 
that have shown it to be sound. Like it or not, that judg-
ment says, quite plainly, that “[t]he executive Power shall be 
vested in a President of the United States.”
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COMMUNICATIONS WORKERS OF AMERICA et  al . v . 
BECK ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FOURTH CIRCUIT

No. 86-637. Argued January 11, 1988—Decided June 29, 1988

Section 8(a)(3) of the National Labor Relations Act (NLRA) permits an 
employer and a union to enter into an agreement requiring all employees 
in the bargaining unit to pay union dues as a condition of continued 
employment, whether or not the employees become union members. 
Petitioner Communications Workers of America (CWA) entered into a 
collective-bargaining agreement that contains a union-security clause 
under which all represented employees who do not become union mem-
bers must pay the union “agency fees” in amounts equal to the dues paid 
by union members. Respondents, bargaining-unit employees who chose 
not to become union members, filed this suit in Federal District Court, 
challenging CWA’s use of their agency fees for purposes other than col-
lective bargaining, contract administration, or grievance adjustment 
(hereinafter “collective-bargaining” activities). They alleged that ex-
penditure of their fees on activities such as organizing the employees of 
other employers, lobbying for labor legislation, and participating in 
social, charitable, and political events violated CWA’s duty of fair repre-
sentation, § 8(a)(3), and the First Amendment. The court concluded 
that CWA’s collection and disbursement of agency fees for purposes 
other than collective-bargaining activities violated the associational and 
free speech rights of objecting nonmembers, and granted injunctive 
relief and an order for reimbursement of excess fees. The Court of 
Appeals, preferring to rest its judgment on a ground other than the 
Constitution, ultimately concluded, inter alia, that the collection of non-
members’ fees for purposes unrelated to collective bargaining violated 
CWA’s duty of fair representation.

Held:
1. The courts below properly exercised jurisdiction over respondents’ 

claims that exactions of agency fees beyond those necessary to finance 
collective-bargaining activities violated the judicially created duty of fair 
representation and respondents’ First Amendment rights. Although 
the National Labor Relations Board (Board) had primary jurisdiction 
over respondents’ § 8(a)(3) claim, cf. San Diego Building Trades Council 
v. Garmon, 359 U. S. 236, the courts below were not precluded from 
deciding the merits of that claim insofar as such a decision was necessary 
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to the disposition of respondents’ duty-of-fair-representation challenge. 
Federal courts may resolve unfair labor practice questions that emerge 
as collateral issues in suits brought under independent federal remedies. 
Respondents did not attempt to circumvent the Board’s primary jurisdic-
tion by casting their statutory claim as a violation of CWA’s duty of fair 
representation. Instead, the necessity of deciding the scope of § 8(a)(3) 
arose because CWA and its copetitioner local unions sought to defend 
themselves on the ground that the statute authorizes the type of union- 
security agreement in issue. Pp. 742-744.

2. Section 8(a)(3) does not permit a union, over the objections of dues- 
paying nonmember employees, to expend funds collected from them on 
activities unrelated to collective-bargaining activities. Pp. 744-762.

(a) The decision in Machinists v. Street, 367 U. S. 740—holding that 
§ 2, Eleventh of the Railway Labor Act (RLA) does not permit a union, 
over the objections of nonmembers, to expend agency fees on political 
causes—is controlling, for §8(a)(3) and §2, Eleventh are in all material 
respects identical. Their nearly identical language reflects the fact that 
in both Congress authorized compulsory unionism only to the extent nec-
essary to ensure that those who enjoy union-negotiated benefits contrib-
ute to their cost. Indeed, Congress, in 1951, expressly modeled §2, 
Eleventh on § 8(a)(3), which it had added to the NLRA by the Taft- 
Hartley Act only four years earlier, and emphasized that it was extend-
ing to railroad labor the same rights and privileges of the union shop that 
were contained in the Taft-Hartley Act. Pp. 744-747.

(b) Section 8(a)(3) was intended to correct abuses of compulsory 
unionism that had developed under “closed shop” agreements and, at the 
same time, to require, through union-security clauses, that nonmember 
employees pay their share of the cost of benefits secured by the union 
through collective bargaining. These same concerns prompted Con-
gress’ later amendment of the RLA. Given the parallel purpose, struc-
ture, and language of § 8(a)(3) and § 2, Eleventh, both provisions must be 
interpreted in the same manner. Only the most compelling evidence 
would support a contrary conclusion, and petitioners have not proffered 
such evidence here. Pp. 747-754.

(c) Petitioners claim that the union-security provisions of the RLA 
and NLRA should be read differently in light of the different history of 
unionism in the regulated industries—that is, the tradition of voluntary 
unionism in the railway industry prior to the 1951 amendment of the 
RLA and the history of compulsory unionism in NLRA-regulated indus-
tries prior to 1947. Petitioners contend that because agreements re-
quiring the payment of uniform dues were not among the specific abuses 
Congress sought to remedy in the Taft-Hartley Act, § 8(a)(3) cannot 
plausibly be read to prohibit the collection of fees in excess of those
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necessary to cover the costs of collective bargaining. This argument is 
unpersuasive because the legislative history of § 8(a)(3) shows that Con-
gress was concerned with numerous and systemic abuses of the closed 
shop and therefore resolved to ban the closed shop altogether; to the 
extent it permitted union-security agreements at all, Congress was 
guided—as it was in its later amendment of the RLA—by the principle 
that those enjoying the benefits of union representation should contrib-
ute their fair share to the expense of securing those benefits. More-
over, it is clear that Congress understood its actions in 1947 and 1951 to 
have placed the respective regulated industries on an equal footing inso-
far as compulsory unionism was concerned. Pp. 754-756.

(d) The fact that in the Taft-Hartley Act Congress expressly consid-
ered proposals regulating union finances but ultimately placed only a few 
limitations on the collection and use of dues and fees, and otherwise left 
unions free to arrange their financial affairs as they saw fit, is not suffi-
cient to compel a broader construction of § 8(a)(3) than that accorded § 2, 
Eleventh in Street. The legislative history of § 8(a)(3) shows that Con-
gress was concerned with the dues and rights of union members, not the 
agency fees and rights of nonmembers. The absence, in such legislative 
history , of congressional concern for the rights of nonmembers is consist-
ent with the view that Congress understood § 8(a)(3) to afford nonmem-
bers adequate protection by authorizing the collection of only those fees 
necessary to finance collective-bargaining activities. Nor is there any 
merit to the contention that, because unions had previously used mem-
bers’ dues for a variety of purposes in addition to collective-bargaining 
agreements, Congress’ silence in 1947 as to the uses to which unions 
could put nonmembers’ fees should be understood as an acquiescence in 
such union practices. Pp. 756-761.

(e) Street cannot be distinguished on the theory that the construc-
tion of §2, Eleventh was merely expedient to avoid the constitutional 
question—as to the use of fees for political causes that nonmembers find 
objectionable—that otherwise would have been raised because the RLA 
(unlike the NLRA) pre-empts state laws banning union-security agree-
ments and thus nonmember fees were compelled by “governmental 
action.” Even assuming that the exercise of rights permitted, though 
not compelled, by § 8(a)(3) does not involve state action, and that the 
NLRA and RLA therefore differ in such respect, nevertheless the ab-
sence of any constitutional concerns in this case would not warrant read-
ing the nearly identical language of § 8(a)(3) and § 2, Eleventh differently. 
Pp. 761-762.

800 F. 2d 1280, affirmed.
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Bren nan , J., delivered the opinion of the Court, in which Rehn qu ist , 
C. J., and Whi te , Mars hal l , and Stev ens , JJ., joined, and in Parts I 
and II of which Bla ckmu n , O’Con no r , and Scali a , JJ., joined. Black - 
MUN, J., filed an opinion concurring in part and dissenting in part, in which 
O’Con no r  and Scal ia , JJ., joined, post, p. 763. Ken ne dy , J., took no 
part in the consideration or decision of the case.

Laurence Gold argued the cause for petitioners. With him 
on the briefs were Thomas S. Adair, James Coppess, and 
George Kaufmann.

Edwin Vieira, Jr., argued the cause for respondents. 
With him on the brief was Hugh L. Reilly. *

Justi ce  Brennan  delivered the opinion of the Court.
Section 8(a)(3) of the National Labor Relations Act of 1935 

(NLRA), 49 Stat. 452, as amended, 29 U. S. C. § 158(a)(3), 
permits an employer and an exclusive bargaining represent-
ative to enter into an agreement requiring all employees in 
the bargaining unit to pay periodic union dues and initiation 
fees as a condition of continued employment, whether or not 
the employees otherwise wish to become union members. 
Today we must decide whether this provision also permits a 
union, over the objections of dues-paying nonmember em-
ployees, to expend funds so collected on activities unrelated 
to collective bargaining, contract administration, or griev-
ance adjustment, and, if so, whether such expenditures vio-
late the union’s duty of fair representation or the objecting 
employees’ First Amendment rights.

*David M. Silberman filed a brief for the American Federation of 
Labor and Congress of Industrial Organizations as amicus curiae urging 
reversal.

Briefs of amici curiae urging affirmance were filed for the Landmark 
Legal Foundation by Jerald L. Hill and Mark J. Bredemeier; for the 
Pacific Legal Foundation et al. by Ronald A. Zumbrun and Anthony T. 
Caso; and for Senator Jesse Helms et al. by Thomas A. Farr, W. W. Tay-
lor, Jr., and Robert A. Valois.

Solicitor General Fried, Deputy Solicitor General Cohen, Norton J. 
Come, and Linda Sher filed a brief for the United States as amicus curiae.
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I
In accordance with §9 of the NLRA, 49 Stat. 453, as 

amended, 29 U. S. C. § 159, a majority of the employees of 
American Telephone and Telegraph Company and several of 
its subsidiaries selected petitioner Communications Workers 
of America (CWA) as their exclusive bargaining represent-
ative. As such, the union is empowered to bargain collec-
tively with the employer on behalf of all employees in the 
bargaining unit over wages, hours, and other terms and con-
ditions of employment, § 9(a), 29 U. S. C. § 159(a), and it 
accordingly enjoys “broad authority ... in the negotiation 
and administration of [the] collective bargaining contract.” 
Humphrey v. Moore, 375 U. S. 335, 342 (1964). This broad 
authority, however, is tempered by the union’s “statutory ob-
ligation to serve the interests of all members without hostil-
ity or discrimination toward any,” Vaca n . Sipes, 386 U. S. 
171, 177 (1967), a duty that extends not only to the negotia-
tion of the collective-bargaining agreement itself but also to 
the subsequent enforcement of that agreement, including the 
administration of any grievance procedure the agreement 
may establish. Ibid. CWA chartered several local unions, 
copetitioners in this case, to assist it in discharging these 
statutory duties. In addition, at least in part to help defray 
the considerable costs it incurs in performing these tasks, 
CWA negotiated a union-security clause in the collective-
bargaining agreement under which all represented employ-
ees, including those who do not wish to become union mem-
bers, must pay the union “agency fees” in “amounts equal to 
the periodic dues” paid by union members. Plaintiffs’ Com-
plaint H11 and Plaintiffs’ Exhibit A-l, 1 Record. Under the 
clause, failure to tender the required fee may be grounds for 
discharge.

In June 1976, respondents, 20 employees who chose not to 
become union members, initiated this suit challenging CWA’s 
use of their agency fees for purposes other than collective 
bargaining, contract administration, or grievance adjustment 



740 OCTOBER TERM, 1987

Opinion of the Court 487 U. S.

(hereinafter “collective-bargaining” or “representational” ac-
tivities). Specifically, respondents alleged that the union’s 
expenditure of their fees on activities such as organizing the 
employees of other employers, lobbying for labor legislation, 
and participating in social, charitable, and political events vi-
olated petitioners’ duty of fair representation, § 8(a)(3) of the 
NLRA, the First Amendment, and various common-law fidu-
ciary duties. In addition to declaratory relief, respondents 
sought an injunction barring petitioners from exacting fees 
above those necessary to finance collective-bargaining activi-
ties, as well as damages for the past collection of such excess 
fees.

The District Court concluded that the union’s collection and 
disbursement of agency fees for purposes other than bargain-
ing unit representation violated the associational and free 
speech rights of objecting nonmembers, and therefore en-
joined their future collection. 468 F. Supp. 93 (Md. 1979). 
Applying a “clear and convincing” evidentiary standard, the 
District Court concluded that the union had failed to show 
that more than 21% of its funds were expended on collective-
bargaining matters. App. to Pet. for Cert. 119a. The court 
ordered reimbursement of all excess fees respondents had 
paid since January 1976, and directed the union to institute a 
recordkeeping system to segregate accounts for representa-
tional and noncollective-bargaining activities. Id., at 125a, 
108a-109a.

A divided panel of the United States Court of Appeals for 
the Fourth Circuit agreed that respondents stated a valid 
claim for relief under the First Amendment, but, preferring 
to rest its judgment on a ground other than the Constitution, 
concluded that the collection of nonmembers’ fees for pur-
poses unrelated to collective bargaining violated § 8(a)(3). 
776 F. 2d 1187 (1985). Turning to the specific activities chal-
lenged, the majority noted that the District Court’s adoption 
of a “clear and convincing” standard of proof was improper, 
but found that for certain categories of expenditures, such
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as lobbying, organizing employees in other companies, and 
funding various community services, the error was harmless 
inasmuch as the activities were indisputably unrelated to 
bargaining unit representation. The majority remanded the 
case for reconsideration of the remaining expenditures, 
which the union claimed were made in connection with valid 
collective-bargaining activities. Chief Judge Winter dis-
sented. Id., at 1214. He concluded that § 8(a)(3) authorized 
exaction of fees in amounts equivalent to full union dues, in-
cluding fees expended on nonrepresentational activities, and 
that the negotiation and enforcement of agreements permit-
ting such exactions was private conduct incapable of violating 
the constitutional rights of objecting nonmembers.

On rehearing, the en banc court vacated the panel opinion 
and by a 6-to-4 vote again affirmed in part, reversed in part, 
and remanded for further proceedings. 800 F. 2d 1280 (1986). 
The court explained in a brief per curiam opinion that five 
of the six majority judges believed there was federal jurisdic-
tion over both the § 8(a)(3) and the duty-of-fair-representation 
claims, and that respondents were entitled to judgment on 
both. Judge Murnaghan, casting the deciding vote, con-
cluded that the court had jurisdiction over only the duty-of- 
fair-representation claim; although he believed that §8(a) 
(3) permits union-security clauses requiring payment of full 
union dues, he concluded that the collection of such fees from 
nonmembers to finance activities unrelated to collective bar-
gaining violates the union’s duty of fair representation. All 
six of these judges agreed with the panel’s resolution of the 
specific allocations issue and accordingly remanded the ac-
tion. Chief Judge Winter, joined by three others, again dis-
sented for the reasons set out in his earlier panel dissent.

The decision below directly conflicts with that of the 
United States Court of Appeals for the Second Circuit. See 
Price v. Auto Workers, 795 F. 2d 1128 (1986). We granted 
certiorari to resolve the important question concerning the 
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validity of such agreements, 482 U. S. 904 (1987), and now 
affirm.

II
At the outset, we address briefly the jurisdictional ques-

tion that divided the Court of Appeals. Respondents sought 
relief on three separate federal claims: that the exaction of 
fees beyond those necessary to finance collective-bargaining 
activities violates § 8(a)(3); that such exactions violate the 
judicially created duty of fair representation; and that such 
exactions violate respondents’ First Amendment rights. We 
think it clear that the courts below properly exercised juris-
diction over the latter two claims, but that the National 
Labor Relations Board (NLRB or Board) had primary juris-
diction over respondents’ § 8(a)(3) claim.

In San Diego Building Trades Council v. Garmon, 359 
U. S. 236 (1959), we held that “[w]hen an activity is arguably 
subject to § 7 or § 8 of the [NLRA], the States as well as the 
federal courts must defer to the exclusive competence of the 
[Board] if the danger of state interference with national pol-
icy is to be averted.” Id., at 245 (emphasis added). A sim-
ple recitation of respondents’ § 8(a)(3) claim reveals that it 
falls squarely within the primary jurisdiction of the Board: 
respondents contend that, by collecting and using agency fees 
for nonrepresentational purposes, the union has contravened 
the express terms of § 8(a)(3), which, respondents argue, 
provides a limited authorization for the collection of only 
those fees necessary to finance collective-bargaining activi-
ties. There can be no doubt, therefore, that the challenged 
fee-collecting activity is “subject to” § 8.

While the five-judge plurality of the en banc court did 
not explain the basis of its jurisdictional holding, the panel 
majority concluded that because courts have jurisdiction over 
challenges to union-security clauses negotiated under §2, 
Eleventh of the Railway Labor Act (RLA), 64 Stat. 1238, 45 
U. S. C. § 152, Eleventh, which is in all material respects 
identical to § 8(a)(3), there must be a parity of federal juris-
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diction over § 8(a)(3) claims. Unlike the NLRA, however, 
the RLA establishes no agency charged with administering 
its provisions, and instead leaves it to the courts to determine 
the validity of activities challenged under the Act. The pri-
mary jurisdiction of the NLRB, therefore, cannot be dimin-
ished by analogies to the RLA, for in this regard the two 
labor statutes do not parallel one another. The Court of Ap-
peals erred, then, to the extent that it concluded it possessed 
jurisdiction to pass directly on respondents’ § 8(a)(3) claim.

The court was not precluded, however, from deciding the 
merits of this claim insofar as such a decision was necessary 
to the disposition of respondents’ duty-of-fair-representation 
challenge. Federal courts may resolve unfair labor practice 
questions that “emerge as collateral issues in suits brought 
under independent federal remedies,” Connell Construction 
Co. v. Plumbers, 421 U. S. 616, 626 (1975), and one such 
remedy over which federal jurisdiction is well settled is the 
judicially implied duty of fair representation. Vaca v. Sipes, 
386 U. S. 171 (1967). This jurisdiction to adjudicate fair-
representation claims encompasses challenges leveled not 
only at a union’s contract administration and enforcement ef-
forts, id., at 176-188, but at its negotiation activities as well. 
Ford Motor Co. n . Huffman, 345 U. S. 330 (1953). Employ-
ees, of course, may not circumvent the primary jurisdiction 
of the NLRB simply by casting statutory claims as violations 
of the union’s duty of fair representation. Respondents, 
however, have done no such thing here; rather, they claim 
that the union failed to represent their interests fairly and 
without hostility by negotiating and enforcing an agreement 
that allows the exaction of funds for purposes that do not 
serve their interests and in some cases are contrary to their 
personal beliefs. The necessity of deciding the scope of 
§ 8(a)(3) arises because petitioners seek to defend themselves 
on the ground that the statute authorizes precisely this type 
of agreement. Under these circumstances, the Court of Ap-
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peals had jurisdiction to decide the § 8(a)(3) question raised 
by respondents’ duty-of-fair-representation claim.1

Ill
Added as part of the Labor Management Relations Act, 

1947, or Taft-Hartley Act, § 8(a)(3) makes it an unfair labor 
practice for an employer “by discrimination in regard to hire 
or tenure of employment ... to encourage or discourage 
membership in any labor organization.” 29 U. S. C. § 158 
(a)(3). The section contains two provisos without which all 
union-security clauses would fall within this otherwise broad 
condemnation: the first states that nothing in the Act “pre- 
clude[s] an employer from making an agreement with a labor 
organization ... to require as a condition of employment 
membership therein” 30 days after the employee attains em-
ployment, ibid.; the second, limiting the first, provides:

“[N]o employer shall justify any discrimination against 
an employee for nonmembership in a labor organization 
(A) if he has reasonable grounds for believing that such 
membership was not available to the employee on the 
same terms and conditions generally applicable to other 
members, or (B) if he has reasonable grounds for believ-
ing that membership was denied or terminated for rea-
sons other than the failure ... to tender the periodic

1 The courts below, of course, possessed jurisdiction over respondents’ 
constitutional challenges. Whether or not the NLRB entertains constitu-
tional claims, see Florida Gulf Coast Building & Construction Trades 
Council (Edward J. DeBartolo Corp.), 273 N. L. R. B. 1431, 1432 (1985) 
(Board “will presume the constitutionality of the Act [it] administer[s]”); 
Handy Andy, Inc., 228 N. L. R. B. 447, 452 (1977) (Board lacks the au-
thority “to determine the constitutionality of mandatory language in the 
Act”); see also Johnson n . Robison, 415 U. S. 361, 368 (1974) (“Adjudica-
tion of the constitutionality of congressional enactments has generally been 
thought beyond the jurisdiction of administrative agencies”); cf. NLRB v. 
Catholic Bishop of Chicago, 440 U. S. 490, 495-499 (1979) (reviewing 
Board’s history of determining its jurisdiction over religious schools in light 
of Free Exercise Clause concerns), such claims would not fall within the 
Board’s primary jurisdiction.
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dues and the initiation fees uniformly required as a con-
dition of acquiring or retaining membership.” Ibid.

Taken as a whole, § 8(a)(3) permits an employer and a union2 
to enter into an agreement requiring all employees to become 
union members as a condition of continued employment, but 
the “membership” that may be so required has been “whit-
tled down to its financial core.” NLRB v. General Motors 
Corp., 373 U. S. 734, 742 (1963). The statutory question 
presented in this case, then, is whether this “financial core” 
includes the obligation to support union activities beyond 
those germane to collective bargaining, contract administra-
tion, and grievance adjustment. We think it does not.

Although we have never before delineated the precise lim-
its § 8(a)(3) places on the negotiation and enforcement of 
union-security agreements, the question the parties proffer is 
not an entirely new one. Over a quarter century ago we 
held that § 2, Eleventh of the RLA does not permit a union, 
over the objections of nonmembers, to expend compelled 
agency fees on political causes. Machinists v. Street, 367 
U. S. 740 (1961). Because the NLRA and RLA differ in cer-
tain crucial respects, we have frequently warned that deci-
sions construing the latter often provide only the roughest of 
guidance when interpreting the former. See, e. g., Street, 
supra, at 743; First National Maintenance Corp. v. NLRB, 
452 U. S. 666, 686, n. 23 (1984). Our decision in Street, how-
ever, is far more than merely instructive here: we believe it 
is controlling, for § 8(a)(3) and § 2, Eleventh are in all material 
respects identical.3 Indeed, we have previously described 

2 Section 8(b)(2) makes it unlawful for unions “to cause or attempt to 
cause an employer to discriminate against an employee in violation of sub-
section (a)(3),” 29 U. S. C. § 158(b)(2); accordingly, the provisos to § 8(a)(3) 
also allow unions to seek and enter into union-security agreements.

3 Section 2, Eleventh provides, in pertinent part:
“Notwithstanding any other provisions of this chapter, or of any other 

statute or law of the United States, or Territory thereof, or of any State, 
any carrier or carriers as defined in this chapter and a labor organization or
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the two provisions as “statutory equivalent[s],” Ellis v. Rail-
way Clerks, 466 U. S. 435, 452, n. 13 (1984), and with good 
reason, because their nearly identical language reflects the 
fact that in both Congress authorized compulsory unionism 
only to the extent necessary to ensure that those who enjoy 
union-negotiated benefits contribute to their cost. Thus, in 
amending the RLA in 1951, Congress expressly modeled §2, 
Eleventh on § 8(a)(3), which it had added to the NLRA only 
four years earlier, and repeatedly emphasized that it was ex-
tending “to railroad labor the same rights and privileges of 
the union shop that are contained in the Taft-Hartley Act.” 
96 Cong. Rec. 17055 (1951) (remarks of Rep. Brown).4 In

labor organizations duly designated and authorized to represent employees 
in accordance with the requirements of this chapter shall be permitted—

“(a) to make agreements, requiring, as a condition of continued employ-
ment, that within sixty days following the beginning of such employment, 
or the effective date of such agreements, whichever is later, all employees 
shall become members of the labor organization representing their craft or 
class: Provided, That no such agreement shall require such condition of em-
ployment with respect to employees to whom membership is not available 
upon the same terms and conditions as are generally applicable to any 
other member or with respect to employees to whom membership was de-
nied or terminated for any reason other than the failure of the employee to 
tender the periodic dues, initiation fees, and assessments (not including 
fines and penalties) uniformly required as a condition of acquiring or retain-
ing membership.” 45 U. S. C. § 152, Eleventh.

Although § 2, Eleventh allows termination of an employee for failure to 
pay “periodic dues, initiation fees, and assessments (not including fines 
and penalties),” the italicized language was added to the RLA only be-
cause some railway unions required only nominal dues, and financed their 
bargaining activities through monthly assessments; having added “assess-
ments” as a proper element of agency fees, Congress simply clarified that 
the term did not refer, as it often did in the parlance of other industries, to 
fines or penalties. See Machinists v. Street, 367 U. S., at 766. In addi-
tion, §2, Eleventh pre-empts state laws that would otherwise ban union 
shops. This difference, however, has no bearing on the types of union-
security agreements that the statute permits, and thus does not distin-
guish the union shop authorization of § 2, Eleventh from that of § 8(a)(3).

4See also S. Rep. No. 2262, 81st Cong., 2d Sess., 3 (1950) (“[T]he terms 
of [the bill] are substantially the same as those of the Labor-Management
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these circumstances, we think it clear that Congress intended 
the same language to have the same meaning in both statutes.

A
Both the structure and purpose of § 8(a)(3) are best under-

stood in light of the statute’s historical origins. Prior to the 
enactment of the Taft-Hartley Act of 1947, 61 Stat. 140, § 8(3) 
of the Wagner Act of 1935 (NLRA) permitted majority un-
ions to negotiate “closed shop” agreements requiring employ-
ers to hire only persons who were already union members.

Relations Act”); H. R. Rep. No. 2811, 81st Cong., 2d Sess., 4 (1950) (the 
bill allows unions “to negotiate agreements with railroads and airlines of a 
character permitted in the case of labor organizations in the other large in-
dustries of the country”); 96 Cong. Rec. 15737 (1950) (remarks of Sen. Hill) 
(“The bill ... is designed merely to extend to employees and employers 
subject to the [RLA] rights now possessed by employees and employers 
under the Taft-Hartley Act”); id., at 15740 (remarks of Sen. Lehman) 
(“The railroad brotherhoods should have the same right that any other 
union has to negotiate for the union shop”); id., at 16267 (remarks of Sen. 
Taft) (“[T]he bill inserts in the railway mediation law almost the exact pro-
visions ... of the Taft-Hartley law”); id., at 17049 (remarks of Rep. 
Beckworth) (the bill permits railway unions “to bring about agreements 
with carriers providing for union shops, a principle enacted into law in the 
Taft-Hartley bill”); id., at 17055 (remarks of Rep. Biemiller) (“[The] provi-
sion . . . gives to railway labor the right to bargain for the union shop just 
as any other labor group in the country may do”); id., at 17056 (remarks of 
Rep. Bennett) (“The purpose of the bill is to amend the [RLA] to give rail-
road workers . . . the same right to enjoy the benefits and privileges of a 
union-shop arrangement that is now accorded to all workmen in most other 
types of employment”); ibid, (remarks of Rep. Heselton) (“[T]his bill pri-
marily provides for the same kind of treatment of railroad and airline em-
ployees as is now accorded employees in all other industries under existing 
law”); id., at 17059 (remarks of Rep. Harris) (“The fundamental proposi-
tion involved in the bill [is to extend] the national policy expressed in the 
Taft-Hartley Act regarding the lawfulness of . . . the union shop ... to 
. . . railroad and airline labor organizations”); id., at 17061 (remarks of 
Rep. Vursell) (“This bill simply extends to the railroad workers and em-
ployers the benefit of this provision now enjoyed by all other laboring men 
under the Taft-Hartley Act”).
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See Algoma Plywood Co. v. Wisconsin Employment Rela-
tions Board, 336 U. S. 301, 307-311 (1949). By 1947, such 
agreements had come under increasing attack, and after ex-
tensive hearings Congress determined that the closed shop 
and the abuses associated with it “create[d] too great a bar-
rier to free employment to be longer tolerated.” S. Rep. 
No. 105, 80th Cong., 1st Sess., 6 (1947) (S. Rep.), Legislative 
History of Labor Management Relations Act, 1947 (Commit-
tee Print compiled for the Subcommittee on Labor of the 
Senate Committee on Labor and Public Welfare), p. 412 
(1974) (Leg. Hist.). The 1947 Congress was equally con-
cerned, however, that without such agreements, many em-
ployees would reap the benefits that unions negotiated on 
their behalf without in any way contributing financial support 
to those efforts. As Senator Taft, one of the authors of the 
1947 legislation, explained, “the argument . . . against abol-
ishing the closed shop ... is that if there is not a closed shop 
those not in the union will get a free ride, that the union does 
the work, gets the wages raised, then the man who does not 
pay dues rides along freely without any expense to himself.” 
93 Cong. Rec. 4887 (1947), Leg. Hist. 1422.5 Thus, the Taft- 
Hartley Act was

5 This sentiment was repeated throughout the hearings and lengthy de-
bate that preceded passage of the bill. See, e. g., 93 Cong. Rec. 3557 
(1947), Leg. Hist. 740 (remarks of Rep. Jennings) (because members of 
the minority “would get the benefit of that contract made between the 
majority of their fellow workmen and the management ... it is not un-
reasonable that they should go along and contribute dues like the others”); 
93 Cong Rec. 3558, Leg. Hist. 741 (remarks of Rep. Robison) (“If [union- 
negotiated] benefits come to the workers all alike, is it not only fair that the 
beneficiaries, whether the majority or the minority, contribute their equal 
share in securing these benefits?”); 93 Cong. Rec. 3837, Leg. Hist. 1010 
(remarks of Sen. Taft) ([T]he legislation, “in effect, . . . say[s], that no one 
can get a free ride in such a shop. That meets one of the arguments for a 
union shop. The employee has to pay the union dues”); S. Rep., at 6, Leg. 
Hist. 412 (“In testifying before this Committee, . . . leaders of organized 
labor have stressed the fact that in the absence of [union-security] provi-
sions many employees sharing the benefits of what unions are able to ac-
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“intended to accomplish twin purposes. On the one 
hand, the most serious abuses of compulsory unionism 
were eliminated by abolishing the closed shop. On the 
other hand, Congress recognized that in the absence of a 
union-security provision ‘many employees sharing the 
benefits of what unions are able to accomplish by collec-
tive bargaining will refuse to pay their share of the 
cost.’” NLRB v. General Motors Corp., 373 U. S., at 
740-741 (quoting S. Rep., at 6, Leg. Hist. 412).

The legislative solution embodied in § 8(a)(3) allows em-
ployers to enter into agreements requiring all the employees 
in a given bargaining unit to become members 30 days after 
being hired as long as such membership is available to all 
workers on a nondiscriminatory basis, but it prohibits the 
mandatory discharge of an employee who is expelled from the 
union for any reason other than his or her failure to pay initi-
ation fees or dues. As we have previously observed, Con-
gress carefully tailored this solution to the evils at which it 
was aimed:

“Th[e] legislative history clearly indicates that Congress 
intended to prevent utilization of union security agree-
ments for any purpose other than to compel payment of 
union dues and fees. Thus Congress recognized the va-
lidity of unions’ concerns about ‘free riders,’ i. e., em-
ployees who receive the benefits of union representation 
but are unwilling to contribute their fair share of finan-
cial support to such union, and gave unions the power to 
contract to meet that problem while withholding from 
unions the power to cause the discharge of employees for 
any other reason.” Radio Officers v. NLRB, 347 U. S. 
17, 41 (1954) (emphasis added).

complish by collective bargaining will refuse to pay their share of the 
cost”). See also H. R. Rep. No. 245, 80th Cong., 1st Sess., 80 (1947) 
(H. R. Rep.), Leg. Hist. 371 (“[Closed shop] agreements prevent nonunion 
workers from sharing in the benefits resulting from union activities with-
out also sharing in the obligations”).
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Indeed, “Congress’ decision to allow union-security agree-
ments at all reflects its concern that . . . the parties to a 
collective bargaining agreement be allowed to provide that 
there be no employees who are getting the benefits of union 
representation without paying for them.” Oil Workers v. 
Mobil Oil Corp., 426 U. S. 407, 416 (1976) (emphasis added).

This same concern over the resentment spawned by “free 
riders” in the railroad industry prompted Congress, four 
years after the passage of the Taft-Hartley Act, to amend the 
RLA. As the House Report explained, 75 to 80% of the 1.2 
million railroad industry workers belonged to one or another 
of the railway unions. H. R. Rep. No. 2811, 81st Cong., 2d 
Sess., 4 (1950). These unions, of course, were legally obli-
gated to represent the interests of all workers, including 
those who did not become members; thus nonunion workers 
were able, at no expense to themselves, to share in all the 
benefits the unions obtained through collective bargaining. 
Ibid. Noting that the “principle of authorizing agreements 
for the union shop and the deduction of union dues has now 
become firmly established as a national policy for all industry 
subject to the Labor Management Relations Act of 1947,” the 
House Report concluded that “[n]o sound reason exists for 
continuing to deny to labor organizations subject to the Rail-
way Labor Act the right to negotiate agreements with rail-
roads and airlines of a character permitted in the case of labor 
organizations in the other large industries of the country.” 
Ibid.

In drafting what was to become §2, Eleventh, Congress 
did not look to § 8(a)(3) merely for guidance. Rather, as Sen-
ator Taft argued in support of the legislation, the amendment 
“inserts in the railway mediation law almost the exact provi-
sions, so far as they fit, of the Taft-Hartley law, so that the 
conditions regarding the union shop and the check-off are car-
ried into the relations between railroad unions and the rail-
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roads.” 96 Cong. Rec. 16267 (1950).6 This was the univer-
sal understanding, among both supporters and opponents, of 
the purpose and effect of the amendment. See n. 4, supra. 
Indeed, railroad union representatives themselves proposed 
the amendment that incorporated in § 2, Eleventh, § 8(a)(3)’s 
prohibition against the discharge of employees who fail to 
obtain or maintain union membership for any reason other 
than nonpayment of periodic dues; in offering this proposal 
the unions argued, in terms echoing the language of the Sen-
ate Report accompanying the Taft-Hartley Act, that such a 
prohibition “remedies the alleged abuses of compulsory union 
membership . . . , yet makes possible the elimination of the 
Tree rider’ and the sharing of the burden of maintenance by 
all of the beneficiaries of union activity.” Hearings on H. R. 
7789 before the House Committee on Interstate and Foreign 
Commerce, 81st Cong., 2d Sess., 253 (1950).

In Street we concluded “that §2, Eleventh contemplated 
compulsory unionism to force employees to share the costs of 
negotiating and administering collective agreements, and the 
costs of the adjustment and settlement of disputes,” but that 
Congress did not intend “to provide the unions with a means 
for forcing employees, over their objection, to support politi-
cal causes which they oppose.” 367 U. S., at 764. Constru-

6 Although Senator Taft qualified his comparison by explaining that the 
provisions of the Taft-Hartley law were incorporated into the RLA “so far 
as they fit,” this qualification merely reflected the fact that the laws were 
not identical in all respects, their chief difference inhering in their pre-
emptive effect, or lack thereof, on all state regulation of union-security 
agreements. See n. 3, supra. This difference, of course, does not de-
tract from the near identity of the provisions insofar as they confer on un-
ions and employers authority to enter into union-security agreements, nor 
does it in any way undermine the force of Senator Taft’s comparison with 
respect to this authority. Indeed, Taft himself explained that he initially 
“objected to some of the original terms of the bill, but when the [bill’s] pro-
ponents agreed to accept amendments which made the provisions identical 
with the Taft-Hartley law,” he decided to support the law. 96 Cong. Rec. 
16267 (1950) (emphasis added).
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ing the statute in light of this legislative history and purpose, 
we held that although § 2, Eleventh on its face authorizes the 
collection from nonmembers of “periodic dues, initiation fees, 
and assessments . . . uniformly required as a condition of 
acquiring or retaining membership” in a union, 45 U. S. C. 
§ 152, Eleventh (b) (emphasis added), this authorization did 
not “ves[t] the unions with unlimited power to spend exacted 
money.” 367 U. S., at 768. We have since reaffirmed that 
“Congress’ essential justification for authorizing the union 
shop” limits the expenditures that may properly be charged 
to nonmembers under § 2, Eleventh to those “necessarily or 
reasonably incurred for the purpose of performing the duties 
of an exclusive [bargaining] representative.” Ellis v. Rail-
way Clerks, 466 U. S., at 447-448. Given the parallel pur-
pose, structure, and language of § 8(a)(3), we must interpret 
that provision in the same manner.7 Like §2, Eleventh,

7 We note that the NLRB, at least for a time, also took the position that 
the uniform “periodic dues and initiation fees” required by § 8(a)(3) were 
limited by the congressional concern with free riders to those fees nec-
essary to finance collective-bargaining activities. In Teamsters Local 
No. 959, 167 N. L. R. B. 1042, 1045 (1967), the Board explained:

“[T]he right to charge ‘periodic dues’ granted unions by the proviso to 
Section 8(a)(3) is concerned exclusively with the concept that those enjoy-
ing the benefits of collective bargaining should bear their fair share of the 
costs incurred by the collective-bargaining agent in representing them. 
But it is manifest that dues that do not contribute, and are not intended to 
contribute, to the cost of operation of a union in its capacity as collective-
bargaining agent cannot be justified as necessary for the elimination of 
‘free riders.’”
The Board, however, subsequently repudiated that view. See Detroit 
Mailers Union No. 40, 192 N. L. R. B. 951, 952 (1971).

Notwithstanding this unequivocal language, the dissent advises us, post, 
at 767, n. 5, that we have misread Teamsters Local. Choosing to ignore the 
above-quoted passage, the dissent asserts that the Board never “embraced 
. . . the view,” post, at 767, n. 5, that “periodic dues and initiation fees” are 
limited to those that finance the union in its capacity as collective-bargaining 
agent, because in Teamsters Local itself the Board concluded that the dues 
in question “were actually ‘special purpose funds,’ ” and were thus “ ‘assess-
ments’ not contemplated by the proviso to § 8(a)(3).” Post, at 767, n. 5
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§ 8(a)(3) permits the collection of “periodic dues and initiation 
fees uniformly required as a condition of acquiring or retain-
ing membership” in the union,* 8 and like its counterpart in the 
RLA, § 8(a)(3) was designed to remedy the inequities posed 
by “free riders” who would otherwise unfairly profit from the 

(quoting Teamsters Local, supra, at 1044). This observation, however, 
avails the dissent nothing; obviously, once the Board determined that the 
dues were not used for collective-bargaining purposes, the conclusion that 
they were not dues within the meaning of § 8(a)(3) followed automatically. 
Under the dissent’s reading, had the union simply built the increase into its 
dues base, rather than initially denominating it as a “special assessment,” 
it would have been entitled to exact the fees as “periodic dues” and spend 
them for precisely the same purposes without running afoul of § 8(a)(3). 
The Board made entirely clear, however, that it was the purpose of the fee, 
not the manner in which it was collected, that controlled, and thus ex-
plained that “[m]onies collected for a credit union or building fund even if 
regularly recurring, as here, are obviously not ‘for the maintenance of 
the’ [union] as an organization, but are for a ‘special purpose’ and could be 
terminated without affecting the continued existence of [the union] as the 
bargaining representative.” Teamsters Local, supra, at 1045 (emphasis 
added). Finally, the dissent’s portrayal of Teamsters Local as part of an 
unbroken string of consistent Board decisions on the issue is belied by the 
dissenting statement in Detroit Mailers, in which member Jenkins, who 
joined the decision in Teamsters Local, charged that the Board had ignored 
the clear holding of that earlier case. 192 N. L. R. B., at 952-953.

8 Construing both § 8(a)(3) and § 2, Eleventh as permitting the collection 
and use of only those fees germane to collective bargaining does not, as pe-
titioners seem to believe, read the term “uniform” out of the statutes. 
The uniformity requirement makes clear that the costs of representational 
activities must be borne equally by all those who benefit; without this lan-
guage, unions could conceivably establish different dues rates both among 
members and between members and nonmembers, and thereby apportion 
the costs of collective bargaining unevenly. Indeed, the uniformity re-
quirement inures to the benefit of dissident union members as well, by en-
suring that if the union discriminates against them by charging higher 
dues, their failure to pay such dues cannot be grounds for discharge. See 
§ 8(b)(2), 29 U. S. C. § 158(b)(2) (making it an unfair labor practice for a 
union “to cause or attempt to cause an employer to discriminate against an 
employee . . . with respect to whom membership in [the union] has been 
denied or terminated on some ground other than [the] failure to tender the 
periodic dues and initiation fees uniformly required”) (emphasis added).



754 OCTOBER TERM, 1987

Opinion of the Court 487 U. S.

Taft-Hartley Act’s abolition of the closed shop. In the face 
of such statutory congruity, only the most compelling evi-
dence could persuade us that Congress intended the nearly 
identical language of these two provisions to have different 
meanings. Petitioners have not proffered such evidence 
here.

B
(1)

Petitioners claim that the union-security provisions of the 
RLA and NLRA can and should be read differently in light of 
the vastly different history of unionism in the industries the 
two statutes regulate. Thus they note that in Street we em-
phasized the “long-standing tradition of voluntary unionism” 
in the railway industry prior to the 1951 amendment, and the 
fact that in 1934 Congress had expressly endorsed an “open 
shop” policy in the RLA. 367 U. S., at 750. It was this his-
torical background, petitioners contend, that led us to con-
clude that in amending the RLA in 1951, Congress “did not 
completely abandon the policy of full freedom of choice em-
bodied in the 1934 Act, but rather made inroads on it for the 
limited purpose of eliminating the problems created by the 
‘free rider.’” Id., at 767. The history of union security in 
industries governed by the NLRA was precisely the oppo-
site: under the Wagner Act of 1935, all forms of compulsory 
unionism, including the closed shop, were permitted. Peti-
tioners accordingly argue that the inroads Congress made in 
1947 on the policy of compulsory unionism were likewise lim-
ited, and were designed to remedy only those “carefully- 
defined” abuses of the union shop system that Congress had 
expressly identified. Brief for Petitioners 42. Because 
agreements requiring the payment of uniform dues were not 
among these specified abuses, petitioners contend that § 8(a) 
(3) cannot plausibly be read to prohibit the collection of fees 
in excess of those necessary to cover the costs of collective 
bargaining.
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We find this argument unpersuasive for several reasons. 
To begin with, the fact that Congress sought to remedy “the 
most serious abuses of compulsory union membership,” S. 
Rep., at 7, Leg. Hist. 413, hardly suggests that the Taft- 
Hartley Act effected only limited changes in union-security 
practices. Quite to the contrary, in Street we concluded that 
Congress’ purpose in amending the RLA was “limited” pre-
cisely because Congress did not perceive voluntary unionism 
as the source of widespread and flagrant abuses, and thus 
modified the railroad industry’s open shop system only to the 
extent necessary to eliminate the problems associated with 
“free riders.” That Congress viewed the Wagner Act’s 
regime of compulsory unionism as seriously flawed, on the 
other hand, indicates that its purposes in overhauling that 
system were, if anything, far less limited, and not, as peti-
tioners and the dissent contend, equally circumspect. Not 
surprisingly, therefore—and in stark contrast to petitioners’ 
“limited inroads” theory—congressional opponents of the 
Taft-Hartley Act’s union-security provisions understood the 
Act to provide only the most grudging authorization of such 
agreements, permitting “union-shop agreement[s] only under 
limited and administratively burdensome conditions.” S. 
Rep., pt. 2, p. 8, Leg. Hist. 470 (Minority Report). That 
understanding comports with our own recognition that “Con-
gress’ decision to allow union-security agreements at all 
reflects its concern that . . . the parties to a collective 
bargaining agreement be allowed to provide that there be no 
employees who are getting the benefits of union representa-
tion without paying for them.” Oil Workers v. Mobil Oil 
Corp., 426 U. S., at 416 (emphasis added). Congress thus 
did not set out in 1947 simply to tinker in some limited fash-
ion with the NLRA’s authorization of union-security agree-
ments. Rather, to the extent Congress preserved the status 
quo, it did so because of the considerable evidence adduced at 
congressional hearings indicating that “such agreements pro-
moted stability by eliminating ‘free riders,’” S. Rep., at 7, 
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Leg. Hist. 413, and Congress accordingly “gave unions the 
power to contract to meet that problem while withholding 
from unions the power to cause the discharge of employees 
for any other reason.” Radio Officers v. NLRB, 347 U. S., 
at 41 (emphasis added). We therefore think it not only per-
missible but altogether proper to read § 8(a)(3), as we read 
§ 2, Eleventh, in light of this animating principle.

Finally, however much union-security practices may have 
differed between the railway and NLRA-governed industries 
prior to 1951, it is abundantly clear that Congress itself un-
derstood its actions in 1947 and 1951 to have placed these re-
spective industries on an equal footing insofar as compulsory 
unionism was concerned. Not only did the 1951 proponents 
of the union shop propose adding to the RLA language nearly 
identical to that of § 8(a)(3), they repeatedly insisted that the 
purpose of the amendment was to confer on railway unions 
precisely the same right to negotiate and enter into union-
security agreements that all unions subject to the NLRA 
enjoyed. See n. 4, supra. Indeed, a subtheme running 
throughout the comments of these supporters was that the 
inequity of permitting “free riders” in the railroad industry 
was especially egregious in view of the fact that the Taft- 
Hartley Act gave exclusive bargaining representatives in all 
other industries adequate means to redress such problems. 
It would surely come as a surprise to these legislators to 
learn that their efforts to provide these same means of re-
dress to railway unions were frustrated by the very historical 
disparity they sought to eliminate.

(2)
Petitioners also rely on certain aspects of the Taft-Hartley 

Act’s legislative history as evidence that Congress intended 
to permit the collection and use of full union dues, including 
those allocable to activities other than collective bargaining. 
Again, however, we find this history insufficient to compel a
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broader construction of § 8(a)(3) than that accorded §2, Elev-
enth in Street.

First and foremost, petitioners point to the fact that Con-
gress expressly considered proposals regulating union fi-
nances but ultimately placed only a few limitations on the col-
lection and use of dues and fees, and otherwise left unions 
free to arrange their financial affairs as they saw fit. In light 
of this history and the specific prohibitions Congress did 
enact, petitioners argue that there is no warrant for implying 
any further limitations on the amount of dues equivalents 
that unions may collect or the manner in which they may use 
them. As originally passed, § 7(b) of the House bill guaran-
teed union members the “right to be free from unreasonable 
or discriminatory financial demands of” unions. Leg. Hist. 
176. Similarly, § 8(c) of the bill, the so-called “bill of rights 
for union members,” H. R. Rep., at 31, Leg. Hist. 322, set 
out 10 protections against arbitrary action by union officers, 
one of which made it an unfair labor practice for a union to 
impose initiation fees in excess of $25 without NLRB ap-
proval, or to fix dues in amounts that were unreasonable, 
nonuniform, or not approved by majority vote of the mem-
bers. Id., at 53. In addition, § 304 of the bill prohibited un-
ions from making contributions to or expenditures on behalf 
of candidates for federal office. Id., at 97-98. The confer-
ees adopted the latter provision, see Pipefitters n . United 
States, 407 U. S. 385, 405 (1972), and agreed to a prohibition 
on “excessive” initiation fees, see § 8(b)(5), 29 U. S. C. 
§ 158(b)(5), but the Senate steadfastly resisted any further 
attempts to regulate internal union affairs. Referring to the 
House provisions, Senator Taft explained:

“[T]he Senate conferees refused to agree to the inclusion 
of this subsection in the conference agreement since they 
felt that it was unwise to authorize an agency of the Gov-
ernment to undertake such elaborate policing of the in-
ternal affairs of unions as this section contemplated .... 
In the opinion of the Senate conferees the language 



758 OCTOBER TERM, 1987

Opinion of the Court 487 U. S.

which protected an employee from losing his job if a 
union expelled him for some reason other than nonpay-
ment of dues and initiation fees, uniformly required of 
all members, was considered sufficient protection.” 93 
Cong. Rec. 6443 (1947), Leg. Hist. 1540.

Petitioners would have us infer from the demise of this “bill 
of rights” that Congress “‘rejected . . . general federal re-
strictions on either the dues equivalents that employees may 
be required to pay or the uses to which unions may put such 
dues-equivalents,’ ” and that aside from the prohibition on po-
litical expenditures Congress placed no limitations on union 
exactions other than the requirement that they be equal to 
uniform dues. Brief for Petitioners 39-40 (quoting Brief for 
United States as Amicus Curiae 19). We believe petition-
ers’ reliance on this legislative compromise is misplaced. 
The House bill did not purport to set out the rights of non-
members who are compelled to pay union dues, but rather 
sought to establish a “bill of rights for union members” vis-à- 
vis their union leaders. H. R. Rep., at 31, Leg. Hist. 322 
(emphasis added). Thus, §8(c) of the House bill sought to 
regulate, among other things, the ability of unions to fine, 
discipline, suspend, or expel members; the manner in which 
unions conduct certain elections or maintain financial records; 
and the extent to which they can compel contributions to in-
surance or other, benefit plans, or encumber the rights of 
members to resign. Leg. Hist. 52-56. The debate over 
these provisions focused on the desirability of Government 
oversight of internal union affairs, and a myriad of reasons 
having nothing whatever to do with the rights of nonmem-
bers accounted for Congress’ decision to forgo such detailed 
regulation. In rejecting any limitation on dues, therefore, 
Congress was not concerned with restrictions on “dues- 
equivalents,” but rather with the administrative burdens and
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potential threat to individual liberties posed by Government 
regulation of purely internal union matters.9

It simply does not follow from this that Congress left un-
ions free to exact dues equivalents from nonmembers in any 
amount they please, no matter how unrelated those fees may 
be to collective-bargaining activities. On the contrary, the 
complete lack of congressional concern for the rights of non-
members in the debate surrounding the House “bill of rights” 
is perfectly consistent with the view that Congress under-
stood § 8(a)(3) to afford nonmembers adequate protection by 
authorizing the collection of only those fees necessary to fi-
nance collective-bargaining activities: because the amount of 
such fees would be fixed by their underlying purpose—de-
fraying the costs of collective bargaining—Congress would 
have every reason to believe that the lack of any limitations 
on union dues was entirely irrelevant so far as the rights of 
nonmembers were concerned. In short, we think it far safer 
and far more appropriate to construe § 8(a)(3) in light of its 
legislative justification, i. e., ensuring that nonmembers who 
obtain the benefits of union representation can be made to 
pay for them, than by drawing inferences from Congress’ re-
jection of a proposal that did not address the rights of non-
members at all.

Petitioners also deem it highly significant that prior to 1947 
unions “‘rather typically’” used their members’ dues for a 
“ ‘variety of purposes ... in addition to meeting the . . . costs 
of collective bargaining,’” Retail Clerks v. Schermerhorn, 
373 U. S. 746, 754 (1963), and yet Congress, which was pre-
sumably well aware of the practice, in no way limited the 

9See, e. g., H. R. Rep., at 76-77, Leg. Hist. 367-368 (Minority Views) 
(charging that Government regulation was essentially impossible; that the 
encroachment on the rights of voluntary organizations such as unions was 
“without parallel”; and that such regulation invited harassment by rival un-
ions and employers, and ultimately complete governmental control over 
union affairs).
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uses to which unions could put fees collected from nonmem-
bers. This silence, petitioners suggest, should be under-
stood as congressional acquiescence in these practices. The 
short answer to this argument is that Congress was equally 
well aware of the same practices by railway unions, see 
Street, 367 U. S., at 767 (“We may assume that Congress was 
. . . fully conversant with the long history of intensive in-
volvement of the railroad unions in political activities”); Ellis, 
466 U. S., at 446 (“Congress was adequately informed about 
the broad scope of union activities”), yet neither in Street nor 
in any of the cases that followed it have we deemed Congress’ 
failure in §2, Eleventh to prohibit or otherwise regulate such 
expenditures as an endorsement of fee collections unrelated 
to collective-bargaining expenses. We see no reason to give 
greater weight to Congress’ silence in the NLRA than we did 
in the RLA, particularly where such silence is again perfectly 
consistent with the rationale underlying § 8(a)(3): prohibiting 
the collection of fees that are not germane to representational 
activities would have been redundant if Congress understood 
§ 8(a)(3) simply to enable unions to charge nonmembers only 
for those activities that actually benefit them.

Finally, petitioners rely on a statement Senator Taft made 
during floor debate in which he explained how the provisos of 
§ 8(a)(3) remedied the abuses of the closed shop. “The great 
difference [between the closed shop and the union shop],” the 
Senator stated, “is that [under the union shop] a man can get 
a job without joining the union or asking favors of the union. 
. . . The fact that the employee has to pay dues to the union 
seems to me to be much less important.” 93 Cong. Rec. 4886 
(1947), Leg. Hist. 1422. On its face, the statement—made 
during a lengthy legislative debate—is somewhat ambiguous, 
for the reference to “union dues” could connote “full union 
dues” or could as easily be a shorthand method of referring to 
“collective-bargaining-related dues.” In any event, as noted 
above, Senator Taft later described §2, Eleventh as “almost 
the exact provisions ... of the Taft-Hartley law,” 96 Cong.
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Rec. 16267 (1950), and we have construed the latter statute 
as permitting the exaction of only those dues related to 
representational activities. In view of Senator Taft’s own 
comparison of the two statutory provisions, his comment in 
1947 fails to persuade us that Congress intended virtually 
identical language in two statutes to have different meanings.

(3)
We come then to petitioners’ final reason for distinguishing 

Street. Five years prior to our decision in that case, we 
ruled in Railway Employees v. Hanson, 351 U. S. 225 
(1956), that because the RLA pre-empts all state laws ban-
ning union-security agreements, the negotiation and en-
forcement of such provisions in railroad industry contracts 
involves “governmental action” and is therefore subject to 
constitutional limitations. Accordingly, in Street we inter-
preted § 2, Eleventh to avoid the serious constitutional ques-
tion that would otherwise be raised by a construction per-
mitting unions to expend governmentally compelled fees on 
political causes that nonmembers find objectionable. See 
367 U. S., at 749. No such constitutional questions lurk 
here, petitioners contend, for § 14(b) of the NLRA expressly 
preserves the authority of States to outlaw union-security 
agreements. Thus, petitioners’ argument runs, the federal 
pre-emption essential to Hanson’s finding of governmental 
action is missing in the NLRA context, and we therefore 
need not strain to avoid the plain meaning of § 8(a)(3) as we 
did with § 2, Eleventh.

We need not decide whether the exercise of rights permit-
ted, though not compelled, by § 8(a)(3) involves state action. 
Cf. Steelworkers v. Sadlowski, 457 U. S. 102, 121, n. 16 
(1982) (union’s decision to adopt an internal rule governing its 
elections does not involve state action); Steelworkers v. 
Weber, 443 U. S. 193, 200 (1979) (negotiation of collective-
bargaining agreement’s affirmative-action plan does not in-
volve state action). Even assuming that it does not, and 
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that the NLRA and RLA therefore differ in this respect, we 
do not believe that the absence of any constitutional concerns 
in this case would warrant reading the nearly identical 
language of § 8(a)(3) and § 2, Eleventh differently. It is, of 
course, true that federal statutes are to be construed so as to 
avoid serious doubts as to their constitutionality, and that 
when faced with such doubts the Court will first determine 
whether it is fairly possible to interpret the statute in a 
manner that renders it constitutionally valid. Edward J. 
DeBartolo Corp. n . Florida Gulf Coast Building & Construc-
tion Trades Council, 485 U. S. 568 (1988); Crowell v. Ben-
son, 285 U. S. 22, 62 (1932). But statutory construction may 
not be pressed “‘to the point of disingenuous evasion,’” 
United States v. Locke, 471 U. S. 84, 96 (1985) (quoting 
George Moore Ice Cream Co. v. Rose, 289 U. S. 373, 379 
(1933)), and in avoiding constitutional questions the Court 
may not embrace a construction that “is plainly contrary to 
the intent of Congress.” DeBartolo, supra, at 575. In 
Street, we concluded that our interpretation of § 2, Eleventh 
was “not only ‘fairly possible’ but entirely reasonable,” 367 
U. S., at 750, and we have adhered to that interpretation 
since. We therefore decline to construe the language of 
§ 8(a)(3) differently from that of § 2, Eleventh on the theory 
that our construction of the latter provision was merely con-
stitutionally expedient. Congress enacted the two provi-
sions for the same purpose, eliminating “free riders,” and 
that purpose dictates our construction of § 8(a)(3) no less than 
it did that of § 2, Eleventh, regardless of whether the negoti-
ation of union-security agreements under the NLRA par-
takes of governmental action.

IV
We conclude that § 8(a)(3), like its statutory equivalent, 

§2, Eleventh of the RLA, authorizes the exaction of only 
those fees and dues necessary to “performing the duties of an 
exclusive representative of the employees in dealing with the
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employer on labor-management issues.” Ellis, 466 U. S., at 
448. Accordingly, the judgment of the Court of Appeals is

Affirmed.

Justic e Kennedy  took no part in the consideration or 
decision of this case.

Justic e  Blac kmun , with whom Justi ce  O’Connor  and 
Justi ce  Scalia  join, concurring in part and dissenting in 
part.

I agree that the District Court and the Court of Appeals 
properly exercised jurisdiction over respondents’ duty-of- 
fair-representation and First Amendment claims, and that 
the National Labor Relations Board had primary jurisdiction 
over respondents’ claim brought under § 8(a)(3) of the Na-
tional Labor Relations Act of 1935, 49 Stat. 452, as amended, 
29 U. S. C. § 158(a)(3). I also agree that the Court of Ap-
peals had jurisdiction to decide the § 8(a)(3) question raised 
by respondents’ duty-of-fair-representation claim.1 I there-
fore join Parts I and II of the Court’s opinion.

My agreement with the majority ends there, however, for I 
cannot agree with its resolution of the § 8(a)(3) issue. With-
out the decision in Machinists v. Street, 367 U. S. 740 (1961), 
involving the Railway Labor Act (RLA), the Court could not 
reach the result it does today. Our accepted mode of resolv-
ing statutory questions would not lead to a construction of 
§ 8(a)(3) so foreign to that section’s express language and leg-
islative history, which show that Congress did not intend to 
limit either the amount of “agency fees” (or what the major-
ity labels “dues-equivalents”) a union may collect under a 
union-security agreement, or the union’s expenditure of such 
funds. The Court’s excessive reliance on Street to reach a * 

’Like the majority, I do not reach the First Amendment issue raised 
below by respondents, and therefore similarly do not address whether a 
union’s exercise of rights pursuant to § 8(a)(3) involves state action. See 
ante, at 761.
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contrary conclusion is manifested by its unique line of reason-
ing. No sooner is the language of § 8(a)(3) intoned, than the 
Court abandons all attempt at construction of this statute and 
leaps to its interpretation over a quarter century ago of 
another statute enacted by a different Congress, a statute 
with a distinct history and purpose. See ante, at 744-745. 
I am unwilling to offend our established doctrines of stat-
utory construction and strain the meaning of the language 
used by Congress in § 8(a)(3), simply to conform §8(a)(3)’s 
construction to the Court’s interpretation of similar language 
in a different later-enacted statute, an interpretation which is 
itself “not without its difficulties.” Abood v. Detroit Board 
of Education, 431 U. S. 209, 232 (1977) (characterizing the 
Court’s decision in Street). I therefore dissent from Parts 
III and IV of the Court’s opinion.

I
As the Court observes, “we have never before delineated 

the precise limits § 8(a)(3) places on the negotiation and 
enforcement of union-security agreements.” Ante, at 745. 
Unlike the majority, however, I think the issue is an entirely 
new one. I shall endeavor, therefore, to resolve it in accord-
ance with our well-settled principles of statutory construction.

A
As with any question of statutory interpretation, the start-

ing point is the language of the statute itself. Section 8(a)(3) 
makes it unlawful for an employer to “discriminatfe] in re-
gard to hire or tenure of employment or any term or condi-
tion of employment to encourage or discourage membership 
in any labor organization.” 29 U. S. C. § 158(a)(3). Stand-
ing alone, this proscription, and thus §8(b)(2)’s corollary 
proscription,2 effectively would outlaw union-security agree-
ments. The proscription, however, is qualified by two pro-
visos. The first, which appeared initially in § 8(a)(3) of the

2 Section 8(b)(2) makes it unlawful for a union “to cause or attempt to 
cause an employer” to violate § 8(a)(3). 29 U. S. C. § 158(b)(2).
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NLRA as originally enacted in 1935, 49 Stat. 452, generally 
excludes union-security agreements from statutory con-
demnation by explaining that

“nothing in [the NLRA] or in any other statute of the 
United States, shall preclude an employer from making 
an agreement with a labor organization ... to require as 
a condition of employment membership therein ... if 
such labor organization is the representative of the em-
ployees as provided in section 159(a) of this title . . . .” 
§ 8(a)(3), 29 U. S. C. § 158(a)(3).

The second proviso, incorporated in § 8(a)(3) by the Taft- 
Hartley Amendments of 1947, 61 Stat. 141,3 circumscribes 
the first proviso’s general exemption by the following 
limitations:

“[N]o employer shall justify any discrimination against 
an employee for nonmembership in a labor organization 
. . . if he has reasonable grounds for believing that mem-
bership was denied or terminated for reasons other than 
the failure of the employee to tender the periodic dues 
and the initiation fees uniformly required as a condition 
of acquiring or retaining membership.”

The plain language of these statutory provisions, read 
together, permits an employer and union to enter into an 
agreement requiring all employees, as a condition of contin-
ued employment, to pay uniform periodic dues and initiation 
fees.4 The second proviso expressly allows an employer to 
terminate any “employee,” pursuant to a union-security 
agreement permitted by the first proviso, if the employee 

3 The Taft-Hartley Act also amended the first proviso to prohibit the 
application of a union-security agreement to an individual until he has been 
employed for 30 days. See 29 U. S. C. § 158(a)(3).

4 This reading, of course, flows from the fact that “membership” as used 
in the first proviso, means not actual membership in the union, but rather 
“the payment of initiation fees and monthly dues.” NLRB v. General Mo-
tors Corp., 373 U. S. 734, 742 (1963).
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fails “to tender the periodic dues and the initiation fees 
uniformly required as a condition of acquiring or retaining 
membership” in the union. 29 U. S. C. § 158(a)(3). The term 
“employee,” as statutorily defined, includes any employee, 
without regard to union membership. See 29 U. S. C. § 152 
(3). Union-member employees and nonunion-member em-
ployees are treated alike under § 8(a)(3).

“[W]e assume That the legislative purpose is expressed by 
the ordinary meaning of the words used.’” American To-
bacco Co. v. Patterson, 456 U. S. 63, 68 (1982), quoting Rich-
ards v. United States, 369 U. S. 1, 9 (1962). The terms 
“dues” and “fees,” as used in the proviso, can refer to nothing 
other than the regular, periodic dues and initiation fees paid 
by “voluntary” union members. This was the apparent 
understanding of the Court in those decisions in which it 
held that § 8(a)(3) permits union-security agreements. See 
NLRB v. General Motors Corp., 373 U. S. 734, 736 (1963) 
(approving a union-security proposal that would have condi-
tioned employment “upon the payment of sums equal to the 
initiation fee and regular monthly dues paid by the union 
members”); Retail Clerks v. Schermerhorn, 373 U. S. 746, 
753 (1963) (upholding agreement requiring nonmembers to 
pay a “service fee [which] is admittedly the exact equal of 
membership initiation fees and monthly dues”). It also has 
been the consistent view of the NLRB,5 “the agency en-

5See, e. g., In re Union Starch & Refining Co., 87 N. L. R. B. 779, 
(1949), enf’d, 186 F. 2d 1008 (CA7), cert, denied, 342 U. S. 815 (1951); 
Detroit Mailers Union No. 40, 192 N. L. R. B. 951, 951-952 (1971). In 
Detroit Mailers, the Board explained:

“Neither on its face nor in the congressional purpose behind [§ 8(a)(3)] 
can any warrant be found for making any distinction here between dues 
which may be allocated for collective-bargaining purposes and those ear-
marked for institutional expenses of the union. . . . ‘[D]ues collected from 
members may be used for a variety of purposes, in addition to meeting the 
union’s costs of collective bargaining.’ Unions ‘rather typically’ use their 
membership dues ‘to do those things which the members authorized the 
union to do in their interest and on their behalf.’ By virtue of Sec-
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trusted by Congress with the authority to administer the 
NLRA.” Edward J. DeBartolo Corp. v. Florida Gulf Coast 
Building & Construction Trades Council, 485 U. S. 568, 
574 (1988). The provisos do not give any employee, union 
member or not, the right to pay less than the full amount 
of regular dues and initiation fees charged to all other 
bargaining-unit employees.

tion 8(a)(3), such dues may be required from an employee under a union-
security contract so long as they are periodic and uniformly required and 
are not devoted to a purpose which would make their mandatory extraction 
otherwise inimical to public policy.” Id., at 952, quoting Retail Clerks v. 
Schermerhorn, 373 U. S., at 753-754 (internal quotations omitted).
The United States, appearing here as amicus curiae, maintains that posi-
tion in this case.

Contrary to the Court’s suggestion, the NLRB has not embraced and 
then “repudiated” the view that, for purposes of § 8(a)(3), “periodic dues 
and initiation fees” mean only “those fees necessary to finance collective-
bargaining activities.” Ante, at 752, n. 7. Teamsters Local No. 959, 167 
N. L. R. B. 1042 (1967), does not demonstrate otherwise. In Teamsters 
Local, the NLRB held that “working dues” designated to fund a union 
building program and a credit union were actually “assessments” not con-
templated by the proviso to § 8(a)(3). Id., at 1044. The Board found that 
the union itself regarded the levy as a “temporary assessment,” clearly dis-
tinct from its “regular dues.” Ibid. Moreover, because the financing for 
the programs was constructed in such a way that the union treasury might 
never have received 90% of the moneys, the Board concluded that the 
“working dues” were actually “special purposes funds,” and that “the 
support of such funds cannot come from ‘periodic dues’ as that term is 
used in § 8(a)(3).” Ibid. In Detroit Mailers, the NLRB distinguished 
such assessments from “periodic and uniformly required” dues, which, in 
its view, a union is not precluded from demanding of nonmembers pursuant 
to § 8(a)(3). 192 N. L. R. B., at 952.

While the majority credits an interpretation of Teamsters Local pro-
pounded by a dissenting member of the Board in Detroit Mailers, ante, at 
752-753, n. 7, I prefer to take the Board’s word at face value: Teamsters 
Local did not create “controlling precedent” endorsing the view of § 8(a)(3) 
enunciated by the Court today. 192 N. L. R. B., at 952. Significantly, 
the majority cannot cite one case in which the Board has held that uni-
formly required, periodic dues used for purposes other than “collective bar-
gaining” are not dues within the meaning of § 8(a)(3).
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The Court’s conclusion that § 8(a)(3) prohibits petitioners 
from requiring respondents to pay fees for purposes other 
than those “germane” to collective bargaining, contract ad-
ministration, and grievance adjustment simply cannot be de-
rived from the plain language of the statute. In effect, the 
Court accepts respondents’ contention that the words “dues” 
and “fees,” as used in § 8(a)(3), refer not to the periodic 
amount a union charges its members but to the portion of 
that amount that the union expends on statutory collective 
bargaining.6 See Brief for Respondents 17-20. Not only is 
this reading implausible as a matter of simple English usage, 
but it is also contradicted by the decisions of this Court and of 
the NLRB interpreting the section. Section 8(a)(3) does 
not speak of “dues” and “fees” that employees covered by a

6 The Court’s insistence that it has not changed the meaning of the term 
“uniform,” see ante, at 753, n. 8, misses the point. The uniformity re-
quirement obviously requires that the union can collect from nonmembers 
under a union-security agreement only those “periodic dues and initiation 
fees” collected equally from its members. But this begs the question: 
what “periodic dues and initiation fees”? It is the meaning of those terms 
which the Court misconceives.

Under our settled doctrines of statutory construction, were there any 
ambiguity in the meaning of § 8(a)(3)—which there is not—the Court would 
be constrained to defer to the interpretation of the NLRB, unless the agen-
cy’s construction were contrary to the clear intent of Congress. Chevron 
U. S. A. Inc. n . National Resources Defense Council, Inc., 467 U. S. 837, 
842-843, and n. 9 (1984). Although the Court apparently finds such ambi-
guity, it fails to apply this doctrine. By reference to a narrow view of con-
gressional “purpose” gleaned from isolated statements in the legislative 
history, and in reliance upon this Court’s interpretation of another statute, 
the Court constructs an interpretation that not only finds no support in the 
statutory language or legislative history of § 8(a)(3), but also contradicts 
the Board’s settled interpretation of the statutory provision. The Court 
previously has directed: “Where the Board’s construction of the Act is rea-
sonable, it should not be rejected ‘merely because the courts might prefer 
another view of the statute.’” Pattern Makers v. NLRB, 473 U. S. 95, 
114 (1985), quoting Ford Motor Co. v. NLRB, 441 U. S. 488, 497 (1979). 
Here, the only apparent motivation for holding that the Board’s interpreta-
tion of § 8(a)(3) is impermissible, is the Court’s view of another statute.
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union-security agreement may be required to tender to their 
union representative; rather, the section speaks only of “the 
periodic dues and the initiation fees uniformly required as a 
condition of acquiring or retaining membership” (emphasis 
added). Thus, the section, by its terms, defines “periodic 
dues” and “initiation fees” as those dues and fees “uniformly 
required” of all members, not as a portion of full dues. As 
recognized by this Court, “dues collected from members may 
be used for a variety of purposes, in addition to meeting the 
union’s costs of collective bargaining. Unions rather typi-
cally use their membership dues to do those things which the 
members authorize the union to do in their interest and on 
their behalf.” Retail Clerks v. Schermerhorn, 373 U. S., at 
753-754 (internal quotations omitted). By virtue of § 8(a)(3), 
such dues may be required from any employee under a union-
security agreement. Nothing in § 8(a)(3) limits, or even ad-
dresses, the purposes to which a union may devote the mon-
eys collected pursuant to such an agreement.7

B
The Court’s attempt to squeeze support from the legisla-

tive history for its reading of congressional intent contrary to 
the plain language of § 8(a)(3) is unavailing. As its own dis-
cussion of the relevant legislative materials reveals, ante, at 
747-750, there is no indication that the 1947 Congress in-
tended to limit the union’s authority to collect from nonmem-
bers the same periodic dues and initiation fees it collects from 
members. Indeed, on balance, the legislative history rein-

7 The Court’s answer to the absolute lack of evidence that Congress in-
tended to regulate such expenditures is no answer at all: the Court simply 
reiterates that in Machinists v. Street, 367 U. S. 740 (1961), it did not give 
weight to congressional silence in the RLA on this issue. See ante, at 760. 
The point, however, is not that the Court should give weight to Congress’ 
silence in the NLRA; the point is that the Court must find some support in 
the NLRA for its proposition. Congress’ silence simply highlights that 
there is no support for the Court’s interpretation of the 1947 Congress’ 
intent.
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forces what the statutory language suggests: the provisos 
neither limit the uses to which agency fees may be put nor 
require nonmembers to be charged less than the “uniform” 
dues and initiation fees.

In Machinists n . NLRB, 362 U. S. 411 (1960), the Court 
stated:

“It is well known, and the legislative history of the 1947 
Taft-Hartley amendments plainly shows, that § 8(a)(3)— 
including its proviso—represented the Congressional re-
sponse to the competing demands of employee freedom 
of choice and union security. Had Congress thought one 
or the other overriding, it would doubtless have found 
words adequate to express that judgment. It did not 
do so; it accommodated both interests, doubtless in a 
manner unsatisfactory to the extreme partisans of each, 
by drawing a line it thought reasonable. It is not for 
the administrators of the Congressional mandate to ap-
proach either side of that line grudgingly.” Id., at 418, 
n. 7.

The legislative debates surrounding the adoption of §8 
(a)(3) in 1947, show that in crafting the proviso to § 8(a)(3), 
Congress was attempting “only to ‘remedy the most serious 
abuses of compulsory union membership ....’” NLRB v. 
General Motors Corp., 373 U. S., at 741, quoting from the 
legislative history. The particular “abuses” Congress identi-
fied and attempted to correct were two: the closed shop, 
which “deprives management of any real choice of the men it 
hires” and gives union leaders “a method of depriving em-
ployees of their jobs, and in some cases [of] a means of secur-
ing a livelihood in their trade or calling, for purely capricious 
reasons,” S. Rep. No. 105, 80th Cong., 1st Sess., 6 (1947) (S. 
Rep.), Legislative History of the Labor Management Rela-
tions Act, 1947 (Committee Print compiled for the Sub-
committee on Labor of the Senate Committee on Labor and 
Public Welfare), p. 412 (1974) (Leg. Hist.); and those union 
shops in which the union sought to obtain indirectly the same
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result as that obtained through a closed shop by negotiating 
a union-shop agreement and maintaining a “closed” union 
where it was free to deny membership to an individual arbi-
trarily or discriminatorily and then compel the discharge of 
that person because of his nonmembership, 93 Cong. Rec. 
3836-3837, 4193, 4885-4886 (1947), Leg. Hist. 1010, 1096- 
1097, 1420-1421 (remarks of Sen. Taft); 93 Cong. Rec. 4135, 
Leg. Hist. 1061-1062 (remarks of Sen. Ellender). Senator 
Taft, the chief sponsor of the Senate bill, in arguing against 
an amendment to proscribe all forms of union-security agree-
ments, stated that it was unwise to outlaw union-security 
agreements altogether “since there had been for such a long 
time so many union shops in the United States, [and] since in 
many trades it was entirely customary and had worked sat-
isfactorily,” and that therefore the appropriate approach was 
to “meet the problem of dealing with the abuses which had 
appeared.” 93 Cong. Rec. 4885, Leg. Hist. 1420.8 “Con-

8 See also, e. g., 93 Cong. Rec. 3837 (1947), Leg. Hist. 1010 (remarks of 
Sen. Taft) (“[B]ecause the union shop has been in force in many industries 
for so many years ... to upset it today probably would destroy relation-
ships of long standing and probably would bring on more strikes than it 
would cure”).

Despite a legislative history rife with unequivocal statements to the con-
trary, the Court concludes that the 1947 Congress did not set out to re-
strict union-security agreements in a “limited fashion.” Ante, at 755. 
Quite apart from the Court’s unorthodox reliance on representations of 
those opposed to the Taft-Hartley amendments, the majority’s observa-
tion that “Congress viewed the Wagner Act’s regime of compulsory union-
ism as seriously flawed,” ibid., begs the question. The perceived flaws 
were embedded in the closed-shop system, not the union-shop system. 
Thus, as is characteristic of the majority’s opinion, its comparison to the 
RLA, under which there was no closed-shop system, is beside the point. 
See ibid. Congress was aware that under the NLRA, “the one system 
[the closed shop] ha[d] led to very serious abuses and the other system [the 
union shop] ha[d] not led to such serious abuses.” 93 Cong. Rec. 4886 
(1947), Leg. Hist. 1421 (remarks of Sen. Taft). Accordingly, Congress 
banned closed shops altogether, but it made only limited inroads on the 
union-shop system that had been in effect prior to 1947, carefully describ-
ing its limitations on such agreements. H. R. Rep. No. 245, 80th Cong., 
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gress [also] recognized that in the absence of a union-security 
provision ‘many employees sharing the benefits of what un-
ions are able to accomplish by collective bargaining will 
refuse to pay their share of the cost.’” NLRB v. General 
Motors Corp., 373 U. S., at 740-741, quoting S. Rep., at 6, 
Leg. Hist. 412.

Congress’ solution was to ban the closed shop and to permit 
the enforcement of union-shop agreements as long as union 
membership is available “on the same terms and conditions” 
to all employees, and mandatory discharge is required only 
for “nonpayment of regular dues and initiation fees.” S. 
Rep., at 7, 20, Leg. Hist. 413, 426. Congress was of the 
view, that, as Senator Taft stated, “[t]he fact that the em-
ployee will have to pay dues to the union seems ... to be 
much less important. The important thing is that the man 
will have the job.” 93 Cong. Rec. 4886 (1947), Leg. Hist. 
1422. “[A] man can get a job with an employer and can con-
tinue in that job if, in effect, he joins the union and pays the 
union dues.

“If he pays the dues without joining the union, he has the right 
to be employed.” 93 Cong. Rec. 4886 (1947), Leg. Hist.

1st Sess., 9 (1947), Leg. Hist. 300; S. Rep., at 6-7, Leg. Hist. 412-413. It 
could not be clearer from the legislative history that in enacting the provi-
sos to § 8(a)(3), Congress attempted to deal only with specific abuses in the 
union-shop system, only the “actual problems that ha[d] arisen.” 93 Cong. 
Rec. 4886 (1947), Leg. Hist. 1421 (remarks of Sen. Taft); accord, 93 Cong. 
Rec. 3836-3837 (1947), Leg. Hist. 1010-1011 (remarks of Sen. Taft). Con-
gress’ philosophy was that it had “to decree either an open shop or an open 
union. [It] decreed an open union . . . [which would] permit the continua-
tion of existing relationships, and [would] not violently tear apart a great 
many long-existing relationships and make trouble in the labor movement; 
and yet at the same time it [would] meet the abuses which exist.” 93 
Cong. Rec. 4886 (1947), Leg. Hist. 1420 (remarks of Sen. Taft). Union-
security agreements requiring the payment of uniform periodic dues and 
standard initiation fees were not among the specified abuses. There was 
no testimony regarding problems arising from such arrangements. In-
deed, the subtext of the entire debate was that such arrangements were 
acceptable. The Court’s suggestion to the contrary is simply untenable.
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1421-1422. There is no serious doubt that what Congress 
had in mind was a situation in which the nonmember em-
ployee would “pay the same dues as other members of the 
union.” 93 Cong. Rec. 4272 (1947), Leg. Hist. 1142 (remarks 
of Sen. Taft); accord, 93 Cong. Rec. 3557 (1947), Leg. Hist. 
740 (remarks of Sen. Jennings) (members of the minority 
“should go along and contribute dues like the others”). In 
their financial obligations, therefore, these employees were 
“in effect,” union members, and could not be discharged pur-
suant to a union-security agreement as long as they main-
tained this aspect of union “membership.”9 This solution 
was viewed as “tak[ing] care” of the free-rider issue. 93 
Cong. Rec. 4887 (1947), Leg. Hist. 1422 (remarks of Sen. 
Taft).

Throughout the hearings and lengthy debate on one of the 
most hotly contested issues that confronted the 1947 Con-
gress, not once did any Member of Congress suggest that 
§ 8(a)(3) did not leave employers and unions free to adopt and 
enforce union-security agreements requiring all employees in 
the bargaining unit to pay an amount equal to full union dues 
and standard initiation fees. Nor did anyone suggest that 
§ 8(a)(3) affected a union’s expenditure of such funds.

Indeed, the legislative history indicates that Congress af-
firmatively declined to place limitations on either the amount 
of dues a union could charge or the uses to which it could put 
these dues. The Court dismisses as irrelevant the fact that 
Congress expressly rejected the House proposal that would 
have empowered the NLRB to regulate the “reasonableness” 
of union dues and expenditures. The Court finds meaningful 
the fact that “[tjhe House bill did not purport to set out the 

9 The Senate Report explained: Congress “did not desire to limit the 
labor organization with respect to either its selection of membership or ex-
pulsion therefrom. But [it] did wish to protect the employee in his job if 
unreasonably expelled or denied membership. The tests provided by the 
amendment are based upon facts readily ascertainable and do not require 
the employer to inquire into the internal affairs of the union.” S. Rep., at 
20, Leg. Hist. 426.
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rights of nonmembers who are compelled to pay union dues, 
but rather sought to establish a ‘bill of rights for union mem-
bers1 vis-à-vis their union leaders. H. R. Rep., at 31, Leg. 
Hist. 322 (emphasis added).” Ante, at 758. But this is a 
distinction without a difference. Contrary to the Court’s 
view, Congress viewed this proposal as directly related to 
§ 8(a)(3); Congress clearly saw the nonmembers’ interests 
in this context as being represented by union members.10 11 
Thus, Senator Taft explained the Senate conferees’ reasons 
for refusing to accept the provisions in the House bill:

“In the opinion of the Senate conferees[,] the language 
which protected an employee from losing his job if a 
union expelled him for some reason other than nonpay-
ment of dues and initiation fees, uniformly required of 
all members, was considered sufficient protection.” 93 
Cong. Rec. 6443 (1947), Leg. Hist. 1540.

Congress’ decision, in the course of the well-documented 
Senate-House compromise, not to place any general federal 
restrictions on the levels or uses of union dues,11 indicates

10 The Court appears to believe that Congress intended § 8(a)(3) to pro-
tect the interests of individual nonmembers in the uses to which the union 
puts their moneys. See ante, at 759. It could not be clearer, however, 
that Congress did not have this in mind at all. As Senator Taft explained 
to his colleague who complained that requiring a man to join a union he 
does not wish to join (pursuant to § 8(a)(3)) was no less restrictive than a 
closed shop: in enacting § 8(a)(3), Congress was not trying “to go into the 
broader fields of the rights of particular persons.” 93 Cong. Rec. 4886 
(1947), Leg. Hist. 1421.

The only “rights” protected by the § 8(a)(3) provisos are workers’ em-
ployment rights. As the legislative debates reflect, Congress was princi-
pally concerned with insulating workers’ jobs from capricious actions by 
union leaders. “The purpose of the union unfair labor practice provisions 
added to § 8(a)(3) was to ‘preven[t] the union from inducing the employer to 
use the emoluments of the job to enforce the union’s rules.’” Pattern 
Makers v. NLRB, 473 U. S., at 126 (dissenting opinion), quoting Scofield 
v. NLRB, 394 U. S. 423, 429 (1969).

11 Congress placed only one limitation on the uses which can be made of 
union dues. “[W]ith little apparent discussion or opposition,” the Senate 
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that it did not intend the provisos to limit the uses to which 
agency fees may be put.

The Court invokes what it apparently sees as a single- 
minded legislative purpose, namely, the eradication of a 
“free-rider” problem, and then views the legislative history 
through this narrow prism. The legislative materials dem-
onstrate, however, that, contrary to the impression left by 
the Court, Congress was not guided solely by a desire to 
eliminate “free riders.” The 1947 Congress that carefully 
crafted § 8(a)(3) was focusing on a quite different problem— 
the most serious abuses of compulsory unionism. As the ma-
jority observes, “Congress carefully tailored [its] solution to 
the evils at which it was aimed.” Ante, at 749. In serving 
its purpose, Congress went only so far in foreclosing compul-
sory unionism. It outlawed closed shops altogether, but 
banned unions from using union-security provisions only 
where those provisions exact more than the initiation fees 
and “periodic dues” uniformly required as conditions of union 

conferees adopted the House bill’s prohibition limiting what unions may 
spend from dues money on federal elections. Pipefitters v. United States, 
407 U. S. 385, 405 (1972). In § 304 of the Labor Management Relations 
(Taft-Hartley) Act, 61 Stat. 159-160, which is now incorporated in the Fed-
eral Election Campaign Act of 1976, 90 Stat. 490, 2 U. S. C. §441b(a), 
Congress made it unlawful for a union “to make a contribution or expendi-
ture in connection with” certain political elections, primaries, or political 
conventions.

The Senate conferees also agreed with the House that some safeguard 
was needed to prevent unions from charging new members exorbitant 
initiation fees that effectively “close” the union, thereby “frustrat[ing] the 
intent of [§ 8(a)(3)].” 93 Cong. Rec. 6443 (1947), Leg. Hist. 1540 (remarks 
of Sen. Taft). Hence, § 8(b)(5) was added to the final bill, which makes it 
an unfair labor practice for a union which has negotiated a union-security 
agreement to require initiation fees that the NLRB “finds excessive or dis-
criminatory under all the circumstances.” 29 U. S. C. § 158(b)(5). The 
Senate passed § 8(b)(5) only after receiving assurances from Senator Taft 
that it would not allow the NLRB to regulate union expenditures. See 93 
Cong. Rec. 6859 (1947), Leg. Hist. 1623 (stressing that the provision “is 
limited to initiation fees and does not cover dues”).
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membership. Otherwise, it determined that the regulation 
of union-security agreements should be left to specific federal 
legislation and to the legislatures and courts of the several 
States.12 Congress explicitly declined to mandate the kind of 
particularized regulation of union dues and fees which the 
Court attributes to it today.

II
By suggesting that the 1947 Congress was driven princi-

pally by a desire to eradicate a “free-rider” problem, the 
Court finds the means not only to distort the legislative jus-
tification for § 8(a)(3) and to ignore the provision’s plain 
language, but also to draw a controlling parallelism to §2, 
Eleventh of the RLA, 64 Stat. 1238, 45 U. S. C. § 152. As 
mistaken as the Court is in its view of Congress’ purpose in 
enacting § 8(a)(3), the Court is even more mistaken in its reli-
ance on this Court’s interpretation of §2, Eleventh in Ma-
chinists n . Street, 367 U. S. 740 (1961).

The text of § 8(a)(3) of the NLRA is, of course, very much 
like the text of the later enacted §2, Eleventh of the RLA. 
This similarity, however, does not dictate the conclusion that 
the 1947 Congress intended § 8(a)(3) to have a meaning iden-
tical to that which the 1951 Congress intended § 2, Eleventh 
to have. The Court previously has held that the scope of the 
RLA is not identical to that of the NLRA and that courts 
should be wary of drawing parallels between the two stat-

12 “It was never the intention of the [NLRA]... to preempt the field in 
this regard so as to deprive the States of their powers to prevent compul-
sory unionism.” H. R. Conf. Rep. 510, 80th Cong., 1st Sess., 60 (1947), 
Leg. Hist. 564. Accordingly, Congress added § 14(b) to the final bill, 
which, as enacted, expressly preserves the authority of the States to regu-
late union-security agreements, including the use of funds collected from 
employees pursuant to such an agreement. See Retail Clerks v. Scher-
merhorn, 373 U. S., at 751-752. Many States in fact have imposed limita-
tions on the union-security agreements that are permitted in their jurisdic-
tions. See 2 C. Morris, The Developing Labor Law 1391-1392 (2d ed. 
1983).
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utes. See, e. g., First National Maintenance Corp. v. 
NLRB, 452 U. S. 666, 686, n. 23 (1981); Railroad Trainmen 
v. Jacksonville Terminal Co., 394 U. S. 369, 383 (1969). 
Thus, parallels between § 8(a)(3) and §2, Eleventh, “like all 
parallels between the NLRA and the Railway Labor Act, 
should be drawn with the utmost care and with full aware-
ness of the differences between the statutory schemes.” 
Chicago & N. W. R. Co. v. Transportation Union, 402 U. S. 
570, 579, n. 11 (1971). Contrary to the majority’s conclu-
sion, ante, at 750, the two provisions were not born of the 
“same concern[s]”; indeed, they were bom of competing con-
cerns. This Court’s interpretation of §2, Eleventh, there-
fore, provides no support for construing § 8(a)(3) in a fashion 
inconsistent with its plain language and legislative history.13

The considerations that enabled the Court to conclude in 
Street, 367 U. S., at 750, that it is “ ‘fairly possible’ ” and “en-
tirely reasonable” to read §2, Eleventh to proscribe union-
security agreements requiring uniform payments from all 
bargaining-unit employees are wholly absent with respect to 
§ 8(a)(3). In Street, the Court stressed the fact that from 
1926, when the RLA was first enacted, until 1951 when § 2, 
Eleventh assumed its present form, that Act prohibited all 
forms of union security and declared a “policy of complete 
freedom of choice of employees to join or not to join a union.” 
Ibid. By 1951, however, Congress recognized “the expenses 
and burdens incurred by the unions in the administration of 
the complex scheme of the [RLA].” 367 U. S., at 751. The 
purpose advanced for amending the RLA in 1951 to authorize 
union-security agreements for the first time was “the elimi-

18 The dissent in the original panel decision in this case appropriately ob-
served: “If the legislative purposes behind § 8(a)(3) and § 2, Eleventh were 
identical, one would expect that [this] Court in Street would have looked to 
the NLRA for guidance in interpreting § 2, Eleventh. The Street opinion, 
however, does not significantly rely on or discuss either the NLRA or 
§ 8(a)(3). Instead, it focuses on the distinctive features of the railroad in-
dustry and the Railway Labor Act in construing § 2, Eleventh.” 776 F. 2d 
1187, 1220 (CA4 1985).
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nation of the ‘free riders.’” 367 U. S., at 761. Given that 
background, the Court was persuaded that it was possible to 
conclude that “Congress did not completely abandon the pol-
icy of full freedom of choice embodied in the . . . Act, but 
rather made inroads on it for the limited purpose of eliminat-
ing the problems created by the ‘free rider.’” Id., at 767.

The NLRA does not share the RLA’s underlying policy, 
which propelled the Court’s interpretation of §2, Eleventh 
in Street. Indeed, the history of the NLRA points in the op-
posite direction: the original policy of the Wagner Act was 
to permit all forms of union-security agreements, and such 
agreements were commonplace in 1947. Thus, in enacting 
§ 8(a)(3), the 1947 Congress, unlike the 1951 Congress, was 
not making inroads on a policy of full freedom of choice in 
order to provide “a specific response,” id., at 751, to a par-
ticular problem facing unions. Rather, the 1947 amend-
ments to § 8(a)(3) were designed to make an inroad into a pre-
existing policy of the absolute freedom of private parties 
under federal law to negotiate union-security agreements. 
It was a “limited” inroad, responding to carefully defined 
abuses that Congress concluded had arisen in the union-
security agreements permitted by the Wagner Act. The 
1947 Congress did not enact § 8(a)(3) for the “same purpose” 
as did the 1951 Congress in enacting § 2, Eleventh. There-
fore, contrary to the Court’s conclusion, ante, at 762, the lat-
ter purpose, “eliminating ‘free riders,’” does not dictate our 
construction of § 8(a)(3), regardless of its impact on our con-
struction of § 2, Eleventh.

In order to overcome this inevitable conclusion, the Court 
relies on remarks made by a few Members of the Congress in 
enacting the 1951 amendments to § 2, Eleventh of the RLA, 
which the Court contends show that the 1951 Congress 
viewed those amendments as identical to the amendments 
that had been made to § 8(a)(3) of the NLRA in 1947. See 
ante, at 756; see also ante, at 746, and n. 4. But even as-
suming the Court’s view of the legislative history of § 2, Elev-
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enth is correct (and the legislative materials do not obviously 
impart the message the Court receives14), it does not provide 
support for the Court’s strained reading of § 8(a)(3). Its only 
possible relevance in this case is to evidence the 1951 Con-
gress’ understanding of a statute that particular Congress did 
not enact. The relevant question here, however, is what the 
1947 Congress intended by the statute that it enacted. “[I]t 
is well settled that ‘“the views of a subsequent Congress 
form a hazardous basis for inferring the intent of an earlier 
one.’”” Russello v. United States, 464 U. S. 16, 26 (1983), 
quoting Jefferson County Pharmaceutical Assn. v. Abbott 
Laboratories, 460 U. S. 150, 165, n. 27 (1983), in turn quoting 
United States v. Price, 361 U. S. 304, 313 (1960). See also 
United States v. Clark, 445 U. S. 23, 33, n. 9 (1980). It 

14 The Court overstates the clarity of what was said about § 8(a)(3) when 
§2, Eleventh was amended in 1951. As the Court’s recitation of various 
statements reflects, the extent to which the 1951 Congress saw itself en-
grafting onto the RLA terms identical, in all respects, to the terms of 
§ 8(a)(3) is uncertain. See ante, at 746-747, n. 4. The remarks are only 
general comments about the similarity of the NLRA union-security provi-
sions, rather than explicit comparisions of § 8(a)(3) with the provisions of 
the RLA. For example, Senator Taft explained: “In effect, the bill inserts 
in the railway mediation law almost the exact provisions, so far as they fit, 
of the Taft-Hartley law, so that the conditions regarding the union shop 
and the check-off are carried into the relations between railroad unions and 
the railroads.” 96 Cong. Rec. 16267 (1950) (emphasis added). See also, 
e. g., H. R. Rep. No. 2811, 81st Cong., 2d Sess., 4 (1950) (§2, Eleventh 
allows agreements “of a character” permitted in § 8(a)(3)); 96 Cong. Rec. 
17049 (1951) (remarks of Rep. Beckworth) (§ 2, Eleventh extends to rail-
roads “a principle” embodied in § 8(a)(3)). Especially when it is remem-
bered that Congress was extending to unions in the railroad industry the 
authority to enter into agreements for which they previously had no au-
thority, whereas the 1947 Congress had rescinded authorization for certain 
kinds of union-security agreements, the import of these statements is 
ambiguous. To borrow a phrase from the majority, I “think it far safer 
and far more appropriate to construe § 8(a)(3) in light of its” language and 
legislative history, “than by drawing inferences from” ambiguous state-
ments made by Members of a later Congress in enacting a different stat-
ute. Ante, at 759.
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would “surely come as a surprise” to the legislators who en-
acted § 8(a)(3) to learn that, in discerning their intent, the 
Court listens not to their voices, but to those of a later Con-
gress. Ante, at 756. Unlike the majority, I am unwilling 
to put the 1951 legislators’ words into the 1947 legislators’ 
mouths.

The relevant sources for gleaning the 1947 Congress’ intent 
are the plain language of § 8(a)(3), and, at least to the extent 
that it might reflect a clear intention contrary to the plain 
meaning of the statute, the legislative history of § 8(a)(3). 
Those sources show that the 1947 Congress did not intend 
§ 8(a)(3) to have the same meaning the Court has attributed 
to § 2, Eleventh of the RLA. I therefore must disagree with 
the majority’s assertion that the Court’s decision in Street is 
“controlling” here. See ante, at 745.

Ill
In sum, I conclude that, in enacting § 8(a)(3) of the NLRA, 

Congress did not intend to prohibit union-security agree-
ments that require the tender of full union dues and standard 
union initiation fees from nonmember employees, without re-
gard to how the union expends the funds so collected. In 
finding controlling weight in this Court’s interpretation of § 2, 
Eleventh of the RLA to reach a contrary conclusion, the 
Court has not only eschewed our well-established methods of 
statutory construction, but also interpreted the terms of 
§ 8(a)(3) in a manner inconsistent with the congressional pur-
pose clearly expressed in the statutory language and amply 
documented in the legislative history. I dissent.
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The North Carolina Charitable Solicitations Act defines the prima facie 
“reasonable fee” that a professional fundraiser may charge according to a 
three-tiered schedule. A fee up to 20% of receipts collected is deemed 
reasonable. A fee between 20% and 35% is deemed unreasonable upon a 
showing that the solicitation at issue did not involve the “dissemination 
of information, discussion, or advocacy relating to public issues as di-
rected by the [charitable organization] which is to benefit from the solici-
tation.” A fee exceeding 35% is presumed unreasonable, but the 
fundraiser may rebut the presumption by showing that the fee was nec-
essary either because the solicitation involved the dissemination of in-
formation or advocacy on public issues directed by the charity, or be-
cause otherwise the charity’s ability to raise money or communicate 
would be significantly diminished. The Act also provides that a profes-
sional fundraiser must disclose to potential donors the average percent-
age of gross receipts actually turned over to charities by the fundraiser 
for all charitable solicitations conducted in the State within the previous 
12 months. Finally, the Act provides that professional fundraisers may 
not solicit without an approved license, whereas volunteer fundraisers 
may solicit immediately upon submitting a license application. Appel-
lees, a coalition of professional fundraisers, charitable organizations, and 
potential donors, brought suit against appellant government officials 
charged with the enforcement of the Act (hereinafter collectively re-
ferred to as North Carolina or the State), seeking injunctive and declara-
tory relief. The District Court ruled that the challenged provisions on 
their face unconstitutionally infringed upon freedom of speech and en-
joined their enforcement. The Court of Appeals affirmed.

Held:
1. North Carolina’s three-tiered definition of “reasonable fees” uncon-

stitutionally infringes upon freedom of speech. The solicitation of chari-
table contributions is protected speech, and using percentages to decide 
the legality of the fundraiser’s fee is not narrowly tailored to the State’s 
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interest in preventing fraud. Schaumburg v. Citizens for a Better 
Environment, 444 U. S. 620; Secretary of State of Maryland n . Joseph 
H. Munson Co., 467 U. S. 947. North Carolina cannot meaningfully 
distinguish its statute from those previously held invalid on the ground 
that it has a motivating interest, not present in the prior cases, to ensure 
that the maximum amount of funds reach the charity, or to guarantee 
that the fee charged charities is not unreasonable. This provision is not 
merely an economic regulation, with no First Amendment implication, to 
be tested only for rationality; instead, the regulation must be considered 
as one burdening speech. The State’s asserted justification that chari-
ties’ speech must be regulated for their own benefit is unsound. The 
First Amendment mandates the presumption that speakers, not the gov-
ernment, know best both what they want to say and how to say it. Also 
unavailing is the State’s contention that the Act’s flexibility more nar-
rowly tailors it to the State’s asserted interests than the laws invalidated 
in the prior cases. The State’s asserted additional interests are both 
constitutionally invalid and insufficiently related to a percentage-based 
test. And while a State’s interest in protecting charities and the public 
from fraud is a sufficiently substantial interest to justify a narrowly tai-
lored regulation, the North Carolina statute, even with its flexibility, is 
not sufficiently tailored to such interest. Pp. 787-795.

2. North Carolina’s requirement that professional fundraisers disclose 
to potential donors, before an appeal for funds, the percentage of chari-
table contributions collected during the previous 12 months that were ac-
tually turned over to charity is unconstitutional. This provision of the 
Act is a content-based regulation because mandating speech that a 
speaker would not otherwise make necessarily alters the speech’s con-
tent. Even assuming that the mandated speech, in the abstract, is 
merely “commercial,” it does not retain its commercial character when it 
is inextricably intertwined with the otherwise fully protected speech in-
volved in charitable solicitations, and thus the mandated speech is sub-
ject to the test for fully protected expression, not the more deferential 
commercial speech principles. Nor is a deferential test to be applied on 
the theory that the First Amendment interest in compelled speech is dif-
ferent than the interest in compelled silence. The difference is without 
constitutional significance, for the First Amendment guarantees “free-
dom of speech,” a term necessarily comprising the decision of both what 
to say and what not to say. Moreover, for First Amendment purposes, 
a distinction cannot be drawn between compelled statements of opinion 
and, as here, compelled statements of “fact,” since either form of compul-
sion burdens protected speech. Thus, North Carolina’s content-based 
regulation is subject to exacting First Amendment scrutiny. The State’s 
interest in informing donors how the money they contribute is spent to
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dispel the alleged misperception that the money they give to professional 
fundraisers goes in greater-than-actual proportion to benefit charity, is 
not sufficiently weighty, and the means chosen to accomplish it are un-
duly burdensome and not narrowly tailored. Pp. 795-801.

3. North Carolina’s licensing requirement for professional fundraisers 
is unconstitutional. A speaker’s rights are not lost merely because com-
pensation is received, and the State’s asserted power to license profes-
sional fundraisers carries with it (unless properly constrained) the power 
directly and substantially to affect the speech they utter. Conse-
quently, the statute is subject to First Amendment scrutiny. Gener-
ally, speakers need not obtain a license to speak. Even assuming that 
the State’s interest in regulating those who solicit money justifies requir-
ing fundraisers to obtain a license before soliciting, such a regulation 
must provide that the licensor will, within a specified brief period, either 
issue a license or go to court. That requirement is not met here, for the 
North Carolina Act permits a delay without limit. Nor can the State 
assert that its history of issuing licenses quickly constitutes a practice 
effectively constraining the licensor’s discretion, since such history re-
lates to a time (prior to amendment of the Act) when professional fund-
raisers were permitted to solicit as soon as their applications were filed. 
Pp. 801-804.

817 F. 2d 102, affirmed.

Bren nan , J., delivered the opinion of the Court, in which Whit e , Mar -
sha ll , Bla ckmu n , and Ken ne dy , JJ., joined, in Parts I, II, and III, of 
which Stev ens , J., joined, and in all but n. 11 of which Scal ia , J., joined. 
Scal ia , J., filed an opinion concurring in part and concurring in the judg-
ment, post, p. 803. Stev ens , J., filed an opinion concurring in part and 
dissenting in part, post, p. 804. Rehn quis t , C. J., filed a dissenting opin-
ion, in which O’Con no r , J., joined, post, p. 804.

Lacy H. Thornburg, Attorney General of North Carolina, 
argued the cause for appellants. With him on the briefs 
were Jean A. Benoy, Senior Deputy Attorney General, and 
Charles M. Hensey, Special Deputy Attorney General.

Errol Copilevitz argued the cause for appellees. With him 
on the brief was John P. Jennings, Jr*

* Briefs of amici curiae urging reversal were filed for the State of Indi-
ana et al. by Linley E. Pearson, Attorney General of Indiana, David A. 
Miller, Christine M. Page, and David M. Sommers, Deputy Attorneys 
General, and Charlie Brown, Attorney General of West Virginia; and for 
the State of Maine et al. by James E. Tierney, Attorney General of Maine,
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Justic e  Brennan  delivered the opinion of the Court.
The North Carolina Charitable Solicitations Act governs 

the solicitation of charitable contributions by professional 
fundraisers. As relevant here, it defines the prima facie 
“reasonable fee” that a professional fundraiser may charge as 
a percentage of the gross revenues solicited; requires profes-
sional fundraisers to disclose to potential donors the gross 
percentage of revenues retained in prior charitable solicita-
tions; and requires professional fundraisers to obtain a license 
before engaging in solicitation. The United States Court of 
Appeals for the Fourth Circuit held that these aspects of 
the Act unconstitutionally infringed upon freedom of speech. 
We affirm.

I
Responding to a study showing that in the previous five 

years the State’s largest professional fundraisers had re-
tained as fees and costs well over 50% of the gross revenues 
collected in charitable solicitation drives, North Carolina 
amended its Charitable Solicitations Act in 1985. As 
amended, the Act prohibits professional fundraisers from re-
taining an “unreasonable” or “excessive” fee,1 a term defined 
by a three-tiered schedule.* 1 2 A fee up to 20% of the gross
and Stephen L. Wessler, Assistant Attorney General, Joseph J. Lieber-
man, Attorney General of Connecticut, and David E. Ormstedt, Assistant 
Attorney General.

Briefs of amici curiae urging affirmance were filed for the Alabama 
Sheriffs’ Association et al. by Eric J. Magnuson; for the California Council 
of the Blind by Barry A. Fisher and David Grosz; and for Independent 
Sector et al. by Thomas R. Asher and Adam Yarmolinsky.

1 “Fee” for purposes of the statute includes the costs and expenses of so-
licitation. N. C. Gen. Stat. § 131C-3(5a) (1986).

2 North Carolina Gen. Stat. § 131C-17.2 (1986) provides:
“(a) No professional fund-raising counsel or professional solicitor who 

contracts to raise funds for a person established for a charitable purpose 
may charge such person established for a charitable purpose an excessive 
and unreasonable fund-raising fee for raising such funds.

“(b) For purposes of this section a fund-raising fee of twenty percent 
(20%) or less of the gross receipts of all solicitations on behalf of a particu-
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receipts collected is deemed reasonable. If the fee retained 
is between 20% and 35%, the Act deems it unreasonable upon 
a showing that the solicitation at issue did not involve the 
“dissemination of information, discussion, or advocacy relat-
ing to public issues as directed by the [charitable organiza-
tion] which is to benefit from the solicitation.” Finally, a fee 
exceeding 35% is presumed unreasonable, but the fundraiser 
may rebut the presumption by showing that the amount of 
the fee was necessary either (1) because the solicitation in-
volved the dissemination of information or advocacy on public 
issues directed by the charity, or (2) because otherwise the 
charity’s ability to raise money or communicate would be sig-

lar person established for a particular charitable purpose is deemed to be 
reasonable and nonexcessive.

“(c) For purposes of this section a fund-raising fee greater than twenty 
percent (20%) but less than thirty-five percent (35%) of the gross receipts 
of all solicitations on behalf of a particular person established for a chari-
table purpose is excessive and unreasonable if the party challenging the 
fund-raising fee also proves that the solicitation does not involve the dis-
semination of information, discussion, or advocacy relating to public issues 
as directed by the person established for a charitable purpose which is to 
benefit from the solicitation.

“(d) For purposes of this section only, a fund-raising fee of thirty-five 
percent (35%) or more of the gross receipts of all solicitations on behalf of a 
particular person established for a charitable purpose may be excessive 
and unreasonable without further evidence of any fact by the party chal-
lenging the fund-raising fee. The professional fund-raising counsel or pro-
fessional solicitor may successfully defend the fund-raising fee by proving 
that the level of the fee charged was necessary:

“(1) Because of the dissemination of information, discussion, or advocacy 
relating to public issues as directed by the person established for a chari-
table purpose which is to benefit from the solicitation, or

“(2) Because otherwise ability of the person established for a charitable 
purpose which is to benefit from the solicitations to raise money or commu-
nicate its ideas, opinions, and positions to the public would be significantly 
diminished.

“(e) Where the fund-raising fee charged by a professional fund-raising 
counsel or a professional solicitor is determined to be excessive and unrea-
sonable, the fact finder making that determination shall then determine a 
reasonable fee under the circumstances. ...”
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nificantly diminished. As the State describes the Act, even 
where a prima facie showing of unreasonableness has been 
rebutted, the factfinder must still make an ultimate deter-
mination, on a case-by-case basis, as to whether the fee was 
reasonable—a showing that the solicitation involved the ad-
vocacy or dissemination of information does not alone estab-
lish that the total fee was reasonable. See Brief for Appel-
lants 10-11; Reply Brief for Appellants 2-3.

The Act also provides that, prior to any appeal for funds, 
a professional fundraiser must disclose to potential donors: 
(1) his or her name; (2) the name of the professional solicitor 
or professional fundraising counsel by whom he or she is em-
ployed and the name and address of his or her employer; and 
(3) the average percentage of gross receipts actually turned 
over to charities by the fundraiser for all charitable solici-
tations conducted in North Carolina within the previous 12 
months.3 Only the third disclosure requirement is chal-
lenged here.

Finally, professional fundraisers may not solicit without 
an approved license.4 In contrast, volunteer fundraisers

3 North Carolina Gen. Stat. § 131C-16.1 (1986) states:
“During any solicitation and before requesting or appealing either di-

rectly or indirectly for any charitable contribution a professional solicitor 
shall disclose to the person solicited:

“(1) His name; and,
“(2) The name of the professional solicitor or professional fund-raising 

counsel by whom he is employed and the address of his employer; and
“(3) The average of the percentage of gross receipts actually paid to 

the persons established for a charitable purpose by the professional fund- 
raising counsel or professional solicitor conducting the solicitation for all 
charitable sales promotions conducted in this State by that professional 
fund-raising counsel or professional solicitor for the past 12 months, or 
for all completed charitable sales promotions where the professional fund- 
raising counsel or professional solicitor has been soliciting funds for less 
than 12 months.”

4 North Carolina Gen. Stat. § 131C-6 (1986) provides:
“Any person who acts as a professional fund-raising counsel or profes-

sional solicitor shall apply for and obtain an annual license from the Depart-
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may solicit immediately upon submitting a license applica-
tion. N. C. Gen. Stat. § 131C-4 (1986). A licensing provi-
sion had been in effect prior to the 1985 amendments, but the 
prior law allowed both professional and volunteer fundraisers 
to solicit as soon as a license application was submitted.

A coalition of professional fundraisers, charitable organiza-
tions, and potential charitable donors brought suit against 
various government officials charged with the enforcement of 
the Act (hereinafter collectively referred to as North Caro-
lina or the State), seeking injunctive and declaratory relief. 
The District Court for the Eastern District of North Carolina 
ruled on summary judgment that the foregoing aspects of the 
Act on their face unconstitutionally infringed upon freedom of 
speech (it also found the Act constitutional in other respects 
not before us now), and enjoined enforcement of the uncon-
stitutional provisions. 635 F. Supp. 256 (1986). The Court 
of Appeals for the Fourth Circuit affirmed in a per curiam 
opinion. 817 F. 2d 102 (judgment order), and we noted prob-
able jurisdiction, 484 U. S. 911 (1987).

II
We turn first to the “reasonable fee” provision. In decid-

ing this issue, we do not write on a blank slate; the Court has 
heretofore twice considered laws regulating the financial as-
pects of charitable solicitations. We first examined such a 
law in Schaumburg v. Citizens for a Better Environment, 
444 U. S. 620 (1980). There we invalidated a local ordinance 
requiring charitable solicitors to use, for charitable purposes 
(defined to exclude funds used toward administrative ex-
penses and the costs of conducting the solicitation), 75% of 
the funds solicited. We began our analysis by categorizing 
the type of speech at issue. The village argued that chari-
table solicitation is akin to a business proposition, and there-
fore constitutes merely commercial speech. We rejected

ment [of Human Resources], and shall not act as a professional fund-raising 
counsel or professional solicitor until after obtaining such license.” 
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that approach and squarely held, on the basis of considerable 
precedent, that charitable solicitations “involve a variety of 
speech interests . . . that are within the protection of the 
First Amendment,” and therefore have not been dealt with 
as “purely commercial speech.” Id., at 632. Applying 
standard First Amendment analysis, we determined that the 
ordinance was not narrowly tailored to achieve the village’s 
principal asserted interest: the prevention of fraud. We con-
cluded that some charities, especially those formed primarily 
to advocate, collect, or disseminate information, would of ne-
cessity need to expend more than 25% of the funds collected 
on administration or fundraising expenses. Id., at 635-637. 
Yet such an eventuality would not render a solicitation by 
these charities fraudulent. In short, the prevention of fraud 
was only “peripherally promoted by the 75-percent require-
ment and could be sufficiently served by measures less de-
structive of First Amendment interests.” Id., at 636-637. 
We also observed that the village was free to enforce its 
already existing fraud laws and to require charities to file 
financial disclosure reports. Id., at 637-638, and nn. 11-12.

We revisited the charitable solicitation field four years 
later in Secretary of State of Maryland v. Joseph H. Munson 
Co., 467 U. S. 947 (1984), a case closer to the present one in 
that the statute directly regulated contracts between chari-
ties and professional fundraisers. Specifically, the statute in 
question forbade such contracts if, after allowing for a deduc-
tion of many of the costs associated with the solicitation, the 
fundraiser retained more than 25% of the money collected. 
Although the Secretary was empowered to waive this limita-
tion where it would effectively prevent the charitable orga-
nization from raising contributions, we held the law uncon-
stitutional under the force of Schaumburg. We rejected the 
State’s argument that restraints on the relationship between 
the charity and the fundraiser were mere “economic regu-
lations” free of First Amendment implication. Rather, we 
viewed the law as “a direct restriction on the amount of
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money a charity can spend on fundraising activity,” and 
therefore “a direct restriction on protected First Amendment 
activity.” 467 U. S., at 967, and n. 16. Consequently, we 
subjected the State’s statute to exacting First Amendment 
scrutiny. Again, the State asserted the prevention of fraud 
as its principal interest, and again we held that the use of a 
percentage-based test was not narrowly tailored to achieve 
that goal. In fact, we found that if the statute actually pre-
vented fraud in some cases it would be “little more than for-
tuitous.” An “equally likely” result would be that the law 
would “restrict First Amendment activity that results in high 
costs but is itself a part of the charity’s goal or that is simply 
attributable to the fact that the charity’s cause proves to be 
unpopular.” Id., at 966-967.

As in Schaumburg and Munson, we are unpersuaded by 
the State’s argument here that its three-tiered, percentage-
based definition of “unreasonable” passes constitutional 
muster. Our prior cases teach that the solicitation of chari-
table contributions is protected speech, and that using per-
centages to decide the legality of the fundraiser’s fee is not 
narrowly tailored to the State’s interest in preventing fraud.5 
That much established, unless the State can meaningfully dis-
tinguish its statute from those discussed in our precedents, 
its statute must fall. The State offers two distinctions. 
First, it asserts a motivating interest not expressed in 
Schaumburg or Munson: ensuring that the maximum 
amount of funds reach the charity or, somewhat relatedly, to 
guarantee that the fee charged charities is not “unreason-

5 The dissent suggests that the State’s regulation is merely economic, 
having only an indirect effect on protected speech. However, as we dem-
onstrate, the burden here is hardly incidental to speech. Far from the 
completely incidental impact of, for example, a minimum wage law, a stat-
ute regulating how a speaker may speak directly affects that speech. See 
Meyer v. Grant, 486 U. S. 414, 421-423, and n. 5 (1988). Here, the de-
sired and intended effect of the statute is to encourage some forms of solici-
tation and discourage others.



790 OCTOBER TERM, 1987

Opinion of the Court 487 U. S.

able.” Second, the State contends that the Act’s flexibility 
more narrowly tailors it to the State’s asserted interests than 
the laws considered in our prior cases. We find both argu-
ments unavailing.

The State’s additional interest in regulating the fairness of 
the fee may rest on either of two premises (or both): (1) that 
charitable organizations are economically unable to negotiate 
fair or reasonable contracts without governmental assistance; 
or (2) that charities are incapable of deciding for themselves 
the most effective way to exercise their First Amendment 
rights. Accordingly, the State claims the power to establish 
a single transcendent criterion by which it can bind the chari-
ties’ speaking decisions. We reject both premises.

The first premise, notwithstanding the State’s almost talis- 
manic reliance on the mere assertion of it, amounts to little 
more than a variation of the argument rejected in Schaum-
burg and Munson that this provision is simply an economic 
regulation with no First Amendment implication, and there-
fore must be tested only for rationality. We again reject 
that argument; this regulation burdens speech, and must be 
considered accordingly. There is no reason to believe that 
charities have been thwarted in their attempts to speak or 
that they consider the contracts in which they enter to be 
anything less than equitable.6 Even if such a showing could 
be made, the State’s solution stands in sharp conflict with the 
First Amendment’s command that government regulation of 
speech must be measured in minimums, not maximums.

The State’s remaining justification—the paternalistic pre-
mise that charities’ speech must be regulated for their own 
benefit—is equally unsound. The First Amendment man-

6 North Carolina was apparently surprised to learn of the charities’ op-
position to its law, and at oral argument could only surmise that the chari-
ties had been misinformed regarding the pro-charity nature of the statute. 
Tr. of Oral Arg. 20-21. Nonetheless, every charity that has stated a posi-
tion before us in this case (and there are almost 60 of them other than ap-
pellees) supports the judgment below.
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dates that we presume that speakers, not the government, 
know best both what they want to say and how to say it. 
See Tashjian n . Republican Party of Connecticut, 479 U. S. 
208, 224 (1987) (criticizing State’s asserted interest in pro-
tecting “the Republican party from undertaking a course of 
conduct destructive of its own interests,” and reiterating that 
government “‘may not interfere [with expressions of First 
Amendment freedoms] on the ground that [it] view[s] a par-
ticular expression as unwise or irrational’”) (quoting Demo-
cratic Party of United States v. Wisconsin ex rel. La Fol-
lette, 450 U. S. 107, 124 (1981)); cf. First National Bank of 
Boston v. Bellotti, 435 U. S. 765, 791-792, and n. 31 (1978) 
(criticizing State’s paternalistic interest in protecting the 
political process by restricting speech by corporations); 
Linmark Associates, Inc. v. Willingboro, 431 U. S. 85, 97 
(1977) (criticizing, in the commercial speech context, the 
State’s paternalistic interest in maintaining the quality of 
neighborhoods by restricting speech to residents). “The 
very purpose of the First Amendment is to foreclose public 
authority from assuming a guardianship of the public mind 
through regulating the press, speech, and religion.” Thomas 
n . Collins, 323 U. S. 516, 545 (1945) (Jackson, J., concur-
ring). To this end, the government, even with the purest of 
motives, may not substitute its judgment as to how best to 
speak for that of speakers and listeners; free and robust de-
bate cannot thrive if directed by the government. We per-
ceive no reason to engraft an exception to this settled rule for 
charities.

The foregoing discussion demonstrates that the State’s ad-
ditional interest cannot justify the regulation. But, alterna-
tively, there are several legitimate reasons why a charity 
might reject the State’s overarching measure of a fundraising 
drive’s legitimacy—the percentage of gross receipts remitted 
to the charity. For example, a charity might choose a par-
ticular type of fundraising drive, or a particular solicitor, ex-
pecting to receive a large sum as measured by total dollars 
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rather than the percentage of dollars remitted. Or, a solici-
tation may be designed to sacrifice short-term gains in order 
to achieve long-term, collateral, or noncash benefits. To il-
lustrate, a charity may choose to engage in the advocacy or 
dissemination of information during a solicitation, or may 
seek the introduction of the charity’s officers to the philan-
thropic community during a special event (e. g., an awards 
dinner). Consequently, even if the State had a valid interest 
in protecting charities from their own naivete or economic 
weakness, the Act would not be narrowly tailored to achieve 
it.

The second distinguishing feature the State offers is the 
flexibility it has built into its Act. The State describes the 
second of its three-tiered definition of “unreasonable” and 
“excessive” as imposing no presumption one way or the other 
as to the reasonableness of the fee, although unreasonable-
ness may be demonstrated by a showing that the solicitation 
does not involve the advocacy or dissemination of information 
on the charity’s behalf and at the charity’s direction. The 
State points out that even the third tier’s presumption of un-
reasonableness may be rebutted.

It is important to clarify, though, what we mean by “reason-
ableness” at this juncture. As we have just demonstrated, 
supra, at 790-791 and this page, the State’s generalized in-
terest in unilaterally imposing its notions of fairness on the 
fundraising contract is both constitutionally invalid and insuf-
ficiently related to a percentage-based test. Consequently, 
what remains is the more particularized interest in guaran-
teeing that the fundraiser’s fee be “reasonable” in the sense 
that it not be fraudulent. The interest in protecting chari-
ties (and the public) from fraud is, of course, a sufficiently 
substantial interest to justify a narrowly tailored regulation. 
The question, then, is whether the added flexibility of this 
regulation is sufficient to tailor the law to this remaining in-
terest. We conclude that it is not.
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Despite our clear holding in Munson that there is no nexus 
between the percentage of funds retained by the fundraiser 
and the likelihood that the solicitation is fraudulent, the State 
defines, prima facie, an “unreasonable” and “excessive” fee 
according to the percentage of total revenues collected. In-
deed, the State’s test is even more attenuated than the one 
held invalid in Munson, which at least excluded costs and ex-
penses of solicitation from the fee definition. 467 U. S., at 
950, n. 2. Permitting rebuttal cannot supply the missing 
nexus between the percentages and the State’s interest.7

But this statute suffers from a more fundamental flaw. 
Even if we agreed that some form of a percentage-based 
measure could be used, in part, to test for fraud, we could not 
agree to a measure that requires the speaker to prove “rea-
sonableness” case by case based upon what is at best a loose 
inference that the fee might be too high. Under the Act, 
once a prima facie showing of unreasonableness is made, the 
fundraiser must rebut the showing. Proof that the solicita-
tion involved the advocacy or dissemination of information is 
not alone sufficient; it is merely a factor that is added to 
the calculus submitted to the factfinder, who may still decide 
that the costs incurred or the fundraiser’s profit were ex-
cessive. Similarly, the Act is impermissibly insensitive to 
the realities faced by small or unpopular charities, which 
must often pay more than 35% of the gross receipts collected 
to the fundraiser due to the difficulty of attracting donors. 
See Munson, 467 U. S., at 967. Again, the burden is placed 
on the fundraiser in such cases to rebut the presumption of 
unreasonableness.

According to the State, we need not worry over this bur-
den, as standards for determining “[r]easonable fundraising 
fees will be judicially defined over the years.” Reply Brief 
for Appellants 6. Speakers, however, cannot be made to 

’Even if percentages are not completely irrelevant to the question of 
fraud, their relationship to the question is at best tenuous, as Schaumburg 
and Munson demonstrate.
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wait for “years” before being able to speak with a measure of 
security. In the interim, fundraisers will be faced with the 
knowledge that every campaign incurring fees in excess of 
35%, and many campaigns with fees between 20% and 35%, 
will subject them to potential litigation over the “reasonable-
ness” of the fee. And, of course, in every such case the 
fundraiser must bear the costs of litigation and the risk of a 
mistaken adverse finding by the factfinder, even if the 
fundraiser and the charity believe that the fee was in fact 
fair. This scheme must necessarily chill speech in direct con-
travention of the First Amendment’s dictates. See Munson, 
supra, at 969; New York Times Co. v. Sullivan, 376 U. S. 
254, 279 (1964).8

This chill and uncertainty might well drive professional 
fundraisers out of North Carolina, or at least encourage them 
to cease engaging in certain types of fundraising (such as 
solicitations combined with the advocacy and dissemination 
of information) or representing certain charities (primarily 
small or unpopular ones), all of which will ultimately “re- 
duc[e] the quantity of expression.” Buckley v. Valeo, 424 
U. S. 1, 19, 39 (1976). Whether one views this as a restric-
tion of the charities’ ability to speak, Munson, supra, at 967, 
and n. 16, or a restriction of the professional fundraisers’ 
ability to speak, Munson, supra, at 955, n. 6, the restriction 
is undoubtedly one on speech, and cannot be countenanced 
here.

81 The dissent is correct that the statute requires that expenses incurred 
in the dissemination of information be considered legitimate by the fact-
finder. But that does not address the primary defect here: that fraud is 
presumed by a surrogate and imprecise formula. Nor does it suffice to 
argue, as does the dissent, that the statute is valid because the fundraiser, 
not the charity, is the object of the regulation. Fining the fundraiser 
based upon its speech for the charity has an obvious and direct relation to 
the charity’s speech. See Munson, 467 U. S., at 967, and n. 16. More-
over, the fundraiser has an independent First Amendment interest in the 
speech, even though payment is received. See, Cj g., New York Times 
Co. v. Sullivan, 376 U. S., at 265-266.
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In striking down this portion of the Act, we do not suggest 
that States must sit idly by and allow their citizens to be 
defrauded. North Carolina has an antifraud law, and we 
presume that law enforcement officers are ready and able to 
enforce it. Further North Carolina may constitutionally re-
quire fundraisers to disclose certain financial information to 
the State, as it has since 1981. Munson, supra, at 967, 
n. 16. If this is not the most efficient means of preventing 
fraud, we reaffirm simply and emphatically that the First 
Amendment does not permit the State to sacrifice speech for 
efficiency. Schaumburg, 444 U. S., at 639; Schneider v. 
State, 308 U. S. 147, 164 (1939).

Ill
We turn next to the requirement that professional fund-

raisers disclose to potential donors, before an appeal for 
funds, the percentage of charitable contributions collected 
during the previous 12 months that were actually turned over 
to charity. Mandating speech that a speaker would not oth-
erwise make necessarily alters the content of the speech. 
We therefore consider the Act as a content-based regulation 
of speech. See Miami Herald Publishing Co. v. Tornillo, 
418 U. S. 241, 256 (1974) (statute compelling newspaper to 
print an editorial reply “exacts a penalty on the basis of the 
content of a newspaper”).

The State argues that even if charitable solicitations gener-
ally are fully protected, this portion of the Act regulates only 
commercial speech because it relates only to the professional 
fundraiser’s profit from the solicited contribution. There-
fore, the State asks us to apply our more deferential commer-
cial speech principles here. See generally Virginia Phar-
macy Bd. v. Virginia Citizens Consumer Council, Inc., 425 
U. S. 748 (1976).

It is not clear that a professional’s speech is necessarily 
commercial whenever it relates to that person’s financial 
motivation for speaking. Cf. Bigelow v. Virginia, 421 U. S. 
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809, 826 (1975) (state labels cannot be dispositive of degree of 
First Amendment protection). But even assuming, without 
deciding, that such speech in the abstract is indeed merely 
“commercial,” we do not believe that the speech retains its 
commercial character when it is inextricably intertwined 
with otherwise fully protected speech. Our lodestars in de-
ciding what level of scrutiny to apply to a compelled state-
ment must be the nature of the speech taken as a whole and 
the effect of the compelled statement thereon. This is the 
teaching of Schaumburg and Munson, in which we refused to 
separate the component parts of charitable solicitations from 
the fully protected whole. Regulation of a solicitation “must 
be undertaken with due regard for the reality that solicita-
tion is characteristically intertwined with informative and 
perhaps persuasive speech . . . , and for the reality that 
without solicitation the flow of such information and advocacy 
would likely cease.” Schaumburg, supra, at 632, quoted in 
Munson, 467 U. S., at 959-960. See also Meyer v. Grant, 
486 U. S. 414, 422, n. 5 (1988); Thomas v. Collins, 323 U. S., 
at 540-541. Thus, where, as here, the component parts of a 
single speech are inextricably intertwined, we cannot parcel 
out the speech, applying one test to one phrase and another 
test to another phrase. Such an endeavor would be both ar-
tificial and impractical. Therefore, we apply our test for 
fully protected expression.9

North Carolina asserts that, even so, the First Amendment 
interest in compelled speech is different than the interest in 
compelled silence; the State accordingly asks that we apply a 
deferential test to this part of the Act. There is certainly 
some difference between compelled speech and compelled si-
lence, but in the context of protected speech, the difference is 
without constitutional significance, for the First Amendment

9 Of course, the dissent’s analogy to the securities field entirely misses 
the point. Purely commercial speech is more susceptible to compelled dis-
closure requirements. See Zauderer v. Office of Disciplinary Counsel of 
Supreme Court of Ohio, 471 U. S. 626 (1985).
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guarantees “freedom of speech,” a term necessarily compris-
ing the decision of both what to say and what not to say.

The constitutional equivalence of compelled speech and 
compelled silence in the context of fully protected expression 
was established in Miami Herald Publishing Co. n . Tornillo, 
supra. There, the Court considered a Florida statute re-
quiring newspapers to give equal reply space to those they 
editorially criticize. We unanimously held the law uncon-
stitutional as content regulation of the press, expressly 
noting the identity between the Florida law and a direct pro-
hibition of speech. “The Florida statute operates as a com-
mand in the same sense as a statute or regulation forbidding 
appellant to publish a specified matter. Governmental re-
straint on publishing need not fall into familiar or traditional 
patterns to be subject to constitutional limitations on govern-
mental powers.” Id., at 256. That rule did not rely on the 
fact that Florida restrained the press, and has been applied 
to cases involving expression generally. For example, in 
Wooley v. Maynard, 430 U. S. 705, 714 (1977), we held that a 
person could not be compelled to display the slogan “Live 
Free or Die.” In reaching our conclusion, we relied on the 
principle that “[tjhe right to speak and the right to refrain 
from speaking are complementary components of the broader 
concept of‘individual freedom of mind,’” as illustrated in Tor-
nillo. 430 U. S., at 714 (quoting West Virginia Board of 
Education n . Barnette, 319 U. S. 624, 637 (1943)). See also 
Pacific Gas & Electric Co. v. Public Utilities Comm’n of 
California, 475 U. S. 1, 9-11 (1986) (plurality opinion of 
Powell, J.) (characterizing Tornillo in terms of freedom of 
speech); Harper & Row Publishers, Inc. v. Nation Enter-
prises, 471 U. S. 539, 559 (1985); Abood v. Detroit Board 
of Education, 431 U. S. 209, 234-235 (1977); West Virginia 
Board of Education v. Barnette, supra.

These cases cannot be distinguished simply because they 
involved compelled statements of opinion while here we deal 
with compelled statements of “fact”: either form of com-
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pulsion burdens protected speech. Thus, we would not im-
munize a law requiring a speaker favoring a particular gov-
ernment project to state at the outset of every address the 
average cost overruns in similar projects, or a law requiring 
a speaker favoring an incumbent candidate to state during 
every solicitation that candidate’s recent travel budget. Al-
though the foregoing factual information might be relevant to 
the listener, and, in the latter case, could encourage or dis-
courage the listener from making a political donation, a law 
compelling its disclosure would clearly and substantially bur-
den the protected speech.

We believe, therefore, that North Carolina’s content-based 
regulation is subject to exacting First Amendment scrutiny. 
The State asserts as its interest the importance of informing 
donors how the money they contribute is spent in order to 
dispel the alleged misperception that the money they give to 
professional fundraisers goes in greater-than-actual propor-
tion to benefit charity. To achieve this goal, the State has 
adopted a prophylactic rule of compelled speech, applicable to 
all professional solicitations. We conclude that this interest 
is not as weighty as the State asserts, and that the means 
chosen to accomplish it are unduly burdensome and not nar-
rowly tailored.

Although we do not wish to denigrate the State’s interest 
in full disclosure, the danger the State posits is not as great 
as might initially appear. First, the State presumes that the 
charity derives no benefit from funds collected but not turned 
over to it. Yet this is not necessarily so. For example, as 
we have already discussed in greater detail, where the solici-
tation is combined with the advocacy and dissemination of 
information, the charity reaps a substantial benefit from 
the act of solicitation itself. See Munson, supra, at 963; 
Schaumburg, 444 U. S., at 635. Thus, a significant portion 
of the fundraiser’s “fee” may well go toward achieving the 
charity’s objectives even though it is not remitted to the
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charity in cash.10 * Second, an unchallenged portion of the dis-
closure law requires professional fundraisers to disclose their 
professional status to potential donors, thereby giving notice 
that at least a portion of the money contributed will be re-
tained.11 Donors are also undoubtedly aware that solicita-
tions incur costs, to which part of their donation might apply. 
And, of course, a donor is free to inquire how much of the 
contribution will be turned over to the charity. Under an-
other North Carolina statute, also unchallenged, fundraisers 
must disclose this information upon request. N. C. Gen. 
Stat. § 131C-16 (1986). Even were that not so, if the solici-
tor refuses to give the requested information, the potential 
donor may (and probably would) refuse to donate.

Moreover, the compelled disclosure will almost certainly 
hamper the legitimate efforts of professional fundraisers to 
raise money for the charities they represent. First, this 
provision necessarily discriminates against small or unpopu-
lar charities, which must usually rely on professional fund-
raisers. Campaigns with high costs and expenses carried 
out by professional fundraisers must make unfavorable dis-
closures, with the predictable result that such solicitations 
will prove unsuccessful. Yet the identical solicitation with 
its high costs and expenses, if carried out by the employees of 
a charity or volunteers, results in no compelled disclosure, 
and therefore greater success. Second, in the context of a 

10 In addition, the net “fee” itself benefits the charity in the same way 
that an attorney’s fee benefits the charity, or the purchase of any other 
professional service benefits the charity. That the fundraiser’s fee does 
not first pass through the charity’s hands is of small import.

"The Act, as written, requires the fundraiser to disclose his or her 
employer’s name and address. Arguably, this may not clearly convey to 
the donor that the solicitor is employed by a for-profit organization, for ex-
ample, where the employer’s name is “Charitable Fundraisers of America.” 
However, nothing in this opinion should be taken to suggest that the State 
may not require a fundraiser to disclose unambiguously his or her pro-
fessional status. On the contrary, such a narrowly tailored requirement 
would withstand First Amendment scrutiny.
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verbal solicitation, if the potential donor is unhappy with the 
disclosed percentage, the fundraiser will not likely be given a 
chance to explain the figure; the disclosure will be the last 
words spoken as the donor closes the door or hangs up the 
phone.12 Again, the predictable result is that professional 
fundraisers will be encouraged to quit the State or refrain 
from engaging in solicitations that result in an unfavorable 
disclosure.

In contrast to the prophylactic, imprecise, and unduly bur-
densome rule the State has adopted to reduce its alleged 
donor misperception, more benign and narrowly tailored 
options are available. For example, as a general rule, the 
State may itself publish the detailed financial disclosure 
forms it requires professional fundraisers to file. This proce-
dure would communicate the desired information to the pub-
lic without burdening a speaker with unwanted speech during 
the course of a solicitation. Alternatively, the State may 
vigorously enforce its antifraud laws to prohibit professional 
fundraisers from obtaining money on false pretenses or by 
making false statements. These more narrowly tailored 
rules are in keeping with the First Amendment directive that 
government not dictate the content of speech absent compel-
ling necessity, and then, only by means precisely tailored.

12 The figure chosen by the State for disclosure is curious. First, it con-
cerns unrelated past solicitations without regard for whether they are simi-
lar to the solicitation occurring at the time of disclosure. Thus, the high 
percentage of retained fees for past dinner-dance fundraisers must be dis-
closed to potential contributors during a less expensive door-to-door solici-
tation. Second, the figure does not separate out the costs and expenses of 
prior solicitations, such as printing, even though these expenses must also 
be borne by charities not subject to the disclosure requirement (i. e., those 
engaging in employee or volunteer staffed campaigns). The use of the 
“gross” percentage is even more curious in light of the fact that most con-
tracts between the solicitor and the charity provide for a fee based on the 
percentage of “net” funds collected (i. e., the gross funds collected less 
costs), making this more relevant figure far easier to come by. Brief for 
Appellants 15.
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E. g., Consolidated Edison Co. v. Public Service Comm’n of 
New York, 447 U. S. 530, 537-538 (1980). “Broad prophy-
lactic rules in the area of free expression are suspect. Preci-
sion of regulation must be the touchstone in an area so closely 
touching our most precious freedoms.” NAACP n . Button, 
371 U. S. 415, 438 (1963) (citations omitted).

IV
Finally, we address the licensing requirement. This pro-

vision requires professional fundraisers to await a determina-
tion regarding their license application before engaging in 
solicitation, while volunteer fundraisers, or those employed 
by the charity, may solicit immediately upon submitting an 
application.

Given our previous discussion and precedent, it will not 
do simply to ignore the First Amendment interest of profes-
sional fundraisers in speaking. It is well settled that a 
speaker’s rights are not lost merely because compensation is 
received; a speaker is no less a speaker because he or she 
is paid to speak. E. g., New York Times Co. v. Sullivan, 
376 U. S., at 265-266. And the State’s asserted power to li-
cense professional fundraisers carries with it (unless properly 
constrained) the power directly and substantially to affect the 
speech they utter. Consequently, the statute is subject to 
First Amendment scrutiny. See Lakewood n . Plain Dealer 
Publishing Co., 486 U. S. 750, 755-756 (1988) (when a State 
enacts a statute requiring periodic licensing of speakers, at 
least when the law is directly aimed at speech, it is subject to 
First Amendment scrutiny to ensure that the licensor’s dis-
cretion is suitably confined).13

13 Even were we to focus only on the charities’ First Amendment inter-
est here, we still could not adopt the dissent’s reasoning, for its logic in that 
regard necessarily depends on the premise that professional fundraisers 
are interchangeable from the charities’ vantage. There is no reason to be-
lieve that is so. Fundraisers may become associated with particular cli-
ents or causes. Regulating these fundraisers with the heavy hand that un-
bridled discretion allows affects the speech of the clients or causes with
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Generally, speakers need not obtain a license to speak. 
However, that rule is not absolute. For example, States 
may impose valid time, place, or manner restrictions. See 
Cox v. New Hampshire, 312 U. S. 569 (1941). North Caro-
lina seeks to come within the exception by alleging a height-
ened interest in regulating those who solicit money. Even 
assuming that the State’s interest does justify requiring 
fundraisers to obtain a license before soliciting, such a regula-
tion must provide that the licensor “will, within a specified 
brief period, either issue a license or go to court.” Freed-
man n . Maryland, 380 U. S. 51, 59 (1965). That require-
ment is not met here, for the Charitable Solicitations Act (as 
amended) permits a delay without limit. The statute on its 
face does not purport to require when a determination must 
be made, nor is there an administrative regulation or inter-
pretation doing so. The State argues, though, that its his-
tory of issuing licenses quickly constitutes a practice effec-
tively constraining the licensor’s discretion. See Poulos v. 
New Hampshire, 345 U. S. 395 (1953). We cannot agree. 
The history to which the State refers relates to the period be-
fore the 1985 amendments, at which time professional fund-
raisers were permitted to solicit as soon as their applications 
were filed. Then, delay permitted the speaker’s speech; 
now, delay compels the speaker’s silence. Under these cir-
cumstances, the licensing provision cannot stand.* 14

which they are associated. Nor are we persuaded by the dissent’s asser-
tion that this statute merely licenses a profession, and therefore is subject 
only to rationality review. Although Justice Jackson did express his view 
that solicitors could be licensed, a proposition not before us, he never inti-
mated that the licensure was devoid of all First Amendment implication. 
Thomas v. Collins, 323 U. S. 516, 544-545 (1945) (Jackson, J., concurring).

14 In addition, appellees assert that the Secretary of State has unbridled 
discretion to grant or deny a license, and that the differential treatment of 
professional and nonprofessional fundraisers denies them equal protection 
of the laws. In light of our conclusion that the licensing provision is uncon-
stitutional on other grounds, we do not reach these questions.
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V
We hold that the North Carolina Charitable Solicitations 

Act is unconstitutional in the three respects before us. Ac-
cordingly, the judgment of the Court of Appeals is

Affirmed.
Justi ce  Scalia , concurring in part and concurring in 

judgment.
We have held the solicitation of money by charities to be 

fully protected as the dissemination of ideas. See ante, at 
787-789; Secretary of State of Maryland n . Joseph H. Mun-
son Co., 467 U. S. 947, 959-961 (1984); Schaumburg n . Citi-
zens for a Better Environment, 444 U. S. 620, 628-632 (1980). 
It is axiomatic that, although fraudulent misrepresentation of 
facts can be regulated, cf. New York Times Co. v. Sullivan, 
376 U. S. 254 (1964), the dissemination of ideas cannot be 
regulated to prevent it from being unfair or unreasonable, 
see, e. g., Hustler Magazine, Inc. v. Falwell, 485 U. S. 46, 
51, 54, 57 (1988); Miami Herald Publishing Co. v. Tornillo, 
418 U. S. 241, 256-258 (1974); Organization for a Better Aus-
tin n . Keefe, 402 U. S. 415, 419 (1971); Kingsley Interna-
tional Pictures Corp. v. Regents of University of New York, 
360 U. S. 684, 688-689 (1959); Baumgartner v. United States, 
322 U. S. 665, 673-674 (1944). Because the opinion of the 
Court, except for footnote 11, is consistent with this princi-
ple, I join all of the opinion with that exception.

As to the last two sentences of that footnote, which depart 
from the case at hand to make a pronouncement upon a sit-
uation that is not before us, I do not see how requiring 
the professional solicitor to disclose his professional status 
is narrowly tailored to prevent fraud. Where core First 
Amendment speech is at issue, the State can assess liability 
for specific instances of deliberate deception, but it cannot 
impose a prophylactic rule requiring disclosure even where 
misleading statements are not made. Cf. Landmark Com-
munications, Inc. v. Virginia, 435 U. S. 829, 843-844 (1978).
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Since donors are assuredly aware that a portion of their dona-
tions may go to solicitation costs and other administrative ex-
penses—whether the solicitor is a professional, an in-house 
employee, or even a volunteer—it is not misleading in the 
great mass of cases for a professional solicitor to request do-
nations “for” a specific charity without announcing his profes-
sional status. Compensatory employment is, I would judge, 
the natural order of things, and one would expect volunteer 
solicitors to announce that status as a selling point.

The dictum in footnote 11 represents a departure from our 
traditional understanding, embodied in the First Amend-
ment, that where the dissemination of ideas is concerned, it is 
safer to assume that the people are smart enough to get the 
information they need than to assume that the government is 
wise or impartial enough to make the judgment for them.

Justi ce  Steve ns , concurring in part and dissenting in 
part.

Although I join Parts I, II, and III of the Court’s opinion, I 
agree with The  Chief  Justi ce  that the licensing provisions 
in the North Carolina statute do not impose a significant bur-
den on the charities’ ability to speak and that there is no evi-
dence suggesting that the State will be dilatory in the proc-
essing of license applications. Thus, I respectfully dissent 
from Part IV of the Court’s opinion.

Chief  Justic e  Rehnquis t , with whom Justic e  O’Con -
nor  joins, dissenting.

I
In 1980 this Court held invalid an ordinance enacted by a 

suburb of Chicago regulating the percentage of the gross 
amount of money raised by charitable solicitors which might 
be used for the cost of conducting the solicitation. Schaum-
burg v. Citizens for a Better Environment, 444 U. S. 620. 
In an effort to comply with that decision, Maryland enacted a 
statute forbidding charities to contract with professional 
fundraisers in such a way as would allow the fundraisers to
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retain more than 25% of the money collected. Even though 
an administrative official was empowered to waive this re-
quirement when its imposition would effectively prevent the 
charitable organization from raising money, the Court none-
theless invalidated the statute. Secretary of State of Mary-
land v. Joseph H. Munson Co., 467 U. S. 947 (1984). Fol-
lowing the decision in Munson, North Carolina revised its 
Charitable Solicitations Act to contain the provisions de-
scribed in the opinion of the Court today. The Court now 
invalidates the North Carolina provisions as well.

The Court’s opinion in Schaumburg relied on the seminal 
cases of Lovell n . Griffin, 303 U. S. 444 (1938), Schneider v. 
State, 308 U. S. 147 (1939), and Martin v. Struthers, 319 
U. S. 141 (1943), as establishing the right of charitable solici-
tors under the First Amendment to be free from burdensome 
governmental regulation. It is interesting to compare the 
activities of the three “solicitors” in those cases with the ac-
tivities of professional fundraisers in cases like the present- 
one. In Lovell, for example, appellant was convicted for 
distributing a religious pamphlet and a magazine called the, 
“Golden Age” without a permit. 303 U. S., at 450. In 
Schneider, the evidence showed that one of the petitioners 
was a “Jehovah’s Witness” who canvassed house-to-house 
seeking to leave behind some literature and to obtain con-
tributions to defray the cost of printing additional literature 
for others. 308 U. S., at 158. In Martin, the appellant was 
also a Jehovah’s Witness, who went door-to-door distributing 
to residents of homes leaflets advertising a religious meeting. 
319 U. S., at 142.

These activities are a far cry indeed from the activities of 
professional solicitors such as those involved in Munson and 
the present case. In Munson, the plaintiff, an Indiana cor-
poration, was “a professional for-profit fundraiser in the busi-
ness of promoting fundraising events and giving advice to 
customers on how those events should be conducted. Its 
Maryland customers include[d] various chapters of the Fra-
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ternal Order of Police.” 467 U. S., at 950. The professional 
fundraisers in the present case presumably operate in the 
same manner. Yet the Court obdurately refuses to allow 
the various States which have legislated in this area to distin-
guish between the sort of incidental fundraising involved in 
Lovell, Schneider, and Martin on the one hand, and the en-
tirely commercial activities of people whose job is, simply 
put, figuring out how to raise money for charities.

The Court has recognized that the commercial aspects of 
newsgathering and publishing are different from the editorial 
function, and has upheld regulation of the former against 
claims based on the First Amendment. A newsgathering 
organization is subject to the provisions of the National 
Labor Relations Act, Associated Press v. NLRB, 301 U. S. 
103 (1937); a newspaper is subject to the antitrust laws, Indi-
ana Farmer’s Guide Publishing Co. v. Prairie Farmer Pub-
lishing Co., 293 U. S. 268 (1934), as well as the provisions 
of the Fair Labor Standards Act, Smith v. Evening News 
Assn., 371 U. S. 195 (1962). It seems to me that the vaguely 
defined activity of “charitable solicitation,” when pursued by 
professional fundraisers such as are involved in this case, de-
serves no more favorable treatment.

II
But even accepting that Schaumburg and Munson were 

rightly decided, I cannot join in the extension of their princi-
ples to the North Carolina statute involved here. This Act 
provides, at its heart, only that no professional fundraiser 
may charge a charity “an excessive and unreasonable fund- 
raising fee.” N. C. Gen. Stat. § 131C-17.2(a) (1986). Un-
like the statute at issue in Schaumburg, which directly pre-
vented charities from soliciting donations unless they could 
show that 75% of the proceeds were used for charitable pur-
poses, 444 U. S., at 624, the fee provisions of this Act put no 
direct burden on the charities themselves. And, unlike the 
Maryland statute in Munson, the fee provisions are designed
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to allow the professional fundraiser whose fees are challenged 
to introduce evidence that the fees were in fact reasonable 
under the circumstances. In my view, the distinctions 
between the statute in this case and those in Munson and 
Schaumburg are crucial to the proper First Amendment 
analysis of the Act, for they make this Act both less burden-
some on the protected speech activities of charitable orga-
nizations and more carefully tailored to the interests that the 
State is trying to serve by regulating fundraising fees.

First, as to the nature of the burden on protected speech: 
The Court today concludes flatly that “this regulation bur-
dens speech, and must be considered accordingly.” Ante, at 
790. As far as I know, this Court has never held that an eco-
nomic regulation with some impact on protected speech, no 
matter how small or indirect, must be subjected to strict 
scrutiny under the First Amendment. The only burden on 
speech identified in the Court’s opinion is that professional 
fundraisers may be “chill[ed]” by the risk that if they charge 
more than 20% of the gross they may be required to show 
that the fee they charged was reasonable. The Court specu-
lates that this “chill” will “drive professional fundraisers out 
of North Carolina” or induce them to cease certain types of 
fundraising. Ante, at 794. Of course, it is undeniable that a 
price control regulation—which is what these fee provisions 
are, in essence—will have some impact on the supply of the 
services whose prices are being regulated. See Munson, 
supra, at 979 (Rehnquis t , J., dissenting). But to say that 
professional fundraisers will be driven from the State is 
the rankest speculation; they may be a far doughtier breed 
than the Court realizes. I am unwilling to say, on this ex-
tremely bare record, that a statute prohibiting a professional 
fundraiser from charging fees that are “unreasonable and ex-
cessive” will have the sort of impact on the availability of 
fundraising services that the Court hypothesizes. The plain-
tiffs in this case had an opportunity to put in evidence in the 
District Court to this effect, but did not do so; we should not
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substitute our guesswork as to the economic consequences of 
the regulation for a conclusion that ought to be deduced from 
evidence.

I believe that on this record the minimal burden on speech 
resulting from the statute can be characterized as remote or 
incidental, and that therefore there is no reason to apply 
“heightened scrutiny” to the regulation of fees charged by 
the professional fundraisers. The fee provisions of the Act 
are rationally related to the State’s legitimate interests in 
preventing fraud on potential donors and protecting against 
overcharging of charities by professional fundraisers.

Even if heightened scrutiny should apply, the fee provisions 
in the North Carolina statute in my view still survive. This 
Court has never indicated that the State’s interest in prevent-
ing fraud would not be sufficient to support a narrowly tai-
lored regulation of fees. See Schaumburg, 444 U. S., at 
636-637; Munson, 467 U. S., at 961. Here, the State asserts 
the additional interest of “promoting] the efficient transmis-
sion of the public’s money to the charity through the medium 
of the for-profit, professional fundraiser,” Reply Brief for 
Appellants 3, or as I put it in Munson, protecting the “ex-
pectations of the donor who thinks that his money will be used 
to benefit the charitable purpose in the name of which the 
money was solicited,” 467 U. S., at 980, n. 2.1

11 find it hard to understand the Court’s complaint that the statute’s at-
tempts to encourage charity and charitable contributions and to maximize 
the funds that flow to charities are based on “the paternalistic premise that 
charities’ speech must be regulated for their own benefit,” ante, at 790. 
All economic regulation of this sort is “paternalistic” in the sense that it 
prevents parties who wish to contract with one another from entering into 
a contract on precisely the terms that they would choose. But ever since 
West Coast Hotel Co. v. Parrish, 300 U. S. 379 (1937), finally overruled 
Lochner v. New York, 198 U. S. 45 (1905), and Adkins v. Children's Hos-
pital, 261 U. S. 525 (1923), “paternalism” has been a perfectly acceptable 
motive for legislative regulation of this sort. Olsen v. Nebraska ex rel. 
Western Reference & Bond Assn., Inc., 313 U. S. 236, 246 (1941).
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In determining whether the North Carolina statute nar-
rowly serves these interests, it is important to note that the 
statute does not impose a blanket prohibition upon fees that 
exceed a certain proportion of gross receipts, as did the stat-
ute in Munson.2 The basic judgment for the trier-of-fact 
under the fee provisions is whether the fee is “reasonable.” 
This determination is made not only in light of the percent-
ages, but also in light of such factors as whether the solicita-
tion “involve[s] the dissemination of information, discussion, 
or advocacy relating to public issues as directed by the [char-
ity] which is to benefit from the solicitation,” §§ 131C-17.2(c), 
(d)(1), and whether the ability of the charity to “raise money 
or communicate its ideas, opinions, and positions to the public 
would be significantly diminished” by the charging of a lower 
fee, § 131C-17.2(d)(2).

The inclusion of these factors in the “reasonableness” 
determination of the factfinder protects against the vices of 
the fixed-percentage scheme struck down in Munson. The 
limited waiver of the 25% limitation in Munson was found un-
acceptable because the statute gave the State “no discretion 
to determine that reasons other than financial necessity war-
rant a waiver.” 467 U. S., at 963. This meant that orga-
nizations whose high solicitation costs were a result of the 
dissemination of information would not be able to obtain 
waivers and would thus be prevented by the 25% limitation 
from hiring professional fundraisers. Id., at 963-964. No 
such problem exists here: the statute mandates that First 
Amendment considerations such as the desire to disseminate 
information and the ability of the charity to get its message 
across be taken into account by the factfinder in determining 

2 Neither Schaumburg nor Munson holds that the “percentage of gross 
receipts” figure is irrelevant to the question whether a particular fee is un-
reasonable or fraudulent. See Munson, 467 U. S., at 961, 966, and n. 14. 
The problem with the figure was that, standing alone, it was “simply too 
imprecise an instrument to accomplish” the end of preventing fraud. Id., 
at 961.
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reasonableness. Thus, unlike the statute in Munson, it can-
not be said that the reasonableness limitation is overbroad, 
as the North Carolina statute is designed and carefully tai-
lored to avoid any restrictions on “First Amendment activity 
that results in high costs but is itself a part of the charity’s 
goal or that is simply attributable to the fact that the chari-
ty’s cause proves to be unpopular,” Munson, supra, at 967. 
In my view, the fee provisions of the statute thus satisfy the 
constitutional requirement that it be narrowly tailored to 
serve the State’s compelling interests. I would reverse the 
judgment of the Court of Appeals on this issue.

Ill
The next part of the statute to be considered is the require-

ment of the Act that the fundraiser disclose to the potential 
donor “the percentage of charitable contributions collected 
during the previous 12 months that were actually turned over 
to charity,” ante, at 795.3 The asserted purpose of this pro-
vision is to “better inform the donating public as to where its 
money will go” in order to assist the potential donor in mak-
ing the decision whether to donate. Brief for Appellants 17. 
The Court concludes, after a lengthy discussion of the con-
stitutionality of “compelled statements,” that strict scrutiny

3 In the words of the statute, the fundraiser must disclose
“[t]he average of the percentage of gross receipts actually paid to [chari-
ties] by the professional fund-raising counsel or professional solicitor con-
ducting the solicitation for all charitable sales promotions conducted in this 
State by that [fundraiser] for the past 12 months, or for all completed char-
itable sales promotions where the [fundraiser] has been soliciting funds for 
less than 12 months.” N. C. Gen. Stat. § 131C-16.R3) (1986).
The statute also contains several other disclosure provisions that are not at 
issue in this appeal, including a requirement that the professional fund-
raiser disclose his name, his employer, and his employer’s address to po-
tential donors, §§ 131C-16.1(1)-(2), and a requirement that any person sub-
ject to licensure under the Act disclose upon request “his percentage of 
fund-raising expenses and the purpose of the organization,” N. C. Gen. 
Stat. § 131C-16 (1986).
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should be applied and that the statute does not survive that 
scrutiny. I disagree.

This statute requires only that the professional solicitor 
disclose certain relevant and verifiable facts to the potential 
donor. Although the disclosure must occur at some point in 
the context of the solicitation (which can be either oral or 
written), it is directly analogous to mandatory disclosure re-
quirements that exist in other contexts, such as securities 
transactions. In my view, the required disclosure of true 
facts in the course of what is at least in part a “commercial” 
transaction—the solicitation of money by a professional fund-
raiser-does not necessarily create such a burden on core 
protected speech as to require that strict scrutiny be applied. 
Indeed, it seems to me that even in cases where the solicita-
tion involves dissemination of a “message” by the charity 
(through the fundraiser), the disclosure required by the stat-
ute at issue here will have little, if any, effect on the message 
itself, though it may have an effect on the potential donor’s 
desire to contribute financially to the cause.

Of course, the percentage of previous collections turned 
over to charities is only a very rough surrogate for the per-
centage of collections which will be turned over by the 
fundraiser in the particular drive in question. The State’s 
position would be stronger if either in the legislative history 
or in the testimony in the District Court there was some 
showing that the percentage charged by any particular 
fundraiser does not vary greatly from one drive to another. 
Nonetheless, because the statute is aimed at the commercial 
aspect of the solicitation, and because the State’s interests in 
enacting the disclosure requirements are sufficiently strong, 
I cannot conclude that the First Amendment prevents the 
State from imposing the type of disclosure requirement in-
volved here, at least in the absence of a showing that the ef-
fect of the disclosure is is to dramatically limit contributions 
or impede a charity’s ability to disseminate ideas or informa-
tion. But, again, we have nothing but speculation to guide 
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us here, since neither party offered any evidence as to how 
this provision would operate when the statute went into ef-
fect. On this state of the record, and considering the rule 
that “[w]hen a statute is assailed as unconstitutional we are 
bound to assume the existence of any state of facts which 
would sustain the statute in whole or in part,” Alabama Fed-
eration of Labor n . McAdory, 325 U. S. 450, 465 (1945), I 
would uphold this provision.

IV
The final issue raised here is the validity of the licensing 

provisions contained in the North Carolina statute. It is 
beyond dispute that the statute differentiates between pro-
fessional fundraisers and volunteer or in-house fundraisers; 
the former may not engage in solicitation until their license 
application is accepted, while the latter may. But this fact 
alone does not impose an impermissible burden on protected 
speech, nor does it require that the licensing provisions be 
subjected to strict scrutiny.

For one thing, the requirement that a professional fund-
raiser apply for and receive a license before being allowed to 
solicit donations does not put any burden on the charities’ 
ability to speak. Even if the charity is one that typically re-
lies on professional fundraisers, the effect of the statute is to 
require only that the fundraiser the charity hires is a fund-
raiser who has been licensed by the State. While this effect 
may limit to some degree the charity’s ability to hire whom-
ever it chooses as its professional fundraiser, it will still be 
able to choose from other, licensed professionals and obtain 
their assistance in soliciting donations.4 To the extent,

4 There is absolutely no basis in the record to conclude that the licensing 
and registration requirements of the Act are so onerous that they would 
drive professional fundraisers out of the State to such an extent that there 
would be none left for a charity to hire. If there were such evidence, then 
I would certainly agree that the licensing provisions did have the effect of 
restricting speech by charities, at least for those charities who rely heavily 
on professional fundraising.
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then, that the licensing provisions have a burden on speech, 
it is one that truly can be said to be incidental.5 In addition, 
it is a burden that is countenanced in other circumstances 
without any suggestion that some type of heightened scru-
tiny should apply. For example, bar admission require-
ments may have some incidental effect on First Amendment 
protected activity by restricting a petitioner’s right to hire 
whomever he pleases to serve as his attorney, but we have 
never suggested that state regulation of admission to the bar 
should generally be subject to strict scrutiny. In my view, 
then, requiring a professional fundraiser to wait until its 
license is approved before engaging in solicitation does not 
create a sufficiently significant burden on speech by charities 
that it should be reviewed under any more exacting standard 
than that which is typically applied to state occupational 
licensing requirements.

Nor do I think that heightened scrutiny should apply be-
cause the statute allegedly has some effect on speech by the 
professional fundraisers themselves. It simply is not true 
that in this case the fundraisers are prevented from engaging 
in any protected speech on their own behalf by the State’s li-
censing requirements; the requirements only restrict their 
ability to engage in the profession of “solicitation” without a 
license. We do not view bar admission requirements as 
invalid because they restrict a prospective lawyer’s “right” to 
be hired as an advocate by a client. So in this case we should 
not subject to strict scrutiny the State’s attempt to license a 
business—professional fundraising—some of whose members 
might reasonably be thought to pose a risk of fraudulent ac-
tivity. As Justice Jackson put it:

5 Indeed, the record also indicates that even if the charity decides to wait 
until the licensing proceedings are complete in order to hire a specific 
fundraiser, the charity will not have long to wait. See App. 58-62. The 
speed with which licensing proceedings have been handled by the State in 
the past belies appellees’ claim that the waiting period for professional 
fundraisers has a chilling effect on the charities’ right to speak.
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“The modern state owes and attempts to perform a duty 
to protect the public from those who seek for one pur-
pose or another to obtain its money. When one does so 
through the practice of a calling, the state may have an 
interest in shielding the public against the untrustwor-
thy, the incompetent, or the irresponsible, or against un-
authorized representation of agency. A usual method of 
performing this function is through a licensing system.” 
Thomas n . Collins, 323 U. S. 516, 545 (1945) (concurring 
opinion).

In this case, the North Carolina statute’s requirement that 
professional solicitors wait for a license before engaging in 
any solicitation is rationally related to the State’s interest in 
protecting the public and the charities themselves. The 
State could reasonably have concluded that professional solic-
itors pose a greater risk of fraud, see, e. g., App. 60, making 
it more important that the State have an opportunity to re-
view their license applications before they are allowed to en-
gage in solicitation. Presumably, there is less of a risk that a 
charity will be defrauded or cheated by volunteer fundraisers 
and fundraisers who are themselves employed by the charity, 
as these individuals are more likely to be known to the char-
ity. See New Orleans v. Dukes, 427 U. S. 297 (1976). I 
would, accordingly, uphold the licensing provisions of the 
statute notwithstanding its different treatment of volunteers 
and professionals.
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Petitioner, when he was 15 years old, actively participated in a brutal 
murder. Because petitioner was a “child” as a matter of Oklahoma law, 
the District Attorney filed a statutory petition seeking to have him tried 
as an adult, which the trial court granted. He was then convicted and 
sentenced to death, and the Court of Criminal Appeals of Oklahoma 
affirmed.

Held: The judgment is vacated and the case is remanded.
724 P. 2d 780, vacated and remanded.

Just ice  Ste ve ns , joined by Just ice  Bren nan , Just ice  Mar -
shal l , and Jus tice  Bla ckmu n , concluded that the “cruel and unusual 
punishments” prohibition of the Eighth Amendment, made applicable to 
the States by the Fourteenth Amendment, prohibits the execution of a 
person who was under 16 years of age at the time of his or her offense. 
Pp. 821-838.

(a) In determining whether the categorical Eighth Amendment prohi-
bition applies, this Court must be guided by the “evolving standards of 
decency that mark the progress of a maturing society,” Trop v. Dulles, 
356 U. S. 86, 101, and, in so doing, must review relevant legislative en-
actments and jury determinations and consider the reasons why a civi-
lized society may accept or reject the death penalty for a person less than 
16 years old at the time of the crime. Pp. 821-823.

(b) Relevant state statutes—particularly those of the 18 States that 
have expressly considered the question of a minimum age for imposition 
of the death penalty, and have uniformly required that the defendant 
have attained at least the age of 16 at the time of the capital offense— 
support the conclusion that it would offend civilized standards of decency 
to execute a person who was less than 16 years old at the time of his or 
her offense. That conclusion is also consistent with the views expressed 
by respected professional organizations, by other nations that share the 
Anglo-American heritage, and by the leading members of the Western 
European community. Pp. 823-831.

(c) The behavior of juries—as evidenced by statistics demonstrating 
that, although between 18 and 20 persons under the age of 16 were exe-
cuted during the first half of the 20th century, no such execution has 
taken place since 1948 despite the fact that thousands of murder cases 
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were tried during that period, and that only 5 of the 1,393 persons sen-
tenced to death for willful homicide during the years 1982 through 1986 
were less than 16 at the time of the offense—leads to the unambiguous 
conclusion that the imposition of the death penalty on a 15-year-old of-
fender is now generally abhorrent to the conscience of the community. 
Pp. 831-833.

(d) The juvenile’s reduced culpability, and the fact that the application 
of the death penalty to this class of offenders does not measurably con-
tribute to the essential purposes underlying the penalty, also support the 
conclusion that the imposition of the penalty on persons under the age of 
16 constitutes unconstitutional punishment. This Court has already en-
dorsed the proposition that less culpability should attach to a crime com-
mitted by a juvenile than to a comparable crime committed by an adult, 
since inexperience, less education, and less intelligence make the teen-
ager less able to evaluate the consequences of his or her conduct while at 
the same time he or she is much more apt to be motivated by mere emo-
tion or peer pressure than is an adult. Cf. Bellotti v. Baird, 443 U. S. 
622; Eddings v. Oklahoma, 455 U. S. 104. Given this lesser culpability, 
as well as the teenager’s capacity for growth and society’s fiduciary ob-
ligations to its children, the retributive purpose underlying the death 
penalty is simply inapplicable to the execution of a 15-year-old offender. 
Moreover, the deterrence rationale for the penalty is equally unaccept-
able with respect to such offenders, since statistics demonstrate that the 
vast majority of persons arrested for willful homicide are over 16 at the 
time of the offense, since the likelihood that the teenage offender has 
made the kind of cold-blooded, cost-benefit analysis that attaches any 
weight to the possibility of execution is virtually nonexistent, and since it 
is fanciful to believe that a 15-year-old would be deterred by the knowl-
edge that a small number of persons his age have been executed during 
the 20th century. Pp. 833-838.

Jus tice  O’Con no r  concluded that:
1. Although a national consensus forbidding the execution of any per-

son for a crime committed before the age of 16 very likely does exist, this 
conclusion should not unnecessarily be adopted as a matter of constitu-
tional law without better evidence than is before the Court. The fact 
that the 18 legislatures that have expressly considered the question have 
set the minimum age for capital punishment at 16 or above, coupled with 
the fact that 14 other States have rejected capital punishment com-
pletely, suggests the existence of a consensus. However, the Federal 
Government and 19 States have authorized capital punishment without 
setting any minimum age, and have also provided for some 15-year-olds 
to be prosecuted as adults. These laws appear to render 15-year-olds 
death eligible, and thus pose a real obstacle to finding a consensus.
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Moreover, although the execution and sentencing statistics before the 
Court support the inference of a consensus, they are not dispositive be-
cause they do not indicate how many juries have been asked to impose 
the death penalty on juvenile offenders or how many times prosecutors 
have exercised their discretion to refrain from seeking the penalty. 
Furthermore, granting the premise that adolescents are generally less 
blameworthy than adults who commit similar crimes, it does not neces-
sarily follow that all 15-year-olds are incapable of the moral culpability 
that would justify the imposition of capital punishment. Nor is there 
evidence that 15-year-olds as a class are inherently incapable of being de-
terred from major crimes by the prospect of the death penalty. Thus, 
there is the danger that any inference of a societal consensus drawn from 
the evidence in this case might be mistaken. Rather than rely on its 
inevitably subjective judgment about the best age at which to draw a line 
forbidding capital punishment, this Court should if possible await the ex-
press judgments of additional legislatures. Pp. 849-855.

2. Petitioner’s sentence must be set aside on the ground that—whereas 
the Eighth Amendment requires special care and deliberation in decisions 
that may lead to the imposition of the death penalty—there is consider-
able risk that, in enacting a statute authorizing capital punishment for 
murder without setting any minimum age, and in separately providing 
that juvenile defendants may be treated as adults in some circumstances, 
the Oklahoma Legislature either did not realize that its actions would 
effectively render 15-year-olds death eligible or did not give the question 
the serious consideration that would have been reflected in the explicit 
choice of a particular minimum age. Because the available evidence 
suggests a national consensus forbidding the imposition of capital punish-
ment for crimes committed before the age of 16, petitioner and others 
whose crimes were committed before that age may not be executed pur-
suant to a capital punishment statute that specifies no minimum age. 
Pp. 856-859.

Stev ens , J., announced the judgment of the Court and delivered an 
opinion in which Brenna n , Marsh al l , and Bla ckmu n , JJ., joined. 
O’Conn or , J., filed an opinion concurring in the judgment, post, p. 848. 
Scal ia , J., filed a dissenting opinion, in which Rehn qu ist , C. J., and 
Whit e , J., joined, post, p. 859. Kenn edy , J., took no part in the con-
sideration or decision of the case.

Harry F. Tepker, Jr., by appointment of the Court, 480 
U. S. 929, argued the cause for petitioner. With him on the 
briefs was Victor L. Streib.
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David W. Lee argued the cause for respondent. With him 
on the brief were Robert H. Henry, Attorney General of 
Oklahoma, and William H. Luker, Susan Stewart Dickerson, 
Sandra D. Howard, and M. Caroline Emerson, Assistant 
Attorneys General.*

Justi ce  Stevens  announced the judgment of the Court 
and delivered an opinion in which Justi ce  Brennan , Jus -
tice  Marshal l , and Justic e  Blackmu n  join.

Petitioner was convicted of first-degree murder and sen-
tenced to death. The principal question presented is whether 
the execution of that sentence would violate the constitutional 
prohibition against the infliction of “cruel and unusual punish-

*Briefs of amici curiae urging reversal were filed for the Child Welfare 
League of America et al. by Randy Hertz and Martin Guggenheim; and for 
the International Human Rights Law Group by Robert H. Kapp.

A brief of amicus curiae urging affirmance was filed for Kentucky et al. 
by David L. Armstrong, Attorney General of Kentucky, and David A. 
Smith and Virgil W. Webb III, Assistant Attorneys General, and by the 
Attorneys General for their respective States as follows: Don Siegelman 
of Alabama, Robert K. Corbin of Arizona, John Steven Clark of Arkan-
sas, John J. Kelly of Connecticut, Charles M. Oberly of Delaware, Robert 
Butterworth of Florida, Jim Jones of Idaho, Robert T. Stephan of Kansas, 
Edwin L. Pittman of Mississippi, William L. Webster of Missouri, Mike 
Greely of Montana, Brian McKay of Nevada, Hal Stratton of New Mexico, 
Lacy H. Thornburg of North Carolina, LeRoy S. Zimmerman of Pennsyl-
vania, Travis Medlock of South Carolina, David L. Wilkinson of Utah, 
Mary Sue Terry of Virginia, and Joseph B. Meyer of Wyoming.

Briefs of amici curiae were filed for the American Bar Association 
by Eugene C. Thomas, Andrew J. Shookhoff, and Steven H. Goldblatt; for 
the American Society for Adolescent Psychiatry et al. by Joseph T. Mc-
Laughlin, Jeremy G. Epstein, and Henry Weisburg; for Amnesty Interna-
tional by Paul L. Hoffman, Joan W. Howarth, Joan F. Hartman, Mary E. 
McClymont, and John E. Osborn; for Defense for Children Intemational- 
USA by Anna Mamalakis Pappas; for the National Legal Aid and De-
fender Association et al. by James E. Coleman, Jr., and Michael A. Mello; 
and for the Office of the State Appellate Defender of Illinois by Theodore 
Gottfried.
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ments”1 because petitioner was only 15 years old at the time 
of his offense.

I
Because there is no claim that the punishment would be ex-

cessive if the crime had been committed by an adult, only a 
brief statement of facts is necessary. In concert with three 
older persons, petitioner actively participated in the brutal 
murder of his former brother-in-law in the early morning 
hours of January 23, 1983. The evidence disclosed that the 
victim had been shot twice, and that his throat, chest, and 
abdomen had been cut. He also had multiple bruises and a 
broken leg. His body had been chained to a concrete block 
and thrown into a river where it remained for almost four 
weeks. Each of the four participants was tried separately 
and each was sentenced to death.

Because petitioner was a “child” as a matter of Oklahoma 
law,1 2 the District Attorney filed a statutory petition, see 
Okla. Stat., Tit. 10, § 1112(b) (1981), seeking an order finding 
“that said child is competent and had the mental capacity 
to know and appreciate the wrongfulness of his [conduct].” 
App. 4. After a hearing, the trial court concluded “that 
there are virtually no reasonable prospects for rehabilitation 
of William Wayne Thompson within the juvenile system and 

1 The Eighth Amendment provides:
“Excessive bail shall not be required, nor excessive fines imposed, nor 

cruel and unusual punishments inflicted.”
This proscription must be observed by the States as well as the Federal 
Government. See, e. g., Robinson v. California, 370 U. S. 660 (1962).

2Oklahoma Stat., Tit. 10, § 1101(1) (Supp. 1987) provides:
“‘Child’ means any person under eighteen (18) years of age, except for 

any person sixteen (16) or seventeen (17) years of age who is charged with 
murder, kidnapping for purposes of extortion, robbery with a dangerous 
weapon, rape in the first degree, use of a firearm or other offensive weapon 
while committing a felony, arson in the first degree, burglary with explo-
sives, shooting with intent to kill, manslaughter in the first degree, or 
nonconsensual sodomy.”



820 OCTOBER TERM, 1987

Opinion of Ste ve ns , J. 487 U. S.

that William Wayne Thompson should be held accountable for 
his acts as if he were an adult and should be certified to stand 
trial as an adult.” Id., at 8 (emphasis in original).

At the guilt phase of petitioner’s trial, the prosecutor in-
troduced three color photographs showing the condition of 
the victim’s body when it was removed from the river. Al-
though the Court of Criminal Appeals held that the use of 
two of those photographs was error,3 it concluded that the 
error was harmless because the evidence of petitioner’s guilt 
was so convincing. However, the prosecutor had also used 
the photographs in his closing argument during the penalty 
phase. The Court of Criminal Appeals did not consider 
whether this display was proper.

At the penalty phase of the trial, the prosecutor asked the 
jury to find two aggravating circumstances: that the murder 
was especially heinous, atrocious, or cruel; and that there 
was a probability that the defendant would commit criminal 
acts of violence that would constitute a continuing threat to 
society. The jury found the first, but not the second, and 
fixed petitioner’s punishment at death.

The Court of Criminal Appeals affirmed the conviction and 
sentence, 724 P. 2d 780 (1986), citing its earlier opinion in 
Eddings v. State, 616 P. 2d 1159 (1980), rev’d on other 
grounds, 455 U. S. 104 (1982), for the proposition that “once 
a minor is certified to stand trial as an adult, he may also, 
without violating the Constitution, be punished as an adult.” 
724 P. 2d, at 784. We granted certiorari to consider whether 
a sentence of death is cruel and unusual punishment for a 
crime committed by a 15-year-old child, as well as whether 

3 “The other two color photographs . . . were gruesome. Admitting 
them into evidence served no purpose other than to inflame the jury. We 
do not understand why an experienced prosecutor would risk reversal of 
the whole case by introducing such ghastly, color photographs with so little 
probative value. We fail to see how they could possibly assist the jury 
in the determination of defendant’s guilt. The trial court’s admission of 
these two photographs was error.” 724 P. 2d 780, 782-783 (1986).
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photographic evidence that a state court deems erroneously 
admitted but harmless at the guilt phase nevertheless vio-
lates a capital defendant’s constitutional rights by virtue of 
its being considered at the penalty phase. 479 U. S. 1084 
(1987).

II
The authors of the Eighth Amendment drafted a categori-

cal prohibition against the infliction of cruel and unusual pun-
ishments, but they made no attempt to define the contours of 
that category. They delegated that task to future genera-
tions of judges who have been guided by the “evolving stand-
ards of decency that mark the progress of a maturing soci-
ety.” Trap v. Dulles, 356 U. S. 86, 101 (1958) (plurality 
opinion) (Warren, C. J.).4 In performing that task the 

4 That Eighth Amendment jurisprudence must reflect “evolving stand-
ards of decency” was settled early this century in the case of Weems v. 
United States, 217 U. S. 349 (1910). The Court held that a sentence of 15 
years of hard, enchained labor, plus deprivation of various civil rights and 
perpetual state surveillance, constituted “cruel and unusual punishment” 
under the Bill of Rights of the Philippines (then under United States con-
trol). Premising its opinion on the synonymity of the Philippine and 
United States “cruel and unusual punishments” clauses, the Court wrote: 
“Time works changes, brings into existence new conditions and purposes. 
Therefore a principle to be vital must be capable of wider application than 
the mischief which gives it birth.

“The [cruel and unusual punishments clause] in the opinion of the learned 
commentators may be therefore progressive, and is not fastened to the ob-
solete but may acquire meaning as public opinion becomes enlightened by a 
humane justice.” Id., at 373-374, 378.
See also Oilman v. Evans, 242 U. S. App. D. C. 301, 326-327, 750 F. 2d 
970, 995-996 (1984) (en banc) (Bork, J., concurring):
“Judges given stewardship of a constitutional provision . . . whose core is 
known but whose outer reach and contours are ill-defined, face the never-
ending task of discerning the meaning of the provision from one case to the 
next. There would be little need for judges—and certainly no office for a 
philosophy of judging—if the boundaries of every constitutional provision 
were self-evident. They are not. . . . [I]t is the task of the judge in this 
generation to discern how the framers’ values, defined in the context of the
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Court has reviewed the work product of state legislatures 
and sentencing juries,* 6 and has carefully considered the rea-
sons why a civilized society may accept or reject the death 
penalty in certain types of cases. Thus, in confronting the 
question whether the youth of the defendant—more specifi-
cally, the fact that he was less than 16 years old at the time of 
his offense—is a sufficient reason for denying the State the 
power to sentence him to death, we first review relevant leg-
islative enactments,6 then refer to jury determinations,7 and 

world they knew, apply to the world we know. The world changes in 
which unchanging values find their application. . . .

“We must nevd hesitate to apply old values to new circumstances .... 
The important thing, the ultimate consideration, is the constitutional 
freedom that is given into our keeping. A judge who refuses to see 
new threats to an established constitutional value, and hence provides a 
crabbed interpretation that robs a provision of its full, fair and reasonable 
meaning, fails in his judicial duty.”

6 See, e. g., Woodson v. North Carolina, 428 U. S. 280, 293 (1976) (plu-
rality opinion) (Stewart, Powell, and Steve ns , JJ.); Coker v. Georgia, 433 
U. S. 584, 593-597 (1977) (plurality opinion) (Whi te , J.); Enmund v. Flor-
ida, 458 U. S. 782, 789-796 (1982); id., at 814 (legislative and jury statistics 
important in Eighth Amendment adjudication) (O’Con no r , J., dissenting).

6 See Furman v. Georgia, 408 U. S. 238, 277-279 (1972) (Court must 
look to objective signs of how today’s society views a particular pun-
ishment) (Bren nan , J., concurring); Enmund v. Florida, 458 U. S., at 
789-793.

7 Our capital punishment jurisprudence has consistently recognized that 
contemporary standards, as reflected by the actions of legislatures and ju-
ries, provide an important measure of whether the death penalty is “cruel 
and unusual.” Part of the rationale for this index of constitutional value 
lies in the very language of the construed clause: whether an action is “un-
usual” depends, in common usage, upon the frequency of its occurrence or 
the magnitude of its acceptance.

The focus on the acceptability and regularity of the death penalty’s impo-
sition in certain kinds of cases—that is, whether imposing the sanction in 
such cases comports with contemporary standards of decency as reflected 
by legislative enactments and jury sentences—is connected to the insist-
ence that statutes permitting its imposition channel the sentencing process 
toward nonarbitrary results. For both a statutory scheme that fails to 
guide jury discretion in a meaningful way, and a pattern of legislative en-



THOMPSON V. OKLAHOMA 823

815 Opinion of Stev ens , J.

finally explain why these indicators of contemporary stand-
ards of decency confirm our judgment that such a young per-
son is not capable of acting with the degree of culpability that 
can justify the ultimate penalty.* 8

Ill
Justice Powell has repeatedly reminded us of the impor-

tance of “the experience of mankind, as well as the long his-
tory of our law, recognizing that there are differences which 
must be accommodated in determining the rights and duties 
of children as compared with those of adults. Examples of 
this distinction abound in our law: in contracts, in torts, in 
criminal law and procedure, in criminal sanctions and reha-
bilitation, and in the right to vote and to hold office.” Goss 
v. Lopez, 419 U. S. 565, 590-591 (1975) (dissenting opinion).9 
Oklahoma recognizes this basic distinction in a number of its 
statutes. Thus, a minor is not eligible to vote,10 11 to sit on 
a jury,11 to marry without parental consent,12 or to purchase 
alcohol13 or cigarettes.14 Like all other States, Oklahoma 
actments or jury sentences revealing a lack of interest on the part of the 
public in sentencing certain people to death, indicate that contemporary 
morality is not really ready to permit the regular imposition of the harshest 
of sanctions in such cases.

8 Thus, in explaining our conclusion that the death penalty may not be 
imposed for the crime of raping an adult woman, Just ice  Whit e  stated: 
“[T]he Constitution contemplates that in the end our own judgment will be 
brought to bear on the question of the acceptability of the death penalty 
under the Eighth Amendment.” Coker v. Georgia, 433 U. S., at 597.

9 See also New Jersey v. T. L. O., 469 U. S. 325, 350, n. 2 (1985) (Pow-
ell, J., concurring); Burger v. Kemp, 483 U. S. 776 (1987) (Powell, J., 
dissenting).

10Okla. Const., Art. 3, § 1.
11 Okla. Stat., Tit. 38, §28 (1981), and Okla. Const., Art. 3, § 1.
12Okla. Stat., Tit. 43, §3 (1981).
13Okla. Stat., Tit. 21, § 1215 (1981).
14Okla. Stat., Tit. 21, §1241 (Supp. 1987). Additionally, minors may 

not patronize bingo parlors or pool halls unless accompanied by an adult, 
Okla. Stat., Tit. 21, §§ 995.13,1103 (1981), pawn property, Okla. Stat., Tit. 
59, § 1511(C)(1) (1981), consent to services by health professionals for most 
medical care, unless married or otherwise emancipated, Okla. Stat., Tit.
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has developed a juvenile justice system in which most offend-
ers under the age of 18 are not held criminally responsible. 
Its statutes do provide, however, that a 16- or 17-year-old 
charged with murder and other serious felonies shall be con-
sidered an adult.* 15 16 Other than the special certification proce-
dure that was used to authorize petitioner’s trial in this case 
“as an adult,” apparently there are no Oklahoma statutes, 
either civil or criminal, that treat a person under 16 years of 
age as anything but a “child.”

The line between childhood and adulthood is drawn in dif-
ferent ways by various States. There is, however, complete 
or near unanimity among all 50 States and the District of Co-
lumbia16 in treating a person under 16 as a minor for several 
important purposes. In no State may a 15-year-old vote or 
serve on a jury.17 Further, in all but one State a 15-year-old 
may not drive without parental consent,18 and in all but four 
States a 15-year-old may not marry without parental con-
sent.19 Additionally, in those States that have legislated on 
the subject, no one under age 16 may purchase pornographic 
materials (50 States),20 and in most States that have some 
form of legalized gambling, minors are not permitted to par-
ticipate without parental consent (42 States).21 Most rele-
vant, however, is the fact that all States have enacted leg-
islation designating the maximum age for juvenile court 
jurisdiction at no less than 16.22 All of this legislation is con-

63, § 2602 (1981), § 2601(a) (Supp. 1987), or operate or work at a shooting 
gallery, Okla. Stat., Tit. 63, §703 (1984), and may disaffirm any contract, 
except for “necessaries,” Okla. Stat., Tit. 15, §§ 19, 20 (1981).

15 See n. 2, supra; cf. Craig v. Boren, 429 U. S. 190, 197 (1976).
16 Henceforth, the opinion will refer to the 50 States and the District of 

Columbia as “States,” for sake of simplicity.
17 See Appendices A and B, infra.
18 See Appendix C, infra.
19 See Appendix D, infra.
“See Appendix E, infra.
21 See Appendix F, infra.
22 S. Davis, Rights of Juveniles: The Juvenile Justice System, Appendix 

B (1987). Thus, every State has adopted “a rebuttable presumption” that 
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sistent with the experience of mankind, as well as the long 
history of our law, that the normal 15-year-old is not pre-
pared to assume the full responsibilities of an adult.23

a person under 16 “is not mature and responsible enough to be punished as 
an adult,” no matter how minor the offense may be. Post, at 859 (dissent-
ing opinion).

23 The law must often adjust the manner in which it affords rights to 
those whose status renders them unable to exercise choice freely and ra-
tionally. Children, the insane, and those who are irreversibly ill with loss 
of brain function, for instance, all retain “rights,” to be sure, but often such 
rights are only meaningful as they are exercised by agents acting with the 
best interests of their principals in mind. See Garvey, Freedom and 
Choice in Constitutional Law, 94 Harv. L. Rev. 1756 (1981). It is in this 
way that paternalism bears a beneficent face, paternalism in the sense of a 
caring, nurturing parent making decisions on behalf of a child who is not 
quite ready to take on the fully rational and considered task of shaping his 
or her own life. The assemblage of statutes in the text above, from both 
Oklahoma and other States, reflects this basic assumption that our society 
makes about children as a class; we assume that they do not yet act as 
adults do, and thus we act in their interest by restricting certain choices 
that we feel they are not yet ready to make with full benefit of the costs 
and benefits attending such decisions. It would be ironic if these assump-
tions that we so readily make about children as a class—about their inher-
ent difference from adults in their capacity as agents, as choosers, as shap-
ers of their own lives—were suddenly unavailable in determining whether 
it is cruel and unusual to treat children the same as adults for purposes of 
inflicting capital punishment. Thus, informing the judgment of the Court 
today is the virtue of consistency, for the very assumptions we make about 
our children when we legislate on their behalf tells us that it is likely cruel, 
and certainly unusual, to impose on a child a punishment that takes as its 
predicate the existence of a fully rational, choosing agent, who may be de-
terred by the harshest of sanctions and toward whom society may legiti-
mately take a retributive stance. As we have observed: “Children, by def-
inition, are not assumed to have the capacity to take care of themselves. 
They are assumed to be subject to the control of their parents, and if pa-
rental control falters, the State must play its part as parens patriae.” 
Schall v. Martin, 467 U. S. 253, 265 (1984); see also May v. Anderson, 345 
U. S. 528, 536 (1953) (Frankfurter, J., concurring) (“Children have a very 
special place in life which law should reflect. Legal theories . . . lead to 
fallacious reasoning if uncritically transferred to determination of a State’s 
duty towards children”); Ginsberg v. New York, 390 U. S. 629, 649-650 
(1968) (Stewart, J., concurring in result) (“[A]t least in some precisely de-
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Most state legislatures have not expressly confronted the 
question of establishing a minimum age for imposition of the 
death penalty.24 In 14 States, capital punishment is not au-
thorized at all,25 and in 19 others capital punishment is au-

lineated areas, a child ... is not possessed of that full capacity for individ-
ual choice which is the presupposition of First Amendment guarantees. It 
is only upon such a premise . . . that a State may deprive children of other 
rights—the right to marry, for example, or the right to vote—deprivations 
that would be constitutionally intolerable for adults”); Parham v. J. R., 
442 U. S. 584, 603 (1979) (“Most children, even in adolescence, simply are 
not able to make sound judgments concerning many decisions”).

24 Almost every State, and the Federal Government, has set a minimum 
age at which juveniles accused of committing serious crimes can be waived 
from juvenile court into criminal court. See Davis, supra, n. 22; 18 U. S. C. 
§5032 (1982 ed., Supp IV). The dissent’s focus on the presence of these 
waiver ages in jurisdictions that retain the death penalty but that have not 
expressly set a minimum age for the death sentence, see post, at 867-868, 
distorts what is truly at issue in this case. Consider the following example: 
The States of Michigan, Oregon, and Virginia have all determined that a 15- 
year-old may be waived from juvenile to criminal court when charged with 
first-degree murder. See Mich. Comp. Laws § 712A.4(1) (1979); Ore. Rev. 
Stat. §§419.533(l)(a), (l)(b), (3) (1987); Va. Code §16.1-269(A) (1988). 
However, in Michigan, that 15-year-old may not be executed—because the 
State has abolished the death penalty—and, in Oregon, that 15-year-old 
may not be executed—because the State has expressly set a minimum age 
of 18 for executions—but, in Virginia, that 15-year-old may be executed— 
because the State has a death penalty and has not expressly addressed the 
issue of minimum age for execution. That these three States have all set a 
15-year-old waiver floor for first-degree murder tells us that the States con-
sider 15-year-olds to be old enough to be tried in criminal court for serious 
crimes (or too old to be dealt with effectively in juvenile court), but tells 
us nothing about the judgment these States have made regarding the appro-
priate punishment for such youthful offenders. As a matter of fact, many 
States in the Union have waiver ages below 16, including many of the 
States that have either abolished the death penalty or that have set an 
express minimum age for the death penalty at 16 or higher. See Davis, 
supra, n. 22. In sum, we believe that the more appropriate measures for 
determining how the States view the issue of minimum age for the death 
penalty are those discussed in the text and in n. 29, infra.

25 Alaska (Territory of Alaska, Session Laws, 1957, ch. 132, 23d Sess., 
an Act abolishing the death penalty for the commission of any crime; see 
Alaska Stat. Ann. § 12.55.015 (1987), “Authorized sentences” do not in-
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thorized but no minimum age is expressly stated in the death 
penalty statute.26 One might argue on the basis of this body 
of legislation that there is no chronological age at which the 

elude the death penalty; § 12.55.125, “Sentences of imprisonment for felo-
nies” do not include the death penalty); District of Columbia (United States 
v. Lee, 160 U. S. App. D. C. 118, 122-123, 489 F. 2d 1242, 1246-1247 
(1973), death penalty unconstitutional in light of Furman v. Georgia, 408 
U. S. 238 (1972); see D. C. Code §22-2404 (1981), penalty for first-degree 
murder does not include death); Hawaii (Territory of Hawaii, Regular Ses-
sion Laws, 1957, Act 282, 28th Leg., an Act relating to the abolishment 
of capital punishment; see Hawaii Rev. Stat., §706-656 (Supp. 1987), 
sentence for offense of murder does not include death penalty); Iowa 
(1965 Iowa Acts, ch. 435, Death Penalty Abolished; see Iowa Code § 902.1 
(1987), penalties for Class A felonies do not include death); Kansas (State 
v. Randol, 212 Kan. 461, 471, 513 P. 2d 248, 256 (1973), death penalty 
unconstitutional after Furman v. Georgia, supra; death penalty still on 
books, Kan. Stat. Ann. §§22-4001-22-4014 (1981); but see §21-3401, 
first-degree murder is a Class A felony, and § 21-4501(a), sentence for a 
Class A felony does not include death penalty); Maine (1887 Maine Acts, 
ch. 133, an Act to abolish the death penalty; see Me. Rev. Stat. Ann., Tit. 
17-A, §§ 1251, 1152 (1983 and Supp. 1987-1988), authorized sentences for 
murder do not include death penalty); Massachusetts (Commonwealth v. 
Colon-Cruz, 393 Mass. 150, 470 N. E. 2d 116 (1984), death penalty statute 
violates State Constitution; death penalty law still on books, Mass. Gen. 
Laws §§279:57-279:71 (1986)); Michigan (Const., Art. 4, §46, “No law 
shall be enacted providing for the penalty of death”; see Mich. Comp. Laws 
§750.316 (Supp. 1988-1989), no death penalty provided for first-degree 
murder); Minnesota (1911 Minn. Laws, ch. 387, providing for life imprison-
ment and not death as sentence; see Minn. Stat. § 609.10 (1986), sentences 
available do not include death penalty, and §609.185, sentence for first- 
degree murder is life imprisonment); New York (People v. Smith, 63 N. Y. 
2d 41, 70-79, 468 N. E. 2d 879, 893-899 (1984), mandatory death penalty 
for first-degree murder while serving a sentence of life imprisonment un-
constitutional after Woodson v. North Carolina, 428 U. S. 280 (1976), thus 
invalidating remainder of New York’s death penalty statute; death penalty 
still on books, N. Y. Penal Law §60.06 (McKinney 1987), providing for 
death penalty for first-degree murder); North Dakota (N. D. Cent. Code, 
ch. 12-50 (1985), “The Death Sentence and Execution Thereof,” repealed 
by 1973 N. D. Laws, ch. 116, §41, effective July 1, 1975); Rhode Island 
(State v. Cline, 121 R. I. 299, 397 A. 2d 1309 (1979), mandatory death 
penalty for any prisoner unconstitutional after Woodson v. North Caro- 

[Footnote 26 is on p. 828]
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imposition of the death penalty is unconstitutional and that 
our current standards of decency would still tolerate the exe-
cution of 10-year-old children.26 27 We think it self-evident that 
such an argument is unacceptable; indeed, no such argument 
has been advanced in this case.28 If, therefore, we accept the 

Una, supra; see R. I. Gen. Laws § 11-23-2 (Supp. 1987), penalties for mur-
der do not include death); West Virginia (W. Va. Code §61-11-2 (1984), 
“Capital punishment abolished”); Wisconsin (1853 Wis. Laws, ch. 103, “An 
act to provide for the punishment of murder in the first degree, and to abol-
ish the penalty of death”; see Wis. Stat. §§ 939.50(3)(a), 940.01 (1985-1986), 
first-degree murder is a Class A felony, and the penalty for such felonies is 
life imprisonment).

26 Alabama (see Ala. Code §§ 13A-5-39-13A-5-59, 13A-6-2 (1982 and 
Supp. 1987)); Arizona (see Ariz. Rev. Stat. Ann. §§13-703—13-706, 13- 
1105 (1978 and Supp. 1987)); Arkansas (see Ark. Code Ann. §§ 5-4-104(b), 
5-4-601—5-4-617, 5-10-101, 5-51-201 (1987 and Supp. 1987)); Delaware 
(see Del. Code Ann., Tit. 11, §§636, 4209 (1987)); Florida (see Fla. Stat. 
§§775.082, 782.04(1), 921.141 (1987)); Idaho (see Idaho Code §§ 18-4001- 
18-4004, 19-2515 (1987)); Louisiana (see La. Rev. Stat. Ann. §§ 14:30(0, 
14:113 (West 1986); La. Code Crim. Proc. Ann., Art. 905 et seq. (West 1984 
and Supp. 1988)); Mississippi (see Miss. Code Ann. §§ 97-3-21,97-7-67,99- 
19-101—99-19-107 (Supp. 1987)); Missouri (see Mo. Rev. Stat. §§565.020, 
565.030-565.040 (1986)); Montana (see Mont. Code Ann. §§45-5-102, 46- 
18-301-46-18-310 (1987)); Oklahoma (see Okla. Stat., Tit. 21, §§701.10- 
701.15 (1981 and Supp. 1987)); Pennsylvania (see Pa. Cons. Stat., Tit. 
18, § 1102(a), Tit. 42, §9711 (1982 and Supp. 1987)); South Carolina 
(see S. C. Code §§ 16-3-10, 16-3-20 (1985 and Supp. 1987)); South Dakota 
(see S. D. Codified Laws §§22-16-4, 22-16-12, 23A-27A-1-23A-27A-41 
(1988)); Utah (see Utah Code Ann. §§ 76-3-206, 76-3-207 (1978 and Supp. 
1987)); Vermont (see Vt. Stat. Ann., Tit. 13, §§2303, 2403, 7101-7107 
(1974 and Supp. 1987)); Virginia (see Va. Code §§ 18.2-31 (1988), 19.2- 
264.2-19.2-264.5 (1983 and Supp. 1987)); Washington (see Wash. Rev. 
Code §§10.95.010-10.95.900 (1987)); Wyoming (see Wyo. Stat. §§6-2- 
101-6-2-103 (1988)).

27 It is reported that a 10-year-old black child was hanged in Louisiana in 
1855 and a Cherokee Indian child of the same age was hanged in Arkansas 
in 1885. See Streib, Death Penalty for Children: The American Experi-
ence with Capital Punishment for Crimes Committed While under Age 
Eighteen, 36 Okla. L. Rev. 613, 619-620 (1983).

28 See Tr. of Oral Arg. 31 (respondent suggests a minimum age of 14); 
post, at 872 (dissent agrees that some line exists); post, at 848 (concurrence 
similarly agrees).
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premise that some offenders are simply too young to be put 
to death, it is reasonable to put this group of statutes to one 
side because they do not focus on the question of where the 
chronological age line should be drawn.29 When we confine 
our attention to the 18 States that have expressly established 
a minimum age in their death penalty statutes, we find that 
all of them require that the defendant have attained at least 
the age of 16 at the time of the capital offense.30

29 One might argue, of course, that petitioner’s execution “could theoreti-
cally be imposed” in 19 States, see post, at 864 (dissenting opinion), just as 
execution was permissible above the age of 7 in Blackstone’s time. Ibid. 
This argument would, though, first have to acknowledge that the execu-
tion would be impermissible in 32 States. Additionally, 2 of the 19 States 
that retain a death penalty without setting a minimum age simply do not 
sentence people to death anymore. Neither South Dakota nor Vermont 
has imposed a death sentence since our landmark decision in Furman v. 
Georgia, 408 U. S. 238 (1972). See Greenberg, Capital Punishment as a 
System, 91 Yale L. J. 908, 929-936 (1982); NAACP Legal Defense and 
Educational Fund, Inc., Death Row, U. S. A. (1980-1987). (Vermont is 
frequently counted as a 15th State without a death penalty, since its capi-
tal punishment scheme fails to guide jury discretion, see Vt. Stat. Ann., 
Tit. 13, §§ 7101-7107 (1974), and has not been amended since our decision 
in Furman v. Georgia, supra, holding similar statutes unconstitutional. 
South Dakota’s statute does provide for jury consideration of aggravating 
and mitigating factors. See S. D. Codified Laws, ch. 23A-27A (1988)). 
Thus, if one were to shift the focus from those States that have expressly 
dealt with the issue of minimum age and toward a general comparison of 
States whose statutes, facially, would and would not permit petitioner’s 
execution, one would have to acknowledge a 2-to-l ratio of States in which it 
is not even “theoretically” possible that Thompson’s execution could occur.

30 California (Cal. Penal Code Ann. §190.5 (West 1988)) (age 18); Colo-
rado (Colo. Rev. Stat. § 16-ll-103(l)(a) (1986)) (age 18); Connecticut 
(Conn. Gen. Stat. § 53a-46a(g)(l) (1985)) (age 18); Georgia (Ga. Code Ann. 
§17-9-3 (1982)) (age 17); Illinois (Ill. Rev. Stat., ch. 38, 1f9-l(b) (1987)) 
(age 18); Indiana (Ind. Code § 35-50-2-3 (Supp. 1987)) (age 16); Kentucky 
(Ky. Rev. Stat. §640.040(1) (1987)) (age 16); Maryland (Md. Ann. Code, 
Art. 27, § 412(f) (1988)) (age 18); Nebraska (Neb. Rev. Stat. §28-105.01 
(1985)) (age 18); Nevada (Nev. Rev. Stat. § 176.025 (1987)) (age 16); New 
Hampshire (N. H. Rev. Stat. Ann. § 630:5(XIII) (Supp. 1987)) (prohibiting 
execution of one who was a minor at time of crime) (§ 21-B:1 indicates that 
age 18 is age of majority, while § 630:l(V) provides that no one under age 
17 shall be held culpable of a capital offense); New Jersey (N. J. Stat.
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The conclusion that it would offend civilized standards of 
decency to execute a person who was less than 16 years old at 
the time of his or her offense is consistent with the views that 
have been expressed by respected professional organizations, 
by other nations that share our Anglo-American heritage, 
and by the leading members of the Western European com-
munity.31 Thus, the American Bar Association32 and the 
American Law Institute33 have formally expressed their op-
position to the death penalty for juveniles. Although the 
death penalty has not been entirely abolished in the United 
Kingdom or New Zealand (it has been abolished in Australia, 
except in the State of New South Wales, where it is available 

Ann. §§ 2A:4A-22(a) (1987), 2C:ll-3(g) (West Supp. 1988)) (age 18); New 
Mexico (N. M. Stat. Ann. §§28-6-l(A), 31-18-14(A) (1987)) (age 18); 
North Carolina (N. C. Gen. Stat. § 14-17 (Supp. 1987)) (age 17, except 
death penalty still valid for anyone who commits first-degree murder while 
serving prison sentence for prior murder or while on escape from such sen-
tence); Ohio (Ohio Rev. Code Ann. § 2929.02(A) (1984)) (age 18); Oregon 
(Ore. Rev. Stat. §§ 161.620, 419.476(1) (1987)) (age 18); Tennessee (Tenn. 
Code Ann. §§37-1-102(3), (4), 37-1-103, 37-l-134(a)(l) (1984 and Supp. 
1987)) (age 18); Texas (Tex. Penal Code Ann. § 8.07(d) (Supp. 1987-1988)) 
(age 17).

In addition, the Senate recently passed a bill authorizing the death pen-
alty for certain drug-related killings, with the caveat that “[a] sentence of 
death shall not be carried out upon a person who is under 18 years of age at 
the time the crime was committed.” S. 2455, 100th Cong., 2d Sess.; 134 
Cong. Rec. 14118 (1988).

81 We have previously recognized the relevance of the views of the in-
ternational community in determining whether a punishment is cruel and 
unusual. See Trop v. Dulles, 356 U. S. 86, 102, and n. 35 (1958); Coker 
v. Georgia, 433 U. S., at 596, n. 10; Enmund v. Florida, 458 U. S., at 
796-797, n. 22.

32 “Be It Resolved, That the American Bar Association opposes, in prin-
ciple, the imposition of capital punishment upon any person for any offense 
committed while under the age of eighteen (18).” American Bar Asso-
ciation, Summary of Action Taken by the House of Delegates 17 (1983 An-
nual Meeting).

83 “[C]ivilized societies will not tolerate the spectacle of execution of chil-
dren . . . .” American Law Institute, Model Penal Code §210.6, commen-
tary, p. 133 (Official Draft and Revised Comments 1980).
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for treason and piracy), in neither of those countries may a 
juvenile be executed. The death penalty has been abolished 
in West Germany, France, Portugal, The Netherlands, and 
all of the Scandinavian countries, and is available only for ex-
ceptional crimes such as treason in Canada, Italy, Spain, and 
Switzerland. Juvenile executions are also prohibited in the 
Soviet Union.34 *

IV
The second societal factor the Court has examined in deter-

mining the acceptability of capital punishment to the Ameri-
can sensibility is the behavior of juries. In fact, the in-
frequent and haphazard handing out of death sentences by 
capital juries was a prime factor underlying our judgment 
in Furman v. Georgia, 408 U. S. 238 (1972), that the death 
penalty, as then administered in unguided fashion, was 
unconstitutional.36

34 All information regarding foreign death penalty laws is drawn from 
App. to Brief for Amnesty International as Amicus Curiae A-l— A-9, and 
from Death Penalty in Various Countries, prepared by members of the 
staff of the Law Library of the Library of Congress, January 22, 1988 
(available in Clerk of Court’s case file). See also Children and Young Per-
sons Act, 1933, 23 Geo. 5, ch. 12, § 53(1), as amended by the Murder (Abo-
lition of Death Penalty) Act 1965, §§ 1(5), 4 (abolishing death penalty for 
juvenile offenders in United Kingdom), reprinted in 6 Halsbury’s Statutes 
55-56 (4th ed. 1985); Crimes Act, 1961, § 16, in 1 Reprinted Statutes of 
New Zealand 650-651 (1979). In addition, three major human rights trea-
ties explicitly prohibit juvenile death penalties. Article 6(5) of the Inter-
national Covenant on Civil and Political Rights, Annex to G. A. Res. 2200, 
21 U. N. GAOR Res. Supp. (No. 16) 53, U. N. Doc. A/6316 (1966) (signed 
but not ratified by the United States), reprinted in 6 International Legal 
Material 368, 370 (1967); Article 4(5) of the American Convention on
Human Rights, O. A. S. Official Records, OEA/Ser.K/XVI/1.1, Doc. 65, 
Rev. 1, Corr. 2 (1970) (signed but not ratified by the United States), re-
printed in 9 International Legal Material 673, 676 (1970); Article 68 of the 
Geneva Convention Relative to the Protection of Civilian Persons in Time 
of War, August 12, 1949, [1955] 6 U. S. T. 3516, 3560, T. I. A. S. No. 3365 
(ratified by the United States).

36 See Furman v. Georgia, 408 U. S., at 249 (rarity of a sentence leads to 
an inference of its arbitrary imposition) (Douglas, J., concurring); id., at
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While it is not known precisely how many persons have 
been executed during the 20th century for crimes committed 
under the age of 16, a scholar has recently compiled a table 
revealing this number to be between 18 and 20.36 All of 
these occurred during the first half of the century, with the 
last such execution taking place apparently in 1948.37 In the 
following year this Court observed that this “whole country 
has traveled far from the period in which the death sentence 
was an automatic and commonplace result of convictions 
. . . .” Williams v. New York, 337 U. S. 241, 247 (1949). 
The road we have traveled during the past four decades — in 
which thousands of juries have tried murder cases—leads to 
the unambiguous conclusion that the imposition of the death 
penalty on a 15-year-old offender is now generally abhorrent 
to the conscience of the community.

Department of Justice statistics indicate that during the 
years 1982 through 1986 an average of over 16,000 persons 
were arrested for willful criminal homicide (murder and non- 
negligent manslaughter) each year. Of that group of 82,094 
persons, 1,393 were sentenced to death. Only 5 of them, in-
cluding the petitioner in this case, were less than 16 years old 

274-277 (Eighth Amendment prevents arbitrary death sentences; rarity of 
death sentences results in an inference of arbitrariness) (Bren nan , J., 
concurring); id., at 299-300 (Brenn an , J., concurring); id., at 312 (rarity 
of imposition indicates arbitrariness; “A penalty with such negligible re-
turns to the State would be patently excessive” and therefore violate the 
Eighth Amendment) (Whit e , J., concurring); id., at 314 (Whit e , J., con-
curring); see also Enmund v. Florida, 458 U. S., at 794-796 (few juries 
sentence defendants to death who neither killed nor intended to kill).

86 V. Streib, Death Penalty for Juveniles 190-208 (1987) (compiling in-
formation regarding all executions in this country from 1620 through 1986 
for crimes committed while under age 18; uncertainty between 18 and 20 
because of two persons executed who may have been either 15 or 16 at time 
of crime).

37 Professor Streib reports that the last execution of a person for a crime 
committed under age 16 was on January 9, 1948, when Louisiana executed 
Irvin Mattio, 15 at the time of his crime. Id., at 197.
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at the time of the offense.38 Statistics of this kind can, of 
course, be interpreted in different ways,39 but they do sug-
gest that these five young offenders have received sentences 
that are “cruel and unusual in the same way that being struck 
by lightning is cruel and unusual.” Furman v. Georgia, 408 
U. S., at 309 (Stewart, J., concurring).

V
“Although the judgments of legislatures, juries, and pros-

ecutors weigh heavily in the balance, it is for us ultimately to 
judge whether the Eighth Amendment permits imposition of 
the death penalty” on one such as petitioner who committed a 
heinous murder when he was only 15 years old. Enmund v. 
Florida, 458 U. S. 782, 797 (1982).40 In making that judg-
ment, we first ask whether the juvenile’s culpability should 
be measured by the same standard as that of an adult, and 
then consider whether the application of the death penalty to 
this class of offenders “measurably contributes” to the social 
purposes that are served by the death penalty. Id., at 798.

38 See U. S. Dept, of Justice, Uniform Crime Reports: Crime in the 
United States 174 (1986); id., at 174 (1985); id., at 172 (1984); id., at 179 
(1983); id., at 176 (1982); U. S. Dept, of Justice, Bureau of Justice Statis-
tics Bulletin: Capital Punishment, 1986, p. 4 (1987); id., Capital Punish-
ment 1985, p. 5 (1986); id., Capital Punishment 1984, p. 6 (1985); Streib, 
supra, n. 36, at 168-169.

39 For example, one might observe that of the 80,233 people arrested for 
willful criminal homicide who were over the age of 16, 1,388, or 1.7%, re-
ceived the death sentence, while 5 of the 1,861, or 0.3%, of those under 16 
who were arrested for willful criminal homicide received the death penalty.

40 That the task of interpreting the great, sweeping clauses of the Con-
stitution ultimately falls to us has been for some time an accepted principle 
of American jurisprudence. See Marbury v. Madison, 1 Cranch 137, 177 
(1803) (“It is emphatically the province and duty of the judicial department 
to say what the law is”). With the Eighth Amendment, whose broad, 
vague terms do not yield to a mechanical parsing, the method is no differ-
ent. See, e. g., Furman v. Georgia, 408 U. S., at 268-269 (Bren nan , J., 
concurring); Coker v. Georgia, 433 U. S., at 598 (“We have the abiding con-
viction” that the death penalty is an excessive penalty for rape).
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It is generally agreed “that punishment should be directly 
related to the personal culpability of the criminal defendant.” 
California v. Brown, 479 U. S. 538, 545 (1987) (O’Connor , 
J., concurring). There is also broad agreement on the prop-
osition that adolescents as a class are less mature and respon-
sible than adults. We stressed this difference in explaining 
the importance of treating the defendant’s youth as a mitigat-
ing factor in capital cases:

“But youth is more than a chronological fact. It is a 
time and condition of life when a person may be most 
susceptible to influence and to psychological damage. 
Our history is replete with laws and judicial recognition 
that minors, especially in their earlier years, generally 
are less mature and responsible than adults. Particu-
larly ‘during the formative years of childhood and adoles-
cence, minors often lack the experience, perspective, 
and judgment’ expected of adults. Bellotti v. Baird, 443 
U. S. 622, 635 (1979).” Eddings v. Oklahoma, 455 
U. S. 104, 115-116 (1982) (footnotes omitted).

To add further emphasis to the special mitigating force of 
youth, Justice Powell quoted the following passage from the 
1978 Report of the Twentieth Century Fund Task Force on 
Sentencing Policy Toward Young Offenders:

“ ‘[A]dolescents, particularly in the early and middle teen 
years, are more vulnerable, more impulsive, and less self-
disciplined than adults. Crimes committed by youths 
may be just as harmful to victims as those committed 
by older persons, but they deserve less punishment be-
cause adolescents may have less capacity to control their 
conduct and to think in long-range terms than adults. 
Moreover, youth crime as such is not exclusively the of-
fender’s fault; offenses by the young also represent a fail-
ure of family, school, and the social system, which share 
responsibility for the development of America’s youth.’” 
455 U. S., at 115, n. 11.
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Thus, the Court has already endorsed the proposition that 
less culpability should attach to a crime committed by a juve-
nile than to a comparable crime committed by an adult.41 
The basis for this conclusion is too obvious to require ex-
tended explanation.42 Inexperience, less education, and less 
intelligence make the teenager less able to evaluate the con-
sequences of his or her conduct while at the same time he or 
she is much more apt to be motivated by mere emotion or 
peer pressure than is an adult. The reasons why juveniles 
are not trusted with the privileges and responsibilities of an 
adult also explain why their irresponsible conduct is not as 
morally reprehensible as that of an adult.43

41“[T]he conception of criminal responsibility with which the Juvenile 
Court operates also provides supporting rationale for its role in crime pre-
vention. The basic philosophy concerning this is that criminal responsi-
bility is absent in the case of misbehaving children. . . . But, what does 
it mean to say that a child has no criminal responsibility? . . . One thing 
about this does seem clearly implied,. . . and that is an absence of the basis 
for adult criminal accountability—the exercise of an unfettered free will.” 
S. Fox, The Juvenile Court: Its Context, Problems and Opportunities 
11-12 (1967) (publication of the President’s Commission on Law Enforce-
ment and Administration of Justice).

42 A report on a professional evaluation of 14 juveniles condemned to 
death in the United States, which was accepted for presentation to the 
American Academy of Child and Adolescent Psychiatry, concluded:

“Adolescence is well recognized as a time of great physiological and psy-
chological stress. Our data indicate that, above and beyond these matura- 
tional stresses, homicidal adolescents must cope with brain dysfunction, 
cognitive limitations, and severe psychopathology. Moreover, they must 
function in families that are not merely nonsupportive but also violent and 
brutally abusive. These findings raise questions about the American tra-
dition of considering adolescents to be as responsible as adults for their 
offenses and of sentencing them to death.” Lewis, Pincus, Bard, Richard-
son, Prichep, Feldman, & Yeager, Neuropsychiatric, Pyschoeducational, 
and Family Characteristics of 14 Juveniles Condemned to Death in the 
United States 11 (1987).

43 See n. 23, supra; see also, e. g., E. Erikson, Childhood and Society 
261-263 (1985) (“In their search for a new sense of continuity and same-
ness, adolescents have to refight many of the battles of earlier years, even 
though to do so they must artificially appoint perfectly well-meaning peo-
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“The death penalty is said to serve two principal social pur-
poses: retribution and deterrence of capital crimes by pro-
spective offenders.” Gregg v. Georgia, 428 U. S. 153, 183 
(1976) (joint opinion of Stewart, Powell, and Stevens , JJ.). 
In Gregg we concluded that as “an expression of society’s 
moral outrage at particularly offensive conduct,” retribution 
was not “inconsistent with our respect for the dignity of 
men.” Ibid.“ Given the lesser culpability of the juvenile

pie to play the roles of adversaries”); E. Erikson, Identity: Youth and Cri-
sis 128-135 (1968) (discussing adolescence as a period of “identity confu-
sion,” during which youths are “preoccupied with what they appear to be in 
the eyes of others as compared with what they feel they are”); Gordon, The 
Tattered Cloak of Immortality, in Adolescence and Death 16, 27 (C. Corr & 
J. McNeil eds. 1986) (“Risk-taking with body safety is common in the ad-
olescent years, though sky diving, car racing, excessive use of drugs and 
alcoholic beverages, and other similar activities may not be directly per-
ceived as a kind of flirting with death. In fact, in many ways, this is 
counter phobic behavior—a challenge to death wherein each survival of risk 
is a victory over death”); Kastenbaum, Time and Death in Adolescence, in 
The Meaning of Death 99, 104 (H. Feifel ed. 1959) (“The adolescent lives 
in an intense present; ‘now’ is so real to him that past and future seem 
pallid by comparison. Everything that is important and valuable in life 
lies either in the immediate life situation or in the rather close future”); 
Kohlberg, The Development of Children’s Orientations Toward a Moral 
Order, 6 Vita Humana 11, 30 (1963) (studies reveal that “large groups 
of moral concepts and ways of thought only attain meaning at succes-
sively advanced ages and require the extensive background of social ex-
perience and cognitive growth represented by the age factor”); Miller, 
Adolescent Suicide: Etiology and Treatment, 9 Adolescent Psychiatry 327, 
329 (S. Feinstein, J. Looney, A. Schwartzberg, & A. Sorosky eds. 1981) 
(many adolescents possess a “profound conviction of their own omnipotence 
and immortality. Thus many adolescents may appear to be attempting 
suicide, but they do not really believe that death will occur”); Streib, supra 
n. 36, at 3-20,184-189 (“The difference that separates children from adults 
for most purposes of the law is children’s immature, undeveloped ability to 
reason in an adultlike manner”).

44 We have invalidated death sentences when this significant justification 
was absent. See Enmund v. Florida, 458 U. S., at 800-801 (death pen-
alty for one who neither kills nor intends to kill “does not measurably con-
tribute to the retributive end of ensuring that the criminal gets his just
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offender, the teenager’s capacity for growth, and society’s fi-
duciary obligations to its children, this conclusion is simply 
inapplicable to the execution of a 15-year-old offender.

For such a young offender, the deterrence rationale is 
equally unacceptable.* 45 The Department of Justice statistics 
indicate that about 98% of the arrests for willful homicide 
involved persons who were over 16 at the time of the of-
fense.46 Thus, excluding younger persons from the class that 
is eligible for the death penalty will not diminish the deter-
rent value of capital punishment for the vast majority of po-
tential offenders. And even with respect to those under 16 
years of age, it is obvious that the potential deterrent value 
of the death sentence is insignificant for two reasons. The 
likelihood that the teenage offender has made the kind of 
cost-benefit analysis that attaches any weight to the possibil-
ity of execution is so remote as to be virtually nonexistent.

deserts”); Ford v. Wainwright, 477 U. S. 399 (1986) (unconstitutional to 
execute someone when he is insane, in large part because retributive value 
is so low).

45 Although we have held that a legislature may base a capital punish-
ment scheme on the goal of deterrence, some Members of the Court have 
expressed doubts about whether fear of death actually deters crimes in cer-
tain instances. See Lockett v. Ohio, 438 U. S. 586, 624-628 (1978) (deter-
rence argument unavailable for one who neither kills nor intends to kill; 
“doubtful” that prospect of death penalty would deter “individuals from be-
coming involved in ventures in which death may unintentionally result”) 
(Whit e , J., concurring in judgment); Spaziano v. Florida, 468 U. S. 447, 
480 (1984) (because of invalidation of mandatory death penalty laws and 
additional procedural requirements to death penalty laws in which the 
jury’s discretion must be carefully guided, deterrence rationale now rather 
weak support for capital punishment) (Stev ens , J., dissenting); Enmund 
v. Florida, 458 U. S., at 798-800 (unlikely that prospect of death penalty 
will deter one who neither kills nor intends to kill) (Whit e , J.); Furman v. 
Georgia, 408 U. S., at 301-302 (unverifiable that the death penalty deters 
more effectively than life imprisonment) (Bren na n , J., concurring); id., at 
345-355, and nn. 124-125 (deterrence rationale unsupported by the evi-
dence) (Mars ha ll , J., concurring).

46 See United States Department of Justice, Uniform Crime Reports, 
supra, n. 38 (80,233 of 82,094, or 97.7%).
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And, even if one posits such a cold-blooded calculation by a 
15-year-old, it is fanciful to believe that he would be deterred 
by the knowledge that a small number of persons his age 
have been executed during the 20th century. In short, we 
are not persuaded that the imposition of the death penalty for 
offenses committed by persons under 16 years of age has 
made, or can be expected to make, any measurable contribu-
tion to the goals that capital punishment is intended to 
achieve. It is, therefore, “nothing more than the purpose-
less and needless imposition of pain and suffering,” Coker 
v. Georgia, 433 U. S., at 592, and thus an unconstitutional 
punishment.47

VI
Petitioner’s counsel and various amici curiae have asked 

us to “draw a line” that would prohibit the execution of any 
person who was under the age of 18 at the time of the offense. 
Our task today, however, is to decide the case before us; we 
do so by concluding that the Eighth and Fourteenth Amend-
ments prohibit the execution of a person who was under 16 
years of age at the time of his or her offense.48

The judgment of the Court of Criminal Appeals is vacated, 
and the case is remanded with instructions to enter an appro-
priate order vacating petitioner’s death sentence.

It is so ordered.

Justi ce  Kennedy  took no part in the consideration or 
decision of this case.

47 See also Gregg n . Georgia, 428 U. S. 153, 183 (1976) (“[T]he sanction 
imposed cannot be so totally without penological justification that it results 
in the gratuitous infliction of suffering”) (joint opinion of Stewart, Powell, 
and Ste ven s , JJ.).

48 Given the Court’s disposition of the principal issue, it is unnecessary to 
resolve the second question presented, namely, whether photographic evi-
dence that a state court deems erroneously admitted but harmless at the 
guilt phase nevertheless violates a capital defendant’s constitutional rights 
by virtue of its being considered at the penalty phase.
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APPENDICES*

Appendix  A
Right to Vote

The United States Constitution, Amendment 26, requires States 
to permit 18-year-olds to vote. No State has lowered its voting 
age below 18. The following chart assembles the various provi-
sions from state constitutions and statutes that provide an 18-year- 
old voting age.
Ala. [No provisions beyond reference to U. S. Const., 

Arndt. 26]
Alaska Alaska Const., Art. V, §1
Ariz. Ariz. Rev. Stat. Ann. § 16-121 (Supp. 1987)
Ark. Ark. Code Ann. § 7-8-401 (1987)
Cal. Cal. Const., Art. 2, §2
Colo. Colo. Rev. Stat. § 1-2-101 (1980)
Conn. Conn. Const., Art. 9; Conn. Gen. Stat. § 9-12 (Supp. 1988) 
Del. Del. Code Ann., Tit. 15, § 1701 (1981) 
D. C. D. C. Code § l-1311(b)(l) (1987)
Fla. Fla. Stat. §97.041 (1987)
Ga. Ga. Code Ann. §21-2-219 (1987)
Haw. Haw. Rev. Stat. § 11-12 (1985)
Idaho Idaho Code §34-402 (Supp. 1988)
Ill. Ill. Rev. Stat., ch. 46, 513-1 (1987)
Ind. Ind. Code § 3—7—1—1 (Supp. 1987)
Iowa Iowa Code § 47.4 (1987)
Kan. Kan. Const., Art. 5, §1
Ky. Ky. Const. § 145
La. La. Const., Art. 1, §10; La. Rev. Stat. Ann.

§ 18:101(A) (West 1979)
Me. Me. Rev. Stat. Ann., Tit. 21A, § 111(2) (Supp. 1987-1988)
Md. Md. Ann. Code, Art. 33, §3-4(b)(2) (1986)
Mass. Mass. Gen. Laws §51:1 (1986)
Mich. Mich. Comp. Laws § 168.492 (1979)
Minn. Minn. Stat. §201.014 (1986)
Miss. Miss. Const., Art. 12, §241

* Appendices assembled with the assistance of the Brief for the National 
Legal Aid and Defender Association, the National Association of Criminal 
Defense Lawyers, and the American Jewish Committee as Amici Curiae.
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Mo. Mo. Const., Art. VIII, §2
Mont. Mont. Const., Art. IV, § 2; Mont. Code Ann.

§ 13-1-111 (1987)
Neb. Neb. Const., Art. VI, §1; Neb. Rev. Stat.

§32-223 (1984)
Nev. Nev. Rev. Stat. §293.485 (1987)
N. H. N. H. Const., Pt. 1, Art. 11
N. J. N. J. Const., Art. 2, 113
N. M. [No provisions beyond reference to U. S. Const., 

Amdt. 26]
N. Y. N. Y. Elec. Law §5-102 (McKinney 1978)
N. C. N. C. Gen. Stat. § 163-55 (1987)
N. D. N. D. Const., Art. II, §1
Ohio Ohio Const., Art. V, § 1; Ohio Rev. Code Ann. 

§§3503.01, 3503.011 (1982)
Okla. Okla. Const., Art. 3, §1
Ore. Ore. Const., Art. II, §2
Pa. Pa. Stat. Ann., Tit. 25, §2811 (Purdon Supp. 1988-1889) 
R. I. R. I. Gen. Laws § 17-1-3 (Supp. 1987)
S. C. S. C. Code §7-5-610 (Supp. 1987)
S. D. S. D. Const., Art. VII, §2; S. D. Codified Laws

§ 12-3-1 (1982)
Tenn. Tenn. Code Ann. §2-2-102 (1985)
Tex. Tex. Elec. Code Ann. § 11.002 (Supp. 1988)
Utah Utah Code Ann. §20-1-17 (1984)
Vt. Vt. Stat. Ann., Tit. 17, §2121 (1982)
Va. Va. Const., Art. II, §1
Wash. Wash. Const., Art. VI, §1, Amdt. 63
W. Va. W. Va. Code §3-1-3 (1987)
Wis. Wis. Const., Art. 3, § 1; Wis. Stat.

§§6.02, 6.05 (1985-1986)
Wyo. Wyo. Stat. §22-l-102(k) (Supp. 1988)

Appendix  B
Right to Serve on a Jury

In no State may anyone below the age of 18 serve on a jury. The 
following chart assembles the various state provisions relating to 
minimum age for jury service.
Ala. Ala. Code § 12-16-60(a)(l) (1986)
Alaska Alaska Stat. Ann. § 09.20.010(a)(3) (Supp. 1987)
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Ariz. Ariz. Rev. Stat. Ann. §21-301(D) (Supp. 1987)
Ark. Ark. Code Ann. § 16-31-101 (1987)
Cal. Cal. Civ. Proc. Code Ann. § 198(a)(1) (West Supp. 1988)
Colo. Colo. Rev. Stat. § 13-71-109(2)(a) (1973)
Conn. Conn. Gen. Stat. §51-217 (Supp. 1988)
Del. Del. Code Ann., Tit. 10, §4506(b)(1) (Supp. 1986)
D. C. D. C. Code § ll-1906(b)(l)(C) (Supp. 1988)
Fla. Fla. Stat. §40.01 (1987)
Ga. Ga. Code Ann. § 15-12-40 (Supp. 1988)
Haw. Haw. Rev. Stat. §612-4 (1985)
Idaho Idaho Code §2-209(2)(a) (Supp. 1988)
Ill. Ill. Rev. Stat., ch. 78, T2 (1987)
Ind. Ind. Code §33-4-5-2 (Supp. 1987)
Iowa Iowa Code § 607A.4(l)(a) (1987)
Kan. Kan. Stat. Ann. §43-156 (1986)
Ky. Ky. Rev. Stat. §29A.080(2)(a) (1985)
La. La. Code Crim. Proc. Ann., Art. 401(A)(2)

(West Supp. 1988)
Me. Me. Rev. Stat. Ann., Tit. 14, §1211 (Supp. 1987-1988)
Md. Md. Cts. & Jud. Proc. Code Ann. §8-104 (1984)
Mass. Mass. Gen. Laws §234:1 (1986)
Mich. Mich. Comp. Laws §600.1307a(l)(a) (Supp. 1988-1989)
Minn. Minn. Stat. §593.41, subd. 2(2) (1986)
Miss. Miss. Code Ann. § 13-5-1 (1972)
Mo. Mo. Rev. Stat. §494.010 (1986)
Mont. Mont. Code Ann. § 3-15-301 (1987)
Neb. Neb. Rev. Stat. §25-1601 (1985)
Nev. Nev. Rev. Stat. §6.010 (1987)
N. H. N. H. Rev. Stat. Ann. §500-A:3 (1983)
N. J. N. J. Stat. Ann. §9:17B-1 (West Supp. 1988)
N. M. N. M. Stat. Ann. §38-5-1 (1987)
N. Y. N. Y. Jud. Law §510(2) (McKinney Supp. 1988)
N. C. N. C. Gen. Stat. §9-3 (1986)
N. D. N. D. Cent. Code § 27-09. l-08(2)(b) (Supp. 1987)
Ohio Ohio Rev. Code Ann. §2313.42 (1984)
Okla. Okla. Stat., Tit. 38, §28 (1981)
Ore. Ore. Rev. Stat. § 10.030(2)(c) (1987)
Pa. Pa. Cons. Stat. §4521 (1982)
R. I. R. I. Gen. Laws § 9-9-1 (1985)
S. C. S. C. Code § 14-7-130 (1987)
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S. D. S. D. Codified Laws § 16-13-10 (1987)
Tenn. Tenn. Code Ann. § 22-1-101 (1980)
Tex. Tex. Govt. Code Ann. §62.102 (1988)
Utah Utah Code Ann. § 78-46-7(l)(b) (1987)
Vt. Vt. Stat. Ann.—Administrative Orders and Rules: Quali-

fication, List, Selection and Summoning of All Jurors — 
Rule 25 (1986)

Va. Va. Code §8.01-337 (Supp. 1988)
Wash. Wash. Rev. Code §2.36.070 (1987)
W. Va. W. Va. Code § 52-l-8(b)(l) (Supp. 1988)
Wis. Wis. Stat. §756.01 (1985-1986)
Wyo. Wyo. Stat. § 1-11-101 (1988)

Appendi x  C
Right to Drive Without Parental Consent

Most States have various provisions regulating driving age, from 
learner’s permits through driver’s licenses. In all States but one, 
15-year-olds either may not drive, or may drive only with parental 
consent or accompaniment.
Ala. Ala. Code §32-6-7(1) (1983)
Alaska Alaska Stat. Ann. §28.15.071 (Supp. 1987)
Ariz. Ariz. Rev. Stat. Ann. § 28-413(A)(l) (Supp. 1987)
Ark. Ark. Code Ann. § 27-16-604(a)(l) (1987)
Cal. Cal. Veh. Code Ann. § 12507 (West 1987)
Colo. Colo. Rev. Stat. §42-2-107(1) (1984)
Conn. Conn. Gen. Stat. § 14-36 (1985)
Del. Del. Code Ann., Tit. 21, §2707 (1985)
D. C. D. C. Code §40-301 (1981)
Fla. Fla. Stat. §322.09 (1987)
Ga. Ga. Code Ann. §40-5-26 (1985)
Haw. Haw. Rev. Stat. §286-112 (1985)
Idaho Idaho Code §49-313 (Supp. 1987)
Ill. Ill. Rev. Stat., ch. 95V2, 16-103 (1987)
Ind. Ind. Code §9-1-4-32 (1982)
Iowa Iowa Code § 321.177 (1987)
Kan. Kan. Stat. Ann. §8-237 (1982)
Ky. Ky. Rev. Stat. Ann. § 186.470 (1980)
La. La. Rev. Stat. Ann. § 32:407 (West Supp. 1988)
Me. Me. Rev. Stat. Ann., Tit. 29, §585 (Supp. 1987-1988)
Md. Md. Transp. Code Ann. § 16-103 (1987)
Mass. Mass. Gen. Laws § 90:8 (1986)
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Mich. Mich. Comp. Laws §257.308 (1979)
Minn. Minn. Stat. § 171.04 (1986)
Miss. Miss. Code Ann. § 63-1-23 (Supp. 1987)
Mo. Mo. Rev. Stat. §302.060 (Supp. 1987)
Mont. Mont. Code Ann. §61-5-105 (1987) (15-year-olds may 

drive without parental consent if they pass a driver’s edu-
cation course)

Neb. Neb. Rev. Stat. §60-407 (1984)
Nev. Nev. Rev. Stat. §483.250 (1987)
N. H. N. H. Rev. Stat. Ann. §263:17 (Supp. 1987)
N. J. N. J. Stat. Ann. §39:3-10 (West Supp. 1988)
N. M. N. M. Stat. Ann. §66-5-11 (1984)
N. Y. N. Y. Veh. & Traf. Law §502(2) (McKinney 1986)
N. C. N. C. Gen. Stat. §20-11 (1983)
N. D. N. D. Cent. Code §39-06-08 (1987)
Ohio Ohio Rev. Code Ann. §4507.07 (Supp. 1987)
Okla. Okla. Stat., Tit. 47, §6-107 (Supp. 1987)
Ore. Ore. Rev. Stat. §807.060 (1987)
Pa. Pa. Cons. Stat., § 1503 (1987)
R. I. R. I. Gen. Laws § 31-10-3 (Supp. 1987)
S. C. S. C. Code §56-1-100 (1976)
S. D. S. D. Codified Laws §32-12-6 (1984)
Tenn. Tenn. Code Ann. §55-7-104 (Supp. 1987)
Tex. Tex. Rev. Civ. Stat. Ann., Art. 6687b(4) (Vernon

Supp. 1988)
Utah Utah Code Ann. § 41-2-109 (Supp. 1987)
Vt. Vt. Stat. Ann., Tit. 23, §607 (1987)
Va. Va. Code §46.1-357 (Supp. 1988)
Wash. Wash. Rev. Code §46.20.031 (1987)
W. Va. W. Va. Code § 17B-2-3 (1986)
Wis. Wis. Stat. §343.15 (1985-1986)
Wyo. Wyo. Stat. §31-7-112 (Supp. 1988)

Appendix  D
Right to Marry Without Parental Consent

In all States but four, 15-year-olds may not marry without paren-
tal consent.
Ala. Ala. Code §30-1-5 (1983)
Alaska Alaska Stat. Ann. §25.05.171 (1983) (judge may permit 

minor to marry without parental consent, even in the face 
of parental opposition, in certain circumstances)
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Ariz. Ariz. Rev. Stat. Ann. §25-102(A) (1976)
Ark. Ark. Code Ann. §9-11-102 (1987)
Cal. Cal. Civ. Code Ann. § 4101 (West 1983)

i Colo. Colo. Rev. Stat. § 14-2-106(l)(a)(I) (1987)
Conn. Conn. Gen. Stat. § 46b-30 (1986)
Del. Del. Code Ann., Tit. 13, § 123 (1981)
D. C. D. C. Code §30-111 (1981)
Fla. Fla. Stat. §741.04 (1987)
Ga. Ga. Code Ann. § 19-3-37 (1982)
Haw. Haw. Rev. Stat. § 572-2 (1985)
Idaho Idaho Code §32-202 (1983)
Ill. Ill. Rev. Stat., ch. 40, 11203(1) (1987)
Ind. Ind. Code § 31-7-1-6 (Supp. 1987)
Iowa Iowa Code § 595.2 (1987)
Kan. Kan. Stat. Ann. §23-106 (1981)
Ky. Ky. Rev. Stat. § 402.210 (1984)
La. La. Civ. Code Ann., Art. 87 (West Supp. 1988) (minors

not legally prohibited from marrying, even without paren-
tal consent, but marriage ceremony required); La. Rev. 
Stat. Ann. § 9:211 (West Supp. 1988) (official may not per-
form marriage ceremony in which a minor is a party with-
out parental consent; comments to Civ. Code Ann., Art. 
87, suggest that such a marriage is valid but that official 
may face sanctions)

Me. Me. Rev. Stat. Ann., Tit. 19, §62 (Supp. 1987-1988)
Md. Md. Fam. Law Code Ann. §2-301 (1984) (either party 

under 16 may marry without parental consent if “the 
woman to be married ... is pregnant or has given birth to 
a child”)

Mass. Mass. Gen. Laws §207:7 (1988)
Mich. Mich. Comp. Laws §551.103 (1988)
Minn. Minn. Stat. §517.02 (1986)
Miss. Miss. Code Ann. § 93-l-5(d) (Supp. 1987) (female may 

marry at 15 without parental consent)
Mo. Mo. Rev. Stat. §451.090 (1986)
Mont. Mont. Code Ann. §40-1-202 (1987)
Neb. Neb. Rev. Stat. §42-105 (1984)
Nev. Nev. Rev. Stat. § 122.020 (1987)
N. H. N. H. Rev. Stat. Ann. §457:5 (1983)
N. J. N. J. Stat. Ann. §9:17B-1 (West Supp. 1988)
N. M. N. M. Stat. Ann. §40-1-6 (1986)
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N. Y. N. Y. Dorn. Rei. Law § 15 (McKinney 1988)
N. C. N. C. Gen. Stat. §51-2 (Supp. 1987)
N. D. N. D. Cent. Code § 14-03-02 (1981)
Ohio Ohio Rev. Code Ann. §3101.01 (Supp. 1987)
Okla. Okla. Stat., Tit. 43, §3 (1981)
Ore. Ore. Rev. Stat. § 106.060 (1987)
Pa. Pa. Stat. Ann., Tit. 48, § l-5(c) (Purdon Supp. 1988-1989)
R. I. R. I. Gen. Laws § 15-2-11 (1981)
S. C. S. C. Code §20-1-250 (1985)
S. D. S. D. Codified Laws §25-1-9 (1984)
Tenn. Tenn. Code Ann. § 36-3-106 (Supp. 1987)
Tex. Tex. Fam. Code Ann. § 1.51 (Supp. 1987-1988)
Utah Utah Code Ann. §30-1-9 (1984)
Vt. Vt. Stat. Ann., Tit. 18, §5142 (1987)
Va. Va. Code §20-48 (1983)
Wash. Wash. Rev. Code §26.04.210 (1987)
W. Va. W. Va. Code §48-1-1 (1986)
Wis. Wis. Stat. §765.02 (1985-1986)
Wyo. Wyo. Stat. §20-1-102 (1987)

Appendi x  E
Right to Purchase Pornographic Materials

No minor may purchase pornography in the 50 States that have 
legislation dealing with obscenity.
Ala. Ala. Code § 13A-12-170(l) (Supp. 1987)
Alaska [No legislation]
Ariz. Ariz. Rev. Stat. Ann. § 13-3506 (Supp. 1987)
Ark. Ark. Code Ann. §§5-68-501, 5-68-502 (1987)
Cal. Cal. Penal Code Ann. §313.1 (West 1988)
Colo. Colo. Rev. Stat. § 18-7-502 (1986)
Conn. Conn. Gen. Stat. § 53a-196 (1985)
Del. Del. Code Ann., Tit. 11, § 1361(b) (1987)
D. C. D. C. Code §22-2001(b) (1981)
Fla. Fla. Stat. §847.012 (1987)
Ga. Ga. Code Ann. § 16-12-103 (1984)
Haw. Haw. Rev. Stat. §712-1215 (1985)
Idaho Idaho Code § 18-1513 (1987)
Ill. Ill. Rev. Stat., ch. 38, 1111-21 (1987)
Ind. Ind. Code §35-49-3-3 (Supp. 1987)
Iowa Iowa Code § 728.2 (1987)
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Kan. Kan. Stat. Ann. § 21-4301a (Supp. 1987)
Ky. Ky. Rev. Stat. §531-030 (1985)
La. La. Rev. Stat. Ann. § 14:91.11 (West 1986)
Me. Me. Rev. Stat. Ann., Tit. 17, §2911 (1983 and

Supp. 1987-1988)
Md. Md. Ann. Code, Art. 27, §419 (1987)
Mass. Mass. Gen. Laws § 272:28 (1986)
Mich. Mich. Comp. Laws §750.142 (1979)
Minn. Minn. Stat. §617.293 (1986)
Miss. Miss. Code Ann. § 97-5-27 (Supp. 1987)
Mo. Mo. Rev. Stat. §573.040 (Supp. 1987)
Mont. Mont. Code Ann. § 45-8-201 (1987)
Neb. Neb. Rev. Stat. §28-808 (1985)
Nev. Nev. Rev. Stat. §201.265 (1987)
N. H. N. H. Rev. Stat. Ann. §571-B:2 (1986)
N. J. N. J. Stat. Ann. §§2C:34-2, 2C:34-3 (West 1982 and 

Supp. 1988)
N. M. N. M. Stat. Ann. §30-37-2 (1980)
N. Y. N. Y. Penal Law §235.21 (McKinney 1980)
N. C. N. C. Gen. Stat. § 19-13 (1983)
N. D. N. D. Cent. Code § 12.1-27.1-03 (1985)
Ohio Ohio Rev. Code Ann. §2907.31 (1986)
Okla. Okla. Stat., Tit. 21, § 1040.8 (Supp. 1987)
Ore. Ore. Rev. Stat. § 167.065 (1987)
Pa. Pa. Cons. Stat. §5903 (1982)
R. I. R. I. Gen. Laws § 11-31-10 (Supp. 1987)
S. C. S. C. Code § 16-15-385 (Supp. 1987)
S. D. S. D. Codified Laws §22-24-28 (1988)
Tenn. Tenn. Code Ann. §39-6-1132 (1982)
Tex. Tex. Penal Code Ann. §43.24 (1974)
Utah Utah Code Ann. § 76-10-1206 (1978)
Vt. Vt. Stat. Ann., Tit. 13, §2802 (1974)
Va. Va. Code § 18.2-391 (1988)
Wash. Wash. Rev. Code §9.68.060 (1987)
W. Va. W.Va. Code §61-8A-2 (1984)
Wis. Wis. Stat. §944.21 (1985-1986)
Wyo. Wyo. Stat. §6-4-302 (1988)
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Appendix  F
Right to Participate in Legalized Gambling 

Without Parental Consent
In 39 of the 48 States in which some form of legalized gambling is 

permitted, minors are absolutely prohibited from participating in 
some or all forms of such gambling. In three States parental con-
sent vitiates such prohibition; in six States, no age restrictions are 
expressed in the statutory provisions authorizing gambling.
Ala. Ala. Code § 11-65-44 (1985)
Alaska Alaska Stat. Ann. § 43.35.040(a)(1) (1983)
Ariz. Ariz. Rev. Stat. Ann. § 5-112(E) (Supp. 1987)
Ark. Ark. Code Ann. §23-110-405(c) (Supp. 1987)
Cal. Cal. Penal Code Ann. § 326.5(e) (West 1988)
Colo. Colo. Rev. Stat. § 24-35-214(l)(c) (1982)
Conn. Conn. Gen. Stat. § 7-186a (Supp. 1988)
Del. Del. Code Ann., Tit. 29, §4810(a) (1983)
D. C. D. C. Code §2-2534 (1988)
Fla. Fla. Stat. §849.093(9)(a) (1987)
Ga. Ga. Code Ann. § 16-12-58 (1984)
Haw. Haw. Rev. Stat. § 712-1231 (1985)
Idaho Idaho Code § 67-7415 (Supp. 1988)
Ill. Ill. Rev. Stat., ch. 120, 11102(9) (1988)
Ind. [Gambling not permitted by statute]
Iowa Iowa Code § 233. l(2)(c) (1987)
Kan. Kan. Stat. Ann. § 79-4706(m) (1984)
Ky. [No age restrictions]
La. La. Rev. Stat. Ann. § 14:92(A)(4) (West 1986)
Me. Me. Rev. Stat. Ann., Tit. 17, §319 (1983)
Md. [No age restrictions]
Mass. Mass. Gen. Laws § 128A:10 (1986)
Mich. Mich. Comp. Laws Ann. §432.110a(a) (Supp. 1988-1989) 
Minn. [No age restrictions]
Miss. Miss. Code Ann. § 97-33-21 (1972)
Mo. Mo. Rev. Stat. §313.280 (1986)
Mont. Mont. Code Ann. §23-5-506 (1987)
Neb. Neb. Rev. Stat. §9-250 (Supp. 1986)
Nev. Nev. Rev. Stat. §463.350 (1987)
N. H. N. H. Rev. Stat. Ann. §§287-A:4, 287-E:7(III), and

287-E:21(V) (1987)
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N. J. N. J. Stat. Ann. §9:17B-1 (West Supp. 1988)
N. M. [No age restrictions]
N. Y. N. Y. Tax Law § 1610 (McKinney 1987)
N. C. [No age restrictions]
N. D. N. D. Cent. Code §53-06.1-07.1 (Supp. 1987)
Ohio Ohio Rev. Code Ann. §3770.07 (Supp. 1987)
Okla. Okla. Stat., Tit. 21, §995.13 (1981) (permitted with 

parental consent)
Ore. Ore. Rev. Stat. § 163.575(l)(c) (1987)
Pa. Pa. Stat. Ann., Tit. 10, §305 (Purdon Supp. 1988-1989) 

(permitted with parental consent)
R. I. R. I. Gen. Laws § 11-19-32(0 (Supp. 1987)
S. C. [Gambling not permitted by statute]
S. D. S. D. Codified Laws §42-7A-32 (Supp. 1988) 
Tenn. Tenn. Code Ann. §39-6-609(f) (Supp. 1987) 
Tex. Tex. Rev. Civ. Stat. Ann., Art. 179d, §17 (Vernon Supp. 

1987-1988) (permitted with parental consent)
Utah [Gambling not permitted by statute] 
Vt. Vt. Stat. Ann., Tit. 31, §674(J) (1986) 
Va. [No age restrictions]
Wash. Wash. Rev. Code §67.70.120 (1987)
W. Va. W. Va. Code § 19-23-9(e) (Supp. 1988)
Wis. Wis. Stat. § 163.51(13) (1985-1986)
Wyo. Wyo. Stat. § ll-25-109(c) (Supp. 1988)

Justi ce  O’Connor , concurring in the judgment.
The plurality and dissent agree on two fundamental propo-

sitions: that there is some age below which a juvenile’s crimes 
can never be constitutionally punished by death, and that our 
precedents require us to locate this age in light of the “ ‘evolv-
ing standards of decency that mark the progress of a matur-
ing society.’” See ante, at 821 (quoting Trap v. Dulles, 356 
U. S. 86, 101 (1958) (opinion of Warren, C. J.)); ante, at 827- 
829; post, at 864-865, 872. See also, e. g., McCleskey v. 
Kemp, 481 U. S. 279, 300 (1987). I accept both principles. 
The disagreements between the plurality and the dissent rest 
on their different evaluations of the evidence available to us 
about the relevant social consensus. Although I believe that 
a national consensus forbidding the execution of any person
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for a crime committed before the age of 16 very likely does 
exist, I am reluctant to adopt this conclusion as a matter of 
constitutional law without better evidence than we now pos-
sess. Because I conclude that the sentence in this case can 
and should be set aside on narrower grounds than those 
adopted by the plurality, and because the grounds on which I 
rest should allow us to face the more general question when 
better evidence is available, I concur only in the judgment of 
the Court.

I
Both the plurality and the dissent look initially to the deci-

sions of American legislatures for signs of a national consen-
sus about the minimum age at which a juvenile’s crimes may 
lead to capital punishment. Although I agree with the dis-
sent’s contention, post, at 865, that these decisions should 
provide the most reliable signs of a society-wide consensus on 
this issue, I cannot agree with the dissent’s interpretation of 
the evidence.

The most salient statistic that bears on this case is that 
every single American legislature that has expressly set a 
minimum age for capital punishment has set that age at 16 or 
above. See ante, at 829, and n. 30. When one adds these 
18 States to the 14 that have rejected capital punishment 
completely, see ante, at 826, and n. 25, it appears that almost 
two-thirds of the state legislatures have definitely concluded 
that no 15-year-old should be exposed to the threat of execu-
tion. See also ante, at 829, n. 29 (pointing out that an addi-
tional two States with death penalty statutes on their books 
seem to have abandoned capital punishment in practice). 
Where such a large majority of the state legislatures have un-
ambiguously outlawed capital punishment for 15-year-olds, 
and where no legislature in this country has affirmatively and 
unequivocally endorsed such a practice, strong counterevi-
dence would be required to persuade me that a national con-
sensus against this practice does not exist.
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The dissent argues that it has found such counterevidence 
in the laws of the 19 States that authorize capital punishment 
without setting any statutory minimum age. If we could be 
sure that each of these 19 state legislatures had deliberately 
chosen to authorize capital punishment for crimes committed 
at the age of 15, one could hardly suppose that there is a set-
tled national consensus opposing such a practice. In fact, 
however, the statistics relied on by the dissent may be quite 
misleading. When a legislature provides for some 15-year- 
olds to be processed through the adult criminal justice sys-
tem, and capital punishment is available for adults in that ju-
risdiction, the death penalty becomes at least theoretically 
applicable to such defendants. This is how petitioner was 
rendered death eligible, and the same possibility appears to 
exist in 18 other States. See post, at 861-862; ante, at 
828, n. 26. As the plurality points out, however, it does 
not necessarily follow that the legislatures in those jurisdic-
tions have deliberately concluded that it would be appropri-
ate to impose capital punishment on 15-year-olds (or on even 
younger defendants who may be tried as adults in some juris-
dictions). See ante, at 826, n. 24.

There are many reasons, having nothing whatsoever to do 
with capital punishment, that might motivate a legislature to 
provide as a general matter for some 15-year-olds to be chan-
neled into the adult criminal justice process. The length or 
conditions of confinement available in the juvenile system, 
for example, might be considered inappropriate for serious 
crimes or for some recidivists. Similarly, a state legislature 
might conclude that very dangerous individuals, whatever 
their age, should not be confined in the same facility with 
more vulnerable juvenile offenders. Such reasons would sug-
gest nothing about the appropriateness of capital punishment 
for 15-year-olds. The absence of any such implication is illus-
trated by the very States that the dissent cites as evidence 
of a trend toward lowering the age at which juveniles may be 
punished as adults. See post, at 867, and n. 3. New York, 
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which recently adopted legislation allowing juveniles as young 
as 13 to be tried as adults, does not authorize capital punish-
ment under any circumstances. In New Jersey, which now 
permits some 14-year-olds to be tried as adults, the minimum 
age for capital punishment is 18. In both cases, therefore, 
the decisions to lower the age at which some juveniles may be 
treated as adults must have been based on reasons quite sep-
arate from the legislatures’ views about the minimum age at 
which a crime should render a juvenile eligible for the death 
penalty.

Nor have we been shown evidence that other legislatures 
directly considered the fact that the interaction between 
their capital punishment statutes and their juvenile offender 
statutes could in theory lead to executions for crimes commit-
ted before the age of 16. The very real possibility that this 
result was not considered is illustrated by the recent federal 
legislation, cited by the dissent, which lowers to 15 the age at 
which a defendant may be tried as an adult. See post, at 865 
(discussing Comprehensive Crime Control Act of 1984, Pub. 
L. 98-473, 98 Stat. 2149). Because a number of federal stat-
utes have long provided for capital punishment, see post, at 
866, n. 1, this legislation appears to imply that 15-year-olds 
may now be rendered death eligible under federal law. The 
dissent does not point to any legislative history suggesting 
that Congress considered this implication when it enacted the 
Comprehensive Crime Control Act. The apparent absence 
of such legislative history is especially striking in light of the 
fact that the United States has agreed by treaty to set a mini-
mum age of 18 for capital punishment in certain circum-
stances. See Article 68 of the Geneva Convention Relative 
to the Protection of Civilian Persons in Time of War, August 
12, 1949, [1955] 6 U. S. T. 3516, 3560, T. I. A. S. No. 3365 
(rules pertaining to military occupation); ante, at 831, n. 34; 
see also ibid, (citing two other international agreements, 
signed but not ratified by the United States, prohibiting capi-
tal punishment for juveniles). Perhaps even more striking is 
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the fact that the United States Senate recently passed a bill 
authorizing capital punishment for certain drug offenses, but 
prohibiting application of this penalty to persons below the 
age of 18 at the time of the crime. 134 Cong. Rec. 14117, 
14118 (1988). Whatever other implications the ratification 
of Article 68 of the Geneva Convention may have, and what-
ever effects the Senate’s recent action may eventually have, 
both tend to undercut any assumption that the Comprehen-
sive Crime Control Act signals a decision by Congress to 
authorize the death penalty for some 15-year-old felons.

Thus, there is no indication that any legislative body in this 
country has rendered a considered judgment approving the 
imposition of capital punishment on juveniles who were below 
the age of 16 at the time of the offense. It nonetheless is 
true, although I think the dissent has overstated its signifi-
cance, that the Federal Government and 19 States have 
adopted statutes that appear to have the legal effect of ren-
dering some of these juveniles death eligible. That fact is a 
real obstacle in the way of concluding that a national consen-
sus forbids this practice. It is appropriate, therefore, to 
examine other evidence that might indicate whether or not 
these statutes are inconsistent with settled notions of de-
cency in our society.

In previous cases, we have examined execution statistics, 
as well as data about jury determinations, in an effort to 
discern whether the application of capital punishment to cer-
tain classes of defendants has been so aberrational that it can 
be considered unacceptable in our society. See, e. g., Coker 
v. Georgia, 433 U. S. 584, 592 (1977) (plurality opinion); 
Enmund v. Florida, 458 U. S. 782, 794-796 (1982); id., at 
818-819 (O’Connor , J., dissenting). In this case, the plural-
ity emphasizes that four decades have gone by since the last 
execution of a defendant who was younger than 16 at the time 
of the offense, and that only 5 out of 1,393 death sentences 
during a recent 5-year period involved such defendants.
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Ante, at 832-833. Like the statistics about the behavior of 
legislatures, these execution and sentencing statistics sup-
port the inference of a national consensus opposing the death 
penalty for 15-year-olds, but they are not dispositive.

A variety of factors, having little or nothing to do with 
any individual’s blameworthiness, may cause some groups 
in our population to commit capital crimes at a much lower 
rate than other groups. The statistics relied on by the plu-
rality, moreover, do not indicate how many juries have been 
asked to impose the death penalty for crimes committed 
below the age of 16, or how many times prosecutors have 
exercised their discretion to refrain from seeking the death 
penalty in cases where the statutory prerequisites might 
have been proved. Without such data, raw execution and 
sentencing statistics cannot allow us reliably to infer that 
juries are or would be significantly more reluctant to impose 
the death penalty on 15-year-olds than on similarly situated 
older defendants.

Nor, finally, do I believe that this case can be resolved 
through the kind of disproportionality analysis employed in 
Part V of the plurality opinion. I agree that “proportional-
ity requires a nexus between the punishment imposed and 
the defendant’s blameworthiness.” Enmund, supra, at 825 
(O’Connor , J., dissenting); see also Tison v. Arizona, 481 
U. S. 137 (1987). Granting the plurality’s other premise— 
that adolescents are generally less blameworthy than adults 
who commit similar crimes—it does not necessarily follow 
that all 15-year-olds are incapable of the moral culpability 
that would justify the imposition of capital punishment. Nor 
has the plurality educed evidence demonstrating that 15- 
year-olds as a class are inherently incapable of being deterred 
from major crimes by the prospect of the death penalty.

Legislatures recognize the relative immaturity of adoles-
cents, and we have often permitted them to define age-based 
classes that take account of this qualitative difference be-
tween juveniles and adults. See, e. g., Hazelwood School 
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District v. Kuhlmeier, 484 U. S. 260 (1988); Schall v. Mar-
tin, 467 U. S. 253 (1984); McKeiver n . Pennsylvania, 403 
U. S. 528 (1971); Ginsberg n . New York, 390 U. S. 629 (1968). 
But compare Planned Parenthood of Central Missouri v. 
Danforth, 428 U. S. 52, 74-75 (1976) (unconstitutional for 
a legislature to presume that all minors are incapable of 
providing informed consent to abortion), and Bellotti v. 
Baird, 443 U. S. 622, 654 (1979) (Steven s , J., joined by 
Brennan , Marshall , and Blackmun , JJ., concurring in 
judgment) (same), with Akron v. Akron Center for Repro-
ductive Health, Inc., 462 U. S. 416, 469, n. 12 (1983) (O’Con -
nor , J., dissenting) (parental notification requirements may 
be constitutional). The special qualitative characteristics 
of juveniles that justify legislatures in treating them differ-
ently from adults for many other purposes are also relevant 
to Eighth Amendment proportionality analysis. These char-
acteristics, however, vary widely among different individuals 
of the same age, and I would not substitute our inevitably 
subjective judgment about the best age at which to draw a 
line in the capital punishment context for the judgments of 
the Nation’s legislatures. Cf. Enmund, supra, at 826, and 
n. 42 (O’Connor , J., dissenting).

The history of the death penalty instructs that there is dan-
ger in inferring a settled societal consensus from statistics 
like those relied on in this case. In 1846, Michigan became 
the first State to abolish the death penalty for all crimes ex-
cept treason, and Rhode Island soon thereafter became the 
first jurisdiction to abolish capital punishment completely. 
F. Zimring & G. Hawkins, Capital Punishment and the 
American Agenda 28 (1986). In succeeding decades, other 
American States continued the trend towards abolition, espe-
cially during the years just before and during World War I. 
Id., at 28-29. Later, and particularly after World War II, 
there ensued a steady and dramatic decline in executions — 
both in absolute terms and in relation to the number of homi-
cides occurring in the country. W. Bowers, Legal Homicide
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26-28 (1984). In the 1950’s and 1960’s, more States abol-
ished or radically restricted capital punishment, and execu-
tions ceased completely for several years beginning in 1968. 
H. Bedau, The Death Penalty in America 23, 25 (3d ed. 1982).

In 1972, when this Court heard arguments on the constitu-
tionality of the death penalty, such statistics might have sug-
gested that the practice had become a relic, implicitly re-
jected by a new societal consensus. Indeed, counsel urged 
the Court to conclude that “the number of cases in which the 
death penalty is imposed, as compared with the number of 
cases in which it is statutorily available, reflects a general re-
vulsion toward the penalty that would lead to its repeal if 
only it were more generally and widely enforced.” Furman 
n . Georgia, 408 U. S. 238, 386 (1972) (Burger, C. J., dissent-
ing). We now know that any inference of a societal consen-
sus rejecting the death penalty would have been mistaken. 
But had this Court then declared the existence of such a con-
sensus, and outlawed capital punishment, legislatures would 
very likely not have been able to revive it. The mistaken 
premise of the decision would have been frozen into constitu-
tional law, making it difficult to refute and even more difficult 
to reject.

The step that the plurality would take today is much nar-
rower in scope, but it could conceivably reflect an error simi-
lar to the one we were urged to make in Furman. The day 
may come when we must decide whether a legislature may 
deliberately and unequivocally resolve upon a policy authoriz-
ing capital punishment for crimes committed at the age of 15. 
In that event, we shall have to decide the Eighth Amend-
ment issue that divides the plurality and the dissent in this 
case, and we shall have to evaluate the evidence of societal 
standards of decency that is available to us at that time. In 
my view, however, we need not and should not decide the 
question today.
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II
Under the Eighth Amendment, the death penalty has been 

treated differently from all other punishments. See, e. g., 
California v. Ramos, 463 U. S. 992, 998-999, and n. 9 (1983). 
Among the most important and consistent themes in this 
Court’s death penalty jurisprudence is the need for special 
care and deliberation in decisions that may lead to the imposi-
tion of that sanction. The Court has accordingly imposed a 
series of unique substantive and procedural restrictions de-
signed to ensure that capital punishment is not imposed with-
out the serious and calm reflection that ought to precede any 
decision of such gravity and finality.

The restrictions that we have required under the Eighth 
Amendment affect both legislatures and the sentencing au-
thorities responsible for decisions in individual cases. Nei-
ther automatic death sentences for certain crimes, for exam-
ple, nor statutes committing the sentencing decision to the 
unguided discretion of judges or juries, have been upheld. 
See, e. g., Woodson v. North Carolina, 428 U. S. 280 (1976); 
Roberts v. Louisiana, 428 U. S. 325 (1976); Gregg v. Georgia, 
428 U. S. 153, 188-189 (1976) (opinion of Stewart, Powell, 
and Steve ns , JJ.) (discussing Furman v. Georgia, supra). 
We have rejected both legislative restrictions on the mitigat-
ing evidence that a sentencing authority may consider, e. g., 
Lockett n . Ohio, 438 U. S. 586 (1978); Eddings n . Oklahoma, 
455 U. S. 104 (1982), and the lack of sufficiently precise re-
strictions on the aggravating circumstances that may be con-
sidered, e. g., Godfrey n . Georgia, 446 U. S. 420 (1980). As 
a practical matter we have virtually required that the death 
penalty be imposed only when a guilty verdict has been fol-
lowed by separate trial-like sentencing proceedings, and we 
have extended many of the procedural restrictions applicable 
during criminal trials into these proceedings. See, e. g., 
Gardner v. Florida, 430 U. S. 349 (1977); Estelle v. Smith, 
451 U. S. 454 (1981); Bullington v. Missouri, 451 U. S. 430 
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(1981). Legislatures have been forbidden to authorize capital 
punishment for certain crimes. Coker n . Georgia, 433 U. S. 
584 (1977); Enmund v. Florida, 458 U. S. 782 (1982); see also 
Ford n . Wainwright, 477 U. S. 399 (1986) (Eighth Amend-
ment forbids the execution of insane prisoners). Constitu-
tional scrutiny in this area has been more searching than in 
the review of noncapital sentences. See Enmund n . Florida, 
supra, at 815, n. 27 (O’Connor , J., dissenting); Rummel v. 
Estelle, 445 U. S. 263, 272 (1980).

The case before us today raises some of the same concerns 
that have led us to erect barriers to the imposition of capital 
punishment in other contexts. Oklahoma has enacted a stat-
ute that authorizes capital punishment for murder, without 
setting any minimum age at which the commission of murder 
may lead to the imposition of that penalty. The State has 
also, but quite separately, provided that 15-year-old murder 
defendants may be treated as adults in some circumstances. 
Because it proceeded in this manner, there is a considerable 
risk that the Oklahoma Legislature either did not realize that 
its actions would have the effect of rendering 15-year-old de-
fendants death eligible or did not give the question the seri-
ous consideration that would have been reflected in the 
explicit choice of some minimum age for death eligibility. 
Were it clear that no national consensus forbids the imposi-
tion of capital punishment for crimes committed before the 
age of 16, the implicit nature of the Oklahoma Legislature’s 
decision would not be constitutionally problematic. In the 
peculiar circumstances we face today, however, the Okla-
homa statutes have presented this Court with a result that is 
of very dubious constitutionality, and they have done so with-
out the earmarks of careful consideration that we have re-
quired for other kinds of decisions leading to the death pen-
alty. In this unique situation, I am prepared to conclude 
that petitioner and others who were below the age of 16 at 
the time of their offense may not be executed under the au-
thority of a capital punishment statute that specifies no mini-
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mum age at which the commission of a capital crime can lead 
to the offender’s execution. *

The conclusion I have reached in this unusual case is itself 
unusual. I believe, however, that it is in keeping with the 
principles that have guided us in other Eighth Amendment 
cases. It is also supported by the familiar principle—applied 
in different ways in different contexts—according to which 
we should avoid unnecessary, or unnecessarily broad, con-
stitutional adjudication. See generally, e. g., Ashwander v. 
TVA, 297 U. S. 288, 341-356 (1936) (Brandeis, J., concur-
ring). The narrow conclusion I have reached in this case is 
consistent with the underlying rationale for that principle, 
which was articulated many years ago by Justice Jackson: 
“We are not final because we are infallible, but we are infalli-
ble only because we are final.” Brown n . Allen, 344 U. S. 
443, 540 (1953) (opinion concurring in result); see also Cali- 
fano v. Yamasaki, 442 U. S. 682, 692-693 (1979). By leav-
ing open for now the broader Eighth Amendment question 
that both the plurality and the dissent would resolve, the 
approach I take allows the ultimate moral issue at stake in 
the constitutional question to be addressed in the first in-

*Contrary to the dissent’s suggestion, the conclusion I have reached in 
this case does not imply that I would reach a similar conclusion in cases 
involving “those of extremely low intelligence, or those over 75, or any 
number of other appealing groups as to which the existence of a national 
consensus regarding capital punishment may be in doubt. . . because they 
are not specifically named in the capital statutes.” See post, at 877. In 
this case, there is significant affirmative evidence of a national consensus 
forbidding the execution of defendants who were below the age of 16 at the 
time of the offense. The evidence includes 18 state statutes setting a mini-
mum age of 16 or more, and it is such evidence—not the mere failure of 
Oklahoma to specify a minimum age or the “appealing” nature of the group 
to which petitioner belongs — that leaves me unwilling to conclude that pe-
titioner may constitutionally be executed. Cases in which similarly per-
suasive evidence was lacking would in my view not be analogous to the case 
before us today. The dissent is mistaken both when it reads into my dis-
cussion a contrary implication and when it suggests that there are ulterior 
reasons behind the implication it has incorrectly drawn.
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stance by those best suited to do so, the people’s elected 
representatives.

For the reasons stated in this opinion, I agree that peti-
tioner’s death sentence should be vacated, and I therefore 
concur in the judgment of the Court.

Justi ce  Scalia , with whom The  Chief  Justic e  and Jus -
tice  White  join, dissenting.

If the issue before us today were whether an automatic 
death penalty for conviction of certain crimes could be ex-
tended to individuals younger than 16 when they commit the 
crimes, thereby preventing individualized consideration of 
their maturity and moral responsibility, I would accept the 
plurality’s conclusion that such a practice is opposed by a na-
tional consensus, sufficiently uniform and of sufficiently long 
standing, to render it cruel and unusual punishment within 
the meaning of the Eighth Amendment. We have already 
decided as much, and more, in Lockett v. Ohio, 438 U. S. 586 
(1978). I might even agree with the plurality’s conclusion if 
the question were whether a person under 16 when he com-
mits a crime can be deprived of the benefit of a rebuttable 
presumption that he is not mature and responsible enough to 
be punished as an adult. The question posed here, however, 
is radically different from both of these. It is whether there 
is a national consensus that no criminal so much as one day 
under 16, after individuated consideration of his circum-
stances, including the overcoming of a presumption that he 
should not be tried as an adult, can possibly be deemed ma-
ture and responsible enough to be punished with death for 
any crime. Because there seems to me no plausible basis for 
answering this last question in the affirmative, I respectfully 
dissent.

I
I begin by restating the facts since I think that a fuller 

account of William Wayne Thompson’s participation in the 
murder, and of his certification to stand trial as an adult, 
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is helpful in understanding the case. The evidence at trial 
left no doubt that on the night of January 22-23, 1983, 
Thompson brutally and with premeditation murdered his for-
mer brother-in-law, Charles Keene, the motive evidently 
being, at least in part, Keene’s physical abuse of Thompson’s 
sister. As Thompson left his mother’s house that evening, in 
the company of three older friends, he explained to his girl-
friend that “we’re going to kill Charles.” Several hours 
later, early in the morning of January 23, a neighbor, Mal-
colm “Possum” Brown, was awakened by the sound of a gun-
shot on his front porch. Someone pounded on his front door 
shouting: “Possum, open the door, let me in. They’re going 
to kill me.” Brown telephoned the police, and then opened 
the front door to see a man on his knees attempting to repel 
blows with his arms and hands. There were four other men 
on the porch. One was holding a gun and stood apart, while 
the other three were hitting and kicking the kneeling man, 
who never attempted to hit back. One of them was beating 
the victim with an object 12 to 18 inches in length. The po-
lice called back to see if the disturbance was still going on, 
and while Brown spoke with them on the telephone the men 
took the victim away in a car.

Several hours after they had left Thompson’s mother’s 
house, Thompson and his three companions returned. 
Thompson’s girlfriend helped him take off his boots, and 
heard him say: “[W]e killed him. I shot him in the head and 
cut his throat and threw him in the river.” Subsequently, 
the former wife of one of Thompson’s accomplices heard 
Thompson tell his mother that “he killed him. Charles was 
dead and Vicki didn’t have to worry about him anymore.” 
During the days following the murder Thompson made other 
admissions. One witness testified that she asked Thompson 
the source of some hair adhering to a pair of boots he was car-
rying. He replied that was where he had kicked Charles 
Keene in the head. Thompson also told her that he had cut 
Charles’ throat and chest and had shot him in the head. An-
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other witness testified that when she told Thompson that a 
friend had seen Keene dancing in a local bar, Thompson re-
marked that that would be hard to do with a bullet in his 
head. Ultimately, one of Thompson’s codefendants admitted 
that after Keene had been shot twice in the head Thompson 
had cut Keene “so the fish could eat his body.” Thompson 
and a codefendant had then thrown the body into the Washita 
River, with a chain and blocks attached so that it would not 
be found. On February 18, 1983, the body was recovered. 
The Chief Medical Examiner of Oklahoma concluded that the 
victim had been beaten, shot twice, and that his throat, 
chest, and abdomen had been cut.

On February 18, 1983, the State of Oklahoma filed an in-
formation and arrest warrant for Thompson, and on Febru-
ary 22 the State began proceedings to allow Thompson to be 
tried as an adult. Under Oklahoma law, anyone who com-
mits a crime when he is under the age of 18 is defined to be a 
child, unless he is 16 or 17 and has committed murder or cer-
tain other specified crimes, in which case he is automatically 
certified to stand trial as an adult. Okla. Stat., Tit. 10, 
§§ 1101, 1104.2 (Supp. 1987). In addition, under the statute 
the State invoked in the present case, juveniles may be certi-
fied to stand trial as adults if: (1) the State can establish the 
“prosecutive merit” of the case, and (2) the court certifies, 
after considering six factors, that there are no reasonable 
prospects for rehabilitation of the child within the juvenile 
system. Okla. Stat., Tit. 10, § 1112(b) (1981).

At a hearing on March 29, 1983, the District Court found 
probable cause to believe that the defendant had committed 
first-degree murder and thus concluded that the case had 
prosecutive merit. A second hearing was therefore held on 
April 21, 1983, to determine whether Thompson was amena-
ble to the juvenile system, or whether he should be certified 
to stand trial as an adult. A clinical psychologist who had 
examined Thompson testified at the second hearing that in 
her opinion Thompson understood the difference between 
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right and wrong but had an antisocial personality that could 
not be modified by the juvenile justice system. The psy-
chologist testified that Thompson believed that because of 
his age he was beyond any severe penalty of the law, and ac-
cordingly did not believe there would be any severe repercus-
sions from his behavior. Numerous other witnesses testified 
about Thompson’s prior abusive behavior. Mary Robinson, 
an employee of the Oklahoma juvenile justice system, testi-
fied about her contacts with Thompson during several of his 
previous arrests, which included arrests for assault and bat-
tery in August 1980; assault and battery in October 1981; at-
tempted burglary in May 1982; assault and battery with a 
knife in July 1982; and assault with a deadly weapon in Feb-
ruary 1983. She testified that Thompson had been provided 
with all the counseling the State’s Department of Human 
Services had available, and that none of the counseling or 
placements seemed to improve his behavior. She recom-
mended that he be certified to stand trial as an adult. On 
the basis of the foregoing testimony, the District Court filed 
a written order certifying Thompson to stand trial as an 
adult. That was appealed and ultimately affirmed by the 
Oklahoma Court of Criminal Appeals.

Thompson was tried in the District Court of Grady County 
between December 4 and December 9, 1983. During the 
guilt phase of the trial, the prosecutor introduced three color 
photographs showing the condition of the victim’s body when 
it was removed from the river. The jury found Thompson 
guilty of first-degree murder. At the sentencing phase of 
the trial, the jury agreed with the prosecution on the exist-
ence of one aggravating circumstance, that the murder was 
“especially heinous, atrocious, or cruel.” As required by our 
decision in Eddings v. Oklahoma, 455 U. S. 104, 115-117 
(1982), the defense was permitted to argue to the jury the 
youthfulness of the defendant as a mitigating factor. The 
jury recommended that the death penalty be imposed, and 
the trial judge, accordingly, sentenced Thompson to death.
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Thompson appealed, and his conviction and capital sentence 
were affirmed. Standing by its earlier decision in Eddings 
v. State, 616 P. 2d 1159, 1166-1167 (1980), rev’d on other 
grounds, 455 U. S. 104 (1982), the Oklahoma Court of Crimi-
nal Appeals held that “once a minor is certified to stand trial 
as an adult, he may also, without violating the Constitution, 
be punished as an adult.” 724 P. 2d 780, 784 (1986). It 
also held that admission of two of the three photographs was 
error in the guilt phase of the proceeding, because their prej-
udicial effect outweighed their probative value; but found 
that error harmless in light of the overwhelming evidence of 
Thompson’s guilt. It held that their prejudicial effect did 
not outweigh their probative value in the sentencing phase, 
and that they were therefore properly admitted, since they 
demonstrated the brutality of the crime. Thompson peti-
tioned for certiorari with respect to both sentencing issues, 
and we granted review. 479 U. S. 1084 (1987).

II
A

As the foregoing history of this case demonstrates, William 
Wayne Thompson is not a juvenile caught up in a legislative 
scheme that unthinkingly lumped him together with adults 
for purposes of determining that death was an appropriate 
penalty for him and for his crime. To the contrary, Okla-
homa first gave careful consideration to whether, in light of 
his young age, he should be subjected to the normal criminal 
system at all. That question having been answered affirma-
tively, a jury then considered whether, despite his young 
age, his maturity and moral responsibility were sufficiently 
developed to justify the sentence of death. In upsetting this 
particularized judgment on the basis of a constitutional abso-
lute, the plurality pronounces it to be a fundamental principle 
of our society that no one who is as little as one day short of 
his 16th birthday can have sufficient maturity and moral 
responsibility to be subjected to capital punishment for any 
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crime. As a sociological and moral conclusion that is implau-
sible; and it is doubly implausible as an interpretation of the 
United States Constitution.

The text of the Eighth Amendment, made applicable to the 
States by the Fourteenth, prohibits the imposition of “cruel 
and unusual punishments.” The plurality does not attempt 
to maintain that this was originally understood to prohibit 
capital punishment for crimes committed by persons under 
the age of 16; the evidence is unusually clear and unequivocal 
that it was not. The age at which juveniles could be sub-
jected to capital punishment was explicitly addressed in 
Blackstone’s Commentaries on the Laws of England, pub-
lished in 1769 and widely accepted at the time the Eighth 
Amendment was adopted as an accurate description of the 
common law. According to Blackstone, not only was 15 
above the age (viz., 7) at which capital punishment could the-
oretically be imposed; it was even above the age (14) up to 
which there was a rebuttable presumption of incapacity to 
commit a capital (or any other) felony. 4 W. Blackstone, 
Commentaries *23-*24.  See also M. Hale, Pleas of the 
Crown *22  (describing the age of absolute incapacity as 12 
and the age of presumptive incapacity as 14); Kean, The His-
tory of the Criminal Liability of Children, 53 L.Q. Rev. 364, 
369-370 (1937); Streib, Death Penalty for Children: The 
American Experience with Capital Punishment for Crimes 
Committed While under Age Eighteen, 36 Okla. L. Rev. 613, 
614-615 (1983) (hereinafter Streib, Death Penalty for Chil-
dren). The historical practice in this country conformed 
with the common-law understanding that 15-year-olds were 
not categorically immune from commission of capital crimes. 
One scholar has documented 22 executions, between 1642 and 
1899, for crimes committed under the age of 16. See Streib, 
Death Penalty for Children 619.

Necessarily, therefore, the plurality seeks to rest its 
holding on the conclusion that Thompson’s punishment as an 
adult is contrary to the “evolving standards of decency that 
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mark the progress of a maturing society.” Trop v. Dulles, 
356 U. S. 86, 101 (1958) (plurality opinion) (Warren, C. J.). 
Ante, at 821. Of course, the risk of assessing evolving stand-
ards is that it is all too easy to believe that evolution has cul-
minated in one’s own views. To avoid this danger we have, 
when making such an assessment in prior cases, looked for 
objective signs of how today’s society views a particular pun-
ishment. Furman v. Georgia, 408 U. S. 238, 277-279 (1972) 
(Brennan , J., concurring). See also Woodson v. North 
Carolina, 428 U. S. 280, 293 (1976) (plurality opinion) (Stew-
art, Powell, and Steve ns , JJ.); Coker v. Georgia, 433 U. S. 
584, 593-597 (1977); Enmund v. Florida, 458 U. S. 782, 788- 
789 (1982). The most reliable objective signs consist of the 
legislation that the society has enacted. It will rarely if ever 
be the case that the Members of this Court will have a better 
sense of the evolution in views of the American people than 
do their elected representatives.

It is thus significant that, only four years ago, in the Com-
prehensive Crime Control Act of 1984, Pub. L. 98-473, 98 
Stat. 2149, Congress expressly addressed the effect of youth 
upon the imposition of criminal punishment, and changed the 
law in precisely the opposite direction from that which the 
plurality’s perceived evolution in social attitudes would sug-
gest: It lowered from 16 to 15 the age at which a juvenile’s 
case can, “in the interest of justice,” be transferred from ju-
venile court to Federal District Court, enabling him to be 
tried and punished as an adult. 18 U. S. C. § 5032 (1982 ed., 
Supp. IV). This legislation was passed in light of Justice De-
partment testimony that many juvenile delinquents were 
“cynical, street-wise, repeat offenders, indistinguishable, ex-
cept for their age, from their adult criminal counterparts,” 
Hearings on S. 829 before the Subcommittee on Criminal Law 
of the Senate Committee on the Judiciary, 98th Cong., 1st 
Sess., 551 (1983), and that in 1979 alone juveniles under the 
age of 15, i. e., almost a year younger than Thompson, had 
committed a total of 206 homicides nationwide, more than 
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1,000 forcible rapes, 10,000 robberies, and 10,000 aggravated 
assaults. Id., at 554. Since there are federal death penalty 
statutes1 which have not been determined to be unconstitu-
tional, adoption of this new legislation could at least theoreti-
cally result in the imposition of the death penalty upon a 15- 
year-old. There is, to be sure, no reason to believe that the 
Members of Congress had the death penalty specifically in 
mind; but that does not alter the reality of what federal law 
now on its face permits. Moreover, if it is appropriate to go 
behind the face of the statutes to the subjective intentions of 
those who enacted them, it would be strange to find the con-
sensus regarding criminal liability of juveniles to be moving 
in the direction the plurality perceives for capital punish-
ment, while moving in precisely the opposite direction for all 
other penalties.1 2

1 See 10 U. S. C. § 906a (peacetime espionage); 10 U. S. C. § 918 (mur-
der while member of Armed Forces); 18 U. S. C. §§ 32, 33, and 34 (1982 ed. 
and Supp. IV) (destruction of aircraft, motor vehicles, or related facilities 
resulting in death); 18 U. S. C. § 115(b)(3) (1982 ed., Supp. IV) (retaliatory 
murder of member of immediate family of law enforcement officials) (by 
cross reference to 18 U. S. C. §1111); 18 U. S. C. §351 (1982 ed. and 
Supp. IV) (murder of Member of Congress, important Executive official, 
or Supreme Court Justice) (by cross reference to 18 U. S. C. § 1111); 18 
U. S. C. §794 (espionage); 18 U. S. C. §844(f) (1982 ed., Supp. IV) (de-
struction of government property resulting in death); 18 U. S. C. § 1111 
(1982 ed. and Supp. IV) (first-degree murder within federal jurisdiction); 
18 U. S. C. § 1716 (mailing of injurious articles with intent to kill resulting 
in death); 18 U. S. C. § 1751 (assassination or kidnaping resulting in death 
of President or Vice President) (by cross reference to 18 U. S. C. § 1111); 
18 U. S. C. § 1992 (willful wrecking of train resulting in death); 18 U. S. C. 
§2113 (bank robbery-related murder or kidnaping); 18 U. S. C. §2381 
(treason); 49 U. S. C. App. §§ 1472 and 1473 (death resulting from aircraft 
hijacking).

2 The concurrence disputes the significance of Congress’ lowering of the 
federal waiver age by pointing to a recently approved Senate bill that 
would set a minimum age of 18 before capital punishment could be imposed 
for certain narcotics-related offenses. This bill has not, however, been 
passed by the House of Representatives and signed into law by the Presi-
dent. Even if it eventually were, it would not result in the setting of a
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Turning to legislation at the state level, one observes the 
same trend of lowering rather than raising the age of juvenile 
criminal liability.* 3 As for the state status quo with respect 
to the death penalty in particular: The plurality chooses to 
“confine [its] attention” to the fact that all 18 of the States 
that establish a minimum age for capital punishment have 
chosen at least 16. Ante, at 829. But it is beyond me why 
an accurate analysis would not include within the computa-

minimum age of 18 for any of the other federal death penalty statutes set 
forth in n. 1, supra. It would simply reflect a judgment by Congress that 
the death penalty is inappropriate for juvenile narcotics offenders. That 
would have minimal relevance to the question of consensus at issue here, 
which is not whether criminal offenders under 16 can be executed for all 
crimes, but whether they can be executed for any crimes. For the same 
reason, there is no significance to the concurrence’s observation that the 
Federal Government has by Treaty agreed to a minimum death penalty 
age in certain very limited circumstances.

3 Compare S. Davis, Rights of Juveniles, App. B-l to B-26 (1987), with 
S. Davis, Rights of Juveniles 233-249 (1974). Idaho has twice lowered its 
waiver age, most recently from 15 to 14; Idaho Code § 16-1806 (Supp. 
1988); Illinois has added as excluded offenses: murder, criminal sexual as-
sault, armed robbery with a firearm, and possession of a deadly weapon in 
a school committed by a child 15 or older; Ill. Ann. Stat., ch. 37, § 805-4(6) 
(Supp. 1988); Indiana has lowered its waiver age to 14 where aggravating 
circumstances are present, and it has made waiver mandatory where child 
is 10 or older and has been charged with murder; Ind. Code §§ 31-6-2- 
4(b)—(e) (Supp. 1987); Kentucky has established a waiver age of 14 for ju-
veniles charged with capital offenses or Class A or B felonies; Ky. Rev. 
Stat. §§ 635.020(2)-(4), 640.010 (Supp. 1986); Minnesota has made waiver 
mandatory for offenses committed by children 14 years or older who were 
previously certified for criminal prosecution and convicted of the offense or 
a lesser included offense; Minn. Stat. §260.125, subd. 1, 3, and 3a (1986); 
and Montana has lowered its waiver age from 16 to 12 for children charged 
with sexual intercourse without consent, deliberate homicide, mitigated 
deliberate homicide, or attempted deliberate homicide or attempted miti-
gated deliberate homicide; Mont. Code Ann. § 41-5-206(l)(a) (1987); New 
Jersey lowered its waiver age from 16 to 14 for certain aggravated of-
fenses; N. J. Stat. Ann. §2A:4A-26 (West 1987); and New York recently 
amended its law to allow certain 13-, 14- and 15-year-olds to be tried and 
punished as adults; N. Y. Crim. Proc. Law § 190.71 (McKinney 1982).
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tion the larger number of States (19) that have determined 
that no minimum age for capital punishment is appropriate, 
leaving that to be governed by their general rules for the age 
at which juveniles can be criminally responsible. A survey 
of state laws shows, in other words, that a majority of the 
States for which the issue exists (the rest do not have capital 
punishment) are of the view that death is not different insofar 
as the age of juvenile criminal responsibility is concerned. 
And the latter age, while presumed to be 16 in all the States, 
see ante, at 824, can, in virtually all the States, be less than 
16 when individuated consideration of the particular case war-
rants it. Thus, what Oklahoma has done here is precisely 
what the majority of capital-punishment States would do.

When the Federal Government, and almost 40% of the 
States, including a majority of the States that include capital 
punishment as a permissible sanction, allow for the imposi-
tion of the death penalty on any juvenile who has been tried 
as an adult, which category can include juveniles under 16 at 
the time of the offense, it is obviously impossible for the plu-
rality to rely upon any evolved societal consensus discernible 
in legislation—or at least discernible in the legislation of this 
society, which is assuredly all that is relevant.4 Thus, the

4 The plurality’s reliance upon Amnesty International’s account of what 
it pronounces to be civilized standards of decency in other countries, ante, 
at 830-831, and n. 34, is totally inappropriate as a means of establishing the 
fundamental beliefs of this Nation. That 40% of our States do not rule out 
capital punishment for 15-year-old felons is determinative of the question 
before us here, even if that position contradicts the uniform view of the 
rest of the world. We must never forget that it is a Constitution for the 
United States of America that we are expouhding. The practices of other 
nations, particularly other democracies, can be relevant to determining 
whether a practice uniform among our people is not merely a historical 
accident, but rather so “implicit in the concept of ordered liberty” that it 
occupies a place not merely in our mores but, text permitting, in our Con-
stitution as well. See Palko v. Connecticut, 302 U. S. 319, 325 (1937) 
(Cardozo, J.). But where there is not first a settled consensus among our 
own people, the views of other nations, however enlightened the Justices 
of this Court may think theta to be, cannot be imposed upon Americans
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plurality falls back upon what it promises will be an examina-
tion of “the behavior of juries.” Ante, at 831. It turns out 
not to be that, perhaps because of the inconvenient fact that 
no fewer than five murderers who committed their crimes 
under the age of 16 were sentenced to death, in five different 
States, between the years 1984 and 1986. V. Streib, Death 
Penalty for Juveniles 168-169 (1987). Instead, the plurality 
examines the statistics on capital executions, which are of 
course substantially lower than those for capital sentences 
because of various factors, most notably the exercise of exec-
utive clemency. See Streib, Death Penalty for Children 619. 
Those statistics show, unsurprisingly, that capital punish-
ment for persons who committed crimes under the age of 16 
is rare. We are not discussing whether the Constitution re-
quires such procedures as will continue to cause it to be rare, 
but whether the Constitution prohibits it entirely. The plu-
rality takes it to be persuasive evidence that social attitudes 
have changed to embrace such a prohibition—changed so 
clearly and permanently as to be irrevocably enshrined in the 
Constitution—that in this century all of the 18 to 20 execu-
tions of persons below 16 when they committed crimes oc-
curred before 1948.

Even assuming that the execution rather than the sentenc-
ing statistics are the pertinent data, and further assuming 
that a 4-decade trend is adequate to justify calling a constitu-
tional halt to what may well be a pendulum swing in social 
attitudes, the statistics are frail support for the existence of 
the relevant trend. There are many reasons that adequately 
account for the drop in excecutions other than the premise of 
general agreement that no 15-year-old murderer should ever 
be executed. Foremost among them, of course, was a reduc-

through the Constitution. In the present case, therefore, the fact that a 
majority of foreign nations would not impose capital punishment upon per-
sons under 16 at the time of the crime is of no more relevance than the fact 
that a majority of them would not impose capital punishment at all, or have 
standards of due process quite different from our own. 
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tion in public support for capital punishment in general. Of 
the 14 States (including the District of Columbia) that cur-
rently have no death penalty statute, 11 have acquired that 
status since 1950. V. Streib, Death Penalty for Juveniles 
42, Table 3-1. That reduction in willingness to impose capi-
tal punishment (which may reasonably be presumed to have 
been felt even in those States that did not entirely abolish 
it), combined with the modern trend, constitutionalized in 
Lockett v. Ohio, 438 U. S. 586 (1978), towards individualized 
sentencing determinations rather than automatic death sen-
tences for certain crimes, reduced the total number of execu-
tions nationwide from an average of 1,272 per decade in the 
first half of the century to 254 per decade since then. See V. 
Streib, Death Penalty for Juveniles 56, Table 4-1. A society 
less ready to impose the death penalty, and entirely unwilling 
to impose it without individualized consideration, will of 
course pronounce death for a crime committed by a person 
under 16 very rarely. There is absolutely no basis, how-
ever, for attributing that phenomenon to a modern consensus 
that such an execution should never occur—any more than it 
would have been accurate to discern such a consensus in 1927 
when, despite a level of total executions almost five times 
higher than that of the post-1950 period, there had been no 
execution for crime committed by juveniles under the age 
of 16 for almost 17 years. That that did not reflect a new 
societal absolute was demonstrated by the fact that in ap-
proximately the next 17 years there were 10 such executions. 
Id., at 191-208.

In sum, the statistics of executions demonstrate nothing 
except the fact that our society has always agreed that execu-
tions of 15-year-old criminals should be rare, and in more 
modem times has agreed that they (like all other executions) 
should be even rarer still. There is no rational basis for dis-
cerning in that a societal judgment that no one so much as a 
day under 16 can ever be mature and morally responsible 
enough to deserve that penalty; and there is no justification
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except our own predeliction for converting a statistical rarity 
of occurrence into an absolute constitutional ban. One must 
surely fear that, now that the Court has taken the first step 
of requiring individualized consideration in capital cases, to-
day’s decision begins a second stage of converting into con-
stitutional rules the general results of that individuation. 
One could readily run the same statistical argument with re-
spect to other classes of defendants. Between 1930 and 
1955, for example, 30 women were executed in the United 
States. Only three were executed between then and 1986— 
and none in the 22-year period between 1962 and 1984. Pro-
portionately, the drop is as impressive as that which the plu-
rality points to in 15-year-old executions. (From 30 in 25 
years to 3 in the next 31 years, versus from 18 in 50 years to 
potentially 1—the present defendant—in the next 40 years.) 
Surely the conclusion is not that it is unconstitutional to im-
pose capital punishment upon a woman.5

If one believes that the data the plurality relies upon are 
effective to establish, with the requisite degree of certainty, 
a constitutional consensus in this society that no person can 

61 leave to a footnote my discussion of the plurality’s reliance upon the 
fact that in most or all States, juveniles under 16 cannot vote, sit on a jury, 
marry without parental consent, participate in organized gambling, patron-
ize pool halls, pawn property, or purchase alcohol, pornographic materials, 
or cigarettes. Ante, at 823, 824, and nn. 10-14. Our cases sensibly sug-
gest that constitutional rules relating to the maturity of minors must be 
drawn with an eye to the decision for which the maturity is relevant. See 
Fare v. Michael C., 442 U. S. 707, 725-727 (1979) (totality of the circum-
stances test for juvenile waiver of Fifth Amendment rights permits evalua-
tion of the juvenile’s age, experience, education, background, and intelli-
gence, and into whether he has the capacity to understand the warnings 
given him); Bellotti v. Baird, 443 U. S. 622, 634-637, 642 (1979) (abortion 
decision differs in important ways from other decisions that may be made 
during minority). It is surely constitutional for a State to believe that the 
degree of maturity that is necessary fully to appreciate the pros and cons of 
smoking cigarettes, or even of marrying, may be somewhat greater than 
the degree necessary fully to appreciate the pros and cons of brutally kill-
ing a human being.
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ever be executed for a crime committed under the age of 16, 
it is difficult to see why the same judgment should not extend 
to crimes committed under the age of 17, or of 18. The fre-
quency of such executions shows an almost equivalent drop in 
recent years, id., at 191-208; and of the 18 States that have 
enacted age limits upon capital punishment, only 3 have se-
lected the age of 16, only 4 the age of 17, and all the rest the 
age of 18, ante, at 829, n. 29. It seems plain to me, in other 
words, that there is no clear line here, which suggests that 
the plurality is inappropriately acting in a legislative rather 
than a judicial capacity. Doubtless at some age a line does 
exist—as it has always existed in the common law, see supra, 
at 864—below which a juvenile can never be considered fully 
responsible for murder. The evidence that the views of our 
society, so steadfast and so uniform that they have become 
part of the agreed-upon laws that we live by, regard that 
absolute age to be 16 is nonexistent.

B
Having avoided any attempt to justify its holding on the 

basis of the original understanding of what was “cruel and un-
usual punishment,” and having utterly failed in justifying its 
holding on the basis of “evolving standards of decency” evi-
denced by “the work product of state legislatures and sen-
tencingjuries,” ante, at 822, the plurality proceeds, in Part V 
of the opinion, to set forth its views regarding the desirability 
of ever imposing capital punishment for a murder committed 
by a 15-year-old. That discussion begins with the recitation 
of propositions upon which there is “broad agreement” within 
our society, namely, that “punishment should be directly re-
lated to the personal culpability of the criminal defendant,” 
and that “adolescents as a class are less mature and responsi-
ble than adults.” Ante, at 834. It soon proceeds, however, 
to the conclusion that “[g]iven the lesser culpability of the 
juvenile offender, the teenager’s capacity for growth, and 
society’s fiduciary obligations to its children,” none of the
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rationales for the death penalty can apply to the execution of 
a 15-year-old criminal, so that it is “ ‘nothing more than the 
purposeless and needless imposition of pain and suffering.’” 
Ante, at 838, quoting Coker v. Georgia, 433 U. S., at 592. 
On this, as we have seen, there is assuredly not general 
agreement. Nonetheless, the plurality would make it one of 
the fundamental laws governing our society solely because it 
has an “ ‘abiding conviction’ ” that it is so, ante, at 833, n. 40, 
quoting Coker n . Georgia, supra, at 598.

This is in accord with the proposition set out at the begin-
ning of the plurality’s discussion in Part V, that “ ‘[although 
the judgments of legislatures, juries, and prosecutors weigh 
heavily in the balance, it is for us ultimately to judge whether 
the Eighth Amendment permits imposition of the death pen-
alty.’” Ante, at 833, quoting Enmund v. Florida, 458 U. S., 
at 797. I reject that proposition in the sense intended here. 
It is assuredly “for us ultimately to judge” what the Eighth 
Amendment permits, but that means it is for us to judge 
whether certain punishments are forbidden because, despite 
what the current society thinks, they were forbidden under 
the original understanding of “cruel and unusual,” cf. Brown 
v. Board of Education, 347 U. S. 483 (1954); or because they 
come within current understanding of what is “cruel and un-
usual,” because of the “evolving standards of decency” of our 
national society; but not because they are out of accord with 
the perceptions of decency, or of penology, or of mercy, en-
tertained—or strongly entertained, or even held as an “abid-
ing conviction”—by a majority of the small and unrepresenta-
tive segment of our society that sits on this Court. On its 
face, the phrase “cruel and unusual punishments” limits the 
evolving standards appropriate for our consideration to those 
entertained by the society rather than those dictated by our 
personal consciences.

Because I think the views of this Court on the policy ques-
tions discussed in Part V of the plurality opinion to be irrele-
vant, I make no attempt to refute them. It suffices to say 
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that there is another point of view, suggested in the following 
passage written by our esteemed former colleague Justice 
Powell, whose views the plurality several times invokes for 
support, ante, at 823-825, 834:

“Minors who become embroiled with the law range from 
the very young up to those on the brink of majority. 
Some of the older minors become fully ‘street-wise,’ 
hardened criminals, deserving no greater consideration 
than that properly accorded all persons suspected of 
crime.” Fare v. Michael C., 442 U. S. 707, 734, n. 4 
(1979) (dissenting opinion).

The view that it is possible for a 15-year-old to come within 
this category uncontestably prevailed when the Eighth and 
Fourteenth Amendments were adopted, and, judging from 
the actions of the society’s democratically elected represent-
atives, still persuades a substantial segment of the people 
whose “evolving standards of decency” we have been ap-
pointed to discern rather than decree. It is not necessary, 
as the plurality’s opinion suggests, that “we [be] persuaded,” 
ante, at 838, of the correctness of the people’s views.

Ill
If I understand Justi ce  O’Connor ’s  separate concurrence 

correctly, it agrees (1) that we have no constitutional author-
ity to set aside this death penalty unless we can find it con-
trary to a firm national consensus that persons younger than 
16 at the time of their crime cannot be executed, and (2) that 
we cannot make such a finding. It does not, however, reach 
the seemingly inevitable conclusion that (3) we therefore 
have no constitutional authority to set aside this death pen-
alty. Rather, it proceeds (in Part II) to state that since (a) 
we have treated the death penalty “differently from all other 
punishments,” ante, at 856, imposing special procedural and 
substantive protections not required in other contexts, and 
(b) although we cannot actually find any national consensus 
forbidding execution for crimes committed under 16, there
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may perhaps be such a consensus, therefore (c) the Oklahoma 
statutes plainly authorizing the present execution by treating 
15-year-old felons (after individuated findings) as adults, and 
authorizing execution of adults, are not adequate, and what is 
needed is a statute explicitly stating that “15-year-olds can be 
guilty of capital crimes.”

First, of course, I do not agree with (b)—that there is any 
doubt about the nonexistence of a national consensus. The 
concurrence produces the doubt only by arbitrarily refusing 
to believe that what the laws of the Federal Government and 
19 States clearly provide for represents a “considered judg-
ment.” Ante, at 852. Second, I do not see how (c) follows 
from (b)—how the problem of doubt about whether what the 
Oklahoma laws permit is contrary to a firm national consen-
sus and therefore unconstitutional is solved by making abso-
lutely sure that the citizens of Oklahoma really want to take 
this unconstitutional action. And finally, I do not see how 
the procedural and substantive protections referred to in (a) 
provide any precedent for what is done in (c). Those special 
protections for capital cases, such as the prohibition of un-
guided discretion, Gregg v. Georgia, 428 U. S. 153, 176-196 
(1976) (joint opinion) (Stewart, Powell, and Stevens , 
JJ.) and the prohibition of automatic death sentences for 
certain crimes, Woodson v. North Carolina, 428 U. S., at 
289-301 (plurality opinion) (Stewart, Powell, and Stevens , 
JJ.), were not drawn from a hat, but were thought to be 
(once again) what a national consensus required. I am un-
aware of any national consensus, and the concurrence does 
not suggest the existence of any, that the death penalty for 
felons under 16 can only be imposed by a single statute that 
explicitly addresses that subject. Thus, part (c) of the con-
currence’s argument, its conclusion, could be replaced with 
almost anything. There is no more basis for imposing the 
particular procedural protection it announces than there is 
for imposing a requirement that the death penalty for felons 
under 16 be adopted by a two-thirds vote of each house of the 
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state legislature, or by referendum, or by bills printed in 10- 
point type. I am also left in some doubt whether this new 
requirement will be lifted (since its supposed rationale would 
disappear) when enough States have complied with it to ren-
der the nonexistence of a national consensus against such 
executions no longer doubtful; or only when enough States 
have done so to demonstrate that there is a national consen-
sus in favor of such executions; or never.

It could not possibly be the concurrence’s concern that this 
death sentence is a fluke—a punishment not really contem-
plated by Oklahoma law but produced as an accidental result 
of its interlocking statutes governing capital punishment and 
the age for treating juveniles as adults. The statutes, and 
their consequences, are quite clear. The present case, more-
over, is of such prominence that it has received extensive 
coverage not only in the Oklahoma press but nationally. It 
would not even have been necessary for the Oklahoma Legis-
lature to act in order to remedy the miscarriage of its intent, 
if that is what this sentence was. The Governor of Okla-
homa, who can certainly recognize a frustration of the will of 
the citizens of Oklahoma more readily than we, would cer-
tainly have used his pardon power if there was some mistake 
here. What the concurrence proposes is obviously designed 
to nullify rather than effectuate the will of the people of Okla-
homa, even though the concurrence cannot find that will to be 
unconstitutional.

What the concurrence proposes is also designed, of course, 
to make it more difficult for all States to enact legislation re-
sulting in capital punishment for murderers under 16 when 
they committed their crimes. It is difficult to pass a law say-
ing explicitly “15-year-olds can be executed,” just as it would 
be difficult to pass a law saying explicitly “blind people can be 
executed,” or “white-haired grandmothers can be executed,” 
or “mothers of two-year-olds can be executed.” But I know 
of no authority whatever for our specifying the precise form 
that state legislation must take, as opposed to its constitu-
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tionally required content. We have in the past studiously 
avoided that sort of interference in the States’ legislative 
processes, the heart of their sovereignty. Placing restraints 
upon the manner in which the States make their laws, in 
order to give 15-year-old criminals special protection against 
capital punishment, may well be a good idea, as perhaps is 
the abolition of capital punishment entirely. It is not, how-
ever, an idea it is ours to impose. Thus, while the concur-
rence purports to be adopting an approach more respectful of 
States’ rights than the plurality, in principle it seems to me 
much more disdainful. It says to those jurisdictions that 
have laws like Oklahoma’s: We cannot really say that what 
you are doing is contrary to national consensus and therefore 
unconstitutional, but since we are not entirely sure you must 
in the future legislate in the manner that we say.

In my view the concurrence also does not fulfill its promise 
of arriving at a more “narrow conclusion” than the plurality, 
and avoiding an “unnecessarily broad” constitutional holding. 
Ante, at 858. To the contrary, I think it hoists on to the 
deck of our Eighth Amendment jurisprudence the loose can-
non of a brand new principle. If the concurrence’s view were 
adopted, henceforth a finding of national consensus would no 
longer be required to invalidate state action in the area of 
capital punishment. All that would be needed is uncertainty 
regarding the existence of a national consensus, whereupon 
various protective requirements could be imposed, even to 
the point of specifying the process of legislation. If 15-year- 
olds must be explicitly named in capital statutes, why not 
those of extremely low intelligence, or those over 75, or any 
number of other appealing groups as to which the existence 
of a national consensus regarding capital punishment may be 
in doubt for the same reason the concurrence finds it in doubt 
here, viz., because they are not specifically named in the cap-
ital statutes? Moreover, the motto that “death is different” 
would no longer mean that the firm view of our society de-
mands that it be treated differently in certain identifiable re-
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spects, but rather that this Court can attach to it whatever 
limitations seem appropriate. I reject that approach, and 
would prefer to it even the misdescription of what constitutes 
a national consensus favored by the plurality. The concur-
rence’s approach is a Solomonic solution to the problem of 
how to prevent execution in the present case while at the 
same time not holding that the execution of those under 16 
when they commit murder is categorically unconstitutional. 
Solomon, however, was not subject to the constitutional con-
straints of the judicial department of a national government 
in a federal, democratic system.

IV
Since I find Thompson’s age inadequate grounds for vacat-

ing his sentence, I must reach the question whether the Con-
stitution was violated by permitting the jury to consider 
in the sentencing stage the color photographs of Charles 
Keene’s body. Thompson contends that this rendered his 
sentencing proceeding so unfair as to deny him due process of 
law.

The photographs in question, showing gunshot wounds in 
the head and chest, and knife slashes in the throat, chest and 
abdomen, were certainly probative of the aggravating cir-
cumstance that the crime was “especially heinous, atrocious, 
or cruel.” The only issue, therefore, is whether they were 
unduly inflammatory. We have never before held that the 
excessively inflammatory character of concededly relevant 
evidence can form the basis for a constitutional attack, and I 
would decline to do so in this case. If there is a point at 
which inflammatoriness so plainly exceeds evidentiary worth 
as to violate the federal Constitution, it has not been reached 
here. The balancing of relevance and prejudice is generally 
a state evidentiary issue, which we do not sit to review. 
Lisenba v. California, 314 U. S. 219, 227-228 (1941).

For the foregoing reasons, I respectfully dissent from the 
judgment of the Court.
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BOWEN, SECRETARY OF HEALTH AND HUMAN 
SERVICES, et  al . v. MASSACHUSETTS

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIRST CIRCUIT

No. 87-712. Argued April 20, 1988—Decided June 29, 1988*

The federal contribution (referred to as a “reimbursement”) to a State’s 
Medicaid program takes the form of advances based on the State’s esti-
mate of its future expenditures for covered services. Overpayments 
may be withheld from future advances, or, if a disallowance dispute de-
velops, may be retained by the State at its option pending resolution of 
the dispute. After Massachusetts was reimbursed by the Department 
of Health and Human Services (HHS) for its expenditures for particular 
services during two time periods, HHS subsequently disallowed the re-
imbursements on the ground that the services in question were not cov-
ered by the Medicaid statute or HHS regulations. The Departmental 
Grant Appeals Board (Board) affirmed. Unlike orders in the related 
compliance proceedings, which are expressly made reviewable by the re-
gional courts of appeals, disallowance orders are not explicitly made judi-
cially reviewable by the Medicaid statute. Nevertheless, the State filed 
two suits, each with respect to one of the disallowance decisions, in the 
Federal District Court, seeking declaratory and injunctive relief and 
specifically asking the court to “set aside” the Board’s orders. In one 
case, the court issued a declaratory judgment agreeing with the State on 
the merits, and “reversed” the disallowance decision. In the second 
case, the court issued an order based on its earlier decision. The Court 
of Appeals agreed with the Secretary of HHS that the District Court 
lacked jurisdiction to order him to pay money to the State, and therefore 
reversed the “money judgment” against him. The court also held, how-
ever, that the District Court had jurisdiction to review the Board’s dis-
allowance decisions and to grant declaratory and injunctive relief having 
prospective effect, and affirmed the declaratory judgment on the merits. 
In this Court, the Secretary contends that the United States Claims 
Court had jurisdiction over the State’s claim, since §§ 702 and 704 of the 
Administrative Procedure Act preclude district court review.

*Together with No. 87-929, Massachusetts v. Bowen, Secretary of 
Health and Human Services, et al., also on certiorari to the same court.
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Held:
1. The federal district courts, rather than the Claims Court, have 

jurisdiction to review a final HHS order refusing to reimburse a State for 
a category of expenditures under its Medicaid program. Pp. 891-912.

(a) Although § 702 denies the district courts review jurisdiction in 
actions against federal agencies seeking “money damages,” the plain 
meaning of that language does not foreclose review of the Secretary’s 
disallowance decisions in cases such as the present. First, insofar as the 
State’s complaints sought declaratory and injunctive relief, they were 
not actions for money damages. Second, and most importantly, even 
the monetary aspects of the relief sought by the State are not “money 
damages” as that term is used in § 702. The ordinary meaning of the 
term is compensatory relief for an injury suffered. Here, the State’s 
suits are in the nature of an equitable action for specific relief seeking 
reimbursement to which the State was allegedly already entitled, rather 
than money in compensation for losses suffered as a result of the dis-
allowance. Cf. Maryland Dept, of Human Resources v. Department of 
Health and Human Services, 246 U. S. App. D. C. 180, 763 F. 2d 1441. 
Thus, the statutory text is unambiguous and, given the well-settled pre-
sumption that Congress understands the state of existing law when it 
legislates, the Secretary’s suggestion that the words “monetary relief” 
must be substituted for the words “money damages” could be accepted 
only for the most compelling reasons. In fact, however, the legislative 
history demonstrates conclusively that §702’s exception for an action 
seeking “money damages” should not be broadened beyond the meaning 
of its plain language. Pp. 891-901.

(b) Section 704—which provides for district court review of final 
agency actions “for which there is no other adequate remedy in any 
court”—does not bar relief, since the doubtful and limited relief available 
in the Claims Court under the Tucker Act is not an adequate substitute 
for district court review. Section 704 was intended to avoid duplication 
when there are special statutory review procedures relating to specific 
agencies, whereas the Tucker Act relates broadly to monetary relief 
against the United States. The Tucker Act remedy available in the 
Claims Court is deficient for several reasons. That court has no power 
to grant equitable relief. Such relief may be appropriate in the disallow-
ance context, and it cannot be assumed categorically that a naked money 
judgment against the United States will always be an adequate substi-
tute for prospective relief. Furthermore, the Claims Court would be 
unable to entertain any action in a case in which the State retained a dis-
allowed amount pending Board review until the Government recouped 
the disallowed amount from a future payment, and might be unable to 
enter a money judgment against the Government, since reimbursements 
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are actually advances against expenses not yet incurred. In addition, 
disallowance controversies typically involve state governmental activi-
ties that a district court would be in a much better position to under-
stand and evaluate than would a single, specialized tribunal headquar-
tered in Washington. It is anomalous to assume that Congress would 
channel the review of compliance decisions to the regional courts of ap-
peals, but intend that the same kinds of controversies in the disallowance 
context should be resolved by the Claims Court or the Federal Circuit. 
Pp. 901-908.

2. The Court of Appeals erred in not affirming the judgments of the 
District Court in their entirety, for the reasons set forth above. More-
over, neither of the District Court’s orders was a “money judgment,” as 
the Court of Appeals held, since the first order (followed in the second) 
simply “reversed” the Board’s decision, and did not order that any 
amount be paid or purport to be based on a finding that any amount was 
owed. The District Court had the power to grant the complete relief 
that it did under 5 U. S. C. § 706. Pp. 909-912.

816 F. 2d 796, affirmed in part, reversed in part, and remanded.

Steve ns , J., delivered the opinion of the Court, in which Bren na n , 
Marsh al l , Bla ckmu n , and O’Conn or , JJ., joined. Whit e , J., filed an 
opinion concurring in the judgment, post, p. 912. Scal ia , J., filed a dis-
senting opinion, in which Rehn quis t , C. J., and Kenn edy , J., joined, 
post, p. 913.

Roy T. Englert, Jr., argued the cause for petitioners in 
No. 87-712 and respondents in No. 87-929. With him on the 
briefs were Solicitor General Fried, Acting Assistant Attor-
ney General Spears, Deputy Solicitor General Merrill, Wil-
liam Kanter, and Howard S. Scher.

Thomas A. Bamico, Assistant Attorney General of Massa-
chusetts, argued the cause for respondent in No. 87-712 and 
petitioner in No. 87-929. With him on the brief were James 
M. Shannon, Attorney General, and William L. Pardee, As-
sistant Attorney General.!

tBriefs of amici curiae were filed for the State of Alabama et al. by 
Charles A. Miller and Bruce N. Kuhlik, and by the Attorneys General for 
their respective States as follows: Grace Berg Schaible of Alaska, Joseph I. 
Lieberman of Connecticut, Warren Price III of Hawaii, J. Joseph Curran, 
Jr., of Maryland, Frank J. Kelley of Michigan, David L. Wilkinson of 
Utah, and Charles G. Brown of West Virginia; for the State of California
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Justi ce  Stevens  delivered the opinion of the Court.
The principal question presented by these cases is whether 

a federal district court has jurisdiction to review a final order 
of the Secretary of Health and Human Services refusing to 
reimburse a State for a category of expenditures under its 
Medicaid program. All of the Courts of Appeals that have 
confronted this precise question have agreed that district 
courts do have jurisdiction in such cases.* 1 We implicitly 

by John K. Van de Kamp, Attorney General, and John J. Klee, Jr., Dep-
uty Attorney General; for the State of New York by Robert Abrams, At-
torney General, 0. Peter Sherwood, Solicitor General, Lawrence S. Kahn, 
Deputy Solicitor General, and Lillian Z. Cohen and Mary Fisher Bernet, 
Assistant Attorneys General; for the Council of State Governments et al. 
by Benna Ruth Solomon, Joyce Holmes Benjamin, and Barry Sullivan; 
and for Victoria Grimesy et al. by Richard Rothschild.

1 Five Circuits have held that district courts have jurisdiction over a 
State’s appeal from a federal administrative disallowance in a grant-in-aid 
program. Massachusetts n . Secretary of Health and Human Services, 816 
F. 2d 796 (CAI 1987) (case below); Maryland Dept, of Human Resources 
v. Department of Health and Human Services, 246 U. S. App. D. C. 180, 
763 F. 2d 1441 (1985) (action for wrongful disallowance of Title XX moneys 
is one for specific relief, and therefore not barred by 5 U. S. C. §702’s 
“money damages” exception; such an action is not cognizable in Claims 
Court because Title XX, 95 Stat. 867, 42 U. S. C. § 1397, although mandat-
ing payment by the United States for certain programs and services, does 
not create a cause of action for compensation for damages sustained by a 
State); Minnesota ex rel. Noot v. Heckler, 718 F. 2d 852 (CA8 1983) (Dis-
trict Court’s prospective order upheld, money judgment vacated); Illinois 
Dept, of Public Aid v. Schweiker, 707 F. 2d 273 (CA7 1983) (district court, 
not court of appeals, is proper forum for review of disallowance under 42 
U. S. C. § 1316(d); 5 U. S. C. §§ 702 and 704 issues not addressed); County 
of Alameda v. Weinberger, 520 F. 2d 344 (CA9 1975) (disallowances by De-
partment of Health, Education, and Welfare of asserted overpayments to 
California pursuant to Titles I, X, and XIV of the Social Security Act are 
reviewable in district court even though 42 U. S. C. § 1316(d) does not 
specifically authorize judicial review; §§ 702 and 704 issues not addressed). 
In a case involving a federal grant program but not concerning a situa-
tion such as the one at bar, the Federal Circuit has held the Claims Court 
to be the proper tribunal to resolve administrative appeals. Chula Vista 
City School Dist. v. Bennett, 824 F. 2d 1573 (1987) (claim that Federal 
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answered the question in the same way when we accepted ju-
risdiction and decided the merits in Connecticut Dept, of In-
come Maintenance v. Heckler, 471 U. S. 524 (1985). More-
over, although the Medicaid program was established in 
1965, the novel proposition that the Claims Court is the ex-
clusive forum for judicial review of this type of agency action 
does not appear to have been advocated by the Secretary 
until this case reached the Court of Appeals. As we shall ex-
plain, the conclusion that the District Court had jurisdiction 
in these cases is supported by the plain language of the rele-
vant statutes, their legislative history, and a practical under-
standing of their efficient administration. Before turning to 
the legal arguments, however, it is appropriate to say a few 
words about the mechanics of the federal financial participa-
tion (FFP) in the States’ Medicaid programs and the charac-
ter of the issue decided by the District Court.

I
In 1965 Congress authorized the Medicaid program by add-

ing Title XIX to the Social Security Act, 79 Stat. 343. The 
program is “a cooperative endeavor in which the Federal 
Government provides financial assistance to participating 
States to aid them in furnishing health care to needy per-
sons.” Harris v. McRae, 448 U. S. 297, 308 (1980). Sub-
ject to the federal standards incorporated in the statute and 
the Secretary’s regulations, each participating State must 
develop its own program describing conditions of eligibility 
and covered services. At present, 18 different categories of 
medical assistance are authorized. See Connecticut Dept, of 
Income Maintenance n . Heckler, 471 U. S., at 528-529.

Although the federal contribution to a State’s Medicaid 
program is referred to as a “reimbursement,” the stream of 
revenue is actually a series of huge quarterly advance pay-

Govemment had misconstrued federal law providing funding to local school 
districts, where result would be increased payments to plaintiff district, 
held properly in Claims Court), cert, denied, 484 U. S. 1042 (1988).
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ments that are based on the State’s estimate of its anticipated 
future expenditures.2 The estimates are periodically ad-
justed to reflect actual experience. Overpayments may be 
withheld from future advances or, in the event of a dispute 
over a disallowance, may be retained by the State at its op-
tion pending resolution of the dispute.3

2 Title 42 U. S. C. § 1396b(d) (1982 ed., Supp. V) provides, in part:
“(d) Estimates of State entitlement; installments; adjustments to reflect 
overpayments or underpayments; time for recovery or adjustment; uncol-
lectable or discharged debts; obligated appropriations; disputed claims

“(1) Prior to the beginning of each quarter, the Secretary shall estimate 
the amount to which a State will be entitled under subsections (a) and (b) of 
this section for such quarter, such estimates to be based on (A) a report 
filed by the State containing its estimate of the total sum to be expended in 
such quarter in accordance with the provisions of such subsections, and 
stating the amount appropriated or made available by the State and its po-
litical subdivisions for such expenditures in such quarter, and if such 
amount is less than the State’s proportionate share of the total sum of such 
estimated expenditures, the source or sources from which the difference is 
expected to be derived, and (B) such other investigation as the Secretary 
may find necessary.

“(2)(A) The Secretary shall then pay to the State, in such installments as 
he may determine, the amount so estimated, reduced or increased to the 
extent of any overpayment or underpayment which the Secretary deter-
mines was made under this section to such State for any prior quarter and 
with respect to which adjustment has not already been made under this 
subsection.”

3 Title 42 U. S. C. § 1396b(d)(5) provides:
“(5) In any case in which the Secretary estimates that there has been an 

overpayment under this section to a State on the basis of a claim by such 
State that has been disallowed by the Secretary under section 1316(d) of 
this title, and such State disputes such disallowance, the amount of the 
Federal payment in controversy shall, at the option of the State, be re-
tained by such State or recovered by the Secretary pending a final deter-
mination with respect to such payment amount. If such final determina-
tion is to the effect that any amount was properly disallowed, and the State 
chose to retain payment of the amount in controversy, the Secretary shall 
offset, from any subsequent payments made to such State under this sub-
chapter, an amount equal to the proper amount of the disallowance plus 
interest on such amount disallowed for the period beginning on the date 
such amount was disallowed and ending on the date of such final determina-
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Two procedures are available to the Secretary if he be-
lieves that a State’s expenditures do not comply with either 
the Act or his regulations. First: If he concludes that the 
State’s administration of its plan is in “substantial noncompli-
ance” with federal requirements, he may initiate a compli-
ance proceeding pursuant to 42 U. S. C. § 1316(a); in such a 
proceeding he may order termination of FFP for entire cate-
gories of state assistance, or even (theoretically) the entire 
state program.* 4 Should the Secretary subsequently con-
clude that his initial determination was incorrect, the statute 
provides that “he shall certify restitution forthwith in a lump 
sum of any funds incorrectly withheld or otherwise denied.” 
§ 1316(c). A final order in a compliance proceeding is re-
vie wable in the “United States court of appeals for the circuit 
in which such State is located.” § 1316(a)(3). Second: The 
Secretary may “disallow” reimbursement for “any item or 
class of items.” § 1316(d). “In general, ... a disallowance 
represents an isolated and highly focused inquiry into a State’s 
operation of the assistance program.”5 6 The statute does not 
expressly provide for judicial review of a disallowance order. 
In several cases a State has sought direct review of a dis-
allowance order in a Court of Appeals, but in each such case 
the court has concluded that the State should proceed in the 
district court. See Illinois Dept, of Public Aid v. Schwei- 
ker, 707 F. 2d 273 (CA7 1983), and cases cited therein.

Massachusetts has participated in the Medicaid program 
continuously since 1966. One of the categories of assistance 
covered by the Massachusetts program is the provision of 
medical and rehabilitative services to patients in intermedi-

tion at a rate (determined by the Secretary) based on the average of the 
bond equivalent of the weekly 90-day treasury bill auction rates during 
such period.”

4 See Massachusetts Dept, of Public Welfare, No. 82-169, Decision
No. 438, Health and Human Services Grant Appeals Board (May 31,1983), 
App. to Pet. for Cert. 78a.

6 Ibid.
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ate care facilities for the mentally retarded (ICF/MR serv-
ices).6 These services include such matters as “‘training in 
“the activities of daily living” (such as dressing and feeding 
oneself),’” Massachusetts v. Heckler, 616 F. Supp. 687, 691 
(Mass. 1985) (citation omitted) (case below), and are per-
formed jointly by personnel from the State Departments of 
Mental Health and Education, working pursuant to state 
mental health and “special education” laws. See Massachu-
setts n . Secretary of Health and Human Services, 816 F. 2d 
796, 798 (CAI 1987) (case below). Although the Secretary 
apparently would have regarded these services as covered 
had they been performed solely by the Massachusetts De-
partment of Mental Health, his auditors classified them as 
uncovered educational services because they were performed 
in part by employees of the State Department of Education.7 
On August 23, 1982, the Regional Administrator of the De-

6 An “intermediate care facility” is “an institution which ... is licensed 
under State law to provide, on a regular basis, health-related care and 
services to individuals who do not require the degree of care and treatment 
which a hospital or skilled nursing facility is designed to provide, but who 
because of their mental or physical condition require care and services 
(above the level of room and board) which can be made available to them 
only through institutional facilities.” 42 U. S. C. § 1396d(c)(l). “‘Inter-
mediate care facility services’ may include services in a public institution 
. . . for the mentally retarded or persons with related conditions if—(1) the 
primary purpose of such institution ... is to provide health or rehabilita-
tive services for mentally retarded individuals . . . .” § 1396d(d)(l).

The Federal Government contributed $546 million to Massachusetts for 
ICF/MR services during the years 1978-1982. Letter from Anthony 
Parker, Statistician, Division of Medicaid Statistics, Department of Health 
and Human Services, dated June 14, 1988 (available in Clerk of Court’s 
case file). Since this amount is only a fraction of the Federal Govern-
ment’s total Medicaid contribution to the State for those years—which 
amounted to nearly $5 billion, see ibid, —it is apparent that, as the Secre-
tary’s Grant Appeals Board noted, the disallowances at issue in this case 
affected only “a proportionally small amount” of the federal subsidy. App 
to Pet. for Cert. 80a.

7 See 816 F. 2d, at 802; Massachusetts v. Heckler, 616 F. Supp. 687, 
693-695 (Mass. 1985) (case below).
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partment’s Health Care Financing Administration (HCFA) 
notified the State that he had disallowed $6,414,964 in FFP 
for the period July 1, 1978, to December 31, 1980. See App. 
to Pet. for Cert. 97a.8 The Departmental Grant Appeals 
Board affirmed this decision on May 31, 1983. Id., at 53a.9

On August 26, 1983, the State filed a complaint in the Fed-
eral District Court for the District of Massachusetts. The 
State’s complaint invoked federal jurisdiction pursuant to 
28 U. S. C. §1331 and alleged that the United States had 
waived its sovereign immunity through 5 U. S. C. §702. 
The complaint requested declaratory and injunctive relief 
and specifically asked the District Court to “set aside” the 
Board’s order.10 While the case was pending, on August 20, 
1984, the HCFA notified the State of a $4,908,994 FFP dis-
allowance for the same category of ICF/MR services based 
on its audit of the period January 1, 1981, through June 30, 

8 The record does not tell us whether the State then elected to retain the 
amount in dispute pending a final review of the agency’s preliminary deci-
sion, as authorized by § 1396b(d)(5), see n. 3, supra. The HCFA notifica-
tion of disallowance informed the State that it had one month to decide 
whether to retain the funds. See 3 Record 363. The State’s appeal to the 
Board, filed one month later, is silent on the issue of funds retention. See 
id., at 356-359.

“Thereafter, the Secretary was entitled to withhold the disputed 
amounts from its next quarterly payment to Massachusetts. Whether it 
in fact did so, or indeed, whether the next quarterly payment was made 
before the State commenced these actions in the United States District 
Court for the District of Massachusetts to obtain review of the Board’s 
order, is not clear from the record.

10 The complaint requested the following relief:
“Wherefore, the plaintiff requests that this Court grant the following 

relief:
“1. Enjoin the Secretary and the Administrator from failing or refusing 

to reimburse the Commonwealth or from recovering from the Common-
wealth the federal share of expenditures for medical assistance to eligible 
residents of intermediate care facilities for the mentally retarded.

“2. Set aside the Board’s Decision No. 438.
“3. Grant such declaratory and other relief as the Court deems just.” 

App. to Pet. for Cert. 98a-99a.
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1982. See App. to Pet. for Cert. 92a. On March 29, 1985, 
this second disallowance period was upheld by the Board. 
On June 5, 1985, the State filed a second complaint in Dis-
trict Court, seeking to overturn the second disallowance. 
Id., at 89a.

On August 27, 1985, the District Court issued an opinion in 
the first disallowance case. It did not discuss the jurisdic-
tional issue. On the merits, it held that the services in ques-
tion were in fact rehabilitative, and that this classification 
was not barred by the fact that the Department of Education 
had played a role in their provision. Massachusetts n . Heck-
ler, 616 F. Supp. 687 (Mass. 1985) (case below). Its judg-
ment, dated October 7, 1985, simply “reversed” the Board’s 
decision disallowing reimbursement of the sum of $6,414,964 
in FFP under the Medicaid program. App. to Pet. for Cert. 
32a. On November 25, 1985, in a second opinion relying on 
the analysis of the first, the court reversed the Board’s sec-
ond disallowance determination. Massachusetts n . Heckler, 
622 F. Supp. 266 (Mass. 1985) (case below). It entered an 
appropriate judgment on December 2, 1985. App. to Pet. 
for Cert. 36a. That judgment did not purport to state what 
amount of money, if any, was owed by the United States to 
Massachusetts, nor did it order that any payment be made.

The Secretary at first had challenged the District Court’s 
subject-matter jurisdiction,11 but later filed a memorandum 
stating that as “a matter of policy, HHS has decided not to 
press the defense of lack of jurisdiction in this action.” App. 
20.11 12 In his consolidated appeal to the First Circuit, the Sec-

11 The Government’s memorandum concerning subject-matter jurisdic-
tion dated December 29, 1983, App. 19, see n. 12, infra, indicates that 
it had challenged the District Court’s subject-matter jurisdiction in its 
answer filed October 28, 1983. That answer is not included in any of the 
papers filed with us, including the certified record.

12 The memorandum had concluded, though, that two significant jurisdic-
tional questions are presented by these cases: (1) Whether 42 U. S. C. § 1316 
gives a district court jurisdiction to review a disallowance decision; and (2) 
whether a district court or the Claims Court has “jurisdiction over plain-
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retary reexamined this policy decision and decided to argue 
that the District Court did not have jurisdiction. The Court 
of Appeals accepted the Secretary’s argument that the Dis-
trict Court could not order him to pay money to the State, 
but held that the District Court had jurisdiction to review the 
Board’s disallowance decision and to grant declaratory and 
injunctive relief. The court explained its understanding of 
the difference between relief that was wholly retrospective 
in nature and relief that affected the future relationship be-
tween the parties as follows:

“The disallowance decision at issue in this case, unlike 
that at issue in [Massachusetts v. Departmental Grant 
Appeals Bd. of Health and Human Services, 815 F. 2d 
778 (CAI 1987)], represents an ongoing policy that has 
significant prospective effect. The structure of the 
Medicaid program (in which the Secretary ‘reimburses’ 
the states in advance) makes it inevitable that disallow-
ance decisions concern money past due. Yet the Secre-
tary uses these decisions to implement important policies 
governing ongoing programs. Grant Appeals Board 
concerned the unusual situation in which the disallow-
ance decision had no significant prospective effect; the 
challenge only concerned the money allegedly past due.

“Here, in contrast, the interpretation of the Medicaid 
Act announced in the disallowance decision affects far 
more than any money past due. The special education 
exclusion defines the respective roles of the Common-
wealth and HHS in a continuing program.

“Prospective relief is important to the Commonwealth 
both because the ICF/MR program is still active and be-
cause the legal issues involved have ramifications that af-
fect other aspects of the Medicaid program. What is at 

tiff’s claims, which can be construed as monetary claims over $10,000.” 
App. 22.
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stake here is the scope of the Medicaid program, not just 
how many dollars Massachusetts should have received in 
any particular year.” 816 F. 2d, at 799 (emphasis in 
original).

On the merits, the Court of Appeals agreed with the Dis-
trict Court that the Secretary could not lawfully exclude the 
rehabilitative services provided to the mentally retarded just 
because the State had labeled them (in part) “educational” 
services and had used Department of Education personnel 
to help provide them. It therefore affirmed the District 
Court’s holding that the decisions of the Grant Appeals Board 
must be reversed because the Secretary’s “special education 
exclusion” violated the statute. It held, however, that it 
could not rule that the services in dispute were reimbursable 
because it had “no evidentiary basis for doing so.” Id., at 
804. In sum, the Court of Appeals affirmed the District 
Court’s declaratory judgment, vacated the “money judg-
ment” against the Secretary, and remanded to the Secretary 
for further determinations regarding whether the services 
are reimbursable.13

In his petition for certiorari, the Secretary asked us to de-
cide that the United States Claims Court had exclusive juris-
diction over the State’s claim.14 In its cross-petition, the 

13 The Court of Appeals explained:
“On remand the district court should send the case back to the Secretary 
for action consistent with the Medicaid Act as interpreted in this decision. 
Should the Secretary persist in withholding reimbursement for reasons in-
consistent with our decision, the Commonwealth’s remedy would be a suit 
for money past due under the Tucker Act in the Claims Court. In that 
subsequent suit we assume that the Secretary would be collaterally es-
topped from raising issues decided here.” 816 F. 2d, at 800.

14 The question presented in the Government’s certiorari petition reads 
as follows:

“Whether the United States Claims Court has exclusive jurisdiction over 
a civil action against the United States that includes both a Tucker Act 
claim for more than $10,000 in money damages and a claim for declaratory 
or injunctive relief involving the same issues as the Tucker Act claim, or
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State asked us to decide that the District Court had juris-
diction to grant complete relief.* 15 We granted both peti-
tions. 484 U. S. 1003 (1988). The basic jurisdictional dis-
pute is over the meaning of the Administrative Procedure 
Act (APA), 5 U. S. C. §§702, 704.16 The Secretary argues 
that § 702, as amended in 1976, does not authorize review be-
cause this is not an action “seeking relief other than money 
damages” within the meaning of the 1976 amendment to that 
section; he also argues that even if §702 is satisfied, §704 
bars relief because the State has an adequate remedy in the 
Claims Court. The State must overcome both arguments in 
order to prevail; we shall discuss them separately.

II
Since it is undisputed that the 1976 amendment to §702 

was intended to broaden the avenues for judicial review of 

whether such an action can be split into two lawsuits, with the district 
court and the regional court of appeals having jurisdiction over the claim 
for prospective relief, and the Claims Court having jurisdiction over the 
claim for retrospective relief.” Pet. for Cert. (I).

15 The question presented by the cross-petition reads as follows:
“Whether the United States District Court has jurisdiction under 28 

U. S. C. § 1331, and 5 U. S. C. § 701 et seq., to grant complete relief in an 
action which seeks judicial review of a final decision of the Secretary of 
Health and Human Services to deny coverage under the Medicaid Act of 
certain services rendered by a State to retarded citizens.” Pet. for Cert, 
in No. 87-929, p. i.

16 Certain jurisdictional arguments that have been advanced and re-
jected in similar cases are no longer pressed by either party. Thus, the 
State does not argue that a disallowance decision is the functional equiva-
lent of a noncompliance decision that is specifically reviewable in the Court 
of Appeals pursuant to § 1316(a)(3). See supra, at 885, and n. 1. It ac-
knowledges that there is no special statutory procedure covering disallow-
ance decisions and relies entirely on the general provision for judicial re-
view of agency action contained in the APA, 5 U. S. C. § 701 et seq. On 
the other hand, the Government no longer contends that § 701 forecloses 
judicial review of disallowance decisions because they are committed to the 
discretion of the Secretary. Further, it is common ground that if review is 
proper under the APA, the District Court had jurisdiction under 28 
U. S. C. § 1331.



892 OCTOBER TERM, 1987

Opinion of the Court 487 U. S.

agency action by eliminating the defense of sovereign immu-
nity in cases covered by the amendment, it is appropriate to 
begin by quoting the original text of § 702. Prior to 1976, it 
simply provided:

“A person suffering legal wrong because of agency ac-
tion, or adversely affected or aggrieved by agency action 
within the meaning of a relevant statute, is entitled to 
judicial review thereof.”17

In 1975, in a case seeking review of a disallowance decision 
by the Secretary of the Department of Health, Education, 
and Welfare, the Court of Appeals for the Ninth Circuit con-
cluded that the decision was reviewable in the District Court. 
County of Alameda n . Weinberger, 520 F. 2d 344. It would 
be difficult to question the fact that the disallowance decision 
was “agency action” that “adversely affected” the State, and 
that, accordingly, the State was “entitled to judicial review 
thereof.”

The 1976 amendment contains no language suggesting that 
Congress disagreed with the Ninth Circuit decision. The 
amendment added the following sentence to the already 
broad coverage of § 702:

“An action in a court of the United States seeking relief 
other than money damages and stating a claim that an 
agency or an officer or employee thereof acted or failed 
to act in an official capacity or under color of legal au-
thority shall not be dismissed nor relief therein be denied 
on the ground that it is against the United States or that 
the United States is an indispensable party.”18

17 See, e. g., S. Rep. No. 94-996, pp. 19-20 (1976) (S. Rep.).
18 The balance of § 702 provides:

“The United States may be named as a defendant in any such action, and a 
judgment or decree may be entered against the United States: Provided, 
That any mandatory or injunctive decree shall specify the Federal officer 
or officers (by name or by title), and their successors in office, personally 
responsible for compliance. Nothing herein (1) affects other limitations on 
judicial review or the power or duty of the court to dismiss any action or 
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There are two reasons why the plain language of this 
amendment does not foreclose judicial review of the actions 
brought by the State challenging the Secretary’s disallow-
ance decisions. First, insofar as the complaints sought de-
claratory and injunctive relief, they were certainly not ac-
tions for money damages. Second, and more importantly, 
even the monetary aspects of the relief that the State sought 
are not “money damages” as that term is used in the law.

Neither a disallowance decision, nor the reversal of a dis-
allowance decision, is properly characterized as an award of 
“damages.” Either decision is an adjustment—and, indeed, 
usually a relatively minor one—in the size of the federal 
grant to the State that is payable in huge quarterly install-
ments. Congress has used the terms “overpayment” and 
“underpayment” to describe such adjustments in the open ac-
count between the parties,19 and the specific agency action 
that reverses a disallowance decision is described as “restitu-
tion” in the statute.20

Our cases have long recognized the distinction between an 
action at law for damages—which are intended to provide a 
victim with monetary compensation for an injury to his per-
son, property, or reputation—and an equitable action for spe-
cific relief—which may include an order providing for the 
reinstatement of an employee with backpay, or for “the re-
covery of specific property or monies, ejectment from land, 
or injunction either directing or restraining the defendant J 
officer’s actions.” Larson v. Domestic & Foreign Commerce 
Corp., 337 U. S. 682, 688 (1949) (emphasis added). The fact 
that a judicial remedy may require one party to pay money to 
another is not a sufficient reason to characterize the relief as 
“money damages.” Thus, we have recognized that relief 

deny relief on any other appropriate legal or equitable ground; or (2) con-
fers authority to grant relief if any other statute that grants consent to suit 
expressly or impliedly forbids the relief which is sought.”

19 See 42 U. S. C. § 1396b(d); n. 2, supra.
20 See § 1316(c); supra, at 885.
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that orders a town to reimburse parents for educational costs 
that Congress intended the town to pay is not “damages”:

“Because Congress undoubtedly did not intend this re-
sult, we are confident that by empowering the court 
to grant ‘appropriate’ relief Congress meant to include 
retroactive reimbursement to parents as an available 
remedy in a proper case.

“In this Court, the Town repeatedly characterizes 
reimbursement as ‘damages,’ but that simply is not the 
case. Reimbursement merely requires the Town to be-
latedly pay expenses that it should have paid all along 
and would have borne in the first instance had it de-
veloped a proper IEP.” School Committee of Burling-
ton v. Department of Education of Massachusetts, 471 
U. S. 359, 370-371 (1985).

Judge Bork’s explanation of the plain meaning of the criti-
cal language in this statute merits quotation in full. In his 
opinion for the Court of Appeals for the District of Columbia 
Circuit in Maryland Dept, of Human Resources v. Depart-
ment of Health and Human Services, 246 U. S. App. D. C. 
180, 763 F. 2d 1441 (1985),21 he wrote:

“We turn first to the question whether the relief 
Maryland seeks is equivalent to money damages. Mary-
land asked the district court for a declaratory judgment 
and for injunctive relief ‘enjoin[ing] defendants from re-
ducing funds otherwise due to plaintiffs, or imposing any 
sanctions on such funds for alleged Title XX violations.’ 
... We are satisfied that the relief Maryland seeks here 
is not a claim for money damages, although it is a claim 
that would require the payment of money by the federal 
government.

21 The District of Columbia Circuit has recently reaffirmed Maryland 
Dept, of Human Resources in National Assn, of Counties v. Baker, 268 
U. S. App. D. C. 373, 842 F. 2d 369 (1988).
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“We begin with the ordinary meaning of the words 
Congress employed. The term ‘money damages,’ 5 
U. S. C. §702, we think, normally refers to a sum of 
money used as compensatory relief. Damages are given 
to the plaintiff to substitute for a suffered loss, whereas 
specific remedies ‘are not substitute remedies at all, but 
attempt to give the plaintiff the very thing to which he 
was entitled.’ D. Dobbs, Handbook on the Law of Rem-
edies 135 (1973). Thus, while in many instances an 
award of money is an award of damages, ‘[occasionally 
a money award is also a specie remedy.’ Id. Courts 
frequently describe equitable actions for monetary 
relief under a contract in exactly those terms. See, 
e. g., First National State Bank v. Commonwealth 
Federal Savings & Loan Association, 610 F. 2d 164, 
171 (3d Cir. 1979) (specific performance of contract 
to borrow money); Crouch v. Crouch, 566 F. 2d 486, 
488 (5th Cir. 1978) (contrasting lump-sum damages for 
breach of promise to pay monthly support payments with 
an order decreeing specific performance as to future in-
stallments); Joyce v. Davis, 539 F. 2d 1262, 1265 (10th 
Cir. 1976) (specific performance of a promise to pay 
money bonus under a royalty contract).

“In the present case, Maryland is seeking funds to 
which a statute allegedly entitles it, rather than money 
in compensation for the losses, whatever they may be, 
that Maryland will suffer or has suffered by virtue of the 
withholding of those funds. If the program in this case 
involved in-kind benefits this would be altogether evi-
dent. The fact that in the present case it is money 
rather than in-kind benefits that pass from the federal 
government to the states (and then, in the form of serv-
ices, to program beneficiaries) cannot transform the na-
ture of the relief sought—specific relief, not relief in the 
form of damages. Cf. Clark v. Library of Congress, 750 
F. 2d 89, 104 n. 33 (D.C. Cir. 1984) (dictum) (describing 
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an action to compel an official to repay money improp-
erly recouped as ‘in essence, specific relief’).” Id., at 
185, 763 F. 2d, at 1446 (emphasis in original) (citation 
omitted).

In arguing for a narrow construction of the 1976 amend-
ment—which was unquestionably intended to broaden the 
coverage of §702—the Secretary asks us to substitute the 
words “monetary relief” for the words “money damages” ac-
tually selected by Congress. Given the obvious difference in 
meaning between the two terms and the well-settled pre-
sumption that Congress understands the state of existing law 
when it legislates, see, e. g., Cannon v. University of Chi-
cago, 441 U. S. 677, 696-697 (1979), only the most compelling 
reasons could justify a revision of a statutory text that is this 
unambiguous. Nevertheless, we have considered the Secre-
tary’s argument that the legislative history of § 702 supports 
his reading of the amendment.

The 1976 amendment to § 702 was an important part of a 
major piece of legislation designed to remove “technical” ob-
stacles to access to the federal courts.22 The statute was the 
culmination of an effort generated by scholarly writing and 
bar association work in the early 1960’s.23 Although the De-
partment of Justice initially opposed the proposal, it eventu-
ally reversed course and offered its support.24 We shall com-

22See H. R. Rep. No. 94-1656, pp. 3, 23 (1976) (H. R. Rep.); S. Rep., at 
2, 22 (same).

23 See, e. g., Byse, Proposed Reforms in Federal “Nonstatutory” Judicial 
Review: Sovereign Immunity, Indispensable Parties, Mandamus, 75 Harv. 
L. Rev. 1479 (1962); Cramton, Nonstatutory Review of Federal Adminis-
trative Action: The Need for Statutory Reform of Sovereign Immunity, 
Subject Matter Jurisdiction, and Parties Defendant, 68 Mich. L. Rev. 387 
(1970).

24 See, e. g., Sovereign Immunity: Hearing on S. 3568 before the Sub-
committee on Administrative Practice and Procedure of the Senate Com-
mittee on the Judiciary, 91st Cong., 2d Sess., 255-257 (1970) (hereafter 
1970 Hearing) (letter of William D. Ruckleshaus, Assistant Attorney Gen-
eral, to Sen. Kennedy, dated July 8, 1970) (“The record is not established 
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ment first on the legislative materials that relate directly to 
the bill that passed in 1976, and then refer to the 1970 Hear-
ing on which the Government places its principal reliance.

Two propositions are perfectly clear. The first concerns 
the text of the amendment. There is no evidence that any 
legislator in 1976 understood the words “money damages” to 
have any meaning other than the ordinary understanding of 
the term as used in the common law for centuries. No one 
suggested that the term was the functional equivalent of a 
broader concept such as “monetary relief” and no one pro-
posed that the broader term be substituted for the familiar 
one.25 Each of the Committee Reports repeatedly used the 
term “money damages”;26 the phrase “monetary relief” was 
used in each Report once, and only in intentional juxtapo-
sition and distinction to “specific relief,” indicating that the 
drafters had in mind the time-honored distinction between 
damages and specific relief.27 There is no support in that his-

that the defense of sovereign immunity is all bad”); H. R. Rep., at 2, 4, 6, 
25-30 (letter of Assistant Attorney General Scalia stating that although the 
Department had opposed the amendment, it had reconsidered its position 
and decided to endorse the amendment); S. Rep., at 3, 5, 24-29 (same).

25 The Department of Justice proposed other technical changes but did 
not object to the use of the term “money damages.” See H. R. Rep., at 
27-28; S. Rep., at 26-27 (same).

26See H. R. Rep., at 4, 7, 11, 20, 25; S. Rep., at 4, 6, 10, 19, 25 (same).
27See H. R. Rep., at 11 (“The first of the additional sentences provides 

that claims challenging official action or nonaction, and seeking relief other 
than money damages, should not be barred by sovereign immunity. The 
explicit exclusion of monetary relief makes it clear that sovereign immu-
nity is abolished only in actions for specific relief (injunction, declaratory 
judgment, mandatory relief, etc.))”; S. Rep., at 10 (same). The First 
Circuit has construed this passage as using “the terms ‘money damages’ 
and ‘monetary relief’ interchangeably and opposing] money in general 
to ‘specific relief.’” Massachusetts v. Departmental Grant Appeals Bd. 
of Health and Human Services, 815 F. 2d 778, 782 (1987). That the 
passage uses “money damages” and “monetary relief” interchangeably, 
however, does not answer the question whether Congress intended the for-
mer or the latter to be the excluded category of relief under the APA. 
Reading the passage as “oppos[ing] money in general to ‘specific relief’ ” 
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tory for a departure from the plain meaning of the text that 
Congress enacted.

Second, both the House and Senate Committee Reports in-
dicate that Congress understood that §702, as amended, 
would authorize judicial review of the “administration of Fed-
eral grant-in-aid programs.”28 The fact that grant-in-aid 
programs were expressly included in the list of proceedings 
in which the Committees wanted to be sure the sovereign-
immunity defense was waived is surely strong affirmative ev-
idence that the members did not regard judicial review of an 
agency’s disallowance decision as an action for damages.

If we turn to the 1970 Hearing and the earlier scholarly 
writings, we find that the terms “monetary relief” and 
“money damages” were sometimes used interchangeably. 
That fact is of only minimal significance, however, for several 
reasons. First, given the high caliber of the scholars who 
testified, it seems obvious that if they had intended the ex-
clusion for proceedings seeking “money damages” to encom-
pass all proceedings seeking any form of monetary relief, 
they would have drafted their proposal differently. Second, 
they cited cases involving challenges to federal grant-in-aid 
programs as examples of the Government’s reliance on a 
sovereign-immunity defense that should be covered by the 
proposed legislation.29 Third, the case that they discussed at 

assumes that specific relief may not include an order for the payment of 
money, a proposition that has never been the law. See supra, at 893-896. 
Thus, the better reading of the above passage is that “monetary relief” was 
meant as a synonym for “money damages.” See also H. R. Rep., at 4-5, 
7, 19-20 (contrasting money damages with specific, or equitable, relief); 
S. Rep., at 4, 6, 19 (same).

28H. R. Rep., at 9; S. Rep., at 8 (same).
29 See, e. g., 1970 Hearing, at 121 (Cramton, Committee on Judicial Re-

view: Memorandum in support of the recommendation relating to statutory 
reform of the sovereign immunity doctrine) (citing Lee County School Dist. 
No. 1 v. Gardner, 263 F. Supp. 26 (SC 1967) and Dermott Special School 
Dist. v. Gardner, 278 F. Supp. 687 (ED Ark. 1968), and specifically de-
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the greatest length in the 1970 Hearing was Larson v. Do-
mestic & Foreign Commerce Corp., 337 U. S. 682 (1949).30 
Although they criticized the reliance on sovereign immunity 
in that opinion, they made no objection to its recognition of 
the classic distinction between the recovery of money dam-
ages and “the recovery of specific property or monies.” Id., 
at 688.

Judge Bork’s summary of the legislative history is espe-
cially convincing:

“Neither the House nor Senate Reports (there was no 
Conference Report) intimates that Congress intended 
the term ‘money damages’ as a shorthand for ‘whatever 
forms of monetary relief would be available under the 
Tucker Act.’ To the contrary, the federal sovereign im-
munity case law, which the Reports discuss at length, 
see H. R. Rep. No. 1656, supra, at 5-8; S. Rep. No. 996, 
94th Cong., 2d Sess. 4-8 (1976), suggests that Congress 
would have understood the recovery of specific monies to 
be specific relief in this context. See, e. g., Larson v. 
Domestic & Foreign Commerce Corp., 337 U. S. 682, 
688 (1949) (contrasting ‘damages’ and ‘specific relief’ and 
including in the latter category ‘the recovery of specific 
property or monies’).

“Moreover, while reiterating that Congress intended 
‘suits for damages’ to be barred, both Reports go on to 
say that ‘the time [has] now come to eliminate the sov-
ereign immunity defense in all equitable actions for spe-
cific relief against a Federal agency or officer acting in 
an official capacity.’ H. R. Rep. No. 1656, supra, at 9; 
S. Rep. No. 996, supra, at 8, U. S. Code Cong. & 
Admin. News 1976, p. 6129 (emphasis added). That 
sweeping declaration strongly suggests that Congress 
intended to authorize equitable suits for specific mone-

scribing the former case as “challenge of HEW deferral of payment of fed-
eral funds to school district”).

30 See, e. g., 1970 Hearing, at 102-109, 111-115, 120, 125-126, 132-133.
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tary relief as we have defined that category. This infer-
ence is made virtually conclusive by the fact that both 
Reports then enumerate several kinds of cases in which 
the sovereign immunity defense had continued to pose an 
undesirable bar to consideration of the merits: that list-
ing includes cases involving ‘administration of Federal 
grant-in-aid programs.’ H. R. Rep. No. 1656, supra, at 
9; S. Rep. No. 996, supra, at 8, U. S. Code Cong. & 
Admin. News 1976, p. 6129. Specific relief in cases in-
volving such programs will, of course, often result in the 
payment of money from the federal treasury. It seems 
to us, then, that the legislative history supports the 
proposition that Congress used the term ‘money dam-
ages’ in its ordinary signification of compensatory relief. 
We therefore hold that Maryland’s claims for specific re-
lief, albeit monetary, are for ‘relief other than money 
damages’ and therefore within the waiver of sovereign 
immunity in section 702.” 246 U. S. App. D. C., at 
186-187, 763 F. 2d, at 1447-1448.

Thus, the combined effect of the 1970 Hearing and the 1976 
legislative materials is to demonstrate conclusively that the 
exception for an action seeking “money damages” should not 
be broadened beyond the meaning of its plain language. The 
State’s suit to enforce § 1396b(a) of the Medicaid Act, which 
provides that the Secretary “shall pay” certain amounts for 
appropriate Medicaid services, is not a suit seeking money in 
compensation for the damage sustained by the failure of the 
Federal Government to pay as mandated; rather, it is a suit 
seeking to enforce the statutory mandate itself, which hap-
pens to be one for the payment of money.31 The fact that the

31 There are, of course, many statutory actions over which the Claims 
Court has jurisdiction that enforce a statutory mandate for the payment of 
money rather than obtain compensation for the Government’s failure to so 
pay. See n. 42, infra. The jurisdiction of the Claims Court, however, is 
not expressly limited to actions for “money damages,” see n. 48, infra, 
whereas that term does define the limits of the exception to § 702. More-
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mandate is one for the payment of money must not be con-
fused with the question whether such payment, in these cir-
cumstances, is a payment of money as damages or as specific 
relief. Judge Bork’s explanation bears repeating:

“[The State] is seeking funds to which a statute allegedly 
entitles it, rather than money in compensation for the 
losses, whatever they may be, that [the State] will suffer 
or has suffered by virtue of the withholding of those 
funds. If the program in this case involved in-kind 
benefits this would be altogether evident. The fact that 
in the present case it is money rather than in-kind bene-
fits that pass from the federal government to the states 
(and then, in the form of services, to program beneficia-
ries) cannot transform the nature of the relief sought — 
specific relief, not relief in the form of damages.” 246 
U. S. App. D. C., at 185, 763 F. 2d, at 1446.

Ill
The Secretary’s novel submission that the entire action is 

barred by §704 must be rejected because the doubtful and 
limited relief available in the Claims Court is not an adequate 
substitute for review in the District Court. A brief review 
of the principal purpose of §704 buttresses this conclusion.

Section 704 was enacted in 1946 as § 10(c) of the APA. In 
pertinent part, it provided:

over, such statutes, unlike a complex scheme such as the Medicaid Act that 
governs a set of intricate, ongoing relationships between the States and the 
Federal Government, are all statutes that provide compensation for spe-
cific instances of past injuries or labors; suits brought under these statutes 
do not require the type of injunctive and declaratory powers that the dis-
trict courts can bring to bear in suits under the Medicaid Act. Thus, to 
the extent that suits to enforce these statutes can be considered suits for 
specific relief, but see n. 42, infra, suits under the Tucker Act in the 
Claims Court offer precisely the sort of “special and adequate review pro-
cedures” that §704 requires to direct litigation away from the district 
courts. See infra, at 903-905, and n. 39.



902 OCTOBER TERM, 1987

Opinion of the Court 487 U. S.

“Every agency action made reviewable by statute and 
every final agency action for which there is no other ade-
quate remedy in any court shall be subject to judicial re-
view.” 60 Stat. 243.32

Earlier drafts of what became §704 provided that “only 
final actions, rules, or orders, or those for which there is no 
other adequate judicial remedy . . . shall be subject to such 
review,” or that “[e]very final agency action, or agency action 
for which there is no other adequate remedy in any court, 
shall be subject to judicial review.”33 Professor Davis, a 
widely respected administrative law scholar, has written that 
§ 704 “has been almost completely ignored in judicial opin-
ions,”34 and has discussed §704’s bar to judicial review of 
agency action when there is an “adequate remedy” elsewhere 
as merely a restatement of the proposition that “[o]ne need 
not exhaust administrative remedies that are inadequate.”35

32 The provision now reads “[algency action made reviewable by statute 
and final agency action for which there is no other adequate remedy in a 
court are subject to judicial review.” 5 U. S. C. §704.

33 See Administrative Procedure Act: Legislative History, S. Doc. No. 
248, pp. 145, 154, 160, 176, 179, 335 (Comm. Print 1946) (hereafter APA 
Leg. Hist.) (emphases added). The Senate Judiciary Committee Print of 
June 1945 contained the language that eventually was adopted along with 
an explanatory column that read “Subsection (c), defining reviewable acts, 
is designed also to negative any intention to make reviewable merely pre-
liminary or procedural orders where there is a subsequent and adequate 
remedy at law available, as is presently the rule.” APA Leg. Hist. 37. 
At least one Court of Appeals has construed §704 as addressing only 
finality concerns. Massachusetts v. Departmental Grant Appeals Bd. of 
Health and Human Services, 815 F. 2d, at 784 (“The legislative history 
of § 704 shows that Congress intended thereby to codify the existing law 
concerning ripeness and exhaustion of remedies”).

34 K. Davis, Administrative Law §26:12, p. 468 (2d ed. 1983).
35Id., at §26:11, p. 464. Further, §704 is titled “Actions reviewable” 

and it discusses, in the two sentences that follow the one at issue today, 
matters regarding finality. Thus, it is certainly arguable that by enacting 
§ 704 Congress merely meant to ensure that judicial review would be lim-
ited to final agency actions and to those nonfinal agency actions for which 
there would be no adequate remedy later.
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However, although the primary thrust of § 704 was to cod-
ify the exhaustion requirement, the provision as enacted also 
makes it clear that Congress did not intend the general grant 
of review in the APA to duplicate existing procedures for re-
view of agency action. As Attorney General Clark put it the 
following year, §704 “does not provide additional judicial 
remedies in situations where the Congress has provided spe-
cial and adequate review procedures.”36 At the time the 
APA was enacted, a number of statutes creating adminis-
trative agencies defined the specific procedures to be fol-
lowed in reviewing a particular agency’s action; for example, 
Federal Trade Commission and National Labor Relations 
Board orders were directly reviewable in the regional courts 
of appeals,37 and Interstate Commerce Commission orders 
were subject to review in specially constituted three-judge 
district courts.38 When Congress enacted the APA to pro-
vide a general authorization for review of agency action in the 
district courts, it did not intend that general grant of jurisdic-
tion to duplicate the previously established special statutory 
procedures relating to specific agencies.

The exception that was intended to avoid such duplication 
should not be construed to defeat the central purpose of pro-
viding a broad spectrum of judicial review of agency action.

36 Attorney General’s Manual on the Administrative Procedure Act 101 
(1947). It should be noted that Attorney General Clark’s statement would 
also fit the interpretation that § 704 was intended only to codify traditional 
rules of finality, for the “special and adequate review procedures” to which 
he referred could well have been the various administrative-level proce-
dures that litigants have traditionally been required to exhaust before com-
ing into court.

37 See 15 U. S. C. § 45(c) (1940 ed.); 29 U. S. C. § 160(f) (1946 ed.). 
These provisions remain in today’s Code. See 15 U. S. C. § 45(c); 29 
U. S. C. § 160(f).

38 See 38 Stat. 219 (1913). This provision has since been repealed. See 
49 U. S. C. App. § 17 (1988 ed.). Cases decided by this Court review-
ing decisions of such three-judge panels include Pennsylvania R. Co. n . 
United States, 323 U. S. 588 (1945), and Chesapeake & Ohio R. Co. v. 
United States, 283 U. S. 35 (1931).
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In our leading opinion explaining the significance of this pro-
vision, Justice Harlan wrote:

“The Administrative Procedure Act provides specifically 
not only for review of ‘[a]gency action made reviewable 
by statute’ but also for review of ‘final agency action for 
which there is no other adequate remedy in a court,’ 5 
U. S. C. §704. The legislative material elucidating that 
seminal act manifests a congressional intention that it 
cover a broad spectrum of administrative actions, and 
this Court has echoed that theme by noting that the Ad-
ministrative Procedure Act’s ‘generous review provi-
sions’ must be given a ‘hospitable’ interpretation.” Ab-
bott Laboratories v. Gardner, 387 U. S. 136, 140-141 
(1967) (footnote omitted).

A restrictive interpretation of § 704 would unquestionably, in 
the words of Justice Black, “run counter to § 10 and § 12 of 
the Administrative Procedure Act. Their purpose was to re-
move obstacles to judicial review of agency action under sub-
sequently enacted statutes . . . .” Shaughnessy v. Pedreiro, 
349 U. S. 48, 51 (1955).

The Secretary argues that § 704 should be construed to bar 
review of the agency action in the District Court because 
monetary relief against the United States is available in the 
Claims Court under the Tucker Act. This restrictive—and 
unprecedented—interpretation of §704 should be rejected 
because the remedy available to the State in the Claims 
Court is plainly not the kind of “special and adequate review 
procedure” that will oust a district court of its normal juris-
diction under the APA.39 Moreover, the availability of

39 As noted above, see n. 31, supra, litigation in the Claims Court can 
offer precisely the kind of “special and adequate review procedures” that 
are needed to remedy particular categories of past injuries or labors for 
which various federal statutes provide compensation. See n. 42, infra. 
Managing the relationships between States and the Federal Government 
that occur over time and that involve constantly shifting balance sheets re-
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any review of a disallowance decision in the Claims Court is 
doubtful.

The Claims Court does not have the general equitable pow-
ers of a district court to grant prospective relief. Indeed, we 
have stated categorically that “the Court of Claims has no 
power to grant equitable relief.”40 As the facts of these 
cases illustrate, the interaction between the State’s adminis-
tration of its responsibilities under an approved Medicaid 
plan and the Secretary’s interpretation of his regulations may 
make it appropriate for judicial review to culminate in the 
entry of declaratory or injunctive relief that requires the Sec-
retary to modify future practices. We are not willing to as-
sume, categorically, that a naked money judgment against 
the United States will always be an adequate substitute for 
prospective relief fashioned in the light of the rather complex 
ongoing relationship between the parties.41

Moreover, in some cases the jurisdiction of the Claims 
Court to entertain the action, or perhaps even to enter a spe-
cific money judgment against the United States, would be at 
least doubtful.42 Regarding the former dilemma: If a State 

quires a different sort of review and relief process. The APA is tailored to 
fit the latter situation; the Tucker Act, the former.

40 Richardson v. Morris, 409 U. S. 464, 465 (1973) (per curiam); see 
also, e. g., Glidden Co. v. Zdanok, 370 U. S. 530, 557 (1962) (opinion of 
Harlan, J.) (“From the beginning [the Court of Claims] has been given ju-
risdiction only to award damages, not specific relief”). Although Congress 
has subsequently given the Claims Court certain equitable powers in spe-
cific kinds of litigation, see 28 U. S. C. §§ 1491(a)(2)-(3), the statements 
from Richardson and Glidden are still applicable to actions involving re-
view of an agency’s administration of a grant-in-aid program.

41 See, e. g., Massachusetts n . Departmental Grant Appeals Bd. of 
Health and Human Services, 815 F. 2d, at 789 (suit for unique re-
imbursement of court-ordered abortions outside the APA’s waiver of sov-
ereign immunity only because the requested relief “is unlikely to have any 
significant prospective effect upon the ongoing grant-in-aid relationship be-
tween the Commonwealth and the United States”) (Coffin, J., concurring).

42 As a threshold matter, it is not altogether clear that the Claims Court 
would have jurisdiction under the Tucker Act, 28 U. S. C. § 1491(a)(1), to 
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elects to retain the amount covered by a disallowance until 
completion of review by the Grant Appeals Board, see 42 
U. S. C. § 1396b(d)(5); n. 3, supra, it will not be able to file 
suit in the Claims Court until after the disallowance is re-
couped from a future quarterly payment. It is no answer to 
suggest that a State will not be harmed as long as it retains 
the money, because its interest in planning future programs 

review a disallowance claim. To determine whether one may bring, pur-
suant to Tucker Act jurisdiction, a “claim against the United States 
founded . . . upon . . . any Act of Congress,” ibid., “one must always ask 
. . . whether the . . . legislation which the claimant cites can fairly be inter-
preted as mandating compensation by the Federal Government for the 
damage sustained.” Eastport S. S. Corp. n . United States, 372 F. 2d 
1002,1009 (1967) (cited with approval in United States v. Testan, 424 U. S. 
392, 398, 400 (1976)). Statutes that have been “interpreted as mandat-
ing compensation by the Federal Government for the damage sustained,” 
372 F. 2d, at 1009, generally are provisions such as the Back Pay Act, 5 
U. S. C. § 5596(b), see United States v. Testan, 424 U. S., at 405, and 37 
U. S. C. § 242 (1958 ed.) (repealed, see 76 Stat. 498 (1962)), which provided 
compensation to prisoners of war, see Bell v. United States, 366 U. S. 393, 
398 (1961). These laws attempt to compensate a particular class of per-
sons for past injuries or labors. In contrast, the statutory mandate of a 
federal grant-in-aid program directs the Secretary to pay money to the 
State, not as compensation for a past wrong, but to subsidize future state 
expenditures. See supra, at 900-901; see also United States v. Mottaz, 
476 U. S. 834, 850-851 (1986) (suit to force Government to buy property 
interests not viewed as “representing damages for the Government’s past 
acts, the essence of a Tucker Act claim for monetary relief”).

Moreover, Congress has not created an express cause of action providing 
for the review of disallowance decisions in the Claims Court. To construe 
statutes such as the Back Pay Act and the old 37 U. S. C. § 242, supra this 
page, as “mandating compensation by the Federal Government for the 
damage sustained,” 372 F. 2d, at 1009, one must imply from the language 
of such statutes a cause of action. The touchstone here, of course, is 
whether Congress intended a cause of action that it did not expressly pro-
vide. See, e. g., Thompson v. Thompson, 484 U. S. 174 (1988); Cort v. 
Ash, 422 U. S. 66 (1975). It seems likely that while Congress intended 
“shall pay” language in statutes such as the Back Pay Act to be self-
enforcing— i. e., to create both a right and a remedy—it intended similar 
language in § 1396b(a) of the Medicaid Act to provide merely a right, know-
ing that the APA provided for review of this sort of agency action.
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for groups such as the mentally retarded who must be trained 
in ICF’s may be more pressing than the monetary amount in 
dispute. Such planning may make it important to seek judi-
cial review—perhaps in the form of a motion for a prelimi-
nary injunction—as promptly as possible after the agency ac-
tion becomes final. A district court has jurisdiction both 
to grant such relief and to do so while the funds are still on 
the State’s side of the ledger (assuming administrative reme-
dies have been exhausted); the Claims Court can neither 
grant equitable relief, supra, at 905, nor act in any fashion 
so long as the Federal Government has not yet offset the dis-
allowed amount from a future payment. See § 1396b(d)(5); 
n. 3, supra.® Regarding the latter problem: Given the fact 
that the quarterly payments of federal money are actually ad-
vances against expenses that have not yet been incurred by 
the State, it is arguable that a dispute concerning the status 
of the open account is not one in which the State can claim an 
entitlement to a specific sum of money that the Federal Gov-
ernment owes to it.43 44

Further, the nature of the controversies that give rise to 
disallowance decisions typically involve state governmental 

43 It is important to remember that whether injunctive or declaratory re-
lief is appropriate in a given case will not always be apparent at the outset. 
Since, as a category of case, alleged “improper Medicaid disallowances” 
cannot always be adequately remedied in the Claims Court, as a jurisdic-
tional, or threshold matter, these actions should proceed in the district 
court. Then, the district court judge can award proper relief.

44 “The statute requires that the Secretary of HHS recover disallowed 
Medicaid payments by offsetting such payments against future quarterly 
advances. 42 U. S. C. § 1396b(d)(2). It cannot be determined from the 
record whether this procedure has been followed in the instant case. 
Judge Blumenfeld assumed that once his decision was filed, HHS would 
‘promptly restore any setoff already taken.’ Connecticut v. Schweiker, 
557 F. Supp. [1077,] 1091 [(Conn. 1983)]. Again, the record is silent on 
whether HHS had done so. However, the parties have not requested 
judicial resolution of the matter.” Connecticut Dept, of Income Mainte-
nance v. Heckler, 731 F. 2d 1052, 1055, n. 3 (CA2 1984), aff’d, 471 U. S. 
524 (1985).
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activities that a district court would be in a better position to 
understand and evaluate than a single tribunal headquar-
tered in Washington. We have a settled and firm policy of 
deferring to regional courts of appeals in matters that involve 
the construction of state law.45 That policy applies with spe-
cial force in this context because neither the Claims Court 
nor the Court of Appeals for the Federal Circuit has any spe-
cial expertise in considering the state-law aspects of the 
controversies that give rise to disallowances under grant-in- 
aid programs. It would be nothing less than remarkable to 
conclude that Congress intended judicial review of these com-
plex questions of federal-state interaction to be reviewed in a 
specialized forum such as the Court of Claims. More specifi-
cally, it is anomalous to assume that Congress would channel 
the review of compliance decisions to the regional courts of 
appeals, see 42 U. S. C. § 1316(a)(3); supra, at 885, and yet 
intend that the same type of questions arising in the disallow-
ance context should be resolved by the Claims Court or the 
Federal Circuit.46

45See, e. g., Brockett v. Spokane Arcades, Inc., 472 U. S. 491, 499-500 
(1985); Bishop n . Wood, 426 U. S. 341, 345-346 (1976); Cart n . Ash, 422 
U. S. 66, 73, n. 6 (1975).

46 See Delaware Div. of Health and Social Services v. Department of 
Health and Human Services, 665 F. Supp. 1104, 1117, n. 15 (Del. 1987) 
(pointing out this anomaly). It should be remembered that in the Federal 
Courts Improvement Act of 1982, Congress established the United States 
Claims Court to replace the old Court of Claims, pursuant to its Article I 
powers. See 28 U. S. C. § 171(a). Claims Court judges, unlike the life- 
tenured Article III judges who sit in district courts, serve for limited terms 
of 15 years. See 28 U. S. C. § 172(a). Although it is true that the Fed-
eral Circuit is an Article III court, it seems highly unlikely that Congress 
intended to designate an Article I court as the primary forum for judicial 
review of agency action that may involve questions of policy that can arise 
in cases such as these.

In rejecting the Government’s plea for Claims Court jurisdiction in a 
similar case, Judge Wright of the Delaware District Court explained “the 
importance of District Court review of agency action”:
“[T]he policies of the APA take precedence over the purposes of the Tucker 
Act. In the conflict between two statutes, established principles of statu-
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IV
We agree with the position advanced by the State in its 

cross-petition—that the judgments of the District Court 
should have been affirmed in their entirety—for two inde-
pendent reasons. First, neither of the District Court’s or-
ders in these cases was a “money judgment,” as the Court of 
Appeals held. The first order (followed in the second, see 
Part I, supra) simply “reversed” the “decision of the Depart-
ment Grant Appeals Board of the United States Department 
of Health and Human Services in Decision No. 438 (May 31, 
1983).”47 It is true that it describes Decision No. 438 as 
one that had disallowed reimbursement of $6,414,964 to the 
State, but it did not order that amount to be paid, and it 
did not purport to be based on a finding that the Federal Gov- 

tory construction mandate a broad construction of the APA and a narrow 
interpretation of the Tucker Act. The Court of Claims is a court of limited 
jurisdiction, because its jurisdiction is statutorily granted and it is to be 
strictly construed.

“Much recent academic writing emphasizes the importance of District 
Court review of agency action. The theoretical justification for judicial 
review of agency action is grounded in concerns about constraining the ex-
ercise of discretionary power by administrative agencies. That power is 
legitimized by the technical expertise of agencies. But judicial review 
promotes fidelity to statutory requirements, and, when congresional intent 
is ambiguous, it increases the likelihood that the regulatory process will be 
a responsible exercise of discretion.

“The policies of the APA take precedence over the Tucker Act and plain-
tiff’s action should properly be treated as a final agency action reviewable 
in District Court.” 665 F. Supp., at 1117-1118 (citations omitted).

47 The full text of the District Court’s judgment reads as follows:
“For the reasons set forth in this Court’s August 27, 1985 Memorandum 

and Order, it is hereby ordered and adjudged that the decision of the 
Department Grant Appeals Board of the United States Department of 
Health and Human Services in Decision No. 438 (May 31, 1983) which dis-
allowed reimbursement to the Commonwealth of Massachusetts the sum of 
$6,414,964 in federal financial participation under the Medicaid program, 
42 U. S. C. §§ 1396 et seq., is reversed.

“Dated this 7th day of October, 1985.” App. to Pet. for Cert. 32a.
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eminent owed Massachusetts that amount, or indeed, any 
amount of money. Granted, the judgment tells the United 
States that it may not disallow the reimbursement on the 
grounds given, and thus it is likely that the Government will 
abide by this declaration and reimburse Massachusetts the 
requested sum. But to the extent that the District Court’s 
judgment engenders this result, this outcome is a mere by-
product of that court’s primary function of reviewing the Sec-
retary’s interpretation of federal law.

Second, even if the District Court’s orders are construed in 
part as orders for the payment of money by the Federal Gov-
ernment to the State, such payments are not “money dam-
ages,” see Part II, supra, and the orders are not excepted 
from §702’s grant of power by §704, see Part III, supra. 
That is, since the orders are for specific relief (they undo 
the Secretary’s refusal to reimburse the State) rather than 
for money damages (they do not provide relief that substi-
tutes for that which ought to have been done) they are 
within the District Court’s jurisdiction under § 702’s waiver 
of sovereign immunity. See Part II, supra. The District 
Court’s jurisdiction to award complete relief in these cases is 
not barred by the possibility that a purely monetary judg-
ment may be entered in the Claims Court. See Part III, 
supra.48

48 It is often assumed that the Claims Court has exclusive jurisdiction of 
Tucker Act claims for more than $10,000. (Title 28 U. S. C. § 1346(a)(2) 
expressly authorizes concurrent jurisdiction in the district courts and the 
Claims Court for claims under $10,000.) That assumption is not based on 
any language in the Tucker Act granting such exclusive jurisdiction to the 
Claims Court. Rather, that court’s jurisdiction is “exclusive” only to the 
extent that Congress has not granted any other court authority to hear the 
claims that may be decided by the Claims Court. If, however, § 702 of the 
APA is construed to authorize a district court to grant monetary relief— 
other than traditional “money damages”—as an incident to the complete 
relief that is appropriate in the review of agency action, the fact that the 
purely monetary aspects of the case could have been decided in the Claims
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The question whether the District Court had the power to 
enter the orders it did is governed by the plain language of 5 
U. S. C. § 706.* 49 It seems perfectly clear that, as “the review-
ing court,” the District Court had the authority to “hold unlaw-
ful and set aside agency action” that it found to be “not in ac-
cordance with law. ” As long as it had jurisdiction under § 702 
to review the disallowance orders of the Secretary, it also had 
the authority to grant the complete relief authorized by § 706. 
Neither the APA nor any of our decisions required the Court of 
Appeals to split either of these cases into two parts.50

Court is not a sufficient reason to bar that aspect of the relief available in a 
district court.

49 Section 706 provides:
“To the extent necessary to decision and when presented, the reviewing 

court shall decide all relevant questions of law, interpret constitutional and 
statutory provisions, and determine the meaning or applicability of the 
terms of an agency action. The reviewing court shall—

“(1) compel agency action unlawfully withheld or unreasonably delayed; 
and

“(2) hold unlawful and set aside agency action, findings, and conclusions 
found to be—

“(A) arbitrary, capricious, an abuse of discretion, or otherwise not in ac-
cordance with law;

“(B) contrary to constitutional right, power, privilege, or immunity;
“(C) in excess of statutory jurisdiction, authority, or limitations, or 

short of statutory right;
“(D) without observance of procedure required by law;
“(E) unsupported by substantial evidence in a case subject to sections 

556 and 557 of this title or otherwise reviewed on the record of an agency 
hearing provided by statute; or

“(F) unwarranted by the facts to the extent that the facts are subject to 
trial de novo by the reviewing court.

“In making the foregoing determinations, the court shall review the 
whole record or those parts of it cited by a party, and due account shall be 
taken of the rule of prejudicial error.”

“See, e. g., Delaware Div. of Health and Social Services v. Department 
of Health and Human Services, 665 F. Supp., at 1117 (“[Bifurcated pro-
ceedings . . . would add another layer of complexity to an arena already 
straining under excess jurisdictional baggage and procedural weightiness”).
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In his explanation to Congress of the basic purpose of what 
became the 1976 amendment to the APA, Dean Cramton en-
dorsed the view that ‘“today the doctrine [of sovereign im-
munity] may be satisfactory to technicians but not at all to 
persons whose main concern is with justice. . . . The trou-
ble with the sovereign immunity doctrine is that it interferes 
with consideration of practical matters, and transforms ev-
erything into a play on words.’”51 In our judgment a fair 
consideration of “practical matters” supports the conclusion 
that the district courts and the regional courts of appeals 
have jurisdiction to review agency action of the kind involved 
in these cases and to grant the complete relief authorized by 
§706. Accordingly, the Court of Appeals should have af-
firmed the judgments of the District Court in their entirety.

Thus, we affirm in part, reverse in part, and remand to the 
Court of Appeals for further proceedings consistent with this 
opinion.

It is so ordered.

Justi ce  White , concurring in the judgment.
The Court construes the District Court’s orders as not hav-

ing entered a judgment for money damages within the mean-
ing of 5 U. S. C. § 702. I am prepared to accept that view of 
what the District Court did, although the Court of Appeals 
had a different view.

The Court’s opinion, as I understand it, also concludes that 
the District Court, in the circumstances present here, would 
have had jurisdiction to entertain and expressly grant a 
prayer for a money judgment against the United States. I 
am unprepared to agree with this aspect of the opinion and 
hence concur only in the result the Court reaches with re-
spect to the construction of § 702.

611970 Hearing, at 115 (quoting Carrow, Sovereign Immunity in Admin-
istrative Law—A New Diagnosis, 9 J. Pub. L. 1, 22 (1960) (in turn quoting 
letter written by Professor Walter Gellhom)).
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The Court is correct in holding that § 704 does not bar Dis-
trict Court review of the challenged orders, the reason being 
that the Claims Court could not entertain and grant the 
claims presented to and granted by the District Court. I 
thus agree with the result reached in Part III of the Court’s 
opinion.

Justic e  Scalia , with whom The  Chief  Justi ce  and Jus -
tice  Kennedy  join, dissenting.

The Court holds for the State because it finds that these 
suits do not seek money damages, and involve claims for 
which there is no “adequate remedy” in the Claims Court. I 
disagree with both propositions, and therefore respectfully 
dissent.

I
“The States of the Union, like all other entities, are barred 

by federal sovereign immunity from suing the United States 
in the absence of an express waiver of this immunity by Con-
gress.” Block v. North Dakota ex rel. Bd. of Univ, and 
School Lands, 461 U. S. 273, 280 (1983). For this waiver, 
the Commonwealth of Massachusetts (hereafter respondent) 
relies on a provision added to § 10 of the Administrative Pro-
cedure Act (APA) in 1976:

“An action in a court of the United States seeking relief 
other than money damages and stating a claim that an 
agency or an officer or employee thereof acted or failed 
to act in an official capacity or under color of legal 
authority shall not be dismissed nor relief therein be 
denied on the ground that it is against the United States 
or that the United States is an indispensable party.” 5 
U. S. C. § 702 (emphasis added).

The Government contends that respondent’s lawsuits seek 
“money damages” and therefore § 702 is unavailing.

In legal parlance, the term “damages” refers to money 
awarded as reparation for injury resulting from breach of 
legal duty. Webster’s Third New International Dictionary 
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571 (1981); Black’s Law Dictionary 351-352 (5th ed. 1979); D. 
Dobbs, Law of Remedies §3.1, p. 135 (1973); W. Hale, Law 
of Damages 1 (Cooley 2d ed. 1912). Thus the phrase “money 
damages” is something of a redundancy, but it is, nonethe-
less, a common usage and refers to one of the two broad cate-
gories of judicial relief in the common-law system. The 
other, of course, is denominated “specific relief.” Whereas 
damages compensate the plaintiff for a loss, specific relief 
prevents or undoes the loss—for example, by ordering return 
to the plaintiff of the precise property that has been wrong-
fully taken, or by enjoining acts that would damage the plain-
tiff’s person or property. See 5A A. Corbin, Contracts 
§1141, p. 113 (1964); Dobbs, supra, at 135.

The use of the term “damages” (or “money damages”) in 
a context dealing with legal remedies would naturally be 
thought to advert to this classic distinction. This inter-
pretation is reinforced by the desirability of reading § 702 in 
pari materia with the Tucker Act, 28 U. S. C. § 1491, which 
grants the Claims Court jurisdiction over certain suits 
against the Government. Although the Tucker Act is not 
expressly limited to claims for money damages, it “has long 
been construed as authorizing only actions for money 
judgments and not suits for equitable relief against the 
United States. See United States v. Jones, 131 U. S. 1 
(1889). The reason for the distinction flows from the fact 
that the Court of Claims has no power to grant equitable re-
lief . . . .” Richardson n . Morris, 409 U. S. 464, 465 (1973) 
(per curiam); see Lee v. Thornton, 420 U. S. 139, 140 (1975) 
(per curiam) (Tucker Act jurisdiction empowers courts “to 
award damages but not to grant injunctive or declaratory re-
lief”); United States v. King, 395 U. S. 1, 3 (1969) (relief the 
Claims Court can give is “limited to actual, presently due 
money damages from the United States”); Glidden Co. v. 
Zdanok, 370 U. S. 530, 557 (1962) (Harlan, J., announcing 
the judgment of the Court) (“From the beginning [the Court 
of Claims] has been given jurisdiction only to award dam-
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ages, not specific relief”). Since under the Tucker Act the 
absence of Claims Court jurisdiction generally turns upon the 
distinction between money damages and specific relief,1 it is 
sensible, if possible (and here it is not only possible but most 
natural), to interpret §702 so that the presence of district 
court jurisdiction will turn upon the same distinction. Oth-
erwise, there would be a gap in the scheme of relief—an ut-
terly irrational gap, which we have no reason to believe was 
intended.

The Court agrees that “the words ‘money damages’ [were 
not intended to] have any meaning other than the ordinary 
understanding of the term as used in the common law for cen-
turies,” ante, at 897, and that §702 encompasses “the time- 
honored distinction between damages and specific relief,” 
ibid. It concludes, however, that respondent’s suits seek 
the latter and not the former. The first theory the Court 
puts forward to support this conclusion is that, “insofar as 
[respondent’s] complaints sought declaratory and injunctive 
relief, they were certainly not actions for money damages,” 
ante, at 893, and since the District Court simply reversed the 
decision of the Departmental Grant Appeals Board, “neither 
of [its] orders in this case was a ‘money judgment,’” ante, at 
909. I cannot agree (nor do I think the Court really agrees) 
with this reasoning. If the jurisdictional division established 
by Congress is not to be reduced to an absurdity, the line be-
tween damages and specific relief must surely be drawn on 
the basis of the substance of the claim, and not its mere form. 
It does not take much lawyerly inventiveness to convert a 

1 In 1972 the Tucker Act was amended to give the Claims Court jurisdic-
tion to issue “orders directing restoration to office or position, placement 
in appropriate duty or retirement status, and correction of applicable 
records,” and “[i]n any case within its jurisdiction,... to remand appropri-
ate matters to any administrative or executive body or official with such 
direction as it may deem proper and just.” 28 U. S. C. § 1491(a)(2). In 
1982 the Tucker Act was again amended to give the Claims Court exclusive 
jurisdiction to grant declaratory and equitable relief “on any contract claim 
brought before the contract is awarded.” 28 U. S. C. § 1491(a)(3).
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claim for payment of a past due sum (damages) into a prayer 
for an injunction against refusing to pay the sum, or for a dec-
laration that the sum must be paid, or for an order reversing 
the agency’s decision not to pay. It is not surprising, there-
fore, that “in the ‘murky’ area of Tucker Act jurisprudence 
. . . one of the few clearly established principles is that the 
substance of the pleadings must prevail over their form,” 
Amoco Production Co. v. Model, 815 F. 2d 352, 361 (CA5 
1987), cert, pending, No. 87-372. All the Courts of Appeals 
that to my knowledge have addressed the issue, 12 out of 13, 
are unanimous that district court jurisdiction is not estab-
lished merely because a suit fails to pray for a money judg-
ment. See, e. g., Massachusetts n . Departmental Grant Ap-
peals Bd. of Health and Human Services, 815 F. 2d 778, 783 
(CAI 1987); B. K. Instrument, Inc. v. United States, 715 F. 
2d 713, 727 (CA2 1983); Hahn v. United States, 757 F. 2d 
581, 589 (CA3 1985); Portsmouth Redevelopment & Housing 
Authority n . Pierce, 706 F. 2d 471, 474 (CA4), cert, denied, 
464 U. S. 960 (1983); Alabama Rural Fire Ins. Co. v. 
Naylor, 530 F. 2d 1221, 1228-1230 (CA5 1976); Tennessee ex 
rel. Leech n . Dole, 749 F. 2d 331, 336 (CA6 1984), cert, de-
nied, 472 U. S. 1018 (1985); Clark n . United States, 596 F. 2d 
252, 253-254 (CA7 1979) (per curiam); Minnesota ex rel. 
Noot v. Heckler, 718 F. 2d 852, 859, n. 12 (CA8 1983); Rowe 
n . United States, 633 F. 2d 799, 802 (CA9 1980); United 
States v. Kansas City, 761 F. 2d 605, 608-609 (CAIO 1985); 
Megapulse, Inc. v. Lewis, 217 U. S. App. D. C. 397, 405, 
672 F. 2d 959, 967 (1982); Chula Vista City School Dist. v. 
Bennett, 824 F. 2d 1573, 1579 (CA Fed. 1987). The Court 
cannot intend to stand by a theory that obliterates § 702’s ju-
risdictional requirements, that permits every Claims Court 
suit to be brought in district court merely because the com-
plaint prays for injunctive relief, and that is contrary to the 
law of all 12 Circuits that have addressed the issue. There-
fore, although the Court describes this first theory as an “in-
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dependent reaso[n]” for its conclusion, ante, at 909, I must 
believe that its decision actually rests on different grounds.

The Court’s second theory is that “the monetary aspects of 
the relief that the State sought are not ‘money damages’ as 
that term is used in the law,” ante, at 893; see ante, at 910. 
This at least focuses on the right question: whether the claim 
is in substance one for money damages. But the reason the 
Court gives for answering the question negatively, that re-
spondent’s suits are not “seeking money in compensation for 
the damage sustained by the failure of the Federal Govern-
ment to pay as mandated,” ante, at 900, is simply wrong. 
Respondent sought money to compensate for the monetary 
loss (damage) it sustained by expending resources to provide 
services to the mentally retarded in reliance on the Govern-
ment’s statutory duty to reimburse, just as a Government 
contractor’s suit seeks compensation for the loss the contrac-
tor sustains by expending resources to provide services to 
the Government in reliance on the Government’s contractual 
duty to pay. Respondent’s lawsuits thus precisely fit the 
classic definition of suits for money damages.2 It is true, of 
course, that they also fit a general description of a suit for spe-

2 The Court points out that “the specific agency action that reverses a 
disallowance decision is described as ‘restitution’ in the statute [42 U. S. C. 
§ 1316(c)].” Ante, at 893. I doubt that the term in the statute is a term of 
art, or has anything to do with the issue before us here. But if the Court 
means to suggest otherwise, I point out that “restitution” in the judicial 
context commonly consists of money damages. See E. Farnsworth, Con-
tracts § 12.20, p. 911 (1982). Accordingly, in Acme Process Equipment 
Co. v. United States, 171 Ct. Cl. 324, 357-358, 347 F. 2d 509, 529 (1965), 
the Court of Claims held that it had jurisdiction over claims for restitution, 
since they are not claims for specific relief. Although we reversed that 
judgment on the merits, we did not question its jurisdictional holding, but 
rather ourselves described the suit as one “to recover damages for breach 
of a contract.” United States v. Acme Process Equipment Co., 385 U. S. 
138 (1966). The Court of Claims has continued to exercise jurisdiction 
over claims for restitutionary “damages” for breach of contract. See, e. g., 
Kurz & Root Co. v. United States, 227 Ct. Cl. 522, 531-532 (1981); Arizona 
v. United States, 216 Ct. Cl. 221, 237-238, 575 F. 2d 855, 864-865 (1978).
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cific relief, since the award of money undoes a loss by giving 
respondent the very thing (money) to which it was legally en-
titled. As the Court recognizes, however, the terms “dam-
ages” and “specific relief” have been “used in the common law 
for centuries,” ante, at 897, and have meanings well estab-
lished by tradition. Part of that tradition was that a suit 
seeking to recover a past due sum of money that does no 
more than compensate a plaintiff’s loss is a suit for damages, 
not specific relief; a successful plaintiff thus obtains not a 
decree of specific performance requiring the defendant to pay 
the sum due on threat of punishment for contempt, but 
rather a money judgment permitting the plaintiff to order 
“the sheriff to seize and sell so much of the defendant’s prop-
erty as was required to pay the plaintiff.” Farnsworth, 
Legal Remedies for Breach of Contract, 70 Colum. L. Rev. 
1145, 1152 (1970). Those rare suits for a sum of money that 
were not suits for money damages (and that resulted at com-
mon law in an order to the defendant rather than a judgment 
executable by the sheriff) did not seek to compensate the 
plaintiff for a past loss in the amount awarded, but rather to 
prevent future losses that were either incalculable or would 
be greater than the sum awarded. Id., at 1154; 5A A. 
Corbin, Contracts §1142, pp. 117-126 (1964); H. McClintock, 
Principles of Equity § 60, p. 149 (2d ed 1948); T. Waterman, 
Specific Performance of Contracts §20, p. 25 (1881). Spe-
cific relief was available, for example, to enforce a promise to 
loan a sum of money when the unavailability of alternative fi-
nancing would leave the plaintiff with injuries that are diffi-
cult to value; or to enforce an obligor’s duty to make future 
monthly payments, after the obligor had consistently refused 
to make past payments concededly due, and thus threatened 
the obligee with the burden of bringing multiple damages ac-
tions. Almost invariably, however, suits seeking (whether 
by judgment, injunction, or declaration) to compel the de-
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fendant to pay a sum of money3 to the plaintiff are suits for 
“money damages,” as that phrase has traditionally been ap-
plied, since they seek no more than compensation for loss re-
sulting from the defendant’s breach of legal duty. The 
present cases are quite clearly of this usual sort.

The Court’s second theory, that “the monetary aspects of 
the relief that the State sought are not ‘money damages,’” 
ante, at 893, is not only wrong, but it produces the same 
disastrous consequences as the first theory. As discussed 
above, see supra, at 913-915, and as the Court recognizes, 
see ante, at 905, and n. 40, the Claims Court has jurisdiction 
only to award damages, not specific relief. But if actions 
seeking past due sums are actions for specific relief, since 
“they undo the [Government’s] refusal” to pay the plaintiff, 
ante, at 910, then the Claims Court is out of business. Al-
most its entire docket fits this description. In the past, typi-
cal actions have included suits by Government employees to 
obtain money allegedly due by statute which the Government 
refused to pay. See, e. g., Ellis v. United States, 222 Ct. 
Cl. 65, 610 F. 2d 760 (1979) (claim under 5 U. S. C. § 8336(c), 
entitling law enforcement officers and firefighters to special 
retirement benefits); Friedman v. United States, 159 Ct. Cl. 
1, 30-31, 310 F. 2d 381, 396-397 (1962) (claim under 10 
U. S. C. §1201 et seq., entitling servicemen to disability 
retirement benefits), cert, denied sub nom. Lipp v. United 
States, 373 U. S. 932 (1963); Smykowski v. United States, 227 
Ct. Cl. 284, 285, 647 F. 2d 1103, 1104 (1981) (claim under 

3 Suit for a sum of money is to be distinguished from suit for specific 
currency or coins in which the plaintiff claims a present possessory inter-
est. Specific relief is available for that, through a suit at law for replevin 
or detinue, see generally, D. Dobbs, Law of Remedies § 5.13, p. 399 (1973); 
J. Cribbett, Cases and Materials on Judicial Remedies §3, pp. 94-116 
(1954), or through a suit in equity for injunctive relief, if the currency or 
coins in question (for example, a collection of rare coins) are “unique” or 
have an incalculable value. That is obviously not the case here. Re-
spondent seeks fungible funds, not any particular notes in the United 
States Treasury.
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42 U. S. C. §§3796-3796c, granting survivors’ death benefits 
for public safety officers). Another large category of the 
Claims Court’s former jurisdiction consisted of suits for 
money allegedly due under Government grant programs that 
the Government refused to pay. See, e. g., Missouri Health 
& Medical Organization, Inc. v. United States, 226 Ct. Cl. 
274, 277-279, 641 F. 2d 870, 873 (1981) (grant awarded 
by Public Health Service); Idaho Migrant Council, Inc. v. 
United States, 9 Cl. Ct. 85, 88 (1985) (“The United States, for 
public purposes, has undertaken numerous programs to make 
grant funds available to various governmental and private 
organizations. Many hundreds of grants are made each year 
to states, municipalities, schools and colleges and other pub-
lic and private organizations. . . . Obligations of the United 
States assumed in [grant] programs... are within this court’s 
Tucker Act jurisdiction”). All these suits, and even actions 
for tax refunds, see, e. g., Yamamoto v. United States, 9 Cl. 
Ct. 207 (1985), are now disclosed to be actions for specific re-
lief and beyond the Claims Court’s jurisdiction, since they 
merely seek “to enforce the statutory mandate. . . which hap-
pens to be one for the payment of money,” ante, at 900.

Most of these suits will now have to be brought in the dis-
trict courts, as suits for specific relief “to undo the Govern-
ment’s refusal to pay.” Alas, however, not all can be. The 
most regrettable consequence of the Court’s analysis is its 
effect upon suits for a sum owed under a contract with the 
Government. In the past, the Claims Court has routinely 
exercised jurisdiction over a seller’s action for the price. 
See, e. g., Dairylea Cooperative, Inc. v. United States, 210 
Ct. Cl. 46, 535 F. 2d 24 (1976); Northern Helen Co. v. United 
States, 197 Ct. Cl. 118, 455 F. 2d 546 (1972); Paisner v. 
United States, 138 Ct. Cl. 420, 150 F. Supp. 835 (1957), cert, 
denied, 355 U. S. 941 (1958); R. M. Hollingshead Corp. v. 
United States, 124 Ct. Cl. 681, 111 F. Supp. 285 (1953). But 
since, on the Court’s theory, such a suit is not a suit for 
money damages but rather for specific relief, that jurisdiction 
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will have to be abandoned. Unfortunately, however, those 
suits will not lie in district court either. It is settled that 
sovereign immunity bars a suit against the United States for 
specific performance of a contract, see Larson v. Domestic & 
Foreign Commerce Corp., 337 U. S. 682 (1949), and that this 
bar was not disturbed by the 1976 amendment to § 702, see 
Spectrum Leasing Corp. n . United States, 246 U. S. App. 
D. C. 258, 260, and n. 2, 262, 764 F. 2d 891, 893, and n. 2, 895 
(1985); Sea-Land Service, Inc. v. Brown, 600 F. 2d 429, 
432-433 (CA3 1979); American Science & Engineering, Inc. 
v. Calif ano, 571 F. 2d 58, 63 (CAI 1978). Thus, the Court of 
Appeals for the District of Columbia Circuit, applying the 
logic (which the Court has today specifically adopted as its 
own, ante, at 894-896, 901) of its earlier decision in Mary-
land Dept, of Human Resources v. Department of Health 
and Human Services, 246 U. S. App. D. C. 180, 763 F. 2d 
1441 (1985), has held that a contractor cannot sue the Govern-
ment in district court for the amount due under a contract, 
not because that would be a suit for money damages within 
the exclusive jurisdiction of the Claims Court, but because it 
is a suit for specific performance of the contract. Spectrum 
Leasing Corp. v. United States, supra, at 262, 764 F. 2d, at 
895. But since the Claims Court is also barred from grant-
ing specific performance, the Court’s theory, in addition to 
leaving the Claims Court without a docket, leaves the con-
tractor without a forum.

I am sure, however, that neither the judges of the Claims 
Court nor Government contractors need worry. The Court 
cannot possibly mean what it says today—except, of course, 
the judgment. What that leaves, unfortunately, is a judg-
ment without a reason.

II
I agree with the Court that sovereign immunity does not 

bar respondent’s actions insofar as they seek injunctive or de-
claratory relief with prospective effect. An action seeking 
an order that will prevent the wrongful disallowance of fu-
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ture claims is an action seeking specific relief and not dam-
ages, since no damage has yet occurred. Cf. United States 
v. Testan, 424 U. S. 392, 403 (1976) (distinguishing “between 
prospective reclassification, on the one hand, and retroactive 
reclassification resulting in money damages, on the other”).

I do not agree, however, that respondent can pursue these 
suits in district court, as it has sought to, under the provi-
sions of the APA, since in my view they are barred by 5 
U. S. C. §704, which is entitled “Actions reviewable,” and 
which reads in relevant part:

“Agency action made reviewable by statute and final 
agency action for which there is no other adequate rem-
edy in a court are subject to judicial review.”

The purpose and effect of this provision is to establish that 
the APA “does not provide additional judicial remedies in 
situations where the Congress has provided special and ade-
quate review procedures.” Attorney General’s Manual on 
the Administrative Procedure Act § 10(c), p. 101 (1947); see 
Estate of Watson v. Blumenthal, 586 F. 2d 925, 934 (CA2 
1978); Alabama Rural Fire Ins. Co. n . Naylor, 530 F. 2d, 
at 1230; International Engineering Co. v. Richardson, 167 
U. S. App. D. C. 396, 403, 512 F. 2d 573, 580 (1975); Warner 
n . Cox, 487 F. 2d 1301, 1304 (CA5 1974); Mohawk Airlines, 
Inc. v. CAB, 117 U. S. App. D. C. 326, 329 F. 2d 894 
(1964); Ove Gustavsson Contracting Co. v. Floete, 278 F. 2d 
912, 914 (CA2 1960); K. Davis, Administrative Law §211, 
p. 720 (1951). Respondent has an adequate remedy in a 
court and may not proceed under the APA in the District 
Court because (1) an action for reimbursement may be 
brought in the Claims Court pursuant to the Tucker Act, and 
(2) that action provides all the relief respondent seeks.

The Tucker Act grants the Claims Court
“jurisdiction to render judgment upon any claim against 
the United States founded either upon the Constitution, 
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or any Act of Congress or any regulation of an executive 
department, or upon any express or implied contract 
with the United States, or for liquidated or unliquidated 
damages in cases not sounding in tort.” 28 U. S. C. 
§ 1491(a)(1).

The Claims Court has not always clearly identified which of 
the several branches of jurisdiction recited in this provision it 
is proceeding under. It has held that Government grant in-
struments, although not formal contracts, give rise to en-
forceable obligations analogous to contracts. See, e. g., 
Missouri Health & Medical Organization, Inc. v. United 
States, 226 Ct. Cl., at 278, 641 F. 2d, at 873; Idaho Migrant 
Council, Inc. v. United States, 9 Cl. Ct., at 89. The Med-
icaid Act itself can be analogized to a unilateral offer for 
contract—offering to pay specified sums in return for the 
performance of specified services and inviting the States to 
accept the offer by performance. But regardless of the pro-
priety of invoking the Claims Court’s contractual jurisdiction, 
I agree with the Secretary that respondent can assert a claim 
“founded . . . upon [an] Act of Congress,” to wit, the Medic-
aid provision mandating that “the Secretary (except as other-
wise provided in this section) shall pay to each State which 
has a plan approved under this subchapter” the amounts 
specified by statutory formula. 42 U. S. C. § 1396b(a) (em-
phasis added).

We have held that a statute does not create a cause of ac-
tion for money damages unless it “ ‘can fairly be interpreted 
as mandating compensation by the Federal Government for 
the damage sustained.’” United States v. Testan, supra, 
at 400, quoting Eastport S. S. Corp. v. United States, 178 
Ct. Cl. 599, 607, 372 F. 2d 1002, 1009 (1967). Although 
§ 1396b(a) does not, in so many words, mandate damages, a 
statute commanding the payment of a specified amount of 
money by the United States impliedly authorizes (absent 
other indication) a claim for damages in the defaulted 
amount. See, e. g., Bell v. United States, 366 U. S. 393, 398 
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(1961) (claim brought under statute providing that captured 
soldiers “shall be entitled to receive” specified amounts); Sul-
livan v. United States, 4 CL Ct. 70, 72 (1983) (claim brought 
under 5 U. S. C. § 5595(b)(2), providing that employees are 
“entitled to be paid severance pay” in specified amounts), 
aff’d, 742 F. 2d 628 (CA Fed. 1984) (per curiam); Ellis v. 
United States, 222 Ct. Cl. 65, 610 F. 2d 760 (1979) (claim 
under 5 U. S. C. § 8336(c), entitling law enforcement officers 
and firefighters to special retirement benefits); Friedman v. 
United States, 159 Ct. CL, at 30-31, 310 F. 2d, at 396-397 
(claim under 10 U. S. C. §1201 et seq., entitling servicemen 
to disability retirement benefits), cert, denied sub nom. Lipp 
n . United States, 373 U. S. 932 (1963); Smykowski n . United 
States, 227 Ct. CL, at 285, 647 F. 2d, at 1104 (claim under 42 
U. S. C. §§ 3796-3796c, granting survivors’ death benefits 
for public safety officers); Biagioli v. United States, 2 CL Ct. 
304, 306-307 (1983) (claim brought under 5 U. S. C. §5596, 
providing that employees subject to unjustified personnel ac-
tion are “entitled ... to receive” backpay); see also Testan, 
supra, at 406 (dicta) (“Congress . . . has provided specifically 
. . . in the Back Pay Act [5 U. S. C. § 5596] for the award of 
money damages for a wrongful deprivation of pay”).

I conclude, therefore, that respondent may bring an action 
in the Claims Court based on § 1396b(a). The Court does not 
disagree with this conclusion but does comment that “[i]t 
seems likely that while Congress intended ‘shall pay’ lan-
guage in statutes such as the Back Pay Act to be self-
enforcing— i. e., to create both a right and a remedy—it in-
tended similar language in § 1396b(a) of the Medicaid Act to 
provide merely a right, knowing that the APA provided for 
review of this sort of agency action.” Ante, at 906, n. 42. 
I fail to understand this reasoning, if it is intended as rea-
soning rather than as an unsupported conclusion. The only 
basis the Court provides for treating differently statutes with 
identical language is that Congress knew “that the APA pro-
vided for review of this sort of agency action [i. e., denial of 
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Medicare reimbursement].” Ibid. But that does not distin-
guish the Medicaid Act from any statute enacted after 1946 
when the APA became effective, including the Back Pay Act, 
5 U. S. C. § 5596, and most other statutory bases for Claims 
Court jurisdiction.

There remains to be considered whether the relief avail-
able in the Claims Court, damages for failure to pay a past 
due allocation, is an “adequate remedy” within the meaning 
of §704. Like the term “damages,” the phrase “adequate 
remedy” is not of recent coinage. It has an established, 
centuries-old, common-law meaning in the context of specific 
relief—to wit, that specific relief will be denied when dam-
ages are available and are sufficient to make the plaintiff 
whole. See, e. g., 1 W. Holdsworth, A History of English 
Law 457 (7th ed. 1956) (by the 18th century “it was settled 
that equity would only grant specific relief if damages were 
not an adequate remedy”). Thus, even though a plaintiff 
may often prefer a judicial order enjoining a harmful act or 
omission before it occurs, damages after the fact are consid-
ered an “adequate remedy” in all but the most extraordinary 
cases. See, e. g., Schoenthal v. Irving Trust Co., 287 U. S. 
92, 94 (1932); Gaines v. Miller, 111 U. S. 395, 397-398 (1884); 
5A A. Corbin, Contracts § 1136, pp. 95-96, § 1142, pp. 117- 
120 (1964); H. Hunter, Modern Law of Contracts: Breaches 
and Remedies 5I6.01[3], pp. 6-7 to 6-8 (1986); Farnsworth, 
70 Colum. L. Rev. 1154; cf. Ruckelshaus v. Monsanto Co., 
467 U. S. 986, 1017 (1984). There may be circumstances in 
which damages relief in the Claims Court is available, but is 
not an adequate remedy. For example, if a State could prove 
that the Secretary intended in the future to deny Medicaid 
reimbursement in bad faith, forcing the State to commence a 
new suit for each disputed period, an action for injunctive 
relief in district court would lie. See, e. g., Franklin Tele-
graph Co. v. Harrison, 145 U. S. 459, 474 (1892). Or if a 
State wished to set up a new program providing certain serv-
ices that the Secretary had made clear his intention to dis-
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allow for reimbursement, an action seeking a declaration as 
to the correct interpretation of the statute would lie, since 
it would be necessary to prevent the irreparable injury of 
either forgoing a reimbursable program or mistakenly ex-
pending state funds that will not be reimbursed. But absent 
such unusual circumstances, the availability of damages in 
the Claims Court precludes suit in district court under the 
provision of the APA permitting review of “agency action for 
which there is no other adequate remedy.” See Estate of 
Watson v. Blumenthal, 586 F. 2d, at 934 (emphasis omitted); 
Warner v. Cox, 487 F. 2d, at 1304; Mohawk Airlines, Inc. v. 
CAB, 117 U. S. App. D. C. 326, 329 F. 2d 894 (1964); Ove 
Gustavsson Contracting Co. v. Floete, 278 F. 2d, at 914; cf. 
Monsanto, supra, at 1019 (equitable relief to enjoin taking 
barred since Tucker Act provides an “adequate remedy”).4

The Court does not dispute that in the present cases an ac-
tion in Claims Court would provide respondent complete re-
lief. Respondent can assert immediately a claim for money 
damages in Claims Court, which if successful will as effec-
tively establish its rights as would a declaratory judgment in 
district court. Since there is no allegation that the Secre-
tary will not honor in the future a Claims Court judgment 
that would have not only precedential but collateral-estoppel 
effect, see Montana v. United States, 440 U. S. 147, 157-158, 
162-163 (1979), the ability to bring an action in Claims Court 

4 Of course, many suits, both for specific relief and for damages, reach 
district court under the APA because they come within the more specific 
rubric of § 704, “[a]gency action made reviewable by statute.” See, e. g. 
42 U. S. C. § 405(g) (Social Security benefits); 42 U. S. C. § 1395oo(f) 
(reimbursement of Medicare providers). And even where no special re-
view statute exists, the vast majority of specific-relief suits challenging 
agency action will reach district court because they are unaffected by the 
“other adequate remedy” provision of § 704, since they challenge the appli-
cation of statutes or regulations that cannot be regarded as providing for 
damages. See, e. g., Abbott Laboratories v. Gardner, 387 U. S. 136 (1967) 
(suit challenging drug-labeling regulations).
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with regard to disallowance decisions already made provides 
effective prospective relief as well.

Rather than trying to argue that the Claims Court remedy 
is inadequate in this case, the Court declares in a footnote 
that “[s]ince, as a category of case, alleged ‘improper Medic-
aid disallowances’ cannot always be adequately remedied in 
the Claims Court, as a jurisdictional, or threshold matter, 
these actions should proceed in the district court.” Ante, at 
907, n. 43. This novel approach completely ignores the well- 
established meaning of “adequate remedy,” which refers to 
the adequacy of a remedy for a particular plaintiff in a 
particular case rather than the adequacy of a remedy for the 
average plaintiff in the average case of the sort at issue. Al-
though the Court emphasizes that the phrase “money dam-
ages” should be interpreted according to “the ordinary 
understanding of the term as used in the common law for cen-
turies,” ante, at 897, it appears to forget that prescription 
when it turns to the equally ancient phrase “adequate rem-
edy.” Evidently, whether to invoke “ordinary understand-
ing” rather than novel meaning depends on the task at hand. 
In any event, were the Court’s rationale taken seriously, it 
would (like the Court’s novel analysis of “money damages” in 
§ 702) divest the Claims Court of the bulk of its docket. It is 
difficult to think of a category of case that can “always be ad-
equately remedied in the Claims Court.” Nor is a categori-
cal rule for challenges to Medicaid disallowance decisions jus-
tifiable on the basis that in most (not just some) such cases 
prospective or injunctive relief is required, and therefore it is 
efficient to have a bright-line rule. The traditional legal pre-
sumption (and the common-sense presumption) with respect 
to all other statutes that obligate the Government to pay 
money is that money damages are ordinarily an adequate 
remedy. I am aware of no empirical evidence to rebut that 
presumption with respect to Medicaid. Among the reported 
disallowance decisions, there appear to be none where a 
State has asserted a basis for prospective injunctive relief.
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Nor can Medicaid disallowance cases be singled out for spe-
cial treatment as a group because, as the Court declares, 
“[m]anaging the relationships between States and the Fed-
eral Government that occur over time and that involve con-
stantly shifting balance sheets requires a different sort of re-
view and relief process” than is provided in Claims Court, 
ante, at 904-905, n. 39, since the Medicaid Act is a “com-
plex scheme . . . that governs a set of intricate, ongoing rela-
tionships between the States and the Federal Government,” 
ante, at 901, n. 31. All aspects of this assertion are with-
out foundation. The area of law involved here, Medicaid, is 
indistiguishable for all relevant purposes from many other 
areas of law the Claims Court routinely handles. Medicaid 
statutes and regulations are not more complex than, for ex-
ample, the federal statutes and regulations governing income 
taxation or Government procurement, and the Government’s 
relationship with the States is neither more intricate and on-
going nor uses a different kind of balance sheet than its rela-
tionship with many defense contractors or with large corpo-
rate taxpayers subject to perpetual audit. And I cannot 
imagine in what way district courts adjudicating Medicaid 
disallowance claims would apply “a different sort of review 
and relief process” so as to “manag[e] the relationships be-
tween States and Federal Governments.” Just like the 
Claims Court, district courts adjudicate concrete cases, one 
at at a time, that present discrete factual and legal disputes.

Finally, the Court suggests that Medicaid disallowance 
suits are more suitably heard in district court with appeal to 
the regional courts of appeals than in the Claims Court with 
appeal to the Court of Appeals for the Federal Circuit, be-
cause (1) disallowance decisions have “state-law aspects” 
over which the regional courts of appeals have a better grasp, 
ante, at 908, (2) it is anomalous to have Medicaid compliance 
decisions reviewed in the regional courts of appeals while re-
viewing disallowance decisions in Claims Court, ibid., and (3) 
it is “highly unlikely that Congress intended to designate an
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Article I court as the primary forum for judicial review of 
agency action that may involve questions of policy,” ante, at 
908, n. 46. I do not see how these points have anything to 
do with the question before us (whether the Claims Court can 
provide an adequate remedy in these cases), but even if rele-
vant they seem to me wrong. (1) Adjudicating a disallow-
ance decision does not directly implicate state law. As the 
present cases illustrate, the typical dispute involves only the 
interpretation of federal statutes and regulations. I suppose 
it is conceivable that a state-law issue could sometimes be rel-
evant—for example, the Government might contend that the 
State was, under state law, entitled to reimbursement for a 
particular expenditure from some third party and thus could 
not claim it against the Government. But there is no area of 
federal law that does not contain these incidental references 
to state law, and perhaps none does so as much as federal tax 
law, which is, of course, routinely adjudicated in the Claims 
Court. (2) It is not at all anomalous for the Claims Court to 
share jurisdiction over controversies arising from Medicaid. 
In fact, quite to the contrary, the Claims Court never exer-
cises exclusive jurisdiction over any body of law, but only 
over particular types of claims. (3) It is not more likely that 
Congress intended disputes involving “questions of policy” to 
be heard in district court before appeal to an Article III 
court, since it is the business neither of district courts nor of 
Article III appellate courts to determine questions of policy. 
It is the norm for Congress to designate an Article I judge, 
usually an administrative law judge, as the initial forum for 
resolving policy disputes (to the extent they are to resolved 
in adjudication rather than by rulemaking), with the first 
stop in an Article III court being a court of appeals such as 
the Federal Circuit —where, of course, the policy itself would 
not be reviewed but merely its legality and the procedures by 
which it was pronounced. Ordinarily, when Congress cre-
ates a special judicial review mechanism using district courts, 
it is to get an independent adjudication of the facts, not an 
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unconstitutional judicial determination of policy. See, e. g., 
42 U. S. C. § 405(g).

* * *
Nothing is more wasteful than litigation about where to lit-

igate, particularly when the options are all courts within the 
same legal system that will apply the same law. Today’s de-
cision is a potential cornucopia of waste. Since its reasoning 
cannot possibly be followed where it leads, the jurisdiction of 
the Claims Court has been thrown into chaos. On the other 
hand, perhaps this is the opinion’s greatest strength. Since 
it cannot possibly be followed where it leads, the lower courts 
may have the sense to conclude that it leads nowhere, and to 
limit it to the single type of suit before us. Even so, because 
I think there is no justification in law for treating this single 
type of suit differently, I dissent.
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UNITED STATES v. KOZMINSKI ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SIXTH CIRCUIT

No. 86-2000. Argued February 23, 1988—Decided June 29, 1988

After two mentally retarded men were found laboring on respondents’ 
farm in poor health, in squalid conditions, and in relative isolation from 
the rest of society, respondents were charged with violating 18 U. S. C. 
§ 241 by conspiring to prevent the men from exercising their Thirteenth 
Amendment right to be free from involuntary servitude, and with violat-
ing 18 U. S. C. § 1584 by knowingly holding the men in involuntary ser-
vitude. At respondents’ trial in Federal District Court, the Govern-
ment’s evidence indicated, inter alia, that the two men worked on the 
farm seven days a week, often 17 hours a day, at first for $15 per week 
and eventually for no pay, and that, in addition to actual or threatened 
physicial abuse and a threat to reinstitutionalize one of the men if he 
did not do as he was told, respondents had used various forms of psycho-
logical coercion to keep the men on the farm. The court instructed the 
jury that, under both statutes, involuntary servitude may include situ-
ations involving any “means of compulsion . . . , sufficient in kind and 
degree, to subject a person having the same general station in life as the 
alleged victims to believe they had no reasonable means of escape and no 
choice except to remain in the service of the employer.” The jury found 
respondents guilty, and the court imposed sentences. However, the 
Court of Appeals reversed and remanded for a new trial, concluding that 
the trial court’s definition of involuntary servitude was too broad in that 
it included general psychological coercion. The court held that involun-
tary servitude exists only when the master subjects the servant to (1) 
threatened or actual physical force, (2) threatened or actual state-imposed 
legal coercion, or (3) fraud or deceit where the servant is a minor or an 
immigrant or is mentally incompetent.

Held: For purposes of criminal prosecution under § 241 or § 1584, the term 
“involuntary servitude” necessarily means a condition of servitude in 
which the victim is forced to work for the defendant by the use or threat 
of physical restraint or physical injury or by the use or threat of coercion 
through law or the legal process. This definition encompasses cases in 
which the defendant holds the victim in servitude by placing him or her in 
fear of such physical restraint or injury or legal coercion. Pp. 939-953.

(a) The Government cannot prove a § 241 conspiracy to violate rights 
secured by the Thirteenth Amendment without proving that the conspir-
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acy involved the use or threatened use of physical or legal coercion. The 
fact that the Amendment excludes from its prohibition involuntary servi-
tude imposed “as a punishment for crime whereof the party shall have 
been duly convicted” indicates that the Amendment’s drafters thought 
that involuntary servitude generally includes situations in which the vic-
tim is compelled to work by law. Moreover, the facts that the phrase 
“involuntary servitude” was intended “to cover those forms of compul-
sory labor akin to African slavery,” Butler v. Perry, 240 U. S. 328, 332, 
and that the Amendment extends beyond state action, cf. U. S. Const., 
Arndt. 14, § 1, imply an intent to prohibit compulsion through physical 
coercion. These assessments are confirmed by this Court’s decisions 
construing the Amendment, see, e. g., Clyattv. United States, 197 U. S. 
207, which have never interpreted the guarantee of freedom from invol-
untary servitude to specifically prohibit compulsion of labor by other 
means, such as psychological coercion. Pp. 941-944.

(b) The language and legislative history of § 1584 and its statutory 
progenitors indicate that its reach should be limited to cases involving 
the compulsion of services by the use or threatened use of physical or 
legal coercion. That is the understanding of the Thirteenth Amend-
ment’s “involuntary servitude” phrase that prevailed at the time of 
§ 1584’s enactment and, since Congress clearly borrowed that phrase in 
enacting § 1584, the phrase should have the same meaning in both places 
absent any contrary indications. Section 1584’s history undercuts the 
contention that Congress had a broader concept of involuntary servitude 
in mind when it enacted the statute, and does not support the Court of 
Appeals’ conclusion that immigrants, children, and mental incompetents 
are entitled to any special protection. Pp. 944-948.

(c) The Government’s broad construction of “involuntary servitude”— 
which would prohibit the compulsion of services by any type of speech or 
intentional conduct that, from the victim’s point of view, either leaves 
the victim with no tolerable alternative but to serve the defendant or 
deprives the victim of the power of choice—could not have been intended 
by Congress. That interpretation would appear to criminalize a broad 
range of day-to-day activity; would delegate to prosecutors and juries 
the inherently legislative task of determining what type of coercive 
activities are so morally reprehensible that they should be punished as 
crimes; would subject individuals to the risk of arbitrary or discrimina-
tory prosecution and conviction; and would make the type of coercion 
prohibited depend entirely on the victim’s state of mind, thereby depriv-
ing ordinary people of fair notice of what is required of them. These 
defects are not cured by the Government’s ambiguous specific intent re-
quirement. Just ice  Brenn an ’s position—that § 1584 prohibits any 
means of coercion that actually succeeds in reducing the victim to a con-
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dition of servitude resembling that in which antebellum slaves were 
held—although theoretically narrower than the Government’s interpre-
tation, suffers from the same flaws. Jus tice  Stev ens ’ conclusion that 
Congress intended to delegate to the Judiciary the task of defining “in-
voluntary servitude” on a case-by-case basis is unsupported and could 
lead to the arbitrary and unfair imposition of criminal punishment. The 
purposes underlying the rule of lenity for interpreting ambiguous statu-
tory provisions are served by construing § 241 and § 1584 to prohibit only 
compulsion of services through physical or legal coercion. Pp. 949-952.

(d) The latter construction does not imply that evidence of other 
means of coercion, or of extremely poor working conditions, or of the vic-
tim’s special vulnerabilities, is irrelevant. The victim’s vulnerabilities 
are relevant in determining whether the physical or legal coercion or 
threats thereof could plausibly have compelled the victim to serve. 
Moreover, a trial court could properly find that evidence of other means 
of coercion or of poor working conditions is relevant to corroborate dis-
puted evidence regarding the use or threats of physical or legal coercion, 
the defendant’s intent in using such means, or the causal effect of such 
conduct. Pp. 952-953.

(e) Since the District Court’s jury instructions encompassed means of 
coercion other than actual or threatened physical or legal coercion, the 
instructions may have caused respondents to be convicted for conduct 
that does not violate § 241 or § 1584. The convictions must therefore be 
reversed. Because the record contains sufficient evidence of physical or 
legal coercion to permit a conviction, however, a judgment of acquittal is 
unwarranted, and the case is remanded for further proceedings consist-
ent with this opinion. P. 953.

821 F. 2d 1186, affirmed and remanded.

O’Con no r , J., delivered the opinion of the Court, in which Rehn qu ist , 
C. J., and Whit e , Scal ia , and Kenn edy , JJ., joined. Brenn an , J., 
filed an opinion concurring in the judgment, in which Marsh al l , J., 
joined, post, p. 953. Ste ve ns , J., filed ah opinion concurring in the judg-
ment, in which Black mun , J., joined, post, p. 965.

Assistant Attorney General Reynolds argued the cause for 
the United States. With him on the briefs were Solicitor 
General Fried, Deputy Solicitor General Bryson, Deputy As-
sistant Attorney General Clegg, Richard J. Lazarus, and 
Jessica Dunsay Silver.
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Carl Ziemba argued the cause and filed a brief for 
respondents.*

Justi ce  O’Connor  delivered the opinion of the Court.
This case concerns the scope of two criminal statutes en-

acted by Congress to enforce the Thirteenth Amendment. 
Title 18 U. S. C. § 241 prohibits conspiracy to interfere with 
an individual’s Thirteenth Amendment right to be free from 
“involuntary servitude.” Title 18 U. S. C. § 1584 makes it a 
crime knowingly and willfully to hold another person “to in-
voluntary servitude.” We must determine the meaning of 
“involuntary servitude” under these two statutes.

I
In 1983, two mentally retarded men were found laboring 

on a Chelsea, Michigan, dairy farm in poor health, in squalid 
conditions, and in relative isolation from the rest of society. 
The operators of the farm—Ike Kozminski, his wife Marga-
rethe, and their son John—were charged with violating 18 
U. S. C. §241 by conspiring to “injure, oppress, threaten, or 
intimidate” the two men in the free exercise and enjoyment 
of their federal right to be free from involuntary servitude. 
The Kozminskis were also charged with knowingly holding, 
or aiding and abetting in the holding of, the two men to invol-
untary servitude in violation of 18 U. S. C. §1584 and §2? 
The case was tried before a jury in the United States District 
Court for the Eastern District of Michigan. The Govern-
ment’s evidence is summarized below.

The victims, Robert Fulmer and Louis Molitoris, have 
intelligence quotients of 67 and 60 respectively. Though 
chronologically in their 60’s during the period in question, 

*Alan G. Martin and David M. Liberman filed a brief for the Interna-
tional Society for Krishna Consciousness of California, Inc., as amicus 
curiae.

1 Title 18 U. S. C. § 2 provides, in pertinent part, that “[w]hoever com-
mits an offense against the United States or aids, abets, counsels, com-
mands, induces or procures its commission, is punishable as a principal.”
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they viewed the world and responded to authority as would 
someone of 8 to 10 years. Margarethe Kozminski picked 
Fulmer up one evening in 1967 while he was walking down 
the road, and brought him to work at one of the Kozminski 
farms. He was working on another farm at the time, but 
Mrs. Kozminski simply left a note telling his former employer 
that he had gone. Molitor is was living on the streets of Ann 
Arbor, Michigan, in the early 1970’s when Ike Kozminski 
brought him to work on the Chelsea farm. He had previ-
ously spent several years at a state mental hospital.

Fulmer and Molitoris worked on the Kozminskis’ dairy farm 
seven days a week, often 17 hours a day, at first for $15 per 
week and eventually for no pay. The Kozminskis subjected 
the two men to physical and verbal abuse for failing to do 
their work and instructed herdsmen employed at the farm to 
do the same. The Kozminskis directed Fulmer and Molitoris 
not to leave the farm, and on several occasions when the men 
did leave, the Kozminskis or their employees brought the 
men back and discouraged them from leaving again. On one 
occasion, John Kozminski threatened Molitoris with institu-
tionalization if he did not do as he was told.

The Kozminskis failed to provide Fulmer and Molitoris 
with adequate nutrition, housing, clothing, or medical care. 
They directed the two men not to talk to others and discour-
aged the men from contacting their relatives. At the same 
time, the Kozminskis discouraged relatives, neighbors, farm 
hands, and visitors from contacting Fulmer and Molitoris. 
Fulmer and Molitoris asked others for help in leaving the 
farm, and eventually a herdsman hired by the Kozminskis 
was ctncemed about the two men and notified county offi-
cials of their condition. County officials assisted Fulmer and 
Molitoris in leaving the farm and placed them in an adult fos-
ter care home.

In attempting to persuade the jury that the Kozminskis 
held their victims in involuntary servitude, the Government 
did not rely solely on evidence regarding their use or threat-
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ened use of physical force or the threat of institutionalization. 
Rather, the Government argued that the Kozminskis had 
used various coercive measures—including denial of pay, 
subjection to substandard living conditions, and isolation 
from others—to cause the victims to believe they had no al-
ternative but to work on the farm. The Government argued 
that Fulmer and Molitoris were “psychological hostages” 
whom the Kozminskis had “brainwash[ed]” into serving 
them. Tr. 15, 23.2

At the conclusion of the evidence, the District Court in-
structed the jurors that in order to convict the Kozminskis of 
conspiracy under §241, they must find (1) the existence of a 
conspiracy including the Kozminskis, (2) that the purpose of 
the conspiracy was to injure, oppress, threaten, or intimidate 
a United States citizen in the free exercise or enjoyment of a 
federal right to be free from involuntary servitude, and (3) 
that one of the conspirators knowingly committed an overt 
act in furtherance of that purpose. The court further in-
structed the jury that §1584 required the Government to 
prove (1) that the Kozminskis held the victims in involuntary 
servitude, (2) that they acted knowingly or willfully, and (3) 
that their actions were a necessary cause of the victims’ deci-
sion to continue working for them. The court delivered the 
following instruction on the meaning of involuntary servitude 
under both statutes:

“Involuntary servitude consists of two terms.
“Involuntary means ‘done contrary to or without 

choice’—‘compulsory’—‘not subject to control of the 
will.’

2 The Government produced an expert witness who testified that the 
Kozminskis’ general treatment of the two men caused the men to undergo 
an “involuntary conversion” to complete dependency. App. to Pet. for 
Cert. 15a. The Court of Appeals held that this expert testimony was ad-
mitted in violation of Federal Rule of Evidence 702. The Government has 
not sought review of this ruling, and we do not address it.
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“Servitude means ‘[a] condition in which a person lacks 
liberty especially to determine one’s course of action or 
way of life’—‘slavery’—‘the state of being subject to a 
master.’

“Involuntary servitude involves a condition of having 
some of the incidents of slavery.

“It may include situations in which persons are forced 
to return to employment by law.

“It may also include persons who are physically re-
strained by guards from leaving employment.

“It may also include situations involving either physi-
cal and other coercion, or a combination thereof, used to 
detain persons in employment.

“In other words, based on all the evidence it will be for 
you to determine if there was a means of compulsion 
used, sufficient in kind and degree, to subject a person 
having the same general station in life as the alleged vic-
tims to believe they had no reasonable means of escape 
and no choice except to remain in the service of the em-
ployer.” App. to Pet. for Cert. 109a-110a.

So instructed, the jury found Ike and Margarethe Kozmin- 
ski guilty of violating both statutes. John Kozminski was 
convicted only on the § 241 charge. Each of the Kozminskis 
was placed on probation for two years. In addition, Ike Koz-
minski was fined $20,000 and was ordered to pay $6,190.80 in 
restitution to each of the victims. John Kozminski was fined 
$10,000.

A divided panel of the Court of Appeals for the Sixth Cir-
cuit affirmed the convictions. App. to Pet. for Cert. 72a. 
After rehearing the case en banc, however, the Court of Ap-
peals reversed the convictions and remanded the case for a 
new trial. 821 F. 2d 1186 (1987). The majority concluded 
that the District Court’s definition of involuntary servitude, 
which would bring cases involving general psychological coer-
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cion within the reach of § 241 and § 1584, was too broad. The 
court held that involuntary servitude exists only when

“(a) the servant believes that he or she has no viable al-
ternative but to perform service for the master (b) be-
cause of (1) the master’s use or threatened use of physi-
cal force, or (2) the master’s use or threatened use of 
state-imposed legal coercion (i. e., peonage), or (3) the 
master’s use of fraud or deceit to obtain or maintain 
services where the servant is a minor, an immigrant or 
one who is mentally incompetent.” 821 F. 2d, at 1192 
(footnote omitted).

The dissenting judges charged that the majority had “re-
written rather than interpreted” § 1584. Id., at 1213. They 
argued that involuntary servitude may arise from whatever 
means the defendant intentionally uses to subjugate the will 
of the victim so as to render the victim “ ‘incapable of making 
a rational choice.’” Id., at 1212-1213 (quoting United States 
v. Shackney, 333 F. 2d 475, 488 (CA2 1964) (Dimock, J., 
concurring)).

The Court of Appeals’ definition of involuntary servitude 
conflicts with the definitions adopted by other Courts of Ap-
peals. Writing for the Second Circuit in United States v. 
Shackney, supra, Judge Friendly reasoned that

“a holding in involuntary servitude means to us action by 
the master causing the servant to have, or to believe he 
has, no way to avoid continued service or confinement, 
. . . not a situation where the servant knows he has a 
choice between continued service and freedom, even if 
the master has led him to believe that the choice may 
entail consequences that are exceedingly bad.” Id., at 
486.

Accordingly, Judge Friendly concluded that § 1584 prohibits 
only “service compelled by law, by force or by the threat of 
continued confinement of some sort.” Id., at 487. See also 
United States v. Harris, 701 F. 2d 1095, 1100 (CA4 1983) (in-
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voluntary servitude exists under § 241 and § 1584 where labor 
is coerced by “threat of violence or confinement, backed suffi-
ciently by deeds”); United States v. Bibbs, 564 F. 2d 1165, 
1168 (CA5 1977) (involuntary servitude exists under § 1584 
where the defendant places the victim “in such fear of physi-
cal harm that the victim is afraid to leave”). The Ninth Cir-
cuit, in contrast, has not limited the reach of § 1584 to cases 
involving physical force or legal sanction, but has concluded 
that

“[a] holding in involuntary servitude occurs when an 
individual coerces another into his service by improper 
or wrongful conduct that is intended to cause, and does 
cause, the other person to believe that he or she has no 
alternative but to perform labor.” United States v. 
Mussry, 726 F. 2d 1448, 1453 (1984).

See also United States v. Warren, 772 F. 2d 827, 833-834 
(CA11 1985) (“Various forms of coercion may constitute a 
holding in involuntary servitude. The use, or threatened 
use, of physical force to create a climate of fear is the most 
grotesque example of such coercion”).

We granted the Government’s petition for a writ of certio-
rari, 484 U. S. 894 (1987), to resolve this conflict among the 
Courts of Appeals on the meaning of involuntary servitude 
for the purpose of criminal prosecution under §241 and 
§1584.

II
Federal crimes are defined by Congress, and so long as 

Congress acts within its constitutional power in enacting a 
criminal statute, this Court must give effect to Congress’ ex-
pressed intention concerning the scope of conduct prohibited. 
See Dowling v. United States, 473 U. S. 207, 213, 214 (1985) 
(citing United States v. Wiltberger, 5 Wheat. 76, 95 (1820)). 
Congress’ power to enforce the Thirteenth Amendment by 
enacting § 241 and § 1584 is clear and undisputed. See U. S. 
Const., Arndt. 13, § 2 (“Congress shall have power to enforce 
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this article by appropriate legislation”); Griffin v. Breck-
enridge, 403 U. S. 88, 105 (1971). The scope of conduct pro-
hibited by these statutes is therefore a matter of statutory 
construction.

The Court of Appeals reached its conclusions regarding the 
meaning of involuntary servitude under both § 241 and § 1584 
based solely on its analysis of the language and history of 
§ 1584. A reading of these statutes, however, reveals an ob-
vious difference between them. Unlike § 1584, which by its 
terms prohibits holding to involuntary servitude, §241 pro-
hibits conspiracies to interfere with rights secured “by the 
Constitution or laws of the United States,” and thus incorpo-
rates the prohibition of involuntary servitude contained in 
the Thirteenth Amendment. See United States v. Price, 383 
U. S. 787, 805 (1966). The indictment in this case, which 
was read to the jury, specifically charged the Kozminskis 
with conspiring to interfere with the “right and privilege 
secured ... by the Constitution and laws of the United 
States to be free from involuntary servitude as provided by 
the Thirteenth Amendment of the United States Constitu-
tion.” App. 177 (emphasis added). Thus, the indictment 
clearly specified a conspiracy to violate the Thirteenth 
Amendment. The indictment cannot be read to charge a 
conspiracy to violate § 1584 rather than the Thirteenth 
Amendment, because the criminal sanction imposed by § 1584 
does not create any individual “right or privilege” as those 
words are used in §241. The Government has not conceded 
that the definition of involuntary servitude as used in the 
Thirteenth Amendment is limited by the meaning of the same 
phrase in § 1584. To the contrary, the Government argues 
(1) that the Thirteenth Amendment should be broadly con-
strued, and (2) that Congress did not intend § 1584 to have a 
narrower scope. Brief for United States 22-32. The Dis-
trict Court defined involuntary servitude broadly under both 
§ 241 and § 1584. The Court of Appeals reversed the convic-
tions under both counts because it concluded that the defini- 
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tion of involuntary servitude given for each count was erro-
neous. Since the proper interpretation of each statute is 
squarely before us, we construe each statute separately to 
ascertain the conduct it prohibits.

A
Section 241 authorizes punishment when

“two or more persons conspire to injure, oppress, 
threaten, or intimidate any citizen in the free exercise or 
enjoyment of any right or privilege secured to him by the 
Constitution or laws of the United States, or because of 
his having so exercised the same.”

This Court interpreted the purpose and effect of § 241 over 20 
years ago in United States v. Guest, 383 U. S. 745 (1966), and 
United States v. Price, supra. Section 241 creates no sub-
stantive rights, but prohibits interference with rights estab-
lished by the Federal Constitution or laws and by decisions 
interpreting them. Guest, supra, at 754-755; Price, supra, 
at 803. Congress intended the statute to incorporate by ref-
erence a large body of potentially evolving federal law. This 
Court recognized, however, that a statute prescribing crimi-
nal punishment must be interpreted in a manner that pro-
vides a definite standard of guilt. The Court resolved the 
tension between these two propositions by construing §241 
to prohibit only intentional interference with rights made 
specific either by the express terms of the Federal Constitu-
tion or laws or by decisions interpreting them. Price, supra, 
at 806, n. 20; Guest, supra, at 754-755. Cf. Screws v. United 
States, 325 U. S. 91, 102 (1945).

The Kozminskis were convicted under § 241 for conspiracy 
to interfere with the Thirteenth Amendment guarantee 
against involuntary servitude. Applying the analysis set out 
in Price and Guest, our task is to ascertain the precise defini-
tion of that crime by looking to the scope of the Thirteenth 
Amendment prohibition of involuntary servitude specified in 
our prior decisions.
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The Thirteenth Amendment declares that “[n]either slav-
ery nor involuntary servitude, except as a punishment for 
crime whereof the party shall have been duly convicted, shall 
exist within the United States, or any place subject to their 
jurisdiction.” The Amendment is “self-executing without 
any ancillary legislation, so far as its terms are applicable 
to any existing state of circumstances,” Civil Rights Cases, 
109 U. S. 3, 20 (1883), and thus establishes a constitutional 
guarantee that is protected by §241. See Price, supra, at 
805. The primary purpose of the Amendment was to abolish 
the institution of African slavery as it had existed in the 
United States at the time of the Civil War, but the Amend-
ment was not limited to that purpose; the phrase “involun-
tary servitude” was intended to extend “to cover those forms 
of compulsory labor akin to African slavery which in practical 
operation would tend to produce like undesirable results.” 
Butler v. Perry, 240 U. S. 328, 332 (1916). See also Robert-
son n . Baldwin, 165 U. S. 275, 282 (1897); Slaughter-House 
Cases, 16 Wall. 36, 69 (1873).

While the general spirit of the phrase “involuntary servi-
tude” is easily comprehended, the exact range of conditions it 
prohibits is harder to define. The express exception of in-
voluntary servitude imposed as a punishment for crime pro-
vides some guidance. The fact that the drafters felt it neces-
sary to exclude this situation indicates that they thought 
involuntary servitude includes at least situations in which the 
victim is compelled to work by law. Moreover, from the 
general intent to prohibit conditions “akin to African slav-
ery,” see Butler n . Perry, supra, at 332-333, as well as the 
fact that the Thirteenth Amendment extends beyond state 
action, compare U. S. Const., Arndt. 14, §1, we readily can 
deduce an intent to prohibit compulsion through physical 
coercion.

This judgment is confirmed when we turn to our previous 
decisions construing the Thirteenth Amendment. Looking 
behind the broad statements of purpose to the actual hold-
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ings, we find that in every case in which this Court has found 
a condition of involuntary servitude, the victim had no avail-
able choice but to work or be subject to legal sanction. In 
Clyatt n . United States, 197 U. S. 207 (1905), for example, 
the Court recognized that peonage—a condition in which the 
victim is coerced by threat of legal sanction to work off a debt 
to a master—is involuntary servitude under the Thirteenth 
Amendment. Id., at 215, 218. Similarly, in United States 
v. Reynolds, 235 U. S. 133 (1914), the Court held that 
“[c]ompulsion of. . . service by the constant fear of imprison-
ment under the criminal laws” violated “rights intended to be 
secured by the Thirteenth Amendment.” Id., at 146, 150. 
In that case the Court struck down a criminal surety system 
under which a person fined for a misdemeanor offense could 
contract to work for a surety who would, in turn, pay the con-
vict’s fine to the State. The critical feature of the system 
was that that breach of the labor contract by the convict was 
a crime. The convict was thus forced to work by threat of 
criminal sanction. The Court has also invalidated state laws 
subjecting debtors to prosecution and criminal punishment 
for failing to perform labor after receiving an advance pay-
ment. Pollock v. Williams, 322 U. S. 4 (1944); Taylor v. 
Georgia, 315 U. S. 25 (1942); Bailey v. Alabama, 219 U. S. 
219 (1911). The laws at issue in these cases made failure to 
perform services for which money had been obtained prima 
facie evidence of intent to defraud. The Court reasoned that 
“the State could not avail itself of the sanction of the criminal 
law to supply the compulsion [to enforce labor] any more than 
it could use or authorize the use of physical force.” Bailey, 
supra, at 244.

Our precedents reveal that not all situations in which labor 
is compelled by physical coercion or force of law violate the 
Thirteenth Amendment. By its terms the Amendment ex-
cludes involuntary servitude imposed as legal punishment for 
a crime. Similarly, the Court has recognized that the prohi-
bition against involuntary servitude does not prevent the 
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State or Federal Governments from compelling their citizens, 
by threat of criminal sanction, to perform certain civic duties. 
See Hurtado n . United States, 410 U. S. 578, 589, n. 11 
(1973) (jury service); Selective Draft Law Cases, 245 U. S. 
366, 390 (1918) (military service); Butler v. Perry, supra 
(roadwork). Moreover, in Robertson v. Baldwin, 165 U. S. 
275 (1897), the Court observed that the Thirteenth Amend-
ment was not intended to apply to “exceptional” cases well 
established in the common law at the time of the Thirteenth 
Amendment, such as “the right of parents and guardians to 
the custody of their minor children or wards,” id., at 282, or 
laws preventing sailors who contracted to work on vessels 
from deserting their ships. Id., at 288.

Putting aside such exceptional circumstances, none of 
which are present in this case, our precedents clearly define a 
Thirteenth Amendment prohibition of involuntary servitude 
enforced by the use or threatened use of physical or legal 
coercion. The guarantee of freedom from involuntary servi-
tude has never been interpreted specifically to prohibit 
compulsion of labor by other means, such as psychological co-
ercion. We draw no conclusions from this historical survey 
about the potential scope of the Thirteenth Amendment. 
Viewing the Amendment, however, through the narrow win-
dow that is appropriate in applying §241, it is clear that the 
Government cannot prove a conspiracy to violate rights se-
cured by the Thirteenth Amendment without proving that 
the conspiracy involved the use or threatened use of physical 
or legal coercion.

B
Section 1584 authorizes criminal punishment of

“[w]hoever knowingly and willfully holds to involuntary 
servitude or sells into any condition of involuntary servi-
tude any other person for any term.”

This is our first occasion to consider the reach of this statute. 
The pivotal phrase, “involuntary servitude,” clearly was bor-
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rowed from the Thirteenth Amendment. Congress’ use of 
the constitutional language in a statute enacted pursuant to 
its constitutional authority to enforce the Thirteenth Amend-
ment guarantee makes the conclusion that Congress intended 
the phrase to have the same meaning in both places logical, if 
not inevitable. In the absence of any contrary indications, 
we therefore give effect to congressional intent by construing 
“involuntary servitude” in a way consistent with the under-
standing of the Thirteenth Amendment that prevailed at the 
time of § 1584’s enactment. See United States v. Shackney, 
333 F. 2d 475 (CA2 1964) (Friendly, J.).

Section 1584 was enacted as part of the 1948 revision to the 
Criminal Code. At that time, all of the Court’s decisions 
identifying conditions of involuntary servitude had involved 
compulsion of services through the use or threatened use of 
physical or legal coercion. See, e. g., Clyatt v. United 
States, supra; United States v. Reynolds, supra; Pollock v. 
Williams, supra; Bailey v. Alabama, supra. By employing 
the constitutional language, Congress apparently was focus-
ing on the prohibition of comparable conditions.

The legislative history of § 1584 confirms this conclusion 
and undercuts the Government’s claim that Congress had a 
broader concept of involuntary servitude in mind. No sig-
nificant legislative history accompanies the 1948 enactment of 
§ 1584; the statute was adopted as part of a general revision 
of the Criminal Code. The 1948 version of §1584 was a 
consolidation, however, of two earlier statutes: the Slave 
Trade statute, as amended in 1909, formerly 18 U. S. C. 
§423 (1940 ed.), and the 1874 Padrone statute, formerly 18 
U. S. C. §446 (1940 ed.). There are some indications that 
§ 1584 was intended to have the same substantive reach as 
these statutes. See, e. g., A. Holtzoff, Preface to Title 18 
U. S. C. A. (1969) (“In general, with a few exceptions, the 
Code does not attempt to change existing law”); Revision of 
Titles 18 and 28 of the United States Code: Hearings on 
H. R. 1600 and H. R. 2055 before Subcommittee No. 1 of the
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House Committee on the Judiciary, 80th Cong., 1st Sess., 
13-14 (1947) (statement of advisory committee member Jus-
tin Miller). But see United States v. Shackney, supra, at 
482 (viewing changes made in the course of consolidation as 
significant and §1584 as positive law). Whether or not 
§ 1584 was intended to track these earlier statutes exactly, it 
was most assuredly not intended to work a radical change in 
the law. We therefore review the legislative history of the 
Slave Trade statute and the Padrone statute to inform our 
construction of § 1584.

The original Slave Trade statute authorized punishment of 
persons who “hold, sell, or otherwise dispose of any. . . negro, 
mulatto, or person of colour, so brought [into the United 
States] as a slave, or to be held to service or labour.” Act of 
Apr. 20, 1818, ch. 91, §6, 3 Stat. 452. This statute was one 
of several measures passed in the early 19th century for the 
purpose of ending the African slave trade. A 1909 amend-
ment removed the racial restriction, extending the statute to 
the holding of “any person” as a slave. This revision, how-
ever, left unchanged that portion of the statute describing 
the condition under which such persons were held. See 42 
Cong. Rec. 1114 (1908). The Government attempts to draw 
a contrary conclusion from a comment by Senator Heyburn to 
the effect that the 1909 amendment was intended to protect 
vulnerable people who were brought into the United States 
for labor or for immoral purposes. Id., at 1115. This com-
ment is inconclusive, however. Other Senators expressly 
disagreed with the view that the elimination of the racial re-
striction changed the meaning of the word “slavery.” See 
id., at 1114-1115. Moreover, the 1909 reenactment of the 
Slave Trade statute was part of a general codification of the 
federal penal laws, which Senator Heyburn himself stated 
was “in no instance to change the practice of the law.” Id., 
at 2226. Thus, we conclude that nothing in the history of the 
Slave Trade statute suggests that it was intended to extend 
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to conditions of servitude beyond those applied to slaves, 
i. e., physical or legal coercion.

The other precursor of § 1584, the Padrone statute, reflects 
a similarly limited scope. The “padrones” were men who 
took young boys away from their families in Italy, brought 
them to large cities in the United States, and put them to 
work as street musicians or beggars. Congress enacted the 
Padrone statute in 1874 “to prevent [this] practice of enslav-
ing, buying, selling, or using Italian children.” 2 Cong. Rec. 
4443 (1874) (Rep. Cessna). The statute provided that

“whoever shall knowingly and wilfully bring into the 
United States . . . any person inveigled or forcibly kid-
napped in any other country, with intent to hold such 
person ... in confinement or to any involuntary service, 
and whoever shall knowingly and wilfully sell, or cause 
to be sold, into any condition of involuntary servitude, 
any other person for any term whatever, and every per-
son who shall knowingly and wilfully hold to involuntary 
service any person so sold and bought, shall be deemed 
guilty of a felony.” Act of June 23, 1874, ch. 464. 18 
Stat. 251.

This statute, too, was aimed only at compulsion of service 
through physical or legal coercion. To be sure, use of the 
term “inveigled” indicated that the statute was intended to 
protect persons brought into this country by other means. 
But the statute drew a careful distinction between the man-
ner in which persons were brought into the United States 
and the conditions in which they were subsequently held, 
which are expressly identified as “confinement” or “involun-
tary servitude.” Our conclusion that Congress believed 
these terms to be limited to situations involving physical or 
legal coercion is confirmed when we examine the actual phys-
ical conditions facing the victims of the padrone system. 
These young children were literally stranded in large, hostile 
cities in a foreign country. They were given no education or 
other assistance toward self-sufficiency. Without such as-
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sistance, without family, and without other sources of sup-
port, these children had no actual means of escaping the 
padrones’ service; they had no choice but to work for their 
masters or risk physical harm. The padrones took advan-
tage of the special vulnerabilities of their victims, placing 
them in situations where they were physically unable to 
leave.

The history of the Padrone statute reflects Congress’ view 
that a victim’s age or special vulnerability may be relevant in 
determining whether a particular type or a certain degree of 
physical or legal coercion is sufficient to hold that person to 
involuntary servitude. For example, a child who is told he 
can go home late at night in the dark through a strange area 
may be subject to physical coercion that results in his stay-
ing, although a competent adult plainly would not be. Simi-
larly, it is possible that threatening an incompetent with in-
stitutionalization or an immigrant with deportation could 
constitute the threat of legal coercion that induces involun-
tary servitude, even though such a threat made to an adult 
citizen of normal intelligence would be too implausible to 
produce involuntary servitude. But the Padrone statute 
does not support the Court of Appeals’ conclusion that invol-
untary servitude can exist absent the use or threatened use 
of physical or legal coercion to compel labor. Moreover, far 
from broadening the definition of involuntary servitude for 
immigrants, children, or mental incompetents, § 1584 elimi-
nated any special distinction among, or protection of, special 
classes of victims.

Thus, the language and legislative history of §1584 both 
indicate that its reach should be limited to cases involving 
the compulsion of services by the use or threatened use of 
physical or legal coercion. Congress chose to use the lan-
guage of the Thirteenth Amendment in § 1584 and this was 
the scope of that constitutional provision at the time § 1584 
was enacted.
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c
The Government has argued that we should adopt a broad 

construction of “involuntary servitude,” which would prohibit 
the compulsion of services by any means that, from the vic-
tim’s point of view, either leaves the victim with no tolerable 
alternative but to serve the defendant or deprives the victim 
of the power of choice. Under this interpretation, involun-
tary servitude would include compulsion through psychologi-
cal coercion as well as almost any other type of speech or con-
duct intentionally employed to persuade a reluctant person to 
work.

This interpretation would appear to criminalize a broad 
range of day-to-day activity. For example, the Government 
conceded at oral argument that, under its interpretation, 
§241 and § 1584 could be used to punish a parent who coerced 
an adult son or daughter into working in the family business 
by threatening withdrawal of affection. Tr. of Oral Arg. 12. 
It has also been suggested that the Government’s construc-
tion would cover a political leader who uses charisma to in-
duce others to work without pay or a religious leader who ob-
tains personal services by means of religious indoctrination. 
See Brief in Opposition 4; Brief for the International Society 
for Krishna Consciousness of California, Inc., as Amicus Cu-
riae 25. As these hypothetical suggest, the Government’s 
interpretation would delegate to prosecutors and juries the 
inherently legislative task of determining what type of coer-
cive activities are so morally reprehensible that they should 
be punished as crimes. It would also subject individuals to 
the risk of arbitrary or discriminatory prosecution and 
conviction.

Moreover, as the Government would interpret the stat-
utes, the type of coercion prohibited would depend entirely 
upon the victim’s state of mind. Under such a view, the 
statutes would provide almost no objective indication of the 
conduct or condition they prohibit, and thus would fail to pro-
vide fair notice to ordinary people who are required to con-
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form their conduct to the law. The Government argues that 
any such difficulties are eliminated by a requirement that the 
defendant harbor a specific intent to hold the victim in invol-
untary servitude. But in light of the Government’s failure to 
give any objective content to its construction of the phrase 
“involuntary servitude,” this specific intent requirement 
amounts to little more than an assurance that the defendant 
sought to do “an unknowable something.” Screws v. United 
States, 325 U. S., at 105.

In short, we agree with Judge Friendly’s observation that
“[tjhe most ardent believer in civil rights legislation 
might not think that cause would be advanced by permit-
ting the awful machinery of the criminal law to be 
brought into play whenever an employee asserts that his 
will to quit has been subdued by a threat which seriously 
affects his future welfare but as to which he still has a 
choice, however painful.” United States v. Schackney, 
333 F. 2d., at 487.

Accordingly, we conclude that Congress did not intend § 1584 
to encompass the broad and undefined concept of involuntary 
servitude urged upon us by the Government.

Justic e Brennan  would hold that § 1584 prohibits not 
only the use or threatened use of physical or legal coercion, 
but also any means of coercion “that actually succeeds in re-
ducing the victim to a condition of servitude resembling that in 
which slaves were held before the Civil War.” Post, at 962. 
This formulation would be useful if it were accompanied by a 
recognition that the use or threat of physical or legal coercion 
was a necessary incident of pre-Civil War slavery and thus of 
the “ ‘slavelike’ conditions of servitude Congress most clearly 
intended to eradicate.” Post, at 961. Instead, finding no 
objective factor to be necessary to a “slavelike condition,” 
Justic e  Brennan  would delegate to prosecutors and juries 
the task of determining what working conditions are so op-
pressive as to amount to involuntary servitude.



UNITED STATES v. KOZMINSKI 951

931 Opinion of the Court

Such a definition of involuntary servitude is theoretically 
narrower than that advocated by the Government, but it suf-
fers from the same flaws. The ambiguity in the phrase 
“slavelike conditions” is not merely a question of degree, but 
instead concerns the very nature of the conditions prohibited. 
Although we can be sure that Congress intended to prohibit 
“‘slavelike’ conditions of servitude,” we have no indication 
that Congress thought that conditions maintained by means 
other than by the use or threatened use of physical or legal 
coercion were “slavelike.” Whether other conditions are so 
intolerable that they, too, should be deemed to be involun-
tary is a value judgment that we think is best left for 
Congress.

Justi ce  Stevens  concludes that Congress intended to 
delegate to the Judiciary the inherently legislative task of de-
fining “involuntary servitude” through case-by-case adjudica-
tion. Post, at 965. Neither the language nor the legislative 
history of § 1584 provides an adequate basis for such a conclu-
sion. Reference to the Sherman Act does not advance Jus -
tice  Steve ns ’ argument, for that Act does not authorize 
courts to develop standards for the imposition of criminal 
punishment. To the contrary, this Court determined that 
the objective standard to be used in deciding whether con-
duct violates the Sherman Act—the rule of reason—was 
evinced by the language and the legislative history of the 
Act. Standard Oil Co. v. United States, 221 U. S. 1, 60 
(1911). It is one thing to recognize that some degree of un-
certainty exists whenever judges and juries are called upon 
to apply substantive standards established by Congress; it 
would be quite another thing to tolerate the arbitrariness and 
unfairness of a legal system in which the judges would de-
velop the standards for imposing criminal punishment on a 
case-by-case basis.

Sound principles of statutory construction lead us to reject 
the amorphous definitions of involuntary servitude proposed 
by the Government and by Justi ces  Brennan  and Ste -
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VENS. By construing § 241 and § 1584 to prohibit only com-
pulsion of services through physical or legal coercion, we 
adhere to the time-honored interpretive guideline that un-
certainty concerning the ambit of criminal statutes should be 
resolved in favor of lenity. See, e. g., McNally n . United 
States, 483 U. S. 350 (1987); Dowling v. United States, 473 
U. S. 207, 229 (1985); Liparota v. United States, 471 U. S. 
419, 427 (1985); Rewis n . United States, 401 U. S. 808, 812 
(1971). The purposes underlying the rule of lenity—to pro-
mote fair notice to those subject to the criminal laws, to mini-
mize the risk of selective or arbitrary enforcement, and to 
maintain the proper balance between Congress, prosecutors, 
and courts—are certainly served by its application in this 
case.

Ill
Absent change by Congress, we hold that, for purposes of 

criminal prosecution under § 241 or § 1584, the term “involun-
tary servitude” necessarily means a condition of servitude in 
which the victim is forced to work for the defendant by the 
use or threat of physical restraint or physical injury, or by 
the use or threat of coercion through law or the legal process. 
This definition encompasses those cases in which the defend-
ant holds the victim in servitude by placing the victim in fear 
of such physical restraint or injury or legal coercion. Our 
holding does not imply that evidence of other means of coer-
cion, or of poor working conditions, or of the victim’s special 
vulnerabilities is irrelevant in a prosecution under these stat-
utes. As we have indicated, the vulnerabilities of the victim 
are relevant in determining whether the physical or legal co-
ercion or threats thereof could plausibly have compelled the 
victim to serve. In addition, a trial court could properly find 
that evidence of other means of coercion or of extremely poor 
working conditions is relevant to corroborate disputed evi-
dence regarding the use or threatened use of physical or legal 
coercion, the defendant’s intention in using such means, or 
the causal effect of such conduct. We hold only that the jury
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must be instructed that compulsion of services by the use or 
threatened use of physical or legal coercion is a necessary in-
cident of a condition of involuntary servitude.

The District Court’s instruction on involuntary servitude, 
which encompassed other means of coercion, may have 
caused the Kozminskis to be convicted for conduct that does 
not violate either statute. Accordingly, we agree with the 
Court of Appeals that the convictions must be reversed and 
the case remanded for a new trial.

We disagree with the Court of Appeals to the extent it de-
termined that a defendant could violate §241 or §1584 by 
means other than the use or threatened use of physical or 
legal coercion where the victim is a minor, an immigrant, or 
one who is mentally incompetent. But because we believe 
the record contains sufficient evidence of physical or legal 
coercion to enable a jury to convict the Kozminskis even 
under the stricter standard of involuntary servitude that we 
announce today, we agree with the Court of Appeals that a 
judgment of acquittal is unwarranted.

The judgment of the Court of Appeals is affirmed, and the 
case is remanded for further proceedings consistent with this 
opinion.

It is so ordered.
Justi ce  Brennan , with whom Justic e  Marshall  joins, 

concurring in the judgment.
I agree with the Court that the construction given 18 

U. S. C. §1584 by the District Court and the Government 
either sweeps beyond the intent of Congress or fails to define 
the criminal conduct with sufficient specificity, and that a 
new trial under different instructions is therefore required. 
I cannot, however, square the Court’s decision to add a phys-
ical or legal coercion limitation to the statute with either the 
statutory text or legislative history, and would adopt a differ-
ent statutory construction that, I think, defines the crime 
with sufficient specificity but comports better with the evi-
dent intent of Congress.
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I
It is common ground among the parties and all the courts 

and Justices that have interpreted §15841 that it encom-
passes, at a minimum, the compulsion of labor via the use or 
threat of physical or legal coercion. That much need not be 
belabored, for the use of the master’s whip and the power of 
the State to compel one human to labor for another were 
clearly core elements of slavery that the Thirteenth Amend-
ment and its statutory progeny intended to eliminate. As 
the Government points out, however, the language of both 
the Thirteenth Amendment and § 1584 simply prohibits “in-
voluntary servitude” and contains no words limiting the 
prohibition to servitude compelled by particular methods. 
“[The Thirteenth] amendment denounces a status or condi-
tion, irrespective of the manner or authority by which it is 
created.” Clyatt v. United States, 197 U. S. 207, 216 (1905).

1 The District Court instructed the jury to incorporate the definition of 
“involuntary servitude” from §1584 into 18 U. S. C. §241. The parties 
did not challenge this incorporation either below or in this Court, but 
rather argued only that the § 1584 definition the District Court incorpo-
rated was incorrect. 821 F. 2d 1186, 1188, n. 3 (CA6 1987). I therefore 
believe it appropriate to address only the proper construction of § 1584. I 
note also that the § 241 count of the indictment charged a conspiracy to in-
terfere with the “free exercise and enjoyment of the right and privilege se-
cured to [the victims] by the Constitution and laws of the United States to 
be free from involuntary servitude as provided by the Thirteenth Amend-
ment of the United States Constitution.” App. 177 (emphasis added). 
Thus, the parties may have assumed that § 1584 is a “la[w] of the United 
States” specifying the content of the constitutional right to be free from 
involuntary servitude, cf. ante, at 941, and that accordingly if respondents’ 
actions violated § 1584, the conspiracy to engage in those actions would 
necessarily constitute a violation of § 241. Such an assumption does not 
strike me as at all unreasonable. At any rate, for whatever reason the 
parties never raised the argument that the definition of “involuntary servi-
tude” under § 241 should differ from that under § 1584, and I think it impru-
dent to decide that issue in the first instance in this Court and without 
briefing.
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If as a factual matter the use or threat of physical or legal 
coercion were the only methods by which a condition of invol-
untary servitude could be created, then the constitutional 
and statutory text might provide some support for the 
Court’s conclusion. But the Court does not dispute that 
other methods can coerce involuntary labor—indeed it is pre-
cisely the broad range of nonphysical private activities capa-
ble of coercing labor that the Court cites as the basis for its 
vagueness concerns. See ante, at 949; see also n. 5, infra. I 
address those concerns below, but the point here is only that 
those concerns, however serious, are not textual concerns, 
for the text suggests no grounds for distinguishing among 
different means of coercing involuntary servitude. Nor do I 
know of any empirical grounds for assuming that involuntary 
servitude can be coerced only by physical or legal means.2 
To the contrary, it would seem that certain psychological, 
economic, and social means of coercion can be just as effective 
as physical or legal means, particularly where the victims are 
especially vulnerable, such as the mentally disabled victims 
in this case. Surely threats to burn down a person’s home or 
business or to rape or kill a person’s spouse or children can 
have greater coercive impact than the mere threat of a beat-
ing, yet the coercive impact of such threats turns not on any 
direct physical effect that would be felt by the laborer but on 
the psychological, emotional, social, or economic injury the 

2 In other contexts, we have recognized that nonphysical coercion can 
induce involuntary action. For example, we have interpreted the federal 
crime of kidnaping to include the imposition of “an unlawful physical or 
mental restraint” to confine the victim against his will. Chatwin v. 
United States, 326 U. S. 455, 460 (1946) (emphasis added). Similarly, in 
determining when confessions are involuntary, we have noted “coercion 
can be mental as well physical.... [T]he efficiency of the rack and the 
thumbscrew can be matched, given the proper subject, by more sophisti-
cated modes of‘persuasion.’” Blackbum v. Alabama, 361 U. S. 199, 206 
(1960). “When a suspect speaks because he is overbome, it is immaterial 
whether he has been subjected to a physical or a mental ordeal.” Watts v. 
Indiana, 338 U. S. 49, 53 (1949) (plurality opinion of Frankfurter, J.).
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laborer would suffer as a result of harm to his or her home, 
business, or loved ones. And drug addiction or the weak-
ness resulting from a lack of food, sleep, or medical care can 
eliminate the will to resist as readily as the fear of a physical 
blow. Hypnosis, blackmail, fraud, deceit, and isolation are 
also illustrative methods—but it is unnecessary here to can-
vas the entire spectrum of nonphysical machinations by 
which humans coerce each other. It suffices to observe that 
one can imagine many situations in which nonphysical means 
of private coercion can subjugate the will of a servant.

Indeed, this case and others readily reveal that the typical 
techniques now used to hold persons in slavelike conditions 
are not limited to physical or legal means. The techniques in 
this case, for example, included disorienting the victims with 
frequent verbal abuse and complete authoritarian domina-
tion; inducing poor health by denying medical care and sub-
jecting the victims to substandard food, clothing, and living 
conditions; working the victims from 3 a.m. to 8:30 p.m. with 
no days off, leaving them tired and without free time to seek 
alternative work; denying the victims any payment for their 
labor; and active efforts to isolate the victims from contact 
with outsiders who might help them.3 Without considering 
these techniques (and their particular effect on a mentally 
disabled person), one would hardly have a complete picture of 
whether the coercion inflicted on the victims was sufficient to

3 Although not detailed by the Court, the Government introduced evi-
dence that the Kozminskis (1) ripped a phone off the wall in the bam when 
one of the victims was caught using it, and did not simply “discourage” con-
tact with relatives but falsely told relatives who asked to speak to the vic-
tims that the victims did not want to see them and falsely told the victims 
that their relatives were not interested in them; (2) falsely told neighbors 
that the victims were in their custody as wards of the State; and (3) refused 
to allow the victims to seek medical care, even when one was gored by a 
bull and the tip of the other’s thumb was cut off (both victims eventually 
became very ill while serving the Kozminskis). The Court also neglects to 
mention that the Government has conceded that the victims were not forc-
ibly held to work on the farm. 821 F. 2d, at 1188.
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make their servitude involuntary. Other involuntary servi-
tude cases have also chronicled a variety of nonphysical and 
nonlegal means of coercion including trickery; isolation from 
friends, family, transportation or other sources of food, shel-
ter, clothing, or jobs; denying pay or creating debt that is 
greater than the worker’s income by charging exorbitant rates 
for food, shelter, or clothing; disorienting the victims by plac-
ing them in an unfamiliar environment, barraging them with 
orders, and controlling every detail of their lives; and weak-
ening the victims with drugs, alcohol, or by lack of food, 
sleep, or proper medical care. See, e. g., United States v. 
Warren, 772 F. 2d 827 (CA11 1985); United States v. Mussry, 
726 F. 2d 1448 (CA9 1984); United States v. Ingalls, 73 F. 
Supp. 76 (SD Cal. 1947). One presumes these methods of co-
ercion would not reappear with such depressing regularity if 
they were ineffective.4

My reading of the statutory language as not limited to 
physical or legal coercion is strongly bolstered by the legis-
lative history. Section 1584 was created out of the consoli-
dation of the Slave Trade statute and the Padrone statute. 
Ante, at 945. I agree with the Government that the back-
ground of both those statutes suggests that Congress in-
tended to protect persons subjected to involuntary servitude 
by forms of coercion more subtle than force. The Padrone 
statute, for example, was designed to outlaw what was known 
as the “padrone system” whereby padrones in Italy inveigled 
from their parents young boys whom the padrones then used 
without pay as beggars, bootblacks, or street musicians. 
Once in this country, without relatives to turn to, the chil-
dren had little choice but to submit to the demands of those 
asserting authority over them, yet this form of coercion was 
deemed sufficient—without any evidence of physical or legal 
coercion—to hold the boys in “involuntary servitude.” See

4 Because the Court today adopts an expansive but rather obscure un-
derstanding of what “physical” coercion encompasses, see nn. 5, 12, infra, 
it is difficult to tell which, if any, of the means of coercion described in the 
last two paragraphs the Court would deem “physical.”
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United States v. Ancarola, 1 F. 676, 682-684 (CC SDNY 
1880). Given the nature of the system the Padrone statute 
aimed to eliminate, the statute’s use of the words “involun-
tary servitude” demonstrates not that the statute was “aimed 
only at compulsion of service through physical or legal coer-
cion,” ante, at 947, but that Congress understood “involun-
tary servitude” to cover servitude compelled through other 
means of coercion.5 Indeed, the official title of the Padrone 
statute was “An act to protect persons of foreign birth 
against forcible constraint or involuntary servitude,” Act of 
June 23, 1874, ch. 464,18 Stat. 251 (emphasis added); 2 Cong. 
Rec. 4443 (1874), and the legislative history describes the 
statute as broadly “intended to prevent the practice of en-
slaving, buying, selling, or using Italian children,” ibid. 
(Rep. Cessna) (emphasis added).6

6 The Court attempts to evade the inconsistency between its interpreta-
tion of § 1584 and the coercion covered by the Padrone statute by asserting 
that the child victims of the padrone system were in a “situatio[n] involving 
physical. . . coercion.” Ante, at 947. Yet the coercion involved, even as 
the Court describes it, was obviously psychological, social, and economic in 
nature: “These young children were literally stranded in large, hostile cit-
ies in a foreign country. They were given no education or other assistance 
toward self-sufficiency.” Ibid. Although it is heartening that the Court 
recognizes that strange environs and the lack of money, maturity, educa-
tion, or family support can establish the coercion necessary for involuntary 
servitude, labeling such coercion “physical” is at best strained and (other 
than making the legislative history fit the Court’s statutory interpretation) 
accomplishes little but the elimination of whatever certainty the “physical 
or legal coercion” test would otherwise provide. See n. 12, infra.

6 The legislative history of the Slave Trade statute is less conclusive, 
but in explaining the necessity of reenacting this ban on importing slaves 
despite the abolition of slavery and without the statute’s original limitation 
to blacks, Senator Heyburn did make clear that the new statute was in-
tended to protect those who come here “without being a party to the dispo-
sition of their services or the control of their rights, whether they be chil-
dren of irresponsible years and conditions or whether they be people who, 
because of their environment or the condition of their lives, cannot protect 
themselves.” 42 Cong. Rec. 1115 (1908).
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In light of this legislative history, the Court of Appeals 
below concluded that § 1584 must at least be construed to 
criminalize nonphysical means of private coercion used to ob-
tain the services of particularly vulnerable victims such as 
minors, immigrants, or the mentally disabled. 821 F. 2d 
1186, 1190-1192 (CA6 1987). I agree with the Court, how-
ever, that this creation of specially protected classes of vic-
tims is both textually unsupported and inconsistent with Con-
gress’ decision to eliminate such distinctions in enacting § 1584, 
ante, at 950, and thus turn to the task of defining what I regard 
as the proper construction of the statute.

II
Based on an analysis of the statutory language and legisla-

tive history similar to that set forth in Part I, the Govern-
ment concludes that § 1584 criminalizes any conduct that in-
tentionally coerces involuntary service. It is of course not 
easy to articulate when a person’s actions are “involuntary.” 
In some minimalist sense the laborer always has a choice no 
matter what the threat: the laborer can choose to work, or 
take a beating; work, or go to jail. We can all agree that 
these choices are so illegitimate that any decision to work is 
“involuntary.” But other coercive choices, even if physical 
or legal in nature, might present closer questions. Happily, 
our task is not to resolve the philosophical meaning of free 
will, but to determine what coercion Congress would have re-
garded as sufficient to deem any resulting labor “involun-
tary” within the meaning of § 1584.

The Government concludes that the statute encompasses 
any coercion that either leaves the victim with “no tolerable 
alternative” but to serve the defendant or deprives the victim 
of “the capacity for rational calculation.” Brief for United 
States 19, 33. As the Court notes, however, such a statu-
tory construction potentially sweeps in a broad range of con-
duct that Congress could not have intended to criminalize. 
Ante, at 949. The Government attempts to avoid many of
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these problems by stressing that a victim does not lack “tol-
erable alternatives” when he simply has “no attractive or 
painless options”; the alternatives must be as bad for the vic-
tim as physical injury. Brief for United States 33. One 
can, however, imagine troublesome applications of that test, 
such as the employer who coerces an employee to remain at 
her job by threatening her with bad recommendations if she 
leaves, the religious leader who admonishes his adherents 
that unless they work for the church they will rot in hell, or 
the husband who relegates his wife to years of housework by 
threatening to seek custody of the children if she leaves. 
Surely being unable to work in one’s chosen field, suffering 
eternal damnation, or losing one’s children can be far worse 
than taking a beating, but are all these instances of involun-
tary servitude? The difficulty with the Government’s test is 
that although nonphysical forms of private coercion can in-
deed be as traumatic as physical force, their coercive impact 
is more highly individualized than that of physical and legal 
threats. I thus agree with the Court that criminal punish-
ment cannot turn on a case-by-case assessment of whether 
the alternatives confronting an individual are sufficiently in-
tolerable to render any continued service “involuntary.” 
Such an approach either renders the test hopelessly subjec-
tive (if it relies on the victim’s assessment of what is toler-
able) or delegates open-ended authority to prosecutors and 
juries (if it relies on what a reasonable person would consider 
intolerable).7 Similarly, I agree with the Court that the dif-
ficulty of distinguishing the victim deprived of “the capacity 
for rational calculation” from the victim influenced by love,

’These problems are not solved by limiting the Government’s test to 
“improper or wrongful conduct that is intended to cause, and does cause, 
the other person to believe that he or she has no alternative but to perform 
the labor,” United States v. Mussry, 726 F. 2d 1448, 1453 (CA9 1984) 
(emphasis added), for the criminal has no way of knowing what conduct 
the prosecutor or jury will deem sufficiently improper or wrongful to 
criminalize.



UNITED STATES v. KOZMINSKI 961

931 Bren nan , J., concurring in judgment

charisma, persuasive argument, or religious fervor is suffi-
ciently great that the standard fails to define the criminal 
conduct with sufficient specificity.

The solution, however, lies not in ignoring those forms of 
coercion that are perhaps less universal in their effect than 
physical or legal coercion, but in focusing on the “slavelike” 
conditions of servitude Congress most clearly intended to 
eradicate. That the statute prohibits “involuntary servi-
tude” rather than “involuntary service” provides no small in-
sight into the central evil the statute unambiguously aimed to 
eliminate.8 For “servitude” generally denotes a relation of 
complete domination and lack of personal liberty resembling 
the conditions in which slaves were held prior to the Civil 
War. Thus, in 1910 and 1949, Webster’s defined “servitude” 
as the “[c]ondition of a slave; slavery; serfdom; bondage; 
state of compulsory subjection to a master. ... In French 
and English Colonies of the 17th and 18th centuries, the con-
dition of transported or colonial laborers who, under contract 
or by custom, rendered service with temporary and limited 
loss of political and personal liberty.” Webster’s New Inter-
national Dictionary of the English Language. And in 1913 
and 1944 Funk and Wagnalls defined “servitude” as “[t]he 
condition of a slave; a state of subjection to a master or to 
arbitrary power of any kind” and cited the same colonial prac-
tice. Funk and Wagnalls, New Standard Dictionary of the 

8 Because, as a criminal statute, § 1584 must be interpreted to conform 
with special doctrines concerning notice, vagueness, and the rule of lenity, 
the issue here focuses on what central evil the words “involuntary servi-
tude” unambiguously encompass in a way that can be defined with specific-
ity. The interpretation of “involuntary servitude” here is thus necessarily 
narrower than it would be if the issue were what enforceable civil rights 
the Thirteenth Amendment provides of its own force or if the issue here 
concerned the scope of Congress’ Thirteenth Amendment authority to pass 
laws for abolishing all badges or incidents of slavery or servitude. See 
Jones v. Alfred H. Mayer Co., 392 U. S. 409, 437-444 (1968).
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English Language.9 Our cases have expressed the same 
understanding. “The word servitude is of larger meaning 
than slavery, as the latter is popularly understood in this 
country, and the obvious purpose was to forbid all shades and 
conditions of African slavery.” Slaughter-House Cases, 16 
Wall. 36, 69 (1873). “[T]he term involuntary servitude was 
intended to cover those forms of compulsory labor akin to 
African slavery which in practical operation would tend to 
produce like undesirable results.” Butler v. Perry, 240 
U. S. 328, 332 (1916). See also Bailey v. Alabama, 219 
U. S. 219, 241 (1911); Hodges n . United States, 203 U. S. 1, 
17 (1906).

I thus conclude that whatever irresolvable ambiguity there 
may be in determining (for forms of coercion less universal 
than physical or legal coercion) the degree of coercion Con-
gress would have regarded as sufficient to render any result-
ing labor “involuntary” within the meaning of § 1584, Con-
gress clearly intended to encompass coercion of any form that 
actually succeeds in reducing the victim to a condition of ser-
vitude resembling that in which slaves were held before the 
Civil War.10 While no one factor is dispositive, complete

9 See also 9 Oxford English Dictionary 522 (1933) (“The condition of 
being a slave or serf, or of being the property of another person; absence of 
personal freedom. Often, and now usually, with the added notion of sub-
jection to the necessity of excessive labor”); Webster’s American Diction-
ary of the English Language 1207 (1869) (“the state of voluntary or invol-
untary subjection to a master; service; the condition of a slave; slavery; 
bondage; hence, a state of slavish dependence”).

10 The case involving the crime of holding to slavery that is most contem-
poraneous with the 1948 passage of § 1584 defined a slave mainly in terms 
of total domination of person and services and lack of freedom. United 
States v. Ingalls, 73 F. Supp. 76, 78-79 (SD Cal. 1947).

Significantly, the Padrone statute, which encompassed coercion through 
other than physical or legal means, see supra, at 957-958, was designed to 
prevent boys from being “held in a condition of practical slavery,” 42 Cong. 
Rec. 1122 (1908) (Sen. Lodge), or “in something kindred to slavery,” 2 
Cong. Rec. 2 (1873) (Sen. Sumner). See also United States v. Ancarola, 1 
F. 676, 682-683 (CC SDNY 1880) (determining whether such boys were 
held to involuntary servitude by relying on the defendant’s control over the
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domination over all aspects of the victim’s life, oppressive 
working and living conditions, and lack of pay or personal 
freedom are the hallmarks of that slavelike condition of servi-
tude. Focusing on such a slavelike condition not only ac-
cords with the type of servitude Congress unambiguously in-
tended to eliminate but also comports well with the policies 
behind the statute, for the concern that coerced laborers will 
be unable to relieve themselves from harsh work conditions 
by changing employers is less likely to be implicated if that 
laborer has a normal job with time off, personal freedom, and 
some money, and has contact with other people.11

This focus on the actual conditions of servitude also pro-
vides an objective benchmark by which to judge either the 
“intolerability” of alternatives or the victim’s capacity for “ra-
tional” thought: the alternatives can justifiably be deemed in-
tolerable, or the victim can justifiably be deemed incapable of 
thinking rationally, if the victim actually felt compelled to 
live in a slavelike condition of servitude. True, in marginal 
cases it may well be difficult to determine whether a slave-
like condition of servitude existed, but the ambiguity will be 
a matter of degree on a factual spectrum,* 12 not, as in the “no

boys and his use of them for his profit and to the injury of their morals). 
These slavelike conditions can presumably be contrasted with the condi-
tions normally implicated by “‘the right of parents and guardians to the 
custody of their minor children or wards.’ ” Ante, at 944, quoting Robert-
son v. Baldwin, 165 U. S. 275, 282 (1897).

"“The undoubted aim of the Thirteenth Amendment . . . was not 
merely to end slavery but to maintain a system of completely free and vol-
untary labor throughout the United States. . . . [IJn general the defense 
against oppressive hours, pay, working conditions, or treatment is the 
right to change employers. When the master can compel and the laborer 
cannot escape the obligation to go on, there is no power below to redress 
and no incentive above to relieve a harsh overlordship or unwholesome con-
ditions of labor.” Pollock v. Williams, 322 U. S. 4, 17-18 (1944).

12 “That there may be marginal cases in which it is difficult to determine 
the side of the line on which a particular fact situation falls is no sufficient 
reason to hold the language too ambiguous to define a criminal offense.” 
United States v. Petrillo, 332 U. S. 1, 7 (1947) (rejecting vagueness chal-
lenge to statute making it a crime to coerce the employment of “persons in
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tolerable alternative” or “improper or wrongful conduct” 
tests, a matter of value on which one would expect wide vari-
ation among different prosecutors or jurors. The risk of se-
lective or arbitrary enforcement is thus minimized, and the 
defendant who, as a result of intentional coercion, employs 
persons in conditions resembling slavery has fair notice re-
garding the applicability of the criminal laws. And many of 
the more troublesome applications of the Government’s open- 
ended test would be avoided. For example, § 1584 would not 
encompass a claim that a regime of religious indoctrination 
psychologically coerced adherents to work for the church un-
less it could also be shown that the adherents worked in a 
slavelike condition of servitude and (given the intent require-
ment) that the religious indoctrination was not motivated by 
a desire to spread sincerely held religious beliefs but rather 
by the intent to coerce adherents to labor in a slavelike condi-
tion of servitude.

This restrictive construction of limiting the statute to 
slavelike conditions, although necessary to comply with the 
rule of lenity given the inherent ambiguity of the statute

excess of the number of employees needed”). Ambiguity over such mat-
ters of degree is not obviated by the Court’s test, since it requires a deter-
mination of whether the degree of physical or legal coercion used was suffi-
cient to compel “involuntary” service. Cf. Steward Machine Co. n . Davis, 
301 U. S. 548, 590 (1937). Indeed, the Court introduces a far 'more pro-
found uncertainty by adopting an understanding of “physical” coercion that 
encompasses a broad array of what might commonly be understood to be 
nonphysical forms of coercion. See n. 5, supra. Although these forms of 
coercion certainly deserve to be encompassed within § 1584, it is at best 
obscure under the Court’s test what line divides the forms of coercion that 
are covered by § 1584 from those that are not because the Court never de-
fines its rather unique understanding of “physical” coercion. Instead, the 
Court seems to use “physical” as no more than a formal label it applies to 
those forms of coercion it deems sufficiently egregious to criminalize. 
Such a mode of analysis is, of course, conclusory. Worse, it merely re-
introduces all the difficulties of the Government’s test in a more obscure 
and exacerbated form.
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where the coercion is neither physical nor legal, is not, how-
ever, necessary where the defendant compels involuntary 
service by the use or threat of legal or physical means. Be-
cause the coercive impact of legal or physical coercion is less 
individualized than other forms of coercion, we need be less 
concerned about selective or arbitrary enforcement; and the 
defendant who intentionally employs physical or legal means 
to coerce labor has fair notice his acts may be criminal. The 
ambiguity justifying a restrictive reading is, moreover, not 
present when the means of coercion are those at the heart of 
the institution of slavery, and it seems clear that Congress 
would have regarded a victim working under a legal or physi-
cal threat as serving in a condition of servitude, however lim-
ited in time or scope.13

Ill
In sum, I conclude that § 1584 reaches cases where the 

defendant intentionally coerced the victim’s labor by the use 
or threat of legal or physical means or the defendant inten-
tionally coerced the victim into a slavelike condition of servi-
tude by other forms of coercion or by rendering the defend-
ant incapable of rational choice. I therefore concur in the 
judgment.

Justi ce  Steven s , with whom Justi ce  Blackmun  joins, 
concurring in the judgment.

No matter what we write, this case must be remanded for 
a new trial because the Court of Appeals held that expert tes-
timony was erroneously admitted and the Government has 
not asked us to review that holding. My colleagues’ opinions 
attempting to formulate an all-encompassing definition of the 
term “involuntary servitude” demonstrate that this legisla-
tive task is not an easy one. They also persuade me that 
Congress probably intended the definition to be developed in 

13 Like the Court, I put aside the exceptional cases it discusses ante, at 
944.
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the common-law tradition of case-by-case adjudication, much 
as the term “restraint of trade” has been construed in an 
equally vague criminal statute.

In rejecting an argument that the Sherman Act was uncon-
stitutionally vague, Justice Holmes wrote:

“But apart from the common law as to restraint of 
trade thus taken up by the statute the law is full of in-
stances where a man’s fate depends on his estimating 
rightly, that is, as the jury subsequently estimates it, 
some matter of degree. If his judgment is wrong, not 
only may he incur a fine or a short imprisonment, as 
here; he may incur the penalty of death. ‘An act causing 
death may be murder, manslaughter, or misadventure 
according to the degree of danger attending it’ by com-
mon experience in the circumstances known to the actor. 
‘The very meaning of the fiction of implied malice in such 
cases at common law was, that a man might have to an-
swer with his life for consequences which he neither in-
tended nor foresaw.’ Commonwealth n . Pierce, 138 
Massachusetts, 165, 178 [(1884)]. Commonwealth v. 
Chance, 174 Massachusetts, 245, 252 [(1899)]. ‘The cri-
terion in such cases is to examine whether common social 
duty would, under the circumstances, have suggested a 
more circumspect conduct.’ [1 E. East, Pleas of the 
Crown 262 (1803)].” Nash v. United States, 229 U. S. 
373, 377 (1913).

A similar approach to the statute before us in this case was 
expressed by Judge Guy in his dissenting opinion in the 
Court of Appeals:

“It is clear that 18 U. S. C. § 1584 is lacking in defini-
tional precision when it makes criminal the holding of 
one in ‘involuntary servitude.’ Whether this is the 
genius of this section or a deficiency to be cured by judi-
cial legislation is not so clear. The majority apparently 
concludes it is a deficiency and proceeds to cure it by
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substituting an arbitrary definition that raises more 
questions than it answers. In discussing this specific 
section, Judge Dimock, who concurred in Shackney, pro-
phetically wrote:
“‘To have an arbitrary classification which will resolve 
with equal facility all of the cases that would arise under 
the statute is indeed a tempting prospect. It is much 
harder to have to work under a statute which will raise 
difficult questions in the borderline cases inevitable 
whenever the application of a statute depends upon an 
appraisal of the state of the human mind. 333 F. 2d at 
488.’

“This is not an easy definitional question and it is one 
on which reasonable minds and federal circuits might dif-
fer. I write in dissent, however, primarily because I 
believe the majority has rewritten rather than inter-
preted 18 U. S. C. §1584.” 821 F. 2d 1186, 1212-1213 
(CA6 1987).

I have a similar reaction to both Justic e  O’Connor ’s opin-
ion for the Court and to Justi ce  Brennan ’s concurrence. 
They are both unduly concerned with hypothetical cases that 
are not before the Court and that, indeed, are far removed 
from the facts of this case. Although these hypothetical 
cases present interesting and potentially difficult philosophi-
cal puzzles, I doubt that they have any significant relation-
ship to real world decisions that will be faced by possible de-
fendants, prosecutors, or jurors.1 *

’Although the Government conceded at oral argument that “a parent 
who coerced an adult son or daughter into working in the family business 
by threatening withdrawal of affection,” might be in violation of the statute, 
ante, at 949, I cannot believe that we need adopt a narrow construction 
of § 1584 to avoid uncertainty as to such cases. No parent would expect to 
be prosecuted, no responsible prosecutor would seek indictment, and no 
reasonable jury would convict for this sort of conduct. Of course, increas-
ingly difficult hypothetical cases can be developed to a point at which rea-
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The text of § 1584 identifies three components of this crimi-
nal offense.* 2 First, the defendant must have acted “know-
ingly and willfully.” As the District Court instructed the 
jury, the Government has the burden of proving that the de-
fendants had “the specific intent” to commit the offense.3 
Infra, at 975. Second, they must have imposed an “involun-
tary” condition upon their victims. As the District Court 
correctly stated, the term “involuntary” means “‘done con-
trary to or without choice’—‘compulsory’—‘not subject to 
control of the will.’” Infra, at 971. Third, the condition 
that must have been deliberately imposed on the victims 
against their will must have been a condition of “servitude.” 
As the District Court explained, the term “servitude” means 
“ ‘[a] condition in which a person lacks liberty especially to de-

sonable persons may disagree. No legal rule, however, produces cer-
tainty and I am convinced that § 1584 is sufficiently definite on its face to 
apprise the public of what it may and may not do. The seemingly unam-
biguous rule adopted by the majority itself admits of grey area. The 
Court asserts: “The history of the Padrone statute reflects Congress’ view 
that a victim’s age or special vulnerability may be relevant in determining 
whether a particular type or a certain degree of physical or legal coercion is 
sufficient to hold that person to involuntary servitude.” Ante, at 948. 
Thus, the public is left to ask how young is too young, how vulnerable is too 
vulnerable, and how much coercion is permissible in light of the victim’s 
age or vulnerability? The answer to each question, however, like the 
question presented in this case, is best—if not only—resolved on a case-by- 
case basis.

2 As the Court of Appeals noted, “[t]he trial court instructed the jury to 
incorporate the definition of involuntary servitude from § 1584 into § 241 
which encompasses the Thirteenth Amendment.” 821 F. 2d 1186, 1188, 
n. 3 (CA6 1987). Because the parties did not challenge this process of in-
corporation, the Court of Appeals did not reach the question whether § 241 
requires a different set of instructions from § 1584 concerning the meaning 
of “involuntary servitude.” Ibid. Because our decision in this case does 
not affect the ultimate disposition—that is, a new trial is necessary in any 
event—I would not extend our analysis beyond the scope of the question 
considered by the Court of Appeals.

3 The full text of the relevant jury instructions appears as an appendix 
to this opinion.
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termine one’s course of action or way of life’—‘slavery’—‘the 
state of being subject to a master.’”4 Ibid. The judge fur-
ther instructed the jury that the defendants could not be 
found guilty unless they had used “a means of compulsion . . . 
sufficient in kind and degree, to subject a person having the 
same general station in life as the alleged victims to believe 
they had no reasonable means of escape and no choice except 
to remain in the service of the employer.” Infra, at 972.

I agree with Justi ce  Brennan  that the reach of the stat-
ute extends beyond compulsion that is accompanied by actual 
or threatened physical means or by the threat of legal action. 
See ante, at 954-959. The statute applies equally to “physi-
cal or mental restraint,” cf. Chatwin n . United States, 326 
U. S. 455, 460 (1946), and I would not distinguish between 
the two kinds of compulsion. However, unlike Justi ce  
Brennan , I would not impose the additional requirement in 
cases involving mental restraint that the victim be coerced 
into a “slavelike condition of servitude.” To the extent the 
phrase “slavelike condition of servitude” simply mirrors the 
term “involuntary servitude,” I see no reason for imposing 
this additional level of definitional complexity. In my view, 
individuals attempting to conform their conduct to the rule of 
law, prosecutors, and jurors are just as capable of under-
standing and applying the term “involuntary servitude” as 
they are of applying the concept of “slavelike condition.” 
Moreover, to the extent “slavelike condition of servitude” 
means something less than “involuntary servitude,” I see no 

4 This definition of “servitude” closely resembles the definitions found in 
the dictionaries that Just ice  Bre nn an  considers in drawing the conclu-
sion that psychological coercion is only covered by the statute if accompa-
nied by a “‘slavelike’ conditio[n] of servitude.” See ante, at 961, and n. 9 
(“[I]n 1910 and 1949, Webster’s defined ‘servitude’ as the ‘[c]ondition of a 
slave; slavery; serfdom; bondage; state of compulsory subjection to a mas-
ter. ... In French and English Colonies of the 17th and 18th centuries, the 
condition of transported or colonial laborers who, under contract or by cus-
tom, rendered service with temporary and limited loss of political and per-
sonal liberty’ ”).
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basis for reading the statute more narrowly than written. 
Instead, in determining whether the victims’ servitude was 
“involuntary,” I would allow the jury to consider the “totality 
of the circumstances” just as we do when it is necessary to 
decide whether a custodial statement is voluntary or involun-
tary, see, e. g., Mincey v. Arizona, 437 U. S. 385, 401 (1978). 
In this case, however, the burden is of course on the Govern-
ment to prove that the victims did not accept the terms of 
their existence voluntarily.

In sum, taking the evidence in the light most favorable to 
the Government, see Glasser v. United States, 315 U. S. 60, 
80 (1942), I am persuaded that the statute gave the defend-
ants fair notice that their conduct was unlawful and that the 
trial court’s instructions, read as a whole, adequately in-
formed the jury as to the elements of the crime. I think they 
were fairly convicted.

Nevertheless, as I stated at the outset, I must concur in 
the Court’s judgment.

APPENDIX

RELEVANT JURY INSTRUCTIONS
(App. to Pet. for Cert. 108a-114a.)

“[Court:] In order to find a particular defendant guilty as 
charged in Counts II and III of the Indictment, thè govern-
ment must prove beyond a reasonable doubt each of the fol-
lowing elements as to Robert Fulmer for Count II and as to 
Louis Molitor is for Count III:

“1. That a particular defendant held or aided and abetted 
in the holding of Robert Fulmer under Count II or Louis 
Molitoris under Count III to involuntary servitude for a 
term.

“2. That the act or acts of the defendants were done know-
ingly or willfully.

“If you find that the government has proved the above two 
elements as to a particular defendant and as to a particular
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count beyond a reasonable doubt, then your verdict will be 
guilty as to that count and that defendant.

“If, however, you find that the government has failed to 
prove either or both of the elements set forth above as to a 
particular defendant and as to a particular count, then your 
verdict will be not guilty as to that defendant and that count.

“As stated before, the burden is always upon the prosecu-
tion to prove beyond a reasonable doubt every element es-
sential to the crime charged; the law never imposes upon the 
defendant in a criminal case the burden or duty of calling any 
witnesses or of producing any evidence.

“A person who willfully aids and abets another in the com-
mission of an offense is punishable as a principal.

“In order to aid and abet another to commit a crime it is 
necessary that the accused willfully associate himself in some 
way with the criminal venture, and willfully participate in it 
as in something he wishes to bring about; that is to say, that 
he willfully seeks by some act or omission to make the crimi-
nal venture succeed.

“You, of course, may not find a defendant guilty as to a 
particular count unless you find beyond a reasonable doubt 
that every element of the particular offense as defined in 
these instructions was committed by some person or persons, 
and that that defendant participated in its commission.

“The government is not required to prove that a defendant 
personally committed the offense charged. Rather, the gov-
ernment bears the burden of showing (1) that every element 
of a particular offense as defined in these instructions was 
committed by some person or persons and (2) that a defend-
ant (a) was that person or one of those persons, or (b) aided 
and abetted that person or those persons in the commission of 
the offense.

“Involuntary servitude consists of two terms.
“Involuntary means ‘done contrary to or without choice’— 

‘compulsory’—‘not subject to control of the will.’
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“Servitude means ‘[a] condition in which a person lacks lib-
erty especially to determine one’s course of action or way of 
life’—‘slavery’—‘the state of being subject to a master.’

“Involuntary servitude involves a condition of having some 
of the incidents of slavery.

“It may include situations in which persons are forced to 
return to employment by law.

“It may also include persons who are physically restrained 
by guards from leaving employment.

“It may also include situations involving either physical 
and other coercion, or a combination thereof, used to detain 
persons in employment.

“It may include situations in which the coercive acts or 
words cause persons in employment to believe they cannot 
freely leave employment if the acts are done or the words 
spoken with the intent to cause this result.

“In other words, based on all the evidence it will be for you 
to determine if there was a means of compulsion used, suffi-
cient in kind and degree, to subject a person having the same 
general station in life as the alleged victims to believe they 
had no reasonable means of escape and no choice except to 
remain in the service of the employer. In this respect you 
are instructed that you may find that not all persons are of 
like courage and firmness. You may consider the character 
and condition of life of the parties, the relative inferiority or 
inequality between the persons who perform the service and 
the persons exercising the force or influence to compel its per-
formance and the defendants’ knowledge of these matters.

“The matter involves the knowledge and intent of the per-
son charged as well as the character and understanding of the 
alleged victim.

“It is not part of the Government’s burden of proof, in 
order for you to return a verdict of guilty, to show that an 
alleged victim named in the Indictment made an attempt to 
escape. You may, however, consider any evidence of escape 
attempts as well as the opportunities to leave and the volun-
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tary remaining or returning as bearing upon the voluntari-
ness of the person’s labor.

“In determining whether the service was involuntary, you 
are instructed that it makes no difference whether or not the 
persons alleged to have been held in involuntary servitude 
initially agreed voluntarily to work. If a person desires to 
withdraw, and then is forced to remain and perform services 
against his will, his service is involuntary.

“In the same sense, the failure to pay a person who volun-
tarily performs labor does not transform that labor into an 
‘involuntary servitude.’

“Of course, an employer can use any legitimate means to 
retain the services of an employee, such as offering the em-
ployee benefits, or seeking to convince the employee that he 
would be better off if he continued in his employment.

“Payment of wages to the alleged victims or the conferring 
of other benefits on them is of course a proper means of at-
tempting to retain their services. You should take evidence 
of such payment or benefits into account in your determina-
tion of whether or not the improper conduct of a particular 
defendant, if you find such improper conduct to have oc-
curred, was a necessary cause of the decision of one or both of 
the alleged victims to remain on the farm. However, the 
fact that the alleged victims were paid or were given other 
benefits does not necessarily mean that they were not held in 
involuntary servitude.

“As I have instructed you, you must consider all of the fac-
tors that might have influenced the decision of both of the al-
leged victims to remain on the farm. The desire to receive 
wages and benefits may have been one such factor. How-
ever, you must still determine whether or not the improper 
conduct of a defendant, if any, was a necessary cause of the 
decision of one or both of the alleged victims to remain.

“In order to find that a particular defendant is guilty of 
holding one or both of the alleged victims in involuntary ser-
vitude, in addition to the necessary coercion and intention on
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the part of the defendants, you must find that those means 
were an actual and necessary cause of the decision of one or 
both of the alleged victims to continue working for the 
Kozminskis. In other words, you must determine if one or 
both of the alleged victims would have left the employment if 
they had not been subjected to improper conduct on the part 
of that particular defendant.

“In determining whether or not the improper means was a 
necessary cause of the decision of the alleged victim to con-
tinue working for the Kozminskis, you must evaluate all of 
the factors that might have affected that decision, including 
any legitimate means used by that defendant to convince the 
alleged victim to retain the employment. After considering 
all of the factors that might have affected that decision, you 
must decide whether or not the decision of either or both of 
the alleged victims to remain on the farm would have been 
made if improper means had not been used by a particular 
defendant.

“If you determine that either or both of the alleged victims 
would have continued to work for the Kozminskis regardless 
of the use of improper means by that particular defendant 
then you must find that the improper conduct of that defend-
ant was not a necessary cause of the decision of both victims 
to retain their employment.

“In making the determination involving involuntary servi-
tude, you may consider all of the evidence in this case to 
determine if a particular defendant held or aided and abetted 
in the holding of either Louis Molitoris or Robert Arthur 
Fulmer to involuntary servitude.

“I caution you again as I have before, however, the defend-
ants are not on trial for failure to comply with minimum wage 
laws, or for violating certain social regulations or for assault 
or battery or for using bad language in a coercive way. Nei-
ther are they on trial for neglect, for misappropriation of 
money, or for breach of an employment contract. Your at-
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tention must be directed to the discrete charge outlined in 
these instructions.

“You will note that Element One requires proof that the 
victim was held ‘for a term,’ that is, a period of time. In that 
respect, I instruct you that it is not necessary for the Govern-
ment to prove any given specific term of an appreciable 
length of time. If the person was held for any term, regard-
less of how short such term may be, it would come within the 
‘held for a term’ provisions of the statute.

“Element Two requires that the acts of the defendants 
were done knowingly and willfully.

“An act, omission, or failure to act is done ‘knowingly’ if 
done voluntarily and intentionally, and not because of mis-
take or accident or other innocent reason.

“The word ‘knowingly’ is used to insure that no one will be 
convicted for an act done because of mistake, or accident, or 
other innocent reason.

“An act, omission, or failure to act is done ‘willfully’ if done 
voluntarily and intentionally, and with the specific intent to 
do something the law forbids; that is to say, with bad purpose 
either to disobey or to disregard the law.

“You will note that to act knowingly requires that the act 
be done intentionally. The crimes charged requires proof of 
specific intent before a defendant can be convicted. Specific 
intent, as the term implies, means more than the general in-
tent to commit the act. To establish specific intent the gov-
ernment must prove that the defendant knowingly did an act 
which the law forbids, or knowingly failed to do an act which 
the law requires, purposely intending to violate the law.

“Such intent may be determined from all the facts and cir-
cumstances surrounding the case. Specific intent must be 
proved beyond a reasonable doubt before there can be a 
conviction.

“Intent ordinarily may not be proved directly, because 
there is no way of fathoming or scrutinizing the operations of 
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the human mind. But, you may infer the defendant’s intent 
from the surrounding circumstances.

“You may consider any statement made by the defendant, 
and all other facts and circumstances in evidence which indi-
cate the state of mind. You may consider it reasonable to 
draw the inference and find that a person intends the natural 
and probable consequences of acts knowingly done or know-
ingly omitted.

“As I have said, it is entirely up to you to decide what facts 
to find from the evidence.

“You will note that the Indictment charges that the offense 
was committed ‘on or about’ a certain date. The proof need 
not establish with certainty the exact date of the alleged of-
fense. It is sufficient if the evidence in the case establishes, 
beyond a reasonable doubt, that the offense was committed 
on a date reasonably near the date alleged.

“That is the end of the instructions relating to Counts II 
and III of the Indictment.”
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WATSON v. FORT WORTH BANK & TRUST

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIFTH CIRCUIT

No. 86-6139. Argued January 20, 1988—Decided June 29, 1988

Petitioner employee, who is black, was rejected in favor of white applicants 
for four promotions to supervisory positions in respondent bank, which 
had not developed precise and formal selection criteria for the positions, 
but instead relied on the subjective judgment of white supervisors who 
were acquainted with the candidates and with the nature of the jobs. 
After exhausting her administrative remedies, petitioner filed suit in 
Federal District Court, alleging, inter alia, that respondent’s promotion 
policies had unlawfully discriminated against blacks generally and her 
personally in violation of Title VII of the Civil Rights Act of 1964. As to 
petitioner’s individual claim, the court held that she had not met her bur-
den of proof under the discriminatory treatment evidentiary standard 
and, for this and other reasons, dismissed the action. The Court of Ap-
peals affirmed in relevant part, rejecting petitioner’s contention that the 
District Court erred in failing to apply “disparate impact” analysis to her 
promotion claims. The court held that, under its precedent, a Title VII 
challenge to a discretionary or subjective promotion system can only be 
analyzed under the disparate treatment model.

Held: The judgment is vacated, and the case is remanded.
798 F. 2d 791, vacated and remanded.

Jus tice  O’Con no r  delivered the opinion of the Court with respect to 
Parts I, II-A, II-B, and III, concluding that disparate impact analysis 
may be applied to a subjective or discretionary promotion system. 
Pp. 985-991, 999-1000.

(a) Each of this Court’s decisions applying disparate impact analysis— 
under which facially neutral employment practices, adopted without a 
deliberately discriminatory motive, may in operation be functionally 
equivalent to illegal intentional discrimination—involved standardized 
tests or criteria, such as written aptitude tests or high school diploma 
requirements, see, e. g., Griggs v. Duke Power Co., 401 U. S. 424, and 
the Court has consistently used disparate treatment theory, in which 
proof of intent to discriminate is required, to review hiring or promotion 
decisions that were based on the exercise of personal judgment or the 
application of subjective criteria, see, e. g., McDonnell Douglas Corp. n . 
Green, 411 U. S. 792. Until today, the Court has never addressed the 
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question whether disparate impact analysis may be applied to subjective 
employment criteria. Pp. 985-989.

(b) The reasons supporting the use of disparate impact analysis apply 
to subjective employment practices. That analysis might effectively be 
abolished if it were confined to objective, standardized selection prac-
tices, since an employer could insulate itself from liability under Griggs 
and its progeny simply by combining such practices with a subjective 
component, such as a brief interview, in a system that refrained from 
making the objective tests absolutely determinative, and could thereby 
remain free to give those tests almost as much weight as it chose without 
risking a disparate impact challenge. Moreover, disparate impact anal-
ysis is in principle no less applicable to subjective employment criteria 
than to objective or standardized tests, since, in either case, a facially 
neutral practice, adopted without discriminatory intent, may have ef-
fects that are indistinguishable from intentionally discriminatory prac-
tices. Simply because no inference of discriminatory intent can be 
drawn from the customary and reasonable practice in some businesses of 
leaving promotion decisions to the unchecked discretion of the lower 
level supervisors most familiar with the jobs and candidates, it does not 
follow that these supervisors always act without discriminatory intent. 
Even if it is assumed that discrimination by individual supervisors can be 
adequately policed through disparate treatment analysis, that analysis 
would not solve the problem created by subconscious stereotypes and 
prejudices that lead to conduct prohibited by Title VII. Pp. 989-991.

(c) Since neither the District Court nor the Court of Appeals has eval-
uated the statistical evidence to determine whether petitioner made out 
a prima facie case of discrimination under disparate impact theory, the 
case must be remanded. Pp. 999-1000.

Just ice  O’Conn or , joined by The  Chi ef  Jus tic e , Jus tice  Whi te , 
and Just ice  Scali a , concluded in Parts II-C and II-D that:

1. The extension of disparate impact analysis to subjective employ-
ment practices could increase the risk that, in order to avoid liability, 
employers will adopt surreptitious numerical goals and quotas in the 
belief that, since disparate impact analysis inevitably focuses on statisti-
cal evidence, which cannot practically be rebutted by the kind of counter-
evidence typically used to defend objective criteria, the threat of ruin- 
ious litigation requires steps to ensure that no plaintiff can establish 
a prima facie case under disparate impact theory. That result would 
be contrary to Congress’ clearly expressed intent in 42 U. S. C. 
§ 2000(e)-2(j) that no employer shall be required to grant preferential 
treatment to any protected individual or group because of a numerical 
imbalance in its work force. Pp. 991-993.

2. However, the application of disparate impact theory to subjective 
employment criteria should not have any chilling effect on legitimate
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business practices, since the high standards of proof applicable in such 
cases operate to constrain the theory within its proper bounds and pro-
vide adequate safeguards against the danger that quotas or preferential 
treatment will be adopted by employers. Pp. 993-999.

(a) In establishing a prima facie case when subjective selection cri-
teria are at issue, the plaintiff may have difficulty satisfying the initial 
burden of identifying the specific employment practices that are alleg-
edly responsible for any observed statistical disparity, especially where 
the employer has combined the subjective criteria with more rigid stan-
dardized rules or tests. Moreover, the plaintiff’s statistical evidence 
must be sufficiently substantial to prove that the practice in question has 
caused the exclusion of job or promotion applicants because of their 
membership in a protected group, and the defendant is free to attack the 
probative weight of that evidence, to point out fallacies or deficiencies in 
the plaintiff’s data or statistical techniques, and to adduce countervailing 
evidence of its own. Pp. 994-997.

(b) The nature of the “business necessity” or “job relatedness” de-
fense—under which the defendant has a burden of producing evidence 
after the plaintiff has made out a prima facie case—also constrains the 
application of the disparate impact theory. Employers are not required, 
even when defending standardized or objective tests, to introduce formal 
“validation studies” showing that particular criteria predict actual on- 
the-job performance. In the context of subjective or discretionary de-
cisions, the employer will often find it easier than in the case of stan-
dardized tests to produce evidence of a “manifest relationship to the 
employment in question.” Many jobs, for example those involving man-
agerial responsibilities, require personal qualities that are not amenable 
to standardized testing but are nevertheless job related. In evaluating 
claims that discretionary practices are insufficiently related to legitimate 
business purposes, courts are generally less competent than employers 
to restructure business practices and therefore should not attempt to do 
so. Pp. 997-999.

Just ice  Bla ckmu n , joined by Jus tice  Brenna n  and Just ice  Mar -
sha ll , agreeing that disparate-impact analysis may be applied to claims 
of discrimination caused by subjective or discretionary selection proc-
esses, concluded that:

1. In the disparate-impact context, a plaintiff who successfully estab-
lishes a prima facie case shifts the burden of proof, not production, to the 
defendant to establish that the employment practice in question is a busi-
ness necessity. See, e. g., Albemarle Paper Co. v. Moody, 422 U. S. 
405, 425; Dothard v. Rawlinson, 433 U. S. 321, 329; and Griggs v. Duke 
Power Co., 401 U. S. 424, 432. The plurality’s assertion to the contrary 
mimics the allocation of burdens this Court has established in the very 
different context of individual disparate-treatment claims. Unlike a 
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disparate-treatment claim of intentional discrimination, which a prima 
facie case establishes only by inference, the disparate impact caused by 
an employment practice is directly established by the numerical dispar-
ity shown by the prima facie case, and the employer can avoid liability 
only if it can prove that the discriminatory effect is justified. To be 
justified as a business necessity, a practice must directly relate to a pro-
spective employee’s ability to perform the job effectively; i. e., it must 
be necessary to fulfill legitimate business requirements. Pp. 1000-1006.

2. The plurality’s suggestion that the employer will often find it easier 
to produce evidence of job-relatedness for a subjective factor than for 
standardized tests may prove misleading, since the employer still has the 
obligation to persuade the court of job-relatedness through the introduc-
tion of relevant evidence. Pp. 1006-1011.

(a) The fact that the formal validation techniques endorsed by the 
Equal Employment Opportunity Commission’s Uniform Guidelines on 
Employee Selection Procedures cannot always be used to prove the job- 
relatedness of subjective-selection processes does not free an employer 
from its burden of proof. The link between such processes and job per-
formance may, depending on the type and size of the business and the 
nature of the particular job, be established by a variety of methods, 
including the results of studies, expert testimony, and prior successful 
experience. Although common sense plays a part in the assessment, a 
reviewing court may not rely on its own, or an employer’s, sense of what 
is “normal” as a substitute for a neutral assessment of the evidence. 
Pp. 1006-1008.

(b) The employer’s burden of justifying an employment practice 
that produces a disparate impact is not lessened simply because the prac-
tice relies upon subjective assessments. Establishing a general rule 
allowing an employer to escape liability simply by articulating vague, 
inoffensive-sounding subjective criteria would disserve Title Vil’s goal 
of eradicating employment discrimination by encouraging employers to 
abandon attempts to construct neutral selection mechanisms in favor of 
broad generalities. While subjective criteria will sometimes pose dif-
ficult problems for courts charged with assessing job-relatedness, re-
quiring the development of a greater factual record, and, perhaps, the 
exercise of a greater degree of judgment, that does not dictate that 
subjective-selection processes generally are to be accepted at face value. 
Pp. 1008-1011.

Just ice  Stev ens , agreeing that the racially adverse impact of an 
employer’s practice of simply committing employment decisions to the 
unchecked discretion of a white supervisory corps is subject to the test 
of Griggs v. Duke Power Co., 401 U. S. 424, concluded that, since cases
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involving such practices will include too many variables to be adequately 
considered in a general context, further discussion of evidentiary stand-
ards should be postponed until after the District Court has made ap-
propriate findings concerning petitioner’s prima facie evidence of dis-
parate impact and respondent’s explanation for its subjective practice. 
P. 1011.

O’Con no r , J., announced the judgment of the Court and delivered the 
opinion of the Court with respect to Parts I, II-A, II-B, and III, in which 
Rehn quis t , C. J., and Bren na n , Whi te , Mars ha ll , Bla ckm un , and 
Scali a , JJ., joined, and an opinion with respect to Parts II-C and II-D in 
which Rehn qu ist , C. J., and Whit e  and Scal ia , JJ., joined. Blac k -
mun , J., filed an opinion concurring in part and concurring in the judg-
ment, in which Bre nn an  and Marsh al l , JJ., joined, post, p. 1000. Ste -
vens , J., filed an opinion concurring in the judgment, post, p. 1011. 
Kenn edy , J., took no part in the consideration or decision of the case.

Art Brender argued the cause and filed briefs for petitioner. 
Bruce W. McGee argued the cause and filed a brief for 

respondent. *
*Briefs of amici curiae urging reversal were filed for the State of 

Texas et al. by Jim Mattox, Attorney General, Mary F. Keller, Executive 
Assistant Attorney General, and James C. Todd; for the American Civil 
Liberties Union et al. by Deborah A. Ellis, Isabelle Katz Pinzler, and 
Joan E. Bertin; for the American Psychological Association by Donald N. 
Bersoff; for the Lawyers’ Committee for Civil Rights Under Law by John 
Townsend Rich, Conrad K. Harper, Stuart J. Land, Norman Redlich, 
William L. Robinson, Judith A. Winston, and Richard T. Seymour; and 
for the NAACP Legal Defense and Educational Fund, Inc., et al. by Bill 
Lann Lee, Stephen M. Cutler, Joan M. Graff, Patricia A. Shiu, Julius 
LeVonne Chambers, Ronald L. Ellis, Charles Stephen Ralston, Antonia 
Hernandez, and E. Richard Larson.

Briefs of amici curiae urging affirmance were filed for the United States 
by Solicitor General Fried, Assistant Attorney General Reynolds, Deputy 
Solicitor General Ayer, Deputy Assistant Attorney General Clegg, David 
K. Flynn, and Charles A. Shanor; for the Equal Employment Advisory 
Council by Robert E. Williams, Douglas S. McDowell, Edward E. Potter, 
and Garen E. Dodge; for the American Society for Personnel Administra-
tion et al. by Lawrence Z. Lorber and J. Robert Kirk; for the Landmark 
Legal Foundation by Jerald L. Hill and Mark J. Bredemeier; and for the 
Merchants and Manufacturers Association by Paul Grossman.
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Justi ce  O’Connor  announced the judgment of the Court 
and delivered the opinion of the Court with respect to Parts 
I, II-A, II-B, and III, and an opinion with respect to parts 
II-C and II-D, in which The  Chief  Justi ce , Justi ce  
White , and Justic e  Scalia  join.

This case requires us to decide what evidentiary standards 
should be applied under Title VII of the Civil Rights Act of 
1964, 78 Stat. 253, as amended, 42 U. S. C. § 2000e et seq., in 
determining whether an employer’s practice of committing 
promotion decisions to the subjective discretion of supervi-
sory employees has led to illegal discrimination.

I
Petitioner Clara Watson, who is black, was hired by re-

spondent Fort Worth Bank and Trust (the Bank) as a proof 
operator in August 1973. In January 1976, Watson was pro-
moted to a position as teller in the Bank’s drive-in facility. 
In February 1980, she sought to become supervisor of the 
tellers in the main lobby; a white male, however, was se-
lected for this job. Watson then sought a position as super-
visor of the drive-in bank, but this position was given to a 
white female. In February 1981, after Watson had served 
for about a year as a commercial teller in the Bank’s main 
lobby, and informally as assistant to the supervisor of tellers, 
the man holding that position was promoted. Watson ap-
plied for the vacancy, but the white female who was the su-
pervisor of the drive-in bank was selected instead. Watson 
then applied for the vacancy created at the drive-in; a white 
male was selected for that job. The Bank, which has about 
80 employees, had not developed precise and formal criteria 
for evaluating candidates for the positions for which Watson 
unsuccessfully applied. It relied instead on the subjective 
judgment of supervisors who were acquainted with the candi-
dates and with the nature of the jobs to be filled. All the 
supervisors involved in denying Watson the four promotions 
at issue were white.
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Watson filed a discrimination charge with the Equal Em-
ployment Opportunity Commission (EEOC). After exhaust-
ing her administrative remedies, she filed this lawsuit in 
the United States District Court for the Northern District 
of Texas. She alleged that the Bank had unlawfully dis-
criminated against blacks in hiring, compensation, initial 
placement, promotions, terminations, and other terms and 
conditions of employment. On Watson’s motion under Fed-
eral Rule of Civil Procedure 23, the District Court certified a 
class consisting of “blacks who applied to or were employed 
by [respondent] on or after October 21, 1979 or who may sub-
mit employment applications to [respondent] in the future.” 
App. 190. The District Court later decertified this broad 
class because it concluded, in light of the evidence presented 
at trial, that there was not a common question of law or fact 
uniting the groups of applicants and employees. After split-
ting the class along this line, the court found that the class 
of black employees did not meet the numerosity requirement 
of Rule 23(a); accordingly, this subclass was decertified. 
The court also concluded that Watson was not an adequate 
representative of the applicant class because her promotion 
claims were not typical of the claims of the members of that 
group. Because Watson had proceeded zealously on behalf 
of the job applicants, however, the court went on to address 
the merits of their claims. It concluded that Watson had 
failed to establish a prima facie case of racial discrimination in 
hiring: the percentage of blacks in the Bank’s work force ap-
proximated the percentage of blacks in the metropolitan area 
where the Bank is located. App. 199-202.

The District Court addressed Watson’s individual claims 
under the evidentiary standards that apply in a discrimi-
natory treatment case. See McDonnell Douglas Corp. v. 
Green, 411 U. S. 792 (1973), and Texas Dept, of Community 
Affairs v. Burdine, 450 U. S. 248 (1981). It concluded, on 
the evidence presented at trial, that Watson had established 
a prima facie case of employment discrimination, but that the 
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Bank had met its rebuttal burden by presenting legitimate 
and nondiscriminatory reasons for each of the challenged pro-
motion decisions. The court also concluded that Watson had 
failed to show that these reasons were pretexts for racial dis-
crimination. Accordingly, the action was dismissed. App. 
195-197, 203.

A divided panel of the United States Court of Appeals for 
the Fifth Circuit affirmed in part. 798 F. 2d 791 (1986). 
The majority concluded that there was no abuse of discretion 
in the District Court’s class decertification decisions. In 
order to avoid unfair prejudice to members of the class of 
black job applicants, however, the Court of Appeals vacated 
the portion of the judgment affecting them and remanded 
with instructions to dismiss those claims without prejudice. 
The majority affirmed the District Court’s conclusion that 
Watson had failed to prove her claim of racial discrimination 
under the standards set out in McDonnell Douglas, supra, 
and Burdine, supra.1

Watson argued that the District Court had erred in failing 
to apply “disparate impact” analysis to her claims of dis-
crimination in promotion. Relying on Fifth Circuit prece-
dent, the majority of the Court of Appeals panel held that “a 
Title VII challenge to an allegedly discretionary promotion 
system is properly analyzed under the disparate treatment 
model rather than the disparate impact model.” 798 F. 2d, 
at 797. Other Courts of Appeals have held that disparate 
impact analysis may be applied to hiring or promotion sys-
tems that involve the use of “discretionary” or “subjective” 
criteria. See, e. g., Atonio v. Wards Cove Packing Co., 810 
F. 2d 1477 (CA9) (en banc), on return to panel, 827 F. 2d

1 The dissenting judge argued that the District Court had abused its dis-
cretion in decertifying the broad class of black employees and applicants. 
He also argued that Watson had succeeded in proving that the Bank had 
discriminated against this class, and that the case should be remanded so 
that appropriate relief could be ordered. 798 F. 2d, at 800-815.
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439 (1987), cert denied, No. 87-1388, 485 U. S. 989 (1988), 
cert, pending, No. 87-1387; Griffin v. Carlin, 755 F. 2d 1516, 
1522-1525 (CA11 1985). Cf. Segar v. Smith, 238 U. S. App. 
D. C. 103, 738 F. 2d 1249 (1984), cert, denied, 471 U. S. 1115 
(1985). We granted certiorari to resolve the conflict. 483 
U. S. 1004 (1987).

II
A

Section 703 of the Civil Rights Act of 1964, 42 U. S. C. 
§2000e-2, provides:

“(a) It shall be an unlawful employment practice for an 
employer—

"(1) to fail or refuse to hire or to discharge any indi-
vidual, or otherwise to discriminate against any individ-
ual with respect to his compensation, terms, conditions, 
or privileges of employment, because of such individual’s 
race, color, religion, sex, or national origin; or

“(2) to limit, segregate, or classify his employees or 
applicants for employment in any way which would de-
prive or tend to deprive any individual of employment 
opportunities or otherwise adversely affect his status as 
an employee, because of such individual’s race, color, re-
ligion, sex, or national origin.

“(h) Notwithstanding any other provision of this sub-
chapter, it shall not be an unlawful employment practice 
for an employer... to give and to act upon the results of 
any professionally developed ability test provided that 
such test, its administration or action upon the results is 
not designed, intended or used to discriminate because of 
race, color, religion, sex or national origin. ...”

Several of our decisions have dealt with the evidentiary 
standards that apply when an individual alleges that an em-
ployer has treated that particular person less favorably than 



986 OCTOBER TERM, 1987

Opinion of the Court 487 U. S.

others because of the plaintiff’s race, color, religion, sex, or 
national origin. In such “disparate treatment” cases, which 
involve “the most easily understood type of discrimination,” 
Teamsters n . United States, 431 U. S. 324, 335, n. 15 (1977), 
the plaintiff is required to prove that the defendant had a dis-
criminatory intent or motive. In order to facilitate the or-
derly consideration of relevant evidence, we have devised a 
series of shifting evidentiary burdens that are “intended pro-
gressively to sharpen the inquiry into the elusive factual 
question of intentional discrimination.” Texas Dept, of Com-
munity Affairs v. Burdine, 450 U. S., at 255, n. 8. Under 
that scheme, a prima facie case is ordinarily established by 
proof that the employer, after having rejected the plaintiff’s 
application for a job or promotion, continued to seek appli-
cants with qualifications similar to the plaintiff’s. Id., at 
253, and n. 6. The burden of proving a prima facie case is 
“not onerous,” id., at 253, and the employer in turn may 
rebut it simply by producing some evidence that it had legiti-
mate, nondiscriminatory reasons for the decision. Id., at 
254-255. If the defendant carries this burden of production, 
the plaintiff must prove by a preponderance of all the evi-
dence in the case that the legitimate reasons offered by the 
defendant were a pretext for discrimination. Id., at 253, 
255, n. 10. We have cautioned that these shifting burdens 
are meant only to aid courts and litigants in arranging the 
presentation of evidence: “The ultimate burden of persuading 
the trier of fact that the defendant intentionally discrimi-
nated against the plaintiff remains at all times with the plain-
tiff.” Id., at 253. See also United States Postal Service Bd. 
of Governors v. Aikens, 460 U. S. 711, 715 (1983).

In Griggs v. Duke Power Co., 401 U. S. 424 (1971), this 
Court held that a plaintiff need not necessarily prove inten-
tional discrimination in order to establish that an employer 
has violated § 703. In certain cases, facially neutral employ-
ment practices that have significant adverse effects on pro-
tected groups have been held to violate the Act without proof
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that the employer adopted those practices with a discrimina-
tory intent. The factual issues and the character of the evi-
dence are inevitably somewhat different when the plaintiff is 
exempted from the need to prove intentional discrimination. 
See Burdine, supra, at 252, n. 5; see also United States 
Postal Service Bd. of Governors v. Aikens, supra, at 713, 
n. 1; McDonnell Douglas, 411 U. S., at 802, n. 14; Team-
sters, supra, at 335-336, n. 15. The evidence in these “dis-
parate impact” cases usually focuses on statistical disparities, 
rather than specific incidents, and on competing explanations 
for those disparities.

The distinguishing features of the factual issues that typi-
cally dominate in disparate impact cases do not imply that the 
ultimate legal issue is different than in cases where disparate 
treatment analysis is used. See, e. g., Washington v. Davis, 
426 U. S. 229, 253-254 (1976) (Stevens , J., concurring). 
Nor do we think it is appropriate to hold a defendant lia-
ble for unintentional discrimination on the basis of less evi-
dence than is required to prove intentional discrimination. 
Rather, the necessary premise of the disparate impact ap-
proach is that some employment practices, adopted without 
a deliberately discriminatory motive, may in operation be 
functionally equivalent to intentional discrimination.

Perhaps the most obvious examples of such functional 
equivalence have been found where facially neutral job re-
quirements necessarily operated to perpetuate the effects 
of intentional discrimination that occurred before Title VII 
was enacted. In Griggs itself, for example, the employer 
had a history of overt racial discrimination that predated the 
enactment of the Civil Rights Act of 1964. 401 U. S., at 
426-428. Such conduct had apparently ceased thereafter, 
but the employer continued to follow employment policies 
that had “a markedly disproportionate” adverse effect on 
blacks. Id., at 428-429. Cf. Teamsters, supra, at 349, and 
n. 32. The Griggs Court found that these policies, which in-
volved the use of general aptitude tests and a high school di-
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ploma requirement, were not demonstrably related to the 
jobs for which they were used. 401 U. S., at 431-432. Be-
lieving that diplomas and tests could become “masters of re-
ality,” id., at 433, which would perpetuate the effects of pre- 
Act discrimination, the Court concluded that such practices 
could not be defended simply on the basis of their facial neu-
trality or on the basis of the employer’s lack of discriminatory 
intent.

This Court has repeatedly reaffirmed the principle that 
some facially neutral employment practices may violate Title 
VII even in the absence of a demonstrated discriminatory in-
tent. We have not limited this principle to cases in which 
the challenged practice served to perpetuate the effects of 
pre-Act intentional discrimination. Each of our subsequent 
decisions, however, like Griggs itself, involved standardized 
employment tests or criteria. See, e. g., Albemarle Paper 
Co. v. Moody, 422 U. S. 405 (1975) (written aptitude tests); 
Washington v. Davis, supra (written test of verbal skills); 
Dothard v. Rawlinson, 433 U. S. 321 (1977) (height and 
weight requirements); New York City Transit Authority v. 
Beazer, 440 U. S. 568 (1979) (rule against employing drug 
addicts); Connecticut v. Teal, 457 U. S. 440 (1982) (written 
examination). In contrast, we have consistently used con-
ventional disparate treatment theory, in which proof of in-
tent to discriminate is required, to review hiring and promo-
tion decisions that were based on the exercise of personal 
judgment or the application of inherently subjective criteria. 
See, e. g., McDonnell Douglas Corp. v. Green, supra (dis-
cretionary decision not to rehire individual who engaged in 
criminal acts against employer while laid off); Fumco Con-
struction Corp. v. Waters, 438 U. S. 567 (1978) (hiring deci-
sions based on personal knowledge of candidates and recom-
mendations); Texas Dept, of Community Affairs v. Burdine, 
supra (discretionary decision to fire individual who was said 
not to get along with co-workers); United States Postal Serv-
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ice Bd. of Governors v. Aikens, 460 U. S., at 715 (discretion-
ary promotion decision).

Our decisions have not addressed the question whether 
disparate impact analysis may be applied to cases in which 
subjective criteria are used to make employment decisions. 
As noted above, the Courts of Appeals are in conflict on 
the issue. In order to resolve this conflict, we must deter-
mine whether the reasons that support the use of disparate 
impact analysis apply to subjective employment practices, 
and whether such analysis can be applied in this new context 
under workable evidentiary standards.

B
The parties present us with stark and uninviting alterna-

tives. Petitioner contends that subjective selection methods 
are at least as likely to have discriminatory effects as are 
the kind of objective tests at issue in Griggs and our other 
disparate impact cases. Furthermore, she argues, if dispar-
ate impact analysis is confined to objective tests, employers 
will be able to substitute subjective criteria having sub-
stantially identical effects, and Griggs will become a dead 
letter. Respondent and the United States (appearing as 
amicus curiae) argue that conventional disparate treatment 
analysis is adequate to accomplish Congress’ purpose in en-
acting Title VII. They also argue that subjective selection 
practices would be so impossibly difficult to defend under dis-
parate impact analysis that employers would be forced to 
adopt numerical quotas in order to avoid liability.

We are persuaded that our decisions in Griggs and succeed-
ing cases could largely be nullified if disparate impact analy-
sis were applied only to standardized selection practices. 
However one might distinguish “subjective” from “objective” 
criteria, it is apparent that selection systems that combine 
both types would generally have to be considered subjective 
in nature. Thus, for example, if the employer in Griggs had 
consistently preferred applicants who had a high school di-
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ploma and who passed the company’s general aptitude test, 
its selection system could nonetheless have been considered 
“subjective” if it also included brief interviews with the 
candidates. So long as an employer refrained from making 
standardized criteria absolutely determinative, it would re-
main free to give such tests almost as much weight as it chose 
without risking a disparate impact challenge. If we an-
nounced a rule that allowed employers so easily to insulate 
themselves from liability under Griggs, disparate impact 
analysis might effectively be abolished.

We are also persuaded that disparate impact analysis is 
in principle no less applicable to subjective employment cri-
teria than to objective or standardized tests. In either case, 
a facially neutral practice, adopted without discriminatory 
intent, may have effects that are indistinguishable from in-
tentionally discriminatory practices. It is true, to be sure, 
that an employer’s policy of leaving promotion decisions to 
the unchecked discretion of lower level supervisors should 
itself raise no inference of discriminatory conduct. Espe-
cially in relatively small businesses like respondent’s, it may 
be customary and quite reasonable simply to delegate em-
ployment decisions to those employees who are most familiar 
with the jobs to be filled and with the candidates for those 
jobs. It does not follow, however, that the particular super-
visors to whom this discretion is delegated always act with-
out discriminatory intent. Furthermore, even if one as-
sumed that any such discrimination can be adequately policed 
through disparate treatment analysis, the problem of subcon-
scious stereotypes and prejudices would remain. In this 
case, for example, petitioner was apparently told at one point 
that the teller position was a big responsibility with “a lot 
of money ... for blacks to have to count.” App. 7. Such 
remarks may not prove discriminatory intent, but they do 
suggest a lingering form of the problem that Title VII was 
enacted to combat. If an employer’s undisciplined system of 
subjective decisionmaking has precisely the same effects as
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a system pervaded by impermissible intentional discrimina-
tion, it is difficult to see why Title Vil’s proscription against 
discriminatory actions should not apply. In both circum-
stances, the employer’s practices may be said to “adversely 
affect [an individual’s] status as an employee, because of such 
individual’s race, color, religion, sex, or national origin.” 
42 U. S. C. § 2000e-2(a)(2). We conclude, accordingly, that 
subjective or discretionary employment practices may be an-
alyzed under the disparate impact approach in appropriate 
cases.

C
Having decided that disparate impact analysis may in prin-

ciple be applied to subjective as well as to objective practices, 
we turn to the evidentiary standards that should apply in 
such cases. It is here that the concerns raised by respond-
ent have their greatest force. Respondent contends that a 
plaintiff may establish a prima facie case of disparate impact 
through the use of bare statistics, and that the defendant can 
rebut this statistical showing only by justifying the chal-
lenged practice in terms of “business necessity,” Griggs, 401 
U. S., at 431, or “job relatedness,” Albemarle Paper Co., 
422 U. S., at 426. Standardized tests and criteria, like those 
at issue in our previous disparate impact cases, can often be 
justified through formal “validation studies,” which seek to 
determine whether discrete selection criteria predict actual 
on-the-job performance. See generally id., at 429-436. Re-
spondent warns, however, that “validating” subjective selec-
tion criteria in this way is impracticable. Some qualities — 
for example, common sense, good judgment, originality, am-
bition, loyalty, and tact—cannot be measured accurately 
through standardized testing techniques. Moreover, suc-
cess at many jobs in which such qualities are crucial cannot 
itself be measured directly. Opinions often differ when man-
agers and supervisors are evaluated, and the same can be 
said for many jobs that involve close cooperation with one’s 
co-workers or complex and subtle tasks like the provision of 
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professional services or personal counseling. Because of 
these difficulties, we are told, employers will find it impossi-
ble to eliminate subjective selection criteria and impossibly 
expensive to defend such practices in litigation. Respondent 
insists, and the United States agrees, that employers’ only 
alternative will be to adopt surreptitious quota systems in 
order to ensure that no plaintiff can establish a statistical 
prima facie case.

We agree that the inevitable focus on statistics in disparate 
impact cases could put undue pressure on employers to adopt 
inappropriate prophylactic measures. It is completely un-
realistic to assume that unlawful discrimination is the sole 
cause of people failing to gravitate to jobs and employers in 
accord with the laws of chance. See Sheet Metal Workers v. 
EEOC, 478 U. S. 421, 489 (1986) (O’Connor , J., concurring 
in part and dissenting in part). It would be equally unrealis-
tic to suppose that employers can eliminate, or discover and 
explain, the myriad of innocent causes that may lead to sta-
tistical imbalances in the composition of their work forces. 
Congress has specifically provided that employers are not re-
quired to avoid “disparate impact” as such:

“Nothing contained in [Title VII] shall be interpreted to 
require any employer ... to grant preferential treat-
ment to any individual or to any group because of the 
race, color, religion, sex, or national origin of such indi-
vidual or group on account of an imbalance which may 
exist with respect to the total number or percentage of 
persons of any race, color, religion, sex, or national ori-
gin employed by any employer ... in comparison with 
the total number or percentage of persons of such race, 
color, religion, sex, or national origin in any community, 
State, section, or other area, or in the available work 
force in any community, State, section, or other area.” 
42 U. S. C. §2000e-2(j).
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Preferential treatment and the use of quotas by public em-
ployers subject to Title VII can violate the Constitution, 
see, e. g., Wygant v. Jackson Bd. of Education, 476 U. S. 
267 (1986), and it has long been recognized that legal rules 
leaving any class of employers with “little choice” but to 
adopt such measures would be “far from the intent of Title 
VIL” Albemarle Paper Co., supra, at 449 (Blac kmun , J., 
concurring in judgment). Respondent and the United States 
are thus correct when they argue that extending disparate 
impact analysis to subjective employment practices has the 
potential to create a Hobson’s choice for employers and thus 
to lead in practice to perverse results. If quotas and pref-
erential treatment become the only cost-effective means of 
avoiding expensive litigation and potentially catastrophic li-
ability, such measures will be widely adopted. The prudent 
employer will be careful to ensure that its programs are dis-
cussed in euphemistic terms, but will be equally careful to en-
sure that the quotas are met. Allowing the evolution of dis-
parate impact analysis to lead to this result would be contrary 
to Congress’ clearly expressed intent, and it should not be 
the effect of our decision today.

D
We do not believe that disparate impact theory need have 

any chilling effect on legitimate business practices. We rec-
ognize, however, that today’s extension of that theory into 
the context of subjective selection practices could increase 
the risk that employers will be given incentives to adopt quo-
tas or to engage in preferential treatment. Because Con-
gress has so clearly and emphatically expressed its intent 
that Title VII not lead to this result, 42 U. S. C. § 2000e-2(j), 
we think it imperative to explain in some detail why the evi-
dentiary standards that apply in these cases should serve as 
adequate safeguards against the danger that Congress recog-
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nized. Our previous decisions offer guidance, but today’s ex-
tension of disparate impact analysis calls for a fresh and 
somewhat closer examination of the constraints that operate 
to keep that analysis within its proper bounds.2

First, we note that the plaintiff’s burden in establishing 
a prima facie case goes beyond the need to show that there 
are statistical disparities in the employer’s work force. The 
plaintiff must begin by identifying the specific employment 
practice that is challenged. Although this has been relatively 
easy to do in challenges to standardized tests, it may some-
times be more difficult when subjective selection criteria are 
at issue. Especially in cases where an employer combines 
subjective criteria with the use of more rigid standardized 
rules or tests, the plaintiff is in our view responsible for iso-
lating and identifying the specific employment practices that 
are allegedly responsible for any observed statistical dispari-
ties. Cf. Connecticut v. Teal, 457 U. S. 440 (1982).

Once the employment practice at issue has been identified, 
causation must be proved; that is, the plaintiff must offer 
statistical evidence of a kind and degree sufficient to show 
that the practice in question has caused the exclusion of ap-
plicants for jobs or promotions because of their membership 
in a protected group. Our formulations, which have never

2 Both concurrences agree that we should, for the first time, approve 
the use of disparate impact analysis in evaluating subjective selection prac-
tices. Unlike Just ice  Stev ens , we believe that this step requires us to 
provide the lower courts with appropriate evidentiary guidelines, as we 
have previously done for disparate treatment cases. Moreover, we do not 
believe that each verbal formulation used in prior opinions to describe the 
evidentary standards in disparate impact cases is automatically applicable 
in light of today’s decision. Cf. post, at 1000-1001, 1005-1006 (Blac k - 
mun , J., concurring in part and concurring in judgment). Congress ex-
pressly provided that Title VII not be read to require preferential treat-
ment or numerical quotas. 42 U. S. C. § 2000e-2(j). This congressional 
mandate requires in our view that a decision to extend the reach of dispar-
ate impact theory be accompanied by safeguards against the result that 
Congress clearly said it did not intend.
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been framed in terms of any rigid mathematical formula, 
have consistently stressed that statistical disparities must 
be sufficiently substantial that they raise such an inference 
of causation. In Griggs, for example, we examined “require-
ments [that] operate[d] to disqualify Negroes at a substan-
tially higher rate than white applicants.” 401 U. S., at 426. 
Similarly, we said in Albemarle Paper Co. that plaintiffs are 
required to show “that the tests in question select applicants 
for hire or promotion in a racial pattern significantly differ-
ent from that of the pool of applicants.” 422 U. S., at 425. 
Later cases have framed the test in similar terms. See, 
e. g., Washington v. Davis, 426 U. S., at 246-247 (“hiring 
and promotion practices disqualifying substantially dispro-
portionate numbers of blacks”); Dothard, 433 U. S., at 329 
(employment standards that “select applicants for hire in a 
significantly discriminatory pattern”); Beazer, 440 U. S., at 
584 (“statistical evidence showing that an employment prac-
tice has the effect of denying the members of one race equal 
access to employment opportunities”); Teal, supra, at 446 
(“significantly discriminatory impact”).3

8 Faced with the task of applying these general statements to particular 
cases, the lower courts have sometimes looked for more specific direction 
in the EEOC’s Uniform Guidelines on Employee Selection Procedures, 29 
CFR pt. 1607 (1987). See, e. g., Bushey v. New York State Civil Service 
Comm’n, 733 F. 2d 220, 225-226 (CA2 1984), cert, denied, 469 U. S. 1117 
(1985); Firefighters Institute v. St. Louis, 616 F. 2d 350, 356-357 (CA8 
1980), cert, denied sub nom. St. Louis v. United States, 452 U. S. 938 
(1981). These Guidelines have adopted an enforcement rule under which 
adverse impact will not ordinarily be inferred unless the members of a par-
ticular race, sex, or ethnic group are selected at a rate that is less than 
four-fifths of the rate at which the group with the highest rate is selected. 
29 CFR § 1607.4(D) (1987). This enforcement standard has been criticized 
on technical grounds, see, e. g., Boardman & Vining, The Role of Proba-
tive Statistics in Employment Discrimination Cases, 46 Law & Contemp. 
Prob., No. 4, pp. 189,205-207 (1983); Shoben, Differential Pass-Fail Rates 
in Employment Testing: Statistical Proof Under Title VII, 91 Harv. L. 
Rev. 793, 805-811 (1978), and it has not provided more than a rule of thumb
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Nor are courts or defendants obliged to assume that plain-
tiffs’ statistical evidence is reliable. “If the employer dis-
cerns fallacies or deficiencies in the data offered by the plain-
tiff, he is free to adduce countervailing evidence of his own.” 
Dothard, 433 U. S., at 331. See also id., at 338-339 (Rehn -
quis t , J., concurring in result and concurring in part) (“If the 
defendants in a Title VII suit believe there to be any reason 
to discredit plaintiffs’ statistics that does not appear on their 
face, the opportunity to challenge them is available to the de-
fendants just as in any other lawsuit. They may endeavor to 
impeach the reliability of the statistical evidence, they may 
offer rebutting evidence, or they may disparage in arguments 
or in briefs the probative weight which the plaintiffs’ evi-
dence should be accorded”). Without attempting to catalog 
all the weaknesses that may be found in such evidence, we 
may note that typical examples include small or incomplete

for the courts, see, e. g., Clady v. County of Los Angeles, 770 F. 2d 1421, 
1428-1429 (CA9 1985), cert, denied, 475 U. S. 1109 (1986).

Courts have also referred to the “standard deviation” analysis sometimes 
used injury-selection cases. See, e. g., Rivera v. Wichita Falls, 665 F. 2d 
531, 536, n. 7 (CA5 1982) (citing Casteneda n . Partida, 430 U. S. 482 
(1977)); Guardians Association of New York City Police Dept. v. Civil 
Service Comm’n of New York, 630 F. 2d 79, 86, and n. 4 (CA2 1980) 
(same), cert, denied, 452 U. S. 940 (1981). We have emphasized the useful 
role that statistical methods can have in Title VII cases, but we have 
not suggested that any particular number of “standard deviations” can 
determine whether a plaintiff has made out a prima facie case in the com-
plex area of employment discrimination. See Hazelwood School Dist. v. 
United States, 433 U. S. 299, 311, n. 17 (1977).

Nor ha« a consensus developed around any alternative mathematical 
standard. Instead, courts appear generally to have judged the “signifi-
cance” or “substantiality” of numerical disparities on a case-by-case basis. 
See Clady, supra, at 1428-1429; B. Schlei & P. Grossman, Employment 
Discrimination Law 98-99, and n. 77 (2d ed. 1983); id., at 18-19, and n. 33 
(Supp. 1983-1985). At least at this stage of the law’s development, we be-
lieve that «uch a case-by-case approach properly reflects our recognition 
that statistics “come in infinite variety and. . . their usefulness depends on 
all of the surrounding facts and circumstances.” Teamsters v. United 
States, 431 U. S. 324, 340 (1977).
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data sets and inadequate statistical techniques. See, e. g., 
Fudge v. Providence Fire Dept., 766 F. 2d 650, 656-659 (CAI 
1985). Similarly, statistics based on an applicant pool con-
taining individuals lacking minimal qualifications for the job 
would be of little probative value. See, e. g., Hazelwood 
School Dist. v. United States, 433 U. S. 299, 308 (1977) 
(“[P]roper comparison was between the racial composition of 
[the employer’s] teaching staff and the racial composition of 
the qualified public school teacher population in the relevant 
labor market”) (footnote omitted). Other kinds of deficien-
cies in facially plausible statistical evidence may emerge from 
the facts of particular cases. See, e. g., Carroll v. Sears, 
Roebuck & Co., 708 F. 2d 183, 189 (CA5 1983) (“The flaw in 
the plaintiffs’ proof was its failure to establish the required 
causal connection between the challenged employment prac-
tice (testing) and discrimination in the work force. Because 
the test does not have a cut-off and is only one of many fac-
tors in decisions to hire or promote, the fact that blacks score 
lower does not automatically result in disqualification of dis-
proportionate numbers of blacks as in cases involving cut-
offs”) (citation omitted); Contreras v. Los Angeles, 656 F. 2d 
1267, 1273-1274 (CA9 1981) (probative value of statistics im-
peached by evidence that plaintiffs failed a written examina-
tion at a disproportionately high rate because they did not 
study seriously for it), cert, denied, 455 U. S. 1021 (1982).

A second constraint on the application of disparate impact 
theory lies in the nature of the “business necessity” or “job 
relatedness” defense. Although we have said that an em-
ployer has “the burden of showing that any given require-
ment must have a manifest relationship to the employment 
in question,” Griggs, 401 U. S., at 432, such a formulation 
should not be interpreted as implying that the ultimate bur-
den of proof can be shifted to the defendant. On the con-
trary, the ultimate burden of proving that discrimination 
against a protected group has been caused by a specific em-
ployment practice remains with the plaintiff at all times.
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Thus, when a plaintiff has made out a prima facie case of dis-
parate impact, and when the defendant has met its burden of 
producing evidence that its employment practices are based 
on legitimate business reasons, the plaintiff must “show that 
other tests or selection devices, without a similarly un-
desirable racial effect, would also serve the employer’s legit-
imate interest in efficient and trustworthy workmanship.” 
Albemarle Paper Co., 422 U. S., at 425 (citation omitted; in-
ternal quotation marks omitted). Factors such as the cost or 
other burdens of proposed alternative selection devices are 
relevant in determining whether they would be equally as ef-
fective as the challenged practice in serving the employer’s 
legitimate business goals. The same factors would also be 
relevant in determining whether the challenged practice has 
operated as the functional equivalent of a pretext for dis-
criminatory treatment. Cf. ibid.

Our cases make it clear that employers are not required, 
even when defending standardized or objective tests, to in-
troduce formal “validation studies” showing that particular 
criteria predict actual on-the-job performance. In Beazer, 
for example, the Court considered it obvious that “legitimate 
employment goals of safety and efficiency” permitted the ex-
clusion of methadone users from employment with the New 
York City Transit Authority; the Court indicated that the 
“manifest relationship” test was satisfied even with respect 
to non-safety-sensitive jobs because those legitimate goals 
were “significantly served by” the exclusionary rule at issue 
in that case even though the rule was not required by those 
goals. 440 U. S., at 587, n. 31. Similarly, in Washington n . 
Davis, the Court held that the “job relatedness” requirement 
was satisfied when the employer demonstrated that a written 
test was related to success at a police training academy 
“wholly aside from [the test’s] possible relationship to actual 
performance as a police officer.” 426 U. S., at 250. See 
also id., at 256 (Steven s , J., concurring) (“[A]s a matter of 
law, it is permissible for the police department to use a test
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for the purpose of predicting ability to master a training pro-
gram even if the test does not otherwise predict ability to 
perform on the job”).

In the context of subjective or discretionary employment 
decisions, the employer will often find it easier than in the 
case of standardized tests to produce evidence of a “manifest 
relationship to the employment in question.” It is self- 
evident that many jobs, for example those involving mana-
gerial responsibilities, require personal qualities that have 
never been considered amenable to standardized testing. In 
evaluating claims that discretionary employment practices are 
insufficiently related to legitimate business purposes, it must 
be borne in mind that “[c]ourts are generally less competent 
than employers to restructure business practices, and unless 
mandated to do so by Congress they should not attempt it.” 
Furnco Construction Corp. v. Waters, 438 U. S., at 578. 
See also Zahorik v. Cornell University, 729 F. 2d 85, 96 
(CA2 1984) (“[The] criteria [used by a university to award 
tenure], however difficult to apply and however much dis-
agreement they generate in particular cases, are job related. 
. . . It would be a most radical interpretation of Title VII for 
a court to enjoin use of an historically settled process and 
plainly relevant criteria largely because they lead to decisions 
which are difficult for a court to review”). In sum, the high 
standards of proof in disparate impact cases are sufficient in 
our view to avoid giving employers incentives to modify any 
normal and legitimate practices by introducing quotas or 
preferential treatment.

Ill
We granted certiorari to determine whether the court 

below properly held disparate impact analysis inapplicable 
to a subjective or discretionary promotion system, and we 
now hold that such analysis may be applied. We express no 
opinion as to the other rulings of the Court of Appeals.

Neither the District Court nor the Court of Appeals has 
evaluated the statistical evidence to determine whether peti-
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tioner made out a prima facie case of discriminatory pro-
motion practices under disparate impact theory. It may be 
that the relevant data base is too small to permit any mean-
ingful statistical analysis, but we leave the Court of Appeals 
to decide in the first instance, on the basis of the record 
and the principles announced today, whether this case can be 
resolved without further proceedings in the District Court. 
The judgment of the Court of Appeals is vacated, and the 
case is remanded for further proceedings consistent with this 
opinion.

It is so ordered.

Justi ce  Kennedy  took no part in the consideration or 
decision of this case.

Justi ce  Blackmun , with whom Justi ce  Brennan  and 
Justi ce  Marshall  join, concurring in part and concurring 
in the judgment.

I agree that disparate-impact analysis may be applied to 
claims of discrimination caused by subjective or discretionary 
selection processes, and I therefore join Parts I, II-A, II-B, 
and III of the Court’s opinion. I am concerned, however, 
that the plurality mischaracterizes the nature of the burdens 
this Court has allocated for proving and rebutting disparate-
impact claims. In so doing, the plurality projects an applica-
tion of disparate-impact analysis to subjective employment 
practices that I find to be inconsistent with the proper evi-
dentiary standards and with the central purpose of Title VII. 
I therefore cannot join Parts II-C and II-D. I write sepa-
rately to reiterate what I thought our prior cases had made 
plain about the nature of claims brought within the disparate-
impact framework.

I
The plurality’s discussion of the allocation of burdens of 

proof and production that apply in litigating a disparate-
impact claim under Title VII of the Civil Rights Act of 1964, 
78 Stat. 253, as amended, 42 U. S. C. §2000e et seq., is flatly
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contradicted by our cases.1 The plurality, of course, is cor-
rect that the initial burden of proof is borne by the plaintiff, 
who must establish, by some form of numerical showing, that 
a facially neutral hiring practice “select[s] applicants ... in a 
significantly discriminatory pattern.” Dothard v. Rawlin-
son, 433 U. S. 321, 329 (1977).1 2 Our cases make clear, how-
ever, that, contrary to the plurality’s assertion, ante, at 997, 
a plaintiff who successfully establishes this prima facie case 
shifts the burden of proof, not production, to the defendant to 
establish that the employment practice in question is a busi-
ness necessity. See, e. g., Albemarle Paper Co. n . Moody, 
422 U. S. 405, 425 (1975) (employer must “meet the burden of 
proving that its tests are ‘job related’”); Dothard n . Rawlin-
son, 433 U. S., at 329 (employer must “prov[e] that the chal-
lenged requirements are job related”); Griggs v. Duke Power 
Co., 401 U. S. 424, 432 (1971) (“Congress has placed on the 
employer the burden of showing that any given requirement 
must have a manifest relationship to the employment in ques-
tion”) (emphasis added in each quotation).

The plurality’s suggested allocation of burdens bears a 
closer resemblance to the allocation of burdens we estab-
lished for disparate-treatment claims in McDonnell Douglas 
Corp. v. Green, 411 U. S. 792, 802-804 (1973), and Texas 
Dept, of Community Affairs v. Burdine, 450 U. S. 248, 
252-256 (1981), than it does to those the Court has estab-
lished for disparate-impact claims. Nothing in our cases 
supports the plurality’s declaration that, in the context of 
a disparate-impact challenge, “the ultimate burden of prov-

1 It bears noting that the question on which we granted certiorari, and 
the question presented in petitioner’s brief, is whether disparate-impact 
analysis applies to subjective practices, not where the burdens fall, if the 
analysis applies. The plurality need not have reached its discussion of 
burden allocation and evidentiary standards to resolve the question pre-
sented. I, however, find it necessary to reach this issue in order to re-
spond to remarks made by the plurality.

21 have no quarrel with the plurality’s characterization of the plaintiff’s 
burden of establishing that any disparity is significant. See ante, at 994- 
997.
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ing that discrimination against a protected group has been 
caused by a specific employment practice remains with the 
plaintiff at all times.” Ante, at 997. What is most striking 
about this statement is that it is a near-perfect echo of this 
Court’s declaration in Burdine that, in the context of an in-
dividual disparate-treatment claim, “[t]he ultimate burden 
of persuading the trier of fact that the defendant intention-
ally discriminated against the plaintiff remains at all times 
with the plaintiff.” 450 U. S., at 253. In attempting to 
mimic the allocation of burdens the Court has established in 
the very different context of individual disparate-treatment 
claims, the plurality turns a blind eye to the crucial distinc-
tions between the two forms of claims.3

The violation alleged in a disparate-treatment challenge 
focuses exclusively on the intent of the employer. See 
Teamsters v. United States, 431 U. S. 324, 335, n. 15 (1977) 
(in disparate-treatment challenge “[p]roof of discriminatory 
motive is critical”). Unless it is proved that an employer 
intended to disfavor the plaintiff because of his membership 
in a protected class, a disparate-treatment claim fails. A 
disparate-impact claim, in contrast, focuses on the effect of 
the employment practice. See id., at 336, n. 15 (disparate-
impact claims “involve employment practices that are facially 
neutral in their treatment of different groups but that in fact 
fall more harshly on one group than another”). Unless an 
employment practice producing the disparate effect is justi-
fied by “business necessity,” ibid., it violates Title VII, for 
“good intent or absence of discriminatory intent does not re-

8 See Texas Dept, of Community Affairs v. Burdine, 450 U. S. 248, 252, 
n. 5 (1981) (recognizing, in the context of articulating allocation of burdens 
applicable to disparate-treatment claims, that “the factual issues, and 
therefore the character of the evidence presented, differ when the plaintiff 
claims that a facially neutral employment policy has a discriminatory im-
pact on protected classes”); United States Postal Service Bd. of Governors 
v. Aikens, 460 U. S. 711, 713, n. 1 (1983) (“We have consistently distin-
guished disparate-treatment cases from cases involving facially neutral em-
ployment standards that have disparate impact on minority applicants”).
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deem employment procedures or testing mechanisms that op-
erate as ‘built-in headwinds’ for minority groups.” Griggs n . 
Duke Power Co., 401 U. S., at 432.

In McDonnell Douglas and Burdine, this Court formulated 
a scheme of burden allocation designed “progressively to 
sharpen the inquiry into the elusive factual question of inten-
tional discrimination.” Texas Dept, of Community Affairs 
v. Burdine, 450 U. S., at 255, n. 8. The plaintiff’s initial 
burden of establishing a prima facie case of disparate treat-
ment is “not onerous,” id., at 253, and “raises an inference of 
discrimination only because we presume these acts, if other-
wise unexplained, are more likely than not based on the con-
sideration of impermissible factors.” Fumco Construction 
Corp. n . Waters, 438 U. S. 567, 577 (1978).4 An employer 
may rebut this presumption if it asserts that plaintiff’s rejec-
tion was based on “a legitimate, nondiscriminatory reason” 
and produces evidence sufficient to “rais[e] a genuine issue of 
fact as to whether it discriminated against the plaintiff.” 
Texas Dept, of Community Affairs v. Burdine, 450 U. S., at 
254-255. If the employer satisfies “this burden of produc-
tion,” then “the factual inquiry proceeds to a new level of 
specificity,” id., at 255, and it is up to the plaintiff to prove 
that the proffered reason was a pretext for discrimination. 
Id., at 256. This allocation of burdens reflects the Court’s 
unwillingness to require a trial court to presume, on the basis 
of the facts establishing a prima facie case, that an employer 
intended to discriminate, in the face of evidence suggesting 
that the plaintiff’s rejection might have been justified by 

4 In McDonnell Douglas Corp. v. Green, 411 U. S. 792, 802 (1973), the 
Court explained that a plaintiff could meet his burden of establishing a 
prima facie case of racial discrimination by showing:
“(i) that he belongs to a racial minority; (ii) that he applied and was quali-
fied for a job for which the employer was seeking applicants; (iii) that, de-
spite his qualifications, he was rejected; and (iv) that, after his rejection, 
the position remained open and the employer continued to seek applicants 
from persons of complainant’s qualifications.”
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some nondiscriminatory reason. The prima facie case is 
therefore insufficient to shift the burden of proving a lack of 
discriminatory intent to the defendant.

The prima facie case of disparate impact established by a 
showing of a significant statistical disparity is notably differ-
ent. Unlike a claim of intentional discrimination, which the 
McDonnell Douglas factors establish only by inference, the 
disparate impact caused by an employment practice is di-
rectly established by the numerical disparity. Once an em-
ployment practice is shown to have discriminatory conse-
quences, an employer can escape liability only if it persuades 
the court that the selection process producing the disparity 
has ‘“a manifest relationship to the employment in ques-
tion.’” Connecticut v. Teal, 457 U. S. 440, 446 (1982), quot-
ing Griggs v. Duke Power Co., 401 U. S., at 432. The plain-
tiff in such a case already has proved that the employment 
practice has an improper effect; it is up to the employer to 
prove that the discriminatory effect is justified.

Intertwined with the plurality’s suggestion that the de-
fendant’s burden of establishing business necessity is merely 
one of production is the implication that the defendant may 
satisfy this burden simply by “producing evidence that its 
employment practices are based on legitimate business rea-
sons.” Ante, at 998. Again, the echo from the disparate-
treatment cases is unmistakable. In that context, it is 
enough for an employer “to articulate some legitimate, non-
discriminatory reason” for the allegedly discriminatory act in 
order to rebut the presumption of intentional discrimination. 
McDonnell Douglas, 411 U. S., at 802. But again the plu-
rality misses a key distinction: An employer accused of dis-
criminating intentionally need only dispute that it had any 
such intent—which it can do by offering any legitimate, non-
discriminatory justification. Such a justification is simply 
not enough to legitimize a practice that has the effect of ex-
cluding a protected class from job opportunities at a signifi-
cantly disproportionate rate. Our cases since Griggs make
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clear that this effect itself runs afoul of Title VII unless it is 
“necessary to safe and efficient job performance.” Dothard 
v. Rawlinson, 433 U. S., at 332, n. 14. See also Nashville 
Gas Co. v. Satty, 434 U. S. 136, 143 (1977) (issue is whether 
“a company’s business necessitates the adoption of particular 
leave policies”); Griggs v. Duke Power Co., 401 U. S., at 432 
(“[A]ny given requirement must have a manifest relationship 
to the employment in question”) (emphasis added).

Precisely what constitutes a business necessity cannot be 
reduced, of course, to a scientific formula, for it necessarily 
involves a case-specific judgment which must take into ac-
count the nature of the particular business and job in ques-
tion. The term itself, however, goes a long way toward 
establishing the limits of the defense: To be justified as a 
business necessity an employment criterion must bear more 
than an indirect or minimal relationship to job performance. 
See Dothard v. Rawlinson, 433 U. S., at 331-332 (absent 
proof that height and weight requirements directly corre-
lated with amount of strength deemed “essential to good 
job performance,” requirements not justified as business ne-
cessity); Albemarle Paper Co. v. Moody, 422 U. S., at 431, 
quoting the Equal Employment Opportunity Commission’s 
(EEOC’s) Uniform Guidelines on Employee Selection Proce-
dures, 29 CFR § 1607.4(c) (1974) (“The message of these 
Guidelines is the same as that of the Griggs case—that dis-
criminatory tests are impermissible unless shown, by profes-
sionally acceptable methods, to be ‘predictive of or signifi-
cantly correlated with important elements of work behavior 
which comprise or are relevant to the job’”). Cf. Washing-
ton v. Davis, 426 U. S. 229, 247 (1976) (Title VII litigation 
“involves a more probing judicial review, and less deference 
to the seemingly reasonable acts of [employers] than is ap-
propriate under the Constitution where special racial impact, 
without discriminatory purpose, is claimed”). The criterion 
must directly relate to a prospective employee’s ability to 
perform the job effectively. And even where an employer 
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proves that a particular selection process is sufficiently job 
related, the process in question may still be determined to be 
unlawful, if the plaintiff persuades the court that other selec-
tion processes that have a lesser discriminatory effect could 
also suitably serve the employer’s business needs. Albe-
marle Paper Co. n . Moody, 422 U. S., at 425. In sum, 
under Griggs and its progeny, an employer, no matter how 
well intended, will be liable under Title VII if it relies upon 
an employment-selection process that disadvantages a pro-
tected class, unless that process is shown to be necessary to 
fulfill legitimate business requirements. The plurality’s sug-
gestion that the employer does not bear the burden of making 
this showing cannot be squared with our prior cases.

II
I am also concerned that, unless elaborated upon, the plu-

rality’s projection of how disparate-impact analysis should be 
applied to subjective-selection processes may prove mislead-
ing. The plurality suggests: “In the context of subjective or 
discretionary employment decisions, the employer will often 
find it easier than in the case of standardized tests to produce 
evidence of a ‘manifest relationship to the employment in 
question.’” Ante, at 999. This statement warrants fur-
ther comment in two respects.

A
As explained above, once it has been established that a 

selection method has a significantly disparate impact on a 
protected class, it is clearly not enough for an employer 
merely to produce evidence that the method of selection is 
job related. It is an employer’s obligation to persuade the 
reviewing court of this fact.

While the formal validation techniques endorsed by the 
EEOC in its Uniform Guidelines may sometimes not be effec-
tive in measuring the job-relatedness of subjective-selection
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processes,5 a variety of methods are available for establish-
ing the link between these selection processes and job per-
formance, just as they are for objective-selection devices. 
See 29 CFR §§ 1607.6(B)(1) and (2) (1987) (where selection 
procedure with disparate impact cannot be formally validated, 
employer can “justify continued use of the procedure in accord 
with Federal law”). Cf. Washington n . Davis, 426 U. S., at 
247, and n. 13 (hiring and promotion practices can be vali-
dated in “any one of several ways”). The proper means of 
establishing business necessity will vary with the type and 
size of the business in question, as well as the particular 
job for which the selection process is employed. Courts have 
recognized that the results of studies, see Davis v. Dallas, 
777 F. 2d 205, 218-219 (CA5 1985) (nationwide studies and 
reports showing job-relatedness of college-degree require-
ment), cert, denied, 476 U. S. 1116 (1986); the presentation 
of expert testimony, 777 F. 2d, at 219-222, 224-225 (crim-
inal justice scholars’ testimony explaining job-relatedness 
of college-degree requirement and psychologist’s testimony 
explaining job-relatedness of prohibition on recent marijuana 
use); and prior successful experience, Zahorik v. Cornell 
University, 729 F. 2d 85, 96 (CA2 1984) (“generations” of 
experience reflecting job-relatedness of decentralized deci-
sionmaking structure based on peer judgments in academic 
setting), can all be used, under appropriate circumstances, to 
establish business necessity.6 Moreover, an employer that 

6 The American Psychological Association, co-author of Standards for 
Educational and Psychological Testing (1985), which is relied upon by the 
EEOC in its Uniform Guidelines, has submitted a brief as amicus curiae 
explaining that subjective-assessment devices are, in fact, amenable to the 
same “psychometric scrutiny” as more objective screening devices, such as 
written tests. Brief for the American Psychological Association as Ami-
cus Curiae 2. See also Bartholet, Application of Title VII to Jobs in High 
Places, 95 Harv. L. Rev. 947, 987-988 (1982) (discussing feasibility of vali-
dating subjective hiring assessments).

6 As a corollary, of course, a Title VII plaintiff can attack an employer’s 
offer of proof by presenting contrary evidence, including proof that the em-
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complies with the EEOC’s recordkeeping requirements, 29 
CFR §§1607.4 and 1607.15 (1987), and keeps track of the 
effect of its practices on protected classes, will be better pre-
pared to document the correlation between its employment 
practices and successful job performance when required to do 
so by Title VII.

The fact that job-relatedness cannot always be established 
with mathematical certainty does not free an employer from 
its burden of proof, but rather requires a trial court to look to 
different forms of evidence to assess an employer’s claim of 
business necessity. And while common sense surely plays a 
part in this assessment, a reviewing court may not rely on its 
own, or an employer’s, sense of what is “normal,” ante, at 
999, as a substitute for a neutral assessment of the evidence 
presented. Indeed, to the extent an employer’s “normal” 
practices serve to perpetuate a racially disparate status quo, 
they clearly violate Title VII unless they can be shown to 
be necessary, in addition to being “normal.” See Griggs v. 
Duke Power Co., 401 U. S., at 430 (“[P]ractices, procedures, 
or tests neutral on their face, and even neutral in terms of 
intent, cannot be maintained if they operate to ‘freeze’ the 
[discriminatory] status quo”).

B
The plurality’s prediction that an employer “will often find 

it easier” ante, at 999, to justify the use of subjective prac-
tices as a business necessity is difficult to analyze in the ab-
stract. Nevertheless, it bears noting that this statement

ployer’s hiring methods failed in fact to screen for the qualities identified 
as central to successful job performance. In this case, for example, peti-
tioner could produce evidence that Kevin Brown, one of the white employ-
ees chosen over her for a promotion, allegedly in part because of his 
greater “supervisory experience,” proved to be totally unqualified for the 
position. App. 113. Six months after Brown was promoted, his perform-
ance was evaluated as only “close to being ‘competent.’” 1 Record 68. 
When he resigned soon thereafter, allegedly under pressure, he questioned 
whether “poor communication . . . , inadequate training,” or his person-
ality had rendered him unqualified for the job. Id., at 85.
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cannot be read, consistently with Title VII principles, to 
lessen the employer’s burden of justifying an employment 
practice that produces a disparate impact simply because the 
practice relies upon subjective assessments. Indeed, the 
less defined the particular criteria involved, or the system 
relied upon to assess these criteria, the more difficult it 
may be for a reviewing court to assess the connection be-
tween the selection process and job performance. Cf. Albe-
marle Paper Co. n . Moody, 422 U. S., at 433 (validation 
mechanism that fails to identify “whether the criteria actu-
ally considered were sufficiently related to the [employer’s] 
legitimate interest in job-specific ability” cannot establish 
that test in question was sufficiently job related). For ex-
ample, in this case the Bank supervisors were given com-
plete, unguided discretion in evaluating applicants for the 
promotions in question.7 If petitioner can successfully 
establish that respondent’s hiring practice disfavored black 
applicants to a significant extent, the bald assertion that a 
purely discretionary selection process allowed respondent to 
discover the best people for the job, without any further 
evidentiary support, would not be enough to prove job- 
relatedness.8

Allowing an employer to escape liability simply by articu-
lating vague, inoffensive-sounding subjective criteria would 
disserve Title Vil’s goal of eradicating discrimination in em-
ployment. It would make no sense to establish a general 
rule whereby an employer could more easily establish busi-

7 One of the hiring supervisors testified that she was never given any 
guidelines or instructions on her hiring and promotion decisions. App. 
161-162. Another testified that he could not attribute specific weight to 
any particular factors considered in his promotion decisions because “fifty 
or a hundred things” might enter into such decisions. Id., at 135.

8 Because the establishment of business necessity is necessarily case 
specific, I am unwilling to preclude the possibility that an employer could 
ever establish that a successful selection among applicants required grant-
ing the hirer near-absolute discretion. Of course, in such circumstances, 
the employer would bear the burden of establishing that an absence of 
specified criteria was necessary for the proper functioning of the business.
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ness necessity for an employment practice, which left the as-
sessment of a list of general character qualities to the hirer’s 
discretion, than for a practice consisting of the evaluation of 
various objective criteria carefully tailored to measure rele-
vant job qualifications. Such a rule would encourage em-
ployers to abandon attempts to construct selection mecha-
nisms subject to neutral application for the shelter of vague 
generalities.9

While subjective criteria, like objective criteria, will some-
times pose difficult problems for the court charged with as-
sessing the relationship between selection process and job 
performance, the fact that some cases will require courts to 
develop a greater factual record and, perhaps, exercise a 
greater degree of judgment, does not dictate that subjective- 
selection processes generally are to be accepted at face value, 
as long as they strike the reviewing court as “normal and 
legitimate.” Ante, at 999.10 Griggs teaches that employ-
ment practices “fair in form, but discriminatory in opera-

9 See Atonio v. Wards Cove Packing Co., 810 F. 2d 1477, 1485 (CA9) (en 
banc) (“It would subvert the purpose of Title VII to create an incentive to 
abandon efforts to validate objective criteria in favor of purely discretion-
ary hiring methods”), on return to panel, 827 F. 2d 439 (1987), cert, denied, 
No. 87-1388, 485 U. S. 989 (1988), cert, pending, No. 87-1387; Miles v. 
M.N.C. Corp., 750 F. 2d 867, 871 (CA11 1985) (subjective assessments in-
volving white supervisors provide “ready mechanism” for racial discrimina-
tion). Cf. Doverspike, Barrett, & Alexander, The Feasibility of Tradi-
tional Validation Procedures for Demonstrating Job-Relatedness, 9 Law & 
Psychology Rev. 35, 35 (1985) (noting that “litigious climate has resulted in 
a decline in the use of tests and an increase in more subjective methods of 
hiring”).

10 Nor can the requirement that a plaintiff in a disparate-impact case 
specify the employment practice responsible for the statistical disparity be 
turned around to shield from liability an employer whose selection process 
is so poorly defined that no specific criterion can be identified with any cer-
tainty, let alone be connected to the disparate effect. Cf. ante, at 994 
(plaintiff is responsible “for isolating and identifying the specific employ-
ment practices that are allegedly responsible for any observed statistical 
disparities”).
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tion,” cannot be tolerated under Title VII. 401 U. S., at 
431. This lesson should not be forgotten simply because the 
“fair form” is a subjective one.

Justi ce  Steven s , concurring in the judgment.
The question we granted certiorari to decide, though ex-

tremely important, is also extremely narrow. It reads as 
follows:

“Is the racially adverse impact of an employer’s prac-
tice of simply committing employment decisions to the 
unchecked discretion of a white supervisory corps sub-
ject to the test of Griggs vs. Duke Power Co., 401 U. S. 
424 (1971)?” Pet. for Cert. i.

Essentially for the reasons set forth in Parts II-A and II-B 
of Justi ce  O’Connor ’s opinion, I agree that this question 
must be answered in the affirmative. At this stage of the 
proceeding, however, I believe it unwise to announce a 
“fresh” interpretation of our prior cases applying disparate-
impact analysis to objective employment criteria. See ante, 
at 994. Cases in which a Title VII plaintiff challenges an em-
ployer’s practice of delegating certain kinds of decisions to 
the subjective discretion of its executives will include too 
many variables to be adequately discussed in an opinion that 
does not focus on a particular factual context. I would there-
fore postpone any further discussion of the evidentiary stand-
ards set forth in our prior cases until after the District Court 
has made appropriate findings concerning this plaintiff’s 
prima facie evidence of disparate impact and this defendant’s 
explanation for its practice of giving supervisors discretion in 
making certain promotions.
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COY v. IOWA

APPEAL FROM THE SUPREME COURT OF IOWA

No. 86-6757. Argued January 13, 1988—Decided June 29, 1988

Appellant was charged with sexually assaulting two 13-year-old girls. At 
appellant’s jury trial, the court granted the State’s motion, pursuant to a 
1985 state statute intended to protect child victims of sexual abuse, to 
place a screen between appellant and the girls during their testimony, 
which blocked him from their sight but allowed him to see them dimly 
and to hear them. The court rejected appellant’s argument that this 
procedure violated the Confrontation Clause of the Sixth Amendment, 
which gives a defendant the right “to be confronted with the witnesses 
against him.” Appellant was convicted of two counts of lascivious acts 
with a child, and the Iowa Supreme Court affirmed.

Held:
1. The Confrontation Clause by its words provides a criminal defend-

ant the right to “confront” face-to-face the witnesses giving evidence 
against him at trial. That core guarantee serves the general perception 
that confrontation is essential to fairness, and helps to ensure the integ-
rity of the factfinding process by making it more difficult for witnesses to 
lie. Pp. 1015-1020.

2. Appellant’s right to face-to-face confrontation was violated since 
the screen at issue enabled the complaining witnesses to avoid viewing 
appellant as they gave their testimony. There is no merit to the State’s 
assertion that its statute creates a presumption of trauma to victims of 
sexual abuse that outweighs appellant’s right to confrontation. Even if 
an exception to this core right can be made, it would have to be based on 
something more than the type of generalized finding asserted here, un-
less it were “firmly . . . rooted in our jurisprudence.” Bourjaily v. 
United States, 483 U. S. 171, 183. An exception created by a 1985 stat-
ute can hardly be viewed as “firmly rooted,” and there have been no indi-
vidualized findings that these particular witnesses needed special protec-
tion. Pp. 1020-1021.

3. Since the State Supreme Court did not address the question 
whether the Confrontation Clause error was harmless beyond a reason-
able doubt under Chapman v. California, 386 U. S. 18, 24, the case 
must be remanded. Pp. 1021-1022.

397 N. W. 2d 730, reversed and remanded.
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Blackmu n , J., filed a dissenting opinion, in which Rehn quis t , C. J., 
joined, post, p. 1025. Kenn edy , J., took no part in the consideration or 
decision of the case.

Paul Papak, by appointment of the Court, 484 U. S. 810, 
argued the cause and filed briefs for appellant.

Gordon E. Allen, Deputy Attorney General of Iowa, ar-
gued the cause for appellee. With him on the brief were 
Thomas J. Miller, Attorney General, and Roxann M. Ryan, 
Assistant Attorney General.*

*John L. Walker filed a brief for the National Association of Criminal 
Defense Lawyers as amicus curiae urging reversal.

Briefs of amici curiae urging affirmance were filed for the State of 
Connecticut et al. by John J. Kelly, Chief State’s Attorney of Connecticut 
and John M. Massameno, Senior Appellate Attorney, and by the Attor-
neys General for their respective States as follows: John Van de Kamp of 
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Alabama, Grace Berg Schaible of Alaska, Robert K. Corbin of Arizona, 
John Steven Clark of Arkansas, Duane Woodard of Colorado, Charles M. 
Oberly UI of Delaware, Robert Butterworth of Florida, Warren Price III of 
Hawaii, Jim Jones of Idaho, Neil F. Hartigan of Illinois, Linley E. Pear-
son of Indiana, Robert T. Stephan of Kansas, William J. Guste, Jr., of 
Louisiana, James E. Tierney of Maine, J. Joseph Curran, Jr., of Mary-
land, Frank J. Kelley of Michigan, Hubert H. Humphrey III of Minnesota, 
Edwin L. Pittman of Mississippi, William L. Webster of Missouri, Mike 
Greely of Montana, Brian McKay of Nevada, W. Cary Edwards of New 
Jersey, Lacy H. Thornburg of North Carolina, Nicholas Spaeth of North 
Dakota, Robert Henry of Oklahoma, LeRoy S. Zimmerman of Pennsylva-
nia, Roger A. Tellinghuisen of South Dakota, W. J. Michael Cody of Ten-
nessee, David L. Wilkinson of Utah, Jeffrey Amestoy of Vermont, Mary 
Sue Terry of Virginia, Godfrey R. de Castro of the Virgin Islands, Kenneth
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Justi ce  Scalia  delivered the opinion of the Court.
Appellant was convicted of two counts of lascivious acts 

with a child after a jury trial in which a screen placed be-
tween him and the two complaining witnesses blocked him 
from their sight. Appellant contends that this procedure, 
authorized by state statute, violated his Sixth Amendment 
right to confront the witnesses against him.

I
In August 1985, appellant was arrested and charged with 

sexually assaulting two 13-year-old girls earlier that month 
while they were camping out in the backyard of the house 
next door to him. According to the girls, the assailant en-
tered their tent after they were asleep wearing a stocking 
over his head, shined a flashlight in their eyes, and warned 
them not to look at him; neither was able to describe his face. 
In November 1985, at the beginning of appellant’s trial, the 
State made a motion pursuant to a recently enacted statute, 
Act of May 23, 1985, § 6, 1985 Iowa Acts 338, now codified at 
Iowa Code §910A.14 (1987),* 1 to allow the complaining wit-
nesses to testify either via closed-circuit television or behind 
a screen. See App. 4-5. The trial court approved the use of 
a large screen to be placed between appellant and the witness 
stand during the girls’ testimony. After certain lighting ad-

0. Eikenberry of Washington, Charlie Brown of West Virginia, and Joseph 
B. Meyer of Wyoming.

Briefs of amici curiae were filed for the American Bar Association by 
Robert MacCrate; and for Judge Schudson by Charles B. Schudson, pro se, 
and Martha L. Minow.

1 Section 910A.14 provides in part as follows:
“The court may require a party be confined [sic] to an adjacent room or 

behind a screen or mirror that permits the party to see and hear the child 
during the child’s testimony, but does not allow the child to see or hear 
the party. However, if a party is so confined, the court shall take meas-
ures to insure that the party and counsel can confer during the testimony 
and shall inform the child that the party can see and hear the child during 
testimony.”
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justments in the courtroom, the screen would enable appel-
lant dimly to perceive the witnesses, but the witnesses to see 
him not at all.

Appellant objected strenuously to use of the screen, based 
first of all on his Sixth Amendment confrontation right. He 
argued that, although the device might succeed in its appar-
ent aim of making the complaining witnesses feel less uneasy 
in giving their testimony, the Confrontation Clause directly 
addressed this issue by giving criminal defendants a right to 
face-to-face confrontation. He also argued that his right to 
due process was violated, since the procedure would make 
him appear guilty and thus erode the presumption of inno-
cence. The trial court rejected both constitutional claims, 
though it instructed the jury to draw no inference of guilt 
from the screen.

The Iowa Supreme Court affirmed appellant’s conviction, 
397 N. W. 2d 730 (1986). It rejected appellant’s confronta-
tion argument on the ground that, since the ability to cross- 
examine the witnesses was not impaired by the screen, there 
was no violation of the Confrontation Clause. It also re-
jected the due process argument, on the ground that the 
screening procedure was not inherently prejudicial. We 
noted probable jurisdiction, 483 U. S. 1019 (1987).

II
The Sixth Amendment gives a criminal defendant the right 

“to be confronted with the witnesses against him.” This lan-
guage “comes to us on faded parchment,” California v. Green, 
399 U. S. 149, 174 (1970) (Harlan, J., concurring), with a 
lineage that traces back to the beginnings of Western legal 
culture. There are indications that a right of confrontation 
existed under Roman law. The Roman Governor Festus, 
discussing the proper treatment of his prisoner, Paul, stated: 
“It is not the manner of the Romans to deliver any man up 
to die before the accused has met his accusers face to face, 
and has been given a chance to defend himself against the 
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charges.” Acts 25:16. It has been argued that a form of the 
right of confrontation was recognized in England well before 
the right to jury trial. Pollitt, The Right of Confrontation: 
Its History and Modem Dress, 8 J. Pub. L. 381, 384-387 
(1959).

Most of this Court’s encounters with the Confrontation 
Clause have involved either the admissibility of out-of-court 
statements, see, e. g., Ohio v. Roberts, 448 U. S. 56 (1980); 
Dutton n . Evans, 400 U. S. 74 (1970), or restrictions on the 
scope of cross-examination, Delaware v. Van Arsdall, 475 
U. S. 673 (1986); Davis v. Alaska, 415 U. S. 308 (1974). 
Cf. Delaware n . Fensterer, 474 U. S. 15, 18-19 (1985) (per 
curiam) (noting these two categories and finding neither ap-
plicable). The reason for that is not, as the State suggests, 
that these elements are the essence of the Clause’s protec-
tion—but rather, quite to the contrary, that there is at least 
some room for doubt (and hence litigation) as to the extent to 
which the Clause includes those elements, whereas, as Jus-
tice Harlan put it, “[s]imply as a matter of English” it confers 
at least “a right to meet face to face all those who appear and 
give evidence at trial.” California v. Green, supra, at 175. 
Simply as a matter of Latin as well, since the word “confront” 
ultimately derives from the prefix “con-” (from “contra” 
meaning “against” or “opposed”) and the noun “frons” (fore-
head). Shakespeare was thus describing the root meaning of 
confrontation when he had Richard the Second say: “Then 
call them to our presence—face to face, and frowning brow to 
brow, ourselves will hear the accuser and the accused freely 
speak . . . .” Richard II, Act 1, sc. 1.

We have never doubted, therefore, that the Confrontation 
Clause guarantees the defendant a face-to-face meeting with 
witnesses appearing before the trier of fact. See Kentucky 
n . Stincer, 482 U. S. 730, 748, 749-750 (1987) (Marshall , J., 
dissenting). For example, in Kirby v. United States, 174 
U. S. 47, 55 (1899), which concerned the admissibility of prior 
convictions of codefendants to prove an element of the of-
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fense of receiving stolen Government property, we described 
the operation of the Clause as follows: “[A] fact which can be 
primarily established only by witnesses cannot be proved 
against an accused . . . except by witnesses who confront him 
at the trial, upon whom he can look while being tried, whom 
he is entitled to cross-examine, and whose testimony he may 
impeach in every mode authorized by the established rules 
governing the trial or conduct of criminal cases.” Similarly, 
in Dowdell v. United States, 221 U. S. 325, 330 (1911), we de-
scribed a provision of the Philippine Bill of Rights as substan-
tially the same as the Sixth Amendment, and proceeded to 
interpret it as intended “to secure the accused the right to be 
tried, so far as facts provable by witnesses are concerned, by 
only such witnesses as meet him face to face at the trial, who 
give their testimony in his presence, and give to the accused 
an opportunity of cross-examination.” More recently, we 
have described the “literal right to ‘confront’ the witness at 
the time of trial” as forming “the core of the values furthered 
by the Confrontation Clause.” California v. Green, supra, 
at 157. Last Term, the plurality opinion in Pennsylvania v. 
Ritchie, 480 U. S. 39, 51 (1987), stated that “[t]he Confronta-
tion Clause provides two types of protections for a criminal 
defendant: the right physically to face those who testify 
against him, and the right to conduct cross-examination.”

The Sixth Amendment’s guarantee of face-to-face encoun-
ter between witness and accused serves ends related both to 
appearances and to reality. This opinion is embellished with 
references to and quotations from antiquity in part to convey 
that there is something deep in human nature that regards 
face-to-face confrontation between accused and accuser as 
“essential to a fair trial in a criminal prosecution.” Pointer 
v. Texas, 380 U. S. 400, 404 (1965). What was true of old is 
no less true in modem times. President Eisenhower once 
described face-to-face confrontation as part of the code of 
his hometown of Abilene, Kansas. In Abilene, he said, it 
was necessary to “[m]eet anyone face to face with whom you 
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disagree. You could not sneak up on him from behind, or 
do any damage to him, without suffering the penalty of an 
outraged citizenry. ... In this country, if someone dislikes 
you, or accuses you, he must come up in front. He cannot 
hide behind the shadow.” Press release of remarks given 
to the B’nai B’rith Anti-Defamation League, November 23, 
1953, quoted in Pollitt, supra, at 381. The phrase still per-
sists, “Look me in the eye and say that.” Given these human 
feelings of what is necessary for fairness,2 the right of con-

2 The dissent finds Dean Wigmore more persuasive than President Ei-
senhower or even William Shakespeare. Post, at 1029. Surely that must 
depend upon the proposition that they are cited for. We have cited the 
latter two merely to illustrate the meaning of “confrontation,” and both the 
antiquity and currency of the human feeling that a criminal trial is not just 
unless one can confront his accusers. The dissent cites Wigmore for the 
proposition that confrontation “was not a part of the common law’s view of 
the confrontation requirement.” Ibid. To begin with, Wigmore said no 
such thing. What he said, precisely, was:

“There was never at common law any recognized right to an indispens-
able thing called confrontation as distinguished from cross-examination. 
There was a right to cross-examination as indispensable, and that right 
was involved in and secured by confrontation; it was the same right under 
different names.” 5 J. Wigmore, Evidence § 1397, p. 158 (J. Chadbourn 
rev. 1974) (emphasis in original).

He was saying, in other words, not that the right of confrontation (as we 
are using the term, i. e., in its natural sense) did not exist, but that its pur-
pose was to enable cross-examination. He then continued:
“It follows that, if the accused has had the benefit of cross-examination, he 
has had the very privilege secured to him by the Constitution.” Ibid.

Of course, that does not follow at all, any more than it follows that the 
right to a jury trial can be dispensed with so long as the accused is justly 
convicted and publicly known to be justly convicted—the purposes of the 
right to jury trial. Moreover, contrary to what the dissent asserts, Wig-
more did mention (inconsistently with his thesis, it would seem), that a sec-
ondary purpose of confrontation is to produce “a certain subjective moral 
effect. . . upon the witness.” Id., § 1395, p. 153. Wigmore grudgingly 
acknowledged that, in what he called “earlier and more emotional periods,” 
this effect “was supposed (more often than it now is) to be able to unstring 
the nerves of a false witness,” id., § 1395, p. 153, n. 2; but he asserted, 
without support, that this effect “does not arise from the confrontation of
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frontation “contributes to the establishment of a system of 
criminal justice in which the perception as well as the reality 
of fairness prevails.” Lee v. Illinois, 476 U. S. 530, 540 
(1986).

The perception that confrontation is essential to fairness 
has persisted over the centuries because there is much truth 
to it. A witness “may feel quite differently when he has 
to repeat his story looking at the man whom he will harm 
greatly by distorting or mistaking the facts. He can now un-
derstand what sort of human being that man is.” Z. Chafee, 
The Blessings of Liberty 35 (1956), quoted in Jay n . Boyd, 
351 U. S. 345, 375-376 (1956) (Douglas, J., dissenting). It is 
always more difficult to tell a lie about a person “to his face” 
than “behind his back.” In the former context, even if the 
lie is told, it will often be told less convincingly. The Con-
frontation Clause does not, of course, compel the witness to 
fix his eyes upon the defendant; he may studiously look else-
where, but the trier of fact will draw its own conclusions. 
Thus the right to face-to-face confrontation serves much the 
same purpose as a less explicit component of the Confronta-
tion Clause that we have had more frequent occasion to dis-

the opponent and the witness,” but from “the witness’ presence before the 
tribunal,” id., § 1395, p. 154 (emphasis in original).

We doubt it. In any case, Wigmore was not reciting as a fact that 
there was no right of confrontation at common law, but was setting forth 
his thesis that the only essential interest preserved by the right was cross- 
examination—with the purpose, of course, of vindicating against constitu-
tional attack sensible and traditional exceptions to the hearsay rule (which 
can be otherwise vindicated). The thesis is on its face implausible, if 
only because the phrase “be confronted with the witnesses against him” is 
an exceedingly strange way to express a guarantee of nothing more than 
cross-examination.

As for the dissent’s contention that the importance of the confrontation 
right is “belied by the simple observation” that “blind witnesses [might 
have] testified against appellant,” post, at 1030, that seems to us no more 
true than that the importance of the right to live, oral cross-examination is 
belied by the possibility that speech- and hearing-impaired witnesses might 
have testified.
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cuss — the right to cross-examine the accuser; both “ensur[e] 
the integrity of the factfinding process.” Kentucky v. 
Stincer, 482 U. S., at 736. The State can hardly gainsay the 
profound effect upon a witness of standing in the presence 
of the person the witness accuses, since that is the very phe-
nomenon it relies upon to establish the potential “trauma” 
that allegedly justified the extraordinary procedure in the 
present case. That face-to-face presence may, unfortu-
nately, upset the truthful rape victim or abused child; but by 
the same token it may confound and undo the false accuser, 
or reveal the child coached by a malevolent adult. It is a 
truism that constitutional protections have costs.

Ill
The remaining question is whether the right to confronta-

tion was in fact violated in this case. The screen at issue 
was specifically designed to enable the complaining witnesses 
to avoid viewing appellant as they gave their testimony, and 
the record indicates that it was successful in this objective. 
App. 10-11. It is difficult to imagine a more obvious or 
damaging violation of the defendant’s right to a face-to-face 
encounter.

The State suggests that the confrontation interest at stake 
here was outweighed by the necessity of protecting victims of 
sexual abuse. It is true that we have in the past indicated 
that rights conferred by the Confrontation Clause are not ab-
solute, and may give way to other important interests. The 
rights referred to in those cases, however, were not the right 
narrowly and explicitly set forth in the Clause, but rather 
rights that are, or were asserted to be, reasonably implicit — 
namely, the right to cross-examine, see Chambers v. Missis-
sippi, 410 U. S. 284, 295 (1973); the right to exclude out-of- 
court statements, see Ohio v. Roberts, 448 U. S., at 63-65; 
and the asserted right to face-to-face confrontation at some 
point in the proceedings other than the trial itself, Kentucky 
v. Stincer, supra. To hold that our determination of what 
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implications are reasonable must take into account other im-
portant interests is not the same as holding that we can iden-
tify exceptions, in light of other important interests, to the 
irreducible literal meaning of the Clause: “a right to meet 
face to face all those who appear and give evidence at trial” 
California v. Green, 399 U. S., at 175 (Harlan, J., concur-
ring) (emphasis added). We leave for another day, however, 
the question whether any exceptions exist. Whatever they 
may be, they would surely be allowed only when necessary to 
further an important public policy. Cf. Ohio v. Roberts, 
supra, at 64; Chambers v. Mississippi, supra, at 295. The 
State maintains that such necessity is established here by the 
statute, which creates a legislatively imposed presumption of 
trauma. Our cases suggest, however, that even as to excep-
tions from the normal implications of the Confrontation 
Clause, as opposed to its most literal application, something 
more than the type of generalized finding underlying such a 
statute is needed when the exception is not “firmly . . . 
rooted in our jurisprudence.” Bourjaily v. United States, 
483 U. S. 171, 183 (1987) (citing Dutton v. Evans, 400 U. S. 
74 (1970)). The exception created by the Iowa statute, 
which was passed in 1985, could hardly be viewed as firmly 
rooted. Since there have been no individualized findings 
that these particular witnesses needed special protection, 
the judgment here could not be sustained by any conceivable 
exception.

The State also briefly suggests that any Confrontation 
Clause error was harmless beyond a reasonable doubt under 
the standard of Chapman v. California, 386 U. S. 18, 24 
(1967). We have recognized that other types of violations of 
the Confrontation Clause are subject to that harmless-error 
analysis, see e. g., Delaware v. Van Arsdall, 475 U. S., at 
679, 684, and see no reason why denial of face-to-face con-
frontation should not be treated the same. An assessment 
of harmlessness cannot include consideration of whether 
the witness’ testimony would have been unchanged, or the 
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jury’s assessment unaltered, had there been confrontation; 
such an inquiry would obviously involve pure speculation, 
and harmlessness must therefore be determined on the basis 
of the remaining evidence. The Iowa Supreme Court had no 
occasion to address the harmlessness issue, since it found no 
constitutional violation. In the circumstances of this case, 
rather than decide whether the error was harmless beyond 
a reasonable doubt, we leave the issue for the court below.

We find it unnecessary to reach appellant’s due process 
claim. Since his constitutional right to face-to-face con-
frontation was violated, we reverse the judgment of the Iowa 
Supreme Court and remand the case for further proceedings 
not inconsistent with this opinion.

It is so ordered.

Justi ce  Kennedy  took no part in the consideration or 
decision of this case.

Justi ce  O’Connor , with whom Justic e White  joins, 
concurring.

I agree with the Court that appellant’s rights under the 
Confrontation Clause were violated in this case. I write sep-
arately only to note my view that those rights are not abso-
lute but rather may give way in an appropriate case to other 
competing interests so as to permit the use of certain proce-
dural devices designed to shield a child witness from the 
trauma of courtroom testimony.

Child abuse is a problem of disturbing proportions in to-
day’s society. Just last Term, we recognized that “[c]hild 
abuse is one of the most difficult problems to detect and pros-
ecute, in large part because there often are no witnesses ex-
cept the victim.” Pennsylvania n . Ritchie, 480 U. S. 39, 60 
(1987). Once an instance of abuse is identified and prosecu-
tion undertaken, new difficulties arise. Many States have 
determined that a child victim may suffer trauma from expo-
sure to the harsh atmosphere of the typical courtroom and 
have undertaken to shield the child through a variety of 
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ameliorative measures. We deal today with the constitu-
tional ramifications of only one such measure, but we do so 
against a broader backdrop. Iowa appears to be the only 
State authorizing the type of screen used in this case. See 
generally App. to Brief for American Bar Association as 
Amicus Curiae la-9a (collecting statutes). A full half of the 
States, however, have authorized the use of one- or two- way 
closed-circuit television. Statutes sanctioning one-way sys-
tems generally permit the child to testify in a separate room 
in which only the judge, counsel, technicians, and in some 
cases the defendant, are present. The child’s testimony is 
broadcast into the courtroom for viewing by the jury. Two- 
way systems permit the child witness to see the courtroom 
and the defendant over a video monitor. In addition to such 
closed-circuit television procedures, 33 States (including 19 
of the 25 authorizing closed-circuit television) permit the use 
of videotaped testimony, which typically is taken in the de-
fendant’s presence. See generally id., at 9a-18a (collecting 
statutes).

While I agree with the Court that the Confrontation 
Clause was violated in this case, I wish to make clear that 
nothing in today’s decision necessarily dooms such efforts by 
state legislatures to protect child witnesses. Initially, many 
such procedures may raise no substantial Confrontation 
Clause problem since they involve testimony in the presence 
of the defendant. See, e. g., Ala. Code § 15-25-3 (Supp. 
1987) (one-way closed-circuit television; defendant must be in 
same room as witness); Ga. Code Ann. § 17-8-55 (Supp. 1987) 
(same); N. Y. Crim. Proc. Law §§65.00-65.30 (McKinney 
Supp. 1988) (two-way closed-circuit television); Cal. Penal 
Code Ann. § 1347 (West Supp. 1988) (same). Indeed, part of 
the statute involved here seems to fall into this category 
since in addition to authorizing a screen, Iowa Code § 910A. 14 
(1987) permits the use of one-way closed-circuit television 
with “parties” in the same room as the child witness.
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Moreover, even if a particular state procedure runs afoul 
of the Confrontation Clause’s general requirements, it may 
come within an exception that permits its use. There is 
nothing novel about the proposition that the Clause embodies 
a general requirement that a witness face the defendant. 
We have expressly said as much, as long ago as 1899, Kirby 
v. United States, 174 U. S. 47, 55, and as recently as last 
Term, Pennsylvania v. Ritchie, 480 U. S., at 51. But it is 
also not novel to recognize that a defendant’s “right physi-
cally to face those who testify against him,” ibid., even if 
located at the “core” of the Confrontation Clause, is not ab-
solute, and I reject any suggestion to the contrary in the 
Court’s opinion. See ante, at 1020-1021. Rather, the Court 
has time and again stated that the Clause “reflects a prefer-
ence for face-to-face confrontation at trial,” and expressly 
recognized that this preference may be overcome in a par-
ticular case if close examination of “competing interests” so 
warrants. Ohio v. Roberts, 448 U. S. 56, 63-64 (1980) (em-
phasis added). See also Chambers v. Mississippi, 410 U. S. 
284, 295 (1973) (“Of course, the right to confront... is not ab-
solute and may, in appropriate cases, bow to accommodate 
other legitimate interests in the criminal trial process”). 
That a particular procedure impacts the “irreducible literal 
meaning of the Clause,” ante, at 1021, does not alter this con-
clusion. Indeed, virtually all of our cases approving the use 
of hearsay evidence have implicated the literal right to “con-
front” that has always been recognized as forming “the core 
of the values furthered by the Confrontation Clause,” Cali-
fornia v. Green, 399 U. S. 149,157 (1970), and yet have fallen 
within an exception to the general requirement of face-to-face 
confrontation. See, e. g., Dutton v. Evans, 400 U. S. 74 
(1970). Indeed, we expressly recognized in Bourjaily v. 
United States, 483 U. S. 171 (1987), that “a literal interpre-
tation of the Confrontation Clause could bar the use of any 
out-of-court statements when the declarant is unavailable,” 
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but we also acknowledged that “this Court has rejected that 
view as ‘unintended and too extreme.’” Id., at 182 (quoting 
Ohio v. Roberts, supra, at 63). In short, our precedents 
recognize a right to face-to-face confrontation at trial, but 
have never viewed that right as absolute. I see no reason to 
do so now and would recognize exceptions here as we have 
elsewhere.

Thus, I would permit use of a particular trial procedure 
that called for something other than face-to-face confronta-
tion if that procedure was necessary to fiither an important 
public policy. See ante, at 1021 (citing Ohio v. Roberts, 
supra; Chambers v. Mississippi, supra). The protection of 
child witnesses is, in my view and in the view of a substantial 
majority of the States, just such a policy. The primary focus 
therefore likely will be on the necessity prong. I agree with 
the Court that more than the type of generalized legislative 
finding of necessity present here is required. But if a court 
makes a case-specific finding of necessity, as is required by a 
number of state statutes, see, e. g., Cal. Penal Code Ann. 
§ 1347(d)(1) (West Supp. 1988); Fla. Stat. §92.54(4) (1987); 
Mass. Gen. Laws §278:16D(b)(l) (1986); N. J. Stat. Ann. 
§2A:84A-32.4(b) (Supp. 1988), our cases suggest that the 
strictures of the Confrontation Clause may give way to the 
compelling state interest of protecting child witnesses. Be-
cause nothing in the Court’s opinion conflicts with this ap-
proach and this conclusion, I join it.

Justi ce  Blackmun , with whom The  Chief  Justi ce  
joins, dissenting.

Appellant was convicted by an Iowa jury on two counts of 
engaging in lascivious acts with a child. Because, in my 
view, the procedures employed at appellant’s trial did not 
offend either the Confrontation Clause or the Due Process 
Clause, I would affirm his conviction. Accordingly, I re-
spectfully dissent.
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I
A

The Sixth Amendment provides that a defendant in a crim-
inal trial “shall enjoy the right... to be confronted with the 
witnesses against him.” In accordance with that language, 
this Court just recently has recognized once again that the 
essence of the right protected is the right to be shown that 
the accuser is real and the right to probe accuser and accusa-
tion in front of the trier of fact:

‘“The primary object of the [Confrontation Clause] 
was to prevent depositions or ex parte affidavits . . . 
being used against the prisoner in lieu of a personal ex-
amination and cross-examination of the witness in which 
the accused has an opportunity, not only of testing the 
recollection and sifting the conscience of the witness, but 
of compelling him to stand face to face with the jury in 
order that they may look at him, and judge by his de-
meanor upon the stand and the manner in which he gives 
his testimony whether he is worthy of belief.’” Ken-
tucky v. Stincer, 482 U. S. 703, 736-737 (1987), quoting 
Mattox v. United States, 156 U. S. 237, 242-243 (1895).

Two witnesses against appellant in this case were the 13- 
year-old girls he was accused of sexually assaulting. During 
their testimony, as permitted by a state statute, a one-way 
screening device was placed between the girls and appellant, 
blocking the man accused of sexually assaulting them from 
the girls’ line of vision.1 This procedure did not interfere 

1 Apparently the girls were unable to identify appellant as their at-
tacker. Their ability to observe their attacker had been limited by the 
facts that it was dark, that he shined a flashlight in their eyes, and that he 
told them not to look at him. The attacker also appeared to be wearing a 
stocking over his head. Thus, the State made no effort to have the girls 
try to identify appellant at trial, which could not have been done, of course, 
without moving the screen. Neither did appellant attempt to demonstrate 
that the girls could not identify him. This case therefore does not present 
the question of the constitutionality of the restriction on cross-examination
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with what this Court previously has recognized as the “pur-
poses of confrontation.” California v. Green, 399 U. S. 149, 
158 (1970). Specifically, the girls’ testimony was given 
under oath, was subject to unrestricted cross-examination, 
and “the jury that [was] to decide the defendant’s fate [could] 
observe the demeanor of the witnesses] in making [their] 
statement[s], thus aiding the jury in assessing [their] credi-
bility.” Ibid. See also Lee v. Illinois, 476 U. S. 530, 540 
(1986). In addition, the screen did not prevent appellant 
from seeing and hearing the girls and conferring with counsel 
during their testimony, did not prevent the girls from seeing 
and being seen by the judge and counsel, as well as by the 
jury, and did not prevent the jury from seeing the demeanor 
of the defendant while the girls testified. Finally, the girls 
were informed that appellant could see and hear them while 
they were on the stand.* 2 Thus, appellant’s sole complaint is 
the very narrow objection that the girls could not see him 
while they testified about the sexual assault they endured.

The Court describes appellant’s interest in ensuring that 
the girls could see him while they testified as “the irreducible 
literal meaning of the Clause.” Ante, at 1021. Whatever 
may be the significance of this characterization, in my view 
it is not borne out by logic or precedent. While I agree 
with the concurrence that “[t]here is nothing novel” in the 
proposition that the Confrontation Clause “ ‘reflects a prefer-
ence’ ” for the witness to be able to see the defendant, ante, at 
1024, quoting Ohio n . Roberts, 448 U. S. 56, 63-64 (1980) 
(emphasis added in concurrence), I find it necessary to dis-

that would have been imposed by a refusal to allow appellant to show that 
the girls could not identify him.

2 Iowa law requires that the court “inform the child that the party can 
see and hear the child during testimony.” Iowa Code § 910A.14(l) (1987). 
Although the record in this case does not contain a transcript of the court’s 
so advising the girls, the Iowa Supreme Court noted that appellant “makes 
no assertion [that the] trial court failed to comply with” this or other terms 
of the statute. 397 N. W. 2d 730, 733 (1986). Appellant concedes this 
point “[f]or purposes of this appeal.” Brief for Appellant 5, n. 9.
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cuss my disagreement with the Court as to the place of this 
“preference” in the constellation of rights provided by the 
Confrontation Clause for two reasons. First, the minimal 
extent of the infringement on appellant’s Confrontation 
Clause interests is relevant in considering whether compet-
ing public policies justify the procedures employed in this 
case. Second, I fear that the Court’s apparent fascination 
with the witness’ ability to see the defendant will lead the 
States that are attempting to adopt innovations to facilitate 
the testimony of child victims of sex abuse to sacrifice other, 
more central, confrontation interests, such as the right to 
cross-examination or to have the trier of fact observe the 
testifying witness.

The weakness of the Court’s support for its characteriza-
tion of appellant’s claim as involving “the irreducible literal 
meaning of the Clause” is reflected in its reliance on litera-
ture, anecdote, and dicta from opinions that a majority of this 
Court did not join. The majority cites only one opinion of 
the Court that, in my view, possibly could be understood as 
ascribing substantial weight to a defendant’s right to ensure 
that witnesses against him are able to see him while they are 
testifying: “Our own decisions seem to have recognized at 
an early date that it is this literal right to ‘confront’ the wit-
ness at the time of trial that forms the core of the values fur-
thered by the Confrontation Clause.” California v. Green, 
399 U. S., at 157. Even that characterization, however, was 
immediately explained in Green by the quotation from Mat-
tox n . United States, 156 U. S., at 242-243, set forth above in 
this opinion to the effect that the Confrontation Clause was 
designed to prevent the use of ex parte affidavits, to provide 
the opportunity for cross-examination, and to compel the de-
fendant “ ‘to stand face to face with the jury. ’ ” California v. 
Green, 399 U. S., at 158 (emphasis added).

Whether or not “there is something deep in human na-
ture,” ante, at 1017, that considers critical the ability of a 
witness to see the defendant while the witness is testifying,
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that was not a part of the common law’s view of the con-
frontation requirement. “There never was at common law 
any recognized right to an indispensable thing called con-
frontation as distinguished from cross-examination” (em-
phasis in original). 5 J. Wigmore, Evidence § 1397, p. 158 
(J. Chadbourn rev. 1974). I find Dean Wigmore’s statement 
infinitely more persuasive than President Eisenhower’s rec-
ollection of Kansas justice, see ante, at 1017-1018, or the 
words Shakespeare placed in the mouth of his Richard II con-
cerning the best means of ascertaining the truth, see ante, at 
1016.3 In fact, Wigmore considered it clear “from the begin-
ning of the hearsay rule [in the early 1700’s] to the present 
day” that the right of confrontation is provided “not for the 
idle purpose of gazing upon the witness, or of being gazed 
upon by him,” but, rather, to allow for cross-examination 
(emphasis added). 5 Wigmore §1395, p. 150. See also 
Davis v. Alaska, 415 U. S. 308, 316 (1974).

Similarly, in discussing the constitutional confrontation re-
quirement, Wigmore notes that, in addition to cross-exami-
nation—“the essential purpose of confrontation”—there is a 
“secondary and dispensable element[of the right:] . . . the 
presence of the witness before the tribunal so that his de-
meanor while testifying may furnish such evidence of his 
credibility as can be gathered therefrom. . . . [This principle] 
is satisfied if the witness, throughout the material part of his 
testimony, is before the tribunal where his demeanor can be 
adequately observed.” (Emphasis in original.) 5 Wigmore, 
§1399, p. 199. The “right” to have the witness view the 
defendant did not warrant mention even as part of the “sec-

3 Interestingly, the precise quotation from Richard II the majority uses 
to explain the “root meaning of confrontation,” ante, at 1016, is discussed 
in 5 J. Wigmore, Evidence § 1395, p. 153, n. 2 (J. Chadbourn rev. 1974). 
That renowned and accepted authority describes the view of confrontation 
expressed by the words of Richard II as an “earlier conception, still cur-
rent in [Shakespeare’s] day” which, by the time the Bill of Rights was rati-
fied, had merged “with the principle of cross-examination.” Ibid.
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ondary and dispensable” part of the Confrontation Clause 
protection.

That the ability of a witness to see the defendant while the 
witness is testifying does not constitute an essential part of 
the protections afforded by the Confrontation Clause is also 
demonstrated by the exceptions to the rule against hearsay, 
which allow the admission of out-of-court statements against 
a defendant. For example, in Dutton n . Evans, 400 U. S. 74 
(1970), the Court held that the admission of an out-of-court 
statement of a co-conspirator did not violate the Confronta-
tion Clause. In reaching that conclusion, the Court did not 
consider even worthy of mention the fact that the declarant 
could not see the defendant at the time he made his accusa-
tory statement. Instead, the plurality opinion concentrated 
on the reliability of the statement and the effect cross-exami-
nation might have had. See id., at 88-89. See also Mattox 
v. United States, 146 U. S. 140, 151-152 (1892) (dying dec-
larations admissible). In fact, many hearsay statements are 
made outside the presence of the defendant, and thus impli-
cate the confrontation right asserted here. Yet, as the ma-
jority seems to recognize, ante, at 1016, this interest has 
not been the focus of this Court’s decisions considering the 
admissibility of such statements. See, e. g., California v. 
Green, 399 U. S., at 158.

Finally, the importance of this interest to the Confron-
tation Clause is belied by the simple observation that, had 
blind witnesses testified against appellant, he could raise 
no serious objection to their testimony, notwithstanding the 
identity of that restriction on confrontation and the one here 
presented.4

4 The Court answers that this is “no more true than that the importance 
of the right to live, oral cross-examination is belied by the possibility that 
speech- and hearing-impaired witnesses might have testified.” Ante, at 
1019, n. 2. The Court’s comparison obviously is flawed. To begin with, a 
deaf or mute witness who was physically incapable of being cross-examined 
presumably also would be unable to offer any direct testimony. More im-
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B
While I therefore strongly disagree with the Court’s in-

sinuation, ante, at 1016, 1019-1020, that the Confrontation 
Clause difficulties presented by this case are more severe 
than others this Court has examined, I do find that the use of 
the screening device at issue here implicates “a preference 
for face-to-face confrontation at trial,” embodied in the Con-
frontation Clause. Ohio v. Roberts, 448 U. S., at 63. This 
“preference,” however, like all Confrontation Clause rights, 
“ ‘must occasionally give way to considerations of public pol-
icy and the necessities of the case. ’ ” Id., at 64, quoting Mat-
tox v. United States, 156 U. S., at 243. See also Chambers 
v. Mississippi, 410 U. S. 284, 295 (1973). The limited depar-
ture in this case from the type of “confrontation” that would 
normally be afforded at a criminal trial therefore is proper if 
it is justified by a sufficiently significant state interest.

Indisputably, the state interests behind the Iowa statute 
are of considerable importance. Between 1976 and 1985, the 
number of reported incidents of child maltreatment in the 
United States rose from 0.67 million to over 1.9 million, with 
an estimated 11.7 percent of those cases in 1985 involving 
allegations of sexual abuse. See American Association for 
Protecting Children, Highlights of Official Child Neglect and 
Abuse Reporting 1985, pp. 3, 18 (1987). The prosecution of 
these child sex-abuse cases poses substantial difficulties be-
cause of the emotional trauma frequently suffered by child 
witnesses who must testify about the sexual assaults they 
have suffered. “[T]o a child who does not understand the 
reason for confrontation, the anticipation and experience of 
being in close proximity to the defendant can be overwhelm-

portantly, if a deaf or mute witness were completely incapable of being 
cross-examined (as blind witnesses are completely incapable of seeing a de-
fendant about whom they testify), I should think a successful Confronta-
tion Clause challenge might be brought against whatever direct testimony 
they did offer.
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ing.” D. Whitcomb, E. Shapiro, & L. Stellwagen, When the 
Victim is a Child: Issues for Judges and Prosecutors 17-18 
(1985). Although research in this area is still in its early 
stages, studies of children who have testified in court indicate 
that such testimony is “associated with increased behavioural 
disturbance in children.” G. Goodman et al., The Emotional 
Effects of Criminal Court Testimony on Child Sexual Assault 
Victims, in The Child Witness: Do the Courts Abuse Chil-
dren?, Issues in Criminological and Legal Psychology, No. 
13, pp. 46, 52 (British Psychological Society 1988). See also 
Avery, The Child Abuse Witness: Potential for Secondary 
Victimization, 7 Crim. Just. J. 1, 3-4 (1983); S. Sgroi, Hand-
book of Clinical Intervention in Child Sexual Abuse 133-134 
(1982).

Thus, the fear and trauma associated with a child’s testi-
mony in front of the defendant have two serious identifi-
able consequences: They may cause psychological injury to 
the child, and they may so overwhelm the child as to pre-
vent the possibility of effective testimony, thereby undermin-
ing the truth-finding function of the trial itself.5 Because 
of these effects, I agree with the concurring opinion, ante, 
at 1025, that a State properly may consider the protection 
of child witnesses to be an important public policy. In my 
view, this important public policy, embodied in the Iowa 
statute that authorized the use of the screening device, 
outweighs the narrow Confrontation Clause right at issue 
here—the “preference” for having the defendant within the 
witness’ sight while the witness testifies.

Appellant argues, and the Court concludes, ante, at 1021, 
that even if a societal interest can justify a restriction on a 

6 Indeed, some experts and commentators have concluded that the reli-
ability of the testimony of child sex-abuse victims actually is enhanced by 
the use of protective procedures. See State v. Sheppard, 197 N. J. Super. 
411, 416, 484 A. 2d 1330, 1332 (1984); Note, Parent-Child Incest: Proof at 
Trial Without Testimony in Court by the Victim, 15 U. Mich. J. L. Ref. 131 
(1981).
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child witness’ ability to see the defendant while the child tes-
tifies, the State must show in each case that such a procedure 
is essential to protect the child’s welfare. I disagree. As 
the many rules allowing the admission of out-of-court state-
ments demonstrate, legislative exceptions to the Confronta-
tion Clause of general applicability are commonplace.6 I 
would not impose a different rule here by requiring the State 
to make a predicate showing in each case.

In concluding that the legislature may not allow a court to 
authorize the procedure used in this case when a 13-year-old 
victim of sexual abuse testifies, without first making a spe-
cific finding of necessity, the Court relies on the fact that the 
Iowa procedure is not “‘firmly . . . rooted in our jurispru-
dence.’” Ante, at 1021, quoting Bourjaily v. United States, 
483 U. S. 171, 183 (1987). Reliance on the cases employing 
that rationale is misplaced. The requirement that an excep-
tion to the Confrontation Clause be firmly rooted in our juris-
prudence has been imposed only when the prosecution seeks 
to introduce an out-of-court statement, and there is a ques-
tion as to the statement’s reliability. In these circum-
stances, we have held: “Reliability can be inferred without 
more in a case where the evidence falls within a firmly rooted 
hearsay exception. In other cases, the evidence must be ex-
cluded, at least absent a showing of particularized guarantees 
of trustworthiness.” Ohio v. Roberts, 448 U. S., at 66. See 
also Bourjaily v. United States, 483 U. S., at 182-183. 
Clearly, no such case-by-case inquiry into reliability is 
needed here. Because the girls testified under oath, in full 
view of the jury, and were subjected to unrestricted cross-

6 For example, statements of a co-conspirator, excited utterances, and 
business records are all generally admissible under the Federal Rules of 
Evidence without case-specific inquiry into the applicability of the rationale 
supporting the rule that allows their admission. See Fed. Rules Evid. 
801(d)(2), 803(2), 803(6). As to the first of these, and the propriety of their 
admission under the Confrontation Clause without any special showing, see 
United States v. Inadi, 475 U. S. 387 (1986), and Bourjaily v. United 
States, 483 U. S. 171, 181-184 (1987).
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examination, there can be no argument that their testimony 
lacked sufficient indicia of reliability.

For these reasons, I do not believe that the procedures 
used in this case violated appellant’s rights under the Con-
frontation Clause.

II
Appellant also argues that the use of the screening device 

was “inherently prejudicial” and therefore violated his right 
to due process of law. The Court does not reach this ques-
tion, and my discussion of the issue will be correspondingly 
brief.

Questions of inherent prejudice arise when it is contended 
that “a procedure employed by the State involves such a 
probability that prejudice will result that it is deemed in-
herently lacking in due process.” Estes n . Texas, 381 U. S. 
532, 542-543 (1965). When a courtroom arrangement is chal-
lenged as inherently prejudicial, the first question is whether 
“an unacceptable risk is presented of impermissible factors 
coming into play,” which might erode the presumption of in-
nocence. Estelle n . Williams, 425 U. S. 501, 505 (1976). If 
a procedure is found to be inherently prejudicial, a guilty ver-
dict will not be upheld if the procedure was not necessary to 
further an essential state interest. Holbrook v. Flynn, 475 
U. S. 560, 568-569 (1986).

During the girls’ testimony, the screening device was 
placed in front of the defendant. In order for the device to 
function properly, it was necessary to dim the normal court-
room lights and focus a panel of bright lights directly on the 
screen, creating, in the trial judge’s words, “sort of a dra-
matic emphasis” and a potentially “eerie” effect. App. 11, 
14. Appellant argues that the use of the device was inher-
ently prejudicial because it indicated to the jury that appel-
lant was guilty. I am unpersuaded by this argument.

Unlike clothing the defendant in prison garb, Estelle 
n . Williams, supra, or having the defendant shackled and 
gagged, Illinois v. Allen, 397 U. S. 337, 344 (1970), using 
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the screening device did not “brand [appellant] . . . ‘with an 
unmistakable mark of guilt.”’ See Holbrook v. Flynn, 475 
U. S. at 571, quoting Estelle v. Williams, 425 U. S., at 518 
(Brennan , J., dissenting). A screen is not the sort of trap-
ping that generally is associated with those who have been 
convicted. It is therefore unlikely that the use of the screen 
had a subconscious effect on the jury’s attitude toward appel-
lant. See 475 U. S., at 570.

In addition, the trial court instructed the jury to draw no 
inference from the device:

“It’s quite obvious to the jury that there’s a screen de-
vice in the courtroom. The General Assembly of Iowa 
recently passed a law which provides for this sort of pro-
cedure in cases involving children. Now, I would cau-
tion you now and I will caution you later that you are to 
draw no inference of any kind from the presence of that 
screen. You know, in the plainest of language, that is 
not evidence of the defendant’s guilt, and it shouldn’t be 
in your mind as an inference as to any guilt on his part. 
It’s very important that you do that intellectual thing.” 
App. 17.

Given this helpful instruction, I doubt that the jury—which 
we must assume to have been intelligent and capable of fol-
lowing instructions—drew an improper inference from the 
screen, and I do not see that its use was inherently preju-
dicial. After all, “every practice tending to single out the 
accused from everyone else in the courtroom [need not] be 
struck down.” Holbrook v. Flynn, 475 U. S., at 567 (place-
ment throughout trial of four uniformed state troopers in 
first row of spectators’ section, behind defendant, not inher-
ently prejudicial).

I would affirm the judgment of conviction.
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Affirmed on Appeal

No. 87-170. Copley  et  al . v . Heil -Quaker  Corp , et  al . 
Affirmed on appeal from C. A. 6th Cir. Bendix Autolite Corp. 
v. Midwesco Enterprises, Inc., 486 U. S. 888 (1988). Reported 
below: 818 F. 2d 866.
Appeals Dismissed

No. 87-1582. Fitzgera ld  v . Montana  Department  of  
Fami ly  Services  et  al . Appeal from Sup. Ct. Mont, dismissed 
for want of properly presented federal question. Reported below: 
228 Mont. 184, 741 P. 2d 770.

No. 87-1654. Carkul is  v . Montana  et  al . Appeal from 
Sup. Ct. Mont, dismissed for want of jurisdiction. Reported 
below: 229 Mont. 265, 746 P. 2d 604.

No. 87-1802. Vetter  v . City  of  Bisma rck . Appeal from 
Sup. Ct. N. D. dismissed for want of substantial federal question. 
Reported below: 417 N. W. 2d 186.

No. 87-6335. Sivley  v. Texas . Appeal from C. A. 5th Cir. 
dismissed for want of jurisdiction. Treating the papers whereon 
the appeal was taken as a petition for writ of certiorari, certiorari 
denied. Reported below: 831 F. 2d 1059.
Certiorari Granted—Vacated and Remanded

No. 87-1621. United  States  Inte rnal  Revenu e  Service  
et  al . v. Long  et  vir . C. A. 9th Cir. Certiorari granted, 
judgment vacated, and case remanded for further consideration in 
light of Church of Scientology of California v. IRS, 484 U. S. 9 
(1987). Just ice  Kenne dy  took no part in the consideration or 
decision of this case. Reported below: 825 F. 2d 225.

No. 87-6760. Burr  v . Florida . Sup. Ct. Fla. Motion of 
petitioner for leave to proceed in forma pauperis granted. Cer-
tiorari granted, judgment vacated, and case remanded for further 
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consideration in light of Johnson v. Mississippi, 486 U. S. 578 
(1988). Reported below: 518 So. 2d 903.
Miscellaneous Orders

No. A-610. Nevi lle  v . Mollen  et  al . Application for 
injunction, addressed to Justi ce  Brennan  and referred to the 
Court, denied.

No. A-789. Neville  v . Mollen  et  al . C. A. 2d Cir. 
Application for stay and other relief, addressed to Justi ce  Bren -
nan  and referred to the Court, denied.

No. A-895 (87-7083). Martinez  v . United  States . C. A. 
11th Cir. Application for stay, addressed to Justi ce  Brennan  
and referred to the Court, denied.

No. A-928. Grace y  v. Day  et  al . Application for injunction 
and other relief, addressed to Justi ce  Kennedy  and referred to 
the Court, denied.

No. D-684. In  re  Disbarment  of  Schultz . Disbarment 
entered. [For earlier order herein, see 485 U. S. 973.]

No. D-702. In  re  Dis barm ent  of  Sierra . Disbarment 
entered. [For earlier order herein, see 485 U. S. 1002.]

No. D-705. In  re  Disbarment  of  Seaman . Roger George 
Seaman, of Chicago, Ill., having requested to resign as a member 
of the Bar of this Court, it is ordered that his name be stricken 
from the roll of attorneys admitted to practice before the Bar of 
this Court. The rule to show cause, heretofore issued on April 
25, 1988 [485 U. S. 1019], is hereby discharged.

No. D-716. In  re  Disbarment  of  Tirel li . It is ordered 
that Louis Anthony Tirelli, of Spring Valley, N. Y., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-717. In  re  Disbarment  of  Alfi eri . It is ordered 
that Richard Joseph Alfieri, of Fort Lauderdale, Fla., be sus-
pended from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-718. In  re  Disbarment  of  Morales . It is ordered 
that Frank C. Morales, of Los Angeles, Cal., be suspended from



ORDERS 1203

487 U. S. June 20, 1988

the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-719. In  re  Disbarment  of  Ezrin . It is ordered that 
Herbert Stanley Ezrin, of Potomac, Md., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. 87-548. Trans  World  Airlines , Inc . v . Indep endent  
Federatio n  of  Flight  Atte ndant s . C. A. 8th Cir. [Certio-
rari granted, 485 U. S. 958.] Motion of the Solicitor General for 
leave to participate in oral argument as amicus curiae and for 
divided argument granted.

No. 87-984. Shell  Oil  Co . v . Iowa  Departm ent  of  Reve -
nue . Sup. Ct. Iowa. [Probable jurisdiction noted, 484 U. S. 
1058.] Motion of the Solicitor General for leave to participate in 
oral argument as amicus curiae and for divided argument granted.

No. 87-1245. Texas  Monthly , Inc . v . Bullock , Comp trol -
ler  of  Public  Accoun ts  of  the  State  of  Texas , et  al . Ct. 
App. Tex., 3d Dist. [Probable jurisdiction noted, 485 U. S. 958.] 
Motion of Magazine Publishers of America, Inc., for leave to file a 
brief as amicus curiae granted.

No. 87-1252. H. J. Inc . et  al . v . Northw est ern  Bell  
Telephone  Co . et  al . C. A. 8th Cir. [Certiorari granted, 485 
U. S. 958.] Motion of petitioners for divided argument denied.

No. 87-1661. ASARCO Inc . et  al . v . Radish  et  al . Sup. 
Ct. Ariz. The Solicitor General is invited to file a brief in this 
case expressing the views of the United States. Just ice  O’Con -
nor  took no part in the consideration or decision of this order.

No. 87-6814. In  re  Zuschlag . Petition for writ of manda-
mus denied.
Certiorari Granted

No. 87-1437. Blanton  et  al . v . City  of  North  Las  Vegas , 
Nevada . Sup. Ct. Nev. Certiorari granted. Reported below: 
103 Nev. 623, 748 P. 2d 494.

No. 87-1816. Gree n  v . Bock  Laundry  Machine  Co . C. A.
3d Cir. Certiorari granted. Reported below: 845 F. 2d 1011.
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No. 87-1614. Martin  et  al . v . Wilks  et  al .;
No. 87-1639. Perso nnel  Board  of  Jeff erson  County , Al -

abama , et  al . v. Wilks  et  al .; and
No. 87-1668. Arrington  et  al . v . Wilks  et  al . C. A. 11th 

Cir. Certiorari granted limited to Question 1 presented by each 
petition, cases consolidated, and a total of one hour allotted for 
oral argument. Reported below: 833 F. 2d 1492.

No. 87-1622. Brendale  v . Confederate d Tribes  and  
Bands  of  the  Yakima  Indian  Nation  et  al .;

No. 87-1697. Wilki nson  v . Confederate d Tribes  and  
Bands  of  the  Yakima  Indian  Nation  et  al .; and

No. 87-1711. Count y  of  Yakim a  et  al . v . Conf ederated  
Tribes  and  Bands  of  the  Yakima  Indian  Nation  et  al . 
C. A. 9th Cir. Certiorari granted, cases consolidated, and a total 
of one hour allotted for oral argument. Reported below: 828 F. 
2d 529.
Certiorari Denied. (See also No. 87-6335, supra.)

No. 86-1725. One  Lear  Jet  Airc raf t , Serial  No . 35A-280, 
Regis tratio n  No . YN-BVO, et  al . v . United  States ; and

No. 87-1608. One  Lear  Jet  Airc raf t , Serial  No . 35A-280, 
Regis tratio n  No . YN-BVO, et  al . v . United  States . C. A. 
Uth Cir. Reported below: No. 86-1725, 808 F. 2d 765; No. 
87-1608, 836 F. 2d 1571.

No. 87-171. Copley  et  al . v . Heil -Quaker  Corp , et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 818 F. 2d 
866.

No. 87-706. Le  aman  v. Ohio  Department  of  Mental  Re -
tarda tion  and  Devel opme ntal  Disabi lities  et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 825 F. 2d 946.

No. 87-843. Ferrar i , Adminis trator  of  the  Estate  of  
Ferrar i v . Woodside  Receiving  Hosp ital  et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 827 F. 2d 769.

No. 87-846. Davis  et  al . v . Off icial  Unsecu red  Credi -
tors ’ Commi ttees  for  Kenda  vis  Holding  Co . et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 830 F. 2d 1128.

No. 87-1180. United  States  v . Baker  et  ux . C. A. 9th 
Cir. Certiorari denied. Reported below: 817 F. 2d 560.
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No. 87-1439. Revi e v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 834 F. 2d 1198.

No. 87-1525. Pacif ic  Fruit  Express  and  Union  Pacific  
Fruit  Expre ss  Joint  Protective  Board , Brotherhoo d  Rail -
way  Carmen  Divis ion , Transp ortati on  Communi catio ns  In -
ternat ional  Union  v . Union  Pacific  Fruit  Expre ss  Co . 
et  AL. C. A. 9th Cir. Certiorari denied. Reported below: 826 
F. 2d 920.

No. 87-1556. Nates  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 831 F. 2d 860.

No. 87-1593. Norman ’s Count ry  Market , Inc ., et  al . v . 
Mc Laughlin , Secretary  of  Labor . C. A. 11th Cir. Certio-
rari denied. Reported below: 835 F. 2d 823.

No. 87-1599. Cecil  et  al . v . United  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 836 F. 2d 1431.

No. 87-1600. Pennin gton  et  al . v . Mc Laughlin , Secre -
tary  of  Labor . C. A. 5th Cir. Certiorari denied. Reported 
below: 832 F. 2d 909.

No. 87-1603. Romano  v . Merrill  Lynch , Pierce , Fenner  
& Smit h  et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 834 F. 2d 523.

No. 87-1657. Musso et  al ., Trustees  of  Teams ters  Local  
#641 Pension  Fund  v . Baker , Secreta ry  of  the  Treas ury , 
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 834 
F. 2d 78.

No. 87-1669. Dugger , Secre tary , Florid a  Depart ment  
of  Correc tions  v . Agan . C. A. 11th Cir. Certiorari denied. 
Reported below: 835 F. 2d 1337.

No. 87-1751. Bennett  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 836 F. 2d 1314.

No. 87-1758. Meyers  Indus tries , Inc . v . National  Labor  
Relati ons  Board  et  al . C. A. D. C. Cir. Certiorari denied. 
Reported below: 266 U. S. App. D. C. 385, 835 F. 2d 1481.

No. 87-1768. Breeden  v . Muncy , Warden . C. A. 4th Cir. 
Certiorari denied. Reported below: 838 F. 2d 465.
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No. 87-1771. Richards  v . Nicholson , Perso nal  Repre -
sentat ive  of  the  Estate  of  Richards . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 68 Md. App. 737.

No. 87-1772. Schuylkill  Count y Tax  Claim  Bureau  
et  al . v. Tremont  Towns hip  et  al . Pa. Commw. Ct. Certio-
rari denied. Reported below: 104 Pa. Commw. 338, 522 A. 2d 
102.

No. 87-1773. Pende r  Count y  Board  of  Education  et  al . 
v. Piver . C. A. 4th Cir. Certiorari denied. Reported below: 
835 F. 2d 1076.

No. 87-1774. Metrop olit an  Count y  Board  of  Educat ion  
of  Nash ville  and  Davids on  Count y , Tennessee , et  al . v . 
Tennes se e et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below: 836 F. 2d 986.

No. 87-1776. Perkins  v . Eastern  Nebraska  Human  Serv -
ices  Agency . C. A. 8th Cir. Certiorari denied. Reported 
below: 845 F. 2d 1026.

No. 87-1778. Sckolnick  v. Harlow  et  al . C. A. 1st Cir. 
Certiorari denied. Reported below: 836 F. 2d 1340.

No. 87-1787. City  of  Long  Beach  v . Southw est  Aircraft  
Services , Inc . C. A. 9th Cir. Certiorari denied. Reported 
below: 831 F. 2d 848.

No. 87-1792. Ganoe  et  al . v . Lummis , Temp orary  Admin -
ist rator  of  the  Estate  of  Hughe s . C. A. 2d Cir. Certio-
rari denied. Reported below: 841 F. 2d 1116.

No. 87-1798. Equita ble  Life  Assura nce  Soci ety  of  the  
United  States  v . Marshall  Durbi n  Food  Corp . C. A. 11th 
Cir. Certiorari denied. Reported below: 834 F. 2d 949.

No. 87-1809. Hoff man  v . Glidden  Coatings  & Resi ns  
Divis ion  of  SCM Corp . C. A. 6th Cir. Certiorari denied. 
Reported below: 838 F. 2d 470.

No. 87-1813. Grif fin  v . United  States . Ct. Mil. App. 
Certiorari denied. Reported below: 25 M. J. 423.

No. 87-1819. Varanese  v . Gall  et  al . Sup. Ct. Ohio. 
Certiorari denied. Reported below: 35 Ohio St. 3d 78, 518 N. E. 
2d 1177.
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No. 87-1822. Davidson  et  al . v . United  State s  Depart -
ment  of  Energy  et  al . C. A. 6th Cir. Certiorari denied. 
Reported below: 838 F. 2d 850.

No. 87-1861. Green , City  Clerk , Highland  Park , Michi -
gan , et  al . v. Frankli n  et  al . Sup. Ct. Mich. Certiorari 
denied. Reported below: 429 Mich. 856.

No. 87-1874. Denson  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 838 F. 2d 1212.

No. 87-1878. Thornton  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 842 F. 2d 335.

No. 87-1879. Noel  v . Bowe n , Secretary  of  Health  and  
Human  Services . C. A. 2d Cir. Certiorari denied. Reported 
below: 838 F. 2d 1203.

No. 87-1899. Qures hi  v . National  Savings  & Trust  Co . 
et  al . C. A. D. C. Cir. Certiorari denied. Reported below: 
266 U. S. App. D. C. 120, 833 F. 2d 370.

No. 87-1924. WlLMSHURST ET AL. V. CHEVROLET MOTOR DI-
VISION, General  Motors  Corp . C. A. 9th Cir. Certiorari 
denied. Reported below: 835 F. 2d 1437.

No. 87-5868. Mille r  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 823 F. 2d 555.

No. 87-6238. Thorn e v . Lockhart , Directo r , Arkansas  
Departm ent  of  Correction . C. A. 8th Cir. Certiorari 
denied.

No. 87-6356. Shabazz  v . Thurman , Super intenden t , 
California  Inst itut ion  for  Men , et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 833 F. 2d 149.

No. 87-6468. Zimm erlee  v . Maass , Super intenden t , Ore -
gon  State  Penitentiary . C. A. 9th Cir. Certiorari denied. 
Reported below: 831 F. 2d 183.

No. 87-6486. Levert  v . Estel le , Warden , et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 835 F. 2d 1435.

No. 87-6588. Step hany  v . Wagner  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 835 F. 2d 497.
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No. 87-6640. Bronson  v . Doknov itch  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 835 F. 2d 282.

No. 87-6655. Smal ls  v . South  Carol ina . Sup. Ct. S. C. 
Certiorari denied.

No. 87-6680. Colli ns  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 837 F. 2d 477.

No. 87-6839. Kramer  v . Secret ary , United  States  De -
partme nt  of  the  Army , et  al . C. A. 2d Cir. Certiorari 
denied. Reported below: 827 F. 2d 765.

No. 87-6847. Behring  v . Lynaugh , Dire ctor , Texas  De -
partme nt  of  Correct ions . C. A. 5th Cir. Certiorari denied. 
Reported below: 841 F. 2d 394.

No. 87-6853. Williams  v . Pennsy lvania . Sup. Ct. Pa. 
Certiorari denied. Reported below: 514 Pa. 124, 522 A. 2d 1095.

No. 87-6857. Williams  v . Lane  et  al . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 840 F. 2d 920.

No. 87-6860. Walen  v . Michi gan . Ct. App. Mich. Certio-
rari denied.

No. 87-6864. Spence r  v . Illino is . C. A. 7th Cir. Certio-
rari denied.

No. 87-6870. Fis her  v . Slate , Judge , Morgan  County  
Circuit , et  al . C. A. 11th Cir. Certiorari denied.

No. 87-6871. Glave  v . Kellogg  Foundation  Board  of  
Trustees  et  al . C. A. 6th Cir. Certiorari denied. Reported 
below: 840 F. 2d 17.

No. 87-6872. Boshel l  v . Wils on , Judge , Walker  County , 
et  AL. C. A. 11th Cir. Certiorari denied.

No. 87-6875. Trotz  v . Pennsylvani a  Unemploy ment  Com -
pen sat ion  Board  of  Review . C. A. 3d Cir. Certiorari de-
nied. Reported below: 845 F. 2d 1016.

No. 87-6876. Robertson  v . Rohr  Indus tries , Inc . C. A. 
9th Cir. Certiorari denied. Reported below: 838 F. 2d 474.

No. 87-6877. Esparza  v . Glenn  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 841 F. 2d 394.



ORDERS 1209

487 U. S. June 20, 1988

No. 87-6881. Seals  v . Zimmerm an , Superi ntendent , 
State  Correct ional  Instituti on  and  Diagnos tic  and  
Class if icati on  Center  at  Graterf ord , Pennsy lvania . 
C. A. 3d Cir. Certiorari denied. Reported below: 845 F. 2d 
1015.

No. 87-6883. Fowl er  v . Nagle , Warden , et  al . C. A. 
11th Cir. Certiorari denied. Reported below: 837 F. 2d 1093.

No. 87-6885. Willi ams  v . Distr ict  of  Columbia  Depart -
ment  of  Employment  Servi ces . Ct. App. D. C. Certiorari 
denied.

No. 87-6887. Mc Farland  v . Illi nois . App. Ct. Ill., 4th 
Dist. Certiorari denied. Reported below: 161 Ill. App. 3d 163, 
514 N. E. 2d 72.

No. 87-6892. Robinson  v . Zimm erman , Superintendent , 
State  Correctio nal  Insti tution  and  Diagnostic  and  
Class if icati on  Cente r  at  Graterf ord , Pennsylvania , et  
al . C. A. 3d Cir. Certiorari denied. Reported below: 845 
F. 2d 1014.

No. 87-6894. Dortch  et  al . v . O’Leary , Warden , et  al . 
C. A. 7th Cir. Certiorari denied.

No. 87-6896. Erickson  v . Washi ngton . Ct. App. Wash. 
Certiorari denied. Reported below: 48 Wash. App. 1079.

No. 87-6912. Waters  v . Neuber t  et  al . C. A. 3d Cir. 
Certiorari denied.

No. 87-6923. Villarr ubia  v . United  States  Postal  Of -
fices  et  AL. C. A. 5th Cir. Certiorari denied. Reported 
below: 840 F. 2d 13.

No. 87-6936. Gomez  De Sierra  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 845 F. 2d 1017.

No. 87-6946. Ferna ndez  v . United  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 837 F. 2d 1092.

No. 87-6959. Mc Gee  v . Randal l  Divis ion  of  Textron , 
Inc ., of  Grenada , Mis si ss ippi . C. A. 5th Cir. Certiorari 
denied. Reported below: 837 F. 2d 1365.
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No. 87-6966. King  v . United  States . Ct. App. D. C. Cer-
tiorari denied.

No. 87-6968. Foster  v . Wells , Warden . C. A. 6th Cir. 
Certiorari denied.

No. 87-6969. Cline  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 833 F. 2d 1008.

No. 87-6971. Arcidiac ono  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 838 F. 2d 474.

No. 87-6976. Patte rson  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 841 F. 2d 1408.

No. 87-1200. Board  of  Trustees  of  Alabama  State  Uni -
vers ity  et  al . v. Auburn  Universi ty  et  al . C. A. 11th Cir. 
Motion of respondent Auburn University to strike reply brief 
denied. Certiorari denied. Reported below: 828 F. 2d 1532.

No. 87-1532. Armont rout , Warden  v . Litt le . C. A. 8th 
Cir. Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 835 F. 2d 1240.

No. 87-1785. Mayo  Clin ic  et  al . v . Hughes  et  vir . C. A. 
8th Cir. Certiorari denied. Justi ce  Blackm un  took no part in 
the consideration or decision of this petition. Reported below: 
834 F. 2d 713.

No. 87-1786. Carpent ers  46 Northern  Calif ornia  Coun -
ties  Joint  Apprenti ces hip  and  Traini ng  Commit tee  and  
Train ing  Board  v . Eldredge . C. A. 9th Cir. Motion of re-
spondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 833 F. 2d 1334.

No. 87-6393. Faraga  v . Mis si ss ippi . Sup. Ct. Miss.;
No. 87-6794. Locket t  v . Missi ssip pi (two cases). Sup. Ct. 

Miss.; and
No. 87-6848. Livingst on  v . Texas . Ct. Crim. App. Tex. 

Certiorari denied. Reported below: No. 87-6393, 514 So. 2d 295; 
No. 87-6794, 517 So. 2d 1317 (first case), 517 So. 2d 1346 (second 
case); No. 87-6848, 739 S. W. 2d 311.
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Justi ce  Brennan  and Justi ce  Marshal l , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg n . Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

No. 87-6663. Gallop  v . United  States . C. A. 4th Cir. 
Certiorari denied. Justi ce  White  would grant certiorari. Re-
ported below: 838 F. 2d 105.

Rehearing Denied
No. 87-999. Mc Quille n  v . Wisco nsin  Education  Ass ocia -

tion  Council  et  al ., 485 U. S. 914;
No. 87-1457. Hurley  et  al . v . West  American  Insurance  

Co. of  Ohio  Casualty  Group  et  al ., 485 U. S. 1001;
No. 87-6462. Selte nrich  v . Titus  et  al ., 485 U. S. 1022;
No. 87-6522. Messe r  v . Zant , Warden , 485 U. S. 1029;
No. 87-6523. March  v . Brew ster  et  al ., 485 U. S. 1023;
No. 87-6679. Gorod  v . Demong  et  al ., 485 U. S. 1037; and
No. 87-6692. Becker  v . Wenco  Foods /Wendy ’s Interna -

tional  Inc ., 486 U. S. 1013. Petitions for rehearing denied.

June  23, 1988

Dismissal Under Rule 53
No. 85-1645. Lukens  Stee l  Co . v . United  Poli tic al  Ac -

tion  Commit tee  et  al . C. A. 3d Cir. Certiorari dismissed 
under this Court’s Rule 53. Reported below: 777 F. 2d 113.

June  24, 1988

Dismissals Under Rule 53
No. 104, Grig. New  Jersey  v . Nevada  et  al . Bill of com-

plaint dismissed under this Court’s Rule 53. [For earlier order 
herein, see, e. g., 484 U. S. 920.]

No. 87-717. Firs t  Family  Mortga ge  Corpo ration  of  
Florida  v . Durham  et  al . Sup. Ct. N. J. [Probable jurisdic-
tion noted, 485 U. S. 957.] Appeal dismissed under this Court’s 
Rule 53.
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Certiorari Granted. (See No. 86-1970, ante, at 369, n. 10.)

June  27, 1988
Appeals Dismissed

No. 87-1412. Davids on  v . Illi nois . Appeal from App. Ct. 
Ill., 5th Dist., dismissed for want of substantial federal question. 
Reported below: 160 Ill. App. 3d 99, 514 N. E. 2d 17.

No. 87-1829. Pre -School  Own ers  Ass ociati on  of  Illinois  
et  al . v. Illi nois  Department  of  Children  and  Family  
Servi ces  et  al . Appeal from Sup. Ct. Ill. dismissed for want 
of substantial federal question. Reported below: 119 Ill. 2d 268, 
518 N. E. 2d 1018.

No. 87-1812. Petit ione rs  Seeking  to  Incorpora te  Lib -
erty  Lakes  v . Village  of  Lindenhurst  et  al . Appeal from 
Sup. Ct. Ill. dismissed for want of properly presented federal 
question. Reported below: 119 Ill. 2d 179, 518 N. E. 2d 132.
Certiorari Granted—Vacated and Remanded

No. 86-1813. Coope r  et  al . v . Kotarski . C. A. 9th Cir. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Schweiker v. Chilicky, ante, p. 412. 
Reported below: 799 F. 2d 1342.

No. 87-174. Turne r  v . Mc Intos h  et  al . C. A. 8th Cir. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Schweiker v. Chilicky, ante, p. 412. 
Justi ce  Brennan  and Just ice  Blackm un  would deny certio-
rari. Reported below: 810 F. 2d 1411.

No. 87-382. State  Tax  Commis sion  of  the  State  of  New  
York  et  al . v . Herzog  Brothers  Trucking , Inc ., aka  Her -
zog  Brothe rs , Inc ., et  al . Ct. App. N. Y. Motion of Seneca 
Nation of Indians for leave to file a brief as amicus curiae denied. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of proposed regulations formally pub-
lished for comment by the Commissioner of Taxation and Finance 
of the State of New York on March 8, 1988. Reported below: 69 
N. Y. 2d 536, 508 N. E. 2d 914.

No. 87-477. Ferens  et  ux . v . Deere  & Co. C. A. 3d Cir. 
Certiorari granted, judgment vacated, and case remanded for fur-
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ther consideration in light of Sun Oil Co. v. Wortman, 486 U. S. 
717 (1988). Reported below: 819 F. 2d 423.

No. 87-682. Technograp h  Liqui dating  Trust  v . Gene ral  
Moto rs  Corp . C. A. 3d Cir. Certiorari granted, judgment va-
cated, and case remanded for further consideration in light of 
Christianson v. Colt Industries Operating Corp., 486 U. S. 800 
(1988). Reported below: 822 F. 2d 52.

No. 87-687. Sess ions  Tank  Liners , Inc ., dba  Southwe st  
Tank  Liners , Inc . v . Joor  Manuf actur ing , Inc .; and

No. 87-916. Joor  Manuf acturi ng , Inc . v . Sess ions  Tank  
Liner s , Inc ., dba  Southw est  Tank  Liners , Inc . C. A. 9th 
Cir. Certiorari granted, judgment vacated, and cases remanded 
for further consideration in light of Allied Tube & Conduit Corp. 
v. Indian Head, Inc., 486 U. S. 492 (1988). Reported below: 827 
F. 2d 458.

No. 87-1522. Koontz  et  ux ., Admini strators  of  the  Es -
tate  of  Koontz  v . International  Harves ter  Co . C. A. 3d 
Cir. Certiorari granted, judgment vacated, and case remanded 
for further consideration in light of Sun Oil Co. v. Wortman, 486 
U. S. 717 (1988). Reported below: 838 F. 2d 461.

No. 87-5690. Lowe  v . Ancello tti  et  al . C. A. 4th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of West v. Atkins, ante, 
p. 42. Reported below: 823 F. 2d 547.

No. 87-6582. Frank s  v . Bauer  et  al . C. A. 5th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Houston v. Lack, ante, p. 266.
Certiorari Dismissed

No. 87-937. Attor ney  Gene ral  of  New  Jersey  v . Firs t  
Family  Mortga ge  Corpo ratio n  of  Florid a  et  al . Sup. Ct. 
N. J. [Certiorari granted, 485 U. S. 957.] Writ of certiorari 
dismissed as moot.
Miscellaneous Orders

No.----------- . Burns  v . Navarr o , Sheri ff  of  Broward
Count y , Florid a , et  al . Motion to direct the Clerk to file peti-
tion for writ of certiorari out of time denied.
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No.----------- . Molin a  v . United  States . Motion to direct
the Clerk to file petition for writ of certiorari out of time denied. 
Justi ce  Kenne dy  took no part in the consideration or decision of 
this motion.

No.----------- . Hardwick  v . Florida . Motion for leave to
proceed in forma pauperis without an affidavit of indigency exe-
cuted by petitioner granted.

No. A-922. Times  Mirror  Co . et  al . v . Superior  Court  
of  California , County  of  San  Diego  (Doe , Real  Party  in  
Interes t ). Ct. App. Cal., 4th App. Dist. Application for 
stay, addressed to Justi ce  Brennan  and referred to the Court, 
denied.

No. D-675. In  re  Dis barm ent  of  Price . Disbarment en-
tered. [For earlier order herein, see 485 U. S. 952.]

No. D-678. In  re  Disbarment  of  Flume . Disbarment en-
tered. [For earlier order herein, see 485 U. S. 952.]

No. D-680. In  re  Dis barm ent  of  Malone . Disbarment en-
tered. [For earlier order herein, see 485 U. S. 952.]

No. D-689. In  re  Dis barm ent  of  Trilling . Disbarment 
entered. [For earlier order herein, see 485 U. S. 974.]

No. D-694. In  re  Dis barm ent  of  Smith . Disbarment en-
tered. [For earlier order herein, see 485 U. S. 985.]

No. D-698. In  re  Dis barm ent  of  Mc Coy . Disbarment en-
tered. [For earlier order herein, see 485 U. S. 985.]

No. D-720. In  re  Dis barm ent  of  Mac Guire . It is ordered 
that William Anthony MacGuire, of Orange, Va., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-721. In  re  Disbarment  of  Roman . It is ordered 
that Peter Thomas Roman, of Dunedin, Fla., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. 104, Orig. New  Jersey  v . Nevada  et  al . Motion of the 
Special Master for award of compensation and for reimbursement 
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of expenses granted, and the Special Master is awarded $6,143.65 
to be paid one-half by plaintiff and one-half by defendants jointly. 
This case having been dismissed on stipulation pursuant to Rule 
53.1 of the Rules of this Court, it is further ordered that the Spe-
cial Master is hereby discharged. [For earlier order herein, see, 
e. g., ante, p. 1211.]

No. 106, Orig. Illi nois  v . Kentucky . It is ordered that the 
Honorable Matthew J. Jasen, retired, of Buffalo, N. Y., be ap-
pointed Special Master in place of the Honorable Robert Van Pelt, 
deceased.

The Special Master shall have authority to fix the time and con-
ditions for the filing of additional pleadings and to direct subse-
quent proceedings, and with authority to summon witnesses, issue 
subpoenas, and take such evidence as may be introduced and such 
as he may deem it necessary to call for. The Special Master is 
directed to submit such reports as he may deem appropriate.

The compensation of the Special Master, the allowances to him, 
the compensation paid to his legal, technical, stenographic, and cler-
ical assistants, the cost of printing his report, and all other proper 
expenses, including travel expenses, shall be charged against and 
be borne by the parties in such proportion as the Court may here-
after direct. [For earlier order herein, see, e. g., 486 U. S. 1052.]

No. 113, Orig. Miss iss ipp i v . United  States . It is ordered 
that the Honorable Walter P. Armstrong, Jr., of Memphis, Tenn., 
be appointed Special Master.

The Special Master shall have authority to fix the time and con-
ditions for the filing of additional pleadings and to direct subse-
quent proceedings, and with authority to summon witnesses, issue 
subpoenas, and take such evidence as may be introduced and such 
as he may deem it necessary to call for. The Special Master is 
directed to submit such reports as he may deem appropriate.

The compensation of the Special Master, the allowances to him, 
the compensation paid to his legal, technical, stenographic, and cler-
ical assistants, the cost of printing his report, and all other proper 
expenses, including travel expenses, shall be charged against and 
be borne by the parties in such proportion as the Court may here-
after direct.

No. 86-1940. Sheet  Metal  Worker s ’ Internati onal  Ass n , 
et  al . v. Lynn . C. A. 9th Cir. [Certiorari granted, 485 U. S. 
958.] Motion of respondent to dismiss writ of certiorari as im- 
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providently granted denied. Justi ce  Kenne dy  took no part in 
the consideration or decision of this motion.

No. 87-154. De Shaney , a  Mino r , by  his  Guardian  ad  
Litem , et  al . v . Winnebago  County  Depa rtme nt  of  Social  
Servic es  et  al . C. A. 7th Cir. [Certiorari granted, 485 U. S. 
958.] Motions of American Civil Liberties Union Children’s 
Rights Project et al. and Massachusetts Committee for Children 
and Youth for leave to file briefs as amici curiae granted.

No. 87-271. Harbi son -Walker  Refractorie s , a  Divis ion  
of  Dress er  Indus tries , Inc . v . Brieck . C. A. 3d Cir. [Cer-
tiorari granted, 485 U. S. 958.] Motion of the Solicitor General 
for leave to participate in oral argument as amicus curiae and for 
divided argument granted.

No. 87-1469. Hornsby , Adjuta nt  General  of  the  Ala -
bama  Nation al  Guard , et  al . v . Sti nson . C. A. 11th Cir.; and

No. 87-1796. Mass inga  et  al . v . L. J. et  al . C. A. 4th Cir. 
The Solicitor General is invited to file briefs in these cases ex-
pressing the views of the United States.

No. 87-7028. Mist rett a  v . United  States ; and
No. 87-1904. United  States  v . Mist retta . C. A. 8th Cir. 

[Certiorari granted, 486 U. S. 1054.] Motion of the Solicitor Gen-
eral to dispense with printing the joint appendix granted.

No. 87-6958. Rutherf ord  v . Securities  and  Exchange  
Commi ssi on . Appeal from C. A. 9th Cir. Motion of appellant 
for leave to proceed in forma pauperis denied. Appellant is al-
lowed until July 18, 1988, within which to pay the docketing fee 
required by Rule 45(a) and to submit a statement as to jurisdiction 
in compliance with Rule 33 of the Rules of this Court.

Just ice  Brennan , Justi ce  Marshal l , Justi ce  Blackm un , 
and Justi ce  Stevens , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would dismiss the appeal for want of jurisdiction 
and, treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, deny the petition for writ of certio-
rari without reaching the merits of the motion to proceed in forma 
pauperis.

No. 87-1950. In  re  Cheek . Petition for writ of prohibition 
denied.



ORDERS 1217

487 U. S. June 27, 1988

Probable Jurisdiction Noted
No. 87-201. Mansell  v . Mansell . Appeal from Ct. App. 

Cal., 5th App. Dist. Probable jurisdiction noted.
No. 87-1020. Davis  v . Michi gan  Departm ent  of  the  Treas -

ury . Appeal from Ct. App. Mich. Probable jurisdiction noted. 
Reported below: 160 Mich. App. 98, 408 N. W. 2d 433.

No. 87-1821. Modjes ki  & Master s  v . Carter  et  al . Ap-
peal from Sup. Ct. La. Probable jurisdiction noted. Reported 
below: 519 So. 2d 133.
Certiorari Granted. (See also No. 87-168, ante, at 479.)

No. 87-248. Brower , Individually  and  as  Admi nis trat or  
of  the  Estate  of  Caldwell  (Brower ), et  al . v . Count y  of  
Inyo  et  al . C. A. 9th Cir. Certiorari granted. Reported 
below: 817 F. 2d 540.

No. 87-1485. Blanchard  v . Bergeron  et  al . C. A. 5th 
Cir. Certiorari granted. Reported below: 831 F. 2d 563.

No. 87-1905. Midland  Asp halt  Corp , et  al . v . United  
States . C. A. 2d Cir. Certiorari granted. Reported below: 
840 F. 2d 1040.

No. 87-1703. Roberts on , Chief  of  the  Forest  Service , 
et  al . v. Methow  Valley  Citi zens  Council  et  al .; and

No. 87-1704. Marsh , Secretary  of  the  Army , et  al . v . 
Oregon  Natural  Resourc es  Counci l  et  al . C. A. 9th Cir. 
Certiorari granted, cases consolidated, and a total of one hour 
allotted for oral argument. Reported below: No. 87-1703, 833 
F. 2d 810; No. 87-1704, 832 F. 2d 1489.

No. 87-1815. Kentucky  Department  of  Corrections  et  al . 
v. Thomps on  et  al . C. A. 6th Cir. Motion of respondents for 
leave to proceed in forma pauperis granted. Certiorari granted. 
Reported below: 833 F. 2d 614.
Certiorari Denied

No. 85-6825. Anderson  v . Florid a . Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 463 So. 2d 276.

No. 87-377. Mc Intos h  et  al . v . Carlucci , Secretary  of  
Defens e , et  al . C. A. 8th Cir. Certiorari denied. Reported 
below: 810 F. 2d 1411.
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No. 87-517. Coe  et  al . v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 826 F. 2d 1166.

No. 87-551. Melguiz o  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 824 F. 2d 370.

No. 87-1068. Oklahom a  Tax  Commis sion  v . Musco gee  
(Cree k ) Nation  et  al . C. A. 10th Cir. Certiorari denied. 
Reported below: 829 F. 2d 967.

No. 87-1152. Public  Utilities  Commis sion  of  Hawaii  
et  al . v. Hawaiian  Telephone  Co . C. A. 9th Cir. Certiorari 
denied. Reported below: 827 F. 2d 1264.

No. 87-1183. Celotex  Corp , et  al . v . Goad . C. A. 4th Cir. 
Certiorari denied. Reported below: 831 F. 2d 508.

No. 87-1509. Hodder  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 828 F. 2d 23.

No. 87-1541. Major , Admi nis trator  of  the  Estate  of  
Spradlin , et  al . v . United  States . C. A. 6th Cir. Certio-
rari denied. Reported below: 835 F. 2d 641.

No. 87-1566. Guinan  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 836 F. 2d 350.

No. 87-1667. Bell  v . United  States . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 831 F. 2d 292.

No. 87-1761. Ameri can  Preside nt  Lines , Ltd . v . Zachr y - 
Dill ingham . Ct. App. Tex., 4th Dist. Certiorari denied. Re-
ported below: 739 S. W. 2d 420.

No. 87-1764. Alime g , Inc . v . Shlim  et  al . Ct. App. Ore. 
Certiorari denied. Reported below: 87 Ore. App. 178, 742 P. 
2d 54.

No. 87-1801. Robles  v . Indiana . Sup. Ct. Ind. Certiorari 
denied. Reported below: 510 N. E. 2d 660.

No. 87-1810. Warren  et  al . v . Hals tead  Indus tries , Inc . 
C. A. 4th Cir. Certiorari denied. Reported below: 835 F. 2d 
535.

No. 87-1817. Ferreira  et  al . v . Bruce ’s  Splic ing  & Rig -
ging  Co., Inc . C. A. Fed. Cir. Certiorari denied. Reported 
below: 837 F. 2d 1097.
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No. 87-1823. Men ’s International  Profe ssi onal  Tennis  
Council  et  al . v . Volvo  North  Ameri ca  Corp , et  al . C. A. 
2d Cir. Certiorari denied. Reported below: 839 F. 2d 69.

No. 87-1824. Skripi ck  v . Ohio . Ct. App. Ohio, Lucas 
County. Certiorari denied.

No. 87-1825. Waste  Managem ent  of  Wisc onsin , Inc . v . 
Wisc onsin  Departm ent  of  Natur al  Reso urces . Ct. App. 
Wis. Certiorari denied. Reported below: 142 Wis. 2d 944, 419 
N. W. 2d 573.

No. 87-1826. Smit h  v . Role  wick , Admin ist rator , Illinois  
Attorney  Regis tratio n  and  Disci pli nary  Commi ssi on . Sup. 
Ct. Ill. Certiorari denied.

No. 87-1828. Andrews  et  al . v . Adams  et  al . Sup. Ct. 
Ark. Certiorari denied. Reported below: 294 Ark. 160, 741 
S. W. 2d 257.

No. 87-1832. Donnell s v . Woodridge  Police  Pensi on  
Board  et  al . App. Ct. Ill., 2d Dist. Certiorari denied. Re-
ported below: 159 Ill. App. 3d 735, 512 N. E. 2d 1082.

No. 87-1833. Flori da  v . Slapp y . Sup. Ct. Fla. Certiorari 
denied. Reported below: 522 So. 2d 18.

No. 87-1849. Galloway  Farms , Inc . v . Phoenix  Mutual  
Life  Insur ance  Co . Sup. Ct. Iowa. Certiorari denied. Re-
ported below: 415 N. W. 2d 640.

No. 87-1880. Kelly  v . Alabam a . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 519 So. 2d 1384.

No. 87-1937. Carl  Marks  & Co. Inc . et  al . v . Union  of  
Soviet  Sociali st  Republ ics . C. A. 2d Cir. Certiorari denied. 
Reported below: 841 F. 2d 26.

No. 87-6584. Davis  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 835 F. 2d 274.

No. 87-6623. Maker  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 838 F. 2d 463.

No. 87-6638. Cookus  v. Salazar , Admin ist rator , Arizona  
State  Prison  Compl ex  at  Floren ce . C. A. 9th Cir. Certio-
rari denied. Reported below: 838 F. 2d 473.
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No. 87-6811. Smego  v . United  States  Distr ict  Court  for  
the  Western  Dist rict  of  Pennsylvania . C. A. 3d Cir. Cer-
tiorari denied.

No. 87-6824. Prince  v . United  States . C. A. 10th Cir. 
Certiorari denied.

No. 87-6863. Trotz , Individually  and  as  Adminis tratr ix  
of  the  Estate  of  Trotz  v . Lawru k  et  al ., t /a  Penn  Alto  
Hotel . C. A. 3d Cir. Certiorari denied. Reported below: 845 
F. 2d 1016.

No. 87-6879. Anderson  v . Love , Warden , et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 837 F. 2d 475.

No. 87-6880. Nunez  v . Secretary  of  Healt h  and  Human  
Services . C. A. 9th Cir. Certiorari denied.

No. 87-6893. Saunders  v . Castle , Governor  of  Dela -
ware , et  al . Sup. Ct. Del. Certiorari denied. Reported 
below: 540 A. 2d 1089.

No. 87-6900. Perkins  v . Clarke , Warden . C. A. 8th Cir. 
Certiorari denied. Reported below: 838 F. 2d 294.

No. 87-6903. Marti n  v . Shank  et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 838 F. 2d 1210.

No. 87-6909. Battl e  v . North  Carolina . Sup. Ct. N. C. 
Certiorari denied. Reported below: 322 N. C. 69, 366 S. E. 2d 
454.

No. 87-6910. Abdul -Matiyn  v . Hende rson , Superi ntend -
ent , Auburn  Correc tional  Faci lity , et  al .; and Abdul - 
Matiyn  v. New  York  et  al . C. A. 2d Cir. Certiorari denied. 
Reported below: 841 F. 2d 31 (first case); 847 F. 2d 835 (second 
case).

No. 87-6916. Belt  v . Utah . Sup. Ct. Utah. Certiorari de-
nied. Reported below: 748 P. 2d 1091.

No. 87-6917. Marcus  v . Cough lin , Commiss ioner , New  
York  Depa rtme nt  of  Correctio nal  Servi ces . C. A. 2d Cir. 
Certiorari denied.

No. 87-6918. Bury  v . City  of  Lakela nd , Florida , et  al . 
C. A. 11th Cir. Certiorari denied.
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No. 87-6919. Harris  v . Thieret , Warden . C. A. 7th Cir. 
Certiorari denied.

No. 87-6920. Welch  v . Butler , Warden , et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 835 F. 2d 92.

No. 87-6921. Fulle r  v . Harris , Governor  of  Georgia , 
etal . C. A. 11th Cir. Certiorari denied. Reported below: 842 
F. 2d 338.

No. 87-6922. Agnes , aka  Martin  v . United  States . C. A. 
3d Cir. Certiorari denied. Reported below: 838 F. 2d 463.

No. 87-6924. Jackson  v . Cuyah oga  County  Welf are  De -
partme nt  et  AL. C. A. 6th Cir. Certiorari denied. Reported 
below: 843 F. 2d 1393.

No. 87-6928. Johns on  v . Pennsylvania . Super. Ct. Pa. 
Certiorari denied. Reported below: 366 Pa. Super. 639, 526 A. 
2d 1233.

No. 87-6930. Terry  v . Jabe , Warden . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 840 F. 2d 18.

No. 87-6932. Mabery  v . Johnson  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 842 F. 2d 1291.

No. 87-6933. Williams  v . Planne d  Parenthood  Ass ocia -
tion  of  the  Atlanta  Area , Inc ., et  al . C. A. 11th Cir. 
Certiorari denied.

No. 87-6934. Zanos  v . United  States . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 822 F. 2d 54.

No. 87-6938. Gillesp ie , Perso nal  Repre sentati ve  of  
the  Estate  of  Gilles pie  v . Cherry  Cree k  National  Bank . 
C. A. 10th Cir. Certiorari denied.

No. 87-6944. Brakke  et  ux . v . Federal  Land  Bank  of  St . 
Paul  et  al . Sup. Ct. N. D. Certiorari denied. Reported 
below: 417 N. W. 2d 380.

No. 87-6953. Motton  v . The  Jacks on  Sun . C. A. 6th Cir. 
Certiorari denied. Reported below: 840 F. 2d 17.

No. 87-6955. Raine  v . Henman , Warden . C. A. 7th Cir. 
Certiorari denied.
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No. 87-6957. Svee  v. Dunn  County , Wisconsin . Ct. App. 
Wis. Certiorari denied. Reported below: 142 Wis. 2d 942, 419 
N. W. 2d 360.

No. 87-6963. Graves  v . Equal  Emp loym ent  Opportunity  
Commis sion  et  al . C. A. 4th Cir. Certiorari denied. Re-
ported below: 836 F. 2d 1342.

No. 87-6965. Conover  v . Pennsy lvania . Super. Ct. Pa. 
Certiorari denied.

No. 87-6985. Butler  v . United  States . Ct. App. D. C. 
Certiorari denied.

No. 87-6992. Comas -Barra za  v . United  States . C. A. 
11th Cir. Certiorari denied. Reported below: 841 F. 2d 397.

No. 87-7000. Proctor  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 838 F. 2d 1210.

No. 87-7008. Mc Ghee  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 838 F. 2d 1220.

No. 87-7010. Milburn  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 836 F. 2d 419.

No. 87-7014. Alvara do  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 838 F. 2d 311.

No. 87-7015. Kess ler  v . United  State s . C. A. 10th Cir. 
Certiorari denied.

No. 87-7019. Ali -Khan  v . United  State s . C. A. 10th Cir. 
Certiorari denied. Reported below: 835 F. 2d 749.

No. 87-7021. Farber  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 843 F. 2d 735.

No. 87-7022. Muza  v . United  States . C. A. 8th Cir. Cer-
tiorari denied.

No. 87-7029. Roy  v . United  States . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 843 F. 2d 305.

No. 87-7037. Hearn  v . City  of  Houston . C. A. 5th Cir. 
Certiorari denied. Reported below: 836 F. 2d 1344.
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No. 87-7038. Kinse y  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 843 F. 2d 383.

No. 87-7040. Hump hrey  v . United  State s . C. A. 7th Cir. 
Certiorari denied.

No. 87-7041. Alle n  v . Moore  et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 831 F. 2d 1057.

No. 87-7044. Rivera -Lope z  v . United  States ; and
No. 87-7074. Jimenez -Rivera  v . United  States . C. A. 1st 

Cir. Certiorari denied. Reported below: 842 F. 2d 545.

No. 87-7045. Gall o v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 812 F. 2d 1409.

No. 87-7080. Norris  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 837 F. 2d 476.

No. 87-7083. Jacobs  et  al . v . United  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 839 F. 2d 1461.

No. 87-7087. Parham  v . Will iams . Cir. Ct. Va., Dinwiddie 
County. Certiorari denied.

No. 86-1442. Doe  v . Webs ter , Directo r  of  Central  In -
tellig ence . C. A. D. C. Cir. Certiorari denied. Justice  
Brennan  and Justi ce  Marsh all  would grant certiorari. Re-
ported below: 254 U. S. App. D. C. 282, 796 F. 2d 1508.

No. 87-348. Philli ps  Petr oleum  Co . v . Shutts  et  al . 
Sup. Ct. Kan. Petition for writ of certiorari and mandamus 
denied. Reported below: 240 Kan. 764, 732 P. 2d 1286.

No. 87-1481. Morrel  et  al . v . Trini ty  Broadcas ting  
Corp . C. A. 10th Cir. Certiorari denied. Justi ce  White  and 
Justic e  Kenne dy  would grant certiorari. Reported below: 827 
F. 2d 673.

No. 87-1605. School  Board  of  Parish  of  Livi ngs ton , Lou -
isia na , et  al . v. Louis iana  State  Board  of  Elem entary  
and  Secondary  Education  et  al . C. A. 5th Cir. Certiorari 
denied. Justi ce  Marshall  would grant certiorari. Reported 
below: 830 F. 2d 563.
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No. 87-1643. Spang ler  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 838 F. 2d 85.

Justi ce  White , dissenting.
Petitioner was charged with several counts of extortion. At 

trial, he testified in his own behalf and presented several wit-
nesses who testified in support of his character and reputation. 
He requested that the jury be instructed that evidence of good 
reputation, even standing alone, may be sufficient to create a 
reasonable doubt about whether the defendant is guilty of the 
charges. Instead, the jury was instructed to consider such char-
acter evidence along with all the other evidence presented in the 
case to determine whether the prosecution had proved beyond a 
reasonable doubt that the defendant committed the particular 
crimes charged. The jury convicted petitioner, and the Third 
Circuit affirmed, holding that the trial judge did not abuse his 
discretion by refusing to give the requested instruction. 838 F. 
2d 85 (1988).

The decision below adds to the considerable disagreement that 
has arisen in the Courts of Appeals about whether and when it 
is proper for the judge to give the “standing alone” instruction 
to the jury. Some courts have held that such an instruction is 
never necessary and often, if not always, is improper because it 
actually misleads the jury. See, e. g., United States v. Burke, 
781 F. 2d 1234, 1238-1242 (CA7 1985); United States v. Winter, 
663 F. 2d 1120, 1146-1149 (CAI 1981); Black v. United States, 309 
F. 2d 331, 343-344 (CA8 1962), cert, denied, 372 U. S. 934 (1963). 
Other courts have disagreed with this view, stating that at least 
in certain kinds of cases, if not always, a defendant is entitled to 
have the jury be instructed that reputation evidence in and of it-
self can create a reasonable doubt as to guilt. See, e. g., United 
States v. Lewis, 157 U. S. App. D. C. 43, 48, 482 F. 2d 632, 637 
(1973); United States n . Cramer, 447 F. 2d 210, 219 (CA2 1971), 
cert, denied, 404 U. S. 1024 (1972). In addition, many of the 
pattern jury instructions that have been used by District Courts 
around the country have included some kind of “standing alone” 
instruction. See, e. g., Burke, supra, at 1238; United States 
v. Callahan, 588 F. 2d 1078, 1086, n. 1. (CA5 1979). This con-
fusion can be traced directly to statements made by this Court 
in Edgington v. United States, 164 U. S. 361, 366 (1896), and in 
Michelson v. United States, 335 U. S. 469, 476 (1948). I would 
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grant certiorari to resolve the longstanding division in the courts 
on this point.

No. 87-1757. Reed  v . Collyer , General  Counsel , Na -
tio nal  Labor  Relati ons  Board . C. A. 6th Cir. Certiorari 
denied. Reported below: 837 F. 2d 1091.

Justi ce  Scalia , dissenting.
This is a suit against the General Counsel of the National Labor 

Relations Board, alleging that in dismissing unfair labor practice 
charges filed by petitioner she violated petitioner’s due process 
and equal protection rights under the Fifth Amendment. The 
District Court, in an unpublished opinion, dismissed the suit on 
the ground that the General Counsel’s decision to dismiss was not 
subject to judicial review. The United States Court of Appeals 
for the Sixth Circuit, also in an unpublished opinion, affirmed. 
Judgt. order reported at 837 F. 2d 1091 (1988).

While this petition for certiorari was pending, this Court de-
cided Webster v. Doe, 486 U. S. 592 (1988), applying for the first 
time the principle that Congress’ intent to preclude judicial re-
view of “constitutional claims” must be expressed with greater 
clarity than its intent to preclude judicial review of other claims. 
Id., at 603-604. The statute that Webster found insufficiently clear 
for that purpose pertained to the Central Intelligence Agency, 
and provided that “[notwithstanding . . . the provisions of any 
other law, the Director of Central Intelligence may, in his dis-
cretion, terminate the employment of any officer or employee of 
the Agency whenever he shall deem such termination necessary 
or advisable in the interests of the United States.” 50 U. S. C. 
§ 403(c). The statute at issue in the present case pertains to the 
NLRB, and provides that the General Counsel “shall have final 
authority, on behalf of the Board, in respect of the investigation 
of charges and issuance of complaints under section 160 of this 
title, and in respect of the prosecution of such complaints before 
the Board . . . .” 29 U. S. C. § 153(d). The present case, in-
volving constitutional claims, is unquestionably a prime candidate 
for application of the new principle we adopted in Webster. While 
the area of administrative activity to which the suit pertains (en-
forcement discretion) is one in which agencies have traditionally 
been accorded broad insulation from judicial review, see Heckler 
n . Chaney, 470 U. S. 821 (1985), so was the area of managing 
the Nation’s intelligence services at issue in Webster. And the 
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text of the statute in Webster was much more suggestive of total 
unreviewability.

Petitioner has filed a supplemental brief persuasively arguing 
that Webster supports his position. Our denial of his petition is 
a puzzling departure from our standard practice of remanding 
(without opinion) pending cases whose outcome could well be 
affected by a decision we have promulgated after the judgment 
below. See R. Stem, E. Gressman, & S. Shapiro, Supreme Court 
Practice §5.12, p. 279 (6th ed. 1986). If we adhere to the ration-
ale of Webster, we should certainly grant this petition for certio-
rari, vacate the judgment of the Sixth Circuit, and remand this 
case for reconsideration in light of Webster. It was my view that 
the rationale of Webster was wrong, because it did not square with 
the outcome of perfectly commonplace and perfectly correct de-
cisions such as that of the Sixth Circuit here. See 486 U. S., 
p. 606 (Scalia , J., dissenting). I would grant certiorari in this 
case in order to begin the necessary process of limiting Webster 
to its facts.

No. 87-1799. Nobel  Scient ific  Industri es , Inc . v . Beck -
man  Instrume nts , Inc . C. A. 4th Cir. Motion of Competi-
tive Americas Project for leave to file a brief as amicus curiae 
granted. Certiorari denied. Reported below: 831 F. 2d 537.

No. 87-6573. Lewis  v . Modular  Quarters  et  al . Ct. App. 
La., 3d Cir. Certiorari denied. Reported below: 508 So. 2d 975.

Justi ce  White , with whom Justi ce  Blackmun  joins, 
dissenting.

This case presents the question whether an injured worker who 
is receiving benefits under the Longshore and Harbor Workers’ 
Compensation Act (LHWCA), 33 U. S. C. §901 et seq., may be 
barred by a state-law immunity available to “statutory employers” 
from asserting a tort claim against a contractor for whom his im-
mediate employer was performing work at the time of the injury.

Respondent Universal Fabricators, Inc. (Unifab), hired peti-
tioner’s employer, 4-D Corrosion Control, to perform painting 
and sandblasting work at Unifab’s shipyard. Petitioner was in-
jured while setting up sandblasting equipment at the shipyard in 
the course of his employment with 4-D Corrosion Control. Peti-
tioner began receiving LHWCA benefits on account of his injury. 
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He subsequently filed a tort suit against Unifab and others in Lou-
isiana state court.

The trial court granted summary judgment in favor of Unifab, 
and the Louisiana Court of Appeal affirmed. 508 So. 2d 975 
(1987). The Court of Appeal rejected petitioner’s contention 
that, when a worker who is receiving LHWCA benefits seeks to 
recover in tort from those allegedly responsible for his injury, the 
LHWCA pre-empts any “statutory employer” immunity to which 
the defendants might otherwise be entitled under state law. The 
court could discern in the language and legislative history of the 
LHWCA “no intent by Congress to negate the available defenses 
provided by state law to third-party claims brought pursuant to 
state law.” Id., at 982. Accordingly, because petitioner’s suit 
against Unifab was based on state law rather than federal law, the 
suit was held to be barred by the “statutory employer” immunity 
available to Unifab under the Louisiana Worker’s Compensation 
Law, La. Rev. Stat. Ann. §§23:1032, 23:1061 (West 1985). The 
Louisiana Supreme Court, with two justices dissenting, denied 
discretionary review. 514 So. 2d 127 (1987).

The decision below is consistent with the decision of the Court 
of Appeals for the Fourth Circuit in Garvin v. Alumax of South 
Carolina, Inc., 787 F. 2d 910, 916-918, cert, denied, 479 U. S. 
914 (1986), but inconsistent with the decisions of the Court of Ap-
peals for the Fifth Circuit in Gates v. Shell Oil, 812 F. 2d 1509, 
1513-1514 (1987), and Martin v. Ingalls Shipbuilding, 746 F. 2d 
231 (1984) (per curiam).

Appellate courts having major concern with maritime law are 
thus in conflict over the pre-emptive scope of the LHWCA. For 
this reason, I would grant certiorari.

No. 87-6731. Montoya  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 744 S. W. 2d 15.

Justi ce  Brennan  and Justic e  Marshal l , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentence in this case.

No. 87-6964. Brooks  v . United  States . C. A. 9th Cir. 
Certiorari denied. Justi ce  Kennedy  took no part in the con-
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sideration or decision of this case. Reported below: 841 F. 2d 
268.

Rehearing Denied
No. 87-1027. Res ter  v . Texas , 484 U. S. 1052;
No. 87-1250. Bicoy  v . Hawa ii , 485 U. S. 962;
No. 87-1503. Ship ps  v . Stough ton  Police  Department  

et  AL., 485 U. S. 1017;
No. 87-1526. Chris tensen  v . Utah  State  Tax  Commis si on , 

485 U. S. 1030;
No. 87-1679. Rive ra  v . Frank , Postmas ter  Gene ral  of  

the  United  State s , et  al ., 486 U. S. 1009;
No. 87-6287. Brow n  v . Louisi ana , 486 U. S. 1017;
No. 87-6521. Qualm an  v . United  States  et  al ., 486 U. S. 

1024;
No. 87-6616. In  re  Martin , 486 U. S. 1004;
No. 87-6622. In  re  Martin , 486 U. S. 1004; and
No. 87-6648. May  v . Warner  AMEX Cable  Communica -

tio ns  et  AL., 486 U. S. 1011. Petitions for rehearing denied.

June  30, 1988
Appeals Dismissed

No. 87-1750. Irr  v. Kentucky . Appeal from Ct. App. Ky. 
dismissed for want of jurisdiction. Treating the papers whereon 
the appeal was taken as a petition for writ of certiorari, certiorari 
denied.

No. 87-1884. King  v . Kaplan  et  al . Appeal from C. A. 9th 
Cir. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied. Reported below: 829 F. 2d 1128.

No. 87-1866. Eaves  et  al . v . Harris , Governor  of  Geor -
gia , et  AL. Appeal from Sup. Ct. Ga. dismissed for want of sub-
stantial federal question. Reported below: 258 Ga. 1, 364 S. E. 
2d 854.

No. 87-6363. Castillo  v . Texas . Appeal from Ct. Crim. 
App. Tex. dismissed for want of jurisdiction. Treating the pa-
pers whereon the appeal was taken as a petition for writ of certio-
rari, certiorari denied. Reported below: 739 S. W. 2d 280.
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Justi ce  Brennan  and Justi ce  Marshal l , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentence in this case.
Certiorari Granted—Vacated and Remanded

No. 85-516. Dubose  et  al . v . Pierc e , Secretary  of  Hous -
ing  and  Urban  Developm ent , et  al . C. A. 2d Cir. Certio-
rari granted, judgment vacated, and case remanded for further 
consideration in light of Pierce v. Underwood, ante, p. 552. Re-
ported below: 761 F. 2d 913.

No. 86-1055. Pric e  et  al . v . Internati onal  Union , United  
Automo bile , Aerospac e  & Agricultural  Imple ment  Work -
ers  of  Americ a , et  al . C. A. 2d Cir. Certiorari granted, judg-
ment vacated, and case remanded for further consideration in light 
of Communications Workers v. Beck, ante, p. 735. Reported 
below: 795 F. 2d 1128.

No. 86-1343. Tafoy a  v . New  Mexico . Ct. App. N. M. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Coy v. Iowa, ante, p. 1012. Justice  
Blackmun  would deny the petition. Reported below: 105 N. M. 
117, 729 P. 2d 1371.

No. 86-1661. Battle s  Farm  Co . et  al . v . Pierc e , Secre -
tary  of  Housing  and  Urban  Development . C. A. D. C. Cir. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Pierce v. Underwood, ante, p. 552. 
Reported below: 257 U. S. App. D. C. 6, 806 F. 2d 1098.

No. 87-251. Bowen , Secretary  of  Health  and  Human  
Service s  v . Russell . C. A. 3d Cir. Certiorari granted, judg-
ment vacated, and case remanded for further consideration in light 
of Pierce v. Underwood, ante, p. 552. Reported below: 814 F. 2d 
148.

No. 87-893. Emanuel  v . Marsh , Secreta ry  of  the  Army , 
et  AL. C. A. 8th Cir. Certiorari granted, judgment vacated, 
and case remanded for further consideration in light of Watson v. 
Fort Worth Bank & Trust, ante, p. 977. Reported below: 828 F. 
2d 438.
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No. 87-6129. Jones  v . Mis si ss ippi . Sup. Ct. Miss. Motion 
of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Thompson v. Oklahoma, ante, 
p. 815, and Maynard n . Cartwright, 486 U. S. 356 (1988). Re-
ported below: 517 So. 2d 1295.

No. 87-6135. Powell  v . Texas . Ct. Crim. App. Tex. Mo-
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Satterwhite n . Texas, 486 U. S. 249 
(1988). Reported below: 742 S. W. 2d 353.

No. 87-6190. Conley  v . Wisconsin . Ct. App. Wis. Motion 
of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Coy n . Iowa, ante, p. 1012. Re-
ported below: 141 Wis. 2d 384, 416 N. W. 2d 69.

No. 87-6639. Bowie  v . Calif ornia . C. A. 9th Cir. Motion 
of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Houston v. Lack, ante, p. 266.
Miscellaneous Orders

No.----------- . Mincey  v . Superinte ndent , Arizon a  State
Prison . Motion to direct the Clerk to file petition for writ of 
certiorari out of time denied.

No. A-900. Winslow  et  al . v . Williams  et  al . Applica-
tion for injunction and other relief, addressed to Just ice  Bren -
nan  and referred to the Court, denied.

No. A-930. Mc Donald  v . Metrop olit an  Government , 
Acti ng  by  and  Through  the  Taxicab  and  Wrecker  Licens -
ing  Board . Chan. Ct., Davidson County, Tenn. Application for 
stay and other relief, addressed to Justi ce  Kenne dy  and re-
ferred to the Court, denied.

No. A-974. Detroi t  Free  Press  et  al . v . Wayne  Circui t  
Judge . Application for injunction and other relief, addressed to 
Justi ce  Brennan  and referred to the Court, denied.

No. D-704. In  re  Dis barm ent  of  Pacione . Disbarment en-
tered. [For earlier order herein, see 485 U. S. 1019.]
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No. D-706. In  re  Disbarment  of  Purvis . Disbarment en-
tered. [For earlier order herein, see 485 U. S. 1033.]

No. 108, Orig. Nebraska  v . Wyoming  et  al . Motion of the 
Special Master for award of interim compensation and for re-
imbursement of expenses granted, and the Special Master is 
awarded $101,129.97 to be paid one-half by Nebraska and one- 
half by Wyoming. [For earlier order herein, see, e. g., 485 U. S. 
931.]

No. 112, Orig. Wyoming ?;. Oklahom a . Motions of Wyoming 
Mining Association and Alabama Power Co. for leave to file briefs 
as amici curiae granted. Motion for leave to file bill of complaint 
granted. Defendant is allowed 60 days within which to file an 
answer.

No. 87-107. Patte rson  v . Mc Lean  Credit  Union . C. A. 
4th Cir. [Certiorari granted, 484 U. S. 814.] Motion of Ameri-
can Jewish Congress et al. for leave to file a brief as amici curiae 
out of time granted.

No. 87-796. Cities  Service  Gas  Co . et  al . v . Mobil  Oil  
Corp , et  al . C. A. 10th Cir. Motion of the parties to defer 
consideration of the petition for writ of certiorari granted.

No. 87-1346. Bonito  Boats , Inc . v . Thunder  Craft  Boats , 
Inc . Sup. Ct. Fla. [Certiorari granted, 486 U. S. 1004.] 
Charles Lipsey, Esq., of Washington, D. C., is invited to brief 
and argue this case in support of the judgment below as amicus 
curiae.

No. 87-1589. Pitt sburgh  & Lake  Erie  Railr oad  Co . v . 
Rail wa y  Labor  Executives ’ Ass n , et  al . C. A. 3d Cir.; and

No. 87-1888. Pitt sburgh  & Lake  Erie  Railr oad  Co . v . 
Rail wa y  Labor  Executiv es ’ Ass n , et  al . C. A. 3d Cir. 
The Solicitor General is invited to file briefs in these cases 
expressing the views of the United States.

No. 87-7028. Mistre tta  v . United  States ; and
No. 87-1904. United  States  v . Mist retta . C. A. 8th Cir. 

[Certiorari granted, 486 U. S. 1054.] Motion of the Solicitor Gen-
eral for divided argument to permit the United States Sentencing 
Commission to participate in oral argument as amicus curiae and 
for additional timé for oral argument granted, and 20 additional
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minutes are allotted for that purpose to be divided as follows: 
Mistretta, 40 minutes; the Solicitor General, 25 minutes; and the 
United States Sentencing Commission, 15 minutes.

No. 87-1911. Railway  Labor  Executiv es ’ Ass n , et  al . v . 
Guilf ord  Transp ortati on  Indus tries , Inc ., et  al . C. A. 
1st Cir. Motion of petitioners to expedite consideration of the 
petition for writ of certiorari denied.

No. 87-2049. Railway  Labor  Executiv es ’ Ass n , et  al . v . 
Chicago  & North  West ern  Transp ortati on  Co . et  al . 
C. A. 8th Cir. Motion of petitioners to expedite consideration 
of the petition for writ of certiorari denied.

No. 87-6980. Venturi  v . Californi a . Ct. App. Cal., 5th 
App. Dist. Motion of petitioner for leave to proceed in forma 
pauperis denied. Petitioner is allowed until July 21, 1988, within 
which to pay the docketing fee required by Rule 45(a) and to sub-
mit a petition in compliance with Rule 33 of the Rules of this 
Court.

Justi ce  Brennan , Justi ce  Marshal l , Just ice  Black mun , 
and Justi ce  Stevens , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would deny the petition for writ of certiorari 
without reaching the merits of the motion to proceed in forma 
pauperis.

No. 87-7128. In  re  Mahdi . Petition for writ of habeas cor-
pus denied.
Probable Jurisdiction Noted

No. 87-1224. Oring  v . State  Bar  of  Calif ornia . Appeal 
from Sup. Ct. Cal. Probable jurisdiction noted.
Certiorari Granted

No. 87-1939. Barnard , Chai rman  of  the  Commi ttee  of  Bar  
Examine rs  of  the  Virgin  Islands  v . Thorste nn  et  al .; and

No. 87-2008. Virgi n  Isl ands  Bar  Ass n . v . Thors tenn  et  al . 
C. A. 3d Cir. Certiorari granted, cases consolidated, and a total 
of one hour allotted for oral argument. Reported below: 842 F. 2d 
1393.

No. 87-1387. Wards  Cove  Packing  Co ., Inc ., et  al . v . 
Atonio  et  al . C. A. 9th Cir. Certiorari granted limited to 
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Questions 1, 2, and 3 presented by the petition. Reported below: 
827 F. 2d 439.

No. 87-5666. High  v . Zant , Warden . C. A. 11th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted limited to Question 1 presented by the petition 
and case set for oral argument in tandem with No. 87-6026, Wil-
kins v. Missouri, immediately infra. Reported below: 819 F. 2d 
988.

No. 87-6026. Wilki ns  v . Mis souri . Sup. Ct. Mo. Motion of 
petitioner for leave to proceed in forma pauperis granted. Cer-
tiorari granted limited to Question 1 presented by the petition and 
case set for oral argument in tandem with No. 87-5666, High v. 
Zant, Warden, immediately supra. Reported below: 736 S. W. 
2d 409.

No. 87-6177. Penry  v . Lynaugh , Dire ctor , Texas  Depart -
ment  of  Corrections . C. A. 5th Cir. Motion of petitioner for 
leave to proceed in forma pauperis granted. Certiorari granted 
limited to Questions 1 and 2 presented by the petition. Reported 
below: 832 F. 2d 915.
Certiorari Denied. (See also Nos. 87-1750, 87-1884, and 87-6363, 

supra.)
No. 85-1529. Grumma n  Aeros pace  Corp . v . Shaw . C. A. 

11th Cir. Certiorari denied. Reported below: 778 F. 2d 736.
No. 86-379. Dowd  et  al . v . Textron , Inc ., et  al . C. A. 

4th Cir. Certiorari denied. Reported below: 792 F. 2d 409.
No. 86-674. Tozer  et  al . v . LTV Corp , et  al . C. A. 4th 

Cir. Certiorari denied. Reported below: 792 F. 2d 403.
No. 86-678. Silves tri  v . United  States . C. A. 1st Cir. 

Certiorari denied. Reported below: 787 F. 2d 736.
No. 86-966. Beck  et  al . v . Communicat ions  Workers  of  

Ameri ca  et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 776 F. 2d 1187 and 800 F. 2d 1280.

No. 86-1386. Salgado  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 807 F. 2d 603.

No. 86-1573. Conner  Air  Lines , Inc . v . Federal  Aviation  
Admini strati on . C. A. 11th Cir. Certiorari denied.
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No. 86-2013. Whiteh orn , aka  Morrison  v . United  States . 
C. A. 4th Cir. Certiorari denied. Reported below: 813 F. 2d 646.

No. 86-6712. Van  Orsow  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 811 F. 2d 1509.

No. 86-7065. Tackett  v . Illinois . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 150 Ill. App. 3d 406, 501 
N. E. 2d 891.

No. 87-372. Amoco  Production  Co . v . Hodel , Secreta ry  
of  the  Interi or , et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 815 F. 2d 352.

No. 87-436. Lombardi  et  al . v . Dow  Chemical  Co . et  al .; 
and

No. 87-620. Krupkin  et  al . v . Dow  Chemi cal  Co . et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: No. 87-436, 
818 F. 2d 187; No. 87-620, 818 F. 2d 179.

No. 87-593. Maine  v . Events  Internat ional , Inc ., et  al . 
Sup. Jud. Ct. Me. Certiorari denied. Reported below: 528 A. 
2d 458.

No. 87-1124. Byrd  v . Ohio . Ct. App. Ohio, Warren County. 
Certiorari denied.

No. 87-1498. Robbins  et  al . v . Easter  Enterpri ses , Inc ., 
dba  Ace  Lines , Inc . C. A. 8th Cir. Certiorari denied. Re-
ported below: 828 F. 2d 1348.

No. 87-1499. Anderson  et  al . v . United  States . C. A. 
4th Cir. Certiorari denied. Reported below: 829 F. 2d 1121.

No. 87-1505. Flavel  v . Oregon . Ct. App. Ore. Certiorari 
denied. Reported below: 84 Ore. App. 742, 735 P. 2d 380.

No. 87-1516. Frank , Postmaster  General  of  the  United  
States  Postal  Servi ce  v . Shid aker . C. A. 7th Cir. Certio-
rari denied. Reported below: 833 F. 2d 627.

No. 87-1547. California  Teamst ers  Public , Profes sion al  
& Medical  Employees  Union  Local  911, Interna tional  
Brotherhoo d  of  Teams ters , Chauffeurs , Warehous emen  & 
Help ers  of  America  v . Ghebres elass ie . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 829 F. 2d 892.
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No. 87-1569. Pime ntel  et  al . v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 841 F. 2d 1117.

No. 87-1607. Silvers tein  et  al . v . United  States . C. A. 
11th Cir. Certiorari denied. Reported below: 835 F. 2d 1439.

No. 87-1609. Griffin  & Brand  of  Mc Allen , Inc ., et  al . v . 
Reye s et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 814 F. 2d 168.

No. 87-1642. Cablevi sion  Co . v . Motion  Pictu re  Associa -
tion  of  Ameri ca , Inc ., et  al .; and

No. 87-1814. National  Cable  Televi sion  Ass n ., Inc . v . 
Colum bia  Pictu res  Industri es , Inc ., et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: 266 U. S. App. D. C. 435, 
836 F. 2d 599.

No. 87-1676. Saul  et  al ., Co -Executors  of  the  Estate  
of  Saul  v . United  States . C. A. 11th Cir. Certiorari denied. 
Reported below: 835 F. 2d 1439.

No. 87-1685. Shell  Oil  Co . v . City  of  Santa  Monica ; and
No. 87-1841. City  of  Santa  Monica  v . Shell  Oil  Co . 

C. A. 9th Cir. Certiorari denied. Reported below: 830 F. 2d 
1052.

No. 87-1715. Hale  v . Mc Laughli n , Secretary  of  Labor , 
et  al . C. A. 7th Cir. Certiorari denied. Reported below: 830 
F. 2d 196.

No. 87-1733. Samps on  et  ux . v . Commi ss ioner  of  Inter -
nal  Revenue . C. A. 6th Cir. Certiorari denied. Reported 
below: 829 F. 2d 39.

No. 87-1735. Fishm an  et  al . v . Commissi oner  of  Inte rnal  
Revenue . C. A. 7th Cir. Certiorari denied. Reported below: 
837 F. 2d 309.

No. 87-1795. Rainbow  Tours , Inc ., dba  Rainbow  Coache s  
v. Nati onal  Labor  Relati ons  Board . C. A. 9th Cir. Certio-
rari denied. Reported below: 835 F. 2d 1436.

No. 87-1803. United  States  Fidelity  & Guaranty  Co . v . 
United  States . C. A. 3d Cir. Certiorari denied. Reported 
below: 837 F. 2d 116.
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No. 87-1834. Pearson  v . Louis iana . Ct. App. La., 2d Cir. 
Certiorari denied. Reported below: 513 So. 2d 459.

No. 87-1843. Kolenbe rg  v . Board  of  Education  of  Stam -
ford , Connecti cut . Sup. Ct. Conn. Certiorari denied. Re-
ported below: 206 Conn. 113, 536 A. 2d 577.

No. 87-1846. Lambert  Gravel  Co ., Inc . v . J. A. Jones  
Construction  Co . et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 835 F. 2d 1105.

No. 87-1851. Davis  Pacif ic  Corp . v . Ventura  County  
Flood  Contr ol  Dist rict . Ct. App. Cal., 2d App. Dist. Cer-
tiorari denied.

No. 87-1856. Ramsey  Ass ocia tes , Inc ., et  al . v . Coty  
et  AL. Sup. Ct. Vt. Certiorari denied. Reported below: 149 
Vt. 451, 546 A. 2d 196.

No. 87-1857. Drummer  v . Noel  et  al . Dist. Ct. App. Fla., 
1st Dist. Certiorari denied. Reported below: 520 So. 2d 587.

No. 87-1859. Air  Transport  Associ ation  of  America  et  al . 
v. Public  Utilities  Commis sion  of  Calif orni a  et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 833 F. 2d 200.

No. 87-1863. Comp lia nce  Marine , Inc . v . Campbe ll , 
Truste e . C. A. 4th Cir. Certiorari denied. Reported below: 
839 F. 2d 203.

No. 87-1871. Cave  v . Pitt sburgh  Corning  Corp , et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 843 F. 2d 
1386.

No. 87-1872. Rosen ste in  et  al . v . United  States ;
No. 87-6673. Nigo -Martinez  et  al . v . United  States ; and
No. 87-6808. Wils on  v . United  States . C. A. 7th Cir. 

Certiorari denied. Reported below: 841 F. 2d 1300.
No. 87-1875. Lee  v . Albemarle  County , Virginia , School  

Board  et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 829 F. 2d 1120.

No. 87-1881. WlCKSTROM, BY WlCKSTROM ET AL., CONSER-
VATORS of  the  Pers on  and  Estate  of  Wickstrom  v . Maple -
wood  Toyota , Inc ., et  al . Ct. App. Minn. Certiorari denied. 
Reported below: 416 N. W. 2d 838.
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No. 87-1887. Shelley  v . City  of  Los  Angeles . C. A. 9th 
Cir. Certiorari denied. Reported below: 835 F. 2d 1436.

No. 87-1913. Resh ard  v . Burnley , Secre tary , United  
States  Department  of  Transpo rtation . C. A. D. C. Cir. 
Certiorari denied.

No. 87-1952. Van Landingham  v . Comm issio ner  of  Inter -
nal  Revenue . C. A. 4th Cir. Certiorari denied. Reported 
below: 836 F. 2d 1343.

No. 87-1982. Avery  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 837 F. 2d 482.

No. 87-1993. Robinson  v . Virgini a  State  Bar  ex  rel . 
Third  Dis trict  Commi ttee . Sup. Ct. Va. Certiorari denied.

No. 87-1996. Ayars  et  ux . v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 845 F. 2d 1009.

No. 87-1998. Ferna ndez  v . United  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 841 F. 2d 1546.

No. 87-1999. Pflug er  et  ux . v . Commi ss ioner  of  Inter -
nal  Revenue . C. A. 7th Cir. Certiorari denied. Reported 
below: 840 F. 2d 1379.

No. 87-2005. Henry  v . Mrosak  et  ux . Ct. App. Minn. 
Certiorari denied. Reported below: 415 N. W. 2d 98.

No. 87-5940. White horn  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 829 F. 2d 1225.

No. 87-6615. Rile y  v . Smith . C. A. 6th Cir. Certiorari de-
nied. Reported below: 836 F. 2d 550.

No. 87-6625. Tracy  v . United  States . C. A. 10th Cir. 
Certiorari denied.

No. 87-6651. Reid  v . Mis souri . Ct. App. Mo., Western 
Dist. Certiorari denied. Reported below: 741 S. W. 2d 716.

No. 87-6667. Leach  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 833 F. 2d 1017.

No. 87-6754. Allen  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 831 F. 2d 1487.
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No. 87-6837. Spenc er  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 839 F. 2d 1341.

No. 87-6850. Gree ne  v . United  States . C. A. D. C. Cir. 
Certiorari denied. Reported below: 266 U. S. App. D. C. 220, 
834 F. 2d 1067.

No. 87-6861. Rush  v . United  States . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 840 F. 2d 574.

No. 87-6884. Felton  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 845 F. 2d 1028.

No. 87-6890. Reid t  v . United  States ; and
No. 87-6945. Geurin  v . United  States . C. A. Fed. Cir. 

Certiorari denied.
No. 87-6898. Justi ce  v . United  States . C. A. 10th Cir. 

Certiorari denied. Reported below: 835 F. 2d 1310.
No. 87-6937. Robins on  v . Lockhart , Director , Arkans as  

Departm ent  of  Correctio n . C. A. 8th Cir. Certiorari de-
nied. Reported below: 835 F. 2d 1271.

No. 87-6951. Rachals  v . Georgi a . Sup. Ct. Ga. Certiorari 
denied. Reported below: 258 Ga. 48, 364 S. E. 2d 867.

No. 87-6960. Rauser  v . Freem an , Super intende nt , State  
Correc tional  Insti tuti on  and  Diagnosti c  and  Classi fic a -
tion  Center  at  Camp  Hill , Pennsylv ania , et  al . C. A. 3d 
Cir. Certiorari denied.

No. 87-6961. Stric kland  v . Lane , Dire ctor , Illinoi s  De -
partm ent  of  Correcti ons . C. A. 7th Cir. Certiorari denied.

No. 87-6967. Cortez  v . Hoke , Super intende nt , Easter n  
New  York  Correc tional  Facili ty . C. A. 2d Cir. Certiorari 
denied. Reported below: 841 F. 2d 1116.

No. 87-6970. Jacks on  v . Clevel and  State  Univers ity . 
C. A. 6th Cir. Certiorari denied. Reported below: 841 F. 2d 
1127.

No. 87-6972. Hicks  v . Loff redo  et  al . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 842 F. 2d 1287.

No. 87-6973. Daniels  v . Maryland . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 71 Md. App. 729.
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No. 87-6975. Sebasti an -Andres  v . United  States . C. A. 
10th Cir. Certiorari denied.

No. 87-6988. Cloyd , aka  Franci s v . United  States . 
C. A. 8th Cir. Certiorari denied. Reported below: 840 F. 2d 
574.

No. 87-6990. Gorman  v . Jones , Warden , et  al . C. A. 11th 
Cir. Certiorari denied.

No. 87-6991. Finch  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 842 F. 2d 201.

No. 87-6999. Beals  v . Bennett , Sherif f , et  al . C. A. 
10th Cir. Certiorari denied.

No. 87-7007. May  v . Bert els man ; and May  v . Court  of  Ap-
peals , Firs t  Appe llate  Distr ict  of  Ohio , et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 848 F. 2d 192.

No. 87-7017. Flores  et  al . v . Municipality  of  Carolina . 
Super. Ct. P. R. Certiorari denied.

No. 87-7030. Mobley  v . Whitf iel d . C. A. D. C. Cir. Cer-
tiorari denied.

No. 87-7032. Colon  v . New  York . Ct. App. N. Y. Certio-
rari denied. Reported below: 71 N. Y. 2d 410, 521 N. E. 2d 1075.

No. 87-7046. Schro eder  v . Orego n  et  al . Ct. App. Ore. 
Certiorari denied. Reported below: 87 Ore. App. 210, 741 P. 2d 
937.

No. 87-7064. Davis  v . United  State s . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 845 F. 2d 1028.

No. 87-7073. Brow n  v . Murray , Dire ctor , Virgi nia  De -
partm ent  of  Correc tions , et  al . C. A. 4th Cir. Certiorari 
denied. Reported below: 838 F. 2d 465.

No. 87-7090. Arri ngton  v . United  States . C. A. D. C. 
Cir. Certiorari denied.

No. 87-7091. Cadavi d -Gomez  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 845 F. 2d 1017.

No. 87-7104. Sanchez  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 847 F. 2d 836.
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No. 87-7106. Towns  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 842 F. 2d 740.

No. 87-7113. Gittle man  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 845 F. 2d 1017.

No. 87-7130. Turne r  v . Sullivan , Warden . C. A. 2d Cir. 
Certiorari denied. Reported below: 842 F. 2d 1288.

No. 87-7133. Thornberg  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 844 F. 2d 573.

No. 87-7155. Mathews  v . United  States . C. A. 5th Cir. 
Certiorari denied.

No. 87-1302. Gushiken  et  al . v . Fujikawa . C. A. 9th Cir. 
Certiorari denied. Justi ce  White  and Justi ce  O’Connor  
would grant certiorari. Reported below: 823 F. 2d 1341.

No. 87-1497. Easter  Enterpri ses , Inc ., dba  Ace  Lines , 
Inc . v. Robbi ns  et  al . C. A. 8th Cir. Certiorari denied. 
Justi ce  Brennan , Just ice  White , and Justi ce  Kenne dy  
would grant certiorari. Reported below: 828 F. 2d 1348.

No. 87-1693. Knies  v . United  States . C. A. 7th Cir. 
Certiorari denied. Justi ce  White  would grant certiorari. Re-
ported below: 837 F. 2d 1404.

No. 87-1712. Doe  et  al . v . United  States . C. A. 4th Cir. 
Certiorari denied. Justi ce  White  would grant certiorari. Re-
ported below: 836 F. 2d 1468.

No. 87-1701. Dugger , Secretar y , Florid a  Department  of  
Corrections  v . Foster . Sup. Ct. Fla. Motion of respondent 
for leave to proceed in forma pauperis granted. Certiorari de-
nied. Reported below: 518 So. 2d 901.

No. 87-1756. Sundq uis t  v . Chas tain . C. A. D. C. Cir. 
Certiorari denied. Justi ce  White , Justi ce  Blackmun , and 
Justi ce  O’Connor  would grant certiorari. Reported below: 266 
U. S. App. D. C. 61, 833 F. 2d 311.

No. 87-5418. Housel  v . Georgia . Sup. Ct. Ga.;
No. 87-5876. Cordova  v . Texas . Ct. Crim. App. Tex.;
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No. 87-6137. Foster  v . Dugger , Secre tary , Florid a  De -
partm ent  of  Corrections . C. A. 11th Cir.;

No. 87-6381. Barrie ntes  v . Texas . Ct. Crim. App. Tex.;
No. 87-6436. King  v . Florida . Sup. Ct. Fla.;
No. 87-6873. Aranda  v . Texas . Ct. Crim. App. Tex.;
No. 87-6886. Jacks on  v . Texas . Ct. Crim. App. Tex.; and
No. 87-7255. Rosales  v . Texas . Ct. Crim. App. Tex. Cer-

tiorari denied. Reported below: No. 87-5418, 257 Ga. 115, 355 
S. E. 2d 651; No. 87-5876, 733 S. W. 2d 175; No. 87-6137, 823 F. 
2d 402; No. 87-6381, 752 S. W. 2d 524; No. 87-6436, 514 So. 2d 
354; No. 87-6873, 736 S. W. 2d 702; No. 87-6886, 745 S. W. 2d 4; 
No. 87-7255, 748 S. W. 2d 451.

Justi ce  Brennan  and Just ice  Marshal l , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

No. 87-6437. Baker  v . Piggo tt . C. A. 11th Cir. Certiorari 
denied. Just ice  Blackm un  would grant certiorari. Reported 
below: 833 F. 2d 1539.

No. 87-6977. Nicks  v . Alabam a . Sup. Ct. Ala. Certiorari 
denied. Reported below: 521 So. 2d 1035.

Just ice  Marshall , with whom Justi ce  Brennan  joins, 
dissenting.

I continue to believe that the death penalty is in all circum-
stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, see Gregg v. Georgia, 428 U. S. 
153, 231-241 (1976) (Marsh all , J., dissenting). But even if I did 
not hold this view, I would grant the petition for writ of certiorari 
and vacate the death sentence in this case, because the sentence 
was secured in flagrant violation of our decision in Caldwell v. 
Mississippi, 472 U. S. 320 (1985).

In Caldwell we vacated a sentence of death because the pros-
ecutor “sought to minimize the jury’s sense of the importance of 
its role” by stressing to the jury that its verdict would be subject 
to appellate review. Id., at 325. The prosecutor told the jury 
during the sentencing phase that “your decision is not the final de-
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cision. . . . Your job is reviewable.” Ibid. We held that “it is 
constitutionally impermissible to rest a death sentence on a deter-
mination made by a sentencer who has been led to believe that the 
responsibility for determining the appropriateness of the defend-
ant’s death rests elsewhere.” Id., at 328-329.

Petitioner’s sentence of death cannot be squared with our deci-
sion in Caldwell. The prosecutor in this case made the following 
argument to the jury at the penalty phase of petitioner’s trial:

“The opinion, which you will come to a conclusion when you 
go back and deliberate—Let me say this, it will be only an 
advisory opinion. The law provides for you to present this 
to the Court for their consideration. The ultimate decisions 
[sic] rests with Judge Reynolds. He will be the one to take 
whatever ruling that you send out and decide whether it will 
be life without parole or death by electrocution in the electric 
chair.” Pet. for Cert. 3.

This argument, perhaps even more baldly than the statements 
in Caldwell, sought to minimize the jury’s sense of its awesome 
responsibility to determine whether petitioner would live or die 
by encouraging the jury to view its verdict as merely “advisory.” 
This shifting of the jury’s sense of responsibility to another 
decisionmaker, as we explained at length in Caldwell, undermines 
the reliability of the jury’s decision and conditions the jury to re-
turn the death penalty. See 472 U. S., at 330-333.

That the prosecutor in this case told the jury that the trial judge 
would make the ultimate decision, whereas the prosecutor in Cald-
well identified the appellate court as the ultimate decisionmaker, is 
a distinction without a difference. Caldwell makes plain that a 
death penalty cannot stand where the jury is led to believe that 
the defendant’s life rests in some other hands. The constitutional 
infirmity here is thus no different from that in Caldwell, and the 
sentence of death no less intolerable. I therefore would grant the 
petition and reverse the judgment of the Supreme Court of Ala-
bama to the extent it sustains the imposition of the death penalty.

No. 87-7185. Byrne  v . Butler , Warden . C. A. 5th Cir. 
Certiorari denied. Just ice  Brennan  and Just ice  Blackmun  
would dismiss the petition for writ of certiorari as moot. Re-
ported below: 845 F. 2d 501.
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Rehearing Denied
No. 87-4. Wheat  v . United  State s , 486 U. S. 153;
No. 87-1692. Marot ta  v . United  States , 486 U. S. 1009;
No. 87-5946. Johnson  v . Artim  Transp ortati on  Syste m , 

Inc ., et  al ., 486 U. S. 1023;
No. 87-6189. Erickson  v . Illinois , 486 U. S. 1017;
No. 87-6331. Finney  v . Texas , 486 U. S. 1010;
No. 87-6490. Fabbri  v . Sherato n  Plaza  la  Reina  Hotel , 

486 U. S. 1024;
No. 87-6491. Pavlico  v . United  States , 486 U. S. 1034;
No. 87-6598. Philli ppe  v . Shapel l  Industri es , Inc ., 486 

U. S. 1011;
No. 87-6612. Williams  v . York  Steak  House  et  al ., 486 

U. S. 1044;
No. 87-6613. Swif t  v . Lewis , Directo r , Arizona  Depa rt -

ment  of  Correc tions , 486 U. S. 1029;
No. 87-6621. Bilder  v . City  of  Akron , Ohio , 486 U. S. 

1011;
No. 87-6627. Frazier  v . Georg ia , 486 U. S. 1017;
No. 87-6650. Watson  v . Jarvis , Sherif f , De Kalb  County , 

Georgi a , 486 U. S. 1034;
No. 87-6659. Van  Straten  v . Keene  et  al ., 486 U. S. 1012;
No. 87-6715. Selt zer  v . Offi ce  of  Perso nnel  Manag e -

ment , 486 U. S. 1024;
No. 87-6776. Mc Gover n  v . United  State s , 486 U. S. 1014;
No. 87-6790. In  re  Martin , 486 U. S. 1041;
No. 87-6834. Fields  v . Stei nbrenner  et  al ., 486 U. S. 

1058; and
No. 87-6843. Johns on  v . Bowen , Secretary  of  Health  

and  Human  Servi ces , 486 U. S. 1045. Petitions for rehearing 
denied.

No. 86-1145. Patrick  v . Bürget  et  al ., 486 U. S. 94. Peti-
tion for rehearing denied. Justi ce  Blackm un  took no part in 
the consideration or decision of this petition.

No. 87-391. Chaser  Shippi ng  Corp , et  al . v . United  
States , 484 U. S. 1004. Motion for leave to file petition for 
rehearing denied. Justi ce  Kennedy  took no part in the con-
sideration or decision of this motion.
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No. 87-1202. Hutter  Northern  Trust  et  al . v . City  of  
Chicago  et  al ., 485 U. S. 936. Motion for leave to file petition 
for rehearing denied.

July  11, 1988

Dismissal Under Rule 53
No. 87-1957. Alle n -Sherman -Hoff  Co ., Inc ., et  al . v . 

Hardy . C. A. 3d Cir. Certiorari dismissed under this Court’s 
Rule 53. Reported below: 841 F. 2d 1118.

July  28, 1988
Certiorari Denied

No. 88-5174 (A-84). Messer  v . Zant , Warden . C. A. 11th 
Cir. Application for stay of execution of sentence of death, pre-
sented to Justi ce  Kennedy , and by him referred to the Court, 
denied. Certiorari denied.

Just ice  Marshall , with whom Justi ce  Brennan  joins, 
dissenting.

Adhering to my view that the death penalty is in all circum-
stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231-241 (1976) (Marshall , J., dissenting), I would grant the 
application for stay and the petition for writ of certiorari and 
would vacate the death sentence in this case.

But even if I did not hold these views, I would grant the stay 
and vacate petitioner’s death sentence for the reasons I expressed 
in Messer v. Kemp, 474 U. S. 1088 (1986) (dissent from denial 
of certiorari). Petitioner has clearly met the standard that this 
Court set in Strickland v. Washington, 466 U. S. 668 (1984), for 
establishing ineffective assistance of counsel during the sentencing 
phase of his trial.

Augus t  2, 1988

Dismissal Under Rule 53
No. 87-2095. Chicago , Milwauke e , St . Paul  & Pacifi c  

Railroad  Co . v . Wils on . C. A. 7th Cir. Certiorari dismissed 
under this Court’s Rule 53. Reported below: 841 F. 2d 1347.
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Augus t  3, 1988
Miscellaneous Order

No. 87-796. Cities  Service  Gas  Co . et  al . v . Mobil  Oil  
Corp , et  al . C. A. 10th Cir. Joint application to vacate the 
stay entered on June 13, 1988 [486 U. S. 1051], presented to Jus -
tice  White , and by him referred to the Court, granted only to 
the limited extent that this Court’s order of June 13, 1988, grant-
ing the motion for recall and stay of the mandate of the United 
States Court of Appeals for the Tenth Circuit in this case pending 
this Court’s action on the petition for certiorari, shall be modified 
in the following respect: The United States Court of Appeals for 
the Tenth Circuit is authorized to remand the case to the United 
States District Court for the District of Kansas for the sole pur-
pose of determining whether the settlement should be approved. 
The District Court is authorized only to carry out the necessary 
proceedings to determine whether the settlement should be ap-
proved, and either to disapprove the settlement or to enter the 
appropriate orders disposing of the case if the settlement is ap-
proved. If the settlement is disapproved, then this Court’s order 
of June 13, 1988, remains in effect without further modification. 
This Court’s order of June 30, 1988 [ante, p. 1231], granting the 
motion to defer consideration of the petition for certiorari in this 
case, remains in effect without modification.

Augus t  4, 1988
Rehearing Denied

No.----------- . Molina  v . United  State s , ante, p. 1214;
No. 87-1122. Crowle y  Maritime  Corp , et  al . v . Zipf el  

et  al ., 486 U. S. 1054;
No. 87-1391. Hallib urton  Co . et  al . v . Zipf el  et  al ., 486 

U. S. 1054;
No. 87-1251. In  re  Sowell , 484 U. S. 1057;
No. 87-1492. Spiegel  v . Continen tal  Illinoi s National  

Bank  & Trust  Compa ny  of  Chicago  et  al ., 485 U. S. 1009;
No. 87-1523. Morri s v . Comp agni e Maritime  des  

Charge urs  Reunis , S. A., et  al ., 485 U. S. 1022;
No. 87-1582. Fitz gerald  v . Montana  Departm ent  of  

Family  Services  et  al ., ante, p. 1201;
No. 87-1601. Bell , Individually  and  dba  Wes  Outdo or  

Advertisi ng  Co . v . New  Jersey  et  al ., 486 U. S. 1001;
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No. 87-1694. Rose  v . Texas , 486 U. S. 1055;
No. 87-1820. Hysl ep  et  ux . v . Commissi oner  of  Inte rnal  

Revenue , 486 U. S. 1044;
No. 87-5425. Rober ts  v . Roberts , 485 U. S. 963;
No. 87-6008. Fis her  v . Oklaho ma , 486 U. S. 1061;
No. 87-6096. Kyles  v . Louisi ana , 486 U. S. 1027;
No. 87-6196. Gardner  v . North  Carolina , 486 U. S. 1061;
No. 87-6365. Knox  v . Texas , 486 U. S. 1061;
No. 87-6486. Levert  v . Estel le , Warden , et  al ., ante, 

p. 1207;
No. 87-6746. Miran da  v . California , 486 U. S. 1038;
No. 87-6816. May  v . Pro -Guard , Inc ., 486 U. S. 1045;
No. 87-6817. Willi ams  v . Planned  Parenthood  Federa -

tion  of  America  et  al ., 486 U. S. 1047;
No. 87-6863. Trotz , Individually  and  as  Admini stratri x  

of  the  Estat e  of  Trotz  v . Lawru k  et  al ., t /a  Penn  Alto  
Hotel , ante, p. 1220;

No. 87-6864. Spence r  v . Illinois , ante, p. 1208;
No. 87-6875. Trotz  v . Pennsy lvania  Unemploy ment  Com -

pens ation  Board  of  Review , ante, p. 1208;
No. 87-6905. Foster  v . Illinois , 486 U. S. 1047;
No. 87-6912. Waters  v . Neuber t  et  al ., ante, p. 1209;
No. 87-6926. Johnson  v . Illinois , 486 U. S. 1047;
No. 87-6959. Mc Gee  v . Randall  Divis ion  of  Textron , 

Inc ., of  Grenada , Miss iss ipp i, ante, p. 1209; and
No. 87-7017. Flores  et  al . v . Municipality  of  Carolina , 

ante, p. 1239. Petitions for rehearing denied.
No. 87-1520. Wiley  v . Miss iss ipp i, 486 U. S. 1036. Motion 

of petitioner for leave to proceed further herein in forma pauperis 
granted. Petition for rehearing denied.

No. 87-1780. Burt  v . Justi ces  of  the  Suprem e  Court  of  
Idaho  et  al ., 486 U. S. 1061. Petition for rehearing denied. 
Justic e Kenne dy  took no part in the consideration or decision 
of this petition.

No. 87-6447. Thacker  v . Bumgarner , Super intende nt , 
North  Carol ina  Southern  Correctio nal  Center , 485 U. S. 
1011. Motion for leave to file petition for rehearing denied.

No. 87-6752. Gaunce  v . United  States ; Gaunce  v . De -
Vince ntis  et  al .; and Gaunce  v . Nati onal  Transp ortati on
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Safety  Board  et  al ., 486 U. S. 1039. Motion for leave to file 
petition for rehearing denied. Justi ce  Kenne dy  took no part in 
the consideration or decision of this motion.

Augus t  9, 1988

Dismissal Under Rule 53
No. 87-1790. American  Management  & Amuse ment , Inc . 

v. Barona  Group  of  the  Capitan  Grande  Band  of  Miss ion  
Indians . C. A. 9th Cir. Certiorari dismissed under this Court’s 
Rule 53. Reported below: 840 F. 2d 1394.

August  23, 1988
Certiorari Denied

No. 88-236 (A-120). Monroe  v . Butler , Warden . C. A. 
5th Cir. Application for stay of execution of sentence of death, 
presented to Justi ce  White , and by him referred to the Court, 
denied. Certiorari denied. Reported below: 853 F. 2d 924.

Justi ce  Brennan , dissenting.
Adhering to my view that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227 (1976), I would grant the application for stay and the petition 
for writ of certiorari and would vacate the death sentence in this 
case.

Justi ce  Marshal l , dissenting.
Adhering to my view that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
231-241 (1976) (Marshal l , J., dissenting), I would grant the ap-
plication for stay and the petition for writ of certiorari and would 
vacate the death sentence in this case.

But even if I did not hold these views, I would grant the stay 
and vacate petitioner’s death sentence for the reasons I expressed 
in Monroe v. Butler, 485 U. S. 1024, 1024-1028 (1988) (dissent 
from denial of certiorari). After petitioner was convicted, state 
officials became aware of, but suppressed, information strongly 
suggesting that petitioner did not commit the crime for which he 
was found guilty. Petitioner has, however, neither been released 



1248 OCTOBER TERM, 1987

August 23, 25, 1988 487 U. S.

nor received a new trial. Because petitioner has received woe-
fully inadequate relief to vindicate the State’s violation of his con-
stitutional rights under Brady v. Maryland, 373 U. S. 83 (1963), 
I would stay his death sentence.

August  25, 1988
Miscellaneous Orders

No. D-677. In  re  Disbarment  of  Belmont . Disbarment 
entered. [For earlier order herein, see 485 U. S. 952.]

No. D-701. In  re  Disbarment  of  Meros . Disbarment en-
tered. [For earlier order herein, see 485 U. S. 1002.]

No. D-703. In  re  Disbarment  of  Guss ow . Disbarment en-
tered. [For earlier order herein, see 485 U. S. 1019.]

No. D-707. In  re  Disbarment  of  Blecher . Disbarment 
entered. [For earlier order herein, see 486 U. S. 1003.]

No. D-708. In  re  Disbarment  of  Lewis . Disbarment en-
tered. [For earlier order herein, see 486 U. S. 1003.]

No. D-709. In  re  Dis barm ent  of  Kanto r . Disbarment en-
tered. [For earlier order herein, see 486 U. S. 1030.]

No. D-713. In  re  Disbarment  of  Foote . Disbarment en-
tered. [For earlier order herein, see 486 U. S. 1041.]

No. D-716. In  re  Disbarment  of  Tirel li . Disbarment en-
tered. [For earlier order herein, see ante, p. 1202.]

No. D-722. In  re  Disbarment  of  Doherty . It is ordered 
that Jerome J. Doherty, of Seattle, Wash., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-723. In  re  Disbarment  of  Stark . It is ordered that 
William C. Stark, of Chicago, Ill., be suspended from the practice 
of law in this Court and that a rule issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court.

No. D-724. In  re  Dis barm ent  of  Storts . It is ordered 
that Brick P. Storts III, of Tucson, Ariz., be suspended from the 
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practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No» D-725. In  re  Disbarment  of  Paul . It is ordered that 
Jerome Paul, of New York, N. Y., be suspended from the practice 
of law in this Court and that a rule issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court.

No. D-726. In  re  Disbarment  of  Chowa niec . It is or-
dered that Chester L. Chowaniec, of Oak Lawn, Ill., be sus-
pended from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-727. In  re  Disbarment  of  Blumthal . It is ordered 
that William J. Blumthal, of Libertyville, Ill., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-728. In  re  Disbarment  of  Lorenz . It is ordered 
that Gary Richard Lorenz, of Louisville, Ky., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-729. In  re  Disbarment  of  Bongi orno . It is ordered 
that Peter T. Bongiorno, of Paterson, N. J., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-730. In  re  Disbarment  of  Swoff ord . It is ordered 
that Herbert Reginald Swofford, of Orlando, Fla., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-731. In  re  Disbarment  of  Clayton . It is ordered 
that William Norris Clayton, of Houston, Tex., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.
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Rehearing Denied
No. 85-1529. Grumma n  Aeros pace  Corp . v . Shaw , ante, 

p. 1233;
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August  26, 1988
Dismissal Under Rule 53

No. 87-7346. Vasquez  v . Calif ornia . Ct. App. Cal., 2d 
App. Dist. Certiorari dismissed under this Court’s Rule 53.

Septembe r  1, 1988
Miscellaneous Order

No. A-172. Spall one  v . United  States  et  al .;
No. A-173. Longo  et  al . v . United  States  et  al .;
No. A-174. Chema  v . United  States  et  al .; and
No. A-175. City  of  Yonker s v . United  States  et  al . 

C. A. 2d Cir. Applications for stay of Henry G. Spallone, Nicho-
las Longo, Edward Fagan, and Peter Chema, presented to Jus -
tice  Marshall , and by him referred to the Court, granted pend-
ing the timely filing and disposition by this Court of petitions for 
writs of certiorari. Application for stay of city of Yonkers, pre-
sented to Justi ce  Marshal l , and by him referred to the Court, 
denied.

Justi ce  Marshal l , joined by Justi ce  Brennan , concurring 
in the denial of stay in No. A-175, and dissenting from the grant 
of stay in Nos. A-172, A-173, and A-174.

On August 26, 1988, the Court of Appeals for the Second Circuit 
upheld both the District Court’s determination that the city of 
Yonkers and four members of its city council were in contempt of 
court and its imposition of sanctions for their failure to abide by 
a consent decree committing the city to implement a housing de-
segregation plan. 856 F. 2d 444. The Court of Appeals stayed 
issuance of its mandate until September 2, to permit application 
for a stay of the contempt sanctions pending filing and consid-
eration of petitions for writs of certiorari. The city of Yonkers 
and the four councilmembers have sought such a stay. Today the 
Court denies a stay as to the city but grants it as to the four coun-
cilmembers. I believe that the Court should deny the stay as to 
the councilmembers as well.

I
In 1980, the United States filed suit against the city of Yonkers, 

claiming it had intentionally perpetuated and aggravated residen-
tial racial segregation in violation of the Constitution and Title
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VIII of the Civil Rights Act of 1968, 82 Stat. 81, 42 U. S. C. 
§§3601-3619, and had intentionally segregated its schools in vio-
lation of the Constitution. The National Association for the Ad-
vancement of Colored People (NAACP) was accorded plaintiff-
intervenor status. In 1985, the District Court held the city liable 
for intentional housing and school segregation, United States v. 
Yonkers Board of Education, 624 F. Supp. 1276 (SDNY 1985), 
finding, inter alia, that the city had deliberately concentrated vir-
tually all of its public and subsidized housing in southwest Yon-
kers in order to maintain residential segregation. The District 
Court issued a Housing Remedy Order which directed the city to 
establish a fair housing policy, to construct 200 units of public 
housing, and to plan additional units of subsidized housing. The 
Court of Appeals for the Second Circuit affirmed both the liability 
and remedy rulings, United States v. Yonkers Board of Educa-
tion, 837 F. 2d 1181 (1987), and the Court denied the city’s peti-
tion for a writ of certiorari. 486 U. S. 1055 (1988).

On November 15, 1986, the city informed the District Court 
that it would not comply with the Housing Remedy Order. The 
United States and the NAACP moved for an adjudication of civil 
contempt and the imposition of coercive sanctions, but the District 
Court instead sought voluntary compliance with its earlier order. 
After negotiations, the city council—the city’s sole governing au-
thority-agreed to appoint an outside housing adviser to identify 
sites for the 200 units of public housing and to draft a long-term 
plan for subsidized housing. Over a year passed. On January 
28, 1988, the parties entered into a consent decree, approved by 
the District Court, which set a new timetable for the construction 
of the 200 public housing units. The city pledged that it would 
not seek further review of the Housing Remedy Order or any sub-
sequently entered decree relating to these 200 units. In addition, 
the city agreed that the construction of 800 units of subsidized 
housing was an appropriate remedy and pledged to make good-
faith efforts to build the additional 600 units within the next three 
years. Section 17 of the consent decree obligated the city “to 
adopt. . . legislation” necessary to meet the goal of 800 units, in-
cluding tax abatements, zoning changes, and, within 90 days, a 
package of incentives for local development. Section 18 provided 
for further negotiations and the submission of a draft of a second 
consent decree setting forth long-range plans for subsidized hous-
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ing by February 15, 1988. The council approved the consent de-
cree by a vote of 5 to 2.

Within two months, the city demonstrated its unwillingness to 
comply with the consent decree by moving unsuccessfully to delete 
the provision in which it promised not to seek further review of 
its obligation to build the 200 units, and by offering to return ap-
proximately $30 million in federal funds in the event this Court set 
aside the public housing provisions of the Housing Remedy Order. 
On April 12, 1988, the city announced that it was “not interested” 
in completing negotiations on the long-term plan for subsidized 
housing as required by § 18 of the consent decree. Following a 
hearing on June 13, the District Court entered a Long Term Plan 
Order outlining the legislation that the city had committed itself 
to adopt in § 17 of the consent decree. The order was based on 
a draft prepared by the city’s lawyers during earlier negotiations 
and accommodated most of the city’s objections.

The next day, June 14, 1988, the council adopted a resolution 
declaring a moratorium on all public housing construction in 
Yonkers. A week later, on June 21, the city announced that it 
had retained a consulting firm to draft housing legislation, and 
that the next council meeting was tentatively scheduled for Au-
gust. The District Court, expressing concern about delay, asked 
the council to pass a resolution adopting the provisions of the 
Long Term Plan Order. On June 28, the council voted down a 
resolution indicating its commitment to implementing the Hous-
ing Remedy Order, the consent decree, and the Long Term Plan 
Order. The following day, the District Court directed the plain-
tiffs to submit an order requiring the city to take “specific im-
plementing action” under a prescribed timetable on penalty of a 
contempt adjudication and imposition of fines. At a hearing held 
to consider the proposed order, the city stated that it would not 
voluntarily comply with the Long Term Plan Order and urged the 
court to enter an order adopting the necessary legislation. The 
city also objected to the creation of an Affordable Housing Com-
mission to exercise the council’s responsibilities for implementing 
the District Court’s orders and the consent decree. The city ar-
gued that such a commission would impermissibly interfere with 
the council’s “core legislative as well as executive functions.”

On July 26, 1988, the District Court ordered the city to enact by 
August 1 “the legislative package relating to the long-term plan as 
described in Section 17 of the [consent decree] and the Long Term 



1254 OCTOBER TERM, 1987

Opinion of Mars ha ll , J. 487 U. S.

Plan Order.” This “legislative package” was set forth in a de-
tailed Affordable Housing Ordinance drafted by the city’s consul-
tants. The July 26 order warned that if the legislation were not 
adopted by August 1, the city and the councilmembers would face 
contempt adjudication and the following fines: on the city, a fine 
starting at $100 on August 1 and doubling every day until the leg-
islation was passed, so that the cumulative total of the fines would 
exceed $10,000 by day 7, $1 million by day 14, $200 million by day 
21, and $26 billion by day 28; on the councilmembers, a fine of 
$500 per day on each member who voted against the legislative 
package, with the additional threat of incarceration on August 10 
if the package were not adopted by the council by that time. To 
accommodate the city’s expressed concern that it could not adopt 
legislation by August 1 without running afoul of state notice and 
hearing requirements, the District Court specified that its July 26 
order would be “satisfied if the City Council, on or before August 
1st, adopts a resolution committing itself to enact the Affordable 
Housing Ordinance within the minimum time prescribed for notice 
pursuant to state law.” On August 1, the council rejected such a 
resolution by a vote of 4 to 3.

As contemplated by the July 26 order, the District Court held 
a hearing on August 2 to afford the city and councilmembers an 
opportunity to show cause why they should not be adjudicated 
in civil contempt. As for the city, the District Court “reject[ed] 
[its] contention that a dichotomy can be drawn between the city 
and the city council.” Further, the District Court declined to 
adopt the Affordable Housing Ordinance for the city, as requested 
by the city, noting that the city should directly meet its responsi-
bilities under the Constitution and the consent decree. As for the 
four councilmembers who had voted against the resolution of in-
tent to adopt the Affordable Housing Ordinance, the District 
Court rejected their request for a continuance, observing that 
they had been on notice since July 26 of the prospect of contempt 
and the need for counsel, and that they had rejected the court’s 
offer of an immediate evidentiary hearing. The District Court 
agreed nonetheless that it would permit argument at a later date 
on any theory or circumstance not then available to counsel. The 
District Court held the city and the councilmembers in contempt 
and imposed the sanctions set forth in the July 26 order.

On August 9, the Court of Appeals stayed the District Court’s 
contempt sanctions against the city and the four councilmembers
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pending appeal. On August 26, the Court of Appeals, in a unani-
mous opinion by Judge Newman, affirmed the District Court’s 
contempt orders and the imposition of coercive monetary sanc-
tions, with one modification in the city’s sanctions. 856 F. 2d 444. 
First addressing the claims of the councilmembers, the Court 
of Appeals found that the procedural due process requirements 
attendant to the contempt adjudications were, with one excep-
tion, fully observed. The July 26 order provided sufficient notice 
to councilmembers of the consequences of noncompliance. Each 
member appeared with counsel and had an opportunity to present 
evidence and legal argument. Although the Court of Appeals 
found that it would have been preferable to have accorded counsel 
a few days to prepare, it declined to remand the matter given the 
absence of factual disputes and its decision on the merits. The 
Court of Appeals also rejected the councilmembers’ First Amend-
ment argument, stating that the public interest in obtaining com-
pliance with federal-court judgments that remedy constitutional 
violations justifies whatever burden there may have been on the 
councilmembers’ free expression rights.

As for the argument that the councilmembers were entitled to 
some form of legislative immunity, the Court of Appeals noted 
that, even if such immunity extends to individuals performing legis-
lative functions at the purely local level, it would not bar district 
court orders requiring compliance with decrees redressing constitu-
tional violations. The Court of Appeals stressed, however, that it 
was not necessary to answer the broad question whether a district 
court could order local legislators to vote in favor of a particular 
ordinance to redress a constitutional violation, because the council 
had approved, and the city had signed, a consent decree requiring 
the enactment of legislation necessary to implement the District 
Court’s earlier order. The Court of Appeals found that all council-
members, including those who had voted against the consent de-
cree, were obligated to enforce it, and that their failure to do 
so made appropriate contempt adjudications and the imposition of 
sanctions.

Along these same lines, the Court of Appeals also decided that 
the District Court did not abuse its discretion in directing the 
council to adopt the Affordable Housing Ordinance, and in impos-
ing coercive contempt sanctions to compel compliance, given that 
the city had agreed in the consent decree to adopt necessary im-
plementing legislation. As for the claim that the July 26 order 
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compelled the council to violate state notice and hearing require-
ments, the Court of Appeals stressed the supremacy of federal 
court orders in implementing remedies for constitutional viola-
tions. The Court of Appeals added that, in any event, the council 
could have satisfied the July 26 order by passing a resolution com-
mitting itself to enact the legislation in accordance with state-law 
procedures. As for the city’s claims, the Court of Appeals re-
jected the defense of impossibility, noting that the city had not 
done everything it could under city law to obtain compliance with 
the orders of the District Court. In particular, the city had not 
tried to coerce councilmembers into compliance by applying to the 
Emergency Financial Control Board to take action with respect to 
the city’s financial affairs, or by requesting the Governor of New 
York to remove the recalcitrant councilmembers for misconduct. 
In any event, the Court of Appeals concluded, “[f]or purposes 
of taking official governmental action, the City of Yonkers is the 
City Council and vice versa.” 856 F. 2d, at 458. The Court of 
Appeals noted in this regard that the city has no separate execu-
tive authority in that its mayor merely serves on the council, and 
that the city manager serves at the pleasure of the council.

Finally, as to the amount of the coercive fines, the Court of Ap-
peals found that the Excessive Fines Clause of the Eighth Amend-
ment does not apply to civil contempt sanctions imposed to obtain 
compliance with court orders. Although the court noted that the 
Due Process Clause of the Fifth Amendment arguably provides a 
limit, it relied on an abuse-of-discretion standard to review the 
amount of the fines. The Court of Appeals held that the District 
Court acted within its discretion in imposing cumulative fines and 
in starting the fine schedule at $100 a day, but it modified the 
schedule so that the fine would be $1 million on day 15 and $1 mil-
lion for every subsequent day of noncompliance. Given the city’s 
annual budget of $337 million, the Court of Appeals found that a 
$1 million a day fine was within “reasonable limits.” 856 F. 2d, 
at 460.

II
The city argues that the fines imposed by the District Court vio-

late the Excessive Fines Clause of the Eighth Amendment and 
the Due Process Clause of the Fifth Amendment; that the Court 
of Appeals erred in affirming the contempt adjudication because 
the District Court did not adopt less restrictive alternatives; 
that the city had a valid impossibility defense; and that the order 
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violated state law. Councilmembers Spallone and Chema claim 
legislative immunity. Chema also argues that the contempt sanc-
tion violates the First Amendment and his procedural due process 
rights. Councilmembers Longo and Fagan claim generally that 
the sanction was an abuse of discretion and unconstitutional.

A. The City
The city’s first contention is that the Excessive Fines Clause 

of the Eighth Amendment is applicable to contempt sanctions and 
that the particular sanctions imposed here were constitutionally 
excessive. The city accurately observes in this regard that the 
Court has indicated that the applicability of this Clause to puni-
tive damages in civil cases is “a question of some moment and dif-
ficulty.” Bankers Life & Casualty Co. v. Crenshaw, 486 U. S. 
71, 79 (1988). But, even if the Clause applies to punitive dam-
ages, the city offers no compelling reason why we should extend 
its reach to civil contempt sanctions. Indeed, it appears settled 
that the Cruel and Unusual Punishments Clause does not apply 
to civil contempt sanctions. See Ingraham v. Wright, 430 U. S. 
651, 668 (1977). This is not surprising since the Cruel and Un-
usual Punishments Clause, like the Excessive Fines Clause, ap-
plies to punishments for past conduct, while civil contempt sanc-
tions are designed to secure future compliance with judicial 
decrees. See ibid.; Uphaus v. Wyman, 360 U. S. 72, 81 (1959). 
In any event, even assuming that the size of monetary contempt 
sanctions is limited by the Excessive Fines Clause or even the 
Due Process Clause, I do not think that the fines against the city, 
as modified by the Court of Appeals, are unreasonable. The city 
of Yonkers has an annual budget of $337 million. At one point, 
it offered to forfeit $30 million in federal funds to avoid compli-
ance with the consent decree. Under these circumstances, a fine 
schedule which imposes $1 million a day only after noncompliance 
for 15 consecutive days can hardly be deemed unreasonable.

The city’s second contention is that the contempt adjudication it-
self was improper because the District Court should have adopted 
less restrictive alternatives such as direct enactment of the legis-
lation or appointment of an Affordable Housing Commission, and 
because the city had a valid impossibility defense. Neither con-
tention has merit. First, the District Court had no need to resort 
to its equitable authority, codified in Federal Rule of Civil Proce-
dure 70, to deem the legislation enacted, as the city had committed 
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itself to adopting that legislation in a court-approved consent order. 
Surely it is both less disruptive and more effective to order com-
pliance with that order than to usurp completely the council’s legis-
lative authority and enact the legislation directly. Second, having 
previously objected to the creation of an Affordable Housing Com-
mission, the city cannot now claim that the District Court should 
have created such an entity. The city also contends the District 
Court erred by rejecting its impossibility defense. It claims that 
it does not have the ability to compel the councilmembers to enact 
the legislation or to remove recalcitrant members. The city’s at-
tempt to divorce itself from the actions of its councilmembers is 
disingenuous. As the city repeatedly points out in its application, 
“Yonkers is relatively unique in that most of the governmental 
power in the city is centralized in the legislative branch.” For this 
reason, the city is the council. Indeed, because the council sets 
municipal policy, see Pembaur v. Cincinnati, 475 U. S. 469, 481 
(1986), it is reasonable to attribute to the city the acts of its elected 
policymakers.

B. The Councilmembers
The councilmembers’ primary argument is that a federal court 

lacks authority to order an individual local legislator, as opposed 
to the body in which he serves, to enact specific legislation. In 
the councilmembers’ view, a federal court, by entering such an 
order, runs roughshod over what they see as the local legislator’s 
right to be absolutely free from such restraints. While this issue 
arguably is of substantial interest, this case is not a proper vehi-
cle for addressing it. In the first place, the broad question raised 
by the councilmembers is not presented by these facts. As the 
Court of Appeals stressed below, this is not a case where a federal 
court enjoined local legislators to vote in favor of a particular bill 
in order to remedy a constitutional violation. Far from that, this 
case presents the much more narrow question whether a federal 
court may order local officials to abide by an explicit obligation— 
here, a promise to enact legislation—contained in a consent decree 
that the officials voted to adopt and that the District Court agreed 
to accept. In short, this case is about a District Court’s ability to 
enforce its consent decrees. In no way did the Court of Appeals 
even hint that federal courts possess the broad powers over local 
legislators that the councilmembers claim that the Court of Ap-
peals arrogated to itself and the District Court.
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In any event, it is not at all clear that federal courts lack au-
thority in all circumstances to enter orders affecting a local legisla-
tor’s performance of his legislative duties. In Milliken v. Brad-
ley, 433 U. S. 267 (1977), the Court held that a District Court 
could order local school authorities to implement certain programs 
designed to ameliorate the effects of prior segregation policies. 
As a practical matter, the import of the Court’s decision was that 
the individual members of the local school authority were required 
to vote a certain way for specific remedial programs. This neces-
sary effect of a remedial order is highlighted by the Court’s earlier 
decision in Griffin v. Prince Edward County School Board, 377 
U. S. 218 (1964). There, the Court noted that a District Court 
possessed authority to order county supervisors “to exercise the 
power that is theirs to levy taxes” in order to reopen public schools 
that had been closed in an attempt to avoid a prior desegregation 
order. Id., at 233. As in this case, the individual local officials in 
Griffin openly flouted clear commands of a District Court.

Although cases like Milliken and Griffin may stand for the 
proposition that the district courts may enjoin local legislators 
to take certain affirmative steps in order to remedy constitutional 
violations, the Court has never squarely addressed the question 
whether these local legislators are entitled to some form of legisla-
tive immunity. In Lake Country Estates, Inc. v. Tahoe Regional 
Planning Agency, 440 U. S. 391, 404, n. 26 (1979), the Court spe-
cifically left open the question whether local legislators are en-
titled to any immunity. (Earlier, in Tenney v. Brandhove, 341 
U. S. 367, 376 (1951), state legislators were afforded absolute im-
munity for activities within “the sphere of legislative activity”; 
Lake Country extended such immunity to “regional legislators,” 
440 U. S., at 405.) Since Lake Country issued, seven Courts of 
Appeals have held that local legislators are entitled to absolute 
legislative immunity. None of these cases, however, involved 
situations where the District Court sought to compel certain be-
havior to redress constitutional violations, let alone situations 
where the District Court merely sought to enforce a consent de-
cree. Instead, the cases typically involved private-party damages 
actions against individual members of local governing boards. It 
would seem sensible to allow the lower courts to be the first to 
resolve the question whether legislative immunity protects local 
officials against the imposition of contempt sanctions for noncom-
pliance with a consent decree imposing legislative obligations.
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Even assuming that this question warrants the Court’s immedi-
ate attention, the instant case contains a factual peculiarity that 
makes it unsuitable for review. The city stresses its “extraordi-
nary” system of governance, in which the council exercises both 
legislative and executive powers. This necessarily complicates 
any legislative immunity analysis, particularly if one believes that 
the council exercised its executive prerogatives by not complying 
with the consent decree, and by not abiding by the July 26, 1988, 
order. Before the Court takes up the issue of local legislative im-
munity, it should wait for a case in which the legislative body is 
exercising only legislative powers.

Finally, the First Amendment and procedural due process 
claims strike me as totally meritless for the reasons articulated 
in the Court of Appeals’ opinion. In any event, they involve the 
application of settled law to a particular set of facts.

Ill
In my view, the claims presented by the city and the four coun-

cilmembers do not merit review by the Court. I therefore vote to 
deny the applications for stay.

Sep tem ber  8, 1988
Dismissals Under Rule 53

No. 88-5098. Brow n  et  ux . v . Firs t  Nation al  Bank  in  
Lenox . C. A. 8th Cir. Certiorari dismissed under this Court’s 
Rule 53. Reported below: 844 F. 2d 580.

No. 87-1985. Joynes , Legal  Repre sen tativ e  of  the  Fu -
ture  Tort  Claim ants  of  A. H. Robins  Co ., Inc . v . A. H. Rob -
ins  Co., Inc ., et  al . C. A. 4th Cir. Certiorari dismissed under 
this Court’s Rule 53. Reported below: 839 F. 2d 198.

No. 87-2038. Honda  Motor  Co ., Ltd . v . Salzman . Sup. 
Ct. Alaska. Certiorari dismissed under this Court’s Rule 53. 
Reported below: 751 P. 2d 489.

Sept ember  14, 1988
Miscellaneous Order

No. A-215. Bridge  v . Lynaugh , Dire ctor , Texas  Depart -
ment  of  Correcti ons . Application for stay of execution of sen-
tence of death, presented to Justi ce  White , and by him referred 
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to the Court, granted pending the timely filing and disposition 
by this Court of a petition for writ of certiorari. Should the peti-
tion for writ of certiorari be denied, this stay terminates automati-
cally. In the event the petition for writ of certiorari is granted, 
this stay shall continue pending the sending down of the judgment 
of this Court. The  Chief  Justic e , Justi ce  White , and Jus -
tice  O’Connor  would deny the application.

Sep tem ber  15, 1988
Miscellaneous Orders

No. A-45. Laup ot  v . Berl ey  et  al . Application for stay 
and other relief, addressed to Just ice  Brennan  and referred to 
the Court, denied.

No. A-106. Alexande r  v . United  States . Application for 
immediate release or reinstatement of bond, addressed to Just ice  
White  and referred to the Court, denied.

No. D-697. In  re  Disb arment  of  Redd  an . Disbarment en-
tered. [For earlier order herein, see 485 U. S. 985.]

No. D-700. In  re  Disbarment  of  Culmer . Disbarment en-
tered. [For earlier order herein, see 485 U. S. 1002.]

No. D-721. In  re  Disbarment  of  Roman . Disbarment en-
tered. [For earlier order herein, see ante, p. 1214.]

No. D-732. In  re  Disbarment  of  Anton . It is ordered that 
Donald C. Anton, of St. Louis, Mo., be suspended from the prac-
tice of law in this Court and that a rule issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court.

No. 87-107. Patte rson  v . Mc Lean  Credit  Union . C. A. 
4th Cir. [Certiorari granted, 484 U. S. 814.] Motion of Ameri-
can Bar Association for leave to file a brief as amicus curiae 
granted. Motion of Members of the United States Senate et al. 
for leave to add 27 Members of the United States House of Repre-
sentatives to the amici curiae brief granted.

No. 87-201. Mansell  v . Mans ell . Ct. App. Cal., 5th App. 
Dist. [Probable jurisdiction noted, ante, p. 1217.] Motion of the 
parties to dispense with printing the joint appendix granted.

No. 87-821. Pitt ston  Coal  Group  et  al . v . Sebben  et  al . 
C. A. 8th Cir. [Certiorari granted, 484 U. S. 1058];
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No. 87-827. Mc Laughlin , Secretary  of  Labor , et  al . v . 
Sebben  et  al . C. A. 8th Cir. [Certiorari granted, 484 U. S. 
1058]; and

No. 87-1095. Direc tor , Offi ce  of  Workers ’ Compensation  
Programs , United  States  Department  of  Labor  v . Broyl es  
et  AL. C. A. 4th Cir. [Certiorari granted, 485 U. S. 987.] Mo-
tion of the Solicitor General for divided argument granted.

No. 87-826. Gold ber g  et  al . v . Swee t , Dire ctor , Illinois  
Departm ent  of  Revenue , et  al .; and

No. 87-1101. GTE Sprin t  Communicat ions  Corp . v . Swee t , 
Directo r , Illi nois  Departm ent  of  Revenue , et  al . Sup. Ct. 
Ill. [Probable jurisdiction noted, 484 U. S. 1057.] Motion of MCI 
Telecommunications Corp, for leave to file a brief as amicus curiae 
granted.

No. 87-980. Mis si ss ippi  Band  of  Choctaw  Indi ans  v . Holy - 
fie ld  et  al . Sup. Ct. Miss. [Probable jurisdiction postponed, 
486 U. S. 1021.] Motions of Navajo Nation, Menominee Indian 
Tribe of Wisconsin, and Association on American Indian Affairs, 
Inc., et al. for leave to file briefs as amici curiae granted.

No. 87-996. Coit  Independence  Joint  Venture  v . Fed -
eral  Savings  and  Loan  Insur ance  Corp orat ion , as  Re -
ceiv er  of  First South , F. A. C. A. 5th Cir. [Certiorari 
granted, 485 U. S. 933.] Motion of Federal Home Loan Bank of 
Dallas et al. for leave to file a brief as amici curiae granted.

No. 87-1055. Chan  et  al . v . Korean  Air  Lines , Ltd . 
C. A. D. C. Cir. [Certiorari granted, 485 U. S. 986.] Motion 
of the Solicitor General for leave to participate in oral argument as 
amicus curiae and for divided argument granted.

No. 87-1327. Cotton  Petrol eum  Corp , et  al . v . New  
Mexic o  et  al . Ct. App. N. M. [Probable jurisdiction noted, 
485 U. S. 1005.] Motion of Jicarilla Apache Tribe for leave to file 
a brief as amicus curiae granted.

No. 87-1372. Argenti ne  Republ ic  v . Amera da  Hess  Ship -
ping  Corp , et  al . C. A. 2d Cir. [Certiorari granted, 485 U. S. 
1005.] Motion of the Solicitor General for leave to participate 
in oral argument as amicus curiae and for divided argument 
granted.
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No. 87-1485. Blanchard  v . Berger on  et  al . C. A. 5th 
Cir. [Certiorari granted, ante, p. 1217.] Motion of petitioner to 
dispense with printing the joint appendix granted.

No. 87-1651. Mass achus etts  v . Oakes . Sup. Jud. Ct. 
Mass. [Certiorari granted, 486 U. S. 1022.] Motions of Massa-
chusetts Society for Prevention of Cruelty to Children et al. 
and Covenant House et al. for leave to file briefs as amici curiae 
granted.

No. 87-1905. Midland  Asphalt  Corp , et  al . v . Unite d  
States . C. A. 2d Cir. [Certiorari granted, ante, p. 1217.] 
Motion of the Solicitor General to dispense with printing the joint 
appendix granted.

No. 87-5840. Mc Namara  v . County  of  San  Diego  Depart -
ment  of  Social  Servi ces . Ct. App. Cal., 4th App. Dist. 
[Probable jurisdiction postponed, 485 U. S. 1005.] Motion of 
American Civil Liberties Union et al. for leave to file a brief as 
amici curiae granted.
Rehearing Denied

No. 86-1386. Salgado  v . United  State s , ante, p. 1233;
No. 86-1685. Florid a  et  al . v . Long  et  al ., ante, p. 223;
No. 87-1799. Nobel  Scienti fic  Indus tries , Inc . v . Beck -

man  Instru ment s , Inc ., ante, p. 1226;
No. 87-5546. Frankli n  v . Lynaugh , Dire ctor , Texas  De -

partme nt  of  Correcti ons , ante, p. 164;
No. 87-6393. Faraga  v . Miss iss ipp i, ante, p. 1210;
No. 87-6460. Rupe  v . Washin gton , 486 U. S. 1061;
No. 87-6811. Smego  v . United  States  Distr ict  Court  for  

the  Western  Distr ict  of  Pennsylvania , ante, p. 1220;
No. 87-6814. In  re  Zuschlag , ante, p. 1203;
No. 87-6839. Kramer  v . Secretar y , United  States  De -

partment  of  the  Army , et  al ., ante, p. 1208;
No. 87-6860. Walen  v . Michi gan , ante, p. 1208;
No. 87-6870. Fis her  v . Slate , Judge , Morgan  County  

Circ uit , et  al ., ante, p. 1208;
No. 87-6903. Martin  v . Shank  et  al ., ante, p. 1220;
No. 87-6918. Bury  v . City  of  Lakela nd , Florida , et  al ., 

ante, p. 1220; and
No. 87-6977. Nicks  v . Alabama , ante, p. 1241. Petitions for 

rehearing denied.
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September 15, 19, 1988 487 U. S.

No. 86-1992. Immigr ation  and  Naturalizati on  Service  v . 
Pangi linan  et  al .; and

No. 86-2019. Immig rati on  and  Natural izatio n  Servi ce  v . 
Manza no , 486 U. S. 875. Petition of respondent Litonjua for 
rehearing denied. Justi ce  Kenne dy  took no part in the con-
sideration or decision of this petition.

No. 87-1388. Atonio  et  al . v . Wards  Cove  Packing  Co ., 
Inc ., et  al ., 485 U. S. 989. Motion for leave to file petition for 
rehearing denied.
Assignment Order

An order of The  Chief  Just ice  designating and assigning Jus-
tice Powell (retired) to perform judicial duties in the United 
States Court of Appeals for the Fourth Circuit during the period 
of October 3, 1988, to June 9, 1989, and for such further time as 
may be required to complete unfinished business, pursuant to 28 
U. S. C. §294(a), is ordered entered on the minutes of this Court, 
pursuant to 28 U. S. C. §295.

Sept ember  19, 1988
Dismissal Under Rule 53

No. 87-1916. Zant , Warden  v . Godf rey . C. A. 11th Cir. 
Certiorari dismissed under this Court’s Rule 53. Reported below: 
836 F. 2d 1557.
Certiorari Denied

No. 88-5328 (A-142). Allen  v . Calif ornia . Sup. Ct. Cal. 
Application for stay of execution of sentence of death, presented 
to Justic e  O’Connor , and by her referred to the Court, denied. 
Certiorari denied.

Just ice  Brennan , with whom Justi ce  Marsh all  joins, 
dissenting.

I dissent and would grant the stay and the petition for certiorari.
This Court’s denials today of certiorari and of the stay of execu-

tion, of course, have no effect on the current proceedings in the 
United States District Court for the Eastern District of California. 
While Allen’s applications were pending here, he sought and ob-
tained from the District Court a stay of execution pending dispo-
sition of his petition for habeas corpus, and that stay continues 
undisturbed.
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487 U. S. September 20, 23, 26, 27, 1988

Septembe r  20, 1988

Dismissal Under Rule 53
No. 88-322. Ambi co , Inc ., et  al . v . Diamon d  Scienti fic  Co . 

C. A. Fed. Cir. Certiorari dismissed under this Court’s Rule 53. 
Reported below: 848 F. 2d 1220.

Septembe r  23, 1988

Dismissal Under Rule 53
No. 87-796. Cities  Service  Gas  Co . et  al . v . Mobil  Oil  

Corp , et  al . C. A. 10th Cir. Certiorari dismissed under this 
Court’s Rule 53. Reported below: 818 F. 2d 730.

Miscellaneous Order
No. A-216. Preston  v . Florida . Application for stay of 

execution of sentence of death, presented to Just ice  Kennedy , 
and by him referred to the Court, granted pending the timely fil-
ing and disposition by this Court of a petition for writ of certio-
rari. Should the petition for writ of certiorari be denied, this stay 
terminates automatically. In the event the petition for writ of 
certiorari is granted, this stay shall continue pending the sending 
down of the judgment of this Court.

Sept ember  26, 1988
Miscellaneous Orders

No. A-240. Meyers , Guardia n  ad  Litem  v . Lewi s . Ct. 
App. Mich. Application for stay, presented to Just ice  Scalia , 
and by him referred to the Court, denied. Motion of petitioner 
to dispense with printing the petition for writ of certiorari denied.

No. A-244. Lewis  v . Lewis . Ct. App. Mich. Application 
for stay, presented to Justi ce  Scalia , and by him referred to the 
Court, denied.

Septembe r  27, 1988

Dismissal Under Rule 53
No. 87-1782. Gordon  v . United  States . C. A. 11th Cir. 

Certiorari dismissed under this Court’s Rule 53. Reported below: 
817 F. 2d 1538 and 836 F. 2d 1312.
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September 27, 29, 30, 1988 487 U. S.

Miscellaneous Order
No. A-198. Clark  et  al . v . Roemer , Governor  of  Louis i-

ana , et  AL. Application to vacate a stay entered by the United 
States Court of Appeals for the Fifth Circuit, presented to Jus -
tice  Marshall , and by him referred to the Court, denied.

Sep tem ber  29, 1988

Dismissal Under Rule 53
No. 88-297. CNA Casu alty  of  Calif ornia  v . Rouhe . Ct. 

App. Cal., 4th App. Dist. Certiorari dismissed under this 
Court’s Rule 53.

Sep tem ber  30, 1988

Dismissal Under Rule 53
No. 88-110. Brady  v . United  States . C. A. 11th Cir. Cer-

tiorari dismissed under this Court’s Rule 53. Reported below: 844 
F. 2d 795.
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INDEX

ABORTION. See Constitutional Law, VI.

ABUSE OF DISCRETION. See Equal Access to Justice Act; Speedy 
Trial Act of 1974.

ADMISSION TO STATE BAR. See Constitutional Law, X.

ADOLESCENT FAMILY LIFE ACT. See Constitutional Law, VI.

APPEALS.
1. Notices of appeal—Specification of parties. — Failure to file a notice of 

appeal in accordance with Federal Rule of Appellate Procedure 3(c)’s re-
quirement that notice “specify the party or parties taking the appeal” 
presents a jurisdictional bar to appeal. Torres v. Oakland Scavenger Co., 
p. 312.

2. Notices of appeal—Timeliness of prisoners’ filings.—Under Federal 
Rule of Appellate Procedure 4(a)(1), pro se prisoners’ notices of appeal are 
“filed” at moment of delivery to prison authorities for forwarding to district 
court. Houston v. Lack, p. 266.

APPOINTMENTS CLAUSE. See Constitutional Law, I.

ARTICLE III JUDGES. See Constitutional Law, II.

ATTORNEYS. See Constitutional Law, X.

ATTORNEY’S FEES. See Equal Access to Justice Act.

BAR ADMISSIONS. See Constitutional Law, X.

BENEFITS PAYABLE UNDER PENSION PLANS. See Civil Rights 
Act of 1964, 1.

BENEVOLENT ORDERS. See Constitutional Law, V, 2.

BIVENS ACTIONS. See Social Security Act.

CAPITAL PUNISHMENT. See Constitutional Law, IV, XII.

CASE OR CONTROVERSY. See Constitutional Law, V, 1; Standing 
to Sue.

CHARITABLE SOLICITATIONS. See Constitutional Law, VIII, 2.

CIVIL CONTEMPT. See Jurisdiction, 3.
1269
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CIVIL RIGHTS ACT OF 1871. See also Constitutional Law, XVI, 1.
State-action requirement—Physician treating state prison inmates.—A 

physician who is under contract with a State to provide medical services on 
a part-time basis to inmates at a state-prison hospital acts “under color of 
state law,” within meaning of 42 U. S. C. § 1983, when he treats an inmate. 
West v. Atkins, p. 42.

CIVIL RIGHTS ACT OF 1964.
1. Sex discrimination—Effective date of liability for unequal pension 

fund benefits payments. —Arizona Governing Committee for Tax Deferred 
Annuity and Deferred Compensation Plans n . Norris, 463 U. S. 1073— 
which extended principle of Los Angeles Dept, of Water and Power v. 
Manhart, 435 U. S. 702, that unequal pension plan contributions for male 
and female employees based on actuarial tables reflecting women’s greater 
life spans violated Title VII, to unequal benefits payments—establishes 
appropriate date for commencing liability for employer-operated pension 
plans that offered discriminatory payment options, and liability may not be 
imposed for pre-Norris conduct; District Court’s awards of both prejudg-
ment and postjudgment benefits adjustments are impermissible retroac-
tive relief. Florida v. Long, p. 223.

2. Subjective employment selection system—Disparate impact analy-
sis.— Disparate impact analysis may be applied to claims of discrimination 
caused by a subjective or discretionary selection process such as the one 
used by respondent in a case where a black employee seeking promotion to 
supervisory positions was rejected in favor of white applicants. Watson v. 
Fort Worth Bank & Trust, p. 977.
CLAIMS COURT. See Jurisdiction, 2.
CLUBS. See Constitutional Law, V, 2; VII; Standing to Sue.

COLLECTIVE-BARGAINING ACTIVITIES. See Jurisdiction, 1.

COLOR OF LAW. See Civil Rights Act of 1871.
COMPULSION OF LABOR. See Criminal Law, 1.
CONFRONTATION OF WITNESSES. See Constitutional Law, III.

CONSENT DIRECTIVE AUTHORIZING DISCLOSURE OF REC-
ORDS. See Constitutional Law, IX, 2.

CONSTITUTIONAL LAW. See also Civil Rights Act of 1871; Criminal 
Law, 1; Jurisdiction, 4; Social Security Act; Standing to Sue.

I. Appointments Clause.
Ethics in Government Act of 1978—Appointment of independent coun-

sel.— It does not violate Appointments Clause for Congress to vest ap-
pointment of independent counsel in Special Division, a special court cre-
ated by Act. Morrison v. Olson, p. 654.
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CONSTITUTIONAL LAW-Continued.
IL Article III Judges.

Ethics in Government Act of 1978—Special Division’s powers.— Powers 
relating to appointment of independent counsel vested in Special Divi-
sion—a special court created by Act—do not violate Article III, under 
which executive or administrative duties of a nonjudicial nature may not be 
imposed on Article III judges. Morrison v. Olson, p. 654.

III. Confrontation of Witnesses.
Sexual assault charge— Use of screen to separate witnesses from defend-

ant.— Defendant’s right to “confront,” face-to-face, witnesses giving evi-
dence against him at trial was violated when screen was placed between 
him and child sexual abuse victims during their testimony, which screen 
blocked him from their sight but allowed him to see them dimly and hear 
them; however, case is remanded for State Supreme Court to determine 
whether such error was harmless beyond a reasonable doubt. Coy v. 
Iowa, p. 1012.

IV. Cruel and Unusual Punishment.

1. Death sentence—Conviction of 15-year-old.— Judgment affirming 
conviction of, and death sentence given to, petitioner, who was 15 years old 
at time he committed murder, is vacated. Thompson v. Oklahoma, p. 815.

2. Death sentence—Instructions on mitigating evidence.—In a habeas 
corpus action, Court of Appeals’ judgment that a jury’s consideration of 
mitigating evidence was not limited in violation of Eighth Amendment by 
Texas trial court’s failure to give certain jury instructions requested by pe-
titioner in sentencing phase of his capital trial, is affirmed. Franklin v. 
Lynaugh, p. 164.

V. Equal Protection of the Laws.
1. Charges for schoolbus services. —Appellant mother and daughter 

were not estopped from challenging North Dakota law allowing certain 
school districts to charge for schoolbus service by fact that mother had 
signed bus service contracts, and such signing did not render case moot; 
however, law does not violate Equal Protection Clause. Kadrmas v. Dick-
inson Public Schools, p. 450.

2. Exemption from local discrimination law for “distinctly private” 
clubs.—Exemption for benevolent orders and religious corporations, 
deemed to be “distinctly private,” from coverage under New York City law 
forbidding discrimination in certain private clubs does not violate Equal 
Protection Clause, since city council could have reasonably believed that 
exempted organizations are different in kind from appellant association’s 
members. New York State Club Assn., Inc. v. New York City, p. 1.
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CONSTITUTIONAL LAW-Continued.
VI. Establishment of Religion.

Adolescent Family Life Act—Act—which authorizes federal grants to 
certain organizations for services as to, and research on, premarital adoles-
cent sexual relations and pregnancy if, inter alia, grantee furnishes certain 
specified services, involves religious organizations in program, and does 
not use funds for family planning services or promotion of abortion—does 
not, on its face, violate Establishment Clause; however, case is remanded 
for further consideration whether Act, as applied, violates Clause. Bowen 
v. Kendrick, p. 589.

VII. Freedom of Association.
Private clubs and associations—Facial attack on local antidiscrimina-

tion law. —Appellant association’s facial First Amendment attack on New 
York City law forbidding discrimination by certain private clubs fails inso-
far as it is based on a claim that law is invalid in all of its applications and 
insofar as it is based on a claim that law is overbroad in that it applies to 
“distinctly private” clubs. New York State Club Assn., Inc. v. New York 
City, p. 1.

VIII. Freedom of Speech.
1. Ban on picketing before private residence.—Local ordinance making 

it “unlawful for any person to engage in picketing before or about” an indi-
vidual’s residence is not facially invalid under First Amendment, since it is 
content neutral, leaves open ample alternative channels of communication, 
and serves significant government interest of protecting residential pri-
vacy. Frisby v. Schultz, p. 474.

2. State Charitable Solicitations Act—Legality of fees—Disclosure and 
licensing requirements. — Act is unconstitutional insofar as it uses percent-
ages to determine legality of professional fundraisers’ fees, requires that 
such fundraisers disclose to potential donors gross percentage of revenues 
retained in prior charitable solicitations, and requires that such fundraisers 
be licensed before engaging in solicitation. Riley v. National Federation 
of Blind of North Carolina, p. 781.

IX. Privilege Against Self-Incrimination.
1. Motion to quash subpoena—Production of corporate records. —Where 

federal grand jury issued a subpoena to petitioner as corporations’ presi-
dent to produce corporate records, he could not resist subpoena on ground 
that act of production would incriminate him in violation of Fifth Amend-
ment. Braswell v. United States, p. 99.

2. Requiring target of investigation to authorize disclosure of bank 
records. — A District Court order compelling a grand jury investigation tar-
get to sign a consent directive authorizing foreign banks to disclose records
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CONSTITUTIONAL LAW-Continued.
of his accounts, without identifying those documents or acknowledging 
their existence, did not violate target’s Fifth Amendment privilege against 
self-incrimination, since such a directive is not testimonial in nature. Doe 
v. United States, p. 201.

X. Privileges and Immunities Clause.
Residency requirement for admission to Virginia’s Bar. — Virginia’s res-

idency requirement for admission to State’s bar without examination vio-
lates Privileges and Immunities Clause. Supreme Court of Virginia v. 
Friedman, p. 59.

XL Right to Counsel.
Postindictment questioning. — Petitioner’s interrogation following his in-

dictment did not violate his Sixth Amendment right to counsel, since he did 
not seek to have counsel present; since State, by admonishing him with 
Miranda warnings, met its burden of showing that his waiver was “know-
ing and intelligent”; and since right to counsel is not “superior” to, or “more 
difficult” to waive, than its Fifth Amendment counterpart. Patterson v. 
Illinois, p. 285.

XII. Right to Impartial Jury.
Capital case—Removal of juror for cause.—In a capital case, trial 

court’s error in failing to remove for cause prospective juror who had de-
clared that he would vote to impose death automatically if jury found peti-
tioner guilty did not abridge petitioner’s Sixth and Fourteenth Amendment 
right to an impartial jury, since petitioner’s peremptory challenge removed 
him as effectively as if trial court had done so, and did not abridge petition-
er’s Fourteenth Amendment due process rights by arbitrarily depriving 
him of his full complement of peremptory challenges. Ross v. Oklahoma, 
p. 81.

XIII. Right to Jury Trial.
Necessity for remand for trial on defense formulated by Court of Ap-

peals. —Although defense formulated by Court of Appeals differed from in-
structions given by District Court to jury at trial, Seventh Amendment 
guarantee of jury trial does not require that case be remanded for trial on 
new theory if evidence presented in first trial would not suffice, as a matter 
of law, to support a jury verdict under properly formulated defense. 
Boyle v. United Technologies Corp., p. 500.

XIV. Searches and Seizures.
Evidence initially discovered during an illegal entry.— Fourth Amend-

ment does not require suppression of evidence initially discovered during 
police officers’ illegal entry of private premises, if that evidence is also dis-
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covered during a later search pursuant to a valid warrant that is wholly 
independent of initial illegal entry. Murray v. United States, p. 533.

XV. Separation of Powers.
Ethics in Government Act of 1978—Interference with Executive Branch 

functions.—Independent counsel provisions of Act do not violate separa- 
tion-of-powers principles by impermissibly interfering with Executive 
Branch functions, such as removal of executive officials. Morrison v. 
Olson, p. 654.
XVI. Supremacy Clause.

1. Civil Rights Act of 1871—Pre-emption of state law.— Because Wis-
consin notice-of-claim statute—which requires that certain notice provi-
sions be met before suit can be brought in state court against a state or 
local government entity—conflicts in both its purpose and effects with 42 
U. S. C. § 1983’s remedial objectives, and because its enforcement in state-
court actions will frequently and predictably produce different outcomes in 
§ 1983 litigation based solely on whether a claim is asserted in state or fed-
eral court, it is pre-empted pursuant to Supremacy Clause when a § 1983 
action is brought in a state court. Felder v. Casey, p. 131.

2. Federal Energy Regulatory Commission (FERC) proceedings—Pre-
emption of state proceedings.— FERC proceedings resulting in an order 
allocating costs of a nuclear powerplant among specified state utilities pre-
empted State Public Service Commission from conducting prudence in-
quiry before approving rate increase to pay for FERC-mandated power. 
Mississippi Power & Light Co. v. Mississippi ex rel. Moore, p. 354.

3. Uniquely federal interests—Pre-emption of state tort law.— Even in 
absence of federal legislation specifically immunizing Government contrac-
tors, federal law can shield contractors from liability for design defects in 
military equipment, since procurement of equipment by United States is 
an area of “uniquely federal interest” in which state law is pre-empted and 
replaced, where necessary, by federal law of a content prescribed (without 
a specific statutory directive) by courts. Boyle v. United Technologies 
Corp., p. 500.
CONTEMPT JUDGMENTS. See Jurisdiction, 4.

CONTRACTORS’ LIABILITY FOR DESIGN DEFECTS IN GOV-
ERNMENT’S EQUIPMENT. See Constitutional Law, XVI, 3.

CONTRACTS. See Venue.
CORPORATE RECORDS. See Constitutional Law, IX, 1.
COURTS OF APPEALS. See Appeals; Constitutional Law, XIII;

Equal Access to Justice Act; Jurisdiction, 2, 4; Speedy Trial Act of 
1974.
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CRIMINAL LAW. See also Constitutional Law, III, IV, XI, XII, XIV;
Speedy Trial Act of 1974.

1. Enforcement of Thirteenth Amendment—Meaning of “involuntary 
servitude.”—For purposes of criminal prosecutions under federal laws 
prohibiting individuals from conspiring to prevent persons from exercising 
their Thirteenth Amendment right to be free from involuntary servitude 
and from knowingly holding them in involuntary servitude, “involuntary 
servitude” means a condition of servitude in which victim is forced to work 
for defendant by use or threat of physical restraint or physical injury or by 
use or threat of coercion through law or legal process. United States v. 
Kozminski, p. 931.

2. Prosecutorial misconduct—Dismissal of indictment.— Where record 
does not support conclusion that defendants were prejudiced by prosecuto-
rial misconduct before grand jury, District Court lacked authority to in-
voke its supervisory authority to dismiss indictment. Bank of Nova Scotia 
v. United States, p. 250.
CRUEL AND UNUSUAL PUNISHMENT. See Constitutional Law, 

IV.
CUSTODIAN OF CORPORATE RECORDS AS PROTECTED BY 

PRIVILEGE AGAINST SELF-INCRIMINATION. See Constitu-
tional Law, IX, 1.

DAMAGES. See Social Security Act.
DEATH PENALTY. See Constitutional Law, IV, XII.

DEFECTS IN MILITARY EQUIPMENT. See Constitutional Law, 
XVI, 3.

DISABILITY BENEFITS. See Social Security Act.
DISCRETIONARY EMPLOYMENT SELECTION PROCESSES. See 

Civil Rights Act of 1964, 2.
DISCRIMINATION ON BASIS OF RACE. See Civil Rights Act of 

1964, 2.
DISCRIMINATION ON BASIS OF SEX. See Civil Rights Act of 1964, 

1.
DISMISSAL OF INDICTMENTS. See Criminal Law, 2; Speedy Trial 

Act of 1974.
DISPARATE IMPACT ANALYSIS OF EMPLOYMENT DIS-

CRIMINATION CLAIMS. See Civil Rights Act of 1964, 2.

DISTRICT COURTS. See Criminal Law, 2; Equal Access to Justice 
Act; Jurisdiction, 2-4; Speedy Trial Act of 1974.

DIVERSITY JURISDICTION. See Venue.
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DUE PROCESS. See Constitutional Law, XII; Social Security Act.
DUTY OF FAIR REPRESENTATION. See Jurisdiction, 1.
EFFECTIVE DATE OF LIABILITY FOR DISCRIMINATORY 

EMPLOYER-OPERATED PENSION PLANS. See Civil Rights 
Act of 1964, 1.

EIGHTH AMENDMENT. See Constitutional Law, IV.

ELECTRIC POWER RATES. See Constitutional Law, XVI, 2.
EMPLOYER AND EMPLOYEES. See Civil Rights A(<t of 1964.

EMPLOYMENT DISCRIMINATION. See Civil Rights Act of 1964.

EQUAL ACCESS TO JUSTICE ACT.
Standard of review—Meaning of substantial justification—’’Special fac-

tors” used to increase reimbursement rate.— In an action arising out of Sec-
retary of Housing and Urban Development’s decision not to implement a 
subsidy program authorized by statute, Court of Appeals correctly applied 
an abuse-of-discretion standard in reviewing District Court’s determina-
tion that Secretary’s decision was not “substantially justified” under Act; 
statutory phrase “substantially justified” means justified in substance or in 
the main—that is, justified to a degree that could satisfy a reasonable per-
son; while District Court did not abuse its discretion in finding that Gov-
ernment’s position was not substantially justified, it did abuse its discre-
tion in fixing amount of attorney’s fees, since none of reasons court relied 
on to increase reimbursement rate above statutory maximum was a “spe-
cial factor” within Act’s meaning. Pierce v. Underwood, p. 552.
EQUAL PROTECTION OF THE LAWS. See Constitutional Law, V.
ESTABLISHMENT OF RELIGION. See Constitutional Law, VI.
ESTOPPEL. See Constitutional Law, V, 1.
ETHICS IN GOVERNMENT ACT OF 1978. See Constitutional Law,

I, II, XV.
EVIDENCE. See Constitutional Law, XIII, XIV.
EXECUTIVE BRANCH. See Constitutional Law, XV.

FAMILY PLANNING. See Constitutional Law, VI.
FEDERAL COURTS. See Jurisdiction, 1.
FEDERAL ENERGY REGULATORY COMMISSION. See Constitu-

tional Law, XVI, 2.
FEDERAL GRAND JURIES. See Constitutional Law, IX.
FEDERAL RULES OF APPELLATE PROCEDURE. See Appeals.

FEDERAL-STATE RELATIONS. See Constitutional Law, XVI.
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FEDERAL TORT CLAIMS ACT.
Intentional tort exception—Negligence of Government employees in fail-

ing to prevent intentional assault. — Where petitioners’ lawsuit under Act 
was based on alleged negligence of Government employees who failed to 
stop an intoxicated off-duty serviceman from firing rifle at petitioners 
rather than on fact that serviceman himself was a Government employee at 
time he committed intentional assault, petitioners’ claim was not barred by 
Act’s intentional tort exception. Sheridan v. United States, p. 392.
FIFTH AMENDMENT. See Constitutional Law, IX, XL
FIRST AMENDMENT. See Constitutional Law, VI-VIII; Jurisdic-

tion, 1.

FORUM SELECTION. See Venue.
FOURTEENTH AMENDMENT. See Constitutional Law, IV, V, XII.
FOURTH AMENDMENT. See Constitutional Law, XIV.
FREEDOM OF ASSOCIATION. See Constitutional Law, VIL
FREEDOM OF SPEECH. See Constitutional Law, VIII.
FUNDRAISERS. See Constitutional Law, VIII, 2.

GOVERNMENT CONTRACTORS. See Constitutional Law, XVI, 3.
GOVERNMENT EMPLOYEES. See Federal Tort Claims Act; Social 

Security Act.

GRAND JURIES. See Constitutional Law, IX; Criminal Law, 2.
HARMLESS-ERROR DOCTRINE. See Constitutional Law, III.
ILLEGAL SEARCHES AND SEIZURES. See Constitutional Law,

XIV.
IMMUNIZATION OF GOVERNMENT CONTRACTORS FROM LI-

ABILITY. See Constitutional Law, XVI, 3.
IMPARTIAL JURIES. See Constitutional Law, XII.
INDEPENDENT COUNSEL. See Constitutional Law, I, II; Jurisdic-

tion, 4.

INDICTMENTS. See Criminal Law, 2; Speedy Trial Act of 1974.
INTENTIONAL TORTS. See Federal Tort Claims Act.
INTERROGATION OF PRISONERS. See Constitutional Law, XL
INVOLUNTARY SERVITUDE. See Criminal Law, 1.
JURISDICTION. See also Appeals; Standing to Sue.

1. Federal courts—Unfair labor practice charge.—In an action by 
bargaining-unit employees, who were not members of petitioner union,
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JURISDICTION—Continued.
alleging that union’s use of their agency fees, which were paid in lieu of 
union dues, for purposes other than collective-bargaining activities violated 
duty of fair representation, employees’ First Amendment rights, and Na-
tional Labor Relations Act provision permitting a collective-bargaining 
agreement to require all employees in bargaining unit to pay union dues 
whether or not they are union members, courts below had jurisdiction over 
former two claims; although National Labor Relations Board had primary 
jurisdiction over third claim, courts were not precluded from deciding its 
merits insofar as such a decision was necessary to disposition of fair repre-
sentation claim. Communications Workers v. Beck, p. 735.

2. Federal district courts—Medicaid reimbursement claim.— Federal 
district courts, rather than Claims Court, have jurisdiction to review a 
final Department of Health and Human Services order refusing to reim-
burse a State for a category of expenditures under its Medicaid program; 
Court of Appeals erred in not affirming District Court’s judgments in their 
entirety. Bowen v. Massachusetts, p. 879.

3. Federal district courts—Nonparty witness—Defense against civil 
contempt adjudication.—A nonparty witness may defend against a civil 
contempt adjudication for refusing to comply with subpoenas by challeng-
ing a district court’s subject-matter jurisdiction and is not limited to con-
tention that court lacked even colorable jurisdiction to hear suit. United 
States Catholic Conference v. Abortion Rights Mobilization, Inc., p. 72.

4. Supreme Court—Failure to object to consideration of claims’ mer-
its.— On an appeal from a contempt judgment, Supreme Court declines to 
hear appellant’s claim that Court of Appeals lacked authority to consider 
appellees’ constitutional claims, where appellant had failed to object to Dis-
trict Court’s consideration of those claims’ merits. Morrison v. Olson, 
p. 654.

JURY INSTRUCTIONS. See Constitutional Law, IV, 2.

JURY SELECTION. See Constitutional Law, XII.

JURY TRIALS. See Constitutional Law, XIII.

JUVENILES CONVICTED OF CAPITAL CRIMES. See Constitu-
tional Law, IV, 1.

LAWYERS. See Constitutional Law, X.

LICENSING OF CHARITABLE FUNDRAISERS. See Constitutional
Law, VIII, 2.

MEDICAID. See Jurisdiction, 2.

MILITARY EQUIPMENT. See Constitutional Law, XVI, 3.
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MINORS CONVICTED OF CAPITAL CRIMES. See Constitutional 
Law, IV, 1.

MISCONDUCT BY PROSECUTOR. See Criminal Law, 2.

MITIGATING EVIDENCE AT CAPITAL SENTENCING HEARING.
See Constitutional Law, IV, 2.

MOOTNESS. See Constitutional Law, V, 1.

MURDER. See Constitutional Law, IV, XII.

NATIONAL LABOR RELATIONS BOARD. See Jurisdiction, 1.

NEGLIGENCE BY GOVERNMENT EMPLOYEES. See Federal Tort 
Claims Act.

NEW YORK CITY. See Constitutional Law, V, 2; VIL

NONPARTY WITNESSES. See Jurisdiction, 3.

NORTH CAROLINA. See Constitutional Law, VIII, 2.

NORTH DAKOTA. See Constitutional Law, V, 1.

NOTICE-OF-CLAIM STATUTES. See Constitutional Law, XVI, 1.

NOTICES OF APPEAL. See Appeals.

NUCLEAR POWERPLANTS. See Constitutional Law, XVI, 2.

PARTIES. See Appeals, 1.

PENSION PLANS. See Civil Rights Act of 1964, 1.

PEREMPTORY CHALLENGES TO PROSPECTIVE JURORS. See 
Constitutional Law, XII.

PHYSICIANS TREATING PRISON INMATES AS ACTING UNDER 
COLOR OF STATE LAW. See Civil Rights Act of 1871.

PICKETING BANS. See Constitutional Law, VIII, 1.

POSTINDICTMENT QUESTIONING. See Constitutional Law, XI.

POWERPLANTS. See Constitutional Law, XVI, 2.

PRE-EMPTION OF STATE LAW BY FEDERAL LAW. See Constitu-
tional Law, XVI.

PREGNANCY. See Constitutional Law, VI.

PRISONERS. See Appeals, 2; Civil Rights Act of 1871.

PRIVACY RIGHTS. See Constitutional Law, VIII, 1.

PRIVATE CLUBS. See Constitutional Law, V, 2; VII; Standing to 
Sue.
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PRIVILEGE AGAINST SELF-INCRIMINATION. See Constitutional 
Law, IX.

PRIVILEGES AND IMMUNITIES CLAUSE. See Constitutional 
Law, X.

PROCUREMENT OF EQUIPMENT BY UNITED STATES. See Con-
stitutional Law, XVI, 3.

PRODUCTION OF CORPORATE RECORDS. See Constitutional 
Law, IX, 1.

PROFESSIONAL FUNDRAISERS. See Constitutional Law, VIII, 2.

PROMOTIONS. See Civil Rights Act of 1964, 2.

PROSECUTORIAL MISCONDUCT. See Criminal Law, 2.

PRUDENCE INQUIRY BY STATE PUBLIC UTILITY COMMIS-
SION. See Constitutional Law, XVI, 2.

PUBLIC UTILITIES. See Constitutional Law, XVI, 2.

RACIAL DISCRIMINATION. See Civil Rights Act of 1964, 2.

RECORDS PRODUCTION. See Constitutional Law, IX, 1.

REIMBURSEMENT FOR ATTORNEY’S FEES. See Equal Access to 
Justice Act.

RELIGIOUS CORPORATIONS. See Constitutional Law, V, 2.

REMOVAL OF PROSPECTIVE JURORS. See Constitutional Law,
XII.

RESIDENCY REQUIREMENT FOR ADMISSION TO STATE BAR. 
See Constitutional Law, X.

RESIDENTIAL PROPERTY PRIVACY. See Constitutional Law, 
VIII, 1.

RETROACTIVITY OF SUPREME COURT’S JUDGMENTS. See 
Civil Rights Act of 1964, 1.

RIGHT TO COUNSEL. See Constitutional Law, XI.

RIGHT TO IMPARTIAL JURY. See Constitutional Law, XII.

RIGHT TO JURY TRIAL. See Constitutional Law, XIII.

RIGHT TO PRIVACY. See Constitutional Law, VIII, 1.

RIGHT TO SUE. See Standing to Sue.

SCHOOLS. See Constitutional Law, V, 1.

SCREENING WITNESSES’ VIEW OF ACCUSED. See Constitu-
tional Law, III.
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SEARCHES AND SEIZURES. See Constitutional Law, XIV.

SECTION 1983. See Civil Rights Act of 1871; Constitutional Law, 
XVI, 1.

SEPARATION OF POWERS. See Constitutional Law, XV.
SERVITUDE. See Criminal Law, 1.

SEVENTH AMENDMENT. See Constitutional Law, XIII.
SEX DISCRIMINATION. See Civil Rights Act of 1964, 1.

SEXUAL ABUSE OF MINORS. See Constitutional Law, III.

SIXTH AMENDMENT. See Constitutional Law, III, XI, XII.

SOCIAL SECURITY ACT. See also Jurisdiction, 2.
Denial of disability benefits—Constitutional tort.— Improper denial of 

Social Security disability benefits, allegedly resulting from due process vi-
olations by government officials who administered Federal Social Security 
program, cannot give rise to a Bivens cause of action for money damages 
against those officials. Schweiker v. Chilicky, p. 412.

SOLICITATION OF CHARITABLE CONTRIBUTIONS. See Con-
stitutional Law, VIII, 2.

SPECIAL DIVISION. See Constitutional Law, I, II.

“SPECIAL FACTOR” UNDER EQUAL ACCESS TO JUSTICE ACT.
See Equal Access to Justice Act.

SPEEDY TRIAL ACT OF 1974.
District courts—Dismissal of indictments—Abuse of discretion.— Act — 

which requires that an indictment be dismissed if defendant is not brought 
to trial within a 70-day period—establishes framework which guides dis-
trict court determinations whether to dismiss with or without prejudice 
and appellate review of such determinations; analyzing record within such 
framework, District Court abused its discretion in deciding to bar respond-
ent’s reprosecution and Court of Appeals erred in holding otherwise. 
United States v. Taylor, p. 326.

STANDARD OF REVIEW. See Equal Access to Justice Act.

STANDING TO SUE.
Consortium of private clubs and associations. — A nonprofit association 

consisting of a consortium of private clubs and associations has standing to 
challenge, on behalf of its members, constitutionality of a New York City 
law forbidding discrimination by certain private clubs, since those mem-
bers would otherwise have standing to sue in their own right. New York 
State Club Assn., Inc. v. New York City, p. 1.
STATE ACTION. See Civil Rights Act of 1871.
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STATE BAR ADMISSIONS. See Constitutional Law, X.

SUBJECTIVE EMPLOYMENT SELECTION PROCESSES. See
Civil Rights Act of 1964, 2.

SUBJECT-MATTER JURISDICTION. See Jurisdiction, 3.

SUBPOENAS. See Constitutional Law, IX, 1; Jurisdiction, 3.

“SUBSTANTIALLY JUSTIFIED” UNDER EQUAL ACCESS TO JUS-
TICE ACT. See Equal Access to Justice Act.

SUPPRESSION OF EVIDENCE. See Constitutional Law, XIV.

SUPREMACY CLAUSE. See Constitutional Law, XVI.

SUPREME COURT. See Civil Rights Act of 1964, 1; Jurisdiction, 4.

THIRTEENTH AMENDMENT. See Criminal Law, 1.

TIMELINESS OF APPEAL. See Appeals, 2.

TITLE VII OF CIVIL RIGHTS ACT OF 1964. See Civil Rights Act of 
1964.

TORTS. See Constitutional Law, XVI, 3; Federal Tort Claims Act; 
Social Security Act.

TRANSFER OF CIVIL ACTIONS. See Venue.

TRIAL BY JURY. See Constitutional Law, XIII.

UNFAIR LABOR PRACTICE CHARGES. See Jurisdiction, 1.

UNIONS. See Jurisdiction, 1.

UNIQUELY FEDERAL INTERESTS. See Constitutional Law, XVI, 
3.

UTILITIES. See Constitutional Law, XVI, 2.

VENUE.
Diversity jurisdiction—Contractual forum-selection clause—Applica-

tion of state or federal law.—In a diversity action, 28 U. S. C. § 1404(a)— 
under which motions to transfer civil actions are adjudicated—rather than 
state law governs decision whether to give effect to parties’ contractual 
forum-selection clause and transfer case according to terms of agreement. 
Stewart Organization, Inc. v. Ricoh Corp., p. 22.

VIRGINIA. See Constitutional Law, X.

WISCONSIN. See Constitutional Law, XVI, 1.

WITNESSES. See Constitutional Law, III; Jurisdiction, 3.



INDEX 1283

WORDS AND PHRASES.
1. “Involuntary servitude.” 18 U. S. C. §§241, 1584. United States 

v. Kozminski, p. 931.
2. “Special factor.” Equal Access to Justice Act, 28 U. S. C. § 2412(d) 

(2)(A)(ii). Pierce v. Underwood, p. 552.
3. “Substantially justified. ” Equal Access to Justice Act, 28 U. S. C. 

§ 2412(d)(1)(A). Pierce v. Underwood, p. 552.
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