
ORDERS FROM JUNE 20 THROUGH 
SEPTEMBER 30, 1988

June  20, 1988
Affirmed on Appeal

No. 87-170. Copley  et  al . v . Heil -Quaker  Corp , et  al . 
Affirmed on appeal from C. A. 6th Cir. Bendix Autolite Corp. 
v. Midwesco Enterprises, Inc., 486 U. S. 888 (1988). Reported 
below: 818 F. 2d 866.
Appeals Dismissed

No. 87-1582. Fitzgera ld  v . Montana  Department  of  
Fami ly  Services  et  al . Appeal from Sup. Ct. Mont, dismissed 
for want of properly presented federal question. Reported below: 
228 Mont. 184, 741 P. 2d 770.

No. 87-1654. Carkul is  v . Montana  et  al . Appeal from 
Sup. Ct. Mont, dismissed for want of jurisdiction. Reported 
below: 229 Mont. 265, 746 P. 2d 604.

No. 87-1802. Vetter  v . City  of  Bisma rck . Appeal from 
Sup. Ct. N. D. dismissed for want of substantial federal question. 
Reported below: 417 N. W. 2d 186.

No. 87-6335. Sivley  v. Texas . Appeal from C. A. 5th Cir. 
dismissed for want of jurisdiction. Treating the papers whereon 
the appeal was taken as a petition for writ of certiorari, certiorari 
denied. Reported below: 831 F. 2d 1059.
Certiorari Granted—Vacated and Remanded

No. 87-1621. United  States  Inte rnal  Revenu e  Service  
et  al . v. Long  et  vir . C. A. 9th Cir. Certiorari granted, 
judgment vacated, and case remanded for further consideration in 
light of Church of Scientology of California v. IRS, 484 U. S. 9 
(1987). Just ice  Kenne dy  took no part in the consideration or 
decision of this case. Reported below: 825 F. 2d 225.

No. 87-6760. Burr  v . Florida . Sup. Ct. Fla. Motion of 
petitioner for leave to proceed in forma pauperis granted. Cer-
tiorari granted, judgment vacated, and case remanded for further 
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consideration in light of Johnson v. Mississippi, 486 U. S. 578 
(1988). Reported below: 518 So. 2d 903.
Miscellaneous Orders

No. A-610. Nevi lle  v . Mollen  et  al . Application for 
injunction, addressed to Justi ce  Brennan  and referred to the 
Court, denied.

No. A-789. Neville  v . Mollen  et  al . C. A. 2d Cir. 
Application for stay and other relief, addressed to Justi ce  Bren -
nan  and referred to the Court, denied.

No. A-895 (87-7083). Martinez  v . United  States . C. A. 
11th Cir. Application for stay, addressed to Justi ce  Brennan  
and referred to the Court, denied.

No. A-928. Grace y  v. Day  et  al . Application for injunction 
and other relief, addressed to Justi ce  Kennedy  and referred to 
the Court, denied.

No. D-684. In  re  Disbarment  of  Schultz . Disbarment 
entered. [For earlier order herein, see 485 U. S. 973.]

No. D-702. In  re  Dis barm ent  of  Sierra . Disbarment 
entered. [For earlier order herein, see 485 U. S. 1002.]

No. D-705. In  re  Disbarment  of  Seaman . Roger George 
Seaman, of Chicago, Ill., having requested to resign as a member 
of the Bar of this Court, it is ordered that his name be stricken 
from the roll of attorneys admitted to practice before the Bar of 
this Court. The rule to show cause, heretofore issued on April 
25, 1988 [485 U. S. 1019], is hereby discharged.

No. D-716. In  re  Disbarment  of  Tirel li . It is ordered 
that Louis Anthony Tirelli, of Spring Valley, N. Y., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-717. In  re  Disbarment  of  Alfi eri . It is ordered 
that Richard Joseph Alfieri, of Fort Lauderdale, Fla., be sus-
pended from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-718. In  re  Disbarment  of  Morales . It is ordered 
that Frank C. Morales, of Los Angeles, Cal., be suspended from
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the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-719. In  re  Disbarment  of  Ezrin . It is ordered that 
Herbert Stanley Ezrin, of Potomac, Md., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. 87-548. Trans  World  Airlines , Inc . v . Indep endent  
Federatio n  of  Flight  Atte ndant s . C. A. 8th Cir. [Certio-
rari granted, 485 U. S. 958.] Motion of the Solicitor General for 
leave to participate in oral argument as amicus curiae and for 
divided argument granted.

No. 87-984. Shell  Oil  Co . v . Iowa  Departm ent  of  Reve -
nue . Sup. Ct. Iowa. [Probable jurisdiction noted, 484 U. S. 
1058.] Motion of the Solicitor General for leave to participate in 
oral argument as amicus curiae and for divided argument granted.

No. 87-1245. Texas  Monthly , Inc . v . Bullock , Comp trol -
ler  of  Public  Accoun ts  of  the  State  of  Texas , et  al . Ct. 
App. Tex., 3d Dist. [Probable jurisdiction noted, 485 U. S. 958.] 
Motion of Magazine Publishers of America, Inc., for leave to file a 
brief as amicus curiae granted.

No. 87-1252. H. J. Inc . et  al . v . Northw est ern  Bell  
Telephone  Co . et  al . C. A. 8th Cir. [Certiorari granted, 485 
U. S. 958.] Motion of petitioners for divided argument denied.

No. 87-1661. ASARCO Inc . et  al . v . Radish  et  al . Sup. 
Ct. Ariz. The Solicitor General is invited to file a brief in this 
case expressing the views of the United States. Just ice  O’Con -
nor  took no part in the consideration or decision of this order.

No. 87-6814. In  re  Zuschlag . Petition for writ of manda-
mus denied.
Certiorari Granted

No. 87-1437. Blanton  et  al . v . City  of  North  Las  Vegas , 
Nevada . Sup. Ct. Nev. Certiorari granted. Reported below: 
103 Nev. 623, 748 P. 2d 494.

No. 87-1816. Gree n  v . Bock  Laundry  Machine  Co . C. A.
3d Cir. Certiorari granted. Reported below: 845 F. 2d 1011.
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No. 87-1614. Martin  et  al . v . Wilks  et  al .;
No. 87-1639. Perso nnel  Board  of  Jeff erson  County , Al -

abama , et  al . v. Wilks  et  al .; and
No. 87-1668. Arrington  et  al . v . Wilks  et  al . C. A. 11th 

Cir. Certiorari granted limited to Question 1 presented by each 
petition, cases consolidated, and a total of one hour allotted for 
oral argument. Reported below: 833 F. 2d 1492.

No. 87-1622. Brendale  v . Confederate d Tribes  and  
Bands  of  the  Yakima  Indian  Nation  et  al .;

No. 87-1697. Wilki nson  v . Confederate d Tribes  and  
Bands  of  the  Yakima  Indian  Nation  et  al .; and

No. 87-1711. Count y  of  Yakim a  et  al . v . Conf ederated  
Tribes  and  Bands  of  the  Yakima  Indian  Nation  et  al . 
C. A. 9th Cir. Certiorari granted, cases consolidated, and a total 
of one hour allotted for oral argument. Reported below: 828 F. 
2d 529.
Certiorari Denied. (See also No. 87-6335, supra.)

No. 86-1725. One  Lear  Jet  Airc raf t , Serial  No . 35A-280, 
Regis tratio n  No . YN-BVO, et  al . v . United  States ; and

No. 87-1608. One  Lear  Jet  Airc raf t , Serial  No . 35A-280, 
Regis tratio n  No . YN-BVO, et  al . v . United  States . C. A. 
Uth Cir. Reported below: No. 86-1725, 808 F. 2d 765; No. 
87-1608, 836 F. 2d 1571.

No. 87-171. Copley  et  al . v . Heil -Quaker  Corp , et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 818 F. 2d 
866.

No. 87-706. Le  aman  v. Ohio  Department  of  Mental  Re -
tarda tion  and  Devel opme ntal  Disabi lities  et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 825 F. 2d 946.

No. 87-843. Ferrar i , Adminis trator  of  the  Estate  of  
Ferrar i v . Woodside  Receiving  Hosp ital  et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 827 F. 2d 769.

No. 87-846. Davis  et  al . v . Off icial  Unsecu red  Credi -
tors ’ Commi ttees  for  Kenda  vis  Holding  Co . et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 830 F. 2d 1128.

No. 87-1180. United  States  v . Baker  et  ux . C. A. 9th 
Cir. Certiorari denied. Reported below: 817 F. 2d 560.
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No. 87-1439. Revi e v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 834 F. 2d 1198.

No. 87-1525. Pacif ic  Fruit  Express  and  Union  Pacific  
Fruit  Expre ss  Joint  Protective  Board , Brotherhoo d  Rail -
way  Carmen  Divis ion , Transp ortati on  Communi catio ns  In -
ternat ional  Union  v . Union  Pacific  Fruit  Expre ss  Co . 
et  AL. C. A. 9th Cir. Certiorari denied. Reported below: 826 
F. 2d 920.

No. 87-1556. Nates  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 831 F. 2d 860.

No. 87-1593. Norman ’s Count ry  Market , Inc ., et  al . v . 
Mc Laughlin , Secretary  of  Labor . C. A. 11th Cir. Certio-
rari denied. Reported below: 835 F. 2d 823.

No. 87-1599. Cecil  et  al . v . United  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 836 F. 2d 1431.

No. 87-1600. Pennin gton  et  al . v . Mc Laughlin , Secre -
tary  of  Labor . C. A. 5th Cir. Certiorari denied. Reported 
below: 832 F. 2d 909.

No. 87-1603. Romano  v . Merrill  Lynch , Pierce , Fenner  
& Smit h  et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 834 F. 2d 523.

No. 87-1657. Musso et  al ., Trustees  of  Teams ters  Local  
#641 Pension  Fund  v . Baker , Secreta ry  of  the  Treas ury , 
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 834 
F. 2d 78.

No. 87-1669. Dugger , Secre tary , Florid a  Depart ment  
of  Correc tions  v . Agan . C. A. 11th Cir. Certiorari denied. 
Reported below: 835 F. 2d 1337.

No. 87-1751. Bennett  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 836 F. 2d 1314.

No. 87-1758. Meyers  Indus tries , Inc . v . National  Labor  
Relati ons  Board  et  al . C. A. D. C. Cir. Certiorari denied. 
Reported below: 266 U. S. App. D. C. 385, 835 F. 2d 1481.

No. 87-1768. Breeden  v . Muncy , Warden . C. A. 4th Cir. 
Certiorari denied. Reported below: 838 F. 2d 465.
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No. 87-1771. Richards  v . Nicholson , Perso nal  Repre -
sentat ive  of  the  Estate  of  Richards . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 68 Md. App. 737.

No. 87-1772. Schuylkill  Count y Tax  Claim  Bureau  
et  al . v. Tremont  Towns hip  et  al . Pa. Commw. Ct. Certio-
rari denied. Reported below: 104 Pa. Commw. 338, 522 A. 2d 
102.

No. 87-1773. Pende r  Count y  Board  of  Education  et  al . 
v. Piver . C. A. 4th Cir. Certiorari denied. Reported below: 
835 F. 2d 1076.

No. 87-1774. Metrop olit an  Count y  Board  of  Educat ion  
of  Nash ville  and  Davids on  Count y , Tennessee , et  al . v . 
Tennes se e et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below: 836 F. 2d 986.

No. 87-1776. Perkins  v . Eastern  Nebraska  Human  Serv -
ices  Agency . C. A. 8th Cir. Certiorari denied. Reported 
below: 845 F. 2d 1026.

No. 87-1778. Sckolnick  v. Harlow  et  al . C. A. 1st Cir. 
Certiorari denied. Reported below: 836 F. 2d 1340.

No. 87-1787. City  of  Long  Beach  v . Southw est  Aircraft  
Services , Inc . C. A. 9th Cir. Certiorari denied. Reported 
below: 831 F. 2d 848.

No. 87-1792. Ganoe  et  al . v . Lummis , Temp orary  Admin -
ist rator  of  the  Estate  of  Hughe s . C. A. 2d Cir. Certio-
rari denied. Reported below: 841 F. 2d 1116.

No. 87-1798. Equita ble  Life  Assura nce  Soci ety  of  the  
United  States  v . Marshall  Durbi n  Food  Corp . C. A. 11th 
Cir. Certiorari denied. Reported below: 834 F. 2d 949.

No. 87-1809. Hoff man  v . Glidden  Coatings  & Resi ns  
Divis ion  of  SCM Corp . C. A. 6th Cir. Certiorari denied. 
Reported below: 838 F. 2d 470.

No. 87-1813. Grif fin  v . United  States . Ct. Mil. App. 
Certiorari denied. Reported below: 25 M. J. 423.

No. 87-1819. Varanese  v . Gall  et  al . Sup. Ct. Ohio. 
Certiorari denied. Reported below: 35 Ohio St. 3d 78, 518 N. E. 
2d 1177.
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No. 87-1822. Davidson  et  al . v . United  State s  Depart -
ment  of  Energy  et  al . C. A. 6th Cir. Certiorari denied. 
Reported below: 838 F. 2d 850.

No. 87-1861. Green , City  Clerk , Highland  Park , Michi -
gan , et  al . v. Frankli n  et  al . Sup. Ct. Mich. Certiorari 
denied. Reported below: 429 Mich. 856.

No. 87-1874. Denson  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 838 F. 2d 1212.

No. 87-1878. Thornton  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 842 F. 2d 335.

No. 87-1879. Noel  v . Bowe n , Secretary  of  Health  and  
Human  Services . C. A. 2d Cir. Certiorari denied. Reported 
below: 838 F. 2d 1203.

No. 87-1899. Qures hi  v . National  Savings  & Trust  Co . 
et  al . C. A. D. C. Cir. Certiorari denied. Reported below: 
266 U. S. App. D. C. 120, 833 F. 2d 370.

No. 87-1924. WlLMSHURST ET AL. V. CHEVROLET MOTOR DI-
VISION, General  Motors  Corp . C. A. 9th Cir. Certiorari 
denied. Reported below: 835 F. 2d 1437.

No. 87-5868. Mille r  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 823 F. 2d 555.

No. 87-6238. Thorn e v . Lockhart , Directo r , Arkansas  
Departm ent  of  Correction . C. A. 8th Cir. Certiorari 
denied.

No. 87-6356. Shabazz  v . Thurman , Super intenden t , 
California  Inst itut ion  for  Men , et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 833 F. 2d 149.

No. 87-6468. Zimm erlee  v . Maass , Super intenden t , Ore -
gon  State  Penitentiary . C. A. 9th Cir. Certiorari denied. 
Reported below: 831 F. 2d 183.

No. 87-6486. Levert  v . Estel le , Warden , et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 835 F. 2d 1435.

No. 87-6588. Step hany  v . Wagner  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 835 F. 2d 497.
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No. 87-6640. Bronson  v . Doknov itch  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 835 F. 2d 282.

No. 87-6655. Smal ls  v . South  Carol ina . Sup. Ct. S. C. 
Certiorari denied.

No. 87-6680. Colli ns  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 837 F. 2d 477.

No. 87-6839. Kramer  v . Secret ary , United  States  De -
partme nt  of  the  Army , et  al . C. A. 2d Cir. Certiorari 
denied. Reported below: 827 F. 2d 765.

No. 87-6847. Behring  v . Lynaugh , Dire ctor , Texas  De -
partme nt  of  Correct ions . C. A. 5th Cir. Certiorari denied. 
Reported below: 841 F. 2d 394.

No. 87-6853. Williams  v . Pennsy lvania . Sup. Ct. Pa. 
Certiorari denied. Reported below: 514 Pa. 124, 522 A. 2d 1095.

No. 87-6857. Williams  v . Lane  et  al . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 840 F. 2d 920.

No. 87-6860. Walen  v . Michi gan . Ct. App. Mich. Certio-
rari denied.

No. 87-6864. Spence r  v . Illino is . C. A. 7th Cir. Certio-
rari denied.

No. 87-6870. Fis her  v . Slate , Judge , Morgan  County  
Circuit , et  al . C. A. 11th Cir. Certiorari denied.

No. 87-6871. Glave  v . Kellogg  Foundation  Board  of  
Trustees  et  al . C. A. 6th Cir. Certiorari denied. Reported 
below: 840 F. 2d 17.

No. 87-6872. Boshel l  v . Wils on , Judge , Walker  County , 
et  AL. C. A. 11th Cir. Certiorari denied.

No. 87-6875. Trotz  v . Pennsylvani a  Unemploy ment  Com -
pen sat ion  Board  of  Review . C. A. 3d Cir. Certiorari de-
nied. Reported below: 845 F. 2d 1016.

No. 87-6876. Robertson  v . Rohr  Indus tries , Inc . C. A. 
9th Cir. Certiorari denied. Reported below: 838 F. 2d 474.

No. 87-6877. Esparza  v . Glenn  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 841 F. 2d 394.
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No. 87-6881. Seals  v . Zimmerm an , Superi ntendent , 
State  Correct ional  Instituti on  and  Diagnos tic  and  
Class if icati on  Center  at  Graterf ord , Pennsy lvania . 
C. A. 3d Cir. Certiorari denied. Reported below: 845 F. 2d 
1015.

No. 87-6883. Fowl er  v . Nagle , Warden , et  al . C. A. 
11th Cir. Certiorari denied. Reported below: 837 F. 2d 1093.

No. 87-6885. Willi ams  v . Distr ict  of  Columbia  Depart -
ment  of  Employment  Servi ces . Ct. App. D. C. Certiorari 
denied.

No. 87-6887. Mc Farland  v . Illi nois . App. Ct. Ill., 4th 
Dist. Certiorari denied. Reported below: 161 Ill. App. 3d 163, 
514 N. E. 2d 72.

No. 87-6892. Robinson  v . Zimm erman , Superintendent , 
State  Correctio nal  Insti tution  and  Diagnostic  and  
Class if icati on  Cente r  at  Graterf ord , Pennsylvania , et  
al . C. A. 3d Cir. Certiorari denied. Reported below: 845 
F. 2d 1014.

No. 87-6894. Dortch  et  al . v . O’Leary , Warden , et  al . 
C. A. 7th Cir. Certiorari denied.

No. 87-6896. Erickson  v . Washi ngton . Ct. App. Wash. 
Certiorari denied. Reported below: 48 Wash. App. 1079.

No. 87-6912. Waters  v . Neuber t  et  al . C. A. 3d Cir. 
Certiorari denied.

No. 87-6923. Villarr ubia  v . United  States  Postal  Of -
fices  et  AL. C. A. 5th Cir. Certiorari denied. Reported 
below: 840 F. 2d 13.

No. 87-6936. Gomez  De Sierra  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 845 F. 2d 1017.

No. 87-6946. Ferna ndez  v . United  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 837 F. 2d 1092.

No. 87-6959. Mc Gee  v . Randal l  Divis ion  of  Textron , 
Inc ., of  Grenada , Mis si ss ippi . C. A. 5th Cir. Certiorari 
denied. Reported below: 837 F. 2d 1365.
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No. 87-6966. King  v . United  States . Ct. App. D. C. Cer-
tiorari denied.

No. 87-6968. Foster  v . Wells , Warden . C. A. 6th Cir. 
Certiorari denied.

No. 87-6969. Cline  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 833 F. 2d 1008.

No. 87-6971. Arcidiac ono  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 838 F. 2d 474.

No. 87-6976. Patte rson  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 841 F. 2d 1408.

No. 87-1200. Board  of  Trustees  of  Alabama  State  Uni -
vers ity  et  al . v. Auburn  Universi ty  et  al . C. A. 11th Cir. 
Motion of respondent Auburn University to strike reply brief 
denied. Certiorari denied. Reported below: 828 F. 2d 1532.

No. 87-1532. Armont rout , Warden  v . Litt le . C. A. 8th 
Cir. Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 835 F. 2d 1240.

No. 87-1785. Mayo  Clin ic  et  al . v . Hughes  et  vir . C. A. 
8th Cir. Certiorari denied. Justi ce  Blackm un  took no part in 
the consideration or decision of this petition. Reported below: 
834 F. 2d 713.

No. 87-1786. Carpent ers  46 Northern  Calif ornia  Coun -
ties  Joint  Apprenti ces hip  and  Traini ng  Commit tee  and  
Train ing  Board  v . Eldredge . C. A. 9th Cir. Motion of re-
spondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 833 F. 2d 1334.

No. 87-6393. Faraga  v . Mis si ss ippi . Sup. Ct. Miss.;
No. 87-6794. Locket t  v . Missi ssip pi (two cases). Sup. Ct. 

Miss.; and
No. 87-6848. Livingst on  v . Texas . Ct. Crim. App. Tex. 

Certiorari denied. Reported below: No. 87-6393, 514 So. 2d 295; 
No. 87-6794, 517 So. 2d 1317 (first case), 517 So. 2d 1346 (second 
case); No. 87-6848, 739 S. W. 2d 311.
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Justi ce  Brennan  and Justi ce  Marshal l , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg n . Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

No. 87-6663. Gallop  v . United  States . C. A. 4th Cir. 
Certiorari denied. Justi ce  White  would grant certiorari. Re-
ported below: 838 F. 2d 105.

Rehearing Denied
No. 87-999. Mc Quille n  v . Wisco nsin  Education  Ass ocia -

tion  Council  et  al ., 485 U. S. 914;
No. 87-1457. Hurley  et  al . v . West  American  Insurance  

Co. of  Ohio  Casualty  Group  et  al ., 485 U. S. 1001;
No. 87-6462. Selte nrich  v . Titus  et  al ., 485 U. S. 1022;
No. 87-6522. Messe r  v . Zant , Warden , 485 U. S. 1029;
No. 87-6523. March  v . Brew ster  et  al ., 485 U. S. 1023;
No. 87-6679. Gorod  v . Demong  et  al ., 485 U. S. 1037; and
No. 87-6692. Becker  v . Wenco  Foods /Wendy ’s Interna -

tional  Inc ., 486 U. S. 1013. Petitions for rehearing denied.

June  23, 1988

Dismissal Under Rule 53
No. 85-1645. Lukens  Stee l  Co . v . United  Poli tic al  Ac -

tion  Commit tee  et  al . C. A. 3d Cir. Certiorari dismissed 
under this Court’s Rule 53. Reported below: 777 F. 2d 113.

June  24, 1988

Dismissals Under Rule 53
No. 104, Grig. New  Jersey  v . Nevada  et  al . Bill of com-

plaint dismissed under this Court’s Rule 53. [For earlier order 
herein, see, e. g., 484 U. S. 920.]

No. 87-717. Firs t  Family  Mortga ge  Corpo ration  of  
Florida  v . Durham  et  al . Sup. Ct. N. J. [Probable jurisdic-
tion noted, 485 U. S. 957.] Appeal dismissed under this Court’s 
Rule 53.
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Certiorari Granted. (See No. 86-1970, ante, at 369, n. 10.)

June  27, 1988
Appeals Dismissed

No. 87-1412. Davids on  v . Illi nois . Appeal from App. Ct. 
Ill., 5th Dist., dismissed for want of substantial federal question. 
Reported below: 160 Ill. App. 3d 99, 514 N. E. 2d 17.

No. 87-1829. Pre -School  Own ers  Ass ociati on  of  Illinois  
et  al . v. Illi nois  Department  of  Children  and  Family  
Servi ces  et  al . Appeal from Sup. Ct. Ill. dismissed for want 
of substantial federal question. Reported below: 119 Ill. 2d 268, 
518 N. E. 2d 1018.

No. 87-1812. Petit ione rs  Seeking  to  Incorpora te  Lib -
erty  Lakes  v . Village  of  Lindenhurst  et  al . Appeal from 
Sup. Ct. Ill. dismissed for want of properly presented federal 
question. Reported below: 119 Ill. 2d 179, 518 N. E. 2d 132.
Certiorari Granted—Vacated and Remanded

No. 86-1813. Coope r  et  al . v . Kotarski . C. A. 9th Cir. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Schweiker v. Chilicky, ante, p. 412. 
Reported below: 799 F. 2d 1342.

No. 87-174. Turne r  v . Mc Intos h  et  al . C. A. 8th Cir. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Schweiker v. Chilicky, ante, p. 412. 
Justi ce  Brennan  and Just ice  Blackm un  would deny certio-
rari. Reported below: 810 F. 2d 1411.

No. 87-382. State  Tax  Commis sion  of  the  State  of  New  
York  et  al . v . Herzog  Brothers  Trucking , Inc ., aka  Her -
zog  Brothe rs , Inc ., et  al . Ct. App. N. Y. Motion of Seneca 
Nation of Indians for leave to file a brief as amicus curiae denied. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of proposed regulations formally pub-
lished for comment by the Commissioner of Taxation and Finance 
of the State of New York on March 8, 1988. Reported below: 69 
N. Y. 2d 536, 508 N. E. 2d 914.

No. 87-477. Ferens  et  ux . v . Deere  & Co. C. A. 3d Cir. 
Certiorari granted, judgment vacated, and case remanded for fur-
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ther consideration in light of Sun Oil Co. v. Wortman, 486 U. S. 
717 (1988). Reported below: 819 F. 2d 423.

No. 87-682. Technograp h  Liqui dating  Trust  v . Gene ral  
Moto rs  Corp . C. A. 3d Cir. Certiorari granted, judgment va-
cated, and case remanded for further consideration in light of 
Christianson v. Colt Industries Operating Corp., 486 U. S. 800 
(1988). Reported below: 822 F. 2d 52.

No. 87-687. Sess ions  Tank  Liners , Inc ., dba  Southwe st  
Tank  Liners , Inc . v . Joor  Manuf actur ing , Inc .; and

No. 87-916. Joor  Manuf acturi ng , Inc . v . Sess ions  Tank  
Liner s , Inc ., dba  Southw est  Tank  Liners , Inc . C. A. 9th 
Cir. Certiorari granted, judgment vacated, and cases remanded 
for further consideration in light of Allied Tube & Conduit Corp. 
v. Indian Head, Inc., 486 U. S. 492 (1988). Reported below: 827 
F. 2d 458.

No. 87-1522. Koontz  et  ux ., Admini strators  of  the  Es -
tate  of  Koontz  v . International  Harves ter  Co . C. A. 3d 
Cir. Certiorari granted, judgment vacated, and case remanded 
for further consideration in light of Sun Oil Co. v. Wortman, 486 
U. S. 717 (1988). Reported below: 838 F. 2d 461.

No. 87-5690. Lowe  v . Ancello tti  et  al . C. A. 4th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of West v. Atkins, ante, 
p. 42. Reported below: 823 F. 2d 547.

No. 87-6582. Frank s  v . Bauer  et  al . C. A. 5th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Houston v. Lack, ante, p. 266.
Certiorari Dismissed

No. 87-937. Attor ney  Gene ral  of  New  Jersey  v . Firs t  
Family  Mortga ge  Corpo ratio n  of  Florid a  et  al . Sup. Ct. 
N. J. [Certiorari granted, 485 U. S. 957.] Writ of certiorari 
dismissed as moot.
Miscellaneous Orders

No.----------- . Burns  v . Navarr o , Sheri ff  of  Broward
Count y , Florid a , et  al . Motion to direct the Clerk to file peti-
tion for writ of certiorari out of time denied.
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No.----------- . Molin a  v . United  States . Motion to direct
the Clerk to file petition for writ of certiorari out of time denied. 
Justi ce  Kenne dy  took no part in the consideration or decision of 
this motion.

No.----------- . Hardwick  v . Florida . Motion for leave to
proceed in forma pauperis without an affidavit of indigency exe-
cuted by petitioner granted.

No. A-922. Times  Mirror  Co . et  al . v . Superior  Court  
of  California , County  of  San  Diego  (Doe , Real  Party  in  
Interes t ). Ct. App. Cal., 4th App. Dist. Application for 
stay, addressed to Justi ce  Brennan  and referred to the Court, 
denied.

No. D-675. In  re  Dis barm ent  of  Price . Disbarment en-
tered. [For earlier order herein, see 485 U. S. 952.]

No. D-678. In  re  Disbarment  of  Flume . Disbarment en-
tered. [For earlier order herein, see 485 U. S. 952.]

No. D-680. In  re  Dis barm ent  of  Malone . Disbarment en-
tered. [For earlier order herein, see 485 U. S. 952.]

No. D-689. In  re  Dis barm ent  of  Trilling . Disbarment 
entered. [For earlier order herein, see 485 U. S. 974.]

No. D-694. In  re  Dis barm ent  of  Smith . Disbarment en-
tered. [For earlier order herein, see 485 U. S. 985.]

No. D-698. In  re  Dis barm ent  of  Mc Coy . Disbarment en-
tered. [For earlier order herein, see 485 U. S. 985.]

No. D-720. In  re  Dis barm ent  of  Mac Guire . It is ordered 
that William Anthony MacGuire, of Orange, Va., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-721. In  re  Disbarment  of  Roman . It is ordered 
that Peter Thomas Roman, of Dunedin, Fla., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. 104, Orig. New  Jersey  v . Nevada  et  al . Motion of the 
Special Master for award of compensation and for reimbursement 
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of expenses granted, and the Special Master is awarded $6,143.65 
to be paid one-half by plaintiff and one-half by defendants jointly. 
This case having been dismissed on stipulation pursuant to Rule 
53.1 of the Rules of this Court, it is further ordered that the Spe-
cial Master is hereby discharged. [For earlier order herein, see, 
e. g., ante, p. 1211.]

No. 106, Orig. Illi nois  v . Kentucky . It is ordered that the 
Honorable Matthew J. Jasen, retired, of Buffalo, N. Y., be ap-
pointed Special Master in place of the Honorable Robert Van Pelt, 
deceased.

The Special Master shall have authority to fix the time and con-
ditions for the filing of additional pleadings and to direct subse-
quent proceedings, and with authority to summon witnesses, issue 
subpoenas, and take such evidence as may be introduced and such 
as he may deem it necessary to call for. The Special Master is 
directed to submit such reports as he may deem appropriate.

The compensation of the Special Master, the allowances to him, 
the compensation paid to his legal, technical, stenographic, and cler-
ical assistants, the cost of printing his report, and all other proper 
expenses, including travel expenses, shall be charged against and 
be borne by the parties in such proportion as the Court may here-
after direct. [For earlier order herein, see, e. g., 486 U. S. 1052.]

No. 113, Orig. Miss iss ipp i v . United  States . It is ordered 
that the Honorable Walter P. Armstrong, Jr., of Memphis, Tenn., 
be appointed Special Master.

The Special Master shall have authority to fix the time and con-
ditions for the filing of additional pleadings and to direct subse-
quent proceedings, and with authority to summon witnesses, issue 
subpoenas, and take such evidence as may be introduced and such 
as he may deem it necessary to call for. The Special Master is 
directed to submit such reports as he may deem appropriate.

The compensation of the Special Master, the allowances to him, 
the compensation paid to his legal, technical, stenographic, and cler-
ical assistants, the cost of printing his report, and all other proper 
expenses, including travel expenses, shall be charged against and 
be borne by the parties in such proportion as the Court may here-
after direct.

No. 86-1940. Sheet  Metal  Worker s ’ Internati onal  Ass n , 
et  al . v. Lynn . C. A. 9th Cir. [Certiorari granted, 485 U. S. 
958.] Motion of respondent to dismiss writ of certiorari as im- 
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providently granted denied. Justi ce  Kenne dy  took no part in 
the consideration or decision of this motion.

No. 87-154. De Shaney , a  Mino r , by  his  Guardian  ad  
Litem , et  al . v . Winnebago  County  Depa rtme nt  of  Social  
Servic es  et  al . C. A. 7th Cir. [Certiorari granted, 485 U. S. 
958.] Motions of American Civil Liberties Union Children’s 
Rights Project et al. and Massachusetts Committee for Children 
and Youth for leave to file briefs as amici curiae granted.

No. 87-271. Harbi son -Walker  Refractorie s , a  Divis ion  
of  Dress er  Indus tries , Inc . v . Brieck . C. A. 3d Cir. [Cer-
tiorari granted, 485 U. S. 958.] Motion of the Solicitor General 
for leave to participate in oral argument as amicus curiae and for 
divided argument granted.

No. 87-1469. Hornsby , Adjuta nt  General  of  the  Ala -
bama  Nation al  Guard , et  al . v . Sti nson . C. A. 11th Cir.; and

No. 87-1796. Mass inga  et  al . v . L. J. et  al . C. A. 4th Cir. 
The Solicitor General is invited to file briefs in these cases ex-
pressing the views of the United States.

No. 87-7028. Mist rett a  v . United  States ; and
No. 87-1904. United  States  v . Mist retta . C. A. 8th Cir. 

[Certiorari granted, 486 U. S. 1054.] Motion of the Solicitor Gen-
eral to dispense with printing the joint appendix granted.

No. 87-6958. Rutherf ord  v . Securities  and  Exchange  
Commi ssi on . Appeal from C. A. 9th Cir. Motion of appellant 
for leave to proceed in forma pauperis denied. Appellant is al-
lowed until July 18, 1988, within which to pay the docketing fee 
required by Rule 45(a) and to submit a statement as to jurisdiction 
in compliance with Rule 33 of the Rules of this Court.

Just ice  Brennan , Justi ce  Marshal l , Justi ce  Blackm un , 
and Justi ce  Stevens , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would dismiss the appeal for want of jurisdiction 
and, treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, deny the petition for writ of certio-
rari without reaching the merits of the motion to proceed in forma 
pauperis.

No. 87-1950. In  re  Cheek . Petition for writ of prohibition 
denied.
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Probable Jurisdiction Noted
No. 87-201. Mansell  v . Mansell . Appeal from Ct. App. 

Cal., 5th App. Dist. Probable jurisdiction noted.
No. 87-1020. Davis  v . Michi gan  Departm ent  of  the  Treas -

ury . Appeal from Ct. App. Mich. Probable jurisdiction noted. 
Reported below: 160 Mich. App. 98, 408 N. W. 2d 433.

No. 87-1821. Modjes ki  & Master s  v . Carter  et  al . Ap-
peal from Sup. Ct. La. Probable jurisdiction noted. Reported 
below: 519 So. 2d 133.
Certiorari Granted. (See also No. 87-168, ante, at 479.)

No. 87-248. Brower , Individually  and  as  Admi nis trat or  
of  the  Estate  of  Caldwell  (Brower ), et  al . v . Count y  of  
Inyo  et  al . C. A. 9th Cir. Certiorari granted. Reported 
below: 817 F. 2d 540.

No. 87-1485. Blanchard  v . Bergeron  et  al . C. A. 5th 
Cir. Certiorari granted. Reported below: 831 F. 2d 563.

No. 87-1905. Midland  Asp halt  Corp , et  al . v . United  
States . C. A. 2d Cir. Certiorari granted. Reported below: 
840 F. 2d 1040.

No. 87-1703. Roberts on , Chief  of  the  Forest  Service , 
et  al . v. Methow  Valley  Citi zens  Council  et  al .; and

No. 87-1704. Marsh , Secretary  of  the  Army , et  al . v . 
Oregon  Natural  Resourc es  Counci l  et  al . C. A. 9th Cir. 
Certiorari granted, cases consolidated, and a total of one hour 
allotted for oral argument. Reported below: No. 87-1703, 833 
F. 2d 810; No. 87-1704, 832 F. 2d 1489.

No. 87-1815. Kentucky  Department  of  Corrections  et  al . 
v. Thomps on  et  al . C. A. 6th Cir. Motion of respondents for 
leave to proceed in forma pauperis granted. Certiorari granted. 
Reported below: 833 F. 2d 614.
Certiorari Denied

No. 85-6825. Anderson  v . Florid a . Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 463 So. 2d 276.

No. 87-377. Mc Intos h  et  al . v . Carlucci , Secretary  of  
Defens e , et  al . C. A. 8th Cir. Certiorari denied. Reported 
below: 810 F. 2d 1411.
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No. 87-517. Coe  et  al . v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 826 F. 2d 1166.

No. 87-551. Melguiz o  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 824 F. 2d 370.

No. 87-1068. Oklahom a  Tax  Commis sion  v . Musco gee  
(Cree k ) Nation  et  al . C. A. 10th Cir. Certiorari denied. 
Reported below: 829 F. 2d 967.

No. 87-1152. Public  Utilities  Commis sion  of  Hawaii  
et  al . v. Hawaiian  Telephone  Co . C. A. 9th Cir. Certiorari 
denied. Reported below: 827 F. 2d 1264.

No. 87-1183. Celotex  Corp , et  al . v . Goad . C. A. 4th Cir. 
Certiorari denied. Reported below: 831 F. 2d 508.

No. 87-1509. Hodder  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 828 F. 2d 23.

No. 87-1541. Major , Admi nis trator  of  the  Estate  of  
Spradlin , et  al . v . United  States . C. A. 6th Cir. Certio-
rari denied. Reported below: 835 F. 2d 641.

No. 87-1566. Guinan  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 836 F. 2d 350.

No. 87-1667. Bell  v . United  States . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 831 F. 2d 292.

No. 87-1761. Ameri can  Preside nt  Lines , Ltd . v . Zachr y - 
Dill ingham . Ct. App. Tex., 4th Dist. Certiorari denied. Re-
ported below: 739 S. W. 2d 420.

No. 87-1764. Alime g , Inc . v . Shlim  et  al . Ct. App. Ore. 
Certiorari denied. Reported below: 87 Ore. App. 178, 742 P. 
2d 54.

No. 87-1801. Robles  v . Indiana . Sup. Ct. Ind. Certiorari 
denied. Reported below: 510 N. E. 2d 660.

No. 87-1810. Warren  et  al . v . Hals tead  Indus tries , Inc . 
C. A. 4th Cir. Certiorari denied. Reported below: 835 F. 2d 
535.

No. 87-1817. Ferreira  et  al . v . Bruce ’s  Splic ing  & Rig -
ging  Co., Inc . C. A. Fed. Cir. Certiorari denied. Reported 
below: 837 F. 2d 1097.
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No. 87-1823. Men ’s International  Profe ssi onal  Tennis  
Council  et  al . v . Volvo  North  Ameri ca  Corp , et  al . C. A. 
2d Cir. Certiorari denied. Reported below: 839 F. 2d 69.

No. 87-1824. Skripi ck  v . Ohio . Ct. App. Ohio, Lucas 
County. Certiorari denied.

No. 87-1825. Waste  Managem ent  of  Wisc onsin , Inc . v . 
Wisc onsin  Departm ent  of  Natur al  Reso urces . Ct. App. 
Wis. Certiorari denied. Reported below: 142 Wis. 2d 944, 419 
N. W. 2d 573.

No. 87-1826. Smit h  v . Role  wick , Admin ist rator , Illinois  
Attorney  Regis tratio n  and  Disci pli nary  Commi ssi on . Sup. 
Ct. Ill. Certiorari denied.

No. 87-1828. Andrews  et  al . v . Adams  et  al . Sup. Ct. 
Ark. Certiorari denied. Reported below: 294 Ark. 160, 741 
S. W. 2d 257.

No. 87-1832. Donnell s v . Woodridge  Police  Pensi on  
Board  et  al . App. Ct. Ill., 2d Dist. Certiorari denied. Re-
ported below: 159 Ill. App. 3d 735, 512 N. E. 2d 1082.

No. 87-1833. Flori da  v . Slapp y . Sup. Ct. Fla. Certiorari 
denied. Reported below: 522 So. 2d 18.

No. 87-1849. Galloway  Farms , Inc . v . Phoenix  Mutual  
Life  Insur ance  Co . Sup. Ct. Iowa. Certiorari denied. Re-
ported below: 415 N. W. 2d 640.

No. 87-1880. Kelly  v . Alabam a . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 519 So. 2d 1384.

No. 87-1937. Carl  Marks  & Co. Inc . et  al . v . Union  of  
Soviet  Sociali st  Republ ics . C. A. 2d Cir. Certiorari denied. 
Reported below: 841 F. 2d 26.

No. 87-6584. Davis  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 835 F. 2d 274.

No. 87-6623. Maker  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 838 F. 2d 463.

No. 87-6638. Cookus  v. Salazar , Admin ist rator , Arizona  
State  Prison  Compl ex  at  Floren ce . C. A. 9th Cir. Certio-
rari denied. Reported below: 838 F. 2d 473.
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No. 87-6811. Smego  v . United  States  Distr ict  Court  for  
the  Western  Dist rict  of  Pennsylvania . C. A. 3d Cir. Cer-
tiorari denied.

No. 87-6824. Prince  v . United  States . C. A. 10th Cir. 
Certiorari denied.

No. 87-6863. Trotz , Individually  and  as  Adminis tratr ix  
of  the  Estate  of  Trotz  v . Lawru k  et  al ., t /a  Penn  Alto  
Hotel . C. A. 3d Cir. Certiorari denied. Reported below: 845 
F. 2d 1016.

No. 87-6879. Anderson  v . Love , Warden , et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 837 F. 2d 475.

No. 87-6880. Nunez  v . Secretary  of  Healt h  and  Human  
Services . C. A. 9th Cir. Certiorari denied.

No. 87-6893. Saunders  v . Castle , Governor  of  Dela -
ware , et  al . Sup. Ct. Del. Certiorari denied. Reported 
below: 540 A. 2d 1089.

No. 87-6900. Perkins  v . Clarke , Warden . C. A. 8th Cir. 
Certiorari denied. Reported below: 838 F. 2d 294.

No. 87-6903. Marti n  v . Shank  et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 838 F. 2d 1210.

No. 87-6909. Battl e  v . North  Carolina . Sup. Ct. N. C. 
Certiorari denied. Reported below: 322 N. C. 69, 366 S. E. 2d 
454.

No. 87-6910. Abdul -Matiyn  v . Hende rson , Superi ntend -
ent , Auburn  Correc tional  Faci lity , et  al .; and Abdul - 
Matiyn  v. New  York  et  al . C. A. 2d Cir. Certiorari denied. 
Reported below: 841 F. 2d 31 (first case); 847 F. 2d 835 (second 
case).

No. 87-6916. Belt  v . Utah . Sup. Ct. Utah. Certiorari de-
nied. Reported below: 748 P. 2d 1091.

No. 87-6917. Marcus  v . Cough lin , Commiss ioner , New  
York  Depa rtme nt  of  Correctio nal  Servi ces . C. A. 2d Cir. 
Certiorari denied.

No. 87-6918. Bury  v . City  of  Lakela nd , Florida , et  al . 
C. A. 11th Cir. Certiorari denied.
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No. 87-6919. Harris  v . Thieret , Warden . C. A. 7th Cir. 
Certiorari denied.

No. 87-6920. Welch  v . Butler , Warden , et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 835 F. 2d 92.

No. 87-6921. Fulle r  v . Harris , Governor  of  Georgia , 
etal . C. A. 11th Cir. Certiorari denied. Reported below: 842 
F. 2d 338.

No. 87-6922. Agnes , aka  Martin  v . United  States . C. A. 
3d Cir. Certiorari denied. Reported below: 838 F. 2d 463.

No. 87-6924. Jackson  v . Cuyah oga  County  Welf are  De -
partme nt  et  AL. C. A. 6th Cir. Certiorari denied. Reported 
below: 843 F. 2d 1393.

No. 87-6928. Johns on  v . Pennsylvania . Super. Ct. Pa. 
Certiorari denied. Reported below: 366 Pa. Super. 639, 526 A. 
2d 1233.

No. 87-6930. Terry  v . Jabe , Warden . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 840 F. 2d 18.

No. 87-6932. Mabery  v . Johnson  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 842 F. 2d 1291.

No. 87-6933. Williams  v . Planne d  Parenthood  Ass ocia -
tion  of  the  Atlanta  Area , Inc ., et  al . C. A. 11th Cir. 
Certiorari denied.

No. 87-6934. Zanos  v . United  States . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 822 F. 2d 54.

No. 87-6938. Gillesp ie , Perso nal  Repre sentati ve  of  
the  Estate  of  Gilles pie  v . Cherry  Cree k  National  Bank . 
C. A. 10th Cir. Certiorari denied.

No. 87-6944. Brakke  et  ux . v . Federal  Land  Bank  of  St . 
Paul  et  al . Sup. Ct. N. D. Certiorari denied. Reported 
below: 417 N. W. 2d 380.

No. 87-6953. Motton  v . The  Jacks on  Sun . C. A. 6th Cir. 
Certiorari denied. Reported below: 840 F. 2d 17.

No. 87-6955. Raine  v . Henman , Warden . C. A. 7th Cir. 
Certiorari denied.
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No. 87-6957. Svee  v. Dunn  County , Wisconsin . Ct. App. 
Wis. Certiorari denied. Reported below: 142 Wis. 2d 942, 419 
N. W. 2d 360.

No. 87-6963. Graves  v . Equal  Emp loym ent  Opportunity  
Commis sion  et  al . C. A. 4th Cir. Certiorari denied. Re-
ported below: 836 F. 2d 1342.

No. 87-6965. Conover  v . Pennsy lvania . Super. Ct. Pa. 
Certiorari denied.

No. 87-6985. Butler  v . United  States . Ct. App. D. C. 
Certiorari denied.

No. 87-6992. Comas -Barra za  v . United  States . C. A. 
11th Cir. Certiorari denied. Reported below: 841 F. 2d 397.

No. 87-7000. Proctor  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 838 F. 2d 1210.

No. 87-7008. Mc Ghee  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 838 F. 2d 1220.

No. 87-7010. Milburn  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 836 F. 2d 419.

No. 87-7014. Alvara do  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 838 F. 2d 311.

No. 87-7015. Kess ler  v . United  State s . C. A. 10th Cir. 
Certiorari denied.

No. 87-7019. Ali -Khan  v . United  State s . C. A. 10th Cir. 
Certiorari denied. Reported below: 835 F. 2d 749.

No. 87-7021. Farber  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 843 F. 2d 735.

No. 87-7022. Muza  v . United  States . C. A. 8th Cir. Cer-
tiorari denied.

No. 87-7029. Roy  v . United  States . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 843 F. 2d 305.

No. 87-7037. Hearn  v . City  of  Houston . C. A. 5th Cir. 
Certiorari denied. Reported below: 836 F. 2d 1344.
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No. 87-7038. Kinse y  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 843 F. 2d 383.

No. 87-7040. Hump hrey  v . United  State s . C. A. 7th Cir. 
Certiorari denied.

No. 87-7041. Alle n  v . Moore  et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 831 F. 2d 1057.

No. 87-7044. Rivera -Lope z  v . United  States ; and
No. 87-7074. Jimenez -Rivera  v . United  States . C. A. 1st 

Cir. Certiorari denied. Reported below: 842 F. 2d 545.

No. 87-7045. Gall o v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 812 F. 2d 1409.

No. 87-7080. Norris  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 837 F. 2d 476.

No. 87-7083. Jacobs  et  al . v . United  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 839 F. 2d 1461.

No. 87-7087. Parham  v . Will iams . Cir. Ct. Va., Dinwiddie 
County. Certiorari denied.

No. 86-1442. Doe  v . Webs ter , Directo r  of  Central  In -
tellig ence . C. A. D. C. Cir. Certiorari denied. Justice  
Brennan  and Justi ce  Marsh all  would grant certiorari. Re-
ported below: 254 U. S. App. D. C. 282, 796 F. 2d 1508.

No. 87-348. Philli ps  Petr oleum  Co . v . Shutts  et  al . 
Sup. Ct. Kan. Petition for writ of certiorari and mandamus 
denied. Reported below: 240 Kan. 764, 732 P. 2d 1286.

No. 87-1481. Morrel  et  al . v . Trini ty  Broadcas ting  
Corp . C. A. 10th Cir. Certiorari denied. Justi ce  White  and 
Justic e  Kenne dy  would grant certiorari. Reported below: 827 
F. 2d 673.

No. 87-1605. School  Board  of  Parish  of  Livi ngs ton , Lou -
isia na , et  al . v. Louis iana  State  Board  of  Elem entary  
and  Secondary  Education  et  al . C. A. 5th Cir. Certiorari 
denied. Justi ce  Marshall  would grant certiorari. Reported 
below: 830 F. 2d 563.
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No. 87-1643. Spang ler  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 838 F. 2d 85.

Justi ce  White , dissenting.
Petitioner was charged with several counts of extortion. At 

trial, he testified in his own behalf and presented several wit-
nesses who testified in support of his character and reputation. 
He requested that the jury be instructed that evidence of good 
reputation, even standing alone, may be sufficient to create a 
reasonable doubt about whether the defendant is guilty of the 
charges. Instead, the jury was instructed to consider such char-
acter evidence along with all the other evidence presented in the 
case to determine whether the prosecution had proved beyond a 
reasonable doubt that the defendant committed the particular 
crimes charged. The jury convicted petitioner, and the Third 
Circuit affirmed, holding that the trial judge did not abuse his 
discretion by refusing to give the requested instruction. 838 F. 
2d 85 (1988).

The decision below adds to the considerable disagreement that 
has arisen in the Courts of Appeals about whether and when it 
is proper for the judge to give the “standing alone” instruction 
to the jury. Some courts have held that such an instruction is 
never necessary and often, if not always, is improper because it 
actually misleads the jury. See, e. g., United States v. Burke, 
781 F. 2d 1234, 1238-1242 (CA7 1985); United States v. Winter, 
663 F. 2d 1120, 1146-1149 (CAI 1981); Black v. United States, 309 
F. 2d 331, 343-344 (CA8 1962), cert, denied, 372 U. S. 934 (1963). 
Other courts have disagreed with this view, stating that at least 
in certain kinds of cases, if not always, a defendant is entitled to 
have the jury be instructed that reputation evidence in and of it-
self can create a reasonable doubt as to guilt. See, e. g., United 
States v. Lewis, 157 U. S. App. D. C. 43, 48, 482 F. 2d 632, 637 
(1973); United States n . Cramer, 447 F. 2d 210, 219 (CA2 1971), 
cert, denied, 404 U. S. 1024 (1972). In addition, many of the 
pattern jury instructions that have been used by District Courts 
around the country have included some kind of “standing alone” 
instruction. See, e. g., Burke, supra, at 1238; United States 
v. Callahan, 588 F. 2d 1078, 1086, n. 1. (CA5 1979). This con-
fusion can be traced directly to statements made by this Court 
in Edgington v. United States, 164 U. S. 361, 366 (1896), and in 
Michelson v. United States, 335 U. S. 469, 476 (1948). I would 
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grant certiorari to resolve the longstanding division in the courts 
on this point.

No. 87-1757. Reed  v . Collyer , General  Counsel , Na -
tio nal  Labor  Relati ons  Board . C. A. 6th Cir. Certiorari 
denied. Reported below: 837 F. 2d 1091.

Justi ce  Scalia , dissenting.
This is a suit against the General Counsel of the National Labor 

Relations Board, alleging that in dismissing unfair labor practice 
charges filed by petitioner she violated petitioner’s due process 
and equal protection rights under the Fifth Amendment. The 
District Court, in an unpublished opinion, dismissed the suit on 
the ground that the General Counsel’s decision to dismiss was not 
subject to judicial review. The United States Court of Appeals 
for the Sixth Circuit, also in an unpublished opinion, affirmed. 
Judgt. order reported at 837 F. 2d 1091 (1988).

While this petition for certiorari was pending, this Court de-
cided Webster v. Doe, 486 U. S. 592 (1988), applying for the first 
time the principle that Congress’ intent to preclude judicial re-
view of “constitutional claims” must be expressed with greater 
clarity than its intent to preclude judicial review of other claims. 
Id., at 603-604. The statute that Webster found insufficiently clear 
for that purpose pertained to the Central Intelligence Agency, 
and provided that “[notwithstanding . . . the provisions of any 
other law, the Director of Central Intelligence may, in his dis-
cretion, terminate the employment of any officer or employee of 
the Agency whenever he shall deem such termination necessary 
or advisable in the interests of the United States.” 50 U. S. C. 
§ 403(c). The statute at issue in the present case pertains to the 
NLRB, and provides that the General Counsel “shall have final 
authority, on behalf of the Board, in respect of the investigation 
of charges and issuance of complaints under section 160 of this 
title, and in respect of the prosecution of such complaints before 
the Board . . . .” 29 U. S. C. § 153(d). The present case, in-
volving constitutional claims, is unquestionably a prime candidate 
for application of the new principle we adopted in Webster. While 
the area of administrative activity to which the suit pertains (en-
forcement discretion) is one in which agencies have traditionally 
been accorded broad insulation from judicial review, see Heckler 
n . Chaney, 470 U. S. 821 (1985), so was the area of managing 
the Nation’s intelligence services at issue in Webster. And the 
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text of the statute in Webster was much more suggestive of total 
unreviewability.

Petitioner has filed a supplemental brief persuasively arguing 
that Webster supports his position. Our denial of his petition is 
a puzzling departure from our standard practice of remanding 
(without opinion) pending cases whose outcome could well be 
affected by a decision we have promulgated after the judgment 
below. See R. Stem, E. Gressman, & S. Shapiro, Supreme Court 
Practice §5.12, p. 279 (6th ed. 1986). If we adhere to the ration-
ale of Webster, we should certainly grant this petition for certio-
rari, vacate the judgment of the Sixth Circuit, and remand this 
case for reconsideration in light of Webster. It was my view that 
the rationale of Webster was wrong, because it did not square with 
the outcome of perfectly commonplace and perfectly correct de-
cisions such as that of the Sixth Circuit here. See 486 U. S., 
p. 606 (Scalia , J., dissenting). I would grant certiorari in this 
case in order to begin the necessary process of limiting Webster 
to its facts.

No. 87-1799. Nobel  Scient ific  Industri es , Inc . v . Beck -
man  Instrume nts , Inc . C. A. 4th Cir. Motion of Competi-
tive Americas Project for leave to file a brief as amicus curiae 
granted. Certiorari denied. Reported below: 831 F. 2d 537.

No. 87-6573. Lewis  v . Modular  Quarters  et  al . Ct. App. 
La., 3d Cir. Certiorari denied. Reported below: 508 So. 2d 975.

Justi ce  White , with whom Justi ce  Blackmun  joins, 
dissenting.

This case presents the question whether an injured worker who 
is receiving benefits under the Longshore and Harbor Workers’ 
Compensation Act (LHWCA), 33 U. S. C. §901 et seq., may be 
barred by a state-law immunity available to “statutory employers” 
from asserting a tort claim against a contractor for whom his im-
mediate employer was performing work at the time of the injury.

Respondent Universal Fabricators, Inc. (Unifab), hired peti-
tioner’s employer, 4-D Corrosion Control, to perform painting 
and sandblasting work at Unifab’s shipyard. Petitioner was in-
jured while setting up sandblasting equipment at the shipyard in 
the course of his employment with 4-D Corrosion Control. Peti-
tioner began receiving LHWCA benefits on account of his injury. 
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He subsequently filed a tort suit against Unifab and others in Lou-
isiana state court.

The trial court granted summary judgment in favor of Unifab, 
and the Louisiana Court of Appeal affirmed. 508 So. 2d 975 
(1987). The Court of Appeal rejected petitioner’s contention 
that, when a worker who is receiving LHWCA benefits seeks to 
recover in tort from those allegedly responsible for his injury, the 
LHWCA pre-empts any “statutory employer” immunity to which 
the defendants might otherwise be entitled under state law. The 
court could discern in the language and legislative history of the 
LHWCA “no intent by Congress to negate the available defenses 
provided by state law to third-party claims brought pursuant to 
state law.” Id., at 982. Accordingly, because petitioner’s suit 
against Unifab was based on state law rather than federal law, the 
suit was held to be barred by the “statutory employer” immunity 
available to Unifab under the Louisiana Worker’s Compensation 
Law, La. Rev. Stat. Ann. §§23:1032, 23:1061 (West 1985). The 
Louisiana Supreme Court, with two justices dissenting, denied 
discretionary review. 514 So. 2d 127 (1987).

The decision below is consistent with the decision of the Court 
of Appeals for the Fourth Circuit in Garvin v. Alumax of South 
Carolina, Inc., 787 F. 2d 910, 916-918, cert, denied, 479 U. S. 
914 (1986), but inconsistent with the decisions of the Court of Ap-
peals for the Fifth Circuit in Gates v. Shell Oil, 812 F. 2d 1509, 
1513-1514 (1987), and Martin v. Ingalls Shipbuilding, 746 F. 2d 
231 (1984) (per curiam).

Appellate courts having major concern with maritime law are 
thus in conflict over the pre-emptive scope of the LHWCA. For 
this reason, I would grant certiorari.

No. 87-6731. Montoya  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 744 S. W. 2d 15.

Justi ce  Brennan  and Justic e  Marshal l , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentence in this case.

No. 87-6964. Brooks  v . United  States . C. A. 9th Cir. 
Certiorari denied. Justi ce  Kennedy  took no part in the con-
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sideration or decision of this case. Reported below: 841 F. 2d 
268.

Rehearing Denied
No. 87-1027. Res ter  v . Texas , 484 U. S. 1052;
No. 87-1250. Bicoy  v . Hawa ii , 485 U. S. 962;
No. 87-1503. Ship ps  v . Stough ton  Police  Department  

et  AL., 485 U. S. 1017;
No. 87-1526. Chris tensen  v . Utah  State  Tax  Commis si on , 

485 U. S. 1030;
No. 87-1679. Rive ra  v . Frank , Postmas ter  Gene ral  of  

the  United  State s , et  al ., 486 U. S. 1009;
No. 87-6287. Brow n  v . Louisi ana , 486 U. S. 1017;
No. 87-6521. Qualm an  v . United  States  et  al ., 486 U. S. 

1024;
No. 87-6616. In  re  Martin , 486 U. S. 1004;
No. 87-6622. In  re  Martin , 486 U. S. 1004; and
No. 87-6648. May  v . Warner  AMEX Cable  Communica -

tio ns  et  AL., 486 U. S. 1011. Petitions for rehearing denied.

June  30, 1988
Appeals Dismissed

No. 87-1750. Irr  v. Kentucky . Appeal from Ct. App. Ky. 
dismissed for want of jurisdiction. Treating the papers whereon 
the appeal was taken as a petition for writ of certiorari, certiorari 
denied.

No. 87-1884. King  v . Kaplan  et  al . Appeal from C. A. 9th 
Cir. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied. Reported below: 829 F. 2d 1128.

No. 87-1866. Eaves  et  al . v . Harris , Governor  of  Geor -
gia , et  AL. Appeal from Sup. Ct. Ga. dismissed for want of sub-
stantial federal question. Reported below: 258 Ga. 1, 364 S. E. 
2d 854.

No. 87-6363. Castillo  v . Texas . Appeal from Ct. Crim. 
App. Tex. dismissed for want of jurisdiction. Treating the pa-
pers whereon the appeal was taken as a petition for writ of certio-
rari, certiorari denied. Reported below: 739 S. W. 2d 280.
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Justi ce  Brennan  and Justi ce  Marshal l , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentence in this case.
Certiorari Granted—Vacated and Remanded

No. 85-516. Dubose  et  al . v . Pierc e , Secretary  of  Hous -
ing  and  Urban  Developm ent , et  al . C. A. 2d Cir. Certio-
rari granted, judgment vacated, and case remanded for further 
consideration in light of Pierce v. Underwood, ante, p. 552. Re-
ported below: 761 F. 2d 913.

No. 86-1055. Pric e  et  al . v . Internati onal  Union , United  
Automo bile , Aerospac e  & Agricultural  Imple ment  Work -
ers  of  Americ a , et  al . C. A. 2d Cir. Certiorari granted, judg-
ment vacated, and case remanded for further consideration in light 
of Communications Workers v. Beck, ante, p. 735. Reported 
below: 795 F. 2d 1128.

No. 86-1343. Tafoy a  v . New  Mexico . Ct. App. N. M. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Coy v. Iowa, ante, p. 1012. Justice  
Blackmun  would deny the petition. Reported below: 105 N. M. 
117, 729 P. 2d 1371.

No. 86-1661. Battle s  Farm  Co . et  al . v . Pierc e , Secre -
tary  of  Housing  and  Urban  Development . C. A. D. C. Cir. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Pierce v. Underwood, ante, p. 552. 
Reported below: 257 U. S. App. D. C. 6, 806 F. 2d 1098.

No. 87-251. Bowen , Secretary  of  Health  and  Human  
Service s  v . Russell . C. A. 3d Cir. Certiorari granted, judg-
ment vacated, and case remanded for further consideration in light 
of Pierce v. Underwood, ante, p. 552. Reported below: 814 F. 2d 
148.

No. 87-893. Emanuel  v . Marsh , Secreta ry  of  the  Army , 
et  AL. C. A. 8th Cir. Certiorari granted, judgment vacated, 
and case remanded for further consideration in light of Watson v. 
Fort Worth Bank & Trust, ante, p. 977. Reported below: 828 F. 
2d 438.
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No. 87-6129. Jones  v . Mis si ss ippi . Sup. Ct. Miss. Motion 
of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Thompson v. Oklahoma, ante, 
p. 815, and Maynard n . Cartwright, 486 U. S. 356 (1988). Re-
ported below: 517 So. 2d 1295.

No. 87-6135. Powell  v . Texas . Ct. Crim. App. Tex. Mo-
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Satterwhite n . Texas, 486 U. S. 249 
(1988). Reported below: 742 S. W. 2d 353.

No. 87-6190. Conley  v . Wisconsin . Ct. App. Wis. Motion 
of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Coy n . Iowa, ante, p. 1012. Re-
ported below: 141 Wis. 2d 384, 416 N. W. 2d 69.

No. 87-6639. Bowie  v . Calif ornia . C. A. 9th Cir. Motion 
of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Houston v. Lack, ante, p. 266.
Miscellaneous Orders

No.----------- . Mincey  v . Superinte ndent , Arizon a  State
Prison . Motion to direct the Clerk to file petition for writ of 
certiorari out of time denied.

No. A-900. Winslow  et  al . v . Williams  et  al . Applica-
tion for injunction and other relief, addressed to Just ice  Bren -
nan  and referred to the Court, denied.

No. A-930. Mc Donald  v . Metrop olit an  Government , 
Acti ng  by  and  Through  the  Taxicab  and  Wrecker  Licens -
ing  Board . Chan. Ct., Davidson County, Tenn. Application for 
stay and other relief, addressed to Justi ce  Kenne dy  and re-
ferred to the Court, denied.

No. A-974. Detroi t  Free  Press  et  al . v . Wayne  Circui t  
Judge . Application for injunction and other relief, addressed to 
Justi ce  Brennan  and referred to the Court, denied.

No. D-704. In  re  Dis barm ent  of  Pacione . Disbarment en-
tered. [For earlier order herein, see 485 U. S. 1019.]
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No. D-706. In  re  Disbarment  of  Purvis . Disbarment en-
tered. [For earlier order herein, see 485 U. S. 1033.]

No. 108, Orig. Nebraska  v . Wyoming  et  al . Motion of the 
Special Master for award of interim compensation and for re-
imbursement of expenses granted, and the Special Master is 
awarded $101,129.97 to be paid one-half by Nebraska and one- 
half by Wyoming. [For earlier order herein, see, e. g., 485 U. S. 
931.]

No. 112, Orig. Wyoming ?;. Oklahom a . Motions of Wyoming 
Mining Association and Alabama Power Co. for leave to file briefs 
as amici curiae granted. Motion for leave to file bill of complaint 
granted. Defendant is allowed 60 days within which to file an 
answer.

No. 87-107. Patte rson  v . Mc Lean  Credit  Union . C. A. 
4th Cir. [Certiorari granted, 484 U. S. 814.] Motion of Ameri-
can Jewish Congress et al. for leave to file a brief as amici curiae 
out of time granted.

No. 87-796. Cities  Service  Gas  Co . et  al . v . Mobil  Oil  
Corp , et  al . C. A. 10th Cir. Motion of the parties to defer 
consideration of the petition for writ of certiorari granted.

No. 87-1346. Bonito  Boats , Inc . v . Thunder  Craft  Boats , 
Inc . Sup. Ct. Fla. [Certiorari granted, 486 U. S. 1004.] 
Charles Lipsey, Esq., of Washington, D. C., is invited to brief 
and argue this case in support of the judgment below as amicus 
curiae.

No. 87-1589. Pitt sburgh  & Lake  Erie  Railr oad  Co . v . 
Rail wa y  Labor  Executives ’ Ass n , et  al . C. A. 3d Cir.; and

No. 87-1888. Pitt sburgh  & Lake  Erie  Railr oad  Co . v . 
Rail wa y  Labor  Executiv es ’ Ass n , et  al . C. A. 3d Cir. 
The Solicitor General is invited to file briefs in these cases 
expressing the views of the United States.

No. 87-7028. Mistre tta  v . United  States ; and
No. 87-1904. United  States  v . Mist retta . C. A. 8th Cir. 

[Certiorari granted, 486 U. S. 1054.] Motion of the Solicitor Gen-
eral for divided argument to permit the United States Sentencing 
Commission to participate in oral argument as amicus curiae and 
for additional timé for oral argument granted, and 20 additional
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minutes are allotted for that purpose to be divided as follows: 
Mistretta, 40 minutes; the Solicitor General, 25 minutes; and the 
United States Sentencing Commission, 15 minutes.

No. 87-1911. Railway  Labor  Executiv es ’ Ass n , et  al . v . 
Guilf ord  Transp ortati on  Indus tries , Inc ., et  al . C. A. 
1st Cir. Motion of petitioners to expedite consideration of the 
petition for writ of certiorari denied.

No. 87-2049. Railway  Labor  Executiv es ’ Ass n , et  al . v . 
Chicago  & North  West ern  Transp ortati on  Co . et  al . 
C. A. 8th Cir. Motion of petitioners to expedite consideration 
of the petition for writ of certiorari denied.

No. 87-6980. Venturi  v . Californi a . Ct. App. Cal., 5th 
App. Dist. Motion of petitioner for leave to proceed in forma 
pauperis denied. Petitioner is allowed until July 21, 1988, within 
which to pay the docketing fee required by Rule 45(a) and to sub-
mit a petition in compliance with Rule 33 of the Rules of this 
Court.

Justi ce  Brennan , Justi ce  Marshal l , Just ice  Black mun , 
and Justi ce  Stevens , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would deny the petition for writ of certiorari 
without reaching the merits of the motion to proceed in forma 
pauperis.

No. 87-7128. In  re  Mahdi . Petition for writ of habeas cor-
pus denied.
Probable Jurisdiction Noted

No. 87-1224. Oring  v . State  Bar  of  Calif ornia . Appeal 
from Sup. Ct. Cal. Probable jurisdiction noted.
Certiorari Granted

No. 87-1939. Barnard , Chai rman  of  the  Commi ttee  of  Bar  
Examine rs  of  the  Virgin  Islands  v . Thorste nn  et  al .; and

No. 87-2008. Virgi n  Isl ands  Bar  Ass n . v . Thors tenn  et  al . 
C. A. 3d Cir. Certiorari granted, cases consolidated, and a total 
of one hour allotted for oral argument. Reported below: 842 F. 2d 
1393.

No. 87-1387. Wards  Cove  Packing  Co ., Inc ., et  al . v . 
Atonio  et  al . C. A. 9th Cir. Certiorari granted limited to 
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Questions 1, 2, and 3 presented by the petition. Reported below: 
827 F. 2d 439.

No. 87-5666. High  v . Zant , Warden . C. A. 11th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted limited to Question 1 presented by the petition 
and case set for oral argument in tandem with No. 87-6026, Wil-
kins v. Missouri, immediately infra. Reported below: 819 F. 2d 
988.

No. 87-6026. Wilki ns  v . Mis souri . Sup. Ct. Mo. Motion of 
petitioner for leave to proceed in forma pauperis granted. Cer-
tiorari granted limited to Question 1 presented by the petition and 
case set for oral argument in tandem with No. 87-5666, High v. 
Zant, Warden, immediately supra. Reported below: 736 S. W. 
2d 409.

No. 87-6177. Penry  v . Lynaugh , Dire ctor , Texas  Depart -
ment  of  Corrections . C. A. 5th Cir. Motion of petitioner for 
leave to proceed in forma pauperis granted. Certiorari granted 
limited to Questions 1 and 2 presented by the petition. Reported 
below: 832 F. 2d 915.
Certiorari Denied. (See also Nos. 87-1750, 87-1884, and 87-6363, 

supra.)
No. 85-1529. Grumma n  Aeros pace  Corp . v . Shaw . C. A. 

11th Cir. Certiorari denied. Reported below: 778 F. 2d 736.
No. 86-379. Dowd  et  al . v . Textron , Inc ., et  al . C. A. 

4th Cir. Certiorari denied. Reported below: 792 F. 2d 409.
No. 86-674. Tozer  et  al . v . LTV Corp , et  al . C. A. 4th 

Cir. Certiorari denied. Reported below: 792 F. 2d 403.
No. 86-678. Silves tri  v . United  States . C. A. 1st Cir. 

Certiorari denied. Reported below: 787 F. 2d 736.
No. 86-966. Beck  et  al . v . Communicat ions  Workers  of  

Ameri ca  et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 776 F. 2d 1187 and 800 F. 2d 1280.

No. 86-1386. Salgado  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 807 F. 2d 603.

No. 86-1573. Conner  Air  Lines , Inc . v . Federal  Aviation  
Admini strati on . C. A. 11th Cir. Certiorari denied.
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No. 86-2013. Whiteh orn , aka  Morrison  v . United  States . 
C. A. 4th Cir. Certiorari denied. Reported below: 813 F. 2d 646.

No. 86-6712. Van  Orsow  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 811 F. 2d 1509.

No. 86-7065. Tackett  v . Illinois . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 150 Ill. App. 3d 406, 501 
N. E. 2d 891.

No. 87-372. Amoco  Production  Co . v . Hodel , Secreta ry  
of  the  Interi or , et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 815 F. 2d 352.

No. 87-436. Lombardi  et  al . v . Dow  Chemical  Co . et  al .; 
and

No. 87-620. Krupkin  et  al . v . Dow  Chemi cal  Co . et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: No. 87-436, 
818 F. 2d 187; No. 87-620, 818 F. 2d 179.

No. 87-593. Maine  v . Events  Internat ional , Inc ., et  al . 
Sup. Jud. Ct. Me. Certiorari denied. Reported below: 528 A. 
2d 458.

No. 87-1124. Byrd  v . Ohio . Ct. App. Ohio, Warren County. 
Certiorari denied.

No. 87-1498. Robbins  et  al . v . Easter  Enterpri ses , Inc ., 
dba  Ace  Lines , Inc . C. A. 8th Cir. Certiorari denied. Re-
ported below: 828 F. 2d 1348.

No. 87-1499. Anderson  et  al . v . United  States . C. A. 
4th Cir. Certiorari denied. Reported below: 829 F. 2d 1121.

No. 87-1505. Flavel  v . Oregon . Ct. App. Ore. Certiorari 
denied. Reported below: 84 Ore. App. 742, 735 P. 2d 380.

No. 87-1516. Frank , Postmaster  General  of  the  United  
States  Postal  Servi ce  v . Shid aker . C. A. 7th Cir. Certio-
rari denied. Reported below: 833 F. 2d 627.

No. 87-1547. California  Teamst ers  Public , Profes sion al  
& Medical  Employees  Union  Local  911, Interna tional  
Brotherhoo d  of  Teams ters , Chauffeurs , Warehous emen  & 
Help ers  of  America  v . Ghebres elass ie . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 829 F. 2d 892.
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No. 87-1569. Pime ntel  et  al . v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 841 F. 2d 1117.

No. 87-1607. Silvers tein  et  al . v . United  States . C. A. 
11th Cir. Certiorari denied. Reported below: 835 F. 2d 1439.

No. 87-1609. Griffin  & Brand  of  Mc Allen , Inc ., et  al . v . 
Reye s et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 814 F. 2d 168.

No. 87-1642. Cablevi sion  Co . v . Motion  Pictu re  Associa -
tion  of  Ameri ca , Inc ., et  al .; and

No. 87-1814. National  Cable  Televi sion  Ass n ., Inc . v . 
Colum bia  Pictu res  Industri es , Inc ., et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: 266 U. S. App. D. C. 435, 
836 F. 2d 599.

No. 87-1676. Saul  et  al ., Co -Executors  of  the  Estate  
of  Saul  v . United  States . C. A. 11th Cir. Certiorari denied. 
Reported below: 835 F. 2d 1439.

No. 87-1685. Shell  Oil  Co . v . City  of  Santa  Monica ; and
No. 87-1841. City  of  Santa  Monica  v . Shell  Oil  Co . 

C. A. 9th Cir. Certiorari denied. Reported below: 830 F. 2d 
1052.

No. 87-1715. Hale  v . Mc Laughli n , Secretary  of  Labor , 
et  al . C. A. 7th Cir. Certiorari denied. Reported below: 830 
F. 2d 196.

No. 87-1733. Samps on  et  ux . v . Commi ss ioner  of  Inter -
nal  Revenue . C. A. 6th Cir. Certiorari denied. Reported 
below: 829 F. 2d 39.

No. 87-1735. Fishm an  et  al . v . Commissi oner  of  Inte rnal  
Revenue . C. A. 7th Cir. Certiorari denied. Reported below: 
837 F. 2d 309.

No. 87-1795. Rainbow  Tours , Inc ., dba  Rainbow  Coache s  
v. Nati onal  Labor  Relati ons  Board . C. A. 9th Cir. Certio-
rari denied. Reported below: 835 F. 2d 1436.

No. 87-1803. United  States  Fidelity  & Guaranty  Co . v . 
United  States . C. A. 3d Cir. Certiorari denied. Reported 
below: 837 F. 2d 116.
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No. 87-1834. Pearson  v . Louis iana . Ct. App. La., 2d Cir. 
Certiorari denied. Reported below: 513 So. 2d 459.

No. 87-1843. Kolenbe rg  v . Board  of  Education  of  Stam -
ford , Connecti cut . Sup. Ct. Conn. Certiorari denied. Re-
ported below: 206 Conn. 113, 536 A. 2d 577.

No. 87-1846. Lambert  Gravel  Co ., Inc . v . J. A. Jones  
Construction  Co . et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 835 F. 2d 1105.

No. 87-1851. Davis  Pacif ic  Corp . v . Ventura  County  
Flood  Contr ol  Dist rict . Ct. App. Cal., 2d App. Dist. Cer-
tiorari denied.

No. 87-1856. Ramsey  Ass ocia tes , Inc ., et  al . v . Coty  
et  AL. Sup. Ct. Vt. Certiorari denied. Reported below: 149 
Vt. 451, 546 A. 2d 196.

No. 87-1857. Drummer  v . Noel  et  al . Dist. Ct. App. Fla., 
1st Dist. Certiorari denied. Reported below: 520 So. 2d 587.

No. 87-1859. Air  Transport  Associ ation  of  America  et  al . 
v. Public  Utilities  Commis sion  of  Calif orni a  et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 833 F. 2d 200.

No. 87-1863. Comp lia nce  Marine , Inc . v . Campbe ll , 
Truste e . C. A. 4th Cir. Certiorari denied. Reported below: 
839 F. 2d 203.

No. 87-1871. Cave  v . Pitt sburgh  Corning  Corp , et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 843 F. 2d 
1386.

No. 87-1872. Rosen ste in  et  al . v . United  States ;
No. 87-6673. Nigo -Martinez  et  al . v . United  States ; and
No. 87-6808. Wils on  v . United  States . C. A. 7th Cir. 

Certiorari denied. Reported below: 841 F. 2d 1300.
No. 87-1875. Lee  v . Albemarle  County , Virginia , School  

Board  et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 829 F. 2d 1120.

No. 87-1881. WlCKSTROM, BY WlCKSTROM ET AL., CONSER-
VATORS of  the  Pers on  and  Estate  of  Wickstrom  v . Maple -
wood  Toyota , Inc ., et  al . Ct. App. Minn. Certiorari denied. 
Reported below: 416 N. W. 2d 838.
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No. 87-1887. Shelley  v . City  of  Los  Angeles . C. A. 9th 
Cir. Certiorari denied. Reported below: 835 F. 2d 1436.

No. 87-1913. Resh ard  v . Burnley , Secre tary , United  
States  Department  of  Transpo rtation . C. A. D. C. Cir. 
Certiorari denied.

No. 87-1952. Van Landingham  v . Comm issio ner  of  Inter -
nal  Revenue . C. A. 4th Cir. Certiorari denied. Reported 
below: 836 F. 2d 1343.

No. 87-1982. Avery  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 837 F. 2d 482.

No. 87-1993. Robinson  v . Virgini a  State  Bar  ex  rel . 
Third  Dis trict  Commi ttee . Sup. Ct. Va. Certiorari denied.

No. 87-1996. Ayars  et  ux . v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 845 F. 2d 1009.

No. 87-1998. Ferna ndez  v . United  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 841 F. 2d 1546.

No. 87-1999. Pflug er  et  ux . v . Commi ss ioner  of  Inter -
nal  Revenue . C. A. 7th Cir. Certiorari denied. Reported 
below: 840 F. 2d 1379.

No. 87-2005. Henry  v . Mrosak  et  ux . Ct. App. Minn. 
Certiorari denied. Reported below: 415 N. W. 2d 98.

No. 87-5940. White horn  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 829 F. 2d 1225.

No. 87-6615. Rile y  v . Smith . C. A. 6th Cir. Certiorari de-
nied. Reported below: 836 F. 2d 550.

No. 87-6625. Tracy  v . United  States . C. A. 10th Cir. 
Certiorari denied.

No. 87-6651. Reid  v . Mis souri . Ct. App. Mo., Western 
Dist. Certiorari denied. Reported below: 741 S. W. 2d 716.

No. 87-6667. Leach  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 833 F. 2d 1017.

No. 87-6754. Allen  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 831 F. 2d 1487.
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No. 87-6837. Spenc er  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 839 F. 2d 1341.

No. 87-6850. Gree ne  v . United  States . C. A. D. C. Cir. 
Certiorari denied. Reported below: 266 U. S. App. D. C. 220, 
834 F. 2d 1067.

No. 87-6861. Rush  v . United  States . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 840 F. 2d 574.

No. 87-6884. Felton  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 845 F. 2d 1028.

No. 87-6890. Reid t  v . United  States ; and
No. 87-6945. Geurin  v . United  States . C. A. Fed. Cir. 

Certiorari denied.
No. 87-6898. Justi ce  v . United  States . C. A. 10th Cir. 

Certiorari denied. Reported below: 835 F. 2d 1310.
No. 87-6937. Robins on  v . Lockhart , Director , Arkans as  

Departm ent  of  Correctio n . C. A. 8th Cir. Certiorari de-
nied. Reported below: 835 F. 2d 1271.

No. 87-6951. Rachals  v . Georgi a . Sup. Ct. Ga. Certiorari 
denied. Reported below: 258 Ga. 48, 364 S. E. 2d 867.

No. 87-6960. Rauser  v . Freem an , Super intende nt , State  
Correc tional  Insti tuti on  and  Diagnosti c  and  Classi fic a -
tion  Center  at  Camp  Hill , Pennsylv ania , et  al . C. A. 3d 
Cir. Certiorari denied.

No. 87-6961. Stric kland  v . Lane , Dire ctor , Illinoi s  De -
partm ent  of  Correcti ons . C. A. 7th Cir. Certiorari denied.

No. 87-6967. Cortez  v . Hoke , Super intende nt , Easter n  
New  York  Correc tional  Facili ty . C. A. 2d Cir. Certiorari 
denied. Reported below: 841 F. 2d 1116.

No. 87-6970. Jacks on  v . Clevel and  State  Univers ity . 
C. A. 6th Cir. Certiorari denied. Reported below: 841 F. 2d 
1127.

No. 87-6972. Hicks  v . Loff redo  et  al . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 842 F. 2d 1287.

No. 87-6973. Daniels  v . Maryland . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 71 Md. App. 729.
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No. 87-6975. Sebasti an -Andres  v . United  States . C. A. 
10th Cir. Certiorari denied.

No. 87-6988. Cloyd , aka  Franci s v . United  States . 
C. A. 8th Cir. Certiorari denied. Reported below: 840 F. 2d 
574.

No. 87-6990. Gorman  v . Jones , Warden , et  al . C. A. 11th 
Cir. Certiorari denied.

No. 87-6991. Finch  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 842 F. 2d 201.

No. 87-6999. Beals  v . Bennett , Sherif f , et  al . C. A. 
10th Cir. Certiorari denied.

No. 87-7007. May  v . Bert els man ; and May  v . Court  of  Ap-
peals , Firs t  Appe llate  Distr ict  of  Ohio , et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 848 F. 2d 192.

No. 87-7017. Flores  et  al . v . Municipality  of  Carolina . 
Super. Ct. P. R. Certiorari denied.

No. 87-7030. Mobley  v . Whitf iel d . C. A. D. C. Cir. Cer-
tiorari denied.

No. 87-7032. Colon  v . New  York . Ct. App. N. Y. Certio-
rari denied. Reported below: 71 N. Y. 2d 410, 521 N. E. 2d 1075.

No. 87-7046. Schro eder  v . Orego n  et  al . Ct. App. Ore. 
Certiorari denied. Reported below: 87 Ore. App. 210, 741 P. 2d 
937.

No. 87-7064. Davis  v . United  State s . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 845 F. 2d 1028.

No. 87-7073. Brow n  v . Murray , Dire ctor , Virgi nia  De -
partm ent  of  Correc tions , et  al . C. A. 4th Cir. Certiorari 
denied. Reported below: 838 F. 2d 465.

No. 87-7090. Arri ngton  v . United  States . C. A. D. C. 
Cir. Certiorari denied.

No. 87-7091. Cadavi d -Gomez  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 845 F. 2d 1017.

No. 87-7104. Sanchez  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 847 F. 2d 836.
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No. 87-7106. Towns  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 842 F. 2d 740.

No. 87-7113. Gittle man  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 845 F. 2d 1017.

No. 87-7130. Turne r  v . Sullivan , Warden . C. A. 2d Cir. 
Certiorari denied. Reported below: 842 F. 2d 1288.

No. 87-7133. Thornberg  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 844 F. 2d 573.

No. 87-7155. Mathews  v . United  States . C. A. 5th Cir. 
Certiorari denied.

No. 87-1302. Gushiken  et  al . v . Fujikawa . C. A. 9th Cir. 
Certiorari denied. Justi ce  White  and Justi ce  O’Connor  
would grant certiorari. Reported below: 823 F. 2d 1341.

No. 87-1497. Easter  Enterpri ses , Inc ., dba  Ace  Lines , 
Inc . v. Robbi ns  et  al . C. A. 8th Cir. Certiorari denied. 
Justi ce  Brennan , Just ice  White , and Justi ce  Kenne dy  
would grant certiorari. Reported below: 828 F. 2d 1348.

No. 87-1693. Knies  v . United  States . C. A. 7th Cir. 
Certiorari denied. Justi ce  White  would grant certiorari. Re-
ported below: 837 F. 2d 1404.

No. 87-1712. Doe  et  al . v . United  States . C. A. 4th Cir. 
Certiorari denied. Justi ce  White  would grant certiorari. Re-
ported below: 836 F. 2d 1468.

No. 87-1701. Dugger , Secretar y , Florid a  Department  of  
Corrections  v . Foster . Sup. Ct. Fla. Motion of respondent 
for leave to proceed in forma pauperis granted. Certiorari de-
nied. Reported below: 518 So. 2d 901.

No. 87-1756. Sundq uis t  v . Chas tain . C. A. D. C. Cir. 
Certiorari denied. Justi ce  White , Justi ce  Blackmun , and 
Justi ce  O’Connor  would grant certiorari. Reported below: 266 
U. S. App. D. C. 61, 833 F. 2d 311.

No. 87-5418. Housel  v . Georgia . Sup. Ct. Ga.;
No. 87-5876. Cordova  v . Texas . Ct. Crim. App. Tex.;
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No. 87-6137. Foster  v . Dugger , Secre tary , Florid a  De -
partm ent  of  Corrections . C. A. 11th Cir.;

No. 87-6381. Barrie ntes  v . Texas . Ct. Crim. App. Tex.;
No. 87-6436. King  v . Florida . Sup. Ct. Fla.;
No. 87-6873. Aranda  v . Texas . Ct. Crim. App. Tex.;
No. 87-6886. Jacks on  v . Texas . Ct. Crim. App. Tex.; and
No. 87-7255. Rosales  v . Texas . Ct. Crim. App. Tex. Cer-

tiorari denied. Reported below: No. 87-5418, 257 Ga. 115, 355 
S. E. 2d 651; No. 87-5876, 733 S. W. 2d 175; No. 87-6137, 823 F. 
2d 402; No. 87-6381, 752 S. W. 2d 524; No. 87-6436, 514 So. 2d 
354; No. 87-6873, 736 S. W. 2d 702; No. 87-6886, 745 S. W. 2d 4; 
No. 87-7255, 748 S. W. 2d 451.

Justi ce  Brennan  and Just ice  Marshal l , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

No. 87-6437. Baker  v . Piggo tt . C. A. 11th Cir. Certiorari 
denied. Just ice  Blackm un  would grant certiorari. Reported 
below: 833 F. 2d 1539.

No. 87-6977. Nicks  v . Alabam a . Sup. Ct. Ala. Certiorari 
denied. Reported below: 521 So. 2d 1035.

Just ice  Marshall , with whom Justi ce  Brennan  joins, 
dissenting.

I continue to believe that the death penalty is in all circum-
stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, see Gregg v. Georgia, 428 U. S. 
153, 231-241 (1976) (Marsh all , J., dissenting). But even if I did 
not hold this view, I would grant the petition for writ of certiorari 
and vacate the death sentence in this case, because the sentence 
was secured in flagrant violation of our decision in Caldwell v. 
Mississippi, 472 U. S. 320 (1985).

In Caldwell we vacated a sentence of death because the pros-
ecutor “sought to minimize the jury’s sense of the importance of 
its role” by stressing to the jury that its verdict would be subject 
to appellate review. Id., at 325. The prosecutor told the jury 
during the sentencing phase that “your decision is not the final de-
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cision. . . . Your job is reviewable.” Ibid. We held that “it is 
constitutionally impermissible to rest a death sentence on a deter-
mination made by a sentencer who has been led to believe that the 
responsibility for determining the appropriateness of the defend-
ant’s death rests elsewhere.” Id., at 328-329.

Petitioner’s sentence of death cannot be squared with our deci-
sion in Caldwell. The prosecutor in this case made the following 
argument to the jury at the penalty phase of petitioner’s trial:

“The opinion, which you will come to a conclusion when you 
go back and deliberate—Let me say this, it will be only an 
advisory opinion. The law provides for you to present this 
to the Court for their consideration. The ultimate decisions 
[sic] rests with Judge Reynolds. He will be the one to take 
whatever ruling that you send out and decide whether it will 
be life without parole or death by electrocution in the electric 
chair.” Pet. for Cert. 3.

This argument, perhaps even more baldly than the statements 
in Caldwell, sought to minimize the jury’s sense of its awesome 
responsibility to determine whether petitioner would live or die 
by encouraging the jury to view its verdict as merely “advisory.” 
This shifting of the jury’s sense of responsibility to another 
decisionmaker, as we explained at length in Caldwell, undermines 
the reliability of the jury’s decision and conditions the jury to re-
turn the death penalty. See 472 U. S., at 330-333.

That the prosecutor in this case told the jury that the trial judge 
would make the ultimate decision, whereas the prosecutor in Cald-
well identified the appellate court as the ultimate decisionmaker, is 
a distinction without a difference. Caldwell makes plain that a 
death penalty cannot stand where the jury is led to believe that 
the defendant’s life rests in some other hands. The constitutional 
infirmity here is thus no different from that in Caldwell, and the 
sentence of death no less intolerable. I therefore would grant the 
petition and reverse the judgment of the Supreme Court of Ala-
bama to the extent it sustains the imposition of the death penalty.

No. 87-7185. Byrne  v . Butler , Warden . C. A. 5th Cir. 
Certiorari denied. Just ice  Brennan  and Just ice  Blackmun  
would dismiss the petition for writ of certiorari as moot. Re-
ported below: 845 F. 2d 501.
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Rehearing Denied
No. 87-4. Wheat  v . United  State s , 486 U. S. 153;
No. 87-1692. Marot ta  v . United  States , 486 U. S. 1009;
No. 87-5946. Johnson  v . Artim  Transp ortati on  Syste m , 

Inc ., et  al ., 486 U. S. 1023;
No. 87-6189. Erickson  v . Illinois , 486 U. S. 1017;
No. 87-6331. Finney  v . Texas , 486 U. S. 1010;
No. 87-6490. Fabbri  v . Sherato n  Plaza  la  Reina  Hotel , 

486 U. S. 1024;
No. 87-6491. Pavlico  v . United  States , 486 U. S. 1034;
No. 87-6598. Philli ppe  v . Shapel l  Industri es , Inc ., 486 

U. S. 1011;
No. 87-6612. Williams  v . York  Steak  House  et  al ., 486 

U. S. 1044;
No. 87-6613. Swif t  v . Lewis , Directo r , Arizona  Depa rt -

ment  of  Correc tions , 486 U. S. 1029;
No. 87-6621. Bilder  v . City  of  Akron , Ohio , 486 U. S. 

1011;
No. 87-6627. Frazier  v . Georg ia , 486 U. S. 1017;
No. 87-6650. Watson  v . Jarvis , Sherif f , De Kalb  County , 

Georgi a , 486 U. S. 1034;
No. 87-6659. Van  Straten  v . Keene  et  al ., 486 U. S. 1012;
No. 87-6715. Selt zer  v . Offi ce  of  Perso nnel  Manag e -

ment , 486 U. S. 1024;
No. 87-6776. Mc Gover n  v . United  State s , 486 U. S. 1014;
No. 87-6790. In  re  Martin , 486 U. S. 1041;
No. 87-6834. Fields  v . Stei nbrenner  et  al ., 486 U. S. 

1058; and
No. 87-6843. Johns on  v . Bowen , Secretary  of  Health  

and  Human  Servi ces , 486 U. S. 1045. Petitions for rehearing 
denied.

No. 86-1145. Patrick  v . Bürget  et  al ., 486 U. S. 94. Peti-
tion for rehearing denied. Justi ce  Blackm un  took no part in 
the consideration or decision of this petition.

No. 87-391. Chaser  Shippi ng  Corp , et  al . v . United  
States , 484 U. S. 1004. Motion for leave to file petition for 
rehearing denied. Justi ce  Kennedy  took no part in the con-
sideration or decision of this motion.
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No. 87-1202. Hutter  Northern  Trust  et  al . v . City  of  
Chicago  et  al ., 485 U. S. 936. Motion for leave to file petition 
for rehearing denied.

July  11, 1988

Dismissal Under Rule 53
No. 87-1957. Alle n -Sherman -Hoff  Co ., Inc ., et  al . v . 

Hardy . C. A. 3d Cir. Certiorari dismissed under this Court’s 
Rule 53. Reported below: 841 F. 2d 1118.

July  28, 1988
Certiorari Denied

No. 88-5174 (A-84). Messer  v . Zant , Warden . C. A. 11th 
Cir. Application for stay of execution of sentence of death, pre-
sented to Justi ce  Kennedy , and by him referred to the Court, 
denied. Certiorari denied.

Just ice  Marshall , with whom Justi ce  Brennan  joins, 
dissenting.

Adhering to my view that the death penalty is in all circum-
stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231-241 (1976) (Marshall , J., dissenting), I would grant the 
application for stay and the petition for writ of certiorari and 
would vacate the death sentence in this case.

But even if I did not hold these views, I would grant the stay 
and vacate petitioner’s death sentence for the reasons I expressed 
in Messer v. Kemp, 474 U. S. 1088 (1986) (dissent from denial 
of certiorari). Petitioner has clearly met the standard that this 
Court set in Strickland v. Washington, 466 U. S. 668 (1984), for 
establishing ineffective assistance of counsel during the sentencing 
phase of his trial.

Augus t  2, 1988

Dismissal Under Rule 53
No. 87-2095. Chicago , Milwauke e , St . Paul  & Pacifi c  

Railroad  Co . v . Wils on . C. A. 7th Cir. Certiorari dismissed 
under this Court’s Rule 53. Reported below: 841 F. 2d 1347.
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Augus t  3, 1988
Miscellaneous Order

No. 87-796. Cities  Service  Gas  Co . et  al . v . Mobil  Oil  
Corp , et  al . C. A. 10th Cir. Joint application to vacate the 
stay entered on June 13, 1988 [486 U. S. 1051], presented to Jus -
tice  White , and by him referred to the Court, granted only to 
the limited extent that this Court’s order of June 13, 1988, grant-
ing the motion for recall and stay of the mandate of the United 
States Court of Appeals for the Tenth Circuit in this case pending 
this Court’s action on the petition for certiorari, shall be modified 
in the following respect: The United States Court of Appeals for 
the Tenth Circuit is authorized to remand the case to the United 
States District Court for the District of Kansas for the sole pur-
pose of determining whether the settlement should be approved. 
The District Court is authorized only to carry out the necessary 
proceedings to determine whether the settlement should be ap-
proved, and either to disapprove the settlement or to enter the 
appropriate orders disposing of the case if the settlement is ap-
proved. If the settlement is disapproved, then this Court’s order 
of June 13, 1988, remains in effect without further modification. 
This Court’s order of June 30, 1988 [ante, p. 1231], granting the 
motion to defer consideration of the petition for certiorari in this 
case, remains in effect without modification.

Augus t  4, 1988
Rehearing Denied

No.----------- . Molina  v . United  State s , ante, p. 1214;
No. 87-1122. Crowle y  Maritime  Corp , et  al . v . Zipf el  

et  al ., 486 U. S. 1054;
No. 87-1391. Hallib urton  Co . et  al . v . Zipf el  et  al ., 486 

U. S. 1054;
No. 87-1251. In  re  Sowell , 484 U. S. 1057;
No. 87-1492. Spiegel  v . Continen tal  Illinoi s National  

Bank  & Trust  Compa ny  of  Chicago  et  al ., 485 U. S. 1009;
No. 87-1523. Morri s v . Comp agni e Maritime  des  

Charge urs  Reunis , S. A., et  al ., 485 U. S. 1022;
No. 87-1582. Fitz gerald  v . Montana  Departm ent  of  

Family  Services  et  al ., ante, p. 1201;
No. 87-1601. Bell , Individually  and  dba  Wes  Outdo or  

Advertisi ng  Co . v . New  Jersey  et  al ., 486 U. S. 1001;
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No. 87-1694. Rose  v . Texas , 486 U. S. 1055;
No. 87-1820. Hysl ep  et  ux . v . Commissi oner  of  Inte rnal  

Revenue , 486 U. S. 1044;
No. 87-5425. Rober ts  v . Roberts , 485 U. S. 963;
No. 87-6008. Fis her  v . Oklaho ma , 486 U. S. 1061;
No. 87-6096. Kyles  v . Louisi ana , 486 U. S. 1027;
No. 87-6196. Gardner  v . North  Carolina , 486 U. S. 1061;
No. 87-6365. Knox  v . Texas , 486 U. S. 1061;
No. 87-6486. Levert  v . Estel le , Warden , et  al ., ante, 

p. 1207;
No. 87-6746. Miran da  v . California , 486 U. S. 1038;
No. 87-6816. May  v . Pro -Guard , Inc ., 486 U. S. 1045;
No. 87-6817. Willi ams  v . Planned  Parenthood  Federa -

tion  of  America  et  al ., 486 U. S. 1047;
No. 87-6863. Trotz , Individually  and  as  Admini stratri x  

of  the  Estat e  of  Trotz  v . Lawru k  et  al ., t /a  Penn  Alto  
Hotel , ante, p. 1220;

No. 87-6864. Spence r  v . Illinois , ante, p. 1208;
No. 87-6875. Trotz  v . Pennsy lvania  Unemploy ment  Com -

pens ation  Board  of  Review , ante, p. 1208;
No. 87-6905. Foster  v . Illinois , 486 U. S. 1047;
No. 87-6912. Waters  v . Neuber t  et  al ., ante, p. 1209;
No. 87-6926. Johnson  v . Illinois , 486 U. S. 1047;
No. 87-6959. Mc Gee  v . Randall  Divis ion  of  Textron , 

Inc ., of  Grenada , Miss iss ipp i, ante, p. 1209; and
No. 87-7017. Flores  et  al . v . Municipality  of  Carolina , 

ante, p. 1239. Petitions for rehearing denied.
No. 87-1520. Wiley  v . Miss iss ipp i, 486 U. S. 1036. Motion 

of petitioner for leave to proceed further herein in forma pauperis 
granted. Petition for rehearing denied.

No. 87-1780. Burt  v . Justi ces  of  the  Suprem e  Court  of  
Idaho  et  al ., 486 U. S. 1061. Petition for rehearing denied. 
Justic e Kenne dy  took no part in the consideration or decision 
of this petition.

No. 87-6447. Thacker  v . Bumgarner , Super intende nt , 
North  Carol ina  Southern  Correctio nal  Center , 485 U. S. 
1011. Motion for leave to file petition for rehearing denied.

No. 87-6752. Gaunce  v . United  States ; Gaunce  v . De -
Vince ntis  et  al .; and Gaunce  v . Nati onal  Transp ortati on
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Safety  Board  et  al ., 486 U. S. 1039. Motion for leave to file 
petition for rehearing denied. Justi ce  Kenne dy  took no part in 
the consideration or decision of this motion.

Augus t  9, 1988

Dismissal Under Rule 53
No. 87-1790. American  Management  & Amuse ment , Inc . 

v. Barona  Group  of  the  Capitan  Grande  Band  of  Miss ion  
Indians . C. A. 9th Cir. Certiorari dismissed under this Court’s 
Rule 53. Reported below: 840 F. 2d 1394.

August  23, 1988
Certiorari Denied

No. 88-236 (A-120). Monroe  v . Butler , Warden . C. A. 
5th Cir. Application for stay of execution of sentence of death, 
presented to Justi ce  White , and by him referred to the Court, 
denied. Certiorari denied. Reported below: 853 F. 2d 924.

Justi ce  Brennan , dissenting.
Adhering to my view that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227 (1976), I would grant the application for stay and the petition 
for writ of certiorari and would vacate the death sentence in this 
case.

Justi ce  Marshal l , dissenting.
Adhering to my view that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
231-241 (1976) (Marshal l , J., dissenting), I would grant the ap-
plication for stay and the petition for writ of certiorari and would 
vacate the death sentence in this case.

But even if I did not hold these views, I would grant the stay 
and vacate petitioner’s death sentence for the reasons I expressed 
in Monroe v. Butler, 485 U. S. 1024, 1024-1028 (1988) (dissent 
from denial of certiorari). After petitioner was convicted, state 
officials became aware of, but suppressed, information strongly 
suggesting that petitioner did not commit the crime for which he 
was found guilty. Petitioner has, however, neither been released 
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nor received a new trial. Because petitioner has received woe-
fully inadequate relief to vindicate the State’s violation of his con-
stitutional rights under Brady v. Maryland, 373 U. S. 83 (1963), 
I would stay his death sentence.

August  25, 1988
Miscellaneous Orders

No. D-677. In  re  Disbarment  of  Belmont . Disbarment 
entered. [For earlier order herein, see 485 U. S. 952.]

No. D-701. In  re  Disbarment  of  Meros . Disbarment en-
tered. [For earlier order herein, see 485 U. S. 1002.]

No. D-703. In  re  Disbarment  of  Guss ow . Disbarment en-
tered. [For earlier order herein, see 485 U. S. 1019.]

No. D-707. In  re  Disbarment  of  Blecher . Disbarment 
entered. [For earlier order herein, see 486 U. S. 1003.]

No. D-708. In  re  Disbarment  of  Lewis . Disbarment en-
tered. [For earlier order herein, see 486 U. S. 1003.]

No. D-709. In  re  Dis barm ent  of  Kanto r . Disbarment en-
tered. [For earlier order herein, see 486 U. S. 1030.]

No. D-713. In  re  Disbarment  of  Foote . Disbarment en-
tered. [For earlier order herein, see 486 U. S. 1041.]

No. D-716. In  re  Disbarment  of  Tirel li . Disbarment en-
tered. [For earlier order herein, see ante, p. 1202.]

No. D-722. In  re  Disbarment  of  Doherty . It is ordered 
that Jerome J. Doherty, of Seattle, Wash., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-723. In  re  Disbarment  of  Stark . It is ordered that 
William C. Stark, of Chicago, Ill., be suspended from the practice 
of law in this Court and that a rule issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court.

No. D-724. In  re  Dis barm ent  of  Storts . It is ordered 
that Brick P. Storts III, of Tucson, Ariz., be suspended from the 



ORDERS 1249

487 U. S. August 25, 1988

practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No» D-725. In  re  Disbarment  of  Paul . It is ordered that 
Jerome Paul, of New York, N. Y., be suspended from the practice 
of law in this Court and that a rule issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court.

No. D-726. In  re  Disbarment  of  Chowa niec . It is or-
dered that Chester L. Chowaniec, of Oak Lawn, Ill., be sus-
pended from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-727. In  re  Disbarment  of  Blumthal . It is ordered 
that William J. Blumthal, of Libertyville, Ill., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-728. In  re  Disbarment  of  Lorenz . It is ordered 
that Gary Richard Lorenz, of Louisville, Ky., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-729. In  re  Disbarment  of  Bongi orno . It is ordered 
that Peter T. Bongiorno, of Paterson, N. J., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-730. In  re  Disbarment  of  Swoff ord . It is ordered 
that Herbert Reginald Swofford, of Orlando, Fla., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-731. In  re  Disbarment  of  Clayton . It is ordered 
that William Norris Clayton, of Houston, Tex., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.



1250 OCTOBER TERM, 1987

August 25, 1988 487 U. S.

Rehearing Denied
No. 85-1529. Grumma n  Aeros pace  Corp . v . Shaw , ante, 

p. 1233;
No. 86-379. Dowd  et  al . v . Text ron , Inc ., et  al ., ante, 

p. 1233;
No. 86-5309. Ross v. Oklaho ma , ante, p. 81;
No. 87-171. Copley  et  al . v . Heil -Quaker  Corp , et  al ., 

ante, p. 1204;
No. 87-377. Mc Intos h  et  al . v . Carlucci , Secretary  of  

Defens e , et  al ., ante, p. 1217;
No. 87-1509. Hodder  v . United  States , ante, p. 1218;
No. 87-1563. Matt  v . Laroc ca , Commiss ioner , New  York  

State  Departm ent  of  Trans porta tion , 486 U. S. 1007;
No. 87-1826. Smith  v . Rolewic k , Admini strat or , Illi nois  

Attorney  Regis tratio n  and  Discip linary  Comm issio n , ante, 
p. 1219;

No. 87-1913. Resh ard  v . Burnley , Secretar y , United  
States  Depa rtme nt  of  Transp ortation , ante, p. 1237;

No. 87-1993. Robinson  v . Virginia  State  Bar  ex  rel . 
Third  Distr ict  Comm ittee , ante, p. 1237;

No. 87-1996. Ayars  et  ux . v . United  States , ante, p. 1237;
No. 87-5418. Housel  v . Georgi a , ante, p. 1240;
No. 87-6573. Lewis  v . Modula r  Quarte rs  et  al ., ante, 

p. 1226;
No. 87-6760. Burr  v . Florida , ante, p. 1201;
No. 87-6794. Lockett  v . Miss iss ipp i (two cases), ante, 

p. 1210;
No. 87-6922. Agnes , aka  Martin  v . United  States , ante, 

p. 1221;
No. 87-6975. Sebas ti an -Andres  v . United  States , ante, 

p. 1239; and
No. 87-7022. Muza  v . United  States , ante, p. 1222. Peti-

tions for rehearing denied.

No. 87-1792. Ganoe  et  al . v . Lummis , Temp orary  Admin -
ist rator  of  the  Estate  of  Hughes , ante, p. 1206; and

No. 87-6527. Jones  v . St . Louis -San  Francisco  Railwa y , 
486 U. S. 1010. Motions for leave to file petitions for rehearing 
denied.
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August  26, 1988
Dismissal Under Rule 53

No. 87-7346. Vasquez  v . Calif ornia . Ct. App. Cal., 2d 
App. Dist. Certiorari dismissed under this Court’s Rule 53.

Septembe r  1, 1988
Miscellaneous Order

No. A-172. Spall one  v . United  States  et  al .;
No. A-173. Longo  et  al . v . United  States  et  al .;
No. A-174. Chema  v . United  States  et  al .; and
No. A-175. City  of  Yonker s v . United  States  et  al . 

C. A. 2d Cir. Applications for stay of Henry G. Spallone, Nicho-
las Longo, Edward Fagan, and Peter Chema, presented to Jus -
tice  Marshall , and by him referred to the Court, granted pend-
ing the timely filing and disposition by this Court of petitions for 
writs of certiorari. Application for stay of city of Yonkers, pre-
sented to Justi ce  Marshal l , and by him referred to the Court, 
denied.

Justi ce  Marshal l , joined by Justi ce  Brennan , concurring 
in the denial of stay in No. A-175, and dissenting from the grant 
of stay in Nos. A-172, A-173, and A-174.

On August 26, 1988, the Court of Appeals for the Second Circuit 
upheld both the District Court’s determination that the city of 
Yonkers and four members of its city council were in contempt of 
court and its imposition of sanctions for their failure to abide by 
a consent decree committing the city to implement a housing de-
segregation plan. 856 F. 2d 444. The Court of Appeals stayed 
issuance of its mandate until September 2, to permit application 
for a stay of the contempt sanctions pending filing and consid-
eration of petitions for writs of certiorari. The city of Yonkers 
and the four councilmembers have sought such a stay. Today the 
Court denies a stay as to the city but grants it as to the four coun-
cilmembers. I believe that the Court should deny the stay as to 
the councilmembers as well.

I
In 1980, the United States filed suit against the city of Yonkers, 

claiming it had intentionally perpetuated and aggravated residen-
tial racial segregation in violation of the Constitution and Title
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VIII of the Civil Rights Act of 1968, 82 Stat. 81, 42 U. S. C. 
§§3601-3619, and had intentionally segregated its schools in vio-
lation of the Constitution. The National Association for the Ad-
vancement of Colored People (NAACP) was accorded plaintiff-
intervenor status. In 1985, the District Court held the city liable 
for intentional housing and school segregation, United States v. 
Yonkers Board of Education, 624 F. Supp. 1276 (SDNY 1985), 
finding, inter alia, that the city had deliberately concentrated vir-
tually all of its public and subsidized housing in southwest Yon-
kers in order to maintain residential segregation. The District 
Court issued a Housing Remedy Order which directed the city to 
establish a fair housing policy, to construct 200 units of public 
housing, and to plan additional units of subsidized housing. The 
Court of Appeals for the Second Circuit affirmed both the liability 
and remedy rulings, United States v. Yonkers Board of Educa-
tion, 837 F. 2d 1181 (1987), and the Court denied the city’s peti-
tion for a writ of certiorari. 486 U. S. 1055 (1988).

On November 15, 1986, the city informed the District Court 
that it would not comply with the Housing Remedy Order. The 
United States and the NAACP moved for an adjudication of civil 
contempt and the imposition of coercive sanctions, but the District 
Court instead sought voluntary compliance with its earlier order. 
After negotiations, the city council—the city’s sole governing au-
thority-agreed to appoint an outside housing adviser to identify 
sites for the 200 units of public housing and to draft a long-term 
plan for subsidized housing. Over a year passed. On January 
28, 1988, the parties entered into a consent decree, approved by 
the District Court, which set a new timetable for the construction 
of the 200 public housing units. The city pledged that it would 
not seek further review of the Housing Remedy Order or any sub-
sequently entered decree relating to these 200 units. In addition, 
the city agreed that the construction of 800 units of subsidized 
housing was an appropriate remedy and pledged to make good-
faith efforts to build the additional 600 units within the next three 
years. Section 17 of the consent decree obligated the city “to 
adopt. . . legislation” necessary to meet the goal of 800 units, in-
cluding tax abatements, zoning changes, and, within 90 days, a 
package of incentives for local development. Section 18 provided 
for further negotiations and the submission of a draft of a second 
consent decree setting forth long-range plans for subsidized hous-
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ing by February 15, 1988. The council approved the consent de-
cree by a vote of 5 to 2.

Within two months, the city demonstrated its unwillingness to 
comply with the consent decree by moving unsuccessfully to delete 
the provision in which it promised not to seek further review of 
its obligation to build the 200 units, and by offering to return ap-
proximately $30 million in federal funds in the event this Court set 
aside the public housing provisions of the Housing Remedy Order. 
On April 12, 1988, the city announced that it was “not interested” 
in completing negotiations on the long-term plan for subsidized 
housing as required by § 18 of the consent decree. Following a 
hearing on June 13, the District Court entered a Long Term Plan 
Order outlining the legislation that the city had committed itself 
to adopt in § 17 of the consent decree. The order was based on 
a draft prepared by the city’s lawyers during earlier negotiations 
and accommodated most of the city’s objections.

The next day, June 14, 1988, the council adopted a resolution 
declaring a moratorium on all public housing construction in 
Yonkers. A week later, on June 21, the city announced that it 
had retained a consulting firm to draft housing legislation, and 
that the next council meeting was tentatively scheduled for Au-
gust. The District Court, expressing concern about delay, asked 
the council to pass a resolution adopting the provisions of the 
Long Term Plan Order. On June 28, the council voted down a 
resolution indicating its commitment to implementing the Hous-
ing Remedy Order, the consent decree, and the Long Term Plan 
Order. The following day, the District Court directed the plain-
tiffs to submit an order requiring the city to take “specific im-
plementing action” under a prescribed timetable on penalty of a 
contempt adjudication and imposition of fines. At a hearing held 
to consider the proposed order, the city stated that it would not 
voluntarily comply with the Long Term Plan Order and urged the 
court to enter an order adopting the necessary legislation. The 
city also objected to the creation of an Affordable Housing Com-
mission to exercise the council’s responsibilities for implementing 
the District Court’s orders and the consent decree. The city ar-
gued that such a commission would impermissibly interfere with 
the council’s “core legislative as well as executive functions.”

On July 26, 1988, the District Court ordered the city to enact by 
August 1 “the legislative package relating to the long-term plan as 
described in Section 17 of the [consent decree] and the Long Term 



1254 OCTOBER TERM, 1987

Opinion of Mars ha ll , J. 487 U. S.

Plan Order.” This “legislative package” was set forth in a de-
tailed Affordable Housing Ordinance drafted by the city’s consul-
tants. The July 26 order warned that if the legislation were not 
adopted by August 1, the city and the councilmembers would face 
contempt adjudication and the following fines: on the city, a fine 
starting at $100 on August 1 and doubling every day until the leg-
islation was passed, so that the cumulative total of the fines would 
exceed $10,000 by day 7, $1 million by day 14, $200 million by day 
21, and $26 billion by day 28; on the councilmembers, a fine of 
$500 per day on each member who voted against the legislative 
package, with the additional threat of incarceration on August 10 
if the package were not adopted by the council by that time. To 
accommodate the city’s expressed concern that it could not adopt 
legislation by August 1 without running afoul of state notice and 
hearing requirements, the District Court specified that its July 26 
order would be “satisfied if the City Council, on or before August 
1st, adopts a resolution committing itself to enact the Affordable 
Housing Ordinance within the minimum time prescribed for notice 
pursuant to state law.” On August 1, the council rejected such a 
resolution by a vote of 4 to 3.

As contemplated by the July 26 order, the District Court held 
a hearing on August 2 to afford the city and councilmembers an 
opportunity to show cause why they should not be adjudicated 
in civil contempt. As for the city, the District Court “reject[ed] 
[its] contention that a dichotomy can be drawn between the city 
and the city council.” Further, the District Court declined to 
adopt the Affordable Housing Ordinance for the city, as requested 
by the city, noting that the city should directly meet its responsi-
bilities under the Constitution and the consent decree. As for the 
four councilmembers who had voted against the resolution of in-
tent to adopt the Affordable Housing Ordinance, the District 
Court rejected their request for a continuance, observing that 
they had been on notice since July 26 of the prospect of contempt 
and the need for counsel, and that they had rejected the court’s 
offer of an immediate evidentiary hearing. The District Court 
agreed nonetheless that it would permit argument at a later date 
on any theory or circumstance not then available to counsel. The 
District Court held the city and the councilmembers in contempt 
and imposed the sanctions set forth in the July 26 order.

On August 9, the Court of Appeals stayed the District Court’s 
contempt sanctions against the city and the four councilmembers
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pending appeal. On August 26, the Court of Appeals, in a unani-
mous opinion by Judge Newman, affirmed the District Court’s 
contempt orders and the imposition of coercive monetary sanc-
tions, with one modification in the city’s sanctions. 856 F. 2d 444. 
First addressing the claims of the councilmembers, the Court 
of Appeals found that the procedural due process requirements 
attendant to the contempt adjudications were, with one excep-
tion, fully observed. The July 26 order provided sufficient notice 
to councilmembers of the consequences of noncompliance. Each 
member appeared with counsel and had an opportunity to present 
evidence and legal argument. Although the Court of Appeals 
found that it would have been preferable to have accorded counsel 
a few days to prepare, it declined to remand the matter given the 
absence of factual disputes and its decision on the merits. The 
Court of Appeals also rejected the councilmembers’ First Amend-
ment argument, stating that the public interest in obtaining com-
pliance with federal-court judgments that remedy constitutional 
violations justifies whatever burden there may have been on the 
councilmembers’ free expression rights.

As for the argument that the councilmembers were entitled to 
some form of legislative immunity, the Court of Appeals noted 
that, even if such immunity extends to individuals performing legis-
lative functions at the purely local level, it would not bar district 
court orders requiring compliance with decrees redressing constitu-
tional violations. The Court of Appeals stressed, however, that it 
was not necessary to answer the broad question whether a district 
court could order local legislators to vote in favor of a particular 
ordinance to redress a constitutional violation, because the council 
had approved, and the city had signed, a consent decree requiring 
the enactment of legislation necessary to implement the District 
Court’s earlier order. The Court of Appeals found that all council-
members, including those who had voted against the consent de-
cree, were obligated to enforce it, and that their failure to do 
so made appropriate contempt adjudications and the imposition of 
sanctions.

Along these same lines, the Court of Appeals also decided that 
the District Court did not abuse its discretion in directing the 
council to adopt the Affordable Housing Ordinance, and in impos-
ing coercive contempt sanctions to compel compliance, given that 
the city had agreed in the consent decree to adopt necessary im-
plementing legislation. As for the claim that the July 26 order 
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compelled the council to violate state notice and hearing require-
ments, the Court of Appeals stressed the supremacy of federal 
court orders in implementing remedies for constitutional viola-
tions. The Court of Appeals added that, in any event, the council 
could have satisfied the July 26 order by passing a resolution com-
mitting itself to enact the legislation in accordance with state-law 
procedures. As for the city’s claims, the Court of Appeals re-
jected the defense of impossibility, noting that the city had not 
done everything it could under city law to obtain compliance with 
the orders of the District Court. In particular, the city had not 
tried to coerce councilmembers into compliance by applying to the 
Emergency Financial Control Board to take action with respect to 
the city’s financial affairs, or by requesting the Governor of New 
York to remove the recalcitrant councilmembers for misconduct. 
In any event, the Court of Appeals concluded, “[f]or purposes 
of taking official governmental action, the City of Yonkers is the 
City Council and vice versa.” 856 F. 2d, at 458. The Court of 
Appeals noted in this regard that the city has no separate execu-
tive authority in that its mayor merely serves on the council, and 
that the city manager serves at the pleasure of the council.

Finally, as to the amount of the coercive fines, the Court of Ap-
peals found that the Excessive Fines Clause of the Eighth Amend-
ment does not apply to civil contempt sanctions imposed to obtain 
compliance with court orders. Although the court noted that the 
Due Process Clause of the Fifth Amendment arguably provides a 
limit, it relied on an abuse-of-discretion standard to review the 
amount of the fines. The Court of Appeals held that the District 
Court acted within its discretion in imposing cumulative fines and 
in starting the fine schedule at $100 a day, but it modified the 
schedule so that the fine would be $1 million on day 15 and $1 mil-
lion for every subsequent day of noncompliance. Given the city’s 
annual budget of $337 million, the Court of Appeals found that a 
$1 million a day fine was within “reasonable limits.” 856 F. 2d, 
at 460.

II
The city argues that the fines imposed by the District Court vio-

late the Excessive Fines Clause of the Eighth Amendment and 
the Due Process Clause of the Fifth Amendment; that the Court 
of Appeals erred in affirming the contempt adjudication because 
the District Court did not adopt less restrictive alternatives; 
that the city had a valid impossibility defense; and that the order 



ORDERS 1257

1251 Opinion of Marsh all , J.

violated state law. Councilmembers Spallone and Chema claim 
legislative immunity. Chema also argues that the contempt sanc-
tion violates the First Amendment and his procedural due process 
rights. Councilmembers Longo and Fagan claim generally that 
the sanction was an abuse of discretion and unconstitutional.

A. The City
The city’s first contention is that the Excessive Fines Clause 

of the Eighth Amendment is applicable to contempt sanctions and 
that the particular sanctions imposed here were constitutionally 
excessive. The city accurately observes in this regard that the 
Court has indicated that the applicability of this Clause to puni-
tive damages in civil cases is “a question of some moment and dif-
ficulty.” Bankers Life & Casualty Co. v. Crenshaw, 486 U. S. 
71, 79 (1988). But, even if the Clause applies to punitive dam-
ages, the city offers no compelling reason why we should extend 
its reach to civil contempt sanctions. Indeed, it appears settled 
that the Cruel and Unusual Punishments Clause does not apply 
to civil contempt sanctions. See Ingraham v. Wright, 430 U. S. 
651, 668 (1977). This is not surprising since the Cruel and Un-
usual Punishments Clause, like the Excessive Fines Clause, ap-
plies to punishments for past conduct, while civil contempt sanc-
tions are designed to secure future compliance with judicial 
decrees. See ibid.; Uphaus v. Wyman, 360 U. S. 72, 81 (1959). 
In any event, even assuming that the size of monetary contempt 
sanctions is limited by the Excessive Fines Clause or even the 
Due Process Clause, I do not think that the fines against the city, 
as modified by the Court of Appeals, are unreasonable. The city 
of Yonkers has an annual budget of $337 million. At one point, 
it offered to forfeit $30 million in federal funds to avoid compli-
ance with the consent decree. Under these circumstances, a fine 
schedule which imposes $1 million a day only after noncompliance 
for 15 consecutive days can hardly be deemed unreasonable.

The city’s second contention is that the contempt adjudication it-
self was improper because the District Court should have adopted 
less restrictive alternatives such as direct enactment of the legis-
lation or appointment of an Affordable Housing Commission, and 
because the city had a valid impossibility defense. Neither con-
tention has merit. First, the District Court had no need to resort 
to its equitable authority, codified in Federal Rule of Civil Proce-
dure 70, to deem the legislation enacted, as the city had committed 
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itself to adopting that legislation in a court-approved consent order. 
Surely it is both less disruptive and more effective to order com-
pliance with that order than to usurp completely the council’s legis-
lative authority and enact the legislation directly. Second, having 
previously objected to the creation of an Affordable Housing Com-
mission, the city cannot now claim that the District Court should 
have created such an entity. The city also contends the District 
Court erred by rejecting its impossibility defense. It claims that 
it does not have the ability to compel the councilmembers to enact 
the legislation or to remove recalcitrant members. The city’s at-
tempt to divorce itself from the actions of its councilmembers is 
disingenuous. As the city repeatedly points out in its application, 
“Yonkers is relatively unique in that most of the governmental 
power in the city is centralized in the legislative branch.” For this 
reason, the city is the council. Indeed, because the council sets 
municipal policy, see Pembaur v. Cincinnati, 475 U. S. 469, 481 
(1986), it is reasonable to attribute to the city the acts of its elected 
policymakers.

B. The Councilmembers
The councilmembers’ primary argument is that a federal court 

lacks authority to order an individual local legislator, as opposed 
to the body in which he serves, to enact specific legislation. In 
the councilmembers’ view, a federal court, by entering such an 
order, runs roughshod over what they see as the local legislator’s 
right to be absolutely free from such restraints. While this issue 
arguably is of substantial interest, this case is not a proper vehi-
cle for addressing it. In the first place, the broad question raised 
by the councilmembers is not presented by these facts. As the 
Court of Appeals stressed below, this is not a case where a federal 
court enjoined local legislators to vote in favor of a particular bill 
in order to remedy a constitutional violation. Far from that, this 
case presents the much more narrow question whether a federal 
court may order local officials to abide by an explicit obligation— 
here, a promise to enact legislation—contained in a consent decree 
that the officials voted to adopt and that the District Court agreed 
to accept. In short, this case is about a District Court’s ability to 
enforce its consent decrees. In no way did the Court of Appeals 
even hint that federal courts possess the broad powers over local 
legislators that the councilmembers claim that the Court of Ap-
peals arrogated to itself and the District Court.
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In any event, it is not at all clear that federal courts lack au-
thority in all circumstances to enter orders affecting a local legisla-
tor’s performance of his legislative duties. In Milliken v. Brad-
ley, 433 U. S. 267 (1977), the Court held that a District Court 
could order local school authorities to implement certain programs 
designed to ameliorate the effects of prior segregation policies. 
As a practical matter, the import of the Court’s decision was that 
the individual members of the local school authority were required 
to vote a certain way for specific remedial programs. This neces-
sary effect of a remedial order is highlighted by the Court’s earlier 
decision in Griffin v. Prince Edward County School Board, 377 
U. S. 218 (1964). There, the Court noted that a District Court 
possessed authority to order county supervisors “to exercise the 
power that is theirs to levy taxes” in order to reopen public schools 
that had been closed in an attempt to avoid a prior desegregation 
order. Id., at 233. As in this case, the individual local officials in 
Griffin openly flouted clear commands of a District Court.

Although cases like Milliken and Griffin may stand for the 
proposition that the district courts may enjoin local legislators 
to take certain affirmative steps in order to remedy constitutional 
violations, the Court has never squarely addressed the question 
whether these local legislators are entitled to some form of legisla-
tive immunity. In Lake Country Estates, Inc. v. Tahoe Regional 
Planning Agency, 440 U. S. 391, 404, n. 26 (1979), the Court spe-
cifically left open the question whether local legislators are en-
titled to any immunity. (Earlier, in Tenney v. Brandhove, 341 
U. S. 367, 376 (1951), state legislators were afforded absolute im-
munity for activities within “the sphere of legislative activity”; 
Lake Country extended such immunity to “regional legislators,” 
440 U. S., at 405.) Since Lake Country issued, seven Courts of 
Appeals have held that local legislators are entitled to absolute 
legislative immunity. None of these cases, however, involved 
situations where the District Court sought to compel certain be-
havior to redress constitutional violations, let alone situations 
where the District Court merely sought to enforce a consent de-
cree. Instead, the cases typically involved private-party damages 
actions against individual members of local governing boards. It 
would seem sensible to allow the lower courts to be the first to 
resolve the question whether legislative immunity protects local 
officials against the imposition of contempt sanctions for noncom-
pliance with a consent decree imposing legislative obligations.
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Even assuming that this question warrants the Court’s immedi-
ate attention, the instant case contains a factual peculiarity that 
makes it unsuitable for review. The city stresses its “extraordi-
nary” system of governance, in which the council exercises both 
legislative and executive powers. This necessarily complicates 
any legislative immunity analysis, particularly if one believes that 
the council exercised its executive prerogatives by not complying 
with the consent decree, and by not abiding by the July 26, 1988, 
order. Before the Court takes up the issue of local legislative im-
munity, it should wait for a case in which the legislative body is 
exercising only legislative powers.

Finally, the First Amendment and procedural due process 
claims strike me as totally meritless for the reasons articulated 
in the Court of Appeals’ opinion. In any event, they involve the 
application of settled law to a particular set of facts.

Ill
In my view, the claims presented by the city and the four coun-

cilmembers do not merit review by the Court. I therefore vote to 
deny the applications for stay.

Sep tem ber  8, 1988
Dismissals Under Rule 53

No. 88-5098. Brow n  et  ux . v . Firs t  Nation al  Bank  in  
Lenox . C. A. 8th Cir. Certiorari dismissed under this Court’s 
Rule 53. Reported below: 844 F. 2d 580.

No. 87-1985. Joynes , Legal  Repre sen tativ e  of  the  Fu -
ture  Tort  Claim ants  of  A. H. Robins  Co ., Inc . v . A. H. Rob -
ins  Co., Inc ., et  al . C. A. 4th Cir. Certiorari dismissed under 
this Court’s Rule 53. Reported below: 839 F. 2d 198.

No. 87-2038. Honda  Motor  Co ., Ltd . v . Salzman . Sup. 
Ct. Alaska. Certiorari dismissed under this Court’s Rule 53. 
Reported below: 751 P. 2d 489.

Sept ember  14, 1988
Miscellaneous Order

No. A-215. Bridge  v . Lynaugh , Dire ctor , Texas  Depart -
ment  of  Correcti ons . Application for stay of execution of sen-
tence of death, presented to Justi ce  White , and by him referred 
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to the Court, granted pending the timely filing and disposition 
by this Court of a petition for writ of certiorari. Should the peti-
tion for writ of certiorari be denied, this stay terminates automati-
cally. In the event the petition for writ of certiorari is granted, 
this stay shall continue pending the sending down of the judgment 
of this Court. The  Chief  Justic e , Justi ce  White , and Jus -
tice  O’Connor  would deny the application.

Sep tem ber  15, 1988
Miscellaneous Orders

No. A-45. Laup ot  v . Berl ey  et  al . Application for stay 
and other relief, addressed to Just ice  Brennan  and referred to 
the Court, denied.

No. A-106. Alexande r  v . United  States . Application for 
immediate release or reinstatement of bond, addressed to Just ice  
White  and referred to the Court, denied.

No. D-697. In  re  Disb arment  of  Redd  an . Disbarment en-
tered. [For earlier order herein, see 485 U. S. 985.]

No. D-700. In  re  Disbarment  of  Culmer . Disbarment en-
tered. [For earlier order herein, see 485 U. S. 1002.]

No. D-721. In  re  Disbarment  of  Roman . Disbarment en-
tered. [For earlier order herein, see ante, p. 1214.]

No. D-732. In  re  Disbarment  of  Anton . It is ordered that 
Donald C. Anton, of St. Louis, Mo., be suspended from the prac-
tice of law in this Court and that a rule issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court.

No. 87-107. Patte rson  v . Mc Lean  Credit  Union . C. A. 
4th Cir. [Certiorari granted, 484 U. S. 814.] Motion of Ameri-
can Bar Association for leave to file a brief as amicus curiae 
granted. Motion of Members of the United States Senate et al. 
for leave to add 27 Members of the United States House of Repre-
sentatives to the amici curiae brief granted.

No. 87-201. Mansell  v . Mans ell . Ct. App. Cal., 5th App. 
Dist. [Probable jurisdiction noted, ante, p. 1217.] Motion of the 
parties to dispense with printing the joint appendix granted.

No. 87-821. Pitt ston  Coal  Group  et  al . v . Sebben  et  al . 
C. A. 8th Cir. [Certiorari granted, 484 U. S. 1058];
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No. 87-827. Mc Laughlin , Secretary  of  Labor , et  al . v . 
Sebben  et  al . C. A. 8th Cir. [Certiorari granted, 484 U. S. 
1058]; and

No. 87-1095. Direc tor , Offi ce  of  Workers ’ Compensation  
Programs , United  States  Department  of  Labor  v . Broyl es  
et  AL. C. A. 4th Cir. [Certiorari granted, 485 U. S. 987.] Mo-
tion of the Solicitor General for divided argument granted.

No. 87-826. Gold ber g  et  al . v . Swee t , Dire ctor , Illinois  
Departm ent  of  Revenue , et  al .; and

No. 87-1101. GTE Sprin t  Communicat ions  Corp . v . Swee t , 
Directo r , Illi nois  Departm ent  of  Revenue , et  al . Sup. Ct. 
Ill. [Probable jurisdiction noted, 484 U. S. 1057.] Motion of MCI 
Telecommunications Corp, for leave to file a brief as amicus curiae 
granted.

No. 87-980. Mis si ss ippi  Band  of  Choctaw  Indi ans  v . Holy - 
fie ld  et  al . Sup. Ct. Miss. [Probable jurisdiction postponed, 
486 U. S. 1021.] Motions of Navajo Nation, Menominee Indian 
Tribe of Wisconsin, and Association on American Indian Affairs, 
Inc., et al. for leave to file briefs as amici curiae granted.

No. 87-996. Coit  Independence  Joint  Venture  v . Fed -
eral  Savings  and  Loan  Insur ance  Corp orat ion , as  Re -
ceiv er  of  First South , F. A. C. A. 5th Cir. [Certiorari 
granted, 485 U. S. 933.] Motion of Federal Home Loan Bank of 
Dallas et al. for leave to file a brief as amici curiae granted.

No. 87-1055. Chan  et  al . v . Korean  Air  Lines , Ltd . 
C. A. D. C. Cir. [Certiorari granted, 485 U. S. 986.] Motion 
of the Solicitor General for leave to participate in oral argument as 
amicus curiae and for divided argument granted.

No. 87-1327. Cotton  Petrol eum  Corp , et  al . v . New  
Mexic o  et  al . Ct. App. N. M. [Probable jurisdiction noted, 
485 U. S. 1005.] Motion of Jicarilla Apache Tribe for leave to file 
a brief as amicus curiae granted.

No. 87-1372. Argenti ne  Republ ic  v . Amera da  Hess  Ship -
ping  Corp , et  al . C. A. 2d Cir. [Certiorari granted, 485 U. S. 
1005.] Motion of the Solicitor General for leave to participate 
in oral argument as amicus curiae and for divided argument 
granted.
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No. 87-1485. Blanchard  v . Berger on  et  al . C. A. 5th 
Cir. [Certiorari granted, ante, p. 1217.] Motion of petitioner to 
dispense with printing the joint appendix granted.

No. 87-1651. Mass achus etts  v . Oakes . Sup. Jud. Ct. 
Mass. [Certiorari granted, 486 U. S. 1022.] Motions of Massa-
chusetts Society for Prevention of Cruelty to Children et al. 
and Covenant House et al. for leave to file briefs as amici curiae 
granted.

No. 87-1905. Midland  Asphalt  Corp , et  al . v . Unite d  
States . C. A. 2d Cir. [Certiorari granted, ante, p. 1217.] 
Motion of the Solicitor General to dispense with printing the joint 
appendix granted.

No. 87-5840. Mc Namara  v . County  of  San  Diego  Depart -
ment  of  Social  Servi ces . Ct. App. Cal., 4th App. Dist. 
[Probable jurisdiction postponed, 485 U. S. 1005.] Motion of 
American Civil Liberties Union et al. for leave to file a brief as 
amici curiae granted.
Rehearing Denied

No. 86-1386. Salgado  v . United  State s , ante, p. 1233;
No. 86-1685. Florid a  et  al . v . Long  et  al ., ante, p. 223;
No. 87-1799. Nobel  Scienti fic  Indus tries , Inc . v . Beck -

man  Instru ment s , Inc ., ante, p. 1226;
No. 87-5546. Frankli n  v . Lynaugh , Dire ctor , Texas  De -

partme nt  of  Correcti ons , ante, p. 164;
No. 87-6393. Faraga  v . Miss iss ipp i, ante, p. 1210;
No. 87-6460. Rupe  v . Washin gton , 486 U. S. 1061;
No. 87-6811. Smego  v . United  States  Distr ict  Court  for  

the  Western  Distr ict  of  Pennsylvania , ante, p. 1220;
No. 87-6814. In  re  Zuschlag , ante, p. 1203;
No. 87-6839. Kramer  v . Secretar y , United  States  De -

partment  of  the  Army , et  al ., ante, p. 1208;
No. 87-6860. Walen  v . Michi gan , ante, p. 1208;
No. 87-6870. Fis her  v . Slate , Judge , Morgan  County  

Circ uit , et  al ., ante, p. 1208;
No. 87-6903. Martin  v . Shank  et  al ., ante, p. 1220;
No. 87-6918. Bury  v . City  of  Lakela nd , Florida , et  al ., 

ante, p. 1220; and
No. 87-6977. Nicks  v . Alabama , ante, p. 1241. Petitions for 

rehearing denied.
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No. 86-1992. Immigr ation  and  Naturalizati on  Service  v . 
Pangi linan  et  al .; and

No. 86-2019. Immig rati on  and  Natural izatio n  Servi ce  v . 
Manza no , 486 U. S. 875. Petition of respondent Litonjua for 
rehearing denied. Justi ce  Kenne dy  took no part in the con-
sideration or decision of this petition.

No. 87-1388. Atonio  et  al . v . Wards  Cove  Packing  Co ., 
Inc ., et  al ., 485 U. S. 989. Motion for leave to file petition for 
rehearing denied.
Assignment Order

An order of The  Chief  Just ice  designating and assigning Jus-
tice Powell (retired) to perform judicial duties in the United 
States Court of Appeals for the Fourth Circuit during the period 
of October 3, 1988, to June 9, 1989, and for such further time as 
may be required to complete unfinished business, pursuant to 28 
U. S. C. §294(a), is ordered entered on the minutes of this Court, 
pursuant to 28 U. S. C. §295.

Sept ember  19, 1988
Dismissal Under Rule 53

No. 87-1916. Zant , Warden  v . Godf rey . C. A. 11th Cir. 
Certiorari dismissed under this Court’s Rule 53. Reported below: 
836 F. 2d 1557.
Certiorari Denied

No. 88-5328 (A-142). Allen  v . Calif ornia . Sup. Ct. Cal. 
Application for stay of execution of sentence of death, presented 
to Justic e  O’Connor , and by her referred to the Court, denied. 
Certiorari denied.

Just ice  Brennan , with whom Justi ce  Marsh all  joins, 
dissenting.

I dissent and would grant the stay and the petition for certiorari.
This Court’s denials today of certiorari and of the stay of execu-

tion, of course, have no effect on the current proceedings in the 
United States District Court for the Eastern District of California. 
While Allen’s applications were pending here, he sought and ob-
tained from the District Court a stay of execution pending dispo-
sition of his petition for habeas corpus, and that stay continues 
undisturbed.
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Septembe r  20, 1988

Dismissal Under Rule 53
No. 88-322. Ambi co , Inc ., et  al . v . Diamon d  Scienti fic  Co . 

C. A. Fed. Cir. Certiorari dismissed under this Court’s Rule 53. 
Reported below: 848 F. 2d 1220.

Septembe r  23, 1988

Dismissal Under Rule 53
No. 87-796. Cities  Service  Gas  Co . et  al . v . Mobil  Oil  

Corp , et  al . C. A. 10th Cir. Certiorari dismissed under this 
Court’s Rule 53. Reported below: 818 F. 2d 730.

Miscellaneous Order
No. A-216. Preston  v . Florida . Application for stay of 

execution of sentence of death, presented to Just ice  Kennedy , 
and by him referred to the Court, granted pending the timely fil-
ing and disposition by this Court of a petition for writ of certio-
rari. Should the petition for writ of certiorari be denied, this stay 
terminates automatically. In the event the petition for writ of 
certiorari is granted, this stay shall continue pending the sending 
down of the judgment of this Court.

Sept ember  26, 1988
Miscellaneous Orders

No. A-240. Meyers , Guardia n  ad  Litem  v . Lewi s . Ct. 
App. Mich. Application for stay, presented to Just ice  Scalia , 
and by him referred to the Court, denied. Motion of petitioner 
to dispense with printing the petition for writ of certiorari denied.

No. A-244. Lewis  v . Lewis . Ct. App. Mich. Application 
for stay, presented to Justi ce  Scalia , and by him referred to the 
Court, denied.

Septembe r  27, 1988

Dismissal Under Rule 53
No. 87-1782. Gordon  v . United  States . C. A. 11th Cir. 

Certiorari dismissed under this Court’s Rule 53. Reported below: 
817 F. 2d 1538 and 836 F. 2d 1312.
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Miscellaneous Order
No. A-198. Clark  et  al . v . Roemer , Governor  of  Louis i-

ana , et  AL. Application to vacate a stay entered by the United 
States Court of Appeals for the Fifth Circuit, presented to Jus -
tice  Marshall , and by him referred to the Court, denied.

Sep tem ber  29, 1988

Dismissal Under Rule 53
No. 88-297. CNA Casu alty  of  Calif ornia  v . Rouhe . Ct. 

App. Cal., 4th App. Dist. Certiorari dismissed under this 
Court’s Rule 53.

Sep tem ber  30, 1988

Dismissal Under Rule 53
No. 88-110. Brady  v . United  States . C. A. 11th Cir. Cer-

tiorari dismissed under this Court’s Rule 53. Reported below: 844 
F. 2d 795.
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