
ORDERS FOR FEBRUARY 24 THROUGH 
MAY 13, 1988

February  24, 1988
Certiorari Granted. (See No. 86-1430, ante, at 84, n. 4.)

February  25, 1988
Dismissals Under Rule 53

No. 87-1163. American  Fermac , Inc ., et  al . v . United  
State s . C. A. Fed. Cir. Certiorari dismissed under this 
Court’s Rule 53. Reported below: 831 F. 2d 269.

No. 87-883. Honda  Motor  Co ., Ltd ., et  al . v . Camacho  
et  ux. Sup. Ct. Colo. Certiorari dismissed under this Court’s 
Rule 53. Reported below: 741 P. 2d 1240.

No. 87-183. Duff  & Phelp s , Inc ., et  al . v . Jordan . C. A. 
7th Cir. Certiorari dismissed under this Court’s Rule 53. Re-
ported below: 815 F. 2d 429.

Februar y  29, 1988
Dismissal Under Rule 53

No. 87-828. Szabo  Food  Service , Inc ., et  al . v . Cante en  
Corp . C. A. 7th Cir. Certiorari dismissed under this Court’s 
Rule 53. Reported below: 823 F. 2d 1073.
Appeals Dismissed

No. 87-747. Duffy  et  ux . v . City  of  Arca dia . Appeal 
from Ct. App. Cal., 2d App. Dist., dismissed for want of substan-
tial federal question. Reported below: 195 Cal. App. 3d 308, 243 
Cal. Rptr. 87.

No. 87-1179. Weil  et  al . v . Chu  et  al . Appeal from Ct. 
App. N. Y. dismissed for want of substantial federal question. 
Reported below: 70 N. Y. 2d 783, 515 N. E. 2d 908.

No. 87-1133. Firs t  Federal  Savings  & Loan  Associ ation  
of  Clarem ore , Oklahoma , et  al . v . Oklahom a  Tax  Commis -
si on . Appeal from Sup. Ct. Okla, dismissed for want of juris- 
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diction. Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied. Justice  O’Con -
nor  took no part in the consideration or decision of this case. 
Reported below: 743 P. 2d 640.

No. 87-1145. Potter  v . Wackenhu t  Corp , et  al . Appeal 
from C. A. 11th Cir. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Reported below: 831 F. 2d 1069.

No. 87-1148. Norton  v . Illinois . Appeal from App. Ct. 
Ill., 3d Dist., dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 152 Ill. App. 3d 1167, 
515 N. E. 2d 1068.

No. 87-6258. Howard  v . Viacom  Intern atio nal  et  al . 
Appeal from D. C. N. D. Ind. dismissed for want of jurisdiction. 
Certiorari Granted—Vacated and Remanded

No. 87-5269. Ohse  v . Hughes  et  al . C. A. 7th Cir. Cer-
tiorari granted, judgment vacated, and case remanded for further 
consideration in light of Forrester v. White, 484 U. S. 219 (1988). 
Reported below: 816 F. 2d 1144.
Miscellaneous Orders

No. 103, Orig. South  Dakota  v . Nebra ska  et  al . Pending 
motion for leave to file bill of complaint denied without prejudice 
to renewal of the motion. [For earlier order herein, see, e. g., 
475 U.S. 1093.]

No. 86-1294. Webster , Direct or  of  Central  Intelli -
gence  v. Doe . C. A. D. C. Cir. [Certiorari granted, 482 U. S. 
913.] Motion of respondent for leave to file a supplemental brief 
after argument granted. Justice  Kennedy  took no part in the 
consideration or decision of this motion.

No. 87-573. Unite d States  v . Taylor . C. A. 9th Cir. 
[Certiorari granted, 484 U. S. 1025.] Motion for appointment of 
counsel granted, and it is ordered that Ian G. Loveseth, Esq., of 
San Francisco, Cal., be appointed to serve as counsel for respond-
ent in this case.

No. 87-1068. Oklahom a  Tax  Commiss ion  v . Muscog ee  
(Cree k ) Nation  et  al . C. A. 10th Cir. The Solicitor General
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is invited to file a brief in this case expressing the views of the 
United States.

No. 87-1080. Maryland  National  Bank  v . Marylan d  
State  Depart ment  of  Asses smen ts  and  Taxat ion . Appeal 
from Ct. App. Md. The Solicitor General is invited to file a brief 
in this case expressing the views of the United States. Justice  
O’Connor  took no part in the consideration or decision of this 
order.

No. 87-1279. Morriso n , Indep ende nt  Counsel  v . Ols on  
et  al . C. A. D. C. Cir. [Probable jurisdiction noted, 484 U. S. 
1058.] Motion of Whitney North Seymour, Jr., Independent 
Counsel, for leave to file a brief as amicus curiae granted. Jus -
tice  Kennedy  took no part in the consideration or decision of this 
motion.

No. 87-5277. Amadeo  v . Kemp , Warden . C. A. 11th Cir. 
[Certiorari granted, 484 U. S. 912.] Motion of petitioner for an 
extension of time to file a reply brief denied.
Probable Jurisdiction Noted

No. 87-746. Michael  H. et  al . v . Gerald  D. Appeal from 
Ct. App. Cal., 2d App. Dist. Probable jurisdiction noted. Re-
ported below: 191 Cal. App. 3d 995, 236 Cal. Rptr. 810.
Certiorari Granted

No. 86-1879. National  Treasury  Employees  Union  et  
al . v. Von  Raab , Commi ssi oner , United  State s Customs  
Servi ce . C. A. 5th Cir. Certiorari granted. Reported below: 
816 F. 2d 170.

No. 86-1904. Arizon a  v . Youngblood . Ct. App. Ariz. 
Certiorari granted. Reported below: 153 Ariz. 50, 734 P. 2d 592.

No. 87-1097. Bowen , Secret ary  of  Health  and  Human  
Services  v . Georgetown  Univ ersi ty  Hosp ital  et  al . C. A. 
D. C. Cir. Certiorari granted. Reported below: 261 U. S. App. 
D. C. 262, 821 F. 2d 750.

No. 87-1190. United  State s  v . Broce  et  al . C. A. 10th 
Cir. Certiorari granted.

No. 87-981. Beech  Aircraft  Corp . v . Rainey  et  al .;
No. 87-1028. Beech  Aeros pace  Servic es , Inc . v . Rainey  

et  al .; and
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No. 87-1146. Pratt  & Whitney  Canada  Inc . v . Rainey  
et  al . C. A. 11th Cir. Certiorari granted, cases consolidated, 
and a total of one hour allotted for oral argument. Reported 
below: 827 F. 2d 1498.

No. 87-751. Carlucci , Secretary  of  Defe nse , et  al . v . 
Doe . C. A. D. C. Cir. Motion of respondent for leave to pro-
ceed in forma pauperis granted. Certiorari granted. Reported 
below: 261 U. S. App. D. C. 96, 820 F. 2d 1275.

No. 87-1277. Lockhart , Direct or , Arkans as  Departme nt  
of  Correc tion  v . Nelson . C. A. 8th Cir. Motion of respond-
ent for leave to proceed in forma pauperis granted. Certiorari 
granted. Reported below: 828 F. 2d 446.
Certiorari Denied. (See also Nos. 87-1133, 87-1145, and 87-1148, 

supra.)
No. 86-203. Great  Atlant ic  & Pacific  Tea  Co ., Inc . v . 

Moldova n et  al ., as  Trustees  for  the  Tri -State  UFCW 
and  Employe rs  Benefit  Fund ; and

No. 86-208. Mold ovan  et  al ., as  Trustees  for  the  Tri -
State  UFCW and  Empl oyers  Benef it  Fund  v . Great  At -
lanti c  & Pacif ic  Tea  Co ., Inc . C. A. 3d Cir. Certiorari 
denied. Reported below: 790 F. 2d 894.

No. 86-262. U. A. 198 Health  & Welfare , Education  
& Pensi on  Funds  v . Rester  Refri gerat ion  Service , Inc . 
C. A. 5th Cir. Certiorari denied. Reported below: 790 F. 2d 
423.

No. 86-1019. Sign , Pictorial  & Display  Industry  Pens ion  
Trust  Fund  et  al . v . Formetri cs , Inc . C. A. 9th Cir. Cer-
tiorari denied.

No. 86-1854. New  Bedford  Fisher men ’s Welf are  Fund  
et  al . v. Baltic  Enterp ris es , Inc ., et  al . C. A. 1st Cir. 
Certiorari denied. Reported below: 813 F. 2d 503.

No. 87-421. Bravo  v . Calif ornia . Sup. Ct. Cal. Certio-
rari denied. Reported below: 43 Cal. 3d 600, 738 P. 2d 336.

No. 87-644. Schmidt  et  al . v . Serpas  et  al . C. A. 7th 
Cir. Certiorari denied. Reported below: 827 F. 2d 23.

No. 87-655. Gold ber g  v . United  State s  Depa rtme nt  of  
State . C. A. D. C. Cir. Certiorari denied. Reported below: 
260 U. S. App. D. C. 205, 818 F. 2d 71.
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No. 87-814. Termi nal  Realt y  Penn  Co . v . Auerbach  et  
al . C. A. D. C. Cir. Certiorari denied. Reported below: 264 
U. S. App. D. C. 390, 829 F. 2d 175.

No. 87-875. Reddingto n  v . Bowe n , Secreta ry  of  Healt h  
and  Human  Servi ces . C. A. 4th Cir. Certiorari denied. Re-
ported below: 825 F. 2d 408.

No. 87-903. Crocker  et  al . v . Federal  Depos it  Insur -
ance  Corpo rati on  et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 826 F. 2d 347.

No. 87-949. Congre gati on  Sons  of  Israe l  v . Shaf tan . 
Super. Ct. N. J., App. Div. Certiorari denied.

No. 87-953. Koniz esk i et  al . v . Livermore  Labs  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 820 F. 2d 
982.

No. 87-1105. Arkans as  v . Mayfi eld . Sup. Ct. Ark. Cer-
tiorari denied. Reported below: 293 Ark. 216, 736 S. W. 2d 12.

No. 87-1106. Pyle  et  ux . v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 827 F. 2d 360.

No. 87-1115. Ebaugh  v . Cess na  Aircra ft  Co . C. A. 4th 
Cir. Certiorari denied. Reported below: 830 F. 2d 535.

No. 87-1125. Holme s v . West  Virginia . Sup. Ct. App. 
W. Va. Certiorari denied.

No. 87-1127. Konarsk i v . New  York  Medical  Colle ge , 
Inc ., et  al . App. Div., Sup. Ct. N. Y., 1st Jud. Dept. Cer-
tiorari denied. Reported below: 129 App. Div. 2d 1018, 513 
N. Y. S. 2d 905.

No. 87-1129. Alaska  Trams  Corp ., aka  Alask a  Trams , 
Inc . v. Alaska  Electric  Light  & Power  et  al . Sup. Ct. 
Alaska. Certiorari denied. Reported below: 743 P. 2d 350.

No. 87-1134. Consulate  Gene ral  of  Nigeri a  et  al . v . Jo -
sep h . C. A. 9th Cir. Certiorari denied. Reported below: 830 
F. 2d 1018.

No. 87-1137. Kirk  v . Michael  Rees e  Hosp ital  & Medica l  
Center  et  al . Sup. Ct. Ill. Certiorari denied. Reported 
below: 117 Ill. 2d 507, 513 N. E. 2d 387.
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No. 87-1141. , Koch  Refin ing  Co . et  al . v . Farmer s  Union  
Central  Exchan ge , Inc ., et  al . C. A. 7th Cir. Certiorari 
denied. Reported below: 831 F. 2d 1339.

No. 87-1144. In  re  Vannier . Sup. Ct. Mo. Certiorari 
denied.

No. 87-1147. Villa ge  of  New  Lenox , Illinois  v . Union  
National  Bank  & Trust  Company  of  Joliet , as  Trus tee , 
et  al . App. Ct. Ill., 3d Dist. Certiorari denied. Reported 
below: 152 Ill. App. 3d 919, 505 N. E. 2d 1.

No. 87-1149. Reagin  v . Terry  et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 829 F. 2d 36.

No. 87-1158. Forast iere , Chairman  of  the  Board  of  Fire  
Commis sione rs  of  Spri ngfield , Massac husetts  v . Breau lt . 
Sup. Jud. Ct. Mass. Certiorari denied. Reported below: 401 
Mass. 26, 513 N. E. 2d 1277.

No. 87-1171. Cody  et  al . v . Hillar d  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 830 F. 2d 912.

No. 87-1175. Parker -Hanni fin  Corp . v . Kiser  et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 831 F. 2d 423.

No. 87-1188. Castaned a  v . Immigration  and  Naturali za -
tion  Service . C. A. 8th Cir. Certiorari denied. Reported 
below: 828 F. 2d 501.

No. 87-1204. Jones  et  ux . v . Borough  of  Morri svi lle , 
Pennsy lvani a , et  al ; and Jones  et  ux . v . Prince ton  Uni -
versi ty  et  al . C. A. 3d Cir. Certiorari denied.

No. 87-1211. Guider  v . Smit h  et  al . Ct. App. Mich. Cer-
tiorari denied. Reported below: 157 Mich. App. 92, 403 N. W. 
2d 505.

No. 87-1233. Mac Donald  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 833 F. 2d 741.

No. 87-1242. Goad  v . Unite d State s . C. A. Fed. Cir. 
Certiorari denied. Reported below: 837 F. 2d 1096.

No. 87-1247. Mc Donough  v . Connecticut . Sup. Ct. Conn. 
Certiorari denied. Reported below: 205 Conn. 352, 533 A. 2d 
857.
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No. 87-1255. Kaplan  v . United  State s . C. A. 1st Cir. 
Certiorari denied. Reported below: 832 F. 2d 676.

No. 87-5564. Mercad o  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 828 F. 2d 20.

No. 87-5581. White  v . Oklahoma . Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 726 P. 2d 905.

No. 87-5647. Thomps on  v . Pfeif fer  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 822 F. 2d 57.

No. 87-5674. Brown  v . California . Ct. App. Cal., 6th 
App. Dist. Certiorari denied. Reported below: 191 Cal. App. 
3d 761, 236 Cal. Rptr. 506.

No. 87-5755. Leggi ns  v . Lockhart , Direct or , Arkansas  
Departme nt  of  Correction . C. A. 8th Cir. Certiorari de-
nied. Reported below: 822 F. 2d 764.

No. 87-5788. Mille r  v . United  States . Ct. App. D. C. 
Certiorari denied.

No. 87-5849. Jones  v . Jones , Warden , et  al . C. A. 11th 
Cir. Certiorari denied. Reported below: 828 F. 2d 774.

No. 87-5869. Salisbu ry  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 824 F. 2d 973.

No. 87-5929. Norman  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 831 F. 2d 1068.

No. 87-5958. Mc Koy  v . United  State s . Ct. App. D. C. 
Certiorari denied. Reported below: 518 A. 2d 1013.

No. 87-6006. Perez  v . United  State s . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 831 F. 2d 288.

No. 87-6117. Page  v . Georgi a . Sup. Ct. Ga. Certiorari de-
nied. Reported below: 257 Ga. 538, 361 S. E. 2d 153.

No. 87-6168. Abokhai  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 829 F. 2d 666.

No. 87-6176. Stout  v . Grand  Prairi e Indepe ndent  
School  Dist rict  et  al . Ct. App. Tex., 5th Dist. Certiorari 
denied. Reported below: 733 S. W. 2d 290.
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No. 87-6193. Cook  v . Lockhart , Direc tor , Arkans as  De -
partm ent  of  Correction . C. A. 8th Cir. Certiorari denied.

No. 87-6195. Cazar es  v . Refugia  Sandoval . Ct. App. 
Tex., 3d Dist. Certiorari denied.

No. 87-6197. Donegan  v . Mc Wherte r , Warden , et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 833 F. 
2d 1012.

No. 87-6204. Milton  v . World  Savings  & Loan  Ass n . 
C. A. 5th Cir. Certiorari denied.

No. 87-6208. Robins on  v . City  of  Decatur , Alabama , 
et  al . C. A. 11th Cir. Certiorari denied. Reported below: 820 
F. 2d 1229.

No. 87-6210. Hallings tad  v . Harvey  et  al . Sup. Ct. Wis. 
Certiorari denied.

No. 87-6218. Mungin  v . Georgia . Ct. App. Ga. Certiorari 
denied. Reported below: 183 Ga. App. 290, 358 S. E. 2d 673.

No. 87-6229. Sazensk i v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 833 F. 2d 741.

No. 87-6249. Ross v. Zimme rman , Superi ntende nt , State  
Correct ional  Instit ution  and  Diagnost ic  and  Classi fica -
tion  Center  at  Grate rford , et  al . C. A. 3d Cir. Certiorari 
denied.

No. 87-6280. Esc h v . United  States . C. A. 10th Cir.
Certiorari denied. Reported below: 832 F. 2d 531.

No. 87-6288. Wils on  v. United  States . C. A. 4th Cir.
Certiorari denied. Reported below: 833 F. 2d 310.

No. 87-6290. Brow n  v . United  States . C. A. 7th Cir.
Certiorari denied. Reported below: 832 F. 2d 991.

No. 87-6303. Smit h  v . United  States . Ct. App. D. C. 
Certiorari denied.

No. 87-6305. Ferris  v . United  States . C. A. Fed. Cir. 
Certiorari denied. Reported below: 833 F. 2d 1023.
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No. 87-6309. Hardin  v . Unite d  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 833 F. 2d 1008.

No. 87-6313. Griff in  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 827 F. 2d 1108.

No. 86-1963. Arizona  v . Chicago  Title  Insurance  Co . 
et  al . C. A. 3d Cir. Certiorari denied. Justi ce  White  
would grant certiorari. Justi ce  Stevens  took no part in the 
consideration or decision of this petition. Reported below: 815 
F. 2d 696.

No. 86-7002. Brecheen  v . Oklahoma . Ct. Crim. App. 
Okla. Certiorari denied. Reported below: 732 P. 2d 889.

Justice  Marshall , with whom Justice  Brennan  joins, 
dissenting.

This Court has insisted that an accused be tried by “a public 
tribunal free of prejudice, passion, excitement, and tyrannical 
power.” Chambers v. Florida, 309 U. S. 227, 236-237 (1940). 
We have recognized that failure to ensure the impartiality of a 
jury “violates even the minimal standards of due process.” Irvin 
v. Dowd, 366 U. S. 717, 722 (1961). The Oklahoma court’s denial 
of petitioner’s unopposed motion for change of venue raises serious 
doubts about whether those minimal standards were met in this 
case. These doubts demand that we undertake two separate in-
quiries. First, we must consider whether and to what extent our 
precedents regarding jury impartiality set constitutional limits 
on state change of venue standards. Second, we must address 
the proper application of those precedents to the unique setting of 
capital sentencings.

I
On March 23, 1983, Marie Stubbs, wife of Hilton Stubbs, a 

prominent storekeeper in Ardmore, Oklahoma, was shot and killed 
in her home. The murder and the subsequent arrest of petitioner 
Robert Brecheen were the subject of extensive local newspaper 
and television coverage. Ardmore, which has a population of ap-
proximately 25,000, is located in Carter County, which has a popu-
lation of approximately 40,000. Petitioner’s attorney filed a mo-
tion, accompanied by affidavits, for change of venue from Carter 
County. Although the motion was unopposed, the trial judge re-
fused to grant it after conducting voir dire. The jury that was 
finally empaneled contained one person who knew the victim, one 
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who knew the victim’s daughter, and three who knew the victim’s 
husband. All but one of the jurors were customers at the Stubbs’ 
family store. Three jurors knew the prosecuting attorney and 
three knew officers who would testify for the prosecution. All of 
the jurors had heard of the case through pretrial publicity. The 
jury convicted petitioner of burglary and homicide and sentenced 
him to death.

On appeal, petitioner challenged, inter alia, the trial court’s re-
fusal to grant him a change of venue. The Oklahoma Court of 
Criminal Appeals rejected petitioner’s claim, holding that “[i]t is 
only when a criminal defendant establishes by clear and convinc-
ing evidence that a fair trial is a virtual impossibility that such a 
motion should be granted.” App. to Pet. for Cert. 2.

II
This Court has established that a refusal to grant a motion for 

change of venue may constitute a violation of due process. See 
Groppi v. Wisconsin, 400 U. S. 505 (1971); Rideau v. Louisi-
ana, 373 U. S. 723 (1963); Irvin v. Dowd, supra. A defendant 
seeking to establish such a violation must demonstrate either that 
his trial resulted in “identifiable prejudice” or that it gave rise to a 
presumption of prejudice because it involved “such a probability 
that prejudice will result that it is deemed inherently lacking in 
due process.” Estes v. Texas, 381 U. S. 532, 542-543 (1965). In 
deciding whether such a presumption of prejudice is warranted, 
courts must examine “any indications in the totality of circum-
stances that petitioner’s trial was not fundamentally fair.” Mur-
phy v. Florida, 421 U. S. 794, 799 (1975).

We have had little occasion to apply these basic principles to de-
termine whether particular state standards for change of venue 
comport with the requirements of due process. Most of our prec-
edents regarding due process and jury neutrality consist of care-
ful examinations of the circumstances surrounding specific trials 
to determine whether they give rise to a presumption of preju-
dice. See, e. g., Sheppard v. Maxwell, 384 U. S. 333 (1966); Tur-
ner n . Louisiana, 379 U. S. 466 (1965). Although we did strike 
down one state venue statute which categorically denied change 
of venue for misdemeanors, see Groppi v. Wisconsin, supra, we 
have not considered any other wholesale restrictions on venue 
change.
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In this vacuum of constitutional precedent, States have taken 
divergent paths. Most States have followed the well-trod course 
of granting motions for venue change when the totality of the cir-
cumstances establish “ ‘a reasonable likelihood that in the absence 
of such relief, a fair trial cannot be had.’” Martinez v. Superior 
Court, 29 Cal. 3d 574, 577-578, 629 P. 2d 502, 503 (1981) (quoting 
Maine v. Superior Court, 68 Cal. 2d 375, 383, 438 P. 2d 372, 377 
(1968)). The Martinez court defined “reasonable likelihood” as a 
lesser standard of proof than “more probable than not.” 29 Cal. 
3d, at 578, 629 P. 2d, at 503. See also People n . Gendron, 41 Ill. 
2d 351, 243 N. E. 2d 208 (1968) (adopting “reasonable likelihood” 
standard), cert, denied, 396 U. S. 889 (1969); State v. Cuevas, 
288 N. W. 2d 525 (Iowa 1980) (same); State v. Beier, 263 N. W. 
2d 622 (Minn. 1978) (same). Other States have decided to grant 
change of venue motions when the circumstances establish a sub-
stantial likelihood of prejudice. See, e. g., Commonwealth v. 
Cohen, 489 Pa. 167, 413 A. 2d 1066, cert, denied, 449 U. S. 840 
(1980). The American Bar Association has explicitly endorsed 
this latter approach in its Standards Relating to Fair Trial and 
Free Press 8-3.3(c) (2d ed. 1980). Oklahoma, however, diverges 
sharply from its sister States in setting a much higher threshold 
for granting a change of venue motion, requiring “clear and con-
vincing evidence” that a fair trial is a “virtual impossibility.”

In my view, Oklahoma’s strong presumption against venue 
change fails to accommodate properly the concerns expressed in 
our due process precedents. Those precedents implicitly ac-
knowledge that the defendant’s interest in a fundamentally fair 
trial outweighs the State’s interest in holding that trial in a par-
ticular district. Oklahoma’s standard is out of step with this 
Court’s repeated recognition that “our system of law has always 
endeavored to prevent even the probability of unfairness.” In re 
Murchison, 349 U. S. 133, 136 (1955) (emphasis added), quoted 
in Sheppard n . Maxwell, supra, at 352; Estes v. Texas, supra, 
at 543. We frequently have invoked the opinion of Chief Justice 
Taft 50 years ago, which held that “[e]very procedure which would 
offer a possible temptation to the average man ... to forget 
the burden of proof required to convict the defendant, or which 
might lead him not to hold the balance nice, clear and true be-
tween the State and the accused, denies the latter due process 
of law.” Tumey v. Ohio, 273 U. S. 510, 532 (1927) (emphasis 
added), cited in Irvin v. Dowd, supra, at 722; Estes v. Texas, 
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supra, at 543. We should grant certiorari to establish clearly the 
minimal requirements of the Due Process Clause for state change 
of venue standards.

Ill
Our prior precedents have left a second gap of perhaps even 

more importance. We have failed to give any guidance as to the 
circumstances that might give rise to a presumption of prejudice 
in the sentencing phase of a bifurcated capital trial. Our cases 
have dealt exclusively with factors that might influence the jury 
in its factfinding function when it makes determinations of guilt 
or innocence. We held, for example, that the pretrial broadcast 
of a defendant in the act of confessing to the charged crime in-
herently prejudiced the jury’s ability to evaluate objectively his 
guilt. See Rideau n . Louisiana, supra. Similarly, we held that 
when key government witnesses doubled as official guardians of 
the jury during deliberations, the ability of the jury to assess 
witness credibility was presumptively prejudiced. See Turner v. 
Louisiana, supra. But the influences that might impair the 
truth-seeking function of the jury in guilt determinations are not 
identical to those that impinge on its responsibility to administer 
fairly the death penalty.

This case demonstrates that lack of congruence. The fact that 
many of the jurors knew the victim or members of the victim’s 
family might not presumptively establish the fundamental unfair-
ness of the guilt proceedings. There may be little reason to doubt 
the testimony of such jurors at voir dire that they could put aside 
their knowledge of the consequences of the crime in order to es-
tablish the facts of its commission. But the jury wears an alto-
gether different hat when it sits as sentencer. It must make a 
moral decision whether a defendant already found guilty deserves 
to die for his crime. As we have previously recognized, the func-
tion of the sentencing jury is to “express the conscience of the 
community on the ultimate question of life or death.” Wither-
spoon n . Illinois, 391 U. S. 510, 519 (1968). When a jury is com-
posed, as this petitioner’s was, of people who are personally fa-
miliar with the consequences of a defendant’s crime, it cannot 
perform this function in an impartial manner. We held as much 
just last Term, when we declared that the Eighth Amendment 
forbids the introduction of a victim impact statement during the 
sentencing phase of a capital trial. We concluded that a descrip-
tion of the effects of the murder on the victim’s family and friends 
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was too likely to inflame the jury and lead to a sentence based on 
caprice or emotion rather than reason. See Booth v. Maryland, 
482 U. S. 496 (1987). Surely empaneling a jury with personal 
knowledge of these effects would have much the same result. 
The likelihood of such a result should give rise to a presumption of 
prejudice during the sentencing phase, just as extensive news cov-
erage might establish that presumption in the guilt phase.

IV
This petition raises two important issues that call for this 

Court’s review. We must establish what the Due Process Clause 
requires of state legislatures and courts in formulating general 
standards for change of venue. Oklahoma’s strong presumption 
against granting such motions raises serious concerns about the 
fundamental fairness of its criminal proceedings. In addition, we 
must recognize and rule on the difference between the guilt and 
penalty phases of a capital trial for the purpose of presuming prej-
udice when jury impartiality is called into question. This distinc-
tion is required not because death is a qualitatively different pen-
alty from any other (although it is), but because the jury’s function 
is profoundly altered when it sits as sentencer.

No. 87-699. Maryland  et  al . v . Anderson . Ct. App. Md. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 310 Md. 217, 528 
A. 2d 904.

No. 87-771. Clark -Cowli tz  Join t  Opera ti ng  Agency  v . 
Federal  Energy  Regulator y Commiss ion  et  al . C. A. 
D. C. Cir. Certiorari denied. Justice  Scali a  took no part in 
the consideration or decision of this petition. Reported below: 
264 U. S. App. D. C. 58, 826 F. 2d 1074.

No. 87-841. Miss iss ipp i v . Davis . Sup. Ct. Miss. Certio-
rari denied. Just ice  White  would grant certiorari. Reported 
below: 512 So. 2d 1291.

No. 87-970. Hughes  et  ux . v . Unit ed  Van  Lines , Inc ., 
et  al . C. A. 7th Cir. Certiorari denied. Reported below: 829 
F. 2d 1407.

Justice  White , dissenting:
The Court of Appeals for the Seventh Circuit held in this 

case that the Carmack Amendment to the Interstate Commerce 
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Act, 49 U. S. C. § 10103, bars a shipper from pursuing state 
and common-law remedies against a carrier for damages to goods 
shipped in interstate commerce. The court reasoned that the Act 
was designed to establish “uniform federal guidelines” that would 
“remove the uncertainty surrounding a carrier’s liability when 
damage occurs to a shipper’s interstate shipment.” 829 F. 2d 
1407, 1415 (1987). The congressional intent to eliminate such un-
certainty would be defeated, said the court, if shippers were al-
lowed to choose among federal, state, and common-law remedies. 
The court’s decision relied in large measure on Adams Express 
Co. v. Croninger, 226 U. S. 491 (1913), which construed an earlier 
version of the Carmack Amendment as pre-empting state regula-
tion of carrier liability.

The court recognized that its view of the pre-emptive scope 
of the Carmack Amendment was shared by three other Circuits. 
See 829 F. 2d, at 1414 (citing Air Products & Chemicals, Inc. v. 
Illinois Central Gulf R. Co., 721 F. 2d 483, 484-485 (CA5 1983), 
cert, denied, 469 U. S. 832 (1984); Fulton v. Chicago, R. I. & P. 
R. Co., 481 F. 2d 326, 331-332 (CA8), cert, denied, 414 U. S. 1040 
(1973); W. D. Lawson & Co. v. Penn Central Co., 456 F. 2d 419, 
421 (CA6 1972)). The court noted that a divergent position had 
been taken by the Tenth Circuit, however, in Reed n . AAACON 
Auto Transport, Inc., 637 F. 2d 1302, 1304-1305 (1981); Litvak 
Meat Co. n . Baker, 446 F. 2d 329 (1971); and L. E. Whitlock 
Truck Service, Inc. v. Regal Drilling Co., 333 F. 2d 488 (1964). 
For example, the Litvak court held that the Carmack Amendment 
“did not oust all other remedial rights of shippers” against inter-
state carriers. 446 F. 2d, at 337.

Accordingly, because a conflict exists among the Circuits con-
cerning the pre-emptive scope of the Carmack Amendment, I would 
grant certiorari.

No. 87-999. Mc Quillen  v . Wiscons in  Educat ion  Ass ocia -
tion  Council  et  al . C. A. 7th Cir. Certiorari denied. Re-
ported below: 830 F. 2d 659.

Just ice  White , dissenting.
This case presents the question whether a plaintiff may prevail 

on a disparate treatment claim under Title VII of the Civil Rights 
Act of 1964, 78 Stat. 253, 42 U. S. C. §2000e et seq., only by es-
tablishing that the employer’s discriminatory intent was the “but 
for” cause of the adverse employment action.
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The Court of Appeals for the Seventh Circuit held in this case 
that a Title VII plaintiff must prove that “the discriminatory moti-
vation was a determining factor in the challenged employment de-
cision in that the employee would have received the job absent 
the discriminatory motivation.” 830 F. 2d 659, 664 (1987). The 
court found support for this “but for” standard of causation in 
the language of Title VII, which prohibits employers from dis-
criminating against an employee or potential employee “because 
of such individual’s race, color, religion, sex or national origin.” 
§ 2000e-2(a)(l) (emphasis added).

The Seventh Circuit expressly rejected the standard of causa-
tion adopted by the Eighth Circuit in Bibbs v. Block, 778 F. 2d 
1318 (1985) (en banc). A plaintiff can establish Title VII liability 
under Bibbs merely by proving that “an unlawful motive played 
some part in the employment decision.” Id., at 1323. If the em-
ployer establishes that discriminatory intent was not the determi-
native factor in the employment decision, however, the plaintiff’s 
recovery is limited to declaratory relief, an injunction against fu-
ture or continued discrimination, and partial attorney’s fees.

The Seventh Circuit’s view that Title VII liability is established 
only when an unlawful motive was the “but for” cause of the chal-
lenged employment action is shared by three other Circuits. See 
Haskins v. United States Dept, of Army, 808 F. 2d 1192, 1198 
(CA6), cert, denied, 484 U. S. 815 (1987); Lewis v. University of 
Pittsburgh, 725 F. 2d 910, 915-916 (CA3 1983), cert, denied, 469 
U. S. 892 (1984); Mack n . Cape Elizabeth School Bd., 553 F. 2d 
720, 722 (CAI 1977). Two Circuits have indicated that the dis-
criminatory motive must be a “significant” or “substantial” fac-
tor, but not necessarily the determinative factor, before liability 
may be imposed on an employer under Title VII. See Fadhl v. 
City and County of San Francisco, 741 F. 2d 1163, 1166 (CA9 
1984); Whiting v. Jackson State University, 616 F. 2d 116, 121 
(CA5 1980).

Accordingly, in view of the divergent positions taken by the 
Federal Courts of Appeals with regard to the standard of causa-
tion to be applied in determining Title VII liability, I would grant 
certiorari.

No. 87-1119. Paravecchi o  v. Memori al  Hosp ital  of  Lara -
mie  County  et  al . Sup. Ct. Wyo. Motion of Dean Crocker 
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et al. for leave to file a brief as amici curiae granted. Certiorari 
denied. Reported below: 742 P. 2d 1276.

No. 87-1132. Toledo  Trust  Co ., as  Truste e of  Trust  
No. 4117, et  al . v. Santa  Barbara  Foundat ion . Sup. Ct. 
Ohio. Motions of Ohio Bankers Association Trust Division and 
American Bankers Association for leave to file briefs as amici 
curiae granted. Certiorari denied. Reported below: 32 Ohio St. 
3d 141, 512 N. E. 2d 664.

No. 87-1143. Holli s  v . Campbel l  County  Dis trict  Court . 
C. A. 6th Cir. Certiorari denied. Justice  Brennan  and Jus -
tice  Marshall  would grant the petition for writ of certiorari and 
reverse the judgment. Reported below: 829 F. 2d 38.

No. 87-5323. Stef fen  v . Ohio . Sup. Ct. Ohio. Certiorari 
denied. Reported below: 31 Ohio St. 3d 111, 509 N. E. 2d 383.

Just ice  Brennan , with whom Just ice  Marsh all  joins and 
Justice  Blackmun  joins as to Part II, dissenting.

I
Adhering to my view that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227 (1976) (Brennan , J., dissenting), I would grant the petition 
for a writ of certiorari and vacate the death sentence in this case. 
But even if I did not hold this view, I would grant this petition 
in order to address the important unresolved issue whether an in-
struction that reduces a jury’s sense of responsibility over a death 
sentence is nonetheless per se constitutional if it is accurate and non-
misleading, even when the instruction serves no legitimate state 
penological interest.

II
In this case, petitioner was sentenced to death in accordance 

with the jury’s recommendation. The trial court had instructed 
the jury:

“You must understand, however, the jury recommendation to 
the Court that the death penalty be imposed is just that, 
a recommendation, and is not binding upon the Court. The 
final decision as to whether the death penalty shall be im-
posed upon the defendant rests upon this Court after the 
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Court follows certain additional procedures required by the 
laws of this State. Therefore, even if you recommend the 
death penalty, the law requires the Court to decide whether 
or not the defendant, David Joseph Steffen, will actually 
be sentenced to death or to life imprisonment.” Pet. for 
Cert. 6.

The Ohio Supreme Court characterized this as an “instruction to 
the jury that their recommendation of death would not be binding 
on the court, and that the final responsibility for the imposition 
of the death penalty rests with the court.” 31 Ohio St. 3d 111, 
113, 509 N. E. 2d 383, 387 (1987). The Ohio Supreme Court then 
rejected petitioner’s argument that “such an instruction imper-
missibly reduces the jury’s sense of responsibility and increases 
the likelihood of a recommendation of death,” ibid., relying upon 
State v. Buell, 22 Ohio St. 3d 124, 489 N. E. 2d 795 (1986), a prior 
Ohio Supreme Court case that had rejected the same challenge to 
a substantially similar instruction. Although Buell went out of 
its way to “emphatically emphasize [that] the better procedure 
would be to have no comment by the prosecutor or by the trial 
judge on the question of who bears the ultimate responsibility,” 
the court concluded that the instruction was neither an inaccurate 
nor a misleading statement of Ohio law and held that the instruc-
tion was thus constitutional. Id., at 144, 489 N. E. 2d, at 813.

I have no cause to second-guess the conclusion that this instruc-
tion accurately reflects the state of Ohio law, as authoritatively 
construed by the Ohio Supreme Court itself. I note, however, 
that although an Ohio jury’s recommendation of death is not bind-
ing on a trial court, a trial court cannot impose the death sentence 
when the jury recommends life imprisonment. Ohio Rev. Code 
Ann. § 2929.03(D)(2) (1987). Ohio’s statutory scheme thus con-
templates that juries will bear a crucial responsibility in deciding 
whether Ohio will impose a death sentence: making their recom-
mendation necessary, if not sufficient, to any sentence of death. 
The question this case presents is whether an instruction stress-
ing the preliminary nature of a jury’s decision can so minimize 
the jury’s sense of responsibility for its decision and so increase 
the likelihood of a recommendation of death as to be unconstitu-
tional despite the accuracy of the instruction. This question is 
particularly sharpened here, where the state court evidently con-
cedes that the instruction serves no valid state interest and in-
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deed “emphatically emphasize[s]” that the instruction should not 
be given.

In Caldwell v. Mississippi, 472 U. S. 320 (1985), this Court laid 
down a general prohibition against trial comments that minimize a 
jury’s sense of responsibility for a death sentence. We stated: 
“This Court has always premised its capital punishment decisions 
on the assumption that a capital sentencing jury recognizes the 
gravity of its task and proceeds with the appropriate awareness 
of its ‘truly awesome responsibility.’” Id., at 341. The Eighth 
Amendment was thus violated, we concluded, when the State at-
tempted “to minimize the jury’s sense of responsibility for deter-
mining the appropriateness of death,” ibid., by suggesting that 
the sentencing jury was not ultimately responsible because appel-
late review would be available. Such a suggestion, we reasoned, 
biased a jury in favor of death sentences in four ways: (1) a jury 
comprised of laypersons might not understand the limited nature 
of appellate review; (2) a jury might reach a death verdict, even 
if it was unconvinced death was the appropriate punishment, in 
order to “send a message” of extreme disapproval; (3) some jurors 
might correctly assume that judicial review can reverse a death 
sentence but not a life sentence and thus might reach a death ver-
dict in order to delegate, and thus avoid, responsibility for making 
a decision between death and life; and (4) jurors otherwise reluc-
tant to vote for a death sentence might, particularly on a divided 
jury, view the availability of judicial review as a good argument 
for giving in to a death sentence verdict. Id., at 330-333.

Of these four sources of bias, only the first is arguably not pres-
ent in this case because a jury’s recommendation of death is sub-
ject to plenary judicial review in Ohio. The other three sources 
of bias cited in Caldwell are, however, just as applicable here as 
they were in Caldwell. This suggests that an accurate and non-
misleading instruction may still raise sufficient fear of jury bias to 
make it unconstitutional under the Caldwell analysis. Indeed, a 
four-justice plurality of the Court implied that an instruction that 
minimized a jury’s sense of responsibility for a death sentence had 
to be “both accurate and relevant to a legitimate state penological 
interest” to survive Eighth Amendment scrutiny. Id., at 335-336 
(Marsh all , J., joined by Brennan , Blackm un , and Stevens , 
JJ.) (emphasis added). The plurality went on to suggest that an 
accurate and nonmisleading instruction about appellate review 
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might be invalid because it would serve no valid state penological 
interest:

“That appellate review is available to a capital defendant sen-
tenced to death is no valid basis for a jury to return such a 
sentence if otherwise it might not. It is simply a factor that 
in itself is wholly irrelevant to the determination of the ap-
propriate sentence. The argument here urged the jurors to 
view themselves as taking only a preliminary step toward the 
actual determination of the appropriateness of death—a de-
termination which would eventually be made by others and 
for which the jury was not responsible. Creating this image 
in the minds of the capital sentencers is not a valid state 
goal. . . .” Id., at 336.

This analysis is equally applicable to an accurate instruction re-
garding the nonbinding nature of an Ohio jury’s recommendation 
of death. Justice  O’Connor , however, did not join the part of 
Caldwell articulating this analysis and wrote separately to state 
her view that an accurate and nonmisleading instruction would pre-
sent no constitutional difficulties. Id., at 341-343 (concurring in 
part and concurring in judgment). Accordingly, because Justice 
Powell did not take part in Caldwell, see id., at 341, a majority 
of this Court has never expressed a view as to the constitutional 
status of accurate and nonmisleading instructions that minimize 
jury responsibility by emphasizing the preliminary nature of their 
decision.

I would therefore vote to grant the petition and set the case for 
oral argument on the issue left unresolved by Caldwell.

No. 87-5449. Andrew s  v . Shuls en , Warden , et  al . C. A. 
10th Cir. Certiorari denied. Reported below: 802 F. 2d 1256.

Just ice  Marshall , with whom Justi ce  Brennan  joins, 
dissenting.

Adhering to my view that the death penalty is in all circum-
stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, see Gregg v. Georgia, 428 U. S. 
153, 231-241 (1976) (Marshall , J., dissenting), I would grant 
the petition for certiorari and vacate petitioner’s death sentence. 
Even if I did not hold this view, I would grant the petition be-
cause petitioner William Andrews was convicted of murder and 
sentenced to death under circumstances raising grave concerns 
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of impermissible racial bias. These circumstances include a mid-
trial incident in which a juror handed the bailiff a napkin with a 
drawing of a man on a gallows above the inscription, “Hang the 
Niggers.” The District Court in this case refused even to under-
take an evidentiary hearing to investigate petitioner’s substantial 
allegations of racial prejudiced The Constitution cannot counte-
nance such indifference and summary treatment when a person’s 
life is at stake.

I
Petitioner was convicted for his role in a multiple murder during 

the robbery of a hi-fi shop in Ogden, Utah. The ringleader of the 
crimes, Dale Pierre, was executed last year. Evidence at trial in-
dicated that petitioner had a substantially less active role in the 
murders than Pierre. The two men entered the shop together 
and forced five people into the store’s basement. There the vic-
tims were forced to drink liquid drain cleaner, which induced vio-
lent vomiting. One of the two victims who survived the robbery 
testified that petitioner said, “I can’t do it, I’m scared,” and that 
petitioner left the scene shortly thereafter. Only after petitioner 
left did Pierre carry out, in particularly gruesome fashion, the 
multiple murders for which petitioner has been sentenced to die. 
Pet. for Cert. 3.

The murders understandably attracted substantial attention 
in the local press and the community from which the jury venire 
was drawn. The incident also may have generated racist sen-
timents, inasmuch as the defendants were black people and the 
victims were white members of the local community. The single 
black member of the venire was excluded, and an all-white jury 
was empaneled.

An ugly racial incident involving the jury occurred during the 
trial. The jury was eating lunch in a separate dining room when 
a juror presented the bailiff with a drawing that had been made 
on a napkin. The drawing represented a stick figure hanging on 
a gallows. Underneath the figure were the words, “Hang the 
Niggers.” The bailiff was unable to say who had made the draw-
ing or how many other jurors had seen it, although he did inform 
the court that “some of the jurors” had asked him “what the court 
may do about this.” The only action the trial court took in re-
sponse was to issue a general instruction to the jury to “ignore 
communications from foolish people.” Id., at 9-10, and n. 4.
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After petitioner and Pierre were convicted, the court ordered a 
5-day recess. The jury was not sequestered. During this time, 
media coverage of the conviction was widespread and, petitioner 
alleges, racially inflammatory. Petitioner alleges, for example, 
that one newspaper ran a false report that petitioner had directed 
a “Black Power” closed-fist gesture at one of the surviving vic-
tims after the verdict was read. Id., at 10. The jury returned 
for the separate sentencing hearing and voted unanimously to sen-
tence petitioner to death.

In his petition for a writ of habeas corpus, petitioner alleged 
that adverse publicity and hostile community sentiment had in-
jected racial animus into his trial and undermined his right to a 
fair trial. The District Court refused to convene an evidentiary 
hearing to consider this claim. 600 F. Supp. 408, 415-416 (Utah 
1984). The Court of Appeals for the Tenth Circuit upheld this re-
fusal with little discussion, stating: “Having reviewed the briefs 
and the appellate record, we conclude that no hearing is required 
under the principles of Townsend v. Sain, 372 U. S. 293 (1963), 
and that the constitutional standard for a fair trial has been met.” 
802 F. 2d 1256, 1260 (1986) (citations omitted).

II
“This Court has long held that the remedy for allegations of 

juror partiality is a hearing in which the defendant has the op-
portunity to prove actual bias.” Smith v. Phillips, 455 U. S. 209, 
215 (1982). Such a hearing is, of course, especially vital when 
the defendant has been condemned to die. In Turner n . Murray, 
476 U. S. 28 (1986), the Court vacated a death sentence entered 
in a case in which the trial court had refused the defendant’s re-
quest to question the prospective jurors on racial prejudice. The 
plurality recognized that “in light of the complete finality of 
the death sentence,” the Constitution requires district courts to be 
especially solicitous of allegations of racial prejudice in capital 
cases. Id., at 35. The Court therefore vacated the sentence, 
even though no specific allegations of racial prejudice had been 
made other than the fact that the case involved a black defendant 
and a white victim. The plurality concluded that “the risk that 
racial prejudice may have infected petitioner’s capital sentencing 
[was] unacceptable in light of the ease with which that risk could 
have been minimized.” Id., at 36.



922 OCTOBER TERM, 1987

February 29, 1988 485 U. S.

This case involves far more serious and specific allegations of 
racial animus than did Turner, including a vulgar incident of 
lynch-mob racism reminiscent of Reconstruction days. Moreover, 
petitioner is not asking this Court to decide whether there is suffi-
cient evidence of racial prejudice to impeach the conviction and 
sentence. He seeks only to have the District Court undertake an 
evidentiary hearing to consider his charges. I would think it 
clear that the Constitution, not to mention common decency, re-
quires no less than this modest procedure. See Tanner v. United 
States, 483 U. S. 107, 142 (1987) (Marshal l , J., concurring in 
part and dissenting in part).

Ill
Was it one (or more) of petitioner’s jurors who drew a black 

man hanging on a gallows and attached the inscription, “Hang 
the Niggers”? How many other jurors saw the incendiary draw-
ing before it was turned over to the bailiff? Might it have had 
any effect on the deliberations? Was the jury’s decision to sen-
tence petitioner to die influenced by racially charged media cover-
age of the trial between the guilt and penalty phases? These are 
among the questions that petitioner deserves to have at least con-
sidered before he is put to death for a series of murders in which 
he played only a secondary role. It is conscience shocking that all 
three levels of the federal judiciary are willing to send petitioner 
to his death without so much as investigating these serious allega-
tions at an evidentiary hearing. Not only is this less process than 
due; it is no process at all. I dissent.

No. 87-5722. Patte rson  v. United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 812 F. 2d 1188.

Justic e  White , with whom Justi ce  Brennan  joins, 
dissenting.

In Michigan v. Tucker, 417 U. S. 433, 447 (1974), this Court ex-
pressly left open the question of the admissibility of physical evi-
dence obtained as a result of an interrogation conducted contrary 
to the rules set forth in Miranda n . Arizona, 384 U. S. 436 (1966). 
Since that time, the state and federal courts have been divided on 
this question.1 Indeed, in Massachusetts n . White, 439 U. S. 280

‘Some courts faced with this question have concluded that physical evi-
dence so obtained must be suppressed. See, e. g., United States v. Cas-
teliana, 488 F. 2d 65, 67 (CA5 1974); State v. Preston, 411 A. 2d 402, 407-408 
(Me. 1980); Commonwealth v. White, 374 Mass. 132, 371 N. E. 2d 777 (1977), 
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(1978), this Court was evenly divided on the issue of the admissi-
bility of physical evidence obtained from an interrogation that vio-
lated Miranda.

Here, petitioner was arrested in Mexico by local officials when 
he attempted to pass a counterfeit $20 bill at a store in Tijuana. 
While still in the custody of Mexican police, petitioner was ques-
tioned by United States Secret Service agents who failed to in-
form him of his rights under Miranda. During the questioning, 
petitioner provided agents with a detailed description of a coun-
terfeiting operation based in San Diego, California. Agents used 
petitioner’s confession to obtain a warrant to search the facility 
petitioner described; there, a variety of items relating to the coun-
terfeiting enterprise were discovered.

Petitioner argued that the physical evidence obtained in the 
search of the counterfeiting operation should be suppressed, claim-
ing that this evidence was inadmissible as “fruits” of the interro-
gation which violated Miranda. But the Court of Appeals for the 
Ninth Circuit affirmed the District Court’s rejection of this con-
tention. 812 F. 2d 1188 (1987). The Court of Appeals rested its 
conclusion in part on prior Ninth Circuit decisions, e. g., United 
States v. Lemon, 550 F. 2d 467, 473 (1977), and in part on our de-
cision in Oregon n . Elstad, 470 U. S. 298, 304-309 (1985), which 
held that a confession that was the “fruit” of an earlier violation 
of Miranda (but not the Fifth Amendment) was admissible.

While Elstad has been considered illuminating by some Courts 
of Appeals on the question of admissibility of physical evidence 
yielded from a Miranda violation,* 2 that decision did not squarely 
address the question presented here, and in fact, left the matter 
open. Elstad, 470 U. S., at 308; id., at 347, n. 29 (Brennan , J., 
dissenting). Consequently, I would grant certiorari in this case 

aff’d by an equally divided Court, 439 U. S. 280 (1978). Others have reached 
the opposite conclusion. See, e. g., United States ex rel. Hudson v. Cannon, 
529 F. 2d 890, 894-895 (CA7 1976); United States v. Massey, 437 F. Supp. 
843, 860-861 (MD Fla. 1977); Wilson v. Zant, 249 Ga. 373, 377-379, 290 S. E. 
2d 442, 447-448, cert, denied, 459 U. S. 1092 (1982).

Many courts have noted the conflict, but have declined to take a position. 
See, e. g., United States v. Scalf, 708 F. 2d 1540, 1545-1546 (CAIO 1983); 
United States v. Downing, 665 F. 2d 404, 409, n. 5 (CAI 1981).

2 See, e. g., 812 F. 2d, at 1193 (case below); United States v. Quinn, 815 F. 
2d 153, 160 (CAI 1987); United States v. Morales, 788 F. 2d 883, 886-887 
(CA2 1986).
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to resolve the conflict which has existed since Tucker, and answer 
the question presented here.

No. 87-5781. Engle  v . Florida . Sup. Ct. Fla. Certiorari 
denied. Reported below: 510 So. 2d 881.

Justice  Marshall , with whom Justice  Brennan  joins, 
dissenting.

Adhering to my view that the death penalty is in all circum-
stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, see Gregg v. Georgia, 428 U. S. 
153, 231-241 (1976) (Marshal l , J., dissenting), I would grant the 
petition for certiorari and vacate petitioner’s death sentence.

I
Even if I did not hold this view, I would grant the petition for 

certiorari to consider petitioner’s contention that the Florida Su-
preme Court is applying the review standard of Tedder v. State, 
322 So. 2d 908, 910 (1975) (per curiam), in a manner that has deni-
grated the role of legitimate mitigating circumstances in Florida’s 
sentencing scheme and that has led to the arbitrary infliction of 
the death penalty. Petitioner’s sentencing jury recommended life 
imprisonment, but the trial judge overrode the jury’s recommen-
dation and imposed the death sentence. Under Florida’s unusual 
system of capital sentencing, the trial judge is given the power to 
overturn a sentencing jury’s rejection of the death penalty. In 
upholding Florida’s sentencing system against various constitu-
tional challenges, this Court repeatedly has relied on the Florida 
rule, announced in Tedder, that “[i]n order to sustain a sentence 
of death following a jury’s recommendation of life, the facts sug-
gesting a sentence of death should be so clear and convincing that 
virtually no reasonable person could differ,” ibid. See Spaziano 
v. Florida, 468 U. S. 447, 465-466 (1984); Barclay v. Florida, 463 
U. S. 939, 955-956, 958 (1983) (Rehnquist , J., joined by Burger, 
C. J., and White  and O’Conno r , JJ.); Proffitt v. Florida, 428 
U. S. 242, 249 (1976) (opinion of Stewart, Powell, and Stevens , 
JJ.). The trial judge in this case failed even to consider the rea-
sonableness of the jury’s recommendation and refused to recognize 
petitioner’s lesser role in the crime as a valid mitigating cir-
cumstance. The Florida Supreme Court nonetheless affirmed the 
override of the jury’s recommendation, arguing that it would be 



ORDERS 925

924 Marsh all , J., dissenting

“unreasonable ... to conclude that [petitioner] played no part 
in the brutal slaying.” 510 So. 2d 881, 884 (1987) (per curiam). 
This reasoning evinces a cramped view of mitigating circum-
stances regarding evidence of petitioner’s lesser role that is con-
trary to the constitutional principles recognized in Lockett v. Ohio, 
438 U. S. 586 (1978), and Eddings v. Oklahoma, 455 U. S. 104 
(1982). In addition, a review of this and other cases convinces me 
that the Florida Supreme Court has embraced conflicting views of 
whether such mitigating evidence may justify the jury’s recom-
mendation of life imprisonment. The court’s inconsistent applica-
tion of the Tedder standard in felony-murder cases has led to the 
arbitrary imposition of the death penalty.

Petitioner was charged, along with Rufus Stevens, with the 
murder of Eleanor Tolin, a cashier at the Majik Market in Jack-
sonville, Florida.1 Evidence presented by the State at trial indi-
cated that Stevens had a leadership role and planned the robbery 
of the market, whereas petitioner was the follower in the scheme. 
Evidence also indicated that Stevens was the actual killer. Dur-
ing guilt-phase deliberations, the jurors twice asked the judge 
whether they had “to be convinced the defendant personally killed 
the victim to render a [verdict] of murder in the first degree.” 
Pet. for Cert. 5.1 2 The penalty phase of the trial began imme-
diately after the jury returned the guilty verdict. No additional 
evidence was presented. Counsel presented closing arguments 
and the jury was instructed to base its penalty recommendation on 
the evidence presented during the guilt phase. In his summation 
to the jury prior to the sentencing phase, the prosecutor stated:

“You’re concerned whether he had to have actually thrust the 
knife on her. I know you were concerned about that. . . . 
But if you believe, if you believe that Rufus Stevens killed 
that girl for the purpose of not being identified, that he 

1 Stevens was convicted of Eleanor Tolin’s murder in a separate trial. The 
same trial judge, Judge Santora, overrode the jury’s recommendation of life 
imprisonment and sentenced Stevens to death. The conviction and sentence 
were affirmed by the Florida Supreme Court. Stevens v. State, 419 So. 2d 
1058 (1982), cert, denied, 459 U. S. 1228 (1983).

2 Under Florida law, an individual is guilty of first-degree murder when 
a killing occurs during the commission of a robbery even though the individ-
ual did not actually do the killing. See Hawkins v. State, 436 So. 2d 44, 46 
(Fla. 1983).
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formed the intent to kill her for that purpose, that is first de-
gree murder and then if you believe that [petitioner] gave this 
knife to Rufus Stevens, you find he is just as guilty as Rufus 
Stevens.” Id., at 6-7.

After deliberating for only 25 minutes, the jury returned a recom-
mendation that petitioner be sentenced to life imprisonment.

Defense counsel argued to the trial judge that the jury’s recom-
mendation was reasonable because it was based on the view that 
Rufus Stevens was the leader, planner, and dominant participant 
in the robbery and murder, whereas petitioner was the follower 
and not the actual killer. The trial judge responded: “Are you 
under the impression that if two men participate in a crime like 
this, one of them kills her and the other one sits there and aids 
and abets, that he is not equally guilty? . . . That he should 
not suffer the same fate?” Id., at 8. The trial judge proceeded 
to override the jury’s recommendation and sentenced petitioner 
to death. On direct appeal, the Florida Supreme Court affirmed 
petitioner’s conviction but reversed the death sentence because 
the trial judge had considered the testimony of Rufus Stevens at 
his separate trial in violation of petitioner’s Sixth Amendment 
right of confrontation. See Engle v. State, 438 So. 2d 803, 813- 
814 (1983).

Following a new sentencing hearing, the same trial judge found 
four aggravating circumstances and no mitigating circumstances, 
and he again sentenced petitioner to death. The judge did not 
refer to the jury’s recommendation of life imprisonment and made 
no attempt to evaluate the reasoning behind that recommendation. 
On appeal, petitioner argued that the jury’s recommendation of 
life imprisonment was reasonable and thus should be upheld under 
the standard of Tedder v. State, 322 So. 2d 908 (1975). As de-
veloped by the Florida Supreme Court, and relied on by this 
Court, the Tedder standard requires an inquiry into whether the 
jury reasonably could have based its recommendation on statutory 
or nonstatutory mitigating circumstances. See Amazon v. State, 
487 So. 2d 8, 13 (1986); Welty v. State, 402 So. 2d 1159, 1164 
(1981). Petitioner argued that evidence before the jury—evi-
dence presented by the State’s own witnesses—indicated that 
petitioner played a lesser role in the robbery and murder and that 
Stevens did the actual killing. The jury’s questions during its 
guilt-phase deliberations, and the remarks of the prosecutor prior 



ORDERS 927

924 Mars hal l , J., dissenting

to the sentencing phase, reinforced the view that the jury re-
turned its life recommendation based on this lesser role.

The Florida Supreme Court affirmed the imposition of the death 
sentence. The court held that there was “ample support ... for 
each of the aggravating circumstances,” 510 So. 2d, at 884, and 
found no error in the trial judge’s determination that there were 
no mitigating circumstances. The court noted petitioner’s claim 
that the jury’s recommendation was reasonable because it may 
have believed that Stevens actually did the killing and was the 
dominant force behind the robbery. The court concluded, how-
ever, that “[i]t would be unreasonable under these circumstances 
to conclude that [petitioner] played no part in the brutal slaying. 
Hence, there was not a reasonable basis for the jury’s recommen-
dation of life imprisonment.” Ibid, (emphasis added).

The Florida Supreme Court’s reasoning thus requires that un-
less petitioner can show he “played no part” in the killing, evi-
dence that he was not the actual killer, and that his role was as 
a follower rather than a leader, are not mitigating circumstances 
on which a reasonable juror could rely in recommending a life sen-
tence. Such a view is wrong as a matter of federal law. In 
Lockett v. Ohio, supra, and Eddings v. Oklahoma, supra, this 
Court held that any aspect of the defendant’s character and the cir-
cumstances of the offense may be considered in mitigation. This 
Court often has recognized that “the level of criminal responsibility 
of a person convicted of murder may vary according to the extent of 
that individual’s participation in the crime.” Sumner v. Shuman, 
483 U. S. 66, 79 (1987). Indeed, in Tison v. Arizona, 481 U. S. 
137, 151 (1987), the Court recognized that a State may never con-
stitutionally impose the death penalty for felony murder unless the 
defendant was a major participant in the felony and displayed a 
reckless indifference to human life. By finding the jury’s recom-
mendation unreasonable because petitioner was unable to show he 
played no part in the killing, the Florida Supreme Court ignored 
the presence of valid mitigating evidence that the jury apparently 
relied on in rendering its recommendation of life imprisonment. 
The court’s determination denigrates the role of valid mitigating 
circumstances in Florida’s sentencing scheme, contrary to the prin-
ciples of Lockett and Eddings.
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Completely apart from this infirmity, the Florida Supreme 
Court’s endorsement of the trial judge’s refusal to consider the 
mitigating effect of petitioner’s lesser role in this case is at odds 
with other Florida Supreme Court decisions applying the Tedder 
standard. This inconsistency is unexplained. The haphazard ap-
plication of the Tedder standard in cases in which an accomplice’s 
lesser role may have influenced the jury’s recommendation of life 
imprisonment convinces me that the Florida sentencing scheme is 
being applied in a manner inconsistent with the requirements of 
due process.

The Florida Supreme Court’s decisions in Barclay v. State, 470 
So. 2d 691 (1985), and Hawkins v. State, 436 So. 2d 44 (1983), 
illustrate the court’s occasional readiness to defer to jury recom-
mendations of life imprisonment based on the defendant’s lesser 
role in the capital crime. In Barclay the court reversed the trial 
judge’s override of the jury’s recommendation of life imprisonment. 
The defendant Barclay was a member of a group that called itself 
the Black Liberation Army. The group abducted a hitchhiker and 
drove him to a trash dump. The victim was then stabbed repeat-
edly by Barclay, and shot twice in the head by the apparent leader 
of the group, Jacob Dougan. See Barclay n . State, 343 So. 2d 
1266,1267 (1977). The Florida Supreme Court held that the jury’s 
recommendation of life imprisonment for Barclay was reasonable. 
The court argued:

“The jury apparently distinguished between Barclay and his 
main co-defendant, Jacob John Dougan, as evidenced by its 
recommendations of life imprisonment for Barclay (the fol-
lower) and death for Dougan (the leader). We hold that there 
was a rational basis for the jury’s distinction between these 
co-defendants and that the trial court erred in overriding the 
jury’s recommendation.” 470 So. 2d, at 695.

Similarly, in Hawkins the court reversed an override of the jury’s 
recommendation of life imprisonment, noting that evidence indi-
cated that the defendant was not the triggerman, and holding that 
under those circumstances “there was a reasonable basis for the 
jury not to recommend the imposition of the death sentence.” 
436 So. 2d, at 47. Just as Barclay’s and Hawkins’ roles as follow-
ers justified the jury’s recommendation of life, petitioner’s role as 
a follower would seem to justify the jury’s life recommendation. 
In the present case, the court did not cite or try to distinguish 
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its holdings in Barclay and Hawkins, and simply concluded that 
because petitioner played some part in the murder, the jury’s life 
recommendation was unreasonable. Without more, I fail to see 
how this reasoning can be squared with Barclay and Hawkins, 
in which both defendants also clearly played some part in the 
murders.

Defendants Barclay, Hawkins, and Engle all were present dur-
ing violent murders. Each presented evidence in mitigation indi-
cating that they were followers, not leaders, and that they did not 
do the actual killings. All three were sentenced to die by the 
trial judge after their juries determined that death was an inap-
propriate sentence. Barclay and Hawkins are now serving life 
sentences. If the Florida Supreme Court’s decision in this case is 
allowed to stand, Engle will die in the electric chair. The Florida 
Supreme Court has not explained how these cases can be recon-
ciled. As petitioner explains, these holdings create confusion as 
to whether it is wise, or even competent, for defense counsel to 
emphasize at trial the defendant’s lesser role in a capital crime. 
The opinions in Barclay, Hawkins, and Engle appear collectively 
to “stand for the proposition that trying a penalty phase or ap-
pealing a ‘life override’ under Florida’s capital sentencing scheme 
is akin to Russian Roulette.” Pet. for Cert. 26. I believe 
the Florida Supreme Court has failed to apply the Tedder review 
standard in a consistent manner in these cases, leading to the arbi-
trary imposition of the death penalty. I also believe that in the 
present case the Florida Supreme Court based its decision on a 
view of mitigation that is contrary to the constitutional principles 
of Lockett and Eddings. I would therefore grant the petition for 
certiorari.

No. 87-5834. Willi ams on  v . Florida . Sup. Ct. Fla.;
No. 87-5860. Barnar d  v . Texas . Ct. Crim. App. Tex.;
No. 87-5976. Clayton  v . Pennsy lvania . Sup. Ct. Pa.;
No. 87-6150. Ghent  v . California . Sup. Ct. Cal.;
No. 87-6158. Hays  v . Alabama . Sup. Ct. Ala.;
No. 87-6159. Davis  v . Kemp , Warden . C. A. 11th Cir.;
No. 87-6203. Kight  v . Florida . Sup. Ct. Fla.; and
No. 87-6212. De Long  v . Virginia . Sup. Ct. Va. Certiorari 

denied. Reported below: No. 87-5834, 511 So. 2d 289; No. 87- 
5860, 730 S. W. 2d 703; No. 87-5976, 516 Pa. 263, 532 A. 2d 385; 
No. 87-6150, 43 Cal. 3d 739, 739 P. 2d 1250; No. 87-6158, 518 So.
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2d 768; No. 87-6159, 829 F. 2d 1522; No. 87-6203, 512 So. 2d 922; 
No. 87-6212, 234 Va. 357, 362 S. E. 2d 669.

Just ice  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.
Rehearing Denied

No. 87-460. Boscio u. Unite d  States , 484 U. S. 1004;
No. 87-720. Hagen , Executrix  of  the  Estate  of  Hagen  

v. South  Dakota  et  al ., 484 U. S. 998;
No. 87-890. Walker  v . Cons ume rs  Power  Co ., 484 U. S. 

1011;
No. 87-5782. Becker  v . Adams  Drug  Co ., Inc ., et  al ., 484 

U. S. 1015;
No. 87-5797. Verhagen  v . New  York  State  Off ice  of  

Court  Admi nis tratio n  et  al ., 484 U. S. 1015; and
No. 87-5801. Arunga  v . Johnso n  et  al ., 484 U. S. 1015. 

Petitions for rehearing denied. Justice  Kenned y  took no part 
in the consideration or decision of these petitions.

March  4, 1988
Dismissals Under Rule 53

No. 87-660. Peters  et  al . v . City  of  Shrevep ort . C. A. 
5th Cir. Certiorari dismissed under this Court’s Rule 53. Re-
ported below: 818 F. 2d 1148.

No. 87-985. Fina  Oil  & Chemical  Co . et  al . v . El  Paso  
Natur al  Gas  Co . Sup. Ct. Tex. Certiorari dismissed as to 
petitioner Sun Exploration & Production Co. under this Court’s 
Rule 53.

March  7, 1988
Appeal Dismissed

No. 87-317. Bemis  Pentec ostal  Church  et  al . v . Tennes -
see  et  al . Appeal from Sup. Ct. Tenn, dismissed for want of 
substantial federal question. Reported below: 731 S. W. 2d 897. 
Certiorari Granted—Vacated and Remanded

No. 86-1008. Immigration  and  Natura liz atio n  Service  v . 
Fazeli hokmabad . C. A. 9th Cir. Certiorari granted, judg-
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ment vacated, and case remanded for further consideration in light 
of INS v. Abudu, ante, p. 94. Reported below: 794 F. 2d 1470.

No. 86-1049. City  of  Little  Rock , Arkansas  v . Willi ams . 
C. A. 8th Cir. Certiorari granted, judgment vacated, and case 
remanded for further consideration in light of St. Louis n . Pra- 
protnik, ante, p. 112. Reported below: 802 F. 2d 296.

No. 87-852. Union  Oil  Comp any  of  Califor nia  v . Sierra  
Club . C. A. 9th Cir. Certiorari granted, judgment vacated, 
and case remanded for further consideration in light of Gwaltney 
of Smithfield, Ltd. n . Chesapeake Bay Foundation, Inc., 484 
U. S. 49 (1987). Reported below: 813 F. 2d 1480.
Miscellaneous Orders

No.-----------. Murray  v . Unit ed  States . Motion to direct
the Clerk to file the petition for writ of certiorari from the Judicial 
Council for the Ninth Circuit denied.

No. 94, Orig. South  Caroli na  v . Baker , Secret ary  of  
the  Treasur y . Motion for clarification of the order entered De-
cember 7, 1987 [484 U. S. 973], granted. One-half of the total fee 
application filed November 4, 1987, is to be paid by the United 
States. One-fourth of the total fee application is to be paid by the 
State of South Carolina. One-fourth of the total fee application is 
to be paid by the National Governors’ Association. [For earlier 
order herein, see, e. g., 484 U. S. 973.]

No. 105, Orig. Kansa s  v . Colorado . Joint motion for ap-
proval of expenses incurred by Special Master Wade H. McCree, 
Jr., deceased, granted, and the allocation set forth in the motion is 
approved. [For earlier order herein, see, e. g., 484 U. S. 910.]

No. 108, Orig. Nebraska  v . Wyoming  et  al . Motion of 
Basin Electric to file a response to plaintiff’s motion to amend 
petition granted. Motion of plaintiff to amend petition for an 
order enforcing decree and for injunctive relief denied. [For ear-
lier order herein, see, e. g., 484 U. S. 1040.]

No. 86-492, Boyle , Pers onal  Repres entative  of  the  
Heirs  and  Esta te  of  Boyle  v . United  Tech nolo gie s  Corp . 
C. A. 4th Cir. [Certiorari granted, 479 U. S. 1029.] Parties may 
file supplemental briefs on reargument, provided the briefs do not 
exceed 20 pages. Amici curiae may file supplemental briefs on 
reargument, provided the briefs do not exceed 10 pages. Such 
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briefs shall be served and filed on or before close of business Wednes-
day, April 13, 1988.

No. 86-495. K mart  Corp . v . Cartier , Inc ., et  al .;
No. 86-624. 47th  Stree t  Photo , Inc . v . Coali tion  to  Pre -

serve  the  Integrit y  of  American  Tradema rks  et  al .; and
No. 86-625. United  States  et  al . v . Coali tion  to  Pre -

se rve  the  Integrit y of  American  Trademarks  et  al . 
C. A. D. C. Cir. [Certiorari granted, 479 U. S. 1005.] Cases 
restored to calendar for reargument on the merits.

No. 86-2037. Landers  v . Nation al  Railroa d  Passenger  
Corporat ion  et  al . C. A. 1st Cir. [Certiorari granted, 484 
U. S. 962.] Motion of respondents to reconsider order denying 
motion for divided argument [484 U. S. 1055] denied.

No. 87-578. Bank  of  Nova  Scotia  v . United  States ; and
No. 87-602. Kilp atric k  et  al . v . United  States . C. A. 

10th Cir. [Certiorari granted, 484 U. S. 1003.] Motion of peti-
tioners for leave to file portion of joint appendix under seal 
granted.

No. 87-5468. Johnson  v . Miss iss ipp i . Sup. Ct. Miss. [Cer-
tiorari granted, 484 U. S. 1003.] Motion of Committee on Civil 
Rights of the Association of the Bar of the City of New York for 
leave to file a brief as amicus curiae granted.

No. 87-6248. Wilson -Thomas  v . Small  Busin ess  Adminis -
trat ion . C. A. 3d Cir. Motion of petitioner for leave to pro-
ceed in forma pauperis denied. Petitioner is allowed until March 
28, 1988, within which to pay the docketing fee required by Rule 
45(a) and to submit a petition for writ of certiorari in compliance 
with Rule 33 of the Rules of this Court.

Justice  Brennan , Justi ce  Marsh all , and Justice  Ste -
vens , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would deny the petition for writ of certiorari 
without reaching the merits of the motion to proceed in forma 
pauperis.

No. 87-5888. In  re  Roy . Petition for writ of habeas corpus 
denied.



ORDERS 933

485 U. S. March 7, 1988

Probable Jurisdiction Noted
No. 87-1160. Duquesne  Light  Co . et  al . v . Barasc h  et  

al . Appeal from Sup. Ct. Pa. Probable jurisdiction noted. Re-
ported below: 516 Pa. 142, 532 A. 2d 325.
Certiorari Granted

No. 86-1088. City  of  Canton , Ohio  v . Harri s et  al . 
C. A. 6th Cir. Certiorari granted. Reported below: 798 F. 2d 
1414.

No. 87-996. Coit  Indepe ndence  Joint  Venture  v . Fed -
eral  Savings  and  Loan  Insurance  Corporation , as  Re -
ceiv er  of  Firs t South , F. A. C. A. 5th Cir. Certiorari 
granted. Reported below: 829 F. 2d 563.

No. 87-1031. Reed  v . Unite d  Transp ortation  Union  et  
al . C. A. 4th Cir. Certiorari granted. Reported below: 828 F. 
2d 1066.

No. 87-1168. Commis sion er  of  Internal  Revenu e v . 
Clark  et  ux . C. A. 4th Cir. Certiorari granted. Reported 
below: 828 F. 2d 221.

No. 87-121. Dugger , Secretary , Florida  Departm ent  of  
Corrections , et  al . v . Adams . C. A. 11th Cir. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari granted. Reported below: 804 F. 2d 1526 and 816 F. 2d 
1493.

No. 87-470. Fort  Wayne  Books , Inc . v . Indiana  et  al . 
Sup. Ct. Ind.; and

No. 87-614. Sapp enfi eld  et  al . v . Indiana . Ct. App. Ind. 
Motions of PHE, Inc., Video Software Dealers Association, and 
American Booksellers Association, Inc., et al. for leave to file 
briefs as amici curiae in No. 87-470 granted. Certiorari granted, 
cases consolidated, and a total of one hour allotted for oral argu-
ment. Reported below: No. 87-470, 504 N. E. 2d 559; No. 87- 
614, 505 N. E. 2d 504.

No. 87-1167. Price  Waterho use  v . Hopkins . C. A. D. C. 
Cir. Certiorari granted. Justi ce  Stev ens  took no part in the 
consideration or decision of this petition. Reported below: 263 
U. S. App. D. C. 321, 825 F. 2d 458.

No. 87-5259. Teague  v . Lane , Direct or , Illinois  Depart -
ment  of  Corrections , et  al . C. A. 7th Cir. Motion of peti-
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tioner for leave to proceed in forma pauperis granted. Certiorari 
granted. Reported below: 820 F. 2d 832.

No. 87-5677. Harri s  v . Reed , Warden , et  al . C. A. 7th 
Cir. Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted limited to Question 1 presented by 
the petition. Reported below: 822 F. 2d 684.
Certiorari Denied

No. 86-1803. Blatty  v . New  York  Times  Co . et  al . Sup. 
Ct. Cal. Certiorari denied. Reported below: 42 Cal. 3d 1033, 
728 P. 2d 1177.

No. 86-6710. Lewis  v . Unite d State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 788 F. 2d 1561.

No. 87-679. Mc Surel y  v . Hutch iso n . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 823 F. 2d 1002.

No. 87-690. Petrone  v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 822 F. 2d 54.

No. 87-695. Turner , Executri x of  the  Esta te  of  
Turner  v . City  of  Atlanta . Sup. Ct. Ga. Certiorari denied. 
Reported below: 257 Ga. 306, 357 S. E. 2d 802.

No. 87-710. Swan  et  al . v . Ruben  et  al .; and
No. 87-735. Warren  City  School  Dis trict  Board  of  Edu -

cation  et  al . v. Ruben  et  al . C. A. 6th Cir. Certiorari 
denied. Reported below: 825 F. 2d 977.

No. 87-784. Porter  v . United  State s ; and
No. 87-1334. Bell  et  al . v . United  State s . C. A. 4th Cir. 

Certiorari denied. Reported below: 821 F. 2d 968.
No. 87-845. Gowdy  v . Unite d  State s . C. A. 4th Cir. Cer-

tiorari denied. Reported below: 825 F. 2d 408.
No. 87-872. Times -Picayune  Publis hing  Corp , et  al . v . 

Edward s  et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 823 F. 2d 111.

No. 87-873. Union  de  Transp orts  Aerie ns  v . Beckman . 
C. A. D. C. Cir. Certiorari denied. Reported below: 264 U. S. 
App. D. C. 174, 828 F. 2d 24.

No. 87-876. Kitchens  et  al . v . Bowe n , Secret ary  of  
Health  and  Human  Services , et  al . C. A. 9th Cir. Certio-
rari denied. Reported below: 825 F. 2d 1337.
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No. 87-947. Okun  Brothers  Shoe  Store , Inc . v . Nation al  
Labor  Relat ions  Board . C. A. 6th Cir. Certiorari denied. 
Reported below: 825 F. 2d 102.

No. 87-950. Red  Lake  Band  of  Chipp ewa  Indian s  et  al . 
v. United  State s . C. A. 8th Cir. Certiorari denied. Re-
ported below: 827 F. 2d 380.

No. 87-958. Pennsy lvani a  et  al . v . Equal  Employment  
Opportunity  Commi ssi on  et  al . C. A. 3d Cir. Certiorari de-
nied. Reported below: 829 F. 2d 392.

No. 87-961. Begay  et  al . v . Unit ed  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 831 F. 2d 302.

No. 87-966. Ismaili  v. United  States . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 828 F. 2d 153.

No. 87-972. Scharrer  v. United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 828 F. 2d 773.

No. 87-1026. Stokes  v . Univers ity  of  Tennes see  at  Mar -
tin . Ct. App. Tenn. Certiorari denied. Reported below: 737 
S. W. 2d 545.

No. 87-1053. Perlmutt er  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 835 F. 2d 1430.

No. 87-1164. Terpst ra  v . Ford  Motor  Credit  Co . Ct. 
App. Ind. Certiorari denied. Reported below: 495 N. E. 2d 
561.

No. 87-1177. Burlington  Northern  Joint  Protect ive  
Board , Brotherhoo d  Railw ay  Carmen  Divis ion , Trans por -
tation  Communi cations  Union  v . Burlington  Northern  
Railroad  Co . et  al . C. A. 8th Cir. Certiorari denied. Re-
ported below: 822 F. 2d 810.

No. 87-1178. Trip le -A Baseba ll  Club  Ass ocia tes  et  al . 
v. Northeas tern  Baseb all , Inc ., et  al . C. A. 1st Cir. Cer-
tiorari denied. Reported below: 832 F. 2d 214.

No. 87-1182. Raschick  v . Prudent  Supp ly , Inc ., et  al . 
C. A. 8th Cir. Certiorari denied. Reported below: 830 F. 2d 
1497.

No. 87-1185. United  Mine  Workers  of  Ameri ca  1974 Ben -
efit  Plan  and  Trust  v . Dis trict  29, Unite d  Mine  Workers  
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of  Americ a , et  al . C. A. 4th Cir. Certiorari denied. Re-
ported below: 826 F. 2d 280.

No. 87-1186. Duncan , Carroll  County  Commis si oner , et  
al . v. City  of  Carrollton , Georgia , Branch  of  the  Na -
tional  Ass ociation  for  the  Advancement  of  Colored  Peo -
ple , et  al . C. A. 11th Cir. Certiorari denied. Reported 
below: 829 F. 2d 1547.

No. 87-1198. Crown  Cork  & Seal  Co ., Inc . v . Mc Nasby  
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 832 
F. 2d 47.

No. 87-1202. Hutte r  Northern  Trust  et  al . v . City  of  
Chicago  et  al . C. A. 7th Cir. Certiorari denied.

No. 87-1225. Cherry  Hill  Township  v . Camden  County  
Board  of  Taxat ion . Super. Ct. N. J., App. Div. Certiorari 
denied.

No. 87-1231. Pender gras s  v . Off ice  of  Person nel  Man -
agement . C. A. Fed. Cir. Certiorari denied. Reported 
below: 833 F. 2d 1024.

No. 87-1232. Rose  v . Long  Island  Railroa d  Pensi on  Plan  
et  AL. C. A. 2d Cir. Certiorari denied. Reported below: 828 
F. 2d 910.

No. 87-1237. Yee  v . Smith  et  al . C. A. 6th Cir. Certio-
rari denied. Reported below: 827 F. 2d 771.

No. 87-1238. Lund  v . Nor  wes t  Bank  Minneapolis  et  al . 
C. A. 8th Cir. Certiorari denied. Reported below: 825 F. 2d 
1249.

No. 87-1272. Peep les  v . Commiss ioner  of  Internal  Reve -
nue . C. A. 4th Cir. Certiorari denied. Reported below: 829 
F. 2d 1120.

No. 87-1273. Wisloc ki -Goin  v . Mears , Judge , Lake  County  
Supe rior  Court , Juvenile  Divis ion , et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 831 F. 2d 1374.

No. 87-1289. Mc Mahon  v . Franklin  Mint  Co . C. A. 3d 
Cir. Certiorari denied. Reported below: 835 F. 2d 283.

No. 87-1300. Brusgulis  v . Justi ces  of  the  Superi or  
Court  of  Massachusetts . C. A. 1st Cir. Certiorari denied.
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No. 87-1307. Porto  v . Armco , Inc ., et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 825 F. 2d 1274.

No. 87-1330. Potter  et  al . v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 830 F. 2d 1049.

No. 87-5752. E. R. E. v. Dis trict  of  Columbia . Ct. App.
D. C. Certiorari denied. Reported below: 523 A. 2d 998.

No. 87-5806. Calbas  v . United  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 821 F. 2d 887.

No. 87-5979. Abraham  v . De Felice . C. A. 2d Cir. Certio-
rari denied.

No. 87-6022. Foret  et  al . v . Town  of  Grand  Isle  et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 827 F. 2d 
767.

No. 87-6037. Martinez -Diaz  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 830 F. 2d 1128.

No. 87-6038. Avery  v . Wis cons in . Sup. Ct. Wis. Certio-
rari denied. Reported below: 141 Wis. 2d 985, 416 N. W. 2d 297.

No. 87-6054. Badia  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 827 F. 2d 1458.

No. 87-6214. Murph y  v . Sisco  et  al . C. A. 10th Cir. Cer-
tiorari denied.

No. 87-6217. Legrone  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 742 S. W. 2d 659.

No. 87-6220. Williams  v . California . Ct. App. Cal., 1st 
App. Dist. Certiorari denied.

No. 87-6224. Rogers  v . Carver , Superi ntende nt , Massa -
chuset ts  Correcti onal  Instituti on . C. A. 1st Cir. Certio-
rari denied. Reported below: 833 F. 2d 379.

No. 87-6228. Manter  v . Town  of  Fayet te , Maine . Sup. 
Jud. Ct. Me. Certiorari denied. Reported below: 528 A. 2d 887.

No. 87-6230. Burrel l  v . Iowa . Sup. Ct. Iowa. Certiorari 
denied. Reported below: 412 N. W. 2d 556.

No. 87-6240. Thomas  v . New some  et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 828 F. 2d 773.
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No. 87-6242. Beauford  v . Father  Flanagan ’s Boys ’ 
Home . C. A. 8th Cir. Certiorari denied. Reported below: 831 
F. 2d 768.

No. 87-6247. Haas  v . Wilcox  et  al . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 829 F. 2d 1128.

No. 87-6263. Fied  v . Washington . Sup. Ct. Wash. Certio-
rari denied. Reported below: 108 Wash. 2d 662, 740 P. 2d 848.

No. 87-6268. Spring er , aka  Mc Neal  v . Unite d  States . 
C. A. 8th Cir. Certiorari denied. Reported below: 831 F. 2d 
781.

No. 87-6270. Carter  v . Lynaugh , Direct or , Texas  De -
partm ent  of  Corrections . C. A. 5th Cir. Certiorari denied. 
Reported below: 826 F. 2d 408.

No. 87-6275. Birdsell  v . Leach  et  al . C. A. 8th Cir. 
Certiorari denied.

No. 87-6293. Smolarski  v . Owe ns , Commis sione r , Penn -
sylva nia  Depa rtme nt  of  Corrections , et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 833 F. 2d 307.

No. 87-6296. Wicker  v . Texas . Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 740 S. W. 2d 779.

No. 87-6298. Economou  et  ux . v . Securit ies  and  Ex -
change  Commis sio n . C. A. 2d Cir. Certiorari denied. Re-
ported below: 830 F. 2d 431.

No. 87-6308. Eakins  v . Foltz , Warden . C. A. 6th Cir. 
Certiorari denied.

No. 87-6323. Moline  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 833 F. 2d 190.

No. 87-6324. Harry  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 837 F. 2d 479.

No. 87-6327. Timmonds  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 835 F. 2d 1439.

No. 87-6337. Parker  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 834 F. 2d 408.
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No. 87-6345. Irvi ng  v . Unite d  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 835 F. 2d 1438.

No. 87-6347. Ayers  v . Unite d  States . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 838 F. 2d 463.

No. 87-6352. Cordoba  v . New  Mexico . Ct. App. N. M. 
Certiorari denied.

No. 87-6366. Luna  v . New  Mexico  et  al . C. A. 10th Cir. 
Certiorari denied.

No. 86-2070. Kamen  v . Nordberg , Judge , Unite d  States  
Dis trict  Court  for  the  Northern  Dis trict  of  Illi nois  
(Kemp er  Financial  Servi ces , Inc ., et  al ., Real  Partie s  in  
Interest ). C. A. 7th Cir. Certiorari denied.

Justice  White , dissenting.
The issue here is when mandamus relief will be available to a 

party who claims that the District Court wrongly deprived him 
of the right to a jury trial. Petitioner is a shareholder in a mu-
tual fund and brought a derivative suit against the two companies 
that administer the fund, alleging breach of fiduciary duty under 
§ 36(b) of the Investment Company Act of 1940, 15 U. S. C. §80a- 
35(b). The District Court granted defendants’ motion to strike 
petitioner’s demand for a jury trial on this claim, and petitioner 
sought mandamus from the Court of Appeals to compel the Dis-
trict Court to honor his demand for a jury trial. The Seventh 
Circuit denied relief in an order (No. 87-1455, Apr. 13, 1987), cit-
ing its prior decision in First National Bank of Waukesha v. War-
ren, 796 F. 2d 999 (1986).

In Warren, the Seventh Circuit held that mandamus will lie to 
enforce a party’s demand for a jury trial only when, first, the 
party’s right to a jury trial is clear and indisputable and, second, 
the party has no other adequate means to attain the relief he de-
sires. Id., at 1006. The second point is especially critical be-
cause it will prevent interlocutory review of many requests for a 
writ of mandamus to direct the granting of a jury trial, as in many 
cases the petitioning party can seek this same relief on appeal 
from the ultimate resolution of the case in the trial court. This 
decision conflicts with the decisions of other Courts of Appeals, 
which hold that mandamus relief is available to review an order 
denying a claimed right of trial by jury, and that a proper petition 



940 OCTOBER TERM, 1987

March 7, 1988 485 U. S.

for mandamus in these circumstances obliges the Court of Appeals 
to address the merits of the claimed right to a jury trial. In re 
Union National de Trabajadores, 502 F. 2d 113, 115-116 (CAI 
1974), vacated on other grounds, 527 F. 2d 602 (1975); Lee Phar-
maceuticals v. Mishler, 526 F. 2d 1115, 1116-1117 (CA2 1975) 
(per curiam); Eldredge v. Gourley, 505 F. 2d 769, 770 (CA3 1974); 
General Tire & Rubber Co. v. Watkins, 331 F. 2d 192, 194 (CA4), 
cert, denied, 377 U. S. 952 (1964); Black v. Boyd, 248 F. 2d 156, 
159-161 (CA6 1957); In re Vorpahl, 695 F. 2d 318, 319 (CA8 1982); 
Owens-Illinois, Inc. v. United States District Court, 698 F. 2d 
967, 969 (CA9 1983); In re Zweibon, 184 U. S. App. D. C. 167, 
170-171, 565 F. 2d 742, 745-746 (1977) (per curiam). It may also 
be inconsistent with this Court’s prior decisions in Beacon The-
atres, Inc. v. Westover, 359 U. S. 500 (1959), and Dairy Queen, 
Inc. v. Wood, 369 U. S. 469 (1962), which emphasize the respon-
sibility of the Courts of Appeals to grant mandamus relief where 
it is necessary to protect the constitutional right to trial by jury. 
I would grant certiorari to resolve the split among the Circuits on 
this issue.

No. 87-160. Grant , Superi ntende nt , Corr ect ion s  Camp  
Program  v . Casp er . C. A. 6th Cir. Motion of respondent for 
leave to proceed in forma pauperis granted. Certiorari denied. 
Reported below: 817 F. 2d 756.

No. 87-1227. Kemp , Warden  v . Dix . C. A. 11th Cir. Mo-
tion of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 832 F. 2d 546.

No. 87-220. City  of  Santa  Barbara  v . Hall  et  ux . C. A. 
9th Cir. Motion of Golden State Mobilehome Owners League, 
Inc., for leave to file a brief as amicus curiae granted. Certiorari 
denied. Reported below: 833 F. 2d 1270.

No. 87-730. United  State s  v . Meyer  et  al . C. A. D. C. 
Cir. Motions of respondents Judith Hand, Mary Daily, Robert 
Coleman, Susan Blake, and Mindy Washington for leave to pro-
ceed in forma pauperis granted. Certiorari denied. Reported 
below: 258 U. S. App. D. C. 263, 810 F. 2d 1242.

No. 87-731. Globe  News paper  Co . et  al . v . King . Sup. 
Jud. Ct. Mass. Motion of American Newspaper Publishers Asso-
ciation et al. for leave to file a brief as amici curiae granted. 
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Certiorari denied. Justice  Brennan  would grant certiorari. 
Reported below: 400 Mass. 705, 512 N. E. 2d 241.

No. 87-894. Slyper  et  al . v . Meese , Attorney  General , 
et  al . C. A. D. C. Cir. Certiorari denied. Reported below: 
264 U. S. App. D. C. 170, 827 F. 2d 821.

Justice  White , dissenting.
This case presents the issue whether the decision of the United 

States Information Agency (USIA) to recommend against waiver 
of the requirement that a foreign doctor in this country for gradu-
ate medical training return to his or her foreign residence for two 
years prior to applying for permanent residence status here is sub-
ject to judicial review for abuse of discretion. See 8 U. S. C. 
§ 1182(e) (1982 ed., Supp. IV). A waiver from the 2-year for-
eign residence requirement can be obtained on “hardship” grounds, 
one condition for which is that the Director of the USIA make a 
favorable recommendation concerning the waiver. The Court of 
Appeals held that because neither the relevant statute nor imple-
menting regulation provided a standard against which to assess the 
Director’s exercise of discretion, the decision was one committed 
to the agency’s discretion by law and accordingly not reviewable 
under the Administrative Procedure Act, 5 U. S. C. § 701(a)(2). 
264 U. S. App. D. C. 170, 172-173, 827 F. 2d 821, 823-824 (1987). 
In so holding, the court reached the same conclusion as the Second 
and Ninth Circuits, Dina v. Attorney General, 793 F. 2d 473, 476 
(CA2 1986) (per curiam); Abdelhamid v. Ilchert, 774 F. 2d 1447, 
1449-1450 (CA9 1985), and rejected the contrary conclusion of the 
Third Circuit, Chong v. Director, USIA, 821 F. 2d 171, 176 (1987). 
I would grant certiorari to resolve the conflict among the Circuits 
over this question of federal law.

No. 87-975. Scroggy  et  al . v . Summers . C. A. 6th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Justice  White  would grant certio-
rari. Reported below: 825 F. 2d 411.

No. 87-994. General  Motors  Corp , et  al . v . Bennett  et  
al . C. A. 9th Cir. Motion of National Railway Labor Confer-
ence for leave to file a brief as amicus curiae granted. Certiorari 
denied. Justice  Stevens  and Just ice  Kennedy  took no part 
in the consideration or decision of this motion and this petition. 
Reported below: 815 F. 2d 1305.
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No. 87-1151. Lederle  Labor ator ies , a  Divis ion  of  Amer -
ican  Cyan  amid  Co. v. Toner  et  al . C. A. 9th Cir. Certiorari 
denied. Justice  Kenned y  took no part in the consideration or 
decision of this petition. Reported below: 828 F. 2d 510.

No. 87-1166. Mendez  v . Mendez . Dist. Ct. App. Fla., 3d 
Dist. Motion of Watchtower Bible & Tract Society of New York, 
Inc., for leave to file a brief as amicus curiae granted. Certiorari 
denied. Reported below: 527 So. 2d 820.

No. 87-5803. Lekas  v . Illinois . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 155 Ill. App. 3d 391, 508 
N. E. 2d 221.

Justice  White , dissenting.
This petition presents a constitutional issue over which the state 

courts are divided: whether the confrontation of a detainee with 
new evidence or another’s confession is a sufficient intervening 
event to purge the taint of an allegedly unlawful arrest. The Ap-
pellate Court of Illinois held that it was, notwithstanding the facts 
that the confession here occurred during a period of continued de-
tention following a warrantless nighttime arrest, assumed not to 
be supported by probable cause, and 12 hours of intermittent cus-
todial interrogation. In contrast, the courts of three other States 
have reached the opposite conclusion, holding that newly discov-
ered evidence or the confession of a codefendant is an insufficient 
intervening circumstance to prevent the in-custody confession 
from being fruit of the illegal arrest. State v. Wine gar, 147 Ariz. 
440, 711 P. 2d 579 (1985); Commonwealth v. Barnett, 471 Pa. 34, 
369 A. 2d 1180 (1977); Gregg v. State, 667 S. W. 2d 125 (Tex. 
Crim. App. 1984), overruled on other grounds by Russell v. State, 
717 S. W. 2d 7 (Tex. Crim. App. 1986). This Court has recog-
nized that release from custody or presentation before a neutral 
magistrate can purge the taint of an illegal arrest, Wong Sun v. 
United States, 371 U. S. 471, 491 (1963); Johnson v. Louisiana, 
406 U. S. 356, 365 (1972), but we have not held that merely con-
fronting the illegally and continuously detained defendant with 
new evidence severs the link between the custodial confession and 
the Fourth Amendment violation. Here, there was apparently no 
exigency preventing the police from presenting the defendant to 
a magistrate during the 12-hour period over which they inter-
mittently questioned him. The conflict created by this decision 
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over the scope of the Fourth Amendment’s protection against ille-
gal arrests and the use of the fruits therefrom presents an im-
portant question of constitutional law, see Taylor n . Alabama, 
457 U. S. 687 (1982); Brown v. Illinois, 422 U. S. 590 (1975), and 
I would grant certiorari.

No. 87-5971. Roberts  v . Florida . Sup. Ct. Fla.;
No. 87-5984. Noland  v . North  Carolina . Gen. Ct. Jus-

tice, Super. Ct. Div., Mecklenburg County, N. C.;
No. 87-6223. Koon  v . Florida . Sup. Ct. Fla.;
No. 87-6236. Alde rman  v . Georgia . Sup. Ct. Ga.; and
No. 87-6266. Ford  v . Georgi a . Sup. Ct. Ga. Certiorari de-

nied. Reported below: No. 87-5971, 510 So. 2d 885; No. 87-6223, 
513 So. 2d 1253; No. 87-6266, 257 Ga. 461, 360 S. E. 2d 258.

Justi ce  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

No. 87-6173. Darden  v . Dugger , Secretary , Florida  De -
partm ent  of  Corrections . C. A. 11th Cir. Certiorari de-
nied. Reported below: 825 F. 2d 287.

Justice  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentence in this case.

Just ice  Blackmun , with whom Justice  Brennan  and Jus -
tice  Marsh all  join, dissenting.

I would grant the petition for certiorari and summarily reverse 
the judgment below primarily for the reasons stated in the dissent 
in Darden v. Wainwright, 477 U. S. 168, 188 (1986). I was not 
persuaded then, and I am not persuaded now, that petitioner Wil-
lie Jasper Darden received a fair trial in the Florida courts. A 
person should not be condemned to die and be executed under any 
system of justice in this country without a fair trial.

No. 87-6256. Ericks on  et  al . v . Alltec h  Associ ates , Inc . 
App. Ct. Ill., 1st Dist. Motion of petitioner Hogan for leave to 
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proceed in forma pauperis denied. Petitioner Hogan is allowed 
until March 28, 1988, within which to pay the docketing fee re-
quired by Rule 45(a) and to submit a petition for writ of certiorari 
in compliance with Rule 33 of the Rules of this Court. Petition 
for writ of certiorari as to petitioner Erickson denied.

Justi ce  Brennan , Just ice  Marshall , and Justice  Ste -
vens , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would deny the petition for writ of certiorari 
without reaching the merits of the motion to proceed in forma 
pauperis.
Rehearing Denied

No. 86-6867. Lowe nfie ld  v . Phelp s , Secre tary , Louis i-
ana  Depart ment  of  Correcti ons , et  al ., 484 U. S. 231;

No. 87-5587. Murphy  v . Aetna  Life  & Casualty  et  al ., 
484 U. S. 961;

No. 87-5839. Daniels  v . Secretary  of  Health  and  
Human  Servi ces , 484 U. S. 1016;

No. 87-5904. Trapan i v . CBS Record s , Inc ., et  al ., 484 
U. S. 1036; and

No. 87-6056. White  v . Depa rtme nt  of  Justic e , 484 U. S. 
1046. Petitions for rehearing denied. Justice  Kennedy  took 
no part in the consideration or decision of these petitions.

No. 87-732. Wheeler  et  al . v . Commiss ioner  of  High -
ways  of  Kentuck y , 484 U. S. 1007. Petition for rehearing 
and/or other relief denied. Justi ce  Kenne dy  took no part in the 
consideration or decision of this petition.

No. 87-5879 (A-631). Frazier  v . Railr oad  Reti reme nt  
Board , 484 U. S. 1029. Application to suspend the effect of the 
order denying certiorari, addressed to Justice  Kennedy  and re-
ferred to the Court, denied. Petition for rehearing denied. Jus -
tice  Kennedy  took no part in the consideration or decision of this 
application and petition.

March  9, 1988
Dismissal Under Rule 53

No. 87-1229. S. G. Adams  Prin ting  & Stati onery  Co . v . 
May  Cente rs , Inc . App. Ct. Ill., 5th Dist. Certiorari dis-
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missed under this Court’s Rule 53. Reported below: 153 Ill. App. 
3d 1018, 506 N. E. 2d 691.

March  14, 1988
Certiorari Denied

No. 87-6596 (A-696). Felde  v . Butler , Warden . Sup. Ct. 
La. Application for stay of execution of sentence of death, pre-
sented to Justice  White , and by him referred to the Court, de-
nied. Certiorari denied. Reported below: 520 So. 2d 758.

Just ice  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant the application for stay of execu-
tion and the petition for writ of certiorari and would vacate the 
death sentence in this case.

March  15, 1988
Miscellaneous Order

No. A-693. Dugger , Secretary , Florida  Departm ent  of  
Correcti ons , et  al . v . Johnson . Application of the Attorney 
General of Florida for an order to vacate the stay of execution of 
sentence of death entered by the United States District Court for 
the Northern District of Florida, presented to Justice  Kennedy , 
and by him referred to the Court, denied.

Just ice  O’Connor , with whom The  Chief  Justice  joins, 
dissenting.

Larry Joe Johnson was scheduled to be executed on March 9, 
1988. The State informs us that it was served with a petition for 
a writ of habeas corpus at about 5:45 p.m. on March 7, 1988. 
That petition raised an issue, under Caldwell v. Mississippi, 472 
U. S. 320 (1985), in which Johnson claims that the sentencing jury 
was improperly informed that its role in the sentencing decision 
was merely advisory. Noting that issues similar or identical to 
Johnson’s Caldwell claim are pending before the United States 
Court of Appeals for the Eleventh Circuit and before this Court, 
the United States District Court for the Northern District of Flor-
ida granted an indefinite stay of execution. The United States 
Court of Appeals for the Eleventh Circuit denied the State’s mo-
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tion to vacate the stay. The State then applied to the Circuit 
Justice for the Eleventh Circuit for a vacation of the stay, and 
the application was referred to the full Court. Johnson did not 
file any response, and this Court has voted to deny the applica-
tion. I respectfully dissent.

The State argues that Johnson has abused the writ of habeas 
corpus by raising his Caldwell claim at this time. The State 
avers that Johnson had raised the same claim, along with others, 
in a previous petition for federal habeas, which was filed before 
this Court’s decision in Caldwell. The claim was rejected on pro-
cedural grounds at that time, and it was not among the issues on 
which Johnson appealed to the Eleventh Circuit. Our decision 
in Caldwell was announced while the appeal was pending in the 
Eleventh Circuit, and Johnson apparently did not bring it to the 
attention of that court. Concluding that the claim was aban-
doned, the State now urges that Johnson’s effort to renew the 
claim at this time constitutes an abuse of the writ.

In my view, the State is clearly correct to argue that the writ 
of habeas corpus is abused when a claim is raised in one petition, 
abandoned on appeal, and then raised again in a successive peti-
tion. If Johnson’s Caldwell claim falls into this category, then 
the District Court would seem to have abused its discretion by 
granting an indefinite stay of execution on the ground that Cald-
well issues are present in other cases pending before the Eleventh 
Circuit and before this Court.

Without ruling out the possibility that extraordinary circum-
stances might justify a stay of execution in this case, I note that 
no such circumstances have been called to our attention. The 
District Court did not address the argument that the State has 
made to this Court. The State explains this in the following way. 
In an effort to facilitate the District Court’s consideration of any 
habeas petition that Johnson might file, it lodged an anticipatory 
response with that court. That response did not address John-
son’s Caldwell claim because the State considered that claim aban-
doned. After Johnson filed his petition on March 7, the State 
prepared a supplemental response, which it expected to offer to 
the court at a hearing that was scheduled for the next morning 
at 10 o’clock. Counsel for the State arrived at 9:30, but “was 
informed that the hearing was cancelled and that the [District] 
Court had entered a stay without allowing the State to be heard.” 
The State’s attorney filed its written supplemental response with 
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the Clerk of the District Court, and subsequently filed a motion to 
vacate the stay with the Eleventh Circuit.

Arguing before the Eleventh Circuit, Johnson gave two reasons 
for concluding that the District Court had considered and rejected 
the State’s abuse-of-the-writ argument. First, Johnson had antic-
ipated and answered the argument in his petition. Second, the 
stay of execution was not actually entered until 10:31 a.m. on 
March 8, by which time the District Court would have had an op-
portunity to review the State’s supplemental response to the peti-
tion. Johnson also argued to the Eleventh Circuit that entry of 
the stay of execution was not an abuse of discretion because he did 
not “consciously” abandon the Caldwell claim he raised on his first 
petition for federal habeas. Rather, he suggested, in failing to 
appeal the rejection of that claim his attorneys merely “conceded 
defeat on the merits.”

On March 11, 1988, the Eleventh Circuit denied the State’s mo-
tion to vacate the stay of execution. No reasons were given, and 
the only allusion to the State’s arguments was the following sen-
tence: “Such denial is without prejudice to [the State’s] right 
to present in district court its argument that petitioner’s Caldwell 
claim is barred because of failure to exhaust, procedural default or 
otherwise.”

The standard under which we consider motions to vacate stays 
of execution is deferential, and properly so. Only when the lower 
courts have clearly abused their discretion in granting a stay 
should we take the extraordinary step of overturning such a deci-
sion. In the present case, however, there is no evident legal 
basis whatsoever for a stay. The State has presented an appar-
ently meritorious argument that Johnson’s attempt to raise a 
Caldwell claim at this time is an abuse of the writ, and Johnson’s 
suggestion that his previous abandonment of the claim was a “con-
cession of defeat on the merits,” rather than a “conscious abandon-
ment” seems altogether specious. If the District Court refused to 
consider the State’s apparently meritorious argument, that was 
certainly an abuse of discretion. If the District Court considered 
the argument but deemed it too insubstantial to require any com-
ment, that too must be considered an abuse of discretion unless 
and until we are informed of reasons that would justify the im-
plicit rejection of the State’s position. The Eleventh Circuit 
articulated no such reasons, and in fact appeared to indicate that it 
knew of none.
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The Eleventh Circuit seems to have thought that the proper 
course was to leave the stay in effect, but to indicate that the 
State was free to return to the District Court and repeat the argu-
ment it had sought to present earlier. I disagree. When a stay 
of execution has been granted without an apparent legal basis, and 
the court of appeals cannot articulate a reason for leaving the stay 
in effect, the proper course is to vacate the stay. Because neither 
the District Court nor the Court of Appeals has articulated an ad-
equate legal basis for entering a stay in this case, I would grant 
the State’s application to vacate. Johnson would, of course, re-
main free to return to the District Court and seek a stay based on 
adequate legal grounds, if there are any.

A majority of this Court has previously expressed its disap-
proval of the litigation tactics that seem to have been employed in 
this case:

“This is another capital case in which a last-minute applica-
tion for a stay of execution and a new petition for habeas cor-
pus relief have been filed with no explanation as to why the 
claims were not raised earlier or why they were not all raised 
in one petition. It is another example of abuse of the writ.” 
Woodard n . Hutchins, 464 U. S. 377, 377-378 (1984) (Powell, 
J., joined by Burger, C. J., and Blackm un , Rehnquist , and 
O’Connor , JJ., concurring).

While the details of this case are somewhat different, we are faced 
once again with a last-minute effort to obtain a stay of execution 
on the basis of a claim that appears to be procedurally barred. 
Allowing this stay to remain in effect creates incentives that will 
almost surely lead to similar problems in the future:

“If this Court defers only to grants of stays, while giving 
searching review to every denial of a stay, the lower federal 
courts may in time come to issue stays routinely. In that 
event, Barefoot v. Estelle’s statement that stays of execution 
are not automatic in capital cases, 463 U. S. [880, 895 (1983)], 
would effectively be overruled.” Wainwright v. Booker, 473 
U. S. 935, 936, n. 3 (1985) (Powell, J., concurring).

Accordingly, I respectfully dissent from the Court’s denial of the 
State’s application in this case.
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Certiorari Denied
No. 87-6606 (A-699). Darden  v . Dugger , Secretary , 

Florida  Department  of  Corrections . C. A. 11th Cir. 
Application for stay of execution of sentence of death, presented 
to Just ice  Kennedy , and by him referred to the Court, denied. 
Certiorari denied. Justi ce  Brennan , Justice  Marsh all , and 
Just ice  Blackmun  dissent for the reasons stated in Justic e  
Blackm un ’s  dissent from the denial of the petition for writ of cer-
tiorari in Darden v. Dugger, ante, p. 943.

Justice  Brennan  and Justi ce  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg n . Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant the application for stay of execu-
tion and the petition for writ of certiorari and would vacate the 
death sentence in this case.

March  18, 1988
Dismissal Under Rule 53

No. 87-1079. Palumb o  et  al . v . Unit ed  State s . C. A. 6th 
Cir. Certiorari dismissed as to petitioner Robert T. Porter under 
this Court’s Rule 53. Reported below: 829 F. 2d 39.

March  21, 1988
Appeals Dismissed

No. 87-1074. Firs t  Union  Nation al  Bank  of  Florid a  
et  al . v. Florida  Departme nt  of  Revenue  et  al . Appeal 
from Sup. Ct. Fla. dismissed for want of substantial federal ques-
tion. Justice  Blackmun  would note probable jurisdiction and 
set case for oral argument. Reported below: 513 So. 2d 114.

No. 87-1120. Poudr e  Valle y  Rural  Elect ric  Ass n ., Inc . 
v. City  of  Gree ley , Colorado , et  al . Appeal from Sup. Ct. 
Colo, dismissed for want of properly presented federal question. 
Reported below: 744 P. 2d 739.

No. 87-1173. Adirondac k  Chair  Co ., Inc . v . Commis sioner  
of  Finance  of  the  City  of  New  York . Appeal from App. 
Div., Sup. Ct. N. Y., 1st Jud. Dept., dismissed for want of 
substantial federal question. Reported below: 129 App. Div. 2d 
1012, 513 N. Y. S. 2d 903.
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No. 87-1174. Sterl ing  Bancorp  v . New  York  City  De -
par tment  of  Finance  et  al . Appeal from App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept., dismissed for want of substantial federal 
question. Reported below: 128 App. Div. 2d 1026, 512 N. Y. S. 
2d 609.

No. 87-1195. Will iams  v . Lawyers  Prof ess iona l  Resp on -
sibi lity  Board  of  Minnes ota . Appeal from Sup. Ct. Minn, 
dismissed for want of substantial federal question. Reported 
below: 414 N. W. 2d 394.

No. 87-1275. Repl an  Develop ment , Inc ., et  al . v . De -
partmen t  of  Hous ing  Prese rvation  and  Develop ment  of  
the  City  of  New  York  et  al . Appeal from Ct. App. N. Y. 
dismissed for want of substantial federal question. Reported 
below: 70 N. Y. 2d 451, 517 N. E. 2d 200.

No. 87-1367. Bomhardt  v . Maryland . Appeal from Ct. Sp. 
App. Md. dismissed for want of substantial federal question. Re-
ported below: 71 Md. App. 609, 526 A. 2d 983.

No. 87-1266. Bell  v . Bell . Appeal from Ct. App. Cal., 6th 
App. Dist., dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied.

No. 87-1320. Rosenbaum  v . Rosenb aum . Appeal from 
App. Ct. Ill., 1st Dist., dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a petition for writ 
of certiorari, certiorari denied.

No. 87-6227. Prenzler  v . Mc Laughli n , Secret ary  of  
Labor . Appeal from C. A. 9th Cir. dismissed for want of juris-
diction. Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied.

No. 87-6259. Mohiuddin  v . California . Appeal from Ct. 
App. Cal., 2d App. Dist., dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a petition 
for writ of certiorari, certiorari denied.

No. 87-6285. Edwa rds  et  al . v . Fisher  et  al . Appeal 
from C. A. 5th Cir. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Reported below: 831 F. 2d 1059.
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Certiorari Granted—Reversed and Remanded. (See No. 87-133, 
ante, p. 265.)

Certiorari Granted—Vacated and Remanded
No. 86-1503. Samayoa  et  al . v . Chicago  Board  of  Educa -

tion  et  al . C. A. 7th Cir. Certiorari granted, judgment va-
cated, and case remanded to the Court of Appeals to consider the 
question of mootness. Reported below: 798 F. 2d 1046.
Miscellaneous Orders

No.-----------. Native  Vill age  of  Tanama  v . Alask a  De -
partmen t  of  Health  and  Social  Servi ces . Motion to direct 
the Clerk to file a petition for writ of certiorari out of time denied.

No. A-632. Wins low  et  al . v . Will iam s  et  al . Sup. Ct. 
Colo. Application for stay, addressed to Justice  Kenned y  and 
referred to the Court, denied.

No. A-668 (87-6491). Pavlico  v . United  State s . C. A. 4th 
Cir. Application for stay, addressed to Justice  O’Connor  and 
referred to the Court, denied.

No. D-656. In  re  Dis barment  of  Friedman . Disbarment 
entered. [For earlier order herein, see 484 U. S. 893.]

No. D-657. In  re  Dis barment  of  Rosentha l . Disbarment 
entered. [For earlier order herein, see 484 U. S. 893.]

No. D-662. In  re  Dis barment  of  Vavrik . Disbarment en-
tered. [For earlier order herein, see 484 U. S. 941.]

No. D-664. In  re  Dis barment  of  Wittmaa ck . Disbarment 
entered. [For earlier order herein, see 484 U. S. 973.]

No. D-665. In  re  Dis barment  of  Enrico . Disbarment en-
tered. [For earlier order herein, see 484 U. S. 973.]

No. D-667. In  re  Dis barment  of  Smith . It is ordered that 
Francis X. Smith, of Long Island City, N. Y., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-672. In  re  Dis barment  of  Cooper . Edward Samuel 
Cooper, of Los Angeles, Cal., having requested to resign as a 
member of the Bar of this Court, it is ordered that his name be 
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stricken from the roll of attorneys admitted to practice before the 
Bar of this Court. The rule to show cause, heretofore issued on 
January, 25, 1988 [484 U. S. 1040], is hereby discharged.

No. D-675. In  re  Dis barment  of  Price . It is ordered that 
Richard Douglas Price, Jr., of Peoria, Ill., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-676. In  re  Dis barment  of  Serve r . It is ordered 
that Richard E. Server, of Danville, Ill., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-677. In  re  Disbarm ent  of  Belm ont . It is ordered 
that Gordon L. Belmont, of Homewood, Cal., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-678. In  re  Disbarm ent  of  Flume . It is ordered 
that Richard August Flume, Jr., of San Antonio, Tex., be sus-
pended from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-679. In  re  Disbarm ent  of  Kotsos . It is ordered 
that Petros A. Kotsos, of Glenview, Ill., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-680. In  re  Disbarm ent  of  Malone . It is ordered 
that E. Clayton Malone, of Livingston, Tex., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-681. In  re  Dis barment  of  Feldma n . , It is ordered 
that Jeffrey Stuart Feldman, of Livingston, N. J., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.
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No. D-682. In  re  Dis barment  of  Briscoe . It is ordered 
that John F. Briscoe, of Lakewood, N. J., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-683. In  re  Dis barment  of  Kern . It is ordered that 
Walter M. D. Kern, Jr., of Ridgewood, N. J., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. 65, Orig. Texas  v . New  Mexico . Motion of the Special 
Master for allowance of interim fees and disbursements granted. 
Justice  Steve ns  took no part in the consideration or decision of 
this motion. [For earlier order herein, see, e. g., 484 U. S. 973.]

Justi ce  Blackmun , dissenting.
Charles J. Meyers, formerly the dean of Stanford Law School 

and now a partner in the Denver branch of Gibson, Dunn & Crut-
cher, a large Los Angeles law firm, on July 2, 1984, was appointed 
by this Court, see 468 U. S. 1202, to succeed the Honorable Jean 
S. Breitenstein, Senior Judge of the United States Court of Ap-
peals for the Tenth Circuit and since deceased, as Special Master 
in this litigation between Texas and New Mexico.

In December 1985, the successor Master filed an application 
for interim fees of $33,511 and for reimbursement of expenses of 
$702.09, a total of $34,213.09. That request was granted by the 
Court over three dissenting votes. See 475 U. S. 1004 (1986). 
Chief Justice Burger, writing for the dissenters, complained about 
Master Meyers’ omission of “any information concerning the ex-
perience levels of the four attorneys for whose services he seeks 
to charge”; about the absence of any statement that the four even 
were members of the Bar; and about the lack of information as to 
hourly rates charged. Ibid. The Chief Justice cited his corre-
sponding dissent to the allowance of compensation requested by 
this same applicant as Master in Louisiana v. Mississippi, 466 
U. S. 921 (1984). He repeated his earlier observation that a Spe-
cial Master’s charges, when allowed by the Court, “‘represent 
our assurance to the parties that the charges are reasonable and 
proper,’” and that this is so even where “the parties do not oppose 
the application.” 475 U. S., at 1004. The Chief Justice also 
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noted: “‘I believe the public service aspect of the appointment is 
a factor that is not to be wholly ignored in determining the reason-
ableness of fees charged in a case like this.’” He stated: “The 
contending litigants have a right to expect this Court to exercise 
its independent judgment on fees rather than requiring each or 
both of them to challenge the amounts.” Id., at 1005.

In September 1986, this Special Master once again moved for 
interim fees, this time for an amount totaling $69,608.50. The 
Court granted that motion as well. 479 U. S. 806 (1986).

The present application for more interim fees and for reimburse-
ment of expenses was filed January 11, 1988. Master Meyers 
now requests $69,661.25 in fees and $2,544.37 for expenses, a total 
of $72,205.62. He says that these amounts are those incurred 
since the interim allowance of $69,608.50 in late 1986.

The applicant attaches a computer printout to his motion. He 
asserts that nearly all the work during this period was performed 
either by him or by Diana Poole, “who has replaced Steven 
Crafton as my law clerk on this matter”; that clerk Crafton left 
the Denver office of the firm in August 1986; and that Ms. Poole 
assumed her duties in July 1987 and, revealingly, “expended con-
siderable effort in the early months mastering the background of 
the case before commencing research on the issues arising in de-
vising a decree.”

The Master points out once again that he is a partner in his law 
firm and is head of its “Natural Resources Group”; that he re-
ceived his law degree from the University of Texas and his mas-
ter’s and doctoral degrees from Columbia University; and that he 
has taught at Texas, Columbia, and Stanford, and was dean of 
Stanford Law School for five years. He states that Ms. Poole re-
ceived her law degree in 1983 from the University of Minnesota, 
where she was an editor of the Law Review, and that she now is 
an associate (nonpartner) lawyer in his firm’s Denver office. She 
worked for one year as a law clerk for Judge Myron H. Bright of 
the United States Court of Appeals for the Eighth Circuit, and 
“has been in private practice for over three years.”

The Master requests compensation for his time at a “weighted 
average” of $275.12 per hour. He requests compensation at a 
“weighted average” of $181.30 per hour for the time of Ms. Poole. 
He says that he spent 85.25 hours on the case; that Ms. Poole spent 
246.25 hours; and that small additional amounts of time were ex-
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pended by former clerk Crafton and by one L. A. O’Neill, who, for 
all we know, may have been a paralegal and not a lawyer.

It seems apparent—indeed the Master so concedes when he de-
scribes the nature of the “early months” of her work on the case— 
that a substantial amount of Ms. Poole’s time was self-education as 
to the issues and was duplicative background work already per-
formed by former clerk Crafton who had left the Denver office. 
The consequences of Crafton’s departure hardly are to be charged 
to these litigants. It also is difficult for me to accept the fact 
that in Denver, Colorado, this partner’s time is now worth $290 
an hour, having been increased from $265 on November 1, 1987, 
and that the time of Ms. Poole is now worth $200 an hour, having 
been elevated from $170 beginning November 1, 1987. Ms. Poole, 
after all, was only four years out of law school and only three years 
in practice. I cannot agree that so recent a law school graduate, 
no matter how inherently bright she may be, of such limited ex-
perience can be said to be worth that amount in a case the retired 
Chief Justice described as possessing a “public service aspect.”

This Court does have a duty to the public and to the parties when 
it approves a Master’s request for fees. The fact that the two 
States which are the parties to this litigation have not lodged spe-
cific objections to the fees is of no great relevance. The States, 
after all, are parties and are consigned in their continuing litigation 
to this same Master.

I would reduce the request for interim fees from the asserted 
amount of $69,661.25 to $50,000 to reflect both a reasonable amount 
of time necessarily expended and realistic charges. I would also 
reduce the request for reimbursement for expenses by $240, an 
amount described as having been paid for secretarial overtime. 
There is no explanation proffered by Master Meyers as to why this 
overtime was necessary. He can and should be more specific in his 
accounting to this Court.

I add that it seems to me that “establishment” law firms are 
doing themselves and the public a disservice by asserting fees of 
this magnitude so persistently over dissents from the Court. Pub-
lic dissatisfaction with lawyers is not unknown; neither is public dis-
trust of lawyers. A fee application of this kind tends to build that 
dissatisfaction and that distrust.

It is enlightening, incidentally, to compare with this application 
the fees recently charged by two very distinguished lawyers who 
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served this Court as Special Masters on other similar assignments. 
See South Carolina v. Baker, 484 U. S. 973 (1987), and Kansas v. 
Colorado, ante, p. 931.

I dissent.
No. 86-495. K mart  Corp . v . Cartie r , Inc ., et  al .;
No. 86-624. 47th  Stree t  Photo , Inc . v . Coali tion  to  Pre -

serve  the  Integrity  of  American  Trademarks  et  al .; and
No. 86-625. United  State s et  al . v . Coali tion  to  Pre -

serve  the  Integrit y of  Americ an  Trademarks  et  al . 
C. A. D. C. Cir. [Certiorari granted, 479 U. S. 1005.] Motion 
of Yamaha International Corp, et al. for leave to participate 
in oral argument as amici curiae, for divided argument, and for 
additional time for oral argument denied.

No. 87-283. Budini ch  v . Bect on  Dicki nson  & Co. C. A. 
10th Cir. [Certiorari granted, 484 U. S. 895.] Motion of peti-
tioner to direct the Clerk to file reply brief out of time denied.

No. 87-578. Bank  of  Nova  Scotia  v . Unite d  States ; and
No. 87-602. Kilpat rick  et  al . v . United  State s . C. A. 

10th Cir. [Certiorari granted, 484 U. S. 1003.] Motion of peti-
tioners for divided argument denied.

No. 87-620. Krupkin  et  al . v . Dow  Chemica l  Co . et  al . 
C. A. 2d Cir. Motion of respondents to expedite consideration 
of the petition for writ of certiorari denied.

No. 87-821. Pitts ton  Coal  Group  et  al . v . Sebben  et  al .; 
and

No. 87-827. Mc Laughlin , Secretary  of  Labor , et  al . v . 
Sebben  et  al . C. A. 8th Cir. [Certiorari granted, 484 U. S. 
1058.] Motion of the Solicitor General to dispense with printing 
the joint appendix granted.

No. 87-1152. Publi c Utiliti es  Commi ssi on  of  Hawai i 
et  al . v. Hawa iian  Telephone  Co . C. A. 9th Cir.; and

No. 87-1302. Gush iken  et  al . v . Fujikawa . C. A. 9th Cir. 
The Solicitor General is invited to file briefs in these cases ex-
pressing the views of the United States.

No. 87-1277. Lockhart , Direct or , Arkans as  Departm ent  
of  Correc tion  v . Nelson . C. A. 8th Cir. [Certiorari granted, 
ante, p. 904.] Motion for appointment of counsel granted, and it 
is ordered that John Wesley Hall, Jr., Esq., of Little Rock, Ark., 
be appointed to serve as counsel for respondent in this case.



ORDERS 957

485 U. S. March 21, 1988

No. 87-1279. Morrison , Indepe ndent  Couns el  v . Ols on  
et  al . C. A. D. C. Cir. [Probable jurisdiction noted, 484 U. S. 
1058.] Motions of Burton D. Linne et al. and Lawrence E. 
Walsh, Independent Counsel, for leave to file briefs as amici 
curiae granted. Justi ce  Kennedy  took no part in the consider-
ation or decision of these motions.

No. 87-5468. Johnson  v. Miss iss ipp i . Sup. Ct. Miss. [Cer-
tiorari granted, 484 U. S. 1003.] Motion of Mississippi Public 
Defenders’ Association for leave to file a brief as amicus curiae 
granted.

No. 87-6116. Pens on  v . Ohio . Ct. App. Ohio, Montgomery 
County. [Certiorari granted, 484 U. S. 1059.] Motion for ap-
pointment of counsel granted, and it is ordered that Gregory 
L. Ayers, Esq., of Columbus, Ohio, be appointed to serve as coun-
sel for petitioner in this case.

No. 87-6320. Mac Kay  v . Mercedes  Benz  of  North  Amer -
ica  et  al . C. A. 3d Cir. Motion of petitioner for leave to pro-
ceed in forma pauperis denied. Petitioner is allowed until April 
11, 1988, within which to pay the docketing fee required by Rule 
45(a) and to submit a petition for writ of certiorari in compliance 
with Rule 33 of the Rules of this Court.

Justice  Brennan , Just ice  Marshall , Justice  Blackmun , 
and Justice  Stevens , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would deny the petition for writ of certiorari 
without reaching the merits of the motion to proceed in forma 
pauperis.

No. 87-1316. In  re  Cooper , dba  Larry  N. Cooper  the  
Propr ietors hip . Petition for writ of mandamus and/or prohi-
bition denied.

Probable Jurisdiction Noted
No. 87-717. First  Family  Mortgage  Corporation  of  

Florida  v . Durham  et  al . Appeal from Sup. Ct. N. J.; and
No. 87-937. Attor ney  General  of  New  Jers ey  v . First  

Family  Mortgage  Corporation  of  Florida  et  al . Sup. Ct. 
N. J. Probable jurisdiction noted in No. 87-717. Certiorari 
granted in No. 87-937. Cases consolidated and a total of one hour 
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allotted for oral argument. Reported below: 108 N. J. 277, 528 
A. 2d 1288.

No. 87-1245. Texas  Monthly , Inc . v . Bullock , Compt rol -
ler  of  Publi c  Accounts  of  the  State  of  Texas , et  al . Ap-
peal from Ct. App. Tex., 3d Dist. Motions of Magazine Publish-
ers of America, Inc., and American Booksellers Association, Inc., 
for leave to file briefs as amici curiae granted. Probable juris-
diction noted. Reported below: 731 S. W. 2d 160.
Certiorari Granted. (See also No. 87-937, supra.)

No. 87-56. Owens  et  al . v . Okure . C. A. 2d Cir. Certio-
rari granted. Reported below: 816 F. 2d 45.

No. 87-154. De Shaney , a  Minor , by  his  Guardian  ad  
Lite m , et  al . v . Winnebago  County  Departme nt  of  Social  
Services  et  al . C. A. 7th Cir. Certiorari granted. Reported 
below: 812 F. 2d 298.

No. 87-163. Unite d  States  Army  Corps  of  Engineers  
et  al . v. .Ameron , Inc ., et  al . C. A. 3d Cir. Certiorari 
granted. Reported below: 809 F. 2d 979.

No. 87-271. Harbis on -Walker  Refractori es , a  Divis ion  
of  Dress er  Indust ries , Inc . v . Brieck . C. A. 3d Cir. Cer-
tiorari granted. Reported below: 822 F. 2d 52.

No. 87-1043. Unite d  States  v . Ron  Pair  Enterpri ses , 
Inc . C. A. 6th Cir. Certiorari granted. Reported below: 828 
F. 2d 367.

No. 87-1241. Pennsylvania  v . Union  Gas  Co . C. A. 3d 
Cir. Certiorari granted. Reported below: 832 F. 2d 1343.

No. 87-1252. H. J. Inc . et  al . v. Northw est ern  Bell  
Telep hone  Co . et  al . C. A. 8th Cir. Certiorari granted. 
Reported below: 829 F. 2d 648.

No. 86-1940. Sheet  Metal  Workers ’ International  
Ass n , et  al . v . Lynn . C. A. 9th Cir. Certiorari granted. 
Justice  Kenned y  took no part in the consideration or decision 
of this petition. Reported below: 804 F. 2d 1472.

No. 87-548. Trans  World  Airlines , Inc . v . Indep ende nt  
Federa tion  of  Flight  Attendan ts . C. A. 8th Cir. Certio- 
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rari granted limited to Question 1 presented by the petition. Re-
ported below: 819 F. 2d 839.
Certiorari Denied. (See also Nos. 87-1266, 87-1320, 87-6227,.

87-6259, and 87-6285, supra.}
No. 87-113. Herceg  et  al . v . Hustler  Magaz ine , Inc . 

C. A. 5th Cir. Certiorari denied. Reported below: 814 F. 2d 
1017.

No. 87-303. Docutel /Olivetti  Corp , et  al . v . Finke l ; and
No. 87-494. Finkel  v . Docutel /Olivetti  Corp , et  al . 

C. A. 5th Cir. Certiorari denied. Reported below: 817 F. 2d 
356.

No. 87-603. Miera  et  al . v . Garcia , a  Minor , by  her  Next  
Friends , Garcia  et  al . C. A. 10th Cir. Certiorari denied. 
Reported below: 817 F. 2d 650.

No. 87-628. Branch  v . Federal  Communi cations  Commi s -
sion  et  al . C. A. D. C. Cir. Certiorari denied. Reported 
below: 262 U. S. App. D. C. 310, 824 F. 2d 37.

No. 87-671. Connec ticu t  et  al . v . Federal  Comm unic a -
tions  Commi ssi on  et  al . C. A. D. C. Cir. Certiorari denied. 
Reported below: 262 U. S. App. D. C. 244, 823 F. 2d 1554.

No. 87-835. Robinson  Humphrey /American  Expre ss , 
Inc ., et  al . v . Sanders  et  al .;

No. 87-836. Paine Webber  Group , Inc . v . Parker , as  Cus -
todia n  for  Parker , et  al .; and

No. 87-932. J. C. Bradf ord  & Co. v. Kirkpat ric k  et  al . 
C. A. 11th Cir. Certiorari denied. Reported below: 827 F. 2d 
718.

No. 87-860. Woods  et  al . v . Federal  Home  Loan  Bank  
Board  et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 826 F. 2d 1400.

No. 87-902. Bethel  Baptis t  Churc h  et  al . v . Unit ed  
State s . C. A. 3d Cir. Certiorari denied. Reported below: 822 
F. 2d 1334.

No. 87-911. Continental  Group , Inc ., et  al . v . Mc -
Lendo n  et  AL. C. A. 3d Cir. Certiorari denied.

No. 87-930. James  D. v . California . Sup. Ct. Cal. Certio-
rari denied. Reported below: 43 Cal. 3d 903, 741 P. 2d 161.
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No. 87-967. Pric e et  al . v . Pierce , Secretary  of  Hous -
ing  and  Urban  Devel opm ent , et  al . C. A. 7th Cir. Certio-
rari denied. Reported below: 823 F. 2d 1114.

No. 87-982. Holl ey  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 826 F. 2d 331.

No. 87-986. Breier  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 813 F. 2d 212.

No. 87-1018. Wolf  v . United  State s . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 820 F. 2d 1499.

No. 87-1039. Juarbe  Angueira  v . Arias , Direc tor  of  the  
Publi c  Buildi ng  Autho rity . C. A. 1st Cir. Certiorari de-
nied. Reported below: 831 F. 2d 11.

No. 87-1048. Le Maire  et  al . v . United  States  et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 826 F. 
2d 387.

No. 87-1079. Palumbo  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 829 F. 2d 39.

No. 87-1084. Ramey  v . General  Accounting  Offi ce . 
C. A. D. C. Cir. Certiorari denied.

No. 87-1093. Boere nvee n  v . Unite d  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 830 F. 2d 1130.

No. 87-1142. Illinois  Depart ment  of  Revenue  et  al . 
v. Andras  et  al . App. Ct. Ill., 2d Dist. Certiorari denied. 
Reported below: 154 Ill. App. 3d 37, 506 N. E. 2d 439.

No. 87-1154. Wilson  v . Tenness ee . Ct. Crim. App. Tenn. 
Certiorari denied.

No. 87-1184. Curry  et  al . v . United  State s . C. A. 6th 
Cir. Certiorari denied. Reported below: 835 F. 2d 879.

No. 87-1193. Miami  Herald  Publis hing  Co . v . Gridley , 
Circui t  Judge  of  Florida , Orang e  County , et  al . Sup. Ct. 
Fla. Certiorari denied. Reported below: 510 So. 2d 884.

No. 87-1197. Dugger , Secretary , Florida  Departm ent  
of  Correcti ons  v . Thompson . Sup. Ct. Fla. Certiorari de-
nied. Reported below: 515 So. 2d 173.
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No. 87-1199. Abacus  Mortgage  Inves tmen t  Co . v . Sut -
ton  Place  Developm ent  Co . et  al . C. A. 7th Cir. Certio-
rari denied. Reported below: 826 F. 2d 637.

No. 87-1203. Hornsby  v . Alabama . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 517 So. 2d 631.

No. 87-1205. Flei sher  v . City  of  Signal  Hill , Calif or -
nia , et  AL. C. A. 9th Cir. Certiorari denied. Reported below: 
829 F. 2d 1491.

No. 87-1209. Brown  et  al . v . Alabam a  et  al . Sup. Ct. 
Ala. Certiorari denied. Reported below: 514 So. 2d 836.

No. 87-1215. E & T Realty  et  al . v . Stric kland  et  al . 
C. A. 11th Cir. Certiorari denied. Reported below: 830 F. 2d 
1107.

No. 87-1216. Arthur  Young  & Co. v. Burull  et  al . 
C. A. 8th Cir. Certiorari denied. Reported below: 831 F. 2d 
788.

No. 87-1218. Adams  et  al . v . Pan  American  World  Air -
ways , Inc ., et  al . C. A. D. C. Cir. Certiorari denied. Re-
ported below: 264 U. S. App. D. C. 174, 828 F. 2d 24.

No. 87-1220. Rockla nd  Indust ries , Inc . v . Crumbl ey  et  
al . C. A. 4th Cir. Certiorari denied. Reported below: 829 F. 
2d 1119.

No. 87-1223. Ger -Shep , Inc . v . Unite d  State s ; KLP, Inc . 
v. United  State s ; Mc Minn ’s Asphalt  Co ., Inc . v . United  
State s ; Mc Minn ’s  Asp halt  Products , Inc . v . Unite d  State s ; 
Schell  v . United  States ; and Swei gart  v . Unite d  States . 
C. A. 3d Cir. Certiorari denied. Reported below: 833 F. 2d 308.

No. 87-1228. Pennwa lt  Corp . v . Durand -Wayland , Inc . 
C. A. Fed. Cir. Certiorari denied. Reported below: 833 F. 2d 
931.

No. 87-1230. Price , Adminis trator  of  the  Esta te  of  
Pric e  v . Scott , Executrix  of  the  Esta te  of  Scott . C. A. 
11th Cir. Certiorari denied. Reported below: 831 F. 2d 1069.

No. 87-1239. Bloor  et  al . v . Montgomer y  County , Mary -
land . Ct. Sp. App. Md. Certiorari denied. Reported below: 
70 Md. App. 733.
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No. 87-1248. Ronek  et  al . v . Gallat in  County , Monta na . 
Sup. Ct. Mont. Certiorari denied. Reported below: 227 Mont. 
514, 740 P. 2d 1115.

No. 87-1250. Bicoy  v . Hawaii . Sup. Ct. Haw. Certiorari 
denied.

No. 87-1253. Cans ler  v . Grove  Manuf actu rin g  Co . et  
al . C. A. 6th Cir. Certiorari denied. Reported below: 826 F. 
2d 1507.

No. 87-1254. Kilg roe  v . Arabia n  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 825 F. 2d 413.

No. 87-1257. Sobony  v. Tilberry . Ct. App. Ohio, Cuya-
hoga County. Certiorari denied.

No. 87-1258. Platsi s  v . E. F. Hutton  & Co., Inc . C. A. 
6th Cir. Certiorari denied. Reported below: 829 F. 2d 13.

No. 87-1259. King  v . Globe  News pape r  Co . et  al . Sup. 
Jud. Ct. Mass. Certiorari denied. Reported below: 400 Mass. 
705, 512 N. E. 2d 241.

No. 87-1264. Hilbun  v . Goldberg . C. A. 5th Cir. Certio-
rari denied. Reported below: 823 F. 2d 881.

No. 87-1265. Umansky  et  al . v . Merrill  Lynch , Pierc e , 
Fenner  & Smith , Inc ., et  al . C. A. 2d Cir. Certiorari de-
nied. Reported below: 831 F. 2d 284.

No. 87-1267. Mabey  v . Off icial  Commi ttee  of  Equity  Se -
curit y  Holde rs  of  A. H. Robins  Co ., Inc ., et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 832 F. 2d 299.

No. 87-1271. Intern atio nal  Organi zat ion  of  Maste rs , 
Mates  & Pilots , Pacific  Mariti me  Region , et  al . v . An -
drews , Commi ssi oner  of  Admi nis tratio n  of  Alaska , et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 831 F. 2d 
843.

No. 87-1282. Teague  et  al ., dba  Golden  Cable  Co . v . 
B. E. & K. Communicati ons , Inc ., et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 831 F. 2d 1058.

No. 87-1286. Alle n -Sherman -Hoff  Co ., Inc ., et  al . v . 
Callow hill  et  al . C. A. 3d Cir. Certiorari denied. Re-
ported below: 832 F. 2d 269.
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No. 87-1290. Mc Corkle  v . Maryl and . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 71 Md. App. 736.

No. 87-1297. Able , a  Minor  Under  the  Age  of  Fourteen  
Years , by  his  Guardian  ad  Litem , Day  v . Upjo hn  Co ., Inc ., 
et  al . C. A. 4th Cir. Certiorari denied. Reported below: 829 
F. 2d 1330.

No. 87-1322. Rolleston  v . Eldridg e , Judge , Fulton  Su -
peri or  Court  of  Georgi a . C. A. 11th Cir. Certiorari denied.

No. 87-1328. Tocco v. Arizo na . Ct. App. Ariz. Certiorari 
denied.

No. 87-1329. Brow ning  v . Chevron  U. S. A. Inc . et  al . 
C. A. 10th Cir. Certiorari denied.

No. 87-1335. Braverman  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 829 F. 2d 1126.

No. 87-1396. Perry  v . United  States  Parole  Commission  
et  al . C. A. 8th Cir. Certiorari denied. Reported below: 831 
F. 2d 811.

No. 87-1399. Wade  v . Unit ed  State s  Depart ment  of  Jus -
tice . C. A. Fed. Cir. Certiorari denied. Reported below: 835 
F. 2d 872.

No. 87-5425. Robert s  v . Roberts . App. Ct. Ill., 3d Dist. 
Certiorari denied. Reported below: 151 Ill. App. 3d 65, 503 
N. E. 2d 363.

No. 87-5686. Hudson  v . Jago , Superi ntendent , London  
Correctional  Insti tuti on . C. A. 6th Cir. Certiorari denied. 
Reported below: 822 F. 2d 59.

No. 87-5713. Simp son  v . North  Carolina . Sup. Ct. N. C. 
Certiorari denied. Reported below: 320 N. C. 313, 357 S. E. 
2d 332.

No. 87-5787. Stuart  v . Oregon . Ct. App. Ore. Certiorari 
denied. Reported below: 86 Ore. App. 538, 739 P. 2d 74.

No. 87-5815. Snyder  v . Kansas . Ct. App. Kan. Certiorari 
denied. Reported below: 12 Kan. App. 2d Ixxi, 761 P. 2d 1278.

No. 87-5819. Ward  v . Mc Namara , Former  Direct or , Divi -
sion  of  Pris ons , North  Carolina  Departme nt  of  Corre c -
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tions , et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 829 F. 2d 37.

No. 87-5826. Parha m v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 830 F. 2d 194.

No. 87-5833. Willi ams  v . Weldon , Warden . C. A. 11th 
Cir. Certiorari denied. Reported below: 826 F. 2d 1018.

No. 87-5880. Mc Cline  v . Keene y , Superi ntendent , Ore -
gon  State  Penit enti ary . C. A. 9th Cir. Certiorari denied. 
Reported below: 829 F. 2d 40.

No. 87-5915. Slaug hter  v . Dis trict  of  Columbia  et  al . 
Ct. App. D. C. Certiorari denied.

No. 87-5921. Bettistea  et  al . v . Michi gan . Sup. Ct. 
Mich. Certiorari denied. Reported below: 428 Mich. 917.

No. 87-5972. Ospi na  v. United  States ; and
No. 87-6011. Ramos  et  al . v . United  States . C. A. 11th 

Cir. Certiorari denied. Reported below: 823 F. 2d 429.

No. 87-5980. Burton  v . Ohio  State  Adult  Parole  Au -
thori ty . C. A. 6th Cir. Certiorari denied. Reported below: 
830 F. 2d 193.

No. 87-5983. Watson  v . Miss ouri  et  al .. C. A. 8th Cir. 
Certiorari denied. Reported below: 831 F. 2d 300.

No. 87-5987. Gates  v . San  Quentin  Warden . C. A. 9th 
Cir. Certiorari denied.

No. 87-5990. Ray  v . United  States ; and
No. 87-6162. May  v . United  States . C. A. 7th Cir. Cer-

tiorari denied. Reported below: 828 F. 2d 399.

No. 87-5999. Cozad  v . Illi nois . App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 158 Ill. App. 3d 664, 511 
N. E. 2d 211.

No. 87-6010. Tinsley  v . Califo rnia . Ct. App. Cal., 1st 
App. Dist. Certiorari denied.

No. 87-6028. Dryden  v . Mustai n  et  al . C. A. 10th Cir. 
Certiorari denied.
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No. 87-6062. Stincer  v . Kentucky . Sup. Ct. Ky. Certio-
rari denied.

No. 87-6074. Robins on  v . Amtrak  Railroad  Corporati on  
et  AL. C. A. 7th Cir. Certiorari denied.

No. 87-6092. Rodrig uez  v . Unite d  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 831 F. 2d 162.

No. 87-6110. Shif let  v . Lane , Direct or , Illinois  Depar t -
ment  of  Corrections , et  al . C. A. 7th Cir. Certiorari de-
nied. Reported below: 815 F. 2d 457.

No. 87-6115. Carlin  v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 833 F. 2d 307.

No. 87-6139. Hunter  v . United  States  Distr ict  Court  
for  the  West ern  Dis trict  of  Washingt on . C. A. 9th Cir. 
Certiorari denied.

No. 87-6216. Marrero  v . Dugger , Secretary , Florida  
Departme nt  of  Corre ction s . C. A. 11th Cir. Certiorari de-
nied. Reported below: 823 F. 2d 1468.

No. 87-6231. Cass ell  v . Mount  Joy  Mennonite  Church  
et  AL. Sup. Ct. Pa. Certiorari denied. Reported below: 516 
Pa. 638, 533 A. 2d 710.

No. 87-6232. Cass ell  v . Charles . Sup. Ct. Pa. Certiorari 
denied. Reported below: 517 Pa. 597, 535 A. 2d 1056.

No. 87-6241. Draper  v . Murray , Direct or , Virgi nia  De -
partm ent  of  Corrections . C. A. 4th Cir. Certiorari denied. 
Reported below: 829 F. 2d 1119.

No. 87-6243. Deeri ng  v . Meese , Attor ney  General  of  
the  United  States , et  al . C. A. 11th Cir. Certiorari denied.

No. 87-6244. Deeri ng  v . Georgia  et  al . C. A. 11th Cir. 
Certiorari denied.

No. 87-6250. Pushard  v. Russ ell . C. A. 1st Cir. Certio-
rari denied. Reported below: 815 F. 2d 1.

No. 87-6251. Mc Neil  v . Lowney  et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 831 F. 2d 1368.
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No. 87-6253. Vigil  v . Abourezk  et  al . Ct. App. Cal., 3d 
App. Dist. Certiorari denied.

No. 87-6255. James  v . Lynaugh , Direct or , Texas  Depar t -
ment  of  Corrections . C. A. 5th Cir. Certiorari denied. Re-
ported below: 834 F. 2d 1024.

No. 87-6262. Mc Carthy  v . Lopes , Commis si oner , Con -
necticut  Depart ment  of  Correction , et  al . C. A. 2d Cir. 
Certiorari denied.

No. 87-6264. Afif i v . Hodel , Secret ary  of  the  Interior . 
C. A. 4th Cir. Certiorari denied. Reported below: 829 F. 2d 34.

No. 87-6265. Strickler  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 833 F. 2d 308.

No. 87-6272. Lembe ck  v . Ash cro ft  et  al . C. A. 8th Cir. 
Certiorari denied.

No. 87-6273. Felders  v . Duckworth  et  al . C. A. 7th Cir. 
Certiorari denied.

No. 87-6274. Loft is  v . Leeke , Commis si oner , South  Caro -
lina  Department  of  Corrections , et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 833 F. 2d 310.

No. 87-6278. D’Amario  v . Rhode  Island . Sup. Ct. R. I. 
Certiorari denied.

No. 87-6283. Kidd  v . Unite d  State s . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 831 F. 2d 304.

No. 87-6292. Smit h  v . Norre ll  et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 825 F. 2d 408.

No. 87-6294. Townes  v . Test , Assist ant  Common wea lth  
Attorney , et  al . C. A. 4th Cir. Certiorari denied. Re-
ported below: 838 F. 2d 468.

No. 87-6297. Star ks  v . Texas . Ct. Crim. App. Tex. Cer-
tiorari denied.

No. 87-6299. Pearl  v . Apel  et  al . C. A. 8th Cir. Certio-
rari denied. Reported below: 831 F. 2d 300.

No. 87-6300. Tatum  v . Armontrout , Warden , et  al . 
C. A. 8th Cir. Certiorari denied.
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No. 87-6301. Zusch lag  v. Trettis  et  al . C. A. 11th Cir. 
Certiorari denied.

No. 87-6304. Yance y  v . Unite d  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 827 F. 2d 83.

No. 87-6307. Henderson  v . Internal  Revenu e Service . 
C. A. 1st Cir. Certiorari denied.

No. 87-6310. Dooley  v . Duckworth . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 832 F. 2d 445.

No. 87-6312. Bric khouse  v . Long  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 835 F. 2d 1431.

No. 87-6314. Hughes  v . Grant  et  al . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 833 F. 2d 1012.

No. 87-6316. Hussmann  v . Zimm erman , Superi ntendent , 
State  Corre cti onal  Institutio n  and  Diagnost ic  and  Clas -
sifi cation  Center  at  Grate rford , et  al . C. A. 3d Cir. 
Certiorari denied.

No. 87-6318. Reumay r  v . Scott , Warden , et  al . C. A. 
9th Cir. Certiorari denied.

No. 87-6319. Willi ams  v . Arthu r  et  al . C. A. 7th Cir. 
Certiorari denied.

No. 87-6321. Brewer  v . Califo rnia . Sup. Ct. Cal. Cer-
tiorari denied.

No. 87-6330. Little  v . Fulco mer , Superi ntende nt , State  
Corre cti onal  Instituti on  at  Huntin gdon . C. A. 3d Cir. 
Certiorari denied.

No. 87-6332. Flores  v . Califo rnia . Ct. App. Cal., 3d App. 
Dist. Certiorari denied.

No. 87-6334. Gratton  v . Le Cureux , Warden . C. A. 6th 
Cir. Certiorari denied.

No. 87-6336. Peters  v . Trowell  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 833 F. 2d 1005.

No. 87-6339. Williams  v . Zimm erman , Super inte ndent , 
State  Correcti onal  Instit ution  and  Diagnost ic  and  Clas -
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sifi cation  Center  at  Grate rford , Pennsylvania , et  al . 
C. A. 3d Cir. Certiorari denied.

No. 87-6342. Giles  v . Wing  et  al . C. A. 11th Cir. Certio-
rari denied.

No. 87-6346. Balawajder  v . Lynaugh , Direct or , Texas  
Department  of  Correc tions , et  al . C. A. 5th Cir. Certio-
rari denied.

No. 87-6349. Jones  v . Unite d  States  et  al . C. A. 8th Cir. 
Certiorari denied.

No. 87-6358. Young  v. United  States . Ct. App. D. C. 
Certiorari denied.

No. 87-6364. Kertes z v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 835 F. 2d 880.

No. 87-6370. Taylor  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 831 F. 2d 124.

No. 87-6376. Marin  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 835 F. 2d 289.

No. 87-6377. Garcia -Nieto  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 835 F. 2d 1431.

No. 87-6378. Reig h  et  al . v . Schleigh  et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 829 F. 2d 1334.

No. 87-6380. Matias  v . United  States . Ct. Mil. App. 
Certiorari denied. Reported below: 25 M. J. 356.

No. 87-6385. Pendlet on  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 829 F. 2d 41.

No. 87-6390. Gallag her  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 835 F. 2d 1431.

No. 87-6394. Auriemm a  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 833 F. 2d 1019.

No. 87-6399. Espino sa  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 827 F. 2d 604.

No. 87-6400. Croom  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 837 F. 2d 479.
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No. 87-6408. Rogers  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 830 F. 2d 1574.

No. 87-6412. Jacks on  v . United  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 835 F. 2d 1195.

No. 87-6413. Giraldo  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 835 F. 2d 289.

No. 87-6428. Santia go  v . United  State s . C. A. 1st Cir. 
Certiorari denied. Reported below: 828 F. 2d 866.

No. 87-6429. Quinter o -Gonzalez  v . United  State s . C. A. 
2d Cir. Certiorari denied. Reported below: 834 F. 2d 280.

No. 87-6432. Smit h  v . Unite d  States . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 838 F. 2d 463.

No. 87-6435. Kaest el  v . Sargent , Warden . C. A. 8th 
Cir. Certiorari denied.

No. 87-6440. Samel  v . Le Cureux , Warden . C. A. 6th Cir. 
Certiorari denied.

No. 87-6451. Bartle  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 835 F. 2d 646.

No. 87-6454. Green  v . United  States . C. A. 5th Cir. 
Certiorari denied.

No. 87-6457. Tumerm an  v. New  York . App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 133 
App. Div. 2d 714, 519 N. Y. S. 2d 880.

No. 87-6463. Akbar  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 833 F. 2d 1006.

No. 87-789. Gonzales  v . Secreta ry  of  the  Air  Force  
et  al . C. A. 5th Cir. Certiorari denied. Justice  Blackm un  
took no part in the consideration or decision of this petition. Re-
ported below: 824 F. 2d 392.

No. 87-1208. Oberg  et  al . v . Aetna  Casual ty  & Surety  
Co. et  al . C. A. 4th Cir. Certiorari denied. Justice  Black -
mun  took no part in the consideration or decision of this petition. 
Reported below: 828 F. 2d 1023.
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No. 87-915. Guy  F. Atkins on  Comp any  of  Calif ornia  
et  al . v. Commiss ioner  of  Internal  Revenue . C. A. 9th 
Cir. Certiorari denied. Justi ce  Kennedy  took no part in the 
consideration or decision of this petition. Reported below: 814 
F. 2d 1388.

No. 87-1236. Nasser  et  al . v . Federal  Home  Loan  Bank  
Board  et  al . C. A. 9th Cir. Certiorari denied. Justice  
Kenned y  took no part in the consideration or decision of this 
petition. Reported below: 823 F. 2d 1553.

No. 87-1280. Lungley  v . County  of  Los  Angeles  et  al . 
C. A. 9th Cir. Certiorari denied. Justice  Kennedy  took no 
part in the consideration or decision of this petition. Reported 
below: 827 F. 2d 772.

No. 87-6185. Bright  v . Shimoda  et  al . C. A. 9th Cir. 
Certiorari denied. Justice  Kennedy  took no part in the con-
sideration or decision of this petition. Reported below: 819 F. 
2d 227.

No. 87-942. Speer  v . Ottaway  News pap ers , Inc . C. A. 
8th Cir. Certiorari denied. Justice  Stevens  took no part in 
the consideration or decision of this petition. Reported below: 
828 F. 2d 475.

No. 87-1014. Foltz  v . Blackburn . C. A. 6th Cir. Motion 
of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 828 F. 2d 1177.

No. 87-1155. Dugger , Secretary , Florida  Departm ent  
of  Off ender  Rehabil itation  v . Marrer o . C. A. 11th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 823 F. 2d 1468.

No. 87-1226. Kemp , Warden  v . Bow en . C. A. 11th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 832 F. 2d 546.

No. 87-1102. SCHLEIGH ET AL. V. REIGH ET AL. C. A. 4th 
Cir. Motion of respondents Esther Reigh and I very Mae Simp-
kins to proceed in forma pauperis granted. Certiorari denied. 
Reported below: 829 F. 2d 1334.
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No. 87-1276. H-CHH Associates  et  al ., dba  Plaza  Pasa -
dena  v. Citizens  for  Repres enta tiv e Government , dba  
Pasadena  Citiz ens  for  Repres enta tiv e Government , et  
al . Ct. App. Cal., 2d App. Dist. Motions of Pacific Legal Foun-
dation and International Council of Shopping Centers, Inc., et al. 
for leave to file briefs as amici curiae granted. Certiorari de-
nied. Reported below: 193 Cal. App. 3d 1193, 238 Cal. Rptr. 841.

No. 87-1304. Rosee  v . Commodity  Futures  Trading  Com -
mis sion  et  al . C. A. 7th Cir. Certiorari denied. Justice  
White  took no part in the consideration or decision of this peti-
tion. Reported below: 830 F. 2d 196.

No. 87-1308. Barry , Mayor  of  the  Dist rict  of  Columbia , 
et  al . v. Grano  et  al . C. A. D. C. Cir. Certiorari denied. 
Reported below: 266 U. S. App. D. C. 60, 832 F. 2d 1298.

Justice  White , with whom The  Chief  Justice  joins, 
dissenting.

This case presents the difficult issue whether attorney’s fees 
may be awarded under 42 U. S. C. § 1988 when the defendant has 
involuntarily acquiesced in the plaintiff’s demands—due to a pre-
liminary injunction, for example—but the case is later mooted 
prior to completion of the appeal process. For the reasons given 
in my dissent from denial of certiorari in Kay v. David Douglas 
School District, 484 U. S. 1032 (1988), I would grant certiorari in 
this case.

No. 87-6284. Castro  v . Oklahoma . Ct. Crim. App. Okla.;
No. 87-6295. Townes  v . Virgin ia . Sup. Ct. Va.; and
No. 87-6368. Smit h  v . Florida . Sup. Ct. Fla. Certiorari 

denied. Reported below: No. 87-6284, 745 P. 2d 394; No. 87- 
6295, 234 Va. 307, 362 S. E. 2d 650; No. 87-6368, 515 So. 2d 182.

Justice  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.
Rehearing Denied

No. 87-6058. Spencer  v . United  States  Court  of  Ap-
peals  for  the  Seventh  Circui t , 484 U. S. 1071. Petition for 
rehearing denied.
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No. 84-1801. Inupiat  Commun ity  of  the  Arctic  Slope  
et  al . v. United  States  et  al ., 474 U. S. 820. Motion for 
leave to file petition for rehearing denied. Justi ce  Scali a  and 
Just ice  Kennedy  took no part in the consideration or decision of 
this petition.

No. 86-595. United  State s  v . Faus to , 484 U. S. 439;
No. 87-809. Bullard  v . Northcutt  et  al ., 484 U. S. 1010;
No. 87-922. In  re  Brown , 484 U. S. 1041;
No. 87-1005. In  re  Arlt  et  ux ., 484 U. S. 1041;
No. 87-5527. Radem aker  v . Teachers  College , Columbia  

Univers ity , 484 U. S. 932;
No. 87-5699. Jones  v. Butler , Warden , 484 U. S. 1047;
No. 87-5821. Jester  v . Ohio , 484 U. S. 1047;
No. 87-5847. Lyons  v . Depart ment  of  the  Army  et  al ., 

484 U. S. 1029;
No. 87-5901. Ronso n  v . Comm issio ner  of  Correc tion  of  

New  York  et  al ., 484 U. S. 1029;
No. 87-5968. Moral es  v. Ohio , 484 U. S. 1047;
No. 87-5985. Zuern  v. Ohio , 484 U. S. 1047;
No. 87-6002. Byrd  v . Ohio , 484 U. S. 1037; and
No. 87-6016. Taylor  v . Henry  Vogt  Machine  Co ., 484 

U. S. 1046. Petitions for rehearing denied. Just ice  Kennedy  
took no part in the consideration or decision of these petitions.

No. 87-5298. Finest one  v. United  States , 484 U. S. 948. 
Motion for leave to file petition for rehearing denied. Justice  
Kennedy  took no part in the consideration or decision of this 
motion.

March  28, 1988
Appeals Dismissed

No. 87-1298. Bepp ler  v . Towns hip  of  Washi ngton  et  al . 
Appeal from Super. Ct. N. J., App. Div., dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was taken 
as a petition for writ of certiorari, certiorari denied.

No. 87-6407. Danielso n  v . Illi nois . Appeal from App. Ct. 
Ill., 2d Dist., dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 153 Ill. App. 3d 1163, 
517 N. E. 2d 353.



ORDERS 973

485 U. S. March 28, 1988

Certiorari Granted—Vacated and Remanded
No. 86-1151. Frink  et  al . v . Commiss ione r  of  Internal  

Revenue . C. A. 4th Cir. Certiorari granted, judgment va-
cated, and case remanded for further consideration in light of 
Commissioner n . Bollinger, ante, p. 340. Reported below: 798 
F. 2d 106.

No. 86-1152. George  et  al . v . Commis sion er  of  Internal  
Revenue . C. A. 5th Cir. Certiorari granted, judgment va-
cated, and case remanded for further consideration in light of 
Commissioner v. Bollinger, ante, p. 340. Reported below: 803 
F. 2d 144.
Miscellaneous Orders. (See also No. 65, Orig., ante, at 394.)

No. D-658. In  re  Dis barment  of  Robins on . Disbarment 
entered. [For earlier order herein, see 484 U. S. 893.]

No. D-660. In  re  Dis barment  of  Schuler . Disbarment 
entered. [For earlier order herein, see 484 U. S. 940.]

No. D-666. In  re  Dis barment  of  Keehan . Disbarment en-
tered. [For earlier order herein, see 484 U. S. 999.]

No. D-669. In  re  Dis barment  of  Wade . Disbarment en-
tered. [For earlier order herein, see 484 U. S. 1039.]

No. D-684. In  re  Disb arment  of  Schultz . It is ordered 
that Marc G. Schultz, of North Woodmere, N. Y., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-685. In  re  Dis barment  of  Strauss . It is ordered 
that Stephen N. Strauss, of Selden, N. Y., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-686. In  re  Disb arment  of  Warren . It is ordered 
that David Warren, of Irvine, Cal., be suspended from the prac-
tice of law in this Court and that a rule issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court.

No. D-687. In  re  Dis barment  of  Naho om . It is ordered 
that Kerry J. Nahoom, Sr., of Winter Park, Fla., be suspended 
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from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-688. In  re  Disbarm ent  of  Maged man . It is ordered 
that Nelson Samuel Magedman, of Canoga Park, Cal., be sus-
pended from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-689. In  re  Disbarm ent  of  Trilli ng . It is ordered 
that Michael P. Trilling, of Gaithersburg, Md., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-690. In  re  Dis barment  of  Dorsey . It is ordered 
that Thomas Joseph Dorsey, of Miami, Fla., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. 86-492. Boyle , Personal  Repr esent ative  of  the  
Heirs  and  Estate  of  Boyle  v . United  Tech nolo gie s  Corp . 
C. A. 4th Cir. [Certiorari granted, 479 U. S. 1029.] Motion 
of Joan Tozer for leave to participate in oral argument as amicus 
curiae and for divided argument denied.

No. 86-957. Liljeberg  v . Health  Services  Acquisiti on  
Corp . C. A. 5th Cir. [Certiorari granted, 480 U. S. 915.] 
Case restored to calendar for reargument on April 25, 1988.

No. 87-519. Maynard , Warden , et  al . v . Cartw right . 
C. A. 10th Cir. [Certiorari granted, 484 U. S. 1003.] Motion 
of Roger Dale Hayes for leave to file a brief as amicus curiae 
granted.

No. 87-5677. Harris  v . Reed , Warden , et  al . C. A. 7th 
Cir. [Certiorari granted, ante, p. 934.] Motion for appointment 
of counsel granted, and it is ordered that Kimball R. Anderson, 
Esq., of Chicago, Ill., be appointed to serve as counsel for peti-
tioner in this case.

No. 87-6343. Hens lee  v . Sykes , Direct or , Departm ent  
of  Admini strati ve  Servi ces . Sup. Ct. Ohio. Motion of peti-
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tioner for leave to proceed in forma pauperis denied. Petitioner 
is allowed until April 18, 1988, within which to pay the docket-
ing fee required by Rule 45(a) and to submit a petition for writ of 
certiorari in compliance with Rule 33 of the Rules of this Court.

Justice  Brennan , Justice  Marsh all , and Justice  Ste -
vens , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would deny the petition for writ of certiorari 
without reaching the merits of the motion to proceed in forma 
pauperis.

No. 87-6382. Randolph  v . Lynaugh , Direct or , Texas  De -
partm ent  of  Corrections . C. A. 5th Cir. Motion of peti-
tioner for leave to proceed in forma pauperis denied. Petitioner 
is allowed until April 18, 1988, within which to pay the docket-
ing fee required by Rule 45(a) and to submit a petition for writ of 
certiorari in compliance with Rule 33 of the Rules of this Court.

Justice  Brennan  and Justice  Marshall , dissenting.
For the reasons expressed in Brown v. Herald Co., 464 U. S. 

928 (1983), we would deny the petition for writ of certiorari 
without reaching the merits of the motion to proceed in forma 
pauperis.

No. 87-6397. Guinn  v . Guinn . Sup. Ct. Va. Motion of peti-
tioner for leave to proceed in forma pauperis denied. Petitioner 
is allowed until April 18, 1988, within which to pay the docket-
ing fee required by Rule 45(a) and to submit a petition for writ of 
certiorari in compliance with Rule 33 of the Rules of this Court.

Justice  Brennan , Justice  Marshal l , Justice  Blackmun , 
and Just ice  Stevens , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would deny the petition for writ of certiorari 
without reaching the merits of the motion to proceed in forma 
pauperis.

No. 87-6536. In  re  Corley . Petition for writ of habeas cor-
pus denied.

No. 87-1296. In  re  Exxon  Corp , et  al .; and
No. 87-6359. In  re  Spradl ey . Petitions for writs of manda-

mus denied.
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Probable Jurisdiction Postponed
No. 87-1318. Volt  Info rmat ion  Sciences , Inc . v . Board  

of  Truste es  of  Leland  Stanford  Junior  Unive rsit y . Ap-
peal from Ct. App. Cal., 6th App. Dist. Further consideration of 
question of jurisdiction postponed to hearing of case on the merits. 
Justice  O’Connor  took no part in the consideration or decision 
of this case.
Certiorari Granted

No. 87-1303. Alleghe ny  Pitt sburgh  Coal  Co . v . County  
Commi ssi on  of  Webster  County , West  Virgini a ; and

No. 87-1310. East  Kentucky  Energy  Corp , et  al . v . 
County  Commi ssi on  of  Webster  County , West  Virgin ia . 
Sup. Ct. App. W. Va. Certiorari granted, cases consolidated, 
and a total of one hour allotted for oral argument. Reported 
below:----- W. Va.------ , 360 S. E. 2d 560.

No. 87-6325. Perry  v . Leeke , Commis si oner , South  Caro -
lina  Depart ment  of  Correcti ons , et  al . C. A. 4th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted. Reported below: 832 F. 2d 837.
Certiorari Denied. (See also Nos. 87-1298 and 87-6407, supra.)

No. 87-892. Arrant  v . Alabama  et  al . Ct. Crim. App. 
Ala. Certiorari denied. Reported below: 511 So. 2d 271.

No. 87-1000. Wattaw a  v . Wisco nsin  Depa rtme nt  of  
Health  and  Social  Services -Probation . C. A. 7th Cir. 
Certiorari denied. Reported below: 828 F. 2d 21.

No. 87-1038. City  of  Aurora , by  and  Throu gh  its  Mayor  
and  City  Council , et  al . v . Neph ew  et  al . C. A. 10th Cir. 
Certiorari denied. Reported below: 830 F. 2d 1547.

No. 87-1062. Farah  v . Florida . Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 513 So. 2d 146.

No. 87-1070. Foreign  Credit  Insurance  Ass n . v . Nu -Air  
Manufacturing  Co . C. A. 11th Cir. Certiorari denied. Re-
ported below: 822 F. 2d 987.

No. 87-1092. One  1984 Lincoln  Mark  VII Two -Door  et  al . 
v. Unit ed  State s . C. A. 5th Cir. Certiorari denied. Re-
ported below: 829 F. 2d 532.
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No. 87-1159. CNA Financ ial  Corp , et  al . v . Mc Laugh lin , 
Secret ary  of  Labor , et  al . C. A. D. C. Cir. Certiorari de-
nied. Reported below: 265 U. S. App. D. C. 248, 830 F. 2d 1132.

No. 87-1192. Inscoe  v. Acton  Corp , et  al . C. A. D. C. 
Cir. Certiorari denied. Reported below: 265 U. S. App. D. C. 
304, 830 F. 2d 1188.

No. 87-1246. Arizona  v . Feld  et  al . Ct. App. Ariz. Cer-
tiorari denied. Reported below: 155 Ariz. 88, 745 P. 2d 146.

No. 87-1260. Johnso n v . Mc Laugh lin , Secret ary  of  
Labor . C. A. D. C. Cir. Certiorari denied. Reported below: 
260 U. S. App. D. C. 358, 819 F. 2d 318.

No. 87-1268. Worth  v . Selchow  & Right er  Co . et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 827 F. 
2d 569.

No. 87-1299. Colony  Squar e Co . v . Prudential  Insur -
ance  Company  of  America . C. A. 11th Cir. Certiorari de-
nied. Reported below: 819 F. 2d 272.

No. 87-1301. Holland  v . Dis trict  Court , County  of  
Douglas , Colorado , et  al . C. A. 10th Cir. Certiorari de-
nied. Reported below: 831 F. 2d 940.

No. 87-1313. Dayton  Power  & Light  Co , v . Ohio  Civil  
Rights  Commi ssi on  et  al . Sup. Ct. Ohio. Certiorari denied. 
Reported below: 33 Ohio St. 3d 73, 514 N. E. 2d 1132.

No. 87-1315. Deasy , Personal  Repr ese ntative  of  the  
Esta te  of  Deasy  v . Hill . C. A. 4th Cir. Certiorari denied. 
Reported below: 833 F. 2d 38.

No. 87-1319. Esp osi to  v . New  York  Times  Co . et  al . (three 
cases). C. A. 2d Cir. Certiorari denied. Reported below: 828 
F. 2d 110 (first case); 834 F. 2d 1152 (second case); 837 F. 2d 
599 (third case).

No. 87-1326. Dydyn  v . Connect icut  Depa rtme nt  of  Liq -
uor  Control . App. Ct. Conn. Certiorari denied. Reported 
below: 12 Conn. App. 455, 531 A. 2d 170.

No. 87-1333. Dent , Individually  and  on  Behalf  of  Dent , 
a  Minor  v . City  of  Dallas  et  al . Ct. App. Tex., 5th Dist. 
Certiorari denied. Reported below: 729 S. W. 2d 114.
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No. 87-1371. Rivera  v . Texas . Ct. App. Tex., 14th Dist. 
Certiorari denied. Reported below: 730 S. W. 2d 824.

No. 87-1395. Leady  et  vir  v . Unite d  State s  et  al . C. A. 
3d Cir. Certiorari denied.

No. 87-1402. Clodf elter  v . Unite d  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 831 F. 2d 1069.

No. 87-1442. Auidi  v . Unite d  State s . C. A. 1st Cir. Cer-
tiorari denied. Reported below: 835 F. 2d 943.

No. 87-5843. Prosdoc imo  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 826 F. 2d 1057.

No. 87-5917. Simdram  v. United  State s . Ct. App. D. C. 
Certiorari denied.

No. 87-6094. Mc Coy  v. Crest . C. A. 4th Cir. Certiorari 
denied. Reported below: 829 F. 2d 36.

No. 87-6108. James  v . Lynaugh , Direct or , Texas  Depar t -
ment  of  Corrections . C. A. 5th Cir. Certiorari denied.

No. 87-6118. Best  v . Maryland . Ct. Sp. App. Md. Cer-
tiorari denied. Reported below: 71 Md. App. 422, 526 A. 2d 75.

No. 87-6145. Turner  v . Lockha rt , Direct or , Arkansas  
Depa rtme nt  of  Correc tion , et  al . C. A. 8th Cir. Certio-
rari denied. Reported below: 837 F. 2d 478.

No. 87-6164. Calicchi o  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 829 F. 2d 1130.

No. 87-6209. Brow n  v . Unite d  State s . Ct. App. D. C. 
Certiorari denied. Reported below: 518 A. 2d 415.

No. 87-6277. Beattie  v . United  State s . Ct. Mil. App. 
Certiorari denied. Reported below: 25 M. J. 198.

No. 87-6326. Veale  et  al . v . Eggert . Sup. Ct. N. H. 
Certiorari denied.

No. 87-6328. Scott  v . Garrag hty , Warden , et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 828 F. 2d 17.

No. 87-6333. Roberts  v . Scully , Superi ntende nt , Green  
Haven  Correcti onal  Facilit y , et  al . C. A. 2d Cir. Certio-
rari denied.
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No. 87-6348. Crawf ord  v . Foltz , Warden . C. A. 6th Cir. 
Certiorari denied.

No. 87-6350. Bilal  v . Montgo mery  Ward  & Co. C. A. Sth 
Cir. Certiorari denied.

No. 87-6351. Besp alchenko  v . German  Federal  Govern -
ment  et  AL. C. A. D. C. Cir. Certiorari denied.

No. 87-6362. Holt  v . Cast aned a . C. A. 9th Cir. Certio-
rari denied. Reported below: 832 F. 2d 123.

No. 87-6369. Malfat to  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 817 F. 2d 753.

No. 87-6373. Calo  v. Mc Mackin , Superi ntendent , Mar -
ion  Correcti onal  Instituti on . C. A. 6th Cir. Certiorari 
denied.

No. 87-6374. Woodliff  v. Lyles , Warden . C. A. 4th Cir. 
Certiorari denied. Reported below: 833 F. 2d 1006.

No. 87-6375. Will iams  v . Snow , Chairman , Board  of  Par -
dons  and  Parol es , et  al . C. A. 11th Cir. Certiorari denied.

No. 87-6387. Smith  v . Lynaugh , Direct or , Texas  Depart -
ment  of  Corrections . C. A. 5th Cir. Certiorari denied. Re-
ported below: 836 F. 2d 1344.

No. 87-6388. Whitti ngton  v . Cunna gin , Laurel  County  
Attorney , on  Behalf  of  Engle rt , et  al . Sup. Ct. Ky. 
Certiorari denied. Reported below: 737 S. W. 2d 676.

No. 87-6392. Diggs  v . Owen s , Superi ntendent , Penns yl -
vania  Departme nt  of  Corrections , et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 833 F. 2d 439.

No. 87-6398. Lipsey  v . Federal  Deposi t  Insurance  Cor -
porati on  et  al . App. Ct. Ill., 1st Dist. Certiorari denied. 
Reported below: 152 Ill. App. 3d 1162, 515 N. E. 2d 1066.

No. 87-6401. Love  v . Dugger , Secre tary , Florida  De -
partm ent  of  Corrections , et  al . C. A. 11th Cir. Certiorari 
denied. Reported below: 832 F. 2d 1266.

No. 87-6402. Genti le  v . Montefi ore  Hosp ital , Inc ., et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 831 F. 2d 286.
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No. 87-6403. Lay  v . Ford  et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 836 F. 2d 1345.

No. 87-6404. Smit h  v . Brigham . Sup. Jud. Ct. Me. Certio-
rari denied. Reported below: 534 A. 2d 1293.

No. 87-6409. Mast ers  v . United  State s . C. A. 3d Cir. 
Certiorari denied.

No. 87-6411. Beam  v . Foltz , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 832 F. 2d 1401.

No. 87-6442. Thomas  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 828 F. 2d 774.

No. 87-6445. De Veaux  v . Scully , Superi ntende nt , 
Gree n  Haven  Correcti onal  Facilit y . C. A. 2d Cir. Cer-
tiorari denied.

No. 87-6452. Estrada  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 835 F. 2d 285.

No. 87-6465. Agosti no  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 834 F. 2d 915.

No. 87-6467. Stamps  v . Parke , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 834 F. 2d 1269.

No. 87-6470. Colon  v . Unite d  States . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 835 F. 2d 27.

No. 87-6474. Gravatt  v . United  State s . C. A. 3d Cir. 
Certiorari denied.

No. 87-6483. Seltenric h  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 831 F. 2d 304.

No. 87-6488. Hill  v . Lynaugh , Direct or , Texas  Depart -
ment  of  Corrections . C. A. 5th Cir. Certiorari denied.

No. 87-6506. Mittl eider , aka  Wyman  v . United  States . 
C. A. 10th Cir. Certiorari denied. Reported below: 835 F. 2d 
769.

No. 87-6510. Nigro  v . Beyer , Adminis trator , New  Jer -
sey  State  Prison . C. A. 3d Cir. Certiorari denied. Re-
ported below: 838 F. 2d 462.
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No. 87-482. East er  Seal  Society  for  Crip ple d  Childre n  
& Adults  of  Louis iana , Inc . v . Playboy  Enterp ris es , Inc ., 
et  al . C. A. 5th Cir. Certiorari denied. Justice  White  
would grant certiorari. Reported below: 815 F. 2d 323.

No. 87-849. Alabam a  Board  of  Pardons  and  Paroles  et  
al . v. Ellard . C. A. 11th Cir. Motion of respondent for leave 
to proceed in forma pauperis granted. Certiorari denied. Re-
ported below: 824 F. 2d 937.

No. 87-1176. Don ’s Porta  Signs , Inc ., et  al . v . City  of  
Clearw ater , Florida . C. A. 11th Cir. Certiorari denied. 
Reported below: 829 F. 2d 1051.

Justi ce  White , dissenting.
This case presents the question whether the standard of review 

articulated in Bose Corp. v. Consumers Union of United States, 
Inc., 466 U. S. 485 (1984), applies to trial courts’ findings of fact 
in cases striking down governmental restrictions on speech as con-
trary to the First Amendment.

The Federal District Court held in this case that a municipal 
regulation effectively banning portable signs violated the First 
Amendment. The court found that the regulation did not directly 
advance respondent’s concededly substantial interest in esthetics 
and that this interest could be served equally well by less in-
trusive measures. See Central Hudson Gas & Electric Corp. v. 
Public Service Comm’n of N. Y., 447 U. S. 557 (1980). The 
Court of Appeals for the Eleventh Circuit reversed. 829 F. 2d 
1051 (1987). The appellate court interpreted our decision in Bose 
as mandating an independent examination of the whole record in 
all cases involving First Amendment claims. 829 F. 2d, at 1053- 
1054, n. 9. Accordingly, the court concluded that it was not 
bound by the “clearly erroneous” standard in reviewing whether 
the regulation directly advanced respondent’s esthetic goals and 
was more extensive than necessary. The Eleventh Circuit’s view 
that an independent examination of the record must be under-
taken when a trial court has found a First Amendment violation, 
as well as when a trial court has rejected a First Amendment 
claim, is shared by the Fifth Circuit. See Lindsay v. San Anto-
nio, 821 F. 2d 1103, 1107 (1987), cert, denied, 484 U. S. 1010 
(1988).

Two other Circuits have concluded, however, that de novo re-
view is required only where the trial court has rejected a First 
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Amendment claim. See Daily Herald Co. v. Munro, 838 F. 2d 
380, 383 (CA9 1988); Planned Parenthood Assn./Chicago Area v. 
Chicago Transit Authority, 767 F. 2d 1225, 1228-1229 (CA7 1985). 
These Circuits have reasoned that no special solicitude need be 
accorded “the government’s claim that it has been wrongly pre-
vented from restricting speech.” Id., at 1229. Hence, if a trial 
court has held that the government unconstitutionally restricted 
speech, these Circuits will review the trial court’s findings of fact 
only for clear error.

I would grant certiorari to resolve this conflict among the Fed-
eral Courts of Appeals as to the standard of review to be applied 
to trial courts’ findings of fact in cases holding that the First 
Amendment has been violated.

No. 87-1340. City  of  Philadelp hia  v . Dis trict  Council  33, 
American  Federa tion  of  State , County  & Munici pal  Em-
ploy ees , AFL-CIO, by  Stout , as  Trustee  ad  Litem , Et  al . 
Sup. Ct. Pa. Motion of petitioner to defer consideration of the 
petition for writ of certiorari denied. Certiorari denied. Re-
ported below: 517 Pa. 620, 538 A. 2d 874.

No. 87-6079. Freeman  v . Rideout . C. A. 2d Cir. Certio-
rari denied. Justice  Blackm un  would grant certiorari. Re-
ported below: 808 F. 2d 949.

No. 87-6113. Booke r  v . Miss iss ipp i . Sup. Ct. Miss.;
No. 87-6286. Harrison  v . Georgia . Sup., Ct. Ga.;
No. 87-6340. Cohen  v . Georgi a . Sup. Ct. Ga.; and
No. 87-6360. Clark  v . Dugger , Secre tary , Florida  De -

partm ent  of  Correcti ons , et  al . C. A. 11th Cir. Certiorari 
denied. Reported below: No. 87-6113, 511 So. 2d 1329; No. 87- 
6286, 257 Ga. 528, 361 S. E. 2d 149; No. 87-6340, 257 Ga. 544, 361 
S. E. 2d 373; No. 87-6360, 834 F. 2d 1561.

Justice  Brennan  and Justice  Marsh all , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.
Rehearing Denied

No. 87-6072. Martin  v . Pennsylvania  Board  of  Law  Ex -
amine rs  et  AL., 484 U. S. 1071. Petition for rehearing denied.
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No. 86-5963. Taylor  v . Illino is , 484 U. S. 400. Petition for 
rehearing denied. Justi ce  Kenned y  took no part in the consid-
eration or decision of this petition.

March  29, 1988
Miscellaneous Order

No. A-741 (87-6700). Selvage  v . Lynaugh , Direct or , 
Texas  Departm ent  of  Correc tions . C. A. 5th Cir. Applica-
tion for stay of execution of sentence of death, presented to Jus -
tice  White , and by him referred to the Court, granted pending 
the disposition by this Court of the petition for writ of certiorari. 
Should the petition for writ of certiorari be denied, this stay ter-
minates automatically. In the event the petition for writ of cer-
tiorari is granted, this stay shall continue pending the sending 
down of the judgment of this Court. The  Chief  Justic e , Jus -
tice  White , and Justice  O’Connor  would deny the application 
for stay and the petition for writ of certiorari.

March  30, 1988
Dismissal Under Rule 53

No. 87-1042. Zeringue  et  al . v . Louis iana  Departm ent  
of  Trans por tati on  and  Developme nt . Ct. App. La., 5th 
Cir. Certiorari dismissed under this Court’s Rule 53. Reported 
below: 505 So. 2d 1152.

Apri l  4, 1988
Appeals Dismissed

No. 87-609. Shell  Oil  Co . v . Direct or  of  Revenue  of  
Miss ouri . Appeal from Sup. Ct. Mo. dismissed for want of sub-
stantial federal question. Reported below: 732 S. W. 2d 178.

No. 87-1212. Greene  et  al . v . Mirabel , Deput y  Commi s -
sioner , New  York  State  Divis ion  of  Housing  and  Commu -
nity  Renewal , et  al . Appeal from App. Div., Sup. Ct. N. Y., 
1st Jud. Dept., dismissed for want of substantial federal question. 
Reported below: 129 App. Div. 2d 1018, 513 N. Y. S. 2d 905.

No. 87-1345. Leavelle  v . California . Appeal from Ct. 
App. Cal., 2d App. Dist., dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a petition 
for writ of certiorari, certiorari denied.
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No. 87-1357. Angel  et  ux . v . Froehlich , Judge , San  
Diego  North  County  Supe rior  Court , et  al . Appeal from 
C. A. 9th Cir. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 838 F. 2d 473.

No. 87-6417. Reis zner  v . Reis zner . Appeal from Sup. Ct. 
La. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied. Reported below: 512 So. 2d 1186.

No. 87-1471. Franklin  v . Off ice  of  Person nel  Manage -
ment . Appeal from C. A. Fed. Cir. dismissed for want of ju-
risdiction. Treating the papers whereon the appeal was taken 
as a petition for writ of certiorari, certiorari denied. Justi ce  
Brennan , Justice  Blackmun , Justi ce  O’Connor , and Justice  
Scali a  would affirm the judgment. Reported below: 824 F. 2d 
979.

No. 87-6438. Mante r  v . Town  of  Fayette , Maine . Ap-
peal from Sup. Jud. Ct. Me. dismissed for want of properly pre-
sented federal question. Reported below: 528 A. 2d 887.
Miscellaneous Orders

No.-----------. Evans  v . United  State s  Court  of  Appeals
for  the  Fourth  Circuit . Motion to direct the Clerk to file a 
petition for writ of certiorari that does not comply with the Rules 
of this Court denied.

No. D-691. In  re  Disbarm ent  of  Newh ouse . It is ordered 
that Richard Glenn Newhouse, of Fort Lauderdale, Fla., be sus-
pended from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-692. In  re  Disbarm ent  of  Kalk . It is ordered that 
Joseph Kalk, of Beachwood, Ohio, be suspended from the practice 
of law in this Court and that a rule issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court.

No. D-693. In  re  Disbarm ent  of  Goldman . It is ordered 
that Ronald Laurence Goldman, of Marina Del Rey, Cal., be sus-
pended from the practice of law in this Court and that a rule issue, 
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returnable within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-694. In  re  Disb arment  of  Smith . It is ordered that 
Moreland G. Smith, Jr., of Dallas, Tex., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-695. In  re  Disb arment  of  Baltimor e . It is ordered 
that Richard L. Baltimore, Jr., of New York, N. Y., be sus-
pended from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-696. In  re  Dis barment  of  Hust . It is ordered that 
William J. Hust, III, of New York, N. Y., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-697. In  re  Disb arment  of  Reddan . It is ordered 
that John D. Reddan, of West Hempstead, N. Y., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-698. In  re  Dis barment  of  Mc Coy . It is ordered 
that Joseph R. McCoy, III, of Seaford, N. Y., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. 87-352. Sun  Oil  Co . v . Wortm an  et  al . Sup. Ct. Kan. 
[Certiorari granted, 484 U. S. 912.] Motion of petitioner for 
leave to file a supplemental brief after argument granted.

No. 87-498. Berkov itz  et  al . v . Unite d  States . C. A. 3d 
Cir. [Certiorari granted, 484 U. S. 1003.] Motion of Lederle 
Laboratories for leave to file a brief as amicus curiae granted.

No. 87-1279. Morrison , Indepe ndent  Couns el  v . Olson  
et  al . C. A. D. C. Cir. [Probable jurisdiction noted, 484 U. S. 
1058.] Motion of Lawrence E. Walsh, Independent Counsel, for 
leave to participate in oral argument as amicus curiae, for divided 
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argument, and for additional time for oral argument denied. Mo-
tion of Michael K. Deaver for leave to participate in oral argument 
as amicus curiae, for divided argument, and for additional time 
for oral argument denied. Joint motion for additional time for 
oral argument, for divided argument, and for amici curiae to par-
ticipate in oral argument granted in part and denied in part. An 
additional 30 minutes is allotted for oral argument to be divided 
as follows: appellant, 30 minutes; the United States Senate as 
amicus curiae, 15 minutes; one counsel for appellees, 30 minutes; 
and the Solicitor General as amicus curiae, 15 minutes. Just ice  
Kennedy  took no part in the consideration or decision of these 
motions.

No. 87-1337. Boersm a , Perso nal  Repres entative  of  the  
Estat es  of  Boersma  et  al . v . Karnes , Nebraska  State  Tax  
Commi ss ioner , et  al . Appeal from Sup. Ct. Neb.; and

No. 87-1350. 0. N. E. Shipp ing , Ltd . v . Flota  Mercante  
Grancol ombiana , S. A., et  al . C. A. 2d Cir. The Solicitor 
General is invited to file briefs in these cases expressing the views 
of the United States.

No. 87-1389. In  re  Thomas . Petition for writ of habeas cor-
pus and/or petition for writ of certiorari denied.

No. 87-6420. In  re  Mc Donald . Petition for writ of manda-
mus denied.
Probable Jurisdiction Noted

No. 87-1022. Board  of  Estim ate  of  City  of  New  York  
et  al . v. Morris  et  al .; and

No. 87-1112. Ponter io  v. Morris  et  al . Appeals from 
C. A. 2d Cir. Probable jurisdiction noted, cases consolidated, 
and a total of one hour allotted for oral argument. Reported 
below: 831 F. 2d 384.

Certiorari Granted
No. 87-1054. Fires tone  Tire  & Rubber  Co . et  al . v . 

Bruch  et  al . C. A. 3d Cir. Certiorari granted. Reported 
below: 828 F. 2d 134.

No. 87-1055. Chan  et  al . v . Korean  Air  Lines , Ltd . 
C. A. D. C. Cir. Certiorari granted. Reported below: 265 U. S. 
App. D. C. 39, 829 F. 2d 1171.
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No. 87-1095. Direct or , Office  of  Worker s ’ Comp ensa -
tion  Progr ams , United  States  Departm ent  of  Labor  v . 
Broyle s  et  al . C. A. 4th Cir. Motion of respondents Charlie 
Broyles and Lisa Kay Colley for leave to proceed in forma paupe-
ris granted. Certiorari granted, case consolidated with No. 87- 
821, Pittston Coal Group et al. v. Sebben et al. [certiorari 
granted, 484 U. S. 1058], and No. 87-827, McLaughlin, Secretary 
of Labor, et al. v. Sebben et al. [certiorari granted, 484 U. S. 
1058], and a total of one hour allotted for oral argument. Re-
ported below: 824 F. 2d 327.
Certiorari Denied. (See also Nos. 87-1345, 87-1357, 87-6417, 

87-1471, and 87-1389, supra.)
No. 87-781. Atkins on  v . United  State s . C. A. 9th Cir. 

Certiorari denied. Reported below: 825 F. 2d 202.
No. 87-943. City  of  St . Louis  v . Jamis on . C. A. 8th Cir. 

Certiorari denied. Reported below: 828 F. 2d 1280.
No. 87-985. Fina  Oil  & Chemi cal  Co . et  al . v . El  Paso  

Natur al  Gas  Co . Sup. Ct. Tex. Certiorari denied.
No. 87-992. Mc Neil  v . United  States . C. A. D. C. Cir. 

Certiorari denied. Reported below: 261 U. S. App. D. C. 162, 
820 F. 2d 1341.

No. 87-1015. Monahan  et  al . v . Federal  Trade  Commi s -
sion . C. A. 1st Cir. Certiorari denied. Reported below: 832 
F. 2d 688.

No. 87-1049. Air  Florida  System , Inc ., et  al . v . Federal  
Depos it  Insurance  Corporation . C. A. 9th Cir. Certiorari 
denied. Reported below: 822 F. 2d 833.

No. 87-1069. Arcoren  v . Peters  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 829 F. 2d 671.

No. 87-1077. Mill ang  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 817 F. 2d 533.

No. 87-1139. Gagliardi  v . Zieg ler  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 826 F. 2d 1055.

No. 87-1140. Purcel l  v . Commiss ioner  of  Internal  Reve -
nue . C. A. 6th Cir. Certiorari denied. Reported below: 826 
F. 2d 470.



988 OCTOBER TERM, 1987

April 4, 1988 485 U. S.

No. 87-1157. Alaska  Federati on  of  Native s et  al . v . 
kLASKA Fish  & Wildlife  Federat ion  & Outdo or  Council , 
Inc ., et  al . C. A. 9th Cir. Certiorari denied. Reported 
below: 829 F. 2d 933.

No. 87-1169. Bean  v . United  States . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 831 F. 2d 297.

No. 87-1191. Messe rlian  et  al . v . United  States . C. A. 
3d Cir. Certiorari denied. Reported below: 832 F. 2d 778.

No. 87-1219. G. & T. Terminal  Packag ing  Co ., Inc ., et  al . 
v. Consoli dated  Rail  Corporation . C. A. 3d Cir. Certiorari 
denied. Reported below: 830 F. 2d 1230.

No. 87-1261. Honig , Supe rinten dent  of  Publi c  Instruc -
tion  for  the  State  of  Californi a , et  al . v . Benne tt , Sec -
retary  of  Educati on . C. A. 9th Cir. Certiorari denied. Re-
ported below: 831 F. 2d 875.

No. 87-1336. Bennet t  v . Internati onal  Bank  of  Miami , 
N. A. Dist. Ct. App. Fla., 3d Dist. Certiorari denied. Re-
ported below: 513 So. 2d 1294.

No. 87-1348. Chica go  & North  Wester n  Trans por tati on  
Co. v. Brotherhoo d of  Mainten ance  of  Way  Employes . 
C. A. 8th Cir. Certiorari denied. Reported below: 827 F. 
2d 330.

No. 87-1351. Ubero i v . Univers ity  of  Colorado  et  al . 
C. A. 10th Cir. Certiorari denied.

No. 87-1353. King  et  ux . v . Reli ance  Insurance  Co . 
C. A. 11th Cir. Certiorari denied. Reported below: 831 F. 
2d 1069.

No. 87-1355. Hayes  v . Cook , Judge , Edmon son  Circui t  
Court , Edmonson  Count y , Kentucky , et  al . Sup. Ct. Ky. 
Certiorari denied.

No. 87-1356. Harkrider , Executor  of  the  Esta te  of  
Cory , et  al . v . Lafayette  Bank  & Trust  Co . et  al . Sup. 
Ct. Ind. Certiorari denied. Reported below: 512 N. E. 2d 155.

No. 87-1378. Evans  v . Connecticut . Sup. Ct. Conn. Cer-
tiorari denied. Reported below: 205 Conn. 528, 534 A. 2d 1159.
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No. 87-1385. Rampp  et  ux . v . Luzerne  County  Asse ss -
ment  and  Valuati on  Board . Pa. Commw. Ct. Certiorari 
denied.

No. 87-1388. Atonio  et  al . v . Wards  Cove  Packing  Co ., 
Inc ., et  al . C. A. 9th Cir. Certiorari denied. Reported 
below: 827 F. 2d 439.

No. 87-1397. Pyro  Mining  Co . v . Smith . C. A. 6th Cir. 
Certiorari denied. Reported below: 827 F. 2d 1081.

No. 87-1407. City  of  Phil adel phi a  et  al . v . Dis abled  in  
Action  of  Pennsylvania  et  al . C. A. 3d Cir. Certiorari de-
nied. Reported below: 833 F. 2d 1113.

No. 87-1411. New  Engla nd  Insur ance  Co . v . Intern a -
tional  Bank  of  Miami , N. A. Dist. Ct. App. Fla., 3d Dist. 
Certiorari denied. Reported below: 514 So. 2d 390.

No. 87-1429. Southw est ern  Bell  Telep hone  Co . v . Ar -
kansas  Publi c  Service  Commis sion  et  al . C. A. Sth Cir. 
Certiorari denied. Reported below: 824 F. 2d 672.

No. 87-1436. Samps on  v . Weide ll  et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 822 F. 2d 1090.

No. 87-1443. Lonsdale  et  ux . v . Cagle  et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 817 F. 2d 755.

No. 87-1470. Cole  et  ux . v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 829 F. 2d 1128.

No. 87-1475. Anchor  Estates , Inc ., et  al . v . Unite d  
States . C. A. Fed. Cir. Certiorari denied. Reported below: 
835 F. 2d 871.

No. 87-5962. Bryant  v . Marsh , Secret ary  of  the  Army . 
C. A. 4th Cir. Certiorari denied. Reported below: 825 F. 2d 
406.

No. 87-6075. Conard  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 829 F. 2d 1121.

No. 87-6080. Burr  v . New  York . Ct. App. N. Y. Certio-
rari denied. Reported below: 70 N. Y. 2d 354, 514 N. E. 2d 1363.

No. 87-6186. Santis tevan  v . California . Ct. App. Cal., 
1st App. Dist. Certiorari denied.
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No. 87-6194. Alevra s v . Edmis ton , Superi ntende nt , 
Southern  State  Correctional  Facilit y , et  al . C. A. 3d 
Cir. Certiorari denied.

No. 87-6237. Cofi eld  v . Burford  et  al .; and Cofi eld  v . 
Hughes  et  al . C. A. D. C. Cir. Certiorari denied.

No. 87-6341. Chipp s v . United  State s  Depar tment  of
Educat ion  et  al . C. A. 3d Cir. Certiorari denied.

No. 87-6344. Jones  v . Oitk er  et  al . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 837 F. 2d 480.

No. 87-6357. Benjamin  v . United  States  Postal  Service . 
C. A. Fed. Cir. Certiorari denied. Reported below: 831 F. 2d 
305.

No. 87-6396. Engelh arts on  v . Depart ment  of  Agricul -
ture . C. A. Fed. Cir. Certiorari denied. Reported below: 835 
F. 2d 870.

No. 87-6414. Romero  v . Colorado . Sup. Ct. Colo. Certio-
rari denied. Reported below: 745 P. 2d 1003.

No. 87-6415. Culbe rt  v. Young . C. A. 7th Cir. Certiorari 
denied. Reported below: 834 F. 2d 624.

No. 87-6419. Mars hall  v . Marshall . Ct. App. Ga. Cer-
tiorari denied. Reported below: 184 Ga. App. XXXI.

No. 87-6424. Hannivig  v . Reagan , Presi dent  of  the  
Unit ed  States . C. A. 3d Cir. Certiorari denied.

No. 87-6427. Peters  v . Mc Cutcheon  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 836 F. 2d 547.

No. 87-6461. Puleio  v. Vose , Deput y Commis si oner , 
Massac husetts  Depart ment  of  Corre ction . C. A. 1st Cir. 
Certiorari denied. Reported below: 830 F. 2d 1197.

No. 87-6466. Short  v . Unite d State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 836 F. 2d 1343.

No. 87-6469. Armij o  v . United  State s . C. A. 8th Cir.
Certiorari denied. Reported below: 834 F. 2d 132.

No. 87-6477. Will iams  v . United  States . C. A. 10th Cir. 
Certiorari denied.
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No. 87-6496. Parker  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 824 F. 2d 1418.

No. 87-6500. Kist ner  v . Unite d  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 834 F. 2d 132.

No. 87-6507. Shea  v . United  State s . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 838 F. 2d 463.

No. 87-6514. Gonzalez  v . Unite d  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 835 F. 2d 1438.

No. 87-6524. Willi ams  v . Burli ngto n Northern  Inc . 
C. A. 7th Cir. Certiorari denied. Reported below: 832 F. 
2d 100.

No. 87-6529. Boring  et  al . v . Kozakiewicz , Warden , 
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 833 
F. 2d 468.

No. 87-6530. Brow ne  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 829 F. 2d 760.

No. 87-6531. Bric e  v . Unite d  State s . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 836 F. 2d 547.

No. 87-6542. Bowen  v . Unit ed  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 836 F. 2d 1348.

No. 87-6543. Esch  v . Unite d States . C. A. 10th Cir. 
Certiorari denied. Reported below: 832 F. 2d 531.

No. 87-6545. Tobias  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 836 F. 2d 449.

No. 87-6547. Moore  v . Unite d  State s . Ct. App. D. C. 
Certiorari denied.

No. 87-6550. Richards  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 837 F. 2d 1088.

No. 87-6551. Olsow y  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 836 F. 2d 439.

No. 87-6552. Shaw  v . Unite d  State s . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 841 F. 2d 1117.
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No. 87-6563. Ward  v . United  States . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 833 F. 2d 1014.

No. 87-6572. Cedar  v . Unite d  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 833 F. 2d 1014.

No. 87-993. Missouri  v , Carpent er . Sup. Ct. Mo. Motion 
of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 736 S. W. 2d 406.

No. 87-1010. Taylor  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 821 F. 2d 1428.

Justice  White , dissenting.
Petitioner’s husband was left comatose when he was disconnected 

from his ventilator while in a military hospital. She brought suit 
against the Government under the Federal Tort Claims Act for 
personal injury as a result of negligence, and won a judgment of 
$500,000 for emotional distress and loss of consortium. In a 
postjudgment motion, the Government argued for the first time 
that Cal. Civ. Code Ann. §3333.2 (West Supp. 1988) limits non-
economic damages to $250,000 in this case. The District Court 
rejected this claim, which it noted had not been raised before or 
during the trial. The Ninth Circuit reversed, holding that the 
Government had not waived the application of the state statute by 
failing to plead it, and therefore the damages recovered by peti-
tioner must be limited to $250,000. 821 F. 2d 1428 (1987).

Under the accepted interpretation of Rule 8(c) of the Federal 
Rules of Civil Procedure, any matter “constituting an avoidance 
or affirmative defense” to the matters raised in the plaintiff’s 
complaint must be pleaded in a timely manner or it is deemed to 
be waived. As a matter of California law, the state statute at 
issue in this case is understood to be an affirmative defense. The 
Ninth Circuit held, however, that this determination is not bind-
ing on a federal court because the proper characterization of the 
statute in this case, which was brought in federal court, is a mat-
ter of federal procedural law. The court ruled that this statute 
is a mere limitation of liability, rather than an avoidance or an 
affirmative defense. This conclusion conflicts with the decisions 
of two other Courts of Appeals. In Ingraham v. United States, 
808 F. 2d 1075, 1078-1079 (1987), the Fifth Circuit held that an 
identical statutory limitation on damages recoverable in the State 
of Texas is an affirmative defense that is waived under the Fed-
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eral Rules by failure to plead it in a timely manner. And in 
Jakobsen v. Massachusetts Port Authority, 520 F. 2d 810, 813 
(1975), the First Circuit held that a statutory limitation on liability 
is an affirmative defense under Rule 8(c). Both courts also ruled 
that any such statute is deemed to be waived when the application 
of the statute is not raised during the trial but instead is raised for 
the first time after the trial, on appeal. I would grant certiorari 
to resolve this conflict among the Courts of Appeals.

No. 87-1032 (A-489). Texas  v . Long . Ct. Crim. App. Tex. 
Application for continuance of stay, addressed to Just ice  O’Con -
nor  and referred to the Court, denied. Certiorari denied. Re-
ported below: 742 S. W. 2d 302.

No. 87-1213. Baja  Contractors , Inc ., et  al . v . City  of  
Chicag o  et  al . C. A. 7th Cir. Motion of respondents to dis-
qualify counsel for petitioners denied. Certiorari denied. Re-
ported below: 830 F. 2d 667.

No. 87-1343. Shimoda , Admini str ator , Oahu  Comm unit y  
Corre cti onal  Center , et  al . v . Akao  et  al . C. A. 9th Cir. 
Certiorari denied. Justice  Kenned y  took no part in the con-
sideration or decision of this petition. Reported below: 832 F. 
2d 119.

No. 87-1347. Zimm erman , Attor ney  General  of  Penn -
sylvani a , et  al . v. Para -Prof ess iona l  Law  Clini c  et  al . 
C. A. 3d Cir. Motion of respondents Jabbar, Williams, and Clif-
ton for leave to proceed in forma pauperis granted. Certiorari 
denied. Reported below: 835 F. 2d 285.

No. 87-1354. CBS Inc . et  al . v . Brown  & Willi amson  
Tobacco  Corp . C. A. 7th Cir. Motion of Capital Cities/ABC, 
Inc., et al. for leave to file a brief as amici curiae granted. 
Certiorari denied. Reported below: 827 F. 2d 1119.

No. 87-1430. Lou v. Belzberg  et  al . C. A. 9th Cir. Cer-
tiorari denied. Justice  Stev ens  took no part in the consider-
ation or decision of this petition. Reported below: 834 F. 2d 730.

No. 87-5920. Boggs  v . Bair , Warden . Sup. Ct. Va.;
No. 87-6367. Hill  v . Florida . Sup. Ct. Fla.;
No. 87-6416. Sandles  v . Missouri . Sup. Ct. Mo.; and
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No. 87-6458. Johnso n  v. Tenness ee . Sup. Ct. Tenn. Cer-
tiorari denied. Reported below: No. 87-6367, 515 So. 2d 176; 
No. 87-6416, 740 S. W. 2d 169; No. 87-6458, 743 S. W. 2d 154.

Justice  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.
Rehearing Denied

No. 87-5891. Slate r  et  ux . v . Delaware  Trust  Co . et  al ., 
484 U. S. 1069;

No. 87-6021. Dean  v . Georg ia  Depa rtme nt  of  Trans por -
tation  et  AL., 484 U. S. 1070; and

No. 87-6081. Embrey  v . United  State s , 484 U. S. 1072. 
Petitions for rehearing denied.

No. 87-5757. Campos  v . Le Fevre , Superi ntende nt , Clin -
ton  Correct ional  Facilit y , et  al ., 484 U. S. 1014; and

No. 87-5918. Terry  v . Morgan  et  al ., 484 U. S. 1030. Peti-
tions for rehearing denied. Justice  Kennedy  took no part in the 
consideration or decision of these petitions.

Apri l  5, 1988
Dismissal Under Rule 53

No. 87-1146. Pratt  & Whitney  Canada  Inc . v . Rainey  
et  AL. C. A. 11th Cir. [Certiorari granted, ante, p. 904.] 
Writ of certiorari dismissed under this Court’s Rule 53.

Apri l  6, 1988
Miscellaneous Order

No. 87-1615. Texaco  Inc . v . Pennzoil  Co . Ct. App. Tex., 
1st Dist. Motion of Thomas R. Berner et al. for leave to inter-
vene denied.

Apri l  7, 1988
Dismissal Under Rule 53

No. 87-1615. Texaco  Inc . v . Pennzoil  Co . Ct. App. Tex., 
1st Dist. Certiorari dismissed under this Court’s Rule 53. Re-
ported below: 729 S. W. 2d 768.
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April  11, 1988
Dismissal Under Rule 53

No. 87-1285. Udolf  v . Plan  and  Zoning  Commiss ion  of  
the  Town  of  West  Hartford  et  al . Appeal from Super. Ct. 
Conn., Hartford/New Britain Jud. Dist., dismissed under this 
Court’s Rule 53.

Apri l  13, 1988
Miscellaneous Order

No. A-792 (87-6780). Lowe nfie ld  v . Butler , Warden . 
C. A. 5th Cir. Application for stay of execution of sentence 
of death, presented to Justice  White , and by him referred to the 
Court, denied. Just ice  Blackmun  and Justice  Stev ens  would 
grant the application.

Justice  Brennan , with whom Justi ce  Marshall  joins, 
dissenting.

Petitioner Leslie Lowenfield has been sentenced to death. The 
law of the State that is about to execute him entitles him to 
“rais[e] at any time” the issue of his “mental incapacity to pro-
ceed” with the execution. La. Code Crim. Proc. Ann., Art. 642 
(West 1981). See State v. Perry, 502 So. 2d 543, 564 (La. 1986). 
If there is a “reasonable ground to doubt” petitioner’s sanity, the 
court “shall order a mental examination,” La. Code Crim. Proc. 
Ann., Art. 643 (West 1981), and may permit “no further steps” in 
his punishment until he “is found to have the mental capacity to 
proceed,” Art. 642. In any event, state law affords petitioner the 
right to pre-execution review by a sanity commission if he can 
“show by a preponderance of evidence that he lacks the present 
capacity to undergo execution.” Perry, supra, at 564.

Petitioner moved for review by a sanity commission, presenting 
evidence that he is currently insane. The evidence consisted of a 
sworn affidavit by Dr. Marc L. Zimmerman, a duly licensed clini-
cal psychologist who interviewed and tested petitioner for five 
hours on March 26, 1988, and concluded that “it is highly probable 
that Mr. Lowenfield is suffering from paranoid schizophrenia. . . . 
A study has found that 85% of persons who obtain the same profile 
as Mr. Lowenfield . . . are diagnosed as paranoid schizophrenics.” 
App. to Pet. for Cert. 2 (citation omitted). Dr. Zimmerman con-
tinued: “As a paranoid schizophrenic, Mr. Lowenfield’s capacity 
to understand the death penalty would be impaired. Indeed, my 
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clinical interview with Mr. Lowenfield indicated that he is cur-
rently unable to understand the death penalty.” Id., at 3 (em-
phasis added). The State presented no evidence either to refute 
Dr. Zimmerman’s conclusions or to question his credentials. In 
the face of that unrefuted evidence, the Louisiana trial court, 
and then the Louisiana Supreme Court, denied the motion without 
explanation.

Petitioner thereafter filed an application for habeas relief with 
the District Court. The District Court denied on the basis of 
an “extended conversation” with Dr. Zimmerman. Civ. Action 
No. 88-1549, p. 3 (ED La., Apr. 12, 1988). From that conver-
sation, which the District Court conducted without any notice to 
petitioner’s counsel and apparently before petitioner’s application 
was filed, the District Court concluded that, contrary to Dr. Zim-
merman’s affidavit, “petitioner has the capacity to understand the 
realities of the pending execution. Petitioner, though [a] para-
noid schizophrenic, is apparently able to understand that the ex-
ecution is going forward in accordance with law.” Ibid. A di-
vided panel of the Court of Appeals affirmed in an opinion that 
reached this chambers a mere 15 minutes before the scheduled ex-
ecution. 843 F. 2d 183 (CA5 1988).

Every court that has considered petitioner’s insanity claim has 
made a mockery of this Court’s precedent and of the most funda-
mental principles of ordered justice. In Ford v. Wainwright, 477 
U. S. 399, 409-410 (1986), we held that “the Eighth Amendment 
prohibits a State from carrying out a sentence of death upon a 
prisoner who is insane.” In the course of the opinion, we charac-
terized any such execution as “‘savage and inhuman,’” id., at 406 
(citation omitted); “‘a miserable spectacle, both against Law, and 
of extream inhumanity and cruelty,’” id., at 407 (citation omitted); 
“‘cruel and inhumane,’” id., at 408, n. 1 (citation omitted); and 
“abhorrenft],” id., at 409.

A majority of this Court did not agree on the precise procedures 
that the Constitution requires when the question is raised of a 
prisoner’s sanity for execution. A majority did, however, hold 
that due process demands a hearing at least once the prisoner has 
made some “threshold showing” that he has become insane since 
his trial. Id., at 417 (opinion of Marshall , J., joined by Bren -
nan , Blackmun , and Stevens , JJ.); id., at 426 (Powell, J., con-
curring in part and concurring in judgment). Justice Powell, pro-
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viding a fifth vote for that proposition, stated that “[t]he State . . . 
may properly presume that petitioner remains sane at the time 
sentence is to be carried out, and may require a substantial thresh-
old showing of insanity merely to trigger the hearing process.” 
Ibid, (footnote omitted). See also id., at 429-430 (O’Connor , J., 
joined by White , J., concurring in result in part and dissenting in 
part) (where state law prohibits execution of the insane, the State 
must provide a hearing).

The Louisiana Legislature has set the requisite “threshold 
showing” at that level of evidence that would constitute a “rea-
sonable ground to doubt” the prisoner’s sanity. La. Code Crim. 
Proc. Ann., Art. 643 (West 1981). It is beyond me why Dr. Zim-
merman’s unrefuted affidavit did not meet that threshold. For 
that matter, I am at a loss to explain why the affidavit, which was 
the sole evidence before the courts, did not establish petitioner’s 
insanity by a preponderance of the evidence, entitling petitioner 
not merely to a hearing but to the relief he seeks. Neither state 
court furnished any explanation. In fact, neither court so much 
as articulated the standard it was applying. For all we know, the 
state courts defaulted entirely on their obligation to consider peti-
tioner’s claim. The Louisiana courts, by declining to provide any 
explanation for their denial of relief, as a practical matter have 
required petitioner to meet not “a substantial threshold showing 
of insanity” but an insurmountable one. The effect extends far 
beyond this case, for the state courts have challenged all death-
row inmates to a harrowing game of Russian roulette, in which 
each must take a wild guess at the “threshold” or suffer the conse-
quences. Where, as here, there is no way to discern whether the 
state courts’ “fact-finding procedure . . . was not adequate for 
reaching reasonably correct results,” Townsend v. Sain, 372 U. S. 
293, 316 (1963), their bare denial of relief is entitled to no pre-
sumption of correctness. See 28 U. S. C. § 2254(d).

Even more outrageous was the injustice perpetrated by the fed-
eral courts to which petitioner resorted upon the state courts’ de-
fault of their constitutional responsibilities. The District Court 
expressly adopted Dr. Zimmerman’s conclusion that petitioner 
was a “paranoid schizophrenic.” Civ. Action No. 88-1549, supra, 
at 3. That conclusion should have compelled the District Court, 
at the very least, to “receive evidence and argument from [peti-
tioner’s] counsel” on whether petitioner is “aware that his death is 
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approaching” and “perceives the connection between his crime and 
his punishment.” Ford, supra, at 427, 422 (opinion of Powell, J.). 
Instead, the District Court excluded counsel entirely and con-
ducted its own ex parte investigation in which it managed to ex-
tract from Dr. Zimmerman a concession (“Petitioner ... is appar-
ently able to understand that the execution is going forward in 
accordance with law,” Civ. Action No. 88-1549, supra, at 3) that 
contradicted his sworn affidavit dated three days earlier (“[H]e is 
currently unable to understand the death penalty,” App. to Pet. 
for Cert. 3). The District Court’s consideration of petitioner’s 
insanity claim fell far short of the de novo review that it was 
obliged to provide upon the state courts’ default. See Ford, 477 
U. S., at 418. Instead, its review was functionally equivalent to 
the “‘policy of excluding all advocacy on the part of the con-
demned,’” which we have held unconstitutional. Id., at 412-413 
(citations omitted).

Worse yet, petitioner alleges—and the State does not deny— 
that the District Court conducted its ex parte investigation before 
it even had jurisdiction over the case; as Judge Johnson, dis-
senting from the Court of Appeals’ judgment, observed, “the dis-
trict court failed to make any finding on the record.” 843 F. 2d, 
at 188. “Procedural shortcuts are always dangerous. Greater— 
surely not lesser—care should be taken to avoid the risk of error 
when its consequences are irreversible.” Autry v. Estelle, 464 
U. S. 1, 6 (1983) (footnote omitted).

The Court of Appeals, for its part, compounded the District 
Court’s abuse by ignoring it entirely and proceeding to address 
the sufficiency of Dr. Zimmerman’s affidavit as an original matter, 
without a proper District Court predicate. Even that determina-
tion hopelessly conflated the principles articulated in Ford. From 
Justice Powell’s observation that the “State . . . may require 
a substantial threshold showing of insanity merely to trigger the 
hearing process,” Ford, supra, at 426 (emphasis added), the Court 
of Appeals supposed that the State must do so, see 843 F. 2d, at 
187 (“[Petitioner has not made a substantial threshold showing”), 
and overlooked the State’s decision to require merely a showing 
of a “reasonable ground to doubt” in order to trigger further 
examination.
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The abuses and mistakes in every court that has considered this 
case are no doubt attributable, at least in part, to the haste with 
which they proceeded:

1. On the afternoon of April 11, petitioner filed in Louisi-
ana state court a petition for postconviction relief raising the 
claims that are now before us.

2. Later that afternoon the state trial court denied relief.
3. At 6 p.m. (eastern daylight time) the next day, April 12, 

the Louisiana Supreme Court denied relief and petitioner ap-
plied to the District Court for a writ of habeas corpus. 843 
F. 2d, at 184-185.

4. At 8:30 p.m. the District Court denied petitioner’s appli-
cation. Id., at 185.

5. At 12:10 a.m. that same night the Court of Appeals 
affirmed.

6. At 12:45 a.m. (15 minutes before the scheduled execu-
tion) the Court of Appeals’ opinions were circulated to this 
Court.

7. At 1:05 a.m., with petitioner already strapped in the 
electric chair, this Court denied his application for a stay 
of execution.

8. At 1:25 a.m. petitioner was pronounced dead. N. Y. 
Times, Apr. 14, 1988, p. A28, col. 1. Time ran out before we 
voted on the certiorari petition that accompanied petitioner’s 
stay application.

The haste that attended disposition of this case is reprehensible. 
It is hardly surprising that a case scudding through the state 
courts in 24 hours should yield orders devoid of law or logic—the 
ones in this case simply read, “DENIED”—for which the descrip-
tion “terse” would be charitable. If the federal courts are intent 
on accelerating the pace at any cost, as they were in this case, 
their only choice is to take procedural shortcuts and give short 
shrift to substance. And simple arithmetic suggests grave injus-
tice when the Court of last resort takes 15 minutes to read and an-
alyze 17 pages of opinions from the court below and cast a vote on 
life or death.

Due process means little if it requires the courts to provide an 
“opportunity to be heard,” Grannis v. Or dean, 234 U. S. 385, 394 
(1914), without imposing on them a concomitant duty to listen— 
and, at least when a life is at stake, to listen very carefully. Pre-
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sumably, it was in recognition of the injustice that four of us (one 
less than the requisite five) voted to stay petitioner’s execution, 
so as to consider his insanity claim in an atmosphere that was not 
itself lunatic.

Regrettably, this case is not atypical. It is the natural product 
of a penal system conducive to inaccurate factfinding and shoddy 
analysis. And I doubt that any system could be devised to cure 
the evil, so long as States continue to impose punishments so se-
vere as to be irrevocable. Even were I not convinced that the 
death penalty is in all circumstances cruel and unusual punishment 
prohibited by the Eighth Amendment, see Gregg v. Georgia, 428 
U. S. 153, 227 (1976) (dissenting opinion), I would have no part of 
a penal system that permits a State’s interest in meting out death 
on schedule to convert our constitutional duty to dispense justice 
into a license to dispense with it.

I dissent.
Apri l  14, 1988

Certiorari Denied
No. 87-6787 (A-797). Clanton  v. Muncy , Warden , et  al . 

C. A. 4th Cir. Application for stay of execution of sentence 
of death, presented to The  Chief  Justice , and by him referred 
to the Court, denied. Certiorari denied. Reported below: 845 
F. 2d 1238.

Justi ce  Brennan  and Just ice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg n . Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant the application for stay of execu-
tion and the petition for writ of certiorari and would vacate the 
death sentence in this case.

Apri l  18, 1988
Appeals Dismissed

No. 87-1366. Dubish  v . Kansas . Appeal from Ct. App. 
Kan. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied. Reported below: 12 Kan. App. 2d lii, 763 P. 
2d 18.

No. 87-1400. Clausell  et  ux . v . Hobart  Corp . Appeal 
from Sup. Ct. Fla. dismissed for want of jurisdiction. Treating 
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the papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Reported below: 515 So. 2d 1275.

No. 87-1457. Hurley  et  al . v . West  American  Insu ranc e  
Co. of  Ohio  Casualty  Group  et  al . Appeal from Ct. App. 
Ohio, Franklin County, dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a petition for writ 
of certiorari, certiorari denied.

No. 87-6485. Boles  v . Ellis  et  al . Appeal from D. C. 
M. D. N. C. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied.

No. 87-1392. First  American  National  Bank  of  Knox -
ville  v. Taylo r , Commi ssi oner  of  Revenue  for  the  State  
of  Tenne ss ee . Appeal from Sup. Ct. Tenn, dismissed for want 
of substantial federal question. Justice  Blackmun  would note 
probable jurisdiction and set case for oral argument. Reported 
below: 751 S. W. 2d 417.

No. 87-1435. Blume  v . Gregersen , Chief , Bureau  of  
Occupa tional  Licens es , Depa rtme nt  of  Self -Governing  
Agenci es  of  Idaho , et  al . Appeal from Ct. App. Idaho dis-
missed for want of substantial federal question. Reported below: 
113 Idaho 220, 743 P. 2d 88.

No. 87-6444. Nunley  v . Oklahom a . Appeal from Ct. Crim. 
App. Okla, dismissed for want of jurisdiction.
Miscellaneous Orders

No.----------- . Eis en  v . Sackman -Gill iland  Corp . Motion
to direct the Clerk to file a petition for writ of certiorari out 
of time denied.

No. A-738. Rapp  v . United  State s . Application for bail, 
addressed to Just ice  White  and referred to the Court, denied.

No. A-788. Has ting s , Judge , Unit ed  States  Dis trict  
Court  for  the  Southern  Dis trict  of  Florida  v . Commit tee  
on  the  Judic iary  of  the  Unite d  States  House  of  Repre -
sentati ves  et  al . C. A. 11th Cir. Application to continue the 
stay of mandate, presented to Justi ce  Kennedy , and by him re-
ferred to the Court, denied. The  Chief  Justi ce  took no part in 
the consideration or decision of this application.
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No. D-668. In  re  Dis barment  of  Rubino . Disbarment en-
tered. [For earlier order herein, see 484 U. S. 1039.]

No. D-670. In  re  Disbarm ent  of  Lewis . Disbarment en-
tered. [For earlier order herein, see 484 U. S. 1040.]

No. D-673. In  re  Disbarm ent  of  Simon . Disbarment en-
tered. [For earlier order herein, see 484 U. S. 1040.]

No. D-674. In  re  Dis barment  of  Dozorys t . Nicholas 
George Dozoryst II, of Chicago, Ill., having requested to resign 
as a member of the Bar of this Court, it is ordered that his name 
be stricken from the roll of attorneys admitted to practice before 
the Bar of this Court. The rule to show cause, heretofore issued 
on January 25, 1988 [484 U. S. 1040], is hereby discharged.

No. D-693. In  re  Dis barment  of  Goldman . Due to mis-
taken identity, the order entered April 4, 1988 [ante, p. 984], sus-
pending Ronald Laurence Goldman, of Marina Del Rey, Cal., from 
the practice of law in this Court is vacated and the rule to show 
cause issued on that date is discharged.

No. D-699. In  re  Dis barment  of  Hopkins . It is ordered 
that Richard J. Hopkins, of Silver Spring, Md., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-700. In  re  Disbarm ent  of  Culmer . It is ordered 
that Harold Churchill Culmer, of Miami, Fla., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-701. In  re  Dis barment  of  Meros . It is ordered that 
George Nicholas Meros, of St. Petersburg, Fla., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-702. In  re  Dis barment  of  Sierra . It is ordered 
that Michael Sierra, of Tampa, Fla., be suspended from the prac-
tice of law in this Court and that a rule issue, returnable within 
40 days, requiring him to show cause why he should not be dis-
barred from the practice of law in this Court.
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No. 86-495. K mart  Corp . v. Cartier , Inc ., et  al .;
No. 86-624. 47th  Street  Photo , Inc . v . Coaliti on  to  Pre -

se rve  the  Integrit y  of  American  Tradema rks  et  al .; and
No. 86-625. United  State s et  al . v . Coalit ion  to  Pre -

se rve  the  Integrit y of  American  Tradema rks  et  al . 
C. A. D. C. Cir. [Certiorari granted, 479 U. S. 1005.] Motion 
of respondents for leave to file a supplemental brief on reargu-
ment granted. Motion of American Free Trade Association for 
leave to file a supplemental brief as amicus curiae on reargument 
denied.

No. 86-1650. Trans  World  Airl ines , Inc . v . Indepe ndent  
Federa tion  of  Flight  Atte ndant s , ante, p. 175. Respond-
ent invited to file a response to the petition for rehearing within 
30 days.

No. 87-751. Carlucci , Secret ary  of  Defense , et  al . v . 
Doe . C. A. D. C. Cir. [Certiorari granted, ante, p. 904.] Mo-
tion of the Solicitor General to dispense with printing the joint 
appendix granted.

No. 87-1043. United  States  v . Ron  Pair  Enterpri ses , 
Inc . C. A. 6th Cir. [Certiorari granted, ante, p. 958.] Motion 
of the Solicitor General to dispense with printing the joint appen-
dix granted.

No. 87-920. Meyer , Colorado  Secret ary  of  State , et  al . 
v. Grant  et  al . C. A. 10th Cir. [Probable jurisdiction noted, 
484 U. S. 1024.] Motion of Washington Legal Foundation et al. 
for leave to file a brief as amici curiae granted.

No. 87-999. Mc Quillen  v . Wisconsi n  Educat ion  Assoc ia -
tion  Council  et  al ., ante, p. 914. Respondents are invited 
to file a response to the petition for rehearing within 30 days.

No. 87-1160. Duquesne  Light  Co . et  al . v . Barasch  et  al . 
Sup. Ct. Pa. [Probable jurisdiction noted, ante, p. 933.] Motion 
of appellants to dispense with printing the joint appendix granted.

No. 87-1193. Miami  Herald  Publish ing  Co . v . Gridley , 
Circu it  Judge  of  Florida , Orange  County , et  al ., ante, 
p. 960. Motion of respondents Paula Hawkins and W. E. Hawkins 
for damages denied.

No. 87-6325. Perry  v . Leeke , Commi ss ioner , South  Caro -
lina  Depart ment  of  Correcti ons , et  al . C. A. 4th Cir.



1004 OCTOBER TERM, 1987

April 18, 1988 485 U. S.

[Certiorari granted, ante, p. 976.] Motion for appointment of 
counsel granted, and it is ordered that W. Gaston Fairey, Esq., of 
Columbia, S. C., be appointed to serve as counsel for petitioner in 
this case.

No. 87-6453. Economou  et  ux . v . Securi tie s and  Ex -
chan ge  Commis si on . C. A. 2d Cir. Motion of petitioners for 
leave to proceed in forma pauperis denied. Petitioners are al-
lowed until May 9, 1988, within which to pay the docketing fee re-
quired by Rule 45(a) and to submit a petition for writ of certiorari 
in compliance with Rule 33 of the Rules of this Court.

Justice  Brennan , Justice  Marshal l , and Justi ce  Black - 
mun , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would deny the petition for writ of certiorari 
without reaching the merits of the motion to proceed in forma 
pauperis.

No. 87-6459. Rydell  v . City  of  Atlant ic  City , New  Jer -
sey . Super. Ct. N. J., App. Div.; and

No. 87-6489. Howard  v . City  of  Fort  Myers , Florida , 
et  al . C. A. 11th Cir. Motions of petitioners for leave to pro-
ceed in forma pauperis denied. Petitioners are allowed until 
May 9, 1988, within which to pay the docketing fee required by 
Rule 45(a) and to submit petitions for writs of certiorari in compli-
ance with Rule 33 of the Rules of this Court.

Justi ce  Brennan , Justi ce  Marshal l , and Justice  Ste -
vens , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would deny the petitions for writs of certiorari 
without reaching the merits of the motions to proceed in forma 
pauperis.

No. 87-6605. In  re  Syme . Petition for writ of habeas corpus 
denied.

No. 87-6317. In  re  Amen -Ra , aka  Tasby . Petition for writ 
of mandamus denied.
Probable Jurisdiction Noted or Postponed

No. 87-1269. Eu, Secretary  of  State  of  Califo rnia , 
et  al . v. San  Francisco  County  Democratic  Central  Com -
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mitt ee  et  al . Appeal from C. A. 9th Cir. Probable jurisdic-
tion noted. The  Chief  Justice  took no part in the consideration 
or decision of this order. Reported below: 826 F. 2d 814.

No. 87-1327. Cotton  Petrol eum  Corp , et  al . v . New  
Mexico  et  al . Appeal from Ct. App. N. M. Probable juris-
diction noted. The parties are also invited to brief and argue the 
following question: “Does the Commerce Clause require that an 
Indian Tribe be treated as a State for purposes of determining 
whether a state tax on nontribal activities conducted on an Indian 
Reservation must be apportioned to account for taxes imposed on 
those same activities by the Indian Tribe?” Reported below: 106 
N. M. 517, 745 P. 2d 1170.

No. 87-5840. Mc Namara  v . County  of  San  Diego  Depa rt -
ment  of  Social  Servic es . Appeal from Ct. App. Cal., 4th 
App. Dist. Further consideration of question of jurisdiction post-
poned to hearing of case on the merits.

Certiorari Granted
No. 87-1207. Will  v . Michigan  Departm ent  of  State  

Police  et  al . Sup. Ct. Mich. Certiorari granted. Reported 
below: 428 Mich. 540, 410 N. W. 2d 749.

No. 87-1372. Argentine  Repu blic  v . Amerada  Hess  Ship -
ping  Corp , et  al . C. A. 2d Cir. Certiorari granted. Re-
ported below: 830 F. 2d 421.

No. 87-1379. United  States  Departm ent  of  Justice  
et  al . v. Report ers  Commi ttee  for  Freedom  of  the  Press  
et  al . C. A. D. C. Cir. Certiorari granted. Reported below: 
259 U. S. App. D. C. 426, 816 F. 2d 730, and 265 U. S. App. 
D. C. 365, 831 F. 2d 1124.

No. 87-963. Hernandez  v . Commiss ioner  of  Internal  
Revenu e . C. A. 1st Cir. Certiorari granted. Justice  Bren -
nan  and Justice  Kenned y  took no part in the consideration 
or decision of this petition. Reported below: 819 F. 2d 1212.

No. 87-1104. Zant , Warden  v . Moore . C. A. 11th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari granted. Reported below: 824 F. 2d 847.
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Certiorari Denied. (See also Nos. 87-1366, 87-1400, 87-1457, and 
87-6485, supra.)

No. 87-333. Delta  Air  Lines , Inc . v . Port  Autho rit y  of  
New  York  and  New  Jersey . C. A. 2d Cir. Certiorari denied. 
Reported below: 817 F. 2d 222.

No. 87-683. Galloway , Sherif f , Holmes  County , Flor -
ida  v. Josey . Sup. Ct. Fla. Certiorari denied. Reported 
below: 507 So. 2d 590.

No. 87-711. Munn  v . Duck . C. A. 9th Cir. Certiorari de-
nied. Reported below: 823 F. 2d 1296.

No. 87-854. Colanes e et  al . v. New  Prairie  Classroom  
Teach ers  Ass n . Ct. App. Ind. Certiorari denied. Reported 
below: 503 N. E. 2d 638.

No. 87-976. Interstate  Natur al  Gas  Ass ociation  of  
Amer ica  v . Federal  Energy  Regulator y  Commiss ion  et  al .;

No. 87-977. Texas  Eas tern  Trans mis si on  Corp . v . Fed -
eral  Energy  Regul atory  Commis sion ;

No. 87-978. Shell  Offs hore  Inc . et  al . v . Associ ate d  
Gas  Distribu tors  et  al .;

No. 87-979. City  of  Willcox , Arizona , et  al . v . Federal  
Energy  Regulator y  Commission  et  al .; and

No. 87-1091. Southern  Califor nia  Ga ,s Co . v . Federal  
Energy  Regulator y Commission  et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: 263 U. S. App. D. C. 1, 824 
F. 2d 981.

No. 87-1011. Illinois  v . White . Sup. Ct. Ill. Certiorari 
denied. Reported below: 117 Ill. 2d 194, 512 N. E. 2d 677.

No. 87-1130. Beattie  et  al ., by  and  Throug h  Their  Next  
Friend , Beattie  v . United  State s ; and

No. 87-1244. Greis en  v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 831 F. 2d 916.

No. 87-1194. Cosmeti c , Toilet ry  & Fragrance  Ass n . v . 
Publi c  Citizen  et  al . C. A. D. C. Cir. Certiorari denied. 
Reported below: 265 U. S. App. D. C. 349, 831 F. 2d 1108.

No. 87-1222. Houst on  v . Unit ed  State s  Postal  Servi ce  
et  al . C. A. 5th Cir. Certiorari denied. Reported below: 823 
F. 2d 896.
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No. 87-1240. Gene ral  Coff ee  Corp , et  al . v . City  Na -
tional  Bank  of  Miami  et  al . C. A. 11th Cir. Certiorari de-
nied. Reported below: 828 F. 2d 699.

No. 87-1270. West  et  al . v . Unite d  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 830 F. 2d 1044.

No. 87-1278. Town  of  North  Bonnevi lle , Washi ngton  v . 
Unite d  State s . C. A. Fed. Cir. Certiorari denied. Reported 
below: 833 F. 2d 1024.

No. 87-1284. Trans  World  Airlines , Inc ., et  al . v . Kron - 
feld . C. A. 2d Cir. Certiorari denied. Reported below: 832 
F. 2d 726.

No. 87-1288. Cres po  v . United  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 834 F. 2d 267.

No. 87-1309. Scallio  v. United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 829 F. 2d 37.

No. 87-1360. Northern  Virgi nia  Law  School , Inc ., et  al . 
v. Southern  New  England  School  of  Law , Inc . C. A. 1st 
Cir. Certiorari denied.

No. 87-1362. King  v . Unite d  States . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 833 F. 2d 305.

No. 87-1374. Coston  v . Plitt  Theatres , Inc . C. A. 7th 
Cir. Certiorari denied. Reported below: 831 F. 2d 1321.

No. 87-1393. Lisak  v . Mercantil e  National  Bank  of  Indi -
ana  et  al . C. A. 7th Cir. Certiorari denied. Reported below: 
834 F. 2d 668.

No. 87-1394. Block  Drug  Co ., Inc ., et  al . v . Hodos h  et  
al . C. A. Fed. Cir. Certiorari denied. Reported below: 833 
F. 2d 1575.

No. 87-1398. Johnson  v . Helmus . Sup. Ct. Ohio. Certio-
rari denied.

No. 87-1405. Gonzales  v . Leal  et  al . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 831 F. 2d 1060.

No. 87-1406. Shipco  2295, Inc ., et  al . v . Avond ale  Ship -
yards , Inc ., et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 825 F. 2d 925.
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No. 87-1408. Aiello  v . Martin  et  al . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 833 F. 2d 1015.

No. 87-1410. Banks  v . Miss iss ipp i . Sup. Ct. Miss. Certio-
rari denied. Reported below: 516 So. 2d 240.

No. 87-1417. Klein  Indep ende nt  School  Dis trict  et  al . 
v. Mattox , Attorney  General  of  Texas . C. A. 5th Cir. 
Certiorari denied. Reported below: 830 F. 2d 576.

No. 87-1418. Tickl e  et  al . v . Shelby  County , Tenne ss ee , 
et  al . Sup. Ct. Tenn. Certiorari denied.

No. 87-1423. E & S Desi gn  & Devel opm ent , Ltd ., et  al . 
v. Montgome ry , Dis trict  Direct or , Unite d  States  Depa rt -
ment  of  Justic e , Immigration  and  Natura liz atio n  Servi ce . 
C. A. 6th Cir. Certiorari denied. Reported below: 825 F. 2d 
1084.

No. 87-1426. Devon  Bank  v . Merrill  Lynch , Pierc e , 
Fenner  & Smith , Inc . C. A. 7th Cir. Certiorari denied. Re-
ported below: 832 F. 2d 1005.

No. 87-1427. Schroeder  v . United  State s  et  al . C. A. 
10th Cir. Certiorari denied.

No. 87-1432. A. C. et  al . v. Iowa . Sup. Ct. Iowa. Certio-
rari denied. Reported below: 415 N. W. 2d 609.

No. 87-1438. J. K. and  Susie  L. Wadley  Res earch  Insti -
tute  & Blood  Bank , dba  The  Blood  Bank  at  Wadley  v . 
Houst on , Judge , 211th  Judici al  Distri ct  Court  of  Denton  
County , Texas . Ct. App. Tex., 2d Dist. Certiorari denied.

No. 87-1440. San  Diego  and  Imper ial  Counties  Butch -
ers ’ and  Food  Employe rs ’ Pensi on  Trust  Fund  v . Cuyam aca  
Meats , Inc ., et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 827 F. 2d 491.

No. 87-1444. Gendron  et  al . v . Pan  American  World  Air -
ways , Inc . C. A. 5th Cir. Certiorari denied. Reported below: 
835 F. 2d 287.

No. 87-1447. Young  et  al . v . New  Hamps hire . Sup. Ct. 
N. H. Certiorari denied. Reported below: 130 N. H. 175, 536 
A. 2d 1252.
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No. 87-1450. Durand -Wayland , Inc . v . Pennwalt  Corp . 
C. A. Fed. Cir. Certiorari denied. Reported below: 833 F. 2d 
931.

No. 87-1453. Robert s v . Appellate  Department , Su -
peri or  Court  of  California , Los  Angeles  County  (Gubler  
et  al ., Real  Partie s  in  Interes t ). Ct. App. Cal., 2d App. 
Dist. Certiorari denied.

No. 87-1461. Checker  Motors  Corp . v . National  Produc -
tion  Workers  Union  et  al . C. A. 7th Cir. Certiorari denied. 
Reported below: 834 F. 2d 173.

No. 87-1473. Hanson  v . Trinid ad  Corp . C. A. 3d Cir. 
Certiorari denied. Reported below: 822 F. 2d 53.

No. 87-1474. Brooks  v . Alabama . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 502 So. 2d 397.

No. 87-1476. Snead  et  al . v . City  of  Albuquerque . 
C. A. 10th Cir. Certiorari denied. Reported below: 841 F. 
2d 1131.

No. 87-1477. Cochran  v . Taylor . C. A. 8th Cir. Certio-
rari denied. Reported below: 830 F. 2d 900.

No. 87-1488. Schwart z v . Cuomo , Governo r  of  New  
York , et  al . App. Div., Sup. Ct. N. Y., 2d Jud. Dept. Certio-
rari denied. Reported below: 129 App. Div. 2d 800, 514 N. Y. S. 
2d 791.

No. 87-1491. Howard  v . Carlucci , Secre tary  of  De -
fens e , et  AL. C. A. D. C. Cir. Certiorari denied. Reported 
below: 265 U. S. App. D. C. 304, 830 F. 2d 1188.

No. 87-1492. Spiegel  v . Continental  Illi nois  Nation al  
Bank  & Trust  Company  of  Chicago  et  al . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 154 Ill. App. 3d 450, 
507 N. E. 2d 58.

No. 87-1496. Rachel le  Labor ator ies , Inc . v . Osburn , In -
divi dual ly  and  as  Indep ende nt  Executr ix  of  the  Estate  
of  Osburn . C. A. 5th Cir. Certiorari denied. Reported 
below: 825 F. 2d 908.

No. 87-1511. Neece  v. Unite d  State s . C. A. 10th Cir. 
Certiorari denied.
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No. 87-1519. Board  of  Operat ives  of  the  American  Cast  
Iron  Pipe  Co . et  al . v . Board  of  Manageme nt  of  the  Ameri -
can  Cast  Iron  Pipe  Co . et  al . Sup. Ct. Ala. Certiorari de-
nied. Reported below: 516 So. 2d 528.

No. 87-1538. Stein  v . United  State s . Ct. App. D. C. 
Certiorari denied. Reported below: 532 A. 2d 641.

No. 87-1571. Scrapp  Invest ment  Co ., Inc . v . Unite d  
State s . C. A. 4th Cir. Certiorari denied. Reported below: 
818 F. 2d 29.

No. 87-5957. Jackso n  v. Morris , Superi ntendent , South -
ern  Ohio  Correcti onal  Facili ty . C. A. 6th Cir. Certiorari 
denied.

No. 87-6017. Shiel  v . Unite d  States . Ct. App. D. C. 
Certiorari denied. Reported below: 515 A. 2d 405.

No. 87-6187. Kerney  v . Florida . Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 510 So. 2d 334.

No. 87-6211. Senjudo  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 831 F. 2d 1060.

No. 87-6257. Almeida -Biff i v . Unite d  State s . C. A. 5th 
Cir. Certiorari denied. Reported below: 825 F. 2d 830.

No. 87-6282. Gravatt  v . United  States  Dis trict  Court  
for  the  West ern  Dis trict  of  Pennsy lvania . C. A. 3d Cir. 
Certiorari denied.

No. 87-6306. Lyons  v . Carlson , Direct or , Bureau  of  
Prison s , et  al . C. A. 3d Cir. Certiorari denied. Reported 
below: 833 F. 2d 305.

No. 87-6311. Davis  v . Wis cons in . Sup. Ct. Wis. Certio-
rari denied. Reported below: 141 Wis. 2d 986, 416 N. W. 2d 297.

No. 87-6329. Armst rong  v . Risl ey , Warden , et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 823 F. 2d 1552.

No. 87-6353. Brailey  v . Autothori ty , Inc . Sup. Ct. Va. 
Certiorari denied.

No. 87-6386. Odle  v . Commi ssi oner  of  Internal  Reve -
nue . C. A. 9th Cir. Certiorari denied.
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No. 87-6391. Hunzik er  et  al . v . German -Ameri can  State  
Bank . App. Ct. Ill., 2d Dist. Certiorari denied. Reported 
below: 154 Ill. App. 3d 1161, 519 N. E. 2d 729.

No. 87-6418. Paris  v . State  Divis ion  of  Correction  et  al . 
Ct. Sp. App. Md. Certiorari denied. Reported below: 71 Md. 
App. 738.

No. 87-6423. Brecheise n  v . Mondragon , Warden , et  al . 
C. A. 10th Cir. Certiorari denied. Reported below: 833 F. 2d 
238.

No. 87-6434. Ray  v . Bow en , Secretary  of  Health  and  
Human  Servic es , et  al . C. A. 11th Cir. Certiorari denied. 
Reported below: 812 F. 2d 675.

No. 87-6439. Nicolau  v . Muresanu . C. A. 2d Cir. Certio-
rari denied.

No. 87-6441. Strong  v . Huckabay . C. A. 5th Cir. Certio-
rari denied. Reported below: 833 F. 2d 1009.

No. 87-6446. Rosberg  v . Goeres  et  al . Sup. Ct. Neb. 
Certiorari denied. Reported below: 225 Neb. 811, 408 N. W. 2d 
302.

No. 87-6447. Thack er  v . Bumgarner , Superi ntendent , 
North  Carolina  Souther n  Correcti onal  Center . C. A. 
4th Cir. Certiorari denied. Reported below: 833 F. 2d 1005.

No. 87-6448. Perry  v . Mathews  et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 834 F. 2d 1026.

No. 87-6449. Mc Govern  v . Meko . C. A. 11th Cir. Certio-
rari denied. Reported below: 831 F. 2d 1069.

No. 87-6455. Harris  v . Ivey  et  al . C. A. 11th Cir. Cer-
tiorari denied.

No. 87-6456. Wright  v . Minnes ota  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 833 F. 2d 746.

No. 87-6473. Guinn  v . Maass , Superi ntendent , Oregon  
State  Penit enti ary , et  al . C. A. 9th Cir. Certiorari denied. 
Reported below: 831 F. 2d 302.

No. 87-6478. Bigha m v . Illino is . App. Ct. Ill., 4th Dist. 
Certiorari denied.
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No. 87-6479. Grigorov  v . New  York . App. Term, Sup. Ct. 
N. Y., 9th and 10th Jud. Dists. Certiorari denied.

No. 87-6480. Low e v . Green , Superi ntende nt , Rivers  
Corre cti onal  Insti tuti on . C. A. 11th Cir. Certiorari denied.

No. 87-6484. Wallac e  v . Upshur . C. A. 4th Cir. Certio-
rari denied. Reported below: 829 F. 2d 1121.

No. 87-6494. Tyler  v . Peart  et  al . C. A. 8th Cir. Certio-
rari denied. Reported below: 837 F. 2d 478.

No. 87-6498. Ellio tt  v . Califo rnia . Ct. App. Cal., 1st 
App. Dist. Certiorari denied.

No. 87-6501. La  Rue  v . Mc Carthy  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 833 F. 2d 140.

No. 87-6503. Ennis  v . Hoke , Superi ntende nt , Eastern  
Corre cti onal  Facilit y , et  al . C. A. 2d Cir. Certiorari de-
nied. Reported below: 838 F. 2d 1202.

No. 87-6504. Elliott  v . Myers , Superi ntendent , Corre c -
tional  Train ing  Facility , et  al . C. A. 9th Cir. Certiorari 
denied.

No. 87-6505. Reed  v . United  States . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 836 F. 2d 551.

No. 87-6508. Young  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 825 F. 2d 60.

No. 87-6512. Masters  v . United  States . C. A. 3d Cir. 
Certiorari denied.

No. 87-6513. Moody  v . Boyles . C. A. 5th Cir. Certiorari 
denied. Reported below: 836 F. 2d 1344.

No. 87-6515. Conley  v . Estate  of  Conley . C. A. 9th Cir. 
Certiorari denied.

No. 87-6516. Prit chet t  v . Boutw ell , Acting  Warden , 
et  al . C. A. 11th Cir. Certiorari denied. Reported below: 
835 F. 2d 1439.

No. 87-6517. Monroe  v . Murray , Direct or , Virgini a  De -
partm ent  of  Corrections . C. A. 4th Cir. Certiorari denied. 
Reported below: 833 F. 2d 1005.
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No. 87-6519. Rial  v . Jeris ha  et  al . C. A. 7th Cir. Certio-
rari denied.

No. 87-6525. Cordeiro  v. Conner  et  al . Ct. App. Ariz. 
Certiorari denied.

No. 87-6526. Gree n  et  al . v . Evatt , Commis sione r , South  
Caroli na  Departme nt  of  Corrections , et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 836 F. 2d 546.

No. 87-6528. Braan  v . Dis trict  of  Columbia  Publi c  De -
fender  Service . C. A. D. C. Cir. Certiorari denied.

No. 87-6532. Fields  v . Harris on  et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 838 F. 2d 1220.

No. 87-6534. Valenz uela  Gamez  v . Unite d  State s . C. A. 
9th Cir. Certiorari denied. Reported below: 829 F. 2d 1129.

No. 87-6535. Crawf ord  v. Jabe , Warden . C. A. 6th Cir. 
Certiorari denied.

No. 87-6537. Gains  v . Scully , Superi ntendent , Gree n  
Haven  Correct ional  Facili ty . App. Div., Sup. Ct. N. Y., 2d 
Jud. Dept. Certiorari denied.

No. 87-6541. Als ton  v . Marine  Midland  Bank , N. A. Ct. 
App. N. Y. Certiorari denied. Reported below: 70 N. Y. 2d 
610, 516 N. E. 2d 1223.

No. 87-6566. Watkins  v . Jones , Superi ntendent , Bosti ck  
Correctional  Center . C. A. 11th Cir. Certiorari denied. 
Reported below: 831 F. 2d 1069.

No. 87-6591. Bradberry  v . Unite d  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 837 F. 2d 1088.

No. 87-6592. Estus  v. Azzare lli . C. A. 3d Cir. Certiorari 
denied.

No. 87-6595. Hernandez  v . United  State s . C. A. 10th 
Cir. Certiorari denied. Reported below: 829 F. 2d 988.

No. 87-6603. Smit h v . Unite d State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 838 F. 2d 468.

No. 87-6608. Goldsborough  v . Unite d  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 838 F. 2d 1207.
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No. 87-6620. Herna ndez -Belt ran  v . United  State s . C. A. 
11th Cir. Certiorari denied. Reported below: 837 F. 2d 1094.

No. 87-6641. Dale  et  ux . v . Janklow , Governor  of  South  
Dakot a , et  al . C. A. 8th Cir. Certiorari denied. Reported 
below: 828 F. 2d 481.

No. 87-6666. Laurenc o  v . Bowe n , Secreta ry  of  Health  
and  Human  Servi ces . C. A. 4th Cir. Certiorari denied. Re-
ported below: 838 F. 2d 466.

No. 87-6780. Lowenfie ld  v . Butler , Warden . C. A. 5th 
Cir. Certiorari denied. Reported below: 843 F. 2d 183.

No. 87-1187. Hasti ngs , Judge , Unite d  States  Distr ict  
Court  for  the  Southern  Dis trict  of  Florida  v . Judicial  
Confe rence  of  the  United  States  et  al . C. A. D. C. Cir. 
Certiorari denied. The  Chief  Justice  took no part in the con-
sideration or decision of this petition. Reported below: 264 U. S. 
App. D. C. 306, 829 F. 2d 91.

No. 87-1221. Missi ssip pi v . Parker . Sup. Ct. Miss. Mo-
tion of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 514 So. 2d 767.

No. 87-1234. Dugger , Secre tary , Florida  Departm ent  
of  Corrections  v . Elle dge . C. A. 11th Cir. Motion of Wil-
liam Duane Elledge to direct the Clerk to file a cross-petition for 
writ of certiorari out of time denied. Motion of respondent for 
leave to proceed in forma pauperis granted. Certiorari denied. 
Reported below: 823 F. 2d 1439 and 833 F. 2d 250.

No. 87-1401. Cargill , Inc . v . Charter  Intern atio nal  Oil  
Co. C. A. Uth Cir. Motion of petitioner for leave to submit 
Rule 28.1 material under seal granted. Certiorari denied. Jus -
tice  Blackm un  took no part in the consideration or decision of 
this motion and this petition. Reported below: 829 F. 2d 1054.

No. 87-1484. Internat ional  Ass ociation  of  Machinis ts  & 
Aerosp ace  Workers , Distr ict  Lodge  751 v. Boei ng  Co . et  
al . C. A. 9th Cir. Certiorari denied. Justi ce  Kenned y  took 
no part in the consideration or decision of this petition. Reported 
below: 833 F. 2d 165.
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No. 87-6254. Cuevas  v. Texas . Ct. Crim. App. Tex.;
No. 87-6487. Booke r  v . Dugger , Secretary , Florida  De -

partmen t  of  Corrections . C. A. 11th Cir.;
No. 87-6493. Pope  v . Virgini a . Sup. Ct. Va.; and
No. 87-6495. Simmons  v . Lockhart , Direct or , Arkans as  

Departme nt  of  Correcti on . C. A. 8th Cir. Certiorari de-
nied. Reported below: No. 87-6254, 742 S. W. 2d 331; No. 87- 
6487, 825 F. 2d 281; No. 87-6493, 234 Va. 114, 360 S. E. 2d 352; 
No. 87-6495, 814 F. 2d 504.

Justice  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.
Rehearing Denied

No. 87-815. Corace  v . Unite d  States , 484 U. S. 1060;
No. 87-865. Gregory  Lumber  Co ., Inc . v . Unit ed  States , 

484 U. S. 1061;
No. 87-1025. Morgan  v . Ohio , 484 U. S. 1064;
No. 87-1050. In  re  Goldstei n , 484 U. S. 1057;
No. 87-1086. Damas cus  v . Borgia  et  al ., 484 U. S. 1066;
No. 87-1145. Potter  v . Wackenhut  Corp , et  al ., ante, 

p. 902;
No. 87-1149. Reagin  v . Terry  et  al ., ante, p. 906;
No. 87-1162. Clis suras  v . City  of  New  York  et  al ., 484 

U. S. 1053;
No. 87-5449. Andrew s  v . Shuls en , Warden , et  al ., ante, 

p. 919;
No. 87-5454. Wrenn  v . Gould  et  al ., 484 U. S. 1067;
No. 87-5647. Thomps on  v . Pfeif fer  et  al ., ante, p. 907;
No. 87-5807. Johnson  v . Armont rout , Warden , 484 U. S. 

1068;
No. 87-5873. Wilson  v. Butle r , Warden , 484 U. S. 1079;
No. 87-5961. Lats haw  v . Felder  et  al ., 484 U. S. 1069;
No. 87-5975. Howe s  v . United  States , 484 U. S. 1069;
No. 87-6014. Shurn  v . Illi nois , 484 U. S. 1079;
No. 87-6019. Stum pf  v . Ohio , 484 U. S. 1079;
No. 87-6050. Will iams  v . Lynaugh , Direct or , Texas  De -

par tment  of  Corrections , 484 U. S. 1071;



1016 OCTOBER TERM, 1987

April 18, 20, 1988 485 U. S.

No. 87-6127. Post  v . Ohio , 484 U. S. 1079;
No. 87-6161. Tempe l  v . Alaska  et  al ., 484 U. S. 1075;
No. 87-6166. Lashl ey  et  ux . v . Firs t  National  Bank  of  

Live  Oak , 484 U. S. 1075;
No. 87-6181. Olim  v . Oklahom a  Departme nt  of  Public  

Safe ty , 484 U. S. 1076;
No. 87-6201. Thoma s v . Raff erty , Warden , et  al ., 484 

U. S. 1076;
No. 87-6204. Milton  v . World  Savings  & Loan  Ass n ., 

ante, p. 908;
No. 87-6207. Mehar  v . C & P Telephone  Comp any  of  

Maryland , 484 U. S. 1077; and
No. 87-6214. Murphy  v . Sisco  et  al ., ante, p. 937. Peti-

tions for rehearing denied.
No. 86-1065. O’Sullivan  et  al . v . United  States  et  al ., 

484 U. S. 1041. Petition for rehearing denied. Justice  Ken -
nedy  took no part in the consideration or decision of this petition.

No. 86-5237. Crim  v . Commi ssi oner  of  Internal  Reve -
nue , 479 U. S. 866. Motion for leave to file petition for rehear-
ing denied. Just ice  Scali a  and Justice  Kennedy  took no part 
in the consideration or decision of this motion.
Assignment Order

An order of The  Chief  Justice  designating and assigning Jus-
tice Powell (retired) to perform judicial duties in the United 
States Court of Appeals for the Fourth Circuit during the period 
of June 6 through June 10, 1988, and for such further time as may 
be required to complete unfinished business, pursuant to 28 
U. S. C. § 294(a), is ordered entered on the minutes of this Court, 
pursuant to 28 U. S. C. § 295.

Apri l  20, 1988
Certiorari Denied

No. 87-6753 (A-786). Lawson  v . North  Carolina . Gen. 
Ct. Justice, Super. Ct. Div., Cabarrus County, N. C. Applica-
tion for stay of execution of sentence of death, presented to The  
Chief  Justic e , and by him referred to the Court, denied. Cer-
tiorari denied.

Justice  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
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and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant the application for stay of execu-
tion and the petition for writ of certiorari and would vacate the 
death sentence in this case.

Apri l  22, 1988
Dismissals Under Rule 53

No. 87-1413. Gonda  v . Federal  Depo sit  Insurance  Cor -
poration . C. A. 6th Cir. Certiorari dismissed under this 
Court’s Rule 53. Reported below: 832 F. 2d 959.

No. 86-1786. United  Metal  Products  Corp . v . Nation al  
Bank  of  Detroi t . C. A. 6th Cir. Certiorari dismissed under 
this Court’s Rule 53. Reported below: 811 F. 2d 297.

Apri l  25, 1988
Dismissal Under Rule 53

No. 86-648. Wiscons in  Departme nt  of  Health  and  So -
cial  Servi ces  v . Bowen , Secret ary  of  Health  and  Human  
Servic es . C. A. 7th Cir. [Certiorari granted, 479 U. S. 1053.] 
Writ of certiorari dismissed under this Court’s Rule 53.
Affirmed on Appeal

No. 87-1117. City  of  Manass as , Virgini a , et  al . v . 
Unite d  States . Affirmed on appeal from C. A. 4th Cir. Re-
ported below: 830 F. 2d 530.

Appeals Dismissed
No. 87-1462. Roger s  v . City  of  Cheyenne . Appeal from 

Sup. Ct. Wyo. dismissed for want of substantial federal question. 
Reported below: 747 P. 2d 1137.

No. 87-1463. Brown  v . Brown  & Root  U. S. A. Inc . et  al . 
Appeal from C. A. 5th Cir. Motion of appellant for a free white 
Christian male bench denied. Appeal dismissed for want of juris-
diction. Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied., Reported below: 
833 F. 2d 1009.

No. 87-1503. Shipp s v . Stoughton  Police  Depart ment  
et  al . Appeal from C. A. 1st Cir. dismissed for want of juris-
diction. Treating the papers whereon the appeal was taken as a 
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petition for writ of certiorari, certiorari denied. Reported below: 
836 F. 2d 1341.

No. 87-1539. Brans on  v . Califo rnia . Appeal from App. 
Dept., Super. Ct. Cal., Los Angeles County, dismissed for want 
of jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied.

No. 87-6539. Whitak er  v . Peterso n  et  al . Appeal from 
C. A. 9th Cir. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 827 F. 2d 773.

No. 87-6544. Whitaker  v . Pascarella  et  al . Appeal from 
C. A. 9th Cir. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 829 F. 2d 41.
Certiorari Granted—Vacated and Remanded

No. 86-1986. North  Broward  Hosp ital  Dis trict  v . Bow en , 
Secreta ry  of  Health  and  Human  Servi ces . C. A. 11th Cir. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Bethesda Hospital Assn. v. Bowen, 
ante, p. 399. Reported below: 808 F. 2d 1405.

No. 87-57. Univers ity  of  Cincinn ati , dba  Univers ity  
Hosp ital  v . Bow en , Secret ary  of  Health  and  Human  Serv -
ices . C. A. 6th Cir. Certiorari granted, judgment vacated, and 
case remanded for further consideration in light of Bethesda Hos-
pital Assn. v. Bowen, ante, p. 399. Reported below: 809 F. 2d 
307.

No. 87-443. Bow en , Secret ary  of  Health  and  Human  
Services  v . Adams  House  Health  Care  et  al . C. A. 9th 
Cir. Certiorari granted, judgment vacated, and case remanded 
for further consideration in light of Bethesda Hospital Assn. v. 
Bowen, ante, p. 399. Reported below: 817 F. 2d 587.
Miscellaneous Orders. (See also No. 87-107, ante, at 617.)*

No.-----------. King  v . Kaplan  et  al . Motion to direct the
Clerk to file a jurisdictional statement which does not comply with 
the Rules of this Court and for other relief denied.

*For the Court’s orders prescribing amendments to the Federal Rules of 
Civil Procedure, see post, p. 1045; amendments to the Federal Rules of Evi-
dence, see post, p. 1051; and amendments to the Federal Rules of Criminal 
Procedure, see post, p. 1059.
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No. A-779. Roggio  v . Unite d  State s . Application for re-
lease on bond, addressed to Justice  Brennan  and referred to 
the Court, denied.

No. A-814 (87-1625). Florida  v . Long . Sup. Ct. Fla. Ap-
plication for stay, presented to Justi ce  Kennedy , and by him re-
ferred to the Court, denied.

No. D-661. In  re  Dis barment  of  Sullivan . Disbarment 
entered. [For earlier order herein, see 484 U. S. 941.]

No. D-671. In  re  Disbarm ent  of  Clinton . Disbarment en-
tered. [For earlier order herein, see 484 U. S. 1040.]

No. D-703. In  re  Disbarm ent  of  Guss ow . It is ordered 
that Irving B. Gussow, of Fern Park, Fla., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-704. In  re  Dis barment  of  Pacione . It is ordered 
that Albert P. Pacione, Jr., of Newburgh, N. Y., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-705. In  re  Dis barment  of  Seaman . It is ordered 
that Roger George Seaman, of Chicago, Ill., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. 86-495. K mart  Corp . v . Cartie r , Inc ., et  al .;
No. 86-624. 47th  Stree t  Photo , Inc . v . Coali tion  to  Pre -

serv e  the  Integrit y  of  American  Trademarks  et  al .; and
No. 86-625. Unite d  State s et  al . v . Coali tion  to  Pre -

serve  the  Integrit y of  American  Trademarks  et  al . 
C. A. D. C. Cir. [Certiorari granted, 479 U. S. 1005.] Motions 
of the Solicitor General and petitioners K mart Corp, and 47th 
Street Photo, Inc., for leave to file supplemental briefs on reargu-
ment granted.
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No. 87-1279. Morrison , Indep ende nt  Couns el  v . Olson  
et  al . C. A. D. C. Cir. [Probable jurisdiction noted, 484 U. S. 
1058.] Motion of Whitney North Seymour, Jr., Independent 
Counsel, for leave to file a reply brief as amicus curiae denied. 
Justice  Kennedy  took no part in the consideration or decision of 
this motion.

No. 87-5894. Bently  v . United  States , 484 U. S. 1017. Mo-
tion of petitioner to direct the Clerk to file petition for rehearing 
out of time denied. Justice  Kennedy  took no part in the consid-
eration or decision of this motion.
Certiorari Granted

No. 87-1165. Calif ornia  et  al . v . United  States  et  al . 
C. A. 9th Cir. Certiorari granted. Reported below: 830 F. 2d 
139.

No. 87-1344. Meese , Attor ney  General  of  the  Unite d  
State s , et  al . v . Abbot t  et  al . C. A. D. C. Cir. Certiorari 
granted. Reported below: 263 U. S. App. D. C. 186, 824 F. 2d 
1166.

No. 87-1467. Exxon  Co ., U. S. A. v. Banqu e de  Paris  et  
des  Pays -Bas . C. A. 5th Cir. Certiorari granted. Reported 
below: 828 F. 2d 1121.
Certiorari Denied. (See also Nos. 87-1463, 87-1503, 87-1539, 87- 

6539, and 87-6544, supra.)
No. 87-380. Bow en , Secretary  of  Health  and  Human  

Services , et  al . v . Tallahas se e  Memorial  Region al  Medi -
cal  Center  et  al . C. A. 11th Cir. Certiorari denied. Re-
ported below: 815 F. 2d 1435.

No. 87-605. Dedman  et  al . v . Hawai i Board  of  Land  and  
Natural  Resource s  et  al . Sup. Ct. Haw. Certiorari denied. 
Reported below: 69 Haw. 255, 740 P. 2d 28.

No. 87-913. Local  825, Internat ional  Union  of  Operat -
ing  Engineers , et  al . v . Catalyt ic , Inc . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 829 F. 2d 430.

No. 87-1013. Horne  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 823 F. 2d 556.

No. 87-1214. National  Cotto nse ed  Products  Ass n . v . 
Mc Laugh lin , Secreta ry  of  Labor , et  al . C. A. D. C. Cir.
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Certiorari denied. Reported below: 263 U. S. App. D. C. 345, 
825 F. 2d 482.

No. 87-1235. Abbamont e  v . Unite d  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 831 F. 2d 373.

No. 87-1305. Koons  Ford  of  Annapolis , Inc . v . National  
Labor  Relat ions  Board  et  al . C. A. 4th Cir. Certiorari de-
nied. Reported below: 833 F. 2d 310.

No. 87-1306. South  Central  Enterpri ses , Inc ., et  al . v . 
Farrington , Trust ee . C. A. 8th Cir. Certiorari denied. 
Reported below: 829 F. 2d 651.

No. 87-1415. Missouri  Highwa y and  Trans por tat ion  
Commi ss ion  et  al . v . Catlet t  et  al .; and

No. 87-1416. Catlett  et  al . v . Miss ouri  Highway  and  
Trans por tati on  Commission  et  al . C. A. 8th Cir. Certiorari 
denied. Reported below: 828 F. 2d 1260.

No. 87-1455. Florida  Power  & Light  Co . v . Westin g -
hous e Elect ric  Corp . C. A. 4th Cir. Certiorari denied. 
Reported below: 826 F. 2d 239.

No. 87-1459. In  re  Alexand er . C. A. D. C. Cir. Certio-
rari denied. Reported below: 266 U. S. App. D. C. 120, 833 F. 
2d 370.

No. 87-1464. Agnew  et  al . v . Alicanto , S. A., et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 838 F. 2d 
1202.

No. 87-1468. Philli ps  v . Miner . Ct. App. La., 3d Cir. 
Certiorari denied.

No. 87-1480. Winnebago  Trib e of  Nebraska  v . Depart -
ment  of  Revenue  of  Iowa  et  al . C. A. 8th Cir. Certiorari 
denied. Reported below: 831 F. 2d 790.

No. 87-1482. Maste lotto  et  al . v . Exxon  Co ., U. S. A. 
C. A. 9th Cir. Certiorari denied. Reported below: 823 F. 2d 
373.

No. 87-1486. Jurisich  v. Louis iana  Depar tment  of  Wild -
lif e  and  Fish eries  et  al . Ct. App. La., 4th Cir. Certiorari 
denied. Reported below: 508 So. 2d 588.
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No. 87-1489. Trenton  et  al . v . Scott  Paper  Co . et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 832 F. 2d 806.

No. 87-1523. Morris  v . Compagni e Mariti me  des  Charg - 
eurs  Reunis , S. A., et  al . C. A.-5th Cir. Certiorari denied. 
Reported below: 832 F. 2d 67.

No. 87-1537. Crow ley  v . New  Hamps hire  Person nel  
Commis si on . Sup. Ct. N. H. Certiorari denied.

No. 87-1544. Dress er  Industries , Inc . v . Fahy . Sup. Ct. 
Mo. Certiorari denied. Reported below: 740 S. W. 2d 635.

No. 87-1570. Ward  v . Unite d  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 833 F. 2d 1538.

No. 87-1588. King  et  al . v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 834 F. 2d 109.

No. 87-6053. Shepard  v . Marshall , Warden . C. A. 6th 
Cir. Certiorari denied. Reported below: 829 F. 2d 39.

No. 87-6084. Shaw  v . Unite d  States . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 829 F. 2d 714.

No. 87-6105. Ellis  v . West  et  al . C. A. 6th Cir. Certio-
rari denied. Reported below: 826 F. 2d 1063.

No. 87-6170. Cataldo  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 832 F. 2d 869.

No. 87-6198. Smit h  v . Eads . C. A. 8th Cir. Certiorari 
denied.

No. 87-6225. Hochman  et  al . v . Raff erty , Supe rinte nd -
ent , New  Jerse y  State  Prison , et  al . C. A. 3d Cir. Certio-
rari denied. Reported below: 831 F. 2d 1199.

No. 87-6279. Lasteed  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 832 F. 2d 1240.

No. 87-6462. Selt enri ch  v . Titus  et  al . C. A. 9th Cir. 
Certiorari denied.

No. 87-6464. Law rence  v . United  State s Army  Tank - 
Automo tive  Command  et  al . C. A. 6th Cir. Certiorari de-
nied. Reported below: 833 F. 2d 1012.



ORDERS 1023

485 U. S. April 25, 1988

No. 87-6492. Adams  v . Departme nt  of  the  Navy . C. A. 
Fed. Cir. Certiorari denied. Reported below: 833 F. 2d 1024.

No. 87-6497. Jones  v. Ralston  et  al . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 835 F. 2d 880.

No. 87-6523. March  v . Brews ter  et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 831 F. 2d 1069.

No. 87-6533. Drew  v . Carroll  et  al . C. A. 5th Cir. Cer-
tiorari denied.

No. 87-6538. Breck  v . Ulmer  et  al . Sup. Ct. Alaska. 
Certiorari denied. Reported below: 745 P. 2d 66.

No. 87-6540. Vinson  v. Johnso n  et  al . C. A. 5th Cir. 
Certiorari denied.

No. 87-6546. Mc Cray  v . Texas . Ct. Crim. App. Tex. Cer-
tiorari denied.

No. 87-6548. Sen  Gupta  v . METCO, Inc . C. A. 2d Cir. 
Certiorari denied. Reported below: 814 F. 2d 653.

No. 87-6555. Leon  v . Dugger  et  al . C. A. 11th Cir. Cer-
tiorari denied. Reported below: 835 F. 2d 1438.

No. 87-6556. Hopkins  v . Off ice  of  Person nel  Manag e -
ment . C. A. Fed. Cir. Certiorari denied. Reported below: 
845 F. 2d 1033.

No. 87-6557. Grays  v . Cabana  et  al . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 840 F. 2d 13.

No. 87-6561. Richar ds  et  al . v . Pete rson . C. A. 5th Cir. 
Certiorari denied.

No. 87-6562. Trove  v . Culberts on . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 836 F. 2d 1344.

No. 87-6564. Sisco v. County  of  Los  Angel es  et  al . Ct.
App. Cal., 2d App. Dist. Certiorari denied.

No. 87-6565. Rhoden  v . Tenness ee . Ct. Crim. App. Tenn. 
Certiorari denied.

No. 87-6583. Allen  v . Estelle , Warden . C. A. 9th Cir. 
Certiorari denied.
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No. 87-6594. Wess elma n  v . Seabo ld , Warden . C. A. 6th 
Cir. Certiorari denied. Reported below: 834 F. 2d 99.

No. 87-6604. Lewi s v . Unite d  States . Ct. App. D. C. 
Certiorari denied.

No. 87-6619. Williams  v . Water  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 838 F. 2d 472.

No. 87-6630. Gonzalez  v . Unite d  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 837 F. 2d 1093.

No. 87-6645. Clark  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 838 F. 2d 468.

No. 87-6647. Jochim  v . United  States . C. A. 10th Cir. 
Certiorari denied.

No. 87-6652. Sotello  v. United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 835 F. 2d 1432.

No. 87-6669. Ibrahim  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 838 F. 2d 1212.

No. 87-6676. Khan  v . Unite d  States . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 842 F. 2d 1295.

No. 87-6685. Calle -Cardenas  et  al . v . Unite d  States . 
C. A. 1st Cir. Certiorari denied. Reported below: 837 F. 2d 30.

No. 87-1017. Monroe  v . Butle r , Warden . Crim. Dist. 
Ct., Orleans Parish, La. Certiorari denied.

Justi ce  Brennan , dissenting.
Adhering to my view that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227 (1976), I would grant certiorari and vacate the death sentence 
in this case.

Justice  Marshall , dissenting.
I continue to believe that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments. Gregg v. Georgia, 428 U. S. 153, 
231-241 (1976) (Marshall , J., dissenting). But even if I did not 
hold this view, I would grant this petition for certiorari because 
the state courts refused to grant petitioner appropriate relief for 
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the State’s violation of his rights under Brady v. Maryland, 373 
U. S. 83 (1963). In so doing, the state courts countenanced im-
permissible official conduct and left the victim of this conduct 
without effective constitutional protection.

I
In 1980, petitioner Ronald Monroe was brought to trial in 

New Orleans for the murder of Lenora Collins, a neighbor. The 
State’s case against petitioner consisted solely of eyewitness 
identifications by the victim’s two children, both of whom were 
present when an assailant broke into their mother’s bedroom and 
stabbed her. There was no physical evidence linking petitioner 
to the offense. The jury, apparently crediting the testimony of 
the two children, who at the time of the murder were aged 12 and 
11, found petitioner guilty of first-degree murder and unanimously 
recommended the death sentence.

Six months after Monroe’s conviction, Detective Joseph Gallardo 
of the Pontiac, Michigan, Police Department contacted a member of 
the New Orleans Police Department to relate information pertinent 
to the murder of Lenora Collins. While investigating one George 
Stinson’s murder of his common-law wife, Detective Gallardo had 
received a tip suggesting that Stinson also may have murdered Col-
lins, who was Stinson’s previous wife. This tip appeared plausi-
ble because both women had died from stab wounds to the neck and 
chest. Two months after imparting this information, Gallardo 
again called the New Orleans police. This time, Gallardo told Ser-
geant John McKenzie about a recent interview he had conducted 
with Stinson’s cellmate. In the interview, the cellmate had quoted 
Stinson as first confessing to the Michigan murder and then stating 
that “the same thing happened” to Collins. The cellmate also had 
reported that Stinson had confessed to threatening his stepchildren 
into identifying petitioner as their mother’s killer. According to 
Gallardo, the Michigan case also contained a suggestion of witness 
intimidation.

All of this information was transmitted to the New Orleans 
detectives who had handled the investigation of Collins’ murder. 
These detectives did not make any further inquiries relating to the 
Collins case. Neither did the detectives inform petitioner or his 
counsel of Gallardo’s communications. Not until two years later 
did petitioner’s counsel discover, through independent investiga-
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tion, that Gallardo had made these statements to the New Orleans 
police.

Petitioner thereupon filed a motion in the Orleans Parish Crimi-
nal District Court seeking release or retrial. Petitioner alleged 
that the State had violated his constitutional rights by failing to 
disclose the information Gallardo had given to the New Orleans 
police. The Criminal District Court denied petitioner’s motion 
without an evidentiary hearing, asserting that the new evidence 
was not sufficiently material to support relief. The Louisiana Su-
preme Court denied review. State ex rel. Monroe v. Maggio, 444 
So. 2d 606 (1984).

Approximately two months later, the United States District 
Court for the Eastern District of Louisiana granted petitioner’s 
application for habeas corpus relief. Relying in part on testi-
mony given at an evidentiary hearing, the District Court held that 
the State had violated petitioner’s constitutional rights under 
Brady v. Maryland, supra, and United States v. Agurs, 427 U. S. 
97 (1976), by failing to disclose the information obtained from 
Gallardo. The District Court found that this evidence “create[d] 
a reasonable doubt as to Monroe’s guilt that did not previously 
exist.” App. to Pet. for Cert. 5c. The court further found that 
the State’s responsibility to disclose such evidence continued past 
the point of conviction. The court explained that “it is funda-
mentally unfair and contrary to society’s notions of justice for a 
prosecutor to withhold material exculpatory evidence which he ac-
quires while the defendant is entitled to file a motion for a new 
trial.” Id., at 3c. Having found a Brady violation, the District 
Court nonetheless refused petitioner’s request for an order direct-
ing immediate release or retrial. The court instead remitted the 
case to the state courts so that they could provide appropriate 
postconviction relief. Petitioner appealed from the remedial as-
pect of this judgment, but the United States Court of Appeals for 
the Fifth Circuit affirmed. Monroe v. Blackbum, 748 F. 2d 958 
(1984). This Court denied petitioner’s application for a writ of 
certiorari. I dissented then from the Court’s failure to review the 
relief afforded petitioner. See Monroe v. Blackbum, 476 U. S. 
1145 (1986).

On remand, the Orleans Parish Criminal District Court once 
again denied petitioner’s motion for release or retrial. The state 
court first expressly rejected the Federal District Court’s prior 
determination that a Brady violation had occurred. The state 
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court reasoned that Brady did not apply to evidence obtained by 
state officials after a defendant’s trial: in the words of the state 
court, “it is impossible to accuse the prosecution of ‘suppressing’ 
this material since it did not exist at the time of trial and there-
fore could not have been suppressed.” App. to Pet. for Cert. 2a. 
The court then held that the new evidence did not entitle peti-
tioner to a new trial under state law. A new trial is required 
under Louisiana law whenever newly discovered evidence, if in-
troduced at the prior trial, would probably have changed the ver-
dict of guilty. The state court found that the new evidence in this 
case, which it termed an “ambiguous utterance by Stinson,” would 
not have changed the jury verdict. Id., at 3a. The Louisiana 
Supreme Court denied review of the Criminal District Court’s de-
cision, and petitioner again applied for certiorari.

II
The Criminal District Court’s pronouncement that no Brady vi-

olation occurred in this case is insupportable. On application for 
habeas corpus relief, a Federal District Court previously had de-
termined that the State’s failure to disclose the exculpatory in-
formation received from Detective Gallardo constituted a Brady 
violation. The state court had no authority to reconsider or re-
decide this issue. Once a federal court has determined a federal 
question in a case, a state court must recognize and give effect to 
that determination. As this Court stated decades ago:

“[A] right claimed under the Federal Constitution, finally ad-
judicated in the Federal courts, can never be taken away or 
impaired by state decisions.

“. . . Any other conclusion strikes down the very foundation 
of the doctrine of res judicata, and permits the state court 
to deprive a party of the benefit of its most important princi-
ple, and is a virtual abandonment of the final power of the 
Federal courts to protect all who come before them relying 
upon rights guaranteed by the Federal Constitution and es-
tablished by the judgments of the Federal courts.” Deposit 
Bank v. Frankfort, 191 U. S. 499, 517, 520 (1903).

See also Stoll v. Gottlieb, 305 U. S. 165, 170-171 (1938); Myers 
v. International Trust Co., 263 U. S. 64, 69, 73 (1923). I would 
have thought this rule too long established to require reiteration.
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By flouting it here, and ignoring the determination of the Federal 
District Court that state officials had committed a Brady violation, 
the state court acted beyond the scope of its authority and in dis-
regard of settled law.

Given the finding of the Federal District Court that state offi-
cials had committed a Brady violation when they suppressed the 
evidence suggesting that George Stinson rather than petitioner 
had murdered Lenora Collins, the state court was required to 
order the release or retrial of petitioner. Until now, the invari-
able remedy for a prosecutor’s or police officer’s suppression of 
material exculpatory evidence has been an order directing release 
or retrial. The State has not pointed to a single case involving a 
different remedy, and I am aware of none. Still, the State argues 
that because the Brady violation at issue here occurred after peti-
tioner’s conviction, the state courts fully remedied the violation 
by giving petitioner an opportunity to demonstrate that the new 
evidence entitled him to a second trial under normal principles of 
state law. This approach, however, disregards one of the most 
fundamental aspects of this Court’s Brady jurisprudence. This 
Court consistently has drawn a sharp distinction between newly 
discovered evidence suppressed by the State and newly discov-
ered evidence obtained from a neutral source; the Court has rea-
soned that if these two categories of evidence were treated in the 
same manner, “there would be no special significance to the pros-
ecutor’s obligation to serve the cause of justice.” United States 
v. Agurs, supra, at 111. To “remedy” a postconviction Brady 
violation merely by evaluating the suppressed evidence under the 
state-law standard governing motions for a new trial is to violate 
this established principle; such a remedy treats the evidence as if 
it had derived from a neutral source and thereby ignores the dere-
liction of state officials. In so doing, this remedy removes from 
the State any incentive to disclose material exculpatory evidence 
gained after conviction and trivializes the constitutional right 
recognized by Brady and its progeny. Because I do not believe 
that this Court should tolerate such a dilution of the Brady rule, 
especially in the context of a capital case in which the withheld 
evidence is strongly exculpatory, I dissent from the denial of 
certiorari.

No. 87-1287. Humphries  v . Direct or , Off ice  of  Workers ’ 
Comp ens atio n  Programs , United  State s Departme nt  of  
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Labor , et  al . C. A. 4th Cir. Motion of International Long-
shoremen’s Association, AFL-CIO, for leave to file a brief as 
amicus curiae granted. Certiorari denied. Justice  Blackmun  
took no part in the consideration or decision of this motion and this 
petition. Reported below: 834 F. 2d 372.

No. 87-1452. Wise  et  al . v . Arli ngto n  County , Virginia , 
et  al . C. A. 4th Cir. Certiorari denied. Just ice  Brenn an  
and Justice  Marsh all  would grant certiorari.

No. 87-1472. Owens -Illinois , Inc ., et  al . v . Banfield  
et  ux. C. A. 3d Cir. Certiorari denied. Justice  O’Connor  
took no part in the consideration or decision of this petition. Re-
ported below: 829 F. 2d 1233.

No. 87-1479. Carlin  Communi catio ns , Inc ., et  al . v . 
Mountain  State s Telep hone  & Tele graph  Co . C. A. 9th 
Cir. Certiorari denied. Just ice  O’Connor  took no part in the 
consideration or decision of this petition. Reported below: 827 
F. 2d 1291.

No. 87-6087. Poliak  v . United  States . C. A. 9th Cir. 
Certiorari denied. Justice  Kennedy  took no part in the con-
sideration or decision of this petition. Reported below: 823 F. 
2d 371.

No. 87-6260. Rouge au  v. Texas . Ct. Crim. App. Tex.;
No. 87-6522. Mess er  v . Zant , Warden . C. A. 11th Cir.; 

and
No. 87-6554. Olive r  v. North  Carolina . Gen. Ct. Justice, 

Super. Ct. Div., Robeson County, N. C. Certiorari denied. Re-
ported below: No. 87-6260, 738 S. W. 2d 651; No. 87-6522, 831 F. 
2d 946.

Justice  Brennan  and Just ice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

No. 87-6570. Brennan  v . City  of  Mount  Dora , Florida , 
et  al . D. C. M. D. Fla. Certiorari before judgment denied. 
Rehearing Denied

No. 87-317. Bemis  Pentec osta l  Church  et  al . v . Tennes -
see  et  al . , ante, p. 930. Petition for rehearing denied.
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No. 87-1166. Mendez  v . Mendez , ante, p. 942;
No. 87-5323. Steffen  v . Ohio , ante, p. 916;
No. 87-5888. In  re  Roy , ante, p. 932;
No. 87-6236. Alde rman  v . Georgia , ante, p. 943;
No. 87-6266. Ford  v . Georgia , ante, p. 943;
No. 87-6308. Eakins  v . Foltz , Warden , ante, p. 938; and
No. 87-6336. Peters  v . Trowell  et  al ., ante, p. 967. Peti-

tions for rehearing denied.

No. 87-616. Beck  et  al . v . Manufacturers  Hanov er  
Trust  Co . et  al ., 484 U. S. 1005. Motion for leave to file peti-
tion for rehearing denied. Justice  Kennedy  took no part in the 
consideration or decision of this motion.

Apri l  27, 1988
Certiorari Denied

No. 87-6823 (A-817). Smit h  v . North  Carol ina . Gen. Ct. 
Justice, Super. Ct. Div., Halifax County, N. C. Application for 
stay of execution of sentence of death, presented to The  Chief  
Justice , and by him referred to the Court, denied. Certiorari 
denied.

Justice  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg n . Georgia, 428 U. S. 153, 
227, 23i (1976), we would grant the application for stay of execu-
tion and the petition for writ of certiorari and would vacate the 
death sentence in this case.

May  2. 1988
Appeals Dismissed

No. 87-1526. Chris ten sen  v . Utah  State  Tax  Commis sio n . 
Appeal from Sup. Ct. Utah dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a petition 
for writ of certiorari, certiorari denied.

No. 87-6568. Spel lman  v . United  States  et  al . Appeal 
from C. A. D. C. Cir. dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a petition for writ 
of certiorari, certiorari denied.



ORDERS 1031

485 U. S. May 2, 1988

No. 87-6589. Mingledolp h  v . Mc Kean  et  al . Appeal from 
D. C. N. D. Ill. dismissed for want of jurisdiction.

Certiorari Granted—Vacated and Remanded
No. 87-1414. Marino  v . United  States . C. A. 3d Cir. 

Certiorari granted, judgment vacated, and case remanded for 
further consideration in light of Mathews v. United States, ante, 
p. 58. Reported below: 838 F. 2d 463.

Miscellaneous Orders
No.-----------. Hodges  v . Unit ed  States  et  al . Motion to

direct the Clerk to file the petition for writ of certiorari out 
of time denied.

No. A-761 (87-1320). Rosenbaum  v . Rosenb aum . Applica-
tion to suspend the effect of the order entered March 21, 1988 
[ante, p. 950], addressed to Justice  Scali a  and referred to the 
Court, denied.

No. A-763. Modjesk i & Mast ers  v . Carter  et  al . Appli-
cation for stay, filed with Justice  White , and referred by him to 
the Court, is hereby granted, and the temporary stay entered by 
Justice  White  on April 15, 1988, is vacated.

The judgments of the Louisiana Court of Appeal for the Fourth 
Circuit and the Louisiana Civil District Court for the Parish of 
Orleans are stayed pending the timely docketing of an appeal by 
appellant in the above-entitled case. Should such an appeal be so 
timely docketed, this order is to continue pending this Court’s ac-
tion on the jurisdictional statement or further disposition of such 
appeal.

This order is conditioned upon the timely posting with the Loui-
siana Civil District Court for the Parish of Orleans of a good and 
sufficient bond in the amount of $700,000 plus interest from April 
15, 1988, by appellant Modjeski & Masters, covering any potential 
obligations under the judgment of the Louisiana Civil District 
Court for the Parish of Orleans. Unless and until Modjeski & 
Masters posts said bond, the stay is expressly conditioned on ap-
pellant’s taking no action to reduce its current net worth and, in 
particular, not:

(A) distributing any earnings of the firm to its partners who 
continue to work for the firm, except as they have been 
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receiving heretofore in salary and benefits or as provided 
in (B) and (D) below, or

(B) distributing any earnings of the firm to its partners for so 
long as the net worth of the firm is below $700,000, or

(C) transferring or encumbering any existing assets, funds, 
or existing contracts of the partnership to or on behalf of 
any other parties, beyond security interests or liens al-
ready in existence, except as is necessary in the ordinary 
course of its business, for the defense or settlement or 
both of the pending actions against it, or for payment to 
associates and employees in accordance with with exist-
ing employment contracts;

And further provided that
(D) Profits accumulated after the payment of salaries and 

other expenses shall be distributed as follows:
(1) If the net worth of the firm is between $700,000 and 

$1.1 million, then up to 50% of accumulated profits 
may be distributed to the partners; the remainder 
will be accumulated in the partnership,

(2) If the net worth of the firm is above $1.1 million, then 
all profits above that amount may be distributed to 
the partners; and

(E) Appellant shall furnish to appellees within 30 days of the 
end of each quarter:
(1) a statement from the managing partner of Modjeski & 

Masters and from its certified public accountants that 
all provisions of this order have been complied with, 
and

(2) balance sheet and income statements for each such 
quarter; and

(F) Within 120 days of the end of the calendar year, appellant 
shall provide annual balance and income statements to 
appellees; and

(G) Appellees shall keep confidential all financial data pro-
vided under this order; and

(H) If the net worth of Modjeski & Masters falls below 
$700,000, appellees may apply to the Court for further re-
lief; and

(I) Appellees shall have the right to select an independent 
auditor to inspect any and all records of the appellant to 
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ascertain whether appellant is complying with the provi-
sions of this stay.

(J) Should appellees find it necessary to seek additional relief 
to enforce the terms of this order, they shall apply to the 
Louisiana Civil District Court for the Parish of Orleans.

No. A-811. Mitch ell  et  al . v . Unite d  State s . Applica-
tion for release pending appeal, presented to Just ice  Marshall , 
and by him referred to the Court, denied. Just ice  Marshall  
took no part in the consideration or decision of this application.

No. D-706. In  re  Dis barment  of  Purvis . It is ordered 
that Charles M. Purvis, of Birmingham, Ala., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. 86-1904. Arizona  v . Youngbloo d . Ct. App. Ariz. 
[Certiorari granted, ante, p. 903.] Motion of petitioner to dis-
pense with printing the joint appendix granted.

No. 87-1095. Direct or , Off ice  of  Worker s ’ Comp ens ation  
Programs , United  State s  Departme nt  of  Labor  v . Broyles  
et  al . C. A. 4th Cir. [Certiorari granted, ante, p. 987.] Mo-
tion of the Solicitor General to dispense with printing the joint 
appendix granted.

No. 87-6618. In  re  Harris . Petition for writ of mandamus 
denied.

Certiorari Granted
No. 87-1064. Unit ed  States  v . Stuart  et  al . C. A. 9th 

Cir. Certiorari granted. Reported below: 813 F. 2d 243.

Certiorari Denied. (See also Nos. 87-1526 and 87-6568, supra.)
No. 87-1040. Mill er  v . United  State s . C. A. 9th Cir. 

Certiorari denied. Reported below: 830 F. 2d 1073.

No. 87-1291. Stokw itz  v . Unite d  State s  et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 831 F. 2d 893.

No. 87-1317. Guste , Attorney  General  of  Louis iana , et  
al . v. United  States  et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 832 F. 2d 935.
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No. 87-1352. Board  of  Truste es  of  the  Univers ity  of  
Arkans as  et  al . v . Legrand  et  al . C. A. 8th Cir. Certiorari 
denied. Reported below: 821 F. 2d 478.

No. 87-1363. Kelly , Chief  State ’s Attorney , et  al . v . 
Wilki nson  et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 832 F. 2d 1330.

No. 87-1381. Margol in  v . Board  of  Educat ion , Comm ack  
Union  Free  School  Distri ct . Ct. App. N. Y. Certiorari 
denied. Reported below: 70 N. Y. 2d 501, 517 N. E. 2d 509.

No. 87-1390. Makah  Trib e et  al . v . Washi ngton  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 813 F. 
2d 1020.

No. 87-1421. City  of  Columbus , Ohio , et  al . v . Brunet  
et  AL. C. A. 6th Cir. Certiorari denied. Reported below: 826 
F. 2d 1062.

No. 87-1466. Ainsw orth  et  ux . v . Shell  Off sh ore  Inc . 
C. A. 5th Cir. Certiorari denied. Reported below: 829 F. 2d 
548.

No. 87-1483. Teng  v . Alabam a  Agricultural  and  Me -
chanical  Unive rsit y . C. A. 11th Cir. Certiorari denied. 
Reported below: 823 F. 2d 556.

No. 87-1500. Schuy t  v. Rowe  Price  Prim e  Rese rve  Fund , 
Inc ., et  al . C. A. 2d Cir. Certiorari denied. Reported below: 
835 F. 2d 45.

No. 87-1501. Farwes t  Steel  Corp . v . Barge  SEA-SPAN 
241, aka  Barge  CERES, et  al . C. A. 9th Cir. Certiorari 
denied. Reported below: 828 F. 2d 522.

No. 87-1502. Gordon  v . Gordon . Ct. App. Mo., Southern 
Dist. Certiorari denied. Reported below: 739 S. W. 2d 728.

No. 87-1504. Loengar d  et  al . v . Santa  Fe Industries , 
Inc ., et  al . C. A. 2d Cir. Certiorari denied.

No. 87-1508. Bean  Dredging  Corp . v . Olsen , Commi s -
sione r  of  Revenue  of  Tennessee . Sup. Ct. Tenn. Certio-
rari denied. Reported below: 742 S. W. 2d 259.

No. 87-1512. Dori ty  v . Oregon . Ct. App. Ore. Certiorari 
denied. Reported below: 86 Ore. App. 540, 739 P. 2d 75.
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No. 87-1517. St . Johns  County , Florida  v . Lucas  et  al . 
C. A. 11th Cir. Certiorari denied. Reported below: 831 F. 2d 
232.

No. 87-1524. Honeywe ll , Inc ., et  al . v . Luzadde r , Exec -
utrix  of  the  Esta te  of  Luzadder , et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 834 F. 2d 355.

No. 87-1527. Christ ensen  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 831 F. 2d 303.

No. 87-1528. George  V. v. State  Bar  of  Calif orni a . 
Sup. Ct. Cal. Certiorari denied.

No. 87-1531. Cruz  v . Illinois . App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 158 Ill. App. 3d 1100, 525 N. E. 
2d 599.

No. 87-1534. Guff ey  v . City  of  Kirks ville , Missouri . Ct. 
App. Mo., Western Dist. Certiorari denied. Reported below: 
740 S. W. 2d 227.

No. 87-1540. Mc Kinsey  et  al . v . Doniv an  et  al . C. A. 3d 
Cir. Certiorari denied. Reported below: 835 F. 2d 486.

No. 87-1554. Rockef eller  Group , Inc ., et  al . v . 48th  
Stre et  Stea khouse , Inc . C. A. 2d Cir. Certiorari denied. 
Reported below: 835 F. 2d 427.

No. 87-1580. Loeschnig  v . Chrysler  Credit  Corp , et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 829 F. 2d 
1128.

No. 87-1583. Vermont  Depa rtme nt  of  Taxes  v . Keys  
et  ux. Sup. Ct. Vt. Certiorari denied. Reported below: 149 
Vt. 658, 552 A. 2d 418.

No. 87-1604. Kane  v . United  States . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 838 F. 2d 1207.

No. 87-1623. Sztan  v. Departme nt  of  the  Navy . C. A. 
Fed. Cir. Certiorari denied. Reported below: 837 F. 2d 1097.

No. 87-1645. Kalvan s  v . Departm ent  of  Attor ney  Gen -
eral  of  Michigan . Ct. App. Mich. Certiorari denied.

No. 87-1673. Illi nois  Central  Gulf  Railroad  Co . v . Mis -
ter . C. A. 7th Cir. Certiorari denied. Reported below: 832 
F. 2d 1427.
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No. 87-6119. Branch  v . Utah . Sup. Ct. Utah. Certiorari 
denied. Reported below: 743 P. 2d 1187.

No. 87-6343. Henslee  v . Sykes , Direct or , Departme nt  
of  Admini strati ve  Service s . Sup. Ct. Ohio. Certiorari 
denied.

No. 87-6421. Frazier  v . Seabo ld , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 833 F. 2d 1012.

No. 87-6509. Taylor  v . New  Jerse y . Super. Ct. N. J., 
App. Div. Certiorari denied.

No. 87-6567. Parks  v . Alls brook , Superi ntendent , Odom  
Compl ex , et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 836 F. 2d 1343.

No. 87-6569. Walls  v . Adult  Parole  Autho rity  of  Ohio . 
C. A. 6th Cir. Certiorari denied. Reported below: 835 F. 2d 
880.

No. 87-6576. Bagley  v . North  Carolina . Sup. Ct. N. C. 
Certiorari denied. Reported below: 321 N. C. 201, 362 S. E. 
2d 244.

No. 87-6577. Laracu ente  v . Connecticut . Sup. Ct. Conn. 
Certiorari denied. Reported below: 205 Conn. 515, 534 A. 2d 
882.

No. 87-6578. Bush  v . Pets ock , Superi ntendent , State  
Correct ional  Instit ution  and  Diagnost ic  and  Classif ica -
tion  Center  at  Pitts burgh . C. A. 3d Cir. Certiorari denied.

No. 87-6579. James  v . Alfor d , Warden , et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 835 F. 2d 605.

No. 87-6585. Losey  v . Dugger , Secret ary , Florida  De -
partmen t  of  Correcti ons , et  al . C. A. 11th Cir. Certiorari 
denied. Reported below: 837 F. 2d 1093.

No. 87-6586. Wallmuller  v . California . Ct. App. Cal., 
6th App. Dist. Certiorari denied.

No. 87-6587. Pryor  v . Texas . Ct. App. Tex., 5th Dist. 
Certiorari denied. Reported below: 719 S. W. 2d 628.

No. 87-6590. Morr is  v . Doan  et  al . C. A. 6th Cir. Certio-
rari denied. Reported below: 829 F. 2d 39.
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No. 87-6599. Moore  v. Fulco mer , Superi ntendent , State  
Correcti onal  Institutio n  at  Huntingdon . C. A. 3d Cir. 
Certiorari denied.

No. 87-6600. Brown  v . Diaz  et  al . Ct. App. Ga. Certio-
rari denied. Reported below: 184 Ga. App. 409, 361 S. E. 2d 490.

No. 87-6614. Bennet t  v . Westf all , Sherif f  of  Jackso n  
County , West  Virgin ia , et  al . C. A. 4th Cir. Certiorari de-
nied. Reported below: 836 F. 2d 1342.

No. 87-6662. Ogles by  v . India na . Sup. Ct. Ind. Certio-
rari denied. Reported below: 513 N. E. 2d 638.

No. 87-6679. Gorod  v. Demong  et  al . C. A. 1st Cir. Cer-
tiorari denied. Reported below: 836 F. 2d 1340.

No. 87-6694. Kotyk  v . Ward , Polic e  Commiss ione r  of  the  
City  of  New  York , et  al . App. Div., Sup. Ct. N. Y., 1st Jud. 
Dept. Certiorari denied. Reported below: 134 App. Div. 2d 967, 
520 N. Y. S. 2d 890.

No. 87-725. Cutillo  et  al . v . Cinel li . C. A. 1st Cir. Mo-
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 820 F. 2d 474.

Justice  White , with whom The  Chief  Justice  and Justi ce  
O’Connor  join, dissenting.

In Weatherford n . Bursey, 429 U. S. 545, 558 (1977), we held 
that establishing a violation of a defendant’s Sixth Amendment 
right to counsel requires a showing of “at least a realistic possi-
bility” of prejudice to the defendant or benefit to the prosecution. 
See also United States v. Morrison, 449 U. S. 361, 365-366 (1981). 
This case presents the issue of who bears the burden of persuasion 
for establishing prejudice or lack thereof when the Sixth Amend-
ment violation involves the transmission of confidential defense 
strategy information. The First Circuit held that where confiden-
tial defense strategy information is transmitted to the prosecution 
and the defendant makes a prima facie showing of prejudice, the 
burden then shifts to the prosecution to prove that there was no 
prejudice to the defendant from the disclosure. Cinelli v. City of 
Revere, 820 F. 2d 474, 478, 480 (1987); accord, United States v. 
Mastroianni, 749 F. 2d 900, 907-908 (CAI 1984). This position 
conflicts with the approach of other Circuits of requiring the 
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defendant to prove prejudice. United States v. Steele, 727 F. 2d 
580, 586-587 (CA6), cert, denied sub nom. Scarborough v. United 
States, 467 U. S. 1209 (1984); United States v. Irwin, 612 F. 2d 
1182, 1186-1189 (CA9 1980). It also conflicts with a third position 
that once a defendant shows that the prosecution has improperly 
obtained confidential defense strategy information or has inten-
tionally placed an informer in the defense camp then no showing of 
prejudice is required, for those acts constitute a per se violation 
of the Sixth Amendment. United States v. Costanzo, 740 F. 2d 
251, 254-255 (CA3 1984), cert, denied, 472 U. S. 1017 (1985). Be-
cause of these conflicting approaches among the Circuits, I would 
grant certiorari.

No. 87-1274. United  Stee lw orkers  of  America , AFL- 
CIO-CLC, et  al . v. Cherokee  Elect ric  Cooperati ve . C. A. 
11th Cir. Certiorari denied. Reported below: 829 F. 2d 1131.

Justice  White , dissenting.
This case presents the question whether labor and management 

may be compelled to arbitrate a grievance that indisputably was 
filed outside the time limits provided by their collective-bargaining 
agreement.

The parties to this action entered into a collective-bargaining 
agreement that provided that “[a]ny grievance not reported within 
five (5) working days of first knowledge of the occurrence caus-
ing the grievance shall be deemed wiaved [sic] and non-existent.” 
The grievance at issue here was not reported within the 5-day 
period. The employer therefore refused to submit the grievance to 
arbitration.

The union brought an action to compel arbitration in the Dis-
trict Court for the Northern District of Alabama. The court dis-
missed the action on summary judgment on the ground that the 
employer “did not agree to submit to arbitration grievances which 
on their face are untimely and to which the timeliness issue is 
not disputed.” The court rejected the union’s contention that the 
timeliness issue ought to have been submitted to the arbitrator. 
“To permit an arbitrator to arbitrate the issue of timeliness where 
there is no dispute over the facts bearing on the timeliness issue 
would be to waste the time of the arbitrator and of the parties,” 
reasoned the court, “and if an arbitrator should erroneously find 
that this particular grievance was timely filed, the finding would 
be so manifestly arbitrary and capricious as to require a reviewing 
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court to set it aside.” The Court of Appeals for the Eleventh Cir-
cuit affirmed summarily. 829 F. 2d 1131 (1987).

The decision in this case conflicts with decisions of several other 
Federal Courts of Appeals. Those courts have construed our de-
cision in John Wiley & Sons, Inc. v. Livingston, 376 U. S. 543 
(1964), as requiring that the arbitrator resolve all procedural ob-
jections to arbitration so long as the subject matter of the griev-
ance is covered by an arbitration agreement. See, e. g., Niro v. 
Feam Intfl, Inc., 827 F. 2d 173, 175-176 (CA7 1987); Washington 
Hospital Center v. Service Employees Inti Union, Local 722, 241 
U. S. App. D. C. 186, 189-191, 746 F. 2d 1503, 1506-1508 (1984); 
Automotive, Petroleum & Allied Industries Employees Union, 
Local 618 v. Town & Country Ford, Inc., 709 F. 2d 509, 511-514 
(CA8 1983).

In Washington Hospital Center, for example, the union failed 
to give notice that a grievance had been referred to arbitration 
within the time specified by the collective-bargaining agreement. 
It was nonetheless held that the arbitrability of the grievance had 
to be decided by the arbitrator rather than the courts. The Dis-
trict of Columbia Circuit reasoned that a dispute over ‘“the sig-
nificance of a default in literal compliance with a contractual proce-
dural requirement,’” like a dispute over a substantive contractual 
provision, requires ‘“a determination of the intention of the par-
ties to the contract’” that must be made by the arbitrator. 241 
U. S. App. D. C., at 191, 746 F. 2d, at 1508 (quoting Chauffeurs, 
Teamsters & Helpers, Local 765 v. Stroehmann Bros. Co., 625 F. 
2d 1092, 1093 (CA3 1980)).

I would grant certiorari to resolve the conflict among the 
Courts of Appeals on this question of federal labor law.

No. 87-1341. Brown  Co . et  al . v . National  Labor  Rela -
tions  Board . C. A. 9th Cir. Certiorari denied. Justi ce  
Kenned y  took no part in the consideration or decision of this peti-
tion. Reported below: 833 F. 2d 1015.

No. 87-6593. Ferguson  v . Donald son , Judge , San  Fran -
cisco  Munici pal  Court . C. A. 9th Cir. Certiorari denied. 
Justice  Kennedy  took no part in the consideration or decision 
of this petition. Reported below: 829 F. 2d 40.

No. 87-1342. Arambulo  v . United  State s . C. A. 2d Cir. 
Motion of petitioner for leave to file transcript of proceeding in the 
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District Court under seal granted. Certiorari denied. Reported 
below: 835 F. 2d 437.

No. 87-1558. Ohio  v . Murphy . Ct. App. Ohio, Summit 
County. Motion of respondent for leave to proceed in forma pau-
peris granted. Certiorari denied.

No. 87-6138. Modden  v . Texas . Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 721 S. W. 2d 859.

Justice  Brennan , dissenting.
Adhering to my view that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227 (1976), I would grant the petition for writ of certiorari and 
vacate the death sentence in this case.

Justice  Marshall , dissenting.
Adhering to my view that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, see Gregg v. Georgia, 428 U. S. 
153, 231-241 (1976) (Marshal l , J., dissenting), I would grant the 
petition for certiorari and vacate petitioner’s death sentence. 
But even if I did not hold this view, I would grant the petition for 
certiorari and remand this case for a hearing to consider petition-
er’s claim that the prosecutor improperly used peremptory chal-
lenges to exclude black persons from the jury in violation of the 
Equal Protection Clause.

The Equal Protection Clause of the Fourteenth Amendment for-
bids the prosecution’s exercise of peremptory challenges against 
prospective jurors “solely on account of their race or on the as-
sumption that black jurors as a group will be unable impartially 
to consider the State’s case against a black defendant.” Batson 
v. Kentucky, 476 U. S. 79, 89 (1986). Recognizing the “crippling 
burden” that up to then had been placed on defendants claiming 
discrimination, id., at 92, this Court in Batson dramatically al-
tered the evidentiary burden facing defendants who claim that a 
prosecutor has improperly used peremptory challenges to exclude 
members of their racial group from a jury panel. Under Batson, 
a defendant makes a prima facie showing of purposeful discrimi-
nation in the selection of the venire by showing that he is a mem-
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ber of a cognizable racial group, that the prosecutor has exercised 
peremptory challenges to remove from the venire members of the 
defendant’s race, and that these facts, along with any other rele-
vant circumstances, raise an inference that the prosecutor used 
peremptory challenges to exclude venirepersons on account of 
their race. Id., at 96. Once the defendant makes such a prima 
facie showing, the burden shifts to the prosecution to come for-
ward with a race-neutral explanation for challenging the prospec-
tive jurors. Id., at 97.

In this case, petitioner, a black man, was charged with murder-
ing a white woman in the course of committing a robbery. During 
jury selection, the prosecution exercised three peremptory strikes 
to exclude black jurors from the venire. The prosecution also chal-
lenged for cause five other black venirepersons. Although peti-
tioner complained about the exclusion of black persons from the 
jury, the trial court apparently never asked the prosecutor to ex-
plain the exercise of peremptory challenges to exclude black venire-
persons, and no explanation was given. As a result of the prosecu-
tor’s use of peremptory challenges and exclusions for cause, only 
one black person was ultimately selected to serve on the jury that 
convicted petitioner and sentenced him to death. Although the 
record is sparse, in my view petitioner has made a prima facie 
showing under Batson of the discriminatory exercise of peremptory 
challenges.

Because petitioner has made a prima facie showing of discrimi-
nation, the burden falls on the prosecution to give a race-neutral 
explanation for its use of peremptory challenges. Petitioner’s trial 
concluded before this Court decided Batson, so it is not surpris-
ing that the trial court failed to determine whether the prosecu-
tor could proffer a race-neutral explanation for the challenges.*  
Under these circumstances, I would vacate the judgment of the 
Texas Court of Criminal Appeals and remand with instructions that 
a hearing be held to consider petitioner’s claim that the prosecu-
tion’s use of peremptory challenges violated his rights under the 
Equal Protection Clause.

*In Griffith v. Kentucky, 479 U. S. 314, 328 (1987), this Court ruled that 
the holding of Batson v. Kentucky, 476 U. S. 79 (1986), “is to be applied retro-
actively to all cases, state or federal, pending on direct review or not yet 
final.” When Batson was decided, petitioner’s case was still pending on di-
rect review of his conviction and sentence.
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Rehearing Denied
No. 87-972. Scharrer  v. Unit ed  States , ante, p. 935;
No. 87-1237. Yee  v . Smit h  et  al ., ante, p. 936;
No. 87-1334. Bell  et  al . v . Unite d  State s , ante, p. 934; 

and
No. 87-6351. Bespal chenko  v . German  Federal  Govern -

ment  et  al . , ante, p. 979. Petitions for rehearing denied.

May  4, 1988
Miscellaneous Order

No. A-800. FW/PBS, Inc ., dba  Paris  Adult  Booksto re  II, 
et  al . v. City  of  Dallas  et  al . Application for stay, filed 
with Justi ce  White , has been referred to the Court. Justice  
White ’s temporary stay is hereby vacated. Application for stay 
is granted, and judgment of the United States Court of Appeals 
for the Fifth Circuit is stayed, except for its holding that the pro-
visions of the ordinance regulating the location of sexually ori-
ented businesses do not violate the Federal Constitution, pending 
the timely filing and disposition of a petition for writ of certiorari. 
Should the petition for writ of certiorari be denied, this stay is to 
terminate automatically. In the event the petition for writ of cer-
tiorari is granted, this stay is to continue in effect pending the 
sending down of the judgment of this Court.

May  10, 1988
Miscellaneous Order

No. A-858 (87-6927). Hamil ton , as  Natural  Mother  and  
Next  Frien d  of  Smit h  v . Texas . Ct. Crim. App. Tex. Ap-
plication for stay of execution of sentence of death, presented to 
Justice  White , and by him referred to the Court, granted pend-
ing the disposition by this Court of the petition for writ of certio-
rari. Should the petition for writ of certiorari be denied, this 
stay terminates automatically. In the event the petition for writ 
of certiorari is granted, this stay shall continue pending the issu-
ance of the mandate of this Court.

May  13, 1988
Dismissal Under Rule 53

No. 87-1339. Usman  v . Immigration  and  Natur aliz atio n  
Service . C. A. 6th Cir. Certiorari dismissed under this 
Court’s Rule 53. Reported below: 826 F. 2d 1066.
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