
ORDERS FROM APRIL 6 THROUGH 
MAY 29, 1987

Apri l  6, 1987

Dismissals Under Rule 53
No. 86-843. Continental  Trailw ays , Inc . v . Director , 

New  Jerse y  Divis ion  of  Motor  Vehicles ; and
No. 86-879. Director , New  Jerse y  Divis ion  of  Motor  Ve -

hicles  v. Continent al  Trailw ays , Inc . Sup. Ct. N. J. Cer-
tiorari dismissed under this Court’s Rule 53. Reported below: 
102 N. J. 526, 509 A. 2d 769.

Appeal Dismissed
No. 86-5656. Bairns fath er  v . Louisi ana . Appeal from 

Ct. App. La., 2d Cir., dismissed for want of substantial fed-
eral question. Justi ce  Brennan , Justi ce  Powe ll , and Jus -
tice  Scalia  would note probable jurisdiction and set case for oral 
argument. Justice  Stevens  would dismiss the appeal for want 
of jurisdiction.

Certiorari Granted—Vacated and Remanded
No. 84-1936. Corporat e City  of  South  Bend  et  al . v . 

Janow iak . C. A. 7th Cir. Certiorari granted, judgment va-
cated, and case remanded for further consideration in light of 
Johnson v. Transportation Agency, 480 U. S. 616 (1987), and 
Wygant v. Jackson Board of Education, 476 U. S. 267 (1986). 
Reported below: 750 F. 2d 557.

No. 86-468. Tis ch , Postmas ter  General  of  the  Unite d  
States  v . Shidaker . C. A. 7th Cir. Certiorari granted, judg-
ment vacated, and case remanded for further consideration in light 
of Johnson v. Transportation Agency, 480 U. S. 616 (1987). Re-
ported below: 782 F. 2d 746.

No. 86-1351. Utic a  Mutual  Insurance  Co . v . Talley  et  
al . C. A. 11th Cir. Certiorari granted, judgment vacated, and 
case remanded for further consideration in light of Burlington 
Northern R. Co. v. Woods, 480 U. S. 1 (1987).
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Miscellaneous Orders
No. A-674. Knowl es  v . United  State s . Application for 

bail, addressed to Justice  Brennan  and referred to the Court, 
denied.

No. A-693. Linne  v . United  State s . Application for bail, 
addressed to Just ice  Brennan  and referred to the Court, 
denied.

No. A-716. West ern  Airlines , Inc ., et  al . v . Interna -
tional  Brothe rhood  of  Teamst ers , Chauf feu rs , Ware -
hous emen  & Help ers  of  America , Airl ine  Division , et  al . 
Motions of Air Transport Employees and International Brother-
hood of Teamsters, Airline Division, et al. to vacate the stay 
orders entered by Justice  O’Connor  on April 1, 1987, and April 
2, 1987, pending the timely filing and disposition of a petition for 
writ of certiorari, denied. Justice  Stevens  took no part in the 
consideration or decision of these motions.

No. D-624. In  re  Dis barment  of  Hallow s . It is ordered 
that Joseph H. Hallows, of Milwaukee, Wis., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-625. In  re  Disb arment  of  Ernst . It is ordered that 
Thomas J. Ernst, of Clayton, Mo., be suspended from the practice 
of law in this Court and that a rule issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court.

No. D-626. In  re  Disbarm ent  of  Mazelis . It is ordered 
that Morris Mazelis, of Baltimore, Md., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-627. In  re  Disbarm ent  of  Gerns . It is ordered that 
Peter H. Gems, of Charlotte, N. C., be suspended from the prac-
tice of law in this Court and that a rule issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court.

No. 86-246. Sumne r , Director , Nevada  Department  of  
Pris ons , et  al . v . Shuman . C. A. 9th Cir. [Certiorari 
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granted, 479 U. S. 948.] Out-of-time motion of Johnny Harris 
et al. for leave to participate in oral argument as amici curiae 
and for divided argument denied. The order, heretofore entered 
on December 8, 1986 [479 U. S. 1004], appointing N. Patrick Flan-
agan III, Esquire, is vacated and it is ordered that M. Daniel Mar-
koff, Esquire, of Las Vegas, Nev., be appointed to serve as coun-
sel for respondent in this case.

No. 86-344. Ohio  et  al . v . Fleet  Aerosp ace  Corp , et  al . 
Appeal from C. A. 6th Cir. Motion of appellants to defer con-
sideration in No. 86-71, CTS Corp. v. Dynamics Corporation of 
America [probable jurisdiction noted, 479 U. S. 810], and No. 
86-97, Indiana v. Dynamics Corporation of America [probable ju-
risdiction noted, 479 U. S. 811], and to note probable jurisdiction 
in this case denied.

No. 86-870. Phillips  Petrol eum  Co . et  al . v . Mis si ss ippi  
et  al . Sup. Ct. Miss. [Certiorari granted, 479 U. S. 1084.] 
Motion of respondent Mississippi to dismiss the writ of certiorari 
as improvidently granted is denied.

No. 86-1172. Goody ear  Atomi c  Corp . v . Mille r  et  al . 
Appeal from Sup. Ct. Ohio; and

No. 86-1387. Mackey  et  al . v . Lanier  Coll ect ion  Agency  
& Service , Inc . Sup. Ct. Ga. The Solicitor General is invited 
to file briefs in these cases expressing the views of the United 
States.

No. 86-6367. In  re  Gray . Petition for writ of mandamus 
denied.

Certiorari Granted
No. 86-1408. Haynie  et  al . v . Ross  Gear  Divis ion  of  

TRW, Inc ., et  al . C. A. 6th Cir. Certiorari granted. Jus -
tice  Marsh all  took no part in the consideration or decision of 
this petition. Reported below: 799 F. 2d 237.

Certiorari Denied
No. 86-1030. County  of  Santa  Clara  v . Ramirez . C. A. 

9th Cir. Certiorari denied. Reported below: 795 F. 2d 1494.

No. 86-1059. Bell  v . Bell . C. A. 5th Cir. Certiorari de-
nied. Reported below: 801 F. 2d 396.
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No. 86-1155. International  Prima te  Prote ction  League  
et  al . v. Insti tute  for  Behavioral  Resear ch , Inc ., et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 799 F. 2d 
934.

No. 86-1158. Schell ong  v. Immigra tion  and  Natura liza -
tion  Service . C. A. 7th Cir. Certiorari denied. Reported 
below: 805 F. 2d 655.

No. 86-1316. Harris , as  Trustee  Under  the  Trust  
Agreement  Dated  March  1, 1973, et  al . v . Sentry  Corp , 
et  al . C. A. 7th Cir. Certiorari denied. Reported below: 802 
F. 2d 229.

No. 86-1331. 
C. A. Fed. Cir. 
1246.

Yuri  Fash ions  Co ., Ltd . v . United  State s . 
Certiorari denied. Reported below: 804 F. 2d

No. 86-1332. Mc Carty  v . Pennsylvani a . Super. Ct. Pa. 
Certiorari denied. Reported below: 356 Pa. Super. 618, 512 A. 
2d 1290.

No. 86-1411. Mille r  v . Federal  Deposi t  Insurance  Cor -
por atio n . C. A. 5th Cir. Certiorari denied. Reported below: 
805 F. 2d 1031.

No. 86-1422. Ratcli ff  v . Unite d  State s . C. A. 5th Cir.
Certiorari denied. Reported below: 806 F. 2d 1253.

No. 86-1441. Solti es  et  ux . v . Mass ey -Ferguson , Inc . 
C. A. 3d Cir. Certiorari denied. Reported below: 804 F. 2d 
1249.

No. 86-1444. Bigley  et  al . v . Unite d  State s . C. A. 6th 
Cir. Certiorari denied. Reported below: 809 F. 2d 291.

No. 86-1465. Desha  v . United  State s . Ct. Mil. App. 
Certiorari denied. Reported below: 23 M. J. 66.

No. 86-5888. Dale  v . Kentucky . Sup. Ct. Ky. Certiorari 
denied. Reported below: 715 S. W. 2d 227.

No. 86-5999. Turner  v . Pansophic  Systems , Inc . C. A. 
7th Cir. Certiorari denied.

No. 86-6001. Wilmer  v . Unite d  State s . C. A. 9th Cir.
Certiorari denied. Reported below: 799 F. 2d 495.
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No. 86-6031. Rodriguez  v . Wisc onsin . Ct. App. Wis. 
Certiorari denied. Reported below: 133 Wis. 2d 475, 394 N. W. 
2d 920.

No. 86-6054. Will iams  v . Rone  et  al . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 805 F. 2d 1037.

No. 86-6130. Locket t  v . South  Carolina . Sup. Ct. S. C. 
Certiorari denied.

No. 86-6148. Reed  v . Maryland . Ct. Sp. App. Md. Cer-
tiorari denied. Reported below: 68 Md. App. 320, 511 A. 2d 567.

No. 86-6159. Wanzer  v . Texas . Ct. App. Tex., 2d Dist. 
Certiorari denied.

No. 86-6191. Hoff man  v . United  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 806 F. 2d 703.

No. 86-6202. Clark  v . Lynaugh , Interim  Direct or , Texas  
Depar tmen t  of  Corrections . C. A. 5th Cir. Certiorari 
denied.

No. 86-6213. Doubl eday  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 804 F. 2d 1091.

No. 86-6220. Adams  v . Pennsylvani a . Sup. Ct. Pa. Cer-
tiorari denied.

No. 86-6269. Talbott  v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 808 F. 2d 1518.

No. 86-6275. Kimbro ugh  v . American  Telephone  & Tele -
grap h  Co. et  al . C. A. 8th Cir. Certiorari denied. Reported 
below: 808 F. 2d 839.

No. 86-6337. Clemente  v . Off ice  of  Person nel  Manage -
ment . C. A. Fed. Cir. Certiorari denied. Reported below: 
809 F. 2d 792.

No. 86-6356. Pehrin ger , aka  Whittlesey  v . Dugger , Sec -
retary , Florida  Departme nt  of  Corrections , et  al . C. A. 
11th Cir. Certiorari denied. Reported below: 803 F. 2d 1184.

No. 86-6357. Price  et  al . v . Baltimore  Police  Depa rt -
ment  et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 804 F. 2d 1251.
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No. 86-6358. Frapp ier  v . Unit ed  State s . C. A. 1st Cir. 
Certiorari denied. Reported below: 807 F. 2d 257.

No. 86-6359. Leal  u  WRQN et  al . C. A. 6th Cir. Certio-
rari denied. Reported below: 805 F. 2d 1035.

No. 86-6363. Taylor  v . Davis , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 811 F. 2d 608.

No. 86-6366. Jackso n  u  County  of  Armst rong  Childr en  
and  Youth  Service  et  al . C. A. 3d Cir. Certiorari denied. 
Reported below: 808 F. 2d 1516.

No. 86-6395. Humphrey  v . Unit ed  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 808 F. 2d 561.

No. 86-6396. Grant  v . Georgia . Ct. App. Ga. Certiorari 
denied. Reported below: 180 Ga. App. 746, 350 S. E. 2d 582.

No. 86-6407. Diggs  v. Zimmerman , Superi ntendent , 
State  Correctional  Institu tion  and  Correct ional  Di-
agnos tic  and  Clas sif icati on  Center  at  Graterf ord , et  al . 
C. A. 3d Cir. Certiorari denied.

No. 86-6430. Cook  et  al . v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 811 F. 2d 608.

No. 86-6440. Reynos o -Barrios  v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Reported below: 808 F. 2d 57.

No. 86-6455. Ridge  v . Unite d State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 810 F. 2d 1167.

No. 86-6456. Cruz  v . Unite d  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 805 F. 2d 1464.

No. 86-6463. White  v . United  States . Ct. App. D. C. 
Certiorari denied.

No. 86-6465. Gates  v . Unite d  State s . C. A. D. C. Cir. 
Certiorari denied. Reported below: 257 U. S. App. D. C. 160, 
807 F. 2d 1075.

No. 86-6467. Coleman  v . United  States . Ct. App. D. C. 
Certiorari denied. Reported below: 515 A. 2d 439.

No. 86-6477. Bonne r  et  al . v . Unite d  States . C. A. 1st 
Cir. Certiorari denied. Reported below: 808 F. 2d 864.
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No. 86-6480. Hampton  v . Alas ka . Sup. Ct. Alaska. Cer-
tiorari denied.

No. 86-6499. Hogan  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 812 F. 2d 713.

No. 85-958. Illi nois  v . Eyler . App. Ct. Ill., 2d Dist. Mo-
tion of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 132 Ill. App. 3d 792, 477 
N. E. 2d 774.

No. 86-291. Sumner , Direct or , Nevada  Departme nt  of  
Prison s v . Phelps . C. A. 9th Cir. Motion of respondent for 
leave to proceed in forma pauperis granted. Certiorari denied. 
Reported below: 792 F. 2d 144.

No. 86-1311. A. L. Labor ator ies , Inc ., et  al . v . North  
American  Philip s Corp . C. A. 8th Cir. Certiorari denied. 
Just ice  White  took no part in the consideration or decision 
of this petition. Reported below: 803 F. 2d 378.

No. 86-1338. De  ya  v. Board  of  Supervisors  of  Louisiana  
State  Unive rsit y  et  al . C. A. 5th Cir. Certiorari denied. 
Just ice  Scali a  took no part in the consideration or decision of 
this petition. Reported below: 801 F. 2d 397.

No. 86-6197. Gipson  v . Rose nberg  et  al . C. A. 5th Cir. 
Motion of respondents for damages denied. Certiorari denied. 
Reported below: 797 F. 2d 224.

No. 86-6208.
No. 86-6334.
No. 86-6355.
No. 86-6372.

Pa.; and

Frey  v . Pennsy lvania . Sup. Ct. Pa.;
Mann  v . Texas . Ct. Crim. App. Tex.;
Kubat  v . Illino is . Sup. Ct. Ill.;
Zettlemoyer  v . Pennsy lvani a . Super. Ct.

No. 86-6470. Morr iso n  u  Alabama . Sup. Ct. Ala. Certio-
rari denied. Reported below: No. 86-6208, 512 Pa. 557, 517 A. 2d 
1265; No. 86-6334, 718 S. W. 2d 741; No. 86-6355, 114 Ill. 2d 424, 
501 N. E. 2d 111; No. 86-6372, 359 Pa. Super. 631, 515 A. 2d 620; 
No. 86-6470, 500 So. 2d 57.

Justice  Brennan  and Justice  Marshal l , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153,
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227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

No. 86-6600 (A-697). Willi ams  v . Lynaug h , Interim  Di-
rect or , Texas  Departm ent  of  Correc tions . C. A. 5th Cir. 
Application for stay of execution of sentence of death, presented 
to Justi ce  White , and by him referred to the Court, denied. 
Certiorari denied. Reported below: 809 F. 2d 1063.

Justi ce  Brennan  and Justi ce  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant the application for stay of execu-
tion and the petition for writ of certiorari and would vacate the 
death sentence in this case.
Rehearing Denied

No. 86-1025. In  re  Polyak , 479 U. S. 1082;
No. 86-6006. Lyda  et  al . v . John  K. et  al ., 479 U. S. 1095; 

and
No. 86-6077. Kucher  v . Maderios  et  al ., 479 U. S. 1097. 

Petitions for rehearing denied.
No. 85-703. SCHOENBORN ET AL. V. BOEING CO., 474 U. S. 

1082. Motion for leave to file petition for rehearing denied.
Apri l  7, 1987

Miscellaneous Order
No. 85-673. Hartigan , Attor ney  General  of  the  State  

of  Illinois , et  al . v . Zbaraz  et  al . C. A. 7th Cir. [Probable 
jurisdiction postponed, 479 U. S. 881.] The parties are directed 
to file supplemental briefs addressing the merits of the second 
question presented in appellants’ jurisdictional statement, as well 
as the question whether the Court of Appeals’ decision is suffi-
ciently final to permit this Court to take jurisdiction over the case 
under 28 U. S. C. § 1254(2) to review both questions presented. 
Rule 35 of the Rules of this Court prescribes the time for filing 
these supplemental briefs.

Apr il  20, 1987
Appeals Dismissed

No. 86-1350. 423 South  Salina  Street , Inc . v . City  of  
Syracuse  et  al . Appeal from Ct. App. N. Y. dismissed for 
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want of jurisdiction. Treating the papers whereon the appeal 
was taken as a petition for writ of certiorari, certiorari denied. 
Reported below: 68 N. Y. 2d 474, 503 N. E. 2d 63.

No. 86-1363. Wangrud  v . Oregon . Appeal from Ct. App. 
Ore. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied. Reported below: 81 Ore. App. 105, 723 P. 2d 
387.

No. 86-1403. Konig  v . Pick ing . Appeal from Ct. App. Cal., 
2d App. Dist., dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied.

No. 86-6427. Stevenso n  v . Departm ent  of  Labor  and  In -
dustr ial  Relations . Appeal from Int. Ct. App. Haw. dis-
missed for want of jurisdiction. Treating the papers whereon the 
appeal was taken as a petition for writ of certiorari, certiorari 
denied.

No. 86-1370. Automa tic  Music  & Vending  Corp , et  al . 
v. Michi gan  Liquo r  Contro l  Commis sio n . Appeal from Sup. 
Ct. Mich, dismissed for want of substantial federal question. 
Reported below: 426 Mich. 452, 396 N. W. 2d 204.

No. 86-1396. Baty  v . Orego n . Appeal from Ct. App. Ore. 
dismissed for want of substantial federal question. Reported 
below: 80 Ore. App. 153, 720 P. 2d 415.

No. 86-6008. James  v . Iowa . Appeal from Sup. Ct. Iowa dis-
missed for want of properly presented federal question. Re-
ported below: 393 N. W. 2d 465.

Certiorari Granted—Vacated and Remanded
No. 85-1839. Gallon  v . Levi n  Metals  Corp , et  al . C. A. 

9th Cir. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of West v. Conrail, ante, 
p. 35. Reported below: 779 F. 2d 1439.

No. 86-1207. Immigration  and  Naturalization  Service  
et  al . v. National  Center  for  Immi grants ’ Rights  et  al . 
C. A. 9th Cir. Certiorari granted, judgment vacated, and case 
remanded for further consideration in light of the Immigration Re-
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form and Control Act of 1986, Pub. L. 99-603. Reported below: 
791 F. 2d 1351.
Miscellaneous Orders

No.-------- . James  v . City  of  Troy  et  al . Motion to di-
rect the Clerk to file a petition for writ of certiorari out of time 
denied.

No.-------- . Hansen  v . City  of  San  Buenaventura . 
Motion of appellant to dispense with printing portions, of the 
appendix to the jurisdictional statement denied.

No. A-615 (86-6562). Mc Donald  v . Metropolitan  Govern -
ment  of  Nashv ille  and  David son  County , Tenness ee . 
Chan. Ct. Tenn., Davidson County. Application for temporary 
injunction and other relief, addressed to Justice  O’Connor  and 
referred to the Court, denied.

No. A-732. Linnas  v . Immigration  and  Naturalizati on  
Service . Application for stay of deportation, presented to Jus -
tice  Marshall , and by him referred to the Court, denied. The 
order heretofore entered by Just ice  Marsh all  on April 6, 1987, 
is vacated. Just ice  Brennan , Justi ce  Blackm un , and Jus -
tice  O’Connor  would grant the application for stay.

No. D-588. In  re  Dis barment  of  Speert . Disbarment en-
tered. [For earlier order herein, see 479 U. S. 958.]

No. D-599. In  re  Dis barment  of  Henry . Disbarment en-
tered. [For earlier order herein, see 479 U. S. 1026.]

No. D-601. In  re  Dis barment  of  Intini . Disbarment en-
tered. [For earlier order herein, see 479 U. S. 1026.]

No. D-607. In  re  Dis barment  of  Eimers . Disbarment en-
tered. [For earlier order herein, see 479 U. S. 1078.]

No. D-610. In  re  Dis barment  of  Lopez . Vincent Cabrera 
Lopez, of Chicago, Ill., having requested to resign as a member of 
the Bar of this Court, it is ordered that his name be stricken from 
the roll of attorneys admitted to practice before the Bar of this 
Court. The rule to show cause, heretofore issued on March 2, 
1987 [480 U. S. 902], is hereby discharged.

No. D-628. In  re  Dis barment  of  Brumf ield . It is or-
dered that H. Alva Brumfield III, of Baton Rouge, La., be sus-
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pended from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-629. In  re  Dis barment  of  Mirto . It is ordered that 
Peter G. Mirto, of Brooklyn, N. Y., be suspended from the prac-
tice of law in this Court and that a rule issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court.

No. 9, Orig. United  States  v . Louis iana  et  al . Supple-
mental Report of the Special Master on the Alabama and Missis-
sippi boundary cases is received and ordered filed. Exceptions to 
the Report, with supporting briefs, may be filed by the parties 
within 45 days. Replies thereto, if any, with supporting briefs, 
may be filed within 30 days. Justice  Marsh all  took no part in 
the consideration or decision of this order. [For earlier decision 
herein, see, e. g., 470 U. S. 93.]

No. 108, Orig. Nebraska  v . Wyoming  et  al . Motion of Wy-
oming for leave to file a counterclaim granted. Answers to the 
counterclaim may be filed within 60 days. [For earlier order 
herein, see 479 U. S. 1051.]

No. 85-1409. Bow en , Secret ary  of  Health  and  Human  
Service s  v . Yuckert . C. A. 9th Cir. [Certiorari granted, 476 
U. S. 1114.] Motion of respondent for leave to file a supplemen-
tal brief after argument granted. Motion of the Solicitor General 
for leave to file a supplemental brief after argument granted.

No. 86-337. Burlington  Northern  Railroad  Co . v . Okla -
homa  Tax  Commi ssi on  et  al . C. A. 10th Cir. [Certiorari 
granted, 479 U. S. 913.] Motion of respondents for leave to file 
a supplemental brief after argument granted.

No. 86-594. National  Labor  Relati ons  Board  et  al . v . 
United  Food  & Commercia l  Worke rs  Union , Local  23, 
AFL-CIO. C. A. 3d Cir. [Certiorari granted, 479 U. S. 1029.] 
Motion of the Solicitor General to dispense with printing the joint 
appendix granted.

No. 86-836. Hazel woo d  School  Distri ct  et  al . v . Kuhl - 
mei er  et  al . C. A. 8th Cir. [Certiorari granted, 479 U. S. 
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1053.] Motions of National School Boards Association et al. and 
School Board of Dade County, Florida, for leave to file briefs as 
amici curiae granted.

No. 86-863. Bowen , Secret ary  of  Health  and  Human  
Services  v . Kizer , Direc tor  of  Calif ornia  Departm ent  of  
Health  Servi ces , et  al . C. A. 9th Cir. [Certiorari granted, 
479 U. S. 1083.] Motion of respondents for divided argument 
denied.

No. 86-1108. Vermont  v . Cox . Sup. Ct. Vt. [Certiorari 
granted, 479 U. S. 1083.] Motion of respondent for leave to 
proceed further herein in forma pauperis denied. Henry Hinton, 
Esquire, of Montpelier, Vt., a member of the Bar of this Court, is 
invited to brief and argue this case in support of the judgment 
below as amicus curiae.

No. 86-6060. Yates  v . Aiken , Warden , et  al . Sup. Ct. 
S. C. [Certiorari granted, 480 U. S. 945.] Motion for appoint-
ment of counsel granted, and it is ordered that David I. Bruck, 
Esquire, of Columbia, S. C., be appointed to serve as counsel for 
petitioner in this case.

No. 86-6139. Watso n v . Fort  Worth  Bank  & Trust . 
C. A. 5th Cir. The Solicitor General is invited to file a brief 
in this case expressing the views of the United States limited to 
Question 1 presented by the petition.

No. 86-1545.
No. 86-6559.
No. 86-6607. 

pus denied.

In  re  Kowa lik ;
In  re  Troche ; and
In  re  Fixel . Petitions for writs of habeas cor-

Certiorari Granted
No. 86-805. Pinter  et  al . v . Dahl  et  al . C. A. 5th Cir. 

Certiorari granted. Reported below: 787 F. 2d 985.

No. 86-1217. Russonie llo  et  al . v . Olagues  et  al . C. A. 
9th Cir. Certiorari granted. In addition to the questions pre-
sented by the petition for writ of certiorari, the parties are invited 
to brief and argue the question of possible mootness. Reported 
below: 797 F. 2d 1511.
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Certiorari Denied. (See also Nos. 86-1350, 86-1363, 86-1403, and 
86-6427, supra.)

No. 85-1400. Contin ental  Baking  Co . v . Macon . C. A. 
6th Cir. Certiorari denied. Reported below: 779 F. 2d 1166.

No. 86-340. Local  710, Internati onal  Brotherhood  of  
Teamsters  v . Thoms en . C. A. 8th Cir. Certiorari denied. 
Reported below: 792 F. 2d 115.

No. 86-672. Trans  World  Airlines , Inc . v . Elis alde . 
C. A. 8th Cir. Certiorari denied. Reported below: 792 F. 2d 
114.

No. 86-715. Subclass  IV (Unitholders ) v . Fox  & Co. et  
al . C. A. 8th Cir. Certiorari denied. Reported below: 794 F. 
2d 318.

No. 86-765. Miss ouri  Pacifi c Railroa d Co . et  al . v . 
Evans . C. A. 8th Cir. Certiorari denied. Reported below: 795 
F. 2d 57.

No. 86-1022. Government  Developme nt  Bank  for  
Puerto  Rico  et  al . v . Lydia  de  Chouden s . C. A. 1st Cir. 
Certiorari denied. Reported below: 801 F. 2d 5.

No. 86-1024. Conf erence  of  State  Bank  Supe rvisors  et  
al . v. Board  of  Govern ors  of  the  Federal  Reserve  System  
et  al . C. A. 11th Cir. Certiorari denied. Reported below: 800 
F. 2d 1534.

No. 86-1080. Washington  Metrop olitan  Area  Trans it  
Authori ty  v . Brock , Secre tary  of  Labor . C. A. D. C. Cir. 
Certiorari denied. Reported below: 254 U. S. App. D. C. 190, 
796 F. 2d 481.

No. 86-1118. Cinnante  v. Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 799 F. 2d 842.

No. 86-1127. Wright  et  al . v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 797 F. 2d 245.

No. 86-1143. Ortega  et  al . v . Rowe  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 796 F. 2d 765.

No. 86-1163. Jones  et  al . v . Unite d  States . C. A. Fed. 
Cir. Certiorari denied. Reported below: 801 F. 2d 1334.
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No. 86-1187. Canisi us  College  v . Unite d  State s . C. A. 
2d Cir. Certiorari denied. Reported below: 799 F. 2d 18.

No. 86-1188. Burford  v . Commi ssi oner  of  Internal  Rev -
enue . C. A. 4th Cir. Certiorari denied. Reported below: 813 
F. 2d 400.

No. 86-1199. Kington  et  al . v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 801 F. 2d 733.

No. 86-1200. Roth  Steel  Tube  Co . v . Commis sion er  of  
Internal  Revenue . C. A. 6th Cir. Certiorari denied. Re-
ported below: 800 F. 2d 625.

No. 86-1213. Jimenez -Fuentes  et  al . v . Torres  Gaztam - 
bide , Secret ary  of  Hous ing  of  Puerto  Rico , et  al . C. A. 
1st Cir. Certiorari denied. Reported below: 807 F. 2d 236.

No. 86-1219. Lary  v . Republ ic  of  China . C. A. 11th Cir. 
Certiorari denied. Reported below: 800 F. 2d 265.

No. 86-1226. John  Morre ll  & Co. v. Local  Union  304A of  
the  Unite d  Food  & Commercia l  Workers , AFL-CIO, CLC, 
et  AL. C. A. 8th Cir. Certiorari denied. Reported below: 804 
F. 2d 457.

No. 86-1229. Garci a  v . Indiana . Sup. Ct. Ind. Certiorari 
denied. Reported below: 500 N. E. 2d 158.

No. 86-1232. Newt on  v . Unite d  States  et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 797 F. 2d 1370.

No. 86-1236. Ballam  v . United  State s . C. A. Fed. Cir. 
Certiorari denied. Reported below: 806 F. 2d 1017.

No. 86-1238. Dempsey  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 806 F. 2d 766.

No. 86-1239. County  of  Marip osa  et  al . v . United  
States . C. A. 9th Cir. Certiorari denied. Reported below: 
798 F. 2d 364.

No. 86-1248. Curtis  u  Illinoi s . Sup. Ct. Ill. Certiorari 
denied. Reported below: 113 Ill. 2d 136, 497 N. E. 2d 1004.

No. 86-1298. Wright  et  ux . v . Commi ssi oner  of  Internal  
Revenue . C. A. 9th Cir. Certiorari denied. Reported below: 
800 F. 2d 1146.
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No. 86-1333. National  Elevator  Industry , Inc . v . Inter -
natio nal  Union  of  Eleva tor  Constructors . C. A. 5th Cir. 
Certiorari denied. Reported below: 806 F. 2d 259.

No. 86-1344. Srour  v . United  Arab  Emira tes . C. A. 2d 
Cir. Certiorari denied. Reported below: 833 F. 2d 1003.

No. 86-1348. Chinako ol  v . Truste es  of  the  Calif ornia  
State  Univers iti es  and  Colleges  et  al . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 86-1355. Chirp ich  v . Minnes ota . Ct. App. Minn. 
Certiorari denied. Reported below: 392 N. W. 2d 34.

No. 86-1360. Constellati on  Lines , S. A., et  al . v . 
Karvel is . C. A. 2d Cir. Certiorari denied. Reported below: 
806 F. 2d 49.

No. 86-1361. Reynolds  v . Non  Bulow , by  her  Next  
Friends , Auerspe rg  et  al . C. A. 2d Cir. Certiorari denied. 
Reported below: 811 F. 2d 136.

No. 86-1365. Shaw  v . Winte r , Sherif f . C. A. 9th Cir. 
Certiorari denied. Reported below: 796 F. 2d 1124.

No. 86-1367. Adam  et  al . v . Brothe rhood  Railway  Car -
men  of  the  United  States  and  Canada  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 833 F. 2d 1002.

No. 86-1369. Matti ngly  v . Kentucky . Sup. Ct. Ky. Cer-
tiorari denied. Reported below: 722 S. W. 2d 288.

No. 86-1372. Soberat s  v. Florida . Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 500 So. 2d 157.

No. 86-1375. Harvey  v . Holt  Oil  & Gas  Corp , et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 801 F. 2d 
773.

No. 86-1378. Hanil  Bank  v . Michelm an , Trustee . C. A. 
9th Cir. Certiorari denied. Reported below: 799 F. 2d 532.

No. 86-1379. Moyer  v . Petty , Sherif f . C. A. 6th Cir. 
Certiorari denied. Reported below: 811 F. 2d 606.

No. 86-1385. Al -FAssi  v . Al -Fass i. Ct. App. Cal., 2d App. 
Dist. Certiorari denied.
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No. 86-1388. Comp ton  Community  College  Dis trict  et  
al . v. Northwes tern  National  Casualty  Co . et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 803 F. 2d 724.

No. 86-1390. Ohio  Citizens  for  Responsi ble  Energy , Inc . 
v. Nuclear  Regulator y  Commiss ion  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 803 F. 2d 258.

No. 86-1391. Russ ell  et  al . v . Supe rior  Court  of  Cali -
fornia , County  of  Los  Angeles  (Fraser , Real  Party  in  In -
teres t ). Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 86-1392. Phila delp hia  Fast  Food  Partnership  et  al . 
v. A. Copeland  Enterp rise s  et  al . C. A. 3d Cir. Certiorari 
denied. Reported below: 806 F. 2d 254.

No. 86-1393. Giss endaner  Mortgage  Co . et  al . v . Cen -
tral  Bank  of  the  South . Dist. Ct. App. Fla., 1st Dist. Cer-
tiorari denied. Reported below: 495 So. 2d 751.

No. 86-1397. Phillip s et  al . v . Amoco  Oil  Co . et  al . 
C. A. 11th Cir. Certiorari denied. Reported below: 799 F. 2d 
1464.

No. 86-1398. Dugger , Secretary , Florida  Depart ment  
of  Correcti ons  v . Johns on . Sup. Ct. Fla. Certiorari denied. 
Reported below: 498 So. 2d 938.

No. 86-1401. Beazle y  v . State  Bar  of  Georgia . Sup. Ct. 
Ga. Certiorari denied. Reported below: 256 Ga. 561, 350 S. E. 
2d 422.

No. 86-1402. Cameron  v . Fogar ty  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 806 F. 2d 380.

No. 86-1404. Miss ouri  Pacific  Railroa d Co . v . Besse . 
Sup. Ct. Mo. Certiorari denied. Reported below: 721 S. W. 2d 
740.

No. 86-1405. Bose  Corp . v . Consu mers  Union  of  United  
State s , Inc . C. A. 1st Cir. Certiorari denied. Reported 
below: 806 F. 2d 304.

No. 86-1407. Woodri ng  et  al . v . Mc Quade . Super. Ct. Pa. 
Certiorari denied. Reported below: 353 Pa. Super. 650, 506 A. 
2d 1341.
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No. 86-1412. Rosenbl oom  et  al . v . Rothberg . C. A. 3d 
Cir. Certiorari denied. Reported below: 808 F. 2d 252.

No. 86-1413. Stor ey  et  al . v . Georgia . Ct. App. Ga. 
Certiorari denied. Reported below: 181 Ga. App. 161, 351 S. E. 
2d 502.

No. 86-1418. Mc Donal d  v . Board  of  Equaliz ation  et  al . 
Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 86-1420. Mass achusetts  v . Lahti . Sup. Jud. Ct. 
Mass. Certiorari denied. Reported below: 398 Mass. 829, 501 
N. E. 2d 511.

No. 86-1423. Tinley  Park  Communit y Consol idat ed  
School  Dis trict  No . 146 et  al . v . Jennings . C. A. 7th Cir. 
Certiorari denied. Reported below: 796 F. 2d 962.

No. 86-1426. Tucker  v . Bennet t  et  al . C. A. 10th Cir. 
Certiorari denied.

No. 86-1437. Brumfi eld  v . Missi ssip pi State  Bar  Ass n . 
Sup. Ct. Miss. Certiorari denied. Reported below: 497 So. 2d 
800.

No. 86-1445. Firs t  Team  Auction , Inc . v . Firs t  State  
Bank  of  Clay  County . C. A. 11th Cir. Certiorari denied. 
Reported below: 808 F. 2d 60.

No. 86-1459. Law  Enforce ment  Insurance  Co ., Ltd , v . 
Corcoran , Super intendent  of  Insurance  of  the  State  of  
New  York , as  Liqui dator  of  Ideal  Mutual  Insurance  Co . 
C. A. 2d Cir. Certiorari denied. Reported below: 807 F. 2d 38.

No. 86-1460. Espens chied  v . Merit  Syste ms  Protection  
Board . C. A. Fed. Cir. Certiorari denied. Reported below: 
804 F. 2d 1233.

No. 86-1463. Corona  et  al . v . United  State s . C. A. 11th 
Cir. Certiorari denied. Reported below: 804 F. 2d 1568.

No. 86-1467. Stemer  v . Wayne  County  Departme nt  of  
Health  et  al . C. A. 6th Cir. Certiorari denied. Reported 
below: 798 F. 2d 471.

No. 86-1479. Ratclif f  v . Mc Keever  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 807 F. 2d 994.
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No. 86-1481. Holloway  et  ux . v . United  State s . C. A. 
6th Cir. Certiorari denied. Reported below: 798 F. 2d 175.

No. 86-1486. Tim merm ann  v . Unite d  State s . C. A. 4th 
Cir. Certiorari denied. Reported below: 806 F. 2d 258.

No. 86-1489. Mellett  v . Federal  Depo sit  Insurance  
Corporat ion  et  al . C. A. 8th Cir. Certiorari denied. Re-
ported below: 808 F. 2d 840.

No. 86-1494. Soris e v. United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 811 F. 2d 605.

No. 86-1500. Mobley  v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 804 F. 2d 1253.

No. 86-1504. Tranow ski  v . United  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 804 F. 2d 144.

No. 86-1525. Restrep o  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 804 F. 2d 1253.

No. 86-5959. Lovett  v . Delawar e . Sup. Ct. Del. Certio-
rari denied. Reported below: 516 A. 2d 455.

No. 86-5960. Andrew s  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 790 F. 2d 803.

No. 86-5967. Vincent  v . Blackburn , Warden . 30th Jud. 
Dist. Ct. La., Vernon Parish. Certiorari denied.

No. 86-6042. Howell  v . Dall as  County  Child  Welfar e  
Unit . Ct. App. Tex., 5th Dist. Certiorari denied. Reported 
below: 710 S. W. 2d 729.

No. 86-6085. Brooks  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 805 F. 2d 1036.

No. 86-6114. Price  v . United  State s . C. A. 11th Cir.
Certiorari denied. Reported below: 805 F. 2d 1041.

No. 86-6163. Grayson  v . United  State s . C. A. 3d Cir.
Certiorari denied. Reported below: 795 F. 2d 278.

No. 86-6170. Stock heime r  v . Unite d  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 807 F. 2d 610.

No. 86-6233. Rodri guez  v . Schwei ger  et  al . C. A. 7th 
Cir. Certiorari denied. Reported below: 796 F. 2d 930.
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No. 86-6279. Edward s  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 795 F. 2d 958.

No. 86-6295. Engle r  v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 806 F. 2d 425.

No. 86-6312. Hymen  v . Merit  Systems  Prote ction  Board . 
C. A. 9th Cir. Certiorari denied. Reported below: 799 F. 2d 
1421.

No. 86-6361. Shaw  v . United  State s . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 807 F. 2d 178.

No. 86-6362. Rueda -Gome z  v . United  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 798 F. 2d 1419.

No. 86-6369. Cox v. United  States . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 810 F. 2d 196.

No. 86-6373. Wall ace  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 800 F. 2d 1509.

No. 86-6376. Almanza  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 724 S. W. 2d 805.

No. 86-6378. Williams  v . Blackbur n , Warden . C. A. 5th 
Cir. Certiorari denied. Reported below: 808 F. 2d 1521.

No. 86-6382. Worthan  v . Armontrout , Warden . C. A. 
8th Cir. Certiorari denied. Reported below: 805 F. 2d 303.

No. 86-6383. Sullivan  v . Blackbur n , Warden , et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 804 F. 2d 
885.

No. 86-6390. Caldwell  v . Texas . Ct. App. Tex., 9th Dist. 
Certiorari denied. Reported below: 696 S. W. 2d 606.

No. 86-6391. Brennan  v . Griff eth  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 803 F. 2d 718.

No. 86-6394. Brown  v . Rice , Warden , et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 803 F. 2d 713.

No. 86-6398. Burne tt  v . Cox  et  al . Sup. Ct. Fla. Certio-
rari denied. Reported below: 494 So. 2d 1149.
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No. 86-6401. Skurdal  v . City  of  Billings , Montana . 
Sup. Ct. Mont. Certiorari denied. Reported below: 224 Mont. 
84, 730 P. 2d 371.

No. 86-6406. Berry  v . Moore , Direct or , Missou ri  De -
part ment  of  Corrections . C. A. 8th Cir. Certiorari denied. 
Reported below: 808 F. 2d 841.

No. 86-6408. Holl ey  v . Smith , Commis sione r , Alabama  
Departme nt  of  Corrections , et  al . C. A. 11th Cir. Certio-
rari denied. Reported below: 792 F. 2d 1046.

No. 86-6410. Reardon  et  al . v . Lopes , Commi ssi oner , 
Connecticut  Departme nt  of  Corrections , et  al . C. A. 2d 
Cir. Certiorari denied. Reported below: 806 F. 2d 39.

No. 86-6416. Gonzalez  v . New  York . App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 125 
App. Div. 2d 330, 508 N. Y. S. 2d 606.

No. 86-6417. Lay  v . Horan , Comm onwealth  Attorney . 
C. A. 4th Cir. Certiorari denied. Reported below: 806 F. 2d 
257.

No. 86-6420. Conway  v . Muncy , Warden . C. A. 4th Cir. 
Certiorari denied. Reported below: 808 F. 2d 834.

No. 86-6423. Bonds  v , Will is , Warden . C. A. 11th Cir. 
Certiorari denied.

No. 86-6424. Reed  v . Morton  et  al . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 808 F. 2d 837.

No. 86-6426. Rochon  v . Consolidated  Cons truc tion  Co . 
et  AL. Ct. App. La., 3d Cir. Certiorari denied. Reported 
below: 497 So. 2d 746.

No. 86-6428. Mraovic  v . Lynaugh , Interi m Direct or , 
Texas  Departme nt  of  Corrections . C. A. 5th Cir. Certio-
rari denied.

No. 86-6429. Mc Cone  v . Distr ict  Court  of  Albany  
County  et  al . C. A. 10th Cir. Certiorari denied.

No. 86-6434. Franklin  v . White , Superi ntendent , Algoa  
Correctional  Cent er . C. A. 8th Cir. Certiorari denied. 
Reported below: 803 F. 2d 416.
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No. 86-6437. Murvin  v . Kaye . C. A. 4th Cir. Certiorari 
denied. Reported below: 802 F. 2d 451.

No. 86-6438. Martin  v . Pere zous  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 810 F. 2d 1163.

No. 86-6439. Said  v . Southern  Calif ornia  Rapid  Transi t  
Dis trict . C. A. 9th Cir. Certiorari denied. Reported below: 
800 F. 2d 1145.

No. 86-6441. Wingo s  v . Illino is . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 141 Ill. App. 3d 1174, 503 
N. E. 2d 1214.

No. 86-6444. Cox v. Leeke , Commi ss ioner , South  Caro -
lina  Depa rtme nt  of  Corrections , et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 807 F. 2d 175.

No. 86-6446. Croghan  v . Farrier , Director , Iowa  De -
partment  of  Corrections , et  al . C. A. 8th Cir. Certiorari 
denied.

No. 86-6448. Randolph  v . Murray , Direct or , Virginia  
Departm ent  of  Corrections , et  al . C. A. 4th Cir. Certio-
rari denied. Reported below: 808 F. 2d 835.

No. 86-6450. Marsh all  v . Bauer . C. A. 4th Cir. Certio-
rari denied. Reported below: 803 F. 2d 1181.

No. 86-6454. Estupi nan  Paredes  v . United  State s . 
C. A. Uth Cir. Certiorari denied. Reported below: 798 F. 2d 
1418.

No. 86-6457. Mc Ghar  v . Koehler , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 811 F. 2d 606.

No. 86-6458. Zerman  v . Wolof sky  et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 794 F. 2d 686.

No. 86-6459. Belk  v . Chrans , Warden , et  al . C. A. 7th 
Cir. Certiorari denied.

No. 86-6460. Cardell e v . Delta  Air  Lines , Inc . C. A. 
11th Cir. Certiorari denied.

No. 86-6461. Moss v. Morris , Superi ntende nt , Southern  
Ohio  Correct ional  Facilit y , et  al . C. A. 6th Cir. Certio-
rari denied. Reported below: 805 F. 2d 1035.
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No. 86-6462. Teague  v . New  Mexic o . Ct. App. N. M. 
Certiorari denied.

No. 86-6464. Refi le  v . Pennsylvani a . Super. Ct. Pa. 
Certiorari denied. Reported below: 356 Pa. Super. 590, 512 
A. 2d 53.

No. 86-6468. Lynch  v . Unite d  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 800 F. 2d 765.

No. 86-6475. La Vergne  v . Holy  Name  Hospi tal . Super. 
Ct. N. J., App. Div. Certiorari denied.

No. 86-6478. Reeves  v . Lynaugh , Interim  Director , 
Texas  Department  of  Corre ction s . C. A. 5th Cir. Certio-
rari denied.

No. 86-6496. Comstock  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 805 F. 2d 1194.

No. 86-6498. Donoghue  v . Mass achus etts . App. Ct. 
Mass. Certiorari denied. Reported below: 23 Mass. App. 103, 
499 N. E. 2d 832.

No. 86-6504. Hamlor  v . Murray , Director , Virgi nia  De -
partmen t  of  Corrections . C. A. 4th Cir. Certiorari denied. 
Reported below: 809 F. 2d 785.

No. 86-6508. Richter  v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 813 F. 2d 399.

No. 86-6511. Vill aume  v. United  States  Departm ent  of  
Justi ce . C. A. 8th Cir. Certiorari denied. Reported below: 
804 F. 2d 498.

No. 86-6512. Westbr ook  v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 806 F. 2d 255.

No. 86-6527. Fay  v . United  State s . C. A. 8th Cir. Cer-
tiorari denied.

No. 86-6529. Bassf ord  v . United  State s . C. A. 1st Cir. 
Certiorari denied. Reported below: 812 F. 2d 16.

No. 86-6535. Vega  v . United  State s . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 812 F. 2d 713.
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No. 86-6538. Brewe r  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 807 F. 2d 895.

No. 86-6539. Walitw arangkul  v . United  State s . C. A. 
9th Cir. Certiorari denied. Reported below: 808 F. 2d 1352.

No. 86-6542. Al -Kurna  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 808 F. 2d 1072.

No. 86-6548. Thomas  v . United  States . Ct. App. D. C. 
Certiorari denied.

No. 86-49. American  Elect ric  Power  Co ., Inc ., et  al . v . 
Kentucky  Publi c  Service  Commi ssi on  et  al . C. A. 6th Cir. 
Motions of Edison Electric Institute and Eastern Utilities Asso-
ciates et al. for leave to file briefs as amici curiae granted. Cer-
tiorari denied. Reported below: 787 F. 2d 588.

No. 86-546. New  Orleans  Public  Service , Inc . v . City  of  
New  Orleans  et  al . C. A. 5th Cir. Motions of System En-
ergy Resources, Inc., Edison Electric Institute, National Associa-
tion of Regulatory Utility Commissioners, and Eastern Utilities 
Associates et al. for leave to file briefs as amici curiae granted. 
Certiorari denied. Reported below: 798 F. 2d 858.

No. 86-806. Patters on  et  al . v . Jose ph  et  al . C. A. 6th 
Cir. Motion of Prosecuting Attorneys Association of Michigan for 
leave to file a brief as amicus curiae granted. Certiorari denied. 
Justice  Whit e  and Justice  O’Connor  would grant certiorari. 
Reported below: 795 F. 2d 549.

No. 86-1082. Churc h  of  Scientology  of  Calif ornia  v . 
Wollers heim . Ct. App. Cal., 2d App. Dist. Motions of Na-
tional Association for the Advancement of Colored People and Na-
tional Council of Churches of Christ in the U. S. A. for leave to 
file briefs as amici curiae granted. Certiorari denied. Justi ce  
Brenn an  took no part in the consideration or decision of these 
motions and this petition.

No. 86-1116. Lewis , Direct or , Arizona  Departm ent  of  
Corrections , et  al . v . Chaney . C. A. 9th Cir. Motion of 
respondent for leave to proceed informa pauperis granted. Cer-
tiorari denied. Reported below: 801 F. 2d 1191.
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No. 86-1191. Warren  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Justice  White  would grant certiorari. Re-
ported below: 800 F. 2d 1316.

No. 86-1283. Kamea n  et  al . v . Local  363, Inte rnat ional  
Brothe rhood  of  Teams ters , Chauffeur s , Warehouseme n  
& Helpe rs  of  America , et  al . C. A. 2d Cir. Certiorari de-
nied. Justice  Whit e  would grant certiorari. Reported below: 
833 F. 2d 1002.

No. 86-1495. Gonza les  et  al . v . Sealy  et  al . C. A. 10th 
Cir. Certiorari denied. Just ice  Whit e  would grant certiorari.

No. 86-1346. Matc ha  et  ux . v . Mattox , Attor ney  Gen -
eral  of  Texas . Ct. App. Tex., 3d Dist. Motion of Legal Foun-
dation of America for leave to file a brief as amicus curiae 
granted. Certiorari denied. Reported below: 711 S. W. 2d 95.

No. 86-6377.
No. 86-6384.
No. 86-6471.
No. 86-6510.

Lusk  v . Florida . Sup. Ct. Fla.;
Romine  v . Georgia . Sup. Ct. Ga.;
Provenza no  v . Florida . Sup. Ct. Fla.; and
Lashley  v . Missouri . Ct. App. Mo., Eastern

Dist. Certiorari denied. Reported below: No. 86-6377, 498 So. 
2d 902; No. 86-6384, 256 Ga. 521, 350 S. E. 2d 446; No. 86-6471, 
497 So. 2d 1177; No. 86-6510, 721 S. W. 2d 31.

Just ice  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.
Rehearing Denied

No. 85-998. United  States  v . Dunn , 480 U. S. 294;
No. 85-1277. School  Board  of  Nas sa u  County , Florida , 

et  al . v. Arline , 480 U. S. 273;
No. 85-6461. Martin  u  Ohio , 480 U. S. 228;
No. 85-6783. Wright  v . Illinois , 479 U. S. 1101;
No. 85-7232. Cargill  v . Georgia , 479 U. S. 1101;
No. 86-969. Kanarek  v . Wambaugh  et  al ., 479 U. S. 1089; 

and
No. 86-1113. Bergm an  et  ux . v . Commi ssi oner  of  Inter -

nal  Revenue , 479 U. S. 1092. Petitions for rehearing denied.
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No. 86-5207.
No. 86-5434.
No. 86-5906.
No. 86-5991.
No. 86-5994.
No. 86-6022.

U. S. 1095;
No. 86-6030.

Morgan  v . Illi nois , 479 U. S. 1101;
Olin ger  v . Illi nois , 479 U. S. 1101;
Szabo  v . Illinois , 479 U. S. 1101;
Mulligan  v . Kemp , Warden , 480 U. S. 911;
Brooks  v . Ohio , 479 U. S. 1101;

Barritt  v. Bordenkircher , Warden , 479

Wilkie  v . Foltz , Regional  Adminis trator ,
Michiga n  Depar tment  of  Corrections , 479 U. S. 1095;

No. 86-6072. Dunlap  v . Besh ear , Attorney  Gene ral  of  
Kentucky , et  al ., 479 U. S. 1097;

No. 86-6098. Green  v . United  States  Dis trict  Court  for  
the  Northern  Dis trict  of  California , 479 U. S. 1098;

No. 86-6123. In  re  Johl , 479 U. S. 1082;
No. 86-6168. David  v . American  Telep hone  & Tele graph  

Co. et  al ., 480 U. S. 909;
No. 86-6200. Strange  v . Brown , Warden , et  al ., 480 

U. S. 921;
No. 86-6210. Oliver  v . Dugger , Secretary , Florida  

Department  of  Corrections , 480 U. S. 921;
No. 86-6218. Jones  v . Zimme rman , Superi ntendent , 

State  Correcti onal  Instit ution  and  Correcti onal  Di-
agnost ic  Class ifi cati on  Center  at  Graterf ord , 480 U. S. 
909; and

No. 86-6246. Hanner  v . Miss iss ipp i et  al ., 480 U. S. 921.
Petitions for rehearing denied.

No. 86-5210. Lightfoot  v . White , Warden , et  al ., 479
U. S. 964. Motion for leave to file petition for rehearing denied.

Apri l  27, 1987
Appeals Dismissed

No. 86-1295. Ashland  Oil , Inc . v . Rose , State  Tax  Com -
mis si oner  of  West  Virginia . Appeal from Sup. Ct. App. 
W. Va. Motion of Committee on State Taxation of the Council of 
State Chambers of Commerce for leave to file a brief as amicus 
curiae granted. Appeal dismissed for want of a final judgment. 
Reported below:----- W. Va.------ , 350 S. E. 2d 531.

No. 86-1452. Stick  v . Court  of  Appeal  of  California , 
First  Appellate  Distri ct , et  al . Appeal from C. A. 9th Cir. 
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dismissed for want of jurisdiction. Treating the papers whereon 
the appeal was taken as a petition for writ of certiorari, certiorari 
denied. Reported below: 805 F. 2d 1039.

No. 86-6474. Robinson , by  his  Mother  and  Next  Friend , 
Robinson  v . Unite d  States . Appeal from C. A. D. C. Cir. dis-
missed for want of jurisdiction. Treating the papers whereon 
the appeal was taken as a petition for writ of certiorari, certiorari 
denied.

No. 86-1456. Pyzer , Executr ix  of  the  Esta te  of  Pyzer  
v. Perry  et  al . Appeal from Ct. App. Cal., 1st App. Dist., 
dismissed for want of substantial federal question. Just ice  
Blackm un  would note probable jurisdiction and set case for oral 
argument.

No. 86-1478. White  Plain s  Automo tive  Supp ly  Co ., Inc ., 
et  al . v. City  of  Peekskill . Appeal from Ct. App. N. Y. dis-
missed for want of substantial federal question. Reported below: 
68 N. Y. 2d 933, 502 N. E. 2d 1006.

No. 86-1586. Bomhardt  v . Maryland . Appeal from Ct. Sp. 
App. Md. dismissed for want of jurisdiction. Reported below: 68 
Md. App. 723.

Vacated and Remanded on Appeal
No. 86-344. Ohio  et  al . v . Flee t  Aerosp ace  Corp , et  al . 

Appeal from C. A. 6th Cir. Motion of North American Securi-
ties Administrators Association, Inc., for leave to file a brief as 
amicus curiae granted. Judgment vacated and case remanded 
for further consideration in light of CTS Corp. v. Dynamics Cor-
poration of America, ante, p. 69. Reported below: 796 F. 2d 135.

Certiorari Granted—Reversed and Remanded. (See No. 86-1381, 
ante, p. 400.)

Certiorari Granted—Vacated and Remanded
No. 85-6430. Sanders  v . Lane , Direct or , Illi nois  De -

par tment  of  Corre ction s , et  al . C. A. 7th Cir. Motion of 
petitioner for leave to proceed in forma pauperis and certiorari 
granted. Judgment vacated and case remanded for further con-
sideration in light of Cruz v. New York, ante, p. 186. Reported 
below: 779 F. 2d 54.
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No. 85-6925. Pickett  et  al . v . Illinoi s . App. Ct. Ill., 1st 
Dist. Motion of petitioners for leave to proceed in forma paupe-
ris and certiorari granted. Judgment vacated and case remanded 
for further consideration in light of Cruz v. New York, ante, 
p. 186. Reported below: 137 Ill. App. 3d 1155, 499 N. E. 2d 176.

No. 86-6105. Puiatti  v. Florida . Sup. Ct. Fla. Motion of 
petitioner for leave to proceed in forma pauperis and certiorari 
granted. Judgment vacated and case remanded for further con-
sideration in light of Cruz v. New York, ante, p. 186. Reported 
below: 495 So. 2d 128.
Miscellaneous Orders

No. A-770. Roberts  v . Unite d  State s . Application to con-
tinue stay and for other relief, presented to Justice  Powel l , and 
by him referred to the Court, denied. The order heretofore en-
tered by Justice  Powel l  on April 21, 1987, is vacated. Justi ce  
Stevens , Just ice  O’Connor , and Justice  Scali a  would grant 
the application.

No. D-614. In  re  Disb arment  of  Briggs . Due to mistaken 
identity, the order entered March 9, 1987 [480 U. S. 914], sus-
pending William Leon Briggs, of Fort Wayne, Ind., from the prac-
tice of law in this Court is vacated and the rule to show cause 
issued on that date is discharged.

No. D-630. In  re  Disb arment  of  Allen . It is ordered that 
William Slater Allen, Jr., of Providence, R. I., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-631. In  re  Disbarm ent  of  Burke . It is ordered that 
Thomas John Burke, of Naperville, Ill., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. 85-1589. Iowa  Mutual  Insurance  Co . v . La Plante  et  
al ., 480 U. S. 9. Motion of respondents to retax costs granted.

No. 86-228. Kungys  v . Unite d  States . C. A. 3d Cir. [Cer-
tiorari granted, 479 U. S. 947.] Motion of petitioner for leave 
to file a reply brief to the briefs of the amici curiae denied.
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No. 86-327. Mullins  Coal  Co ., Inc . of  Virgini a , et  al . 
v. Direct or , Office  of  Workers ’ Comp ens atio n  Programs , 
Unit ed  State s  Departme nt  of  Labor , et  al . C. A. 4th Cir. 
[Certiorari granted, 479 U. S. 1029.] Motion of the Solicitor Gen-
eral for divided argument granted.

No. 86-1406. Puerto  Rico  Departme nt  of  Consumer  Af -
fair s  et  al  v. Isla  Petrol eum  Corp , et  al . Temp. Emerg. 
Ct. App. Motions of New York et al. and Asociación de Detallis-
tas de Gasoline de Puerto Rico for leave to file briefs as amici 
curiae granted. The Solicitor General is invited to file a brief 
in this case expressing the views of the United States. Justice  
O’Connor  took no part in the consideration or decision of these 
motions and this order.
Certiorari Denied. (See also Nos. 86-1452 and 86-6474, supra.)

No. 85-1840. Archer -Daniels -Midland  Co . et  al . v . 
United  States . C. A. 8th Cir. Certiorari denied. Reported 
below: 785 F. 2d 206.

No. 86-884. Gramenos  v . Jew el  Cos ., Inc ., et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 797 F. 2d 432.

No. 86-1085. Pagel  v . California . App. Dept., Super. Ct. 
Cal., Orange County. Certiorari denied. Reported below: 186 
Cal. App. 3d Supp. 1, 232 Cal. Rptr. 104.

No. 86-1134. VGS Corp ., dba  Southla nd  Oil  Co ., et  al . 
v. United  States  Departm ent  of  Energy  et  al . Temp. 
Emerg. Ct. App. Certiorari denied. Reported below: 808 F. 2d 
842.

No. 86-1174. Holmberg  v . Morris ette  et  al . C. A. 8th 
Cir. Certiorari denied. Reported below: 800 F. 2d 205.

No. 86-1211. Reid  v . Unit ed  States . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 803 F. 2d 714.

No. 86-1288. Krutz  v . Ohio . Sup. Ct. Ohio. Certiorari de-
nied. Reported below: 28 Ohio St. 3d 36, 502 N. E. 2d 210.

No. 86-1312. Absher  et  al . v . United  States . C. A. Fed. 
Cir. Certiorari denied. Reported below: 805 F. 2d 1025.

No. 86-1334. Skevin  v . Suprem e Court  of  New  Jersey . 
Sup. Ct. N. J. Certiorari denied. Reported below: 104 N. J. 
476, 517 A. 2d 852.
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No. 86-1421. Octopi , Inc ., et  al . v . Courtney . C. A. 7th 
Cir. Certiorari denied. Reported below: 807 F. 2d 594.

No. 86-1428. Phoenix  New spape rs , Inc ., et  al . v . Bos -
wel l  et  al . Sup. Ct. Ariz. Certiorari denied. Reported 
below: 152 Ariz. 9, 730 P. 2d 186.

No. 86-1434. Chevron  U. S. A. Inc . v . JHJ Limite d I. 
C. A. 5th Cir. Certiorari denied. Reported below: 806 F. 2d 82.

No. 86-1446. Punton  v . City  of  Seatt le . C. A. 9th Cir. 
Certiorari denied. Reported below: 805 F. 2d 1378.

No. 86-1448. Chancey  v . Georgi a . Sup. Ct. Ga. Certio-
rari denied. Reported below: 256 Ga. 415, 349 S. E. 2d 717.

No. 86-1453. Zenit h  Radio  Corp , et  al . v . Matsu shi ta  
Electric  Industri al  Co ., Ltd ., et  al . C. A. 3d Cir. Certio-
rari denied. Reported below: 807 F. 2d 44.

No. 86-1455. Marcoccio  et  al . v . Crossm an  et  al . C. A. 
1st Cir. Certiorari denied. Reported below: 806 F. 2d 329.

No. 86-1458. Vaden  v . Virgin ia . Sup. Ct. Va. Certiorari 
denied.

No. 86-1462. Potenze  et  al . v . New  York  Ship pin g  Ass n ., 
Inc ., et  al . C. A. 2d Cir. Certiorari denied. Reported below: 
804 F. 2d 235.

No. 86-1477. Credit  Managers  Associ ation  of  Souther n  
Calif orni a  v . Kennesaw  Life  & Accid ent  Insurance  Co . 
C. A. 11th Cir. Certiorari denied. Reported below: 800 F. 2d 
1542.

No. 86-1482. Kier  v . Commercial  Union  Insur ance  Cos . 
C. A. 7th Cir. Certiorari denied. Reported below: 808 F. 2d 
1254.

No. 86-1484. Tip Top  Farms , Inc ., et  al . v . Dairylea  Co -
opera tive , Inc . Ct. App. N. Y. Certiorari denied. Reported 
below: 69 N. Y. 2d 625, 503 N. E. 2d 692.

No. 86-1485. Township  of  Edison , New  Jerse y  v . Skevo - 
filax  et  al . C. A. 3d Cir. Certiorari denied. Reported 
below: 810 F. 2d 378.
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No. 86-1491. Pointo n  v. Oklahoma  et  al . Ct. App. Okla. 
Certiorari denied.

No. 86-1515. Hing  et  ux . v . Mc Elhan on  et  ux . Sup. Ct. 
Ariz. Certiorari denied. Reported below: 151 Ariz. 403, 728 
P. 2d 273.

No. 86-1535. Carter  v . Puryear  et  al . C. A. 4th Cir.
Certiorari denied. Reported below: 790 F. 2d 83.

No. 86-1550. Posner  v . United  State s . C. A. 9th Cir.
Certiorari denied. Reported below: 806 F. 2d 264.

No. 86-1558. Gant  v . United  State s . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 808 F. 2d 55.

No. 86-1580. Gonzalez -Calle s  v . Unite d  State s . C. A. 
5th Cir. Certiorari denied. Reported below: 808 F. 2d 55.

No. 86-1582. Guzzino  et  al . v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 810 F. 2d 687.

No. 86-5361. Washi ngton  v . United  States . Ct. App.
D. C. Certiorari denied. Reported below: 470 A. 2d 729.

No. 86-5744.
No. 86-5745.
No. 86-5746.

C. A. 11th Cir. 
1019.

King  v . United  States ;
Martin  u  United  State s ; and

Taylor , aka  Roberts  v . United  States .
Certiorari denied. Reported below: 792 F. 2d

No. 86-6248. Kabat  v . Unit ed  State s . C. A. 8th Cir.
Certiorari denied. Reported below: 797 F. 2d 580.

No. 86-6319. Moone y  v . Quinlan  et  al . C. A. 3d Cir.
Certiorari denied. Reported below: 802 F. 2d 447.

No. 86-6387. Burns  v . Edwards . C. A. 6th Cir. Certiorari 
denied. Reported below: 810 F. 2d 200.

No. 86-6397. Lope z  v . United  State s ; and
No. 86-6589. Nadir  et  al . v . United  States . C. A. 9th 

Cir. Certiorari denied. Reported below: 803 F. 2d 969.
No. 86-6469. Ward  v . Michi gan . Sup. Ct. Mich. Certio-

rari denied.
No. 86-6476. Blandin  v . United  States . C. A. 1st Cir. 

Certiorari denied. Reported below: 809 F. 2d 75.



ORDERS 1031

481 U. S. April 27, 1987

No. 86-6483. Mc Harris  v . Spe ars , Warden , et  al . C. A. 
11th Cir. Certiorari denied.

No. 86-6484. Stallworth  v . Detroi t  Board  of  Educat ion  
et  al . C. A. 6th Cir. Certiorari denied. Reported below: 810 
F. 2d 203.

No. 86-6486. Smit h  v . Illinois . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 142 Ill. App. 3d 1171, 504 
N. E. 2d 548.

No. 86-6488. Contreras  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 805 F. 2d 1108.

No. 86-6489. Mars  v . Dugger , Secre tary , Florida  De -
par tme nt  of  Correcti ons , et  al . Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 500 So. 2d 153.

No. 86-6492. Holt  v . Indiana . Sup. Ct. Ind. Certiorari 
denied. Reported below: 481 N. E. 2d 1324.

No. 86-6493. Schloma nn  v . Mc Steen  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 805 F. 2d 1036.

No. 86-6494. Bewley  v . Colem an . Sup. Ct. Okla. Certio-
rari denied.

No. 86-6495. Kimble  v . Bunnell . C. A. 9th Cir. Certio-
rari denied.

No. 86-6518. Amaro  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 816 F. 2d 284.

No. 86-6533. Madso n  v . Bowen , Secretary  of  Health  
and  Human  Servic es . C. A. 10th Cir. Certiorari denied.

No. 86-6534. Mc Coy  v . Zim merm an , Superi ntendent , 
State  Correcti onal  Instit ution  and  Corre cti onal  Di-
agnostic  and  Classif ication  Center  at  Grate rford , et  al . 
C. A. 3d Cir. Certiorari denied.

No. 86-6536. De Marco  v . Black she ar  et  al . C. A. 2d 
Cir. Certiorari denied. Reported below: 810 F. 2d 1160.

No. 86-6540. Clark son  v . Inte rnal  Revenu e  Service  et  
al . C. A. 11th Cir. Certiorari denied. Reported below: 811 F. 
2d 1396.
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No. 86-6553. Hess  v . United  State s . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 805 F. 2d 1039.

No. 86-6555. Brown  v . Unit ed  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 812 F. 2d 713.

No. 86-6556. Acosta  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 807 F. 2d 178.

No. 86-6558. Martine z  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 808 F. 2d 1050.

No. 86-6560. Schiek  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 806 F. 2d 943.

No. 86-6564. May  v . Pro -Guard , Inc . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 810 F. 2d 202.

No. 86-6571. Silas  v . Kerby , Warden . C. A. 10th Cir. 
Certiorari denied.

No. 86-6574. Pompe y  v . United  State s . C. A. 10th Cir. 
Certiorari denied.

No. 86-6575. Brown  v . Unite d  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 808 F. 2d 841.

No. 86-6584. Redmond  v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 803 F. 2d 438 and 804 F. 
2d 146.

No. 86-6590. Pric e v . Unit ed  State s . C. A. 10th Cir. 
Certiorari denied.

No. 86-6595. Hays  v . United  State s . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 810 F. 2d 1163.

No. 86-6614. Jordan  v . United  States . C. A. D. C. Cir. 
Certiorari denied. Reported below: 258 U. S. App. D. C. 143, 
810 F. 2d 262.

No. 86-267. Raven ’s Hollow , Ltd ., et  al . v . Unite d  
State s . C. A. 4th Cir. Certiorari denied. Justice  White  
would grant certiorari. Reported below: 783 F. 2d 450.

No. 86-1257. Smit h  v . United  State s ; and Stevenson  v . 
United  State s . C. A. 9th Cir. Certiorari denied. Justi ce  
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Brennan  and Justice  Mars hall  would grant the petition for 
writ of certiorari and reverse the judgments of conviction. Re-
ported below: 795 F. 2d 841 (first case); 807 F. 2d 178 (second 
case).

No. 86-1302. Thigpen , Commi ss ioner , Miss iss ipp i Depart -
men t  of  Correcti ons , et  al . v . Pruett . C. A. 5th Cir. Mo-
tion of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 805 F. 2d 1032.

No. 86-1409. Internati onal  Union , United  Mine  Work -
ers  of  America , et  al . v . A. T. Mass ey  Coal  Co ., Inc ., et  al . 
C. A. 4th Cir. Certiorari denied. Just ice  Powell  took no part 
in the consideration or decision of this petition. Reported below: 
799 F. 2d 142.

No. 86-6303. Pierre , aka  Selby  v . Shulsen , Warden , et  
al . C. A. 10th Cir.;

No. 86-6472. Spranger  v . India na . Sup. Ct. Ind.;
No. 86-6604. Martin  v . Dugger , Secre tary , Florida  De -

part ment  of  Correcti ons . Sup. Ct. Fla.; and
No. 86-6653. Cochran  v . Alabama . Sup. Ct. Ala. Certio-

rari denied. Reported below: No. 86-6303, 802 F. 2d 1282; 
No. 86-6472, 498 N. E. 2d 931; No. 86-6604, 497 So. 2d 872; 
No. 86-6653, 500 So. 2d 1064.

Just ice  Brennan  and Justi ce  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

Rehearing Denied
No. 85-1094. Hopfmann  et  al . v . Connolly  et  al ., 479 

U. S. 1023;
No. 85-1217. City  of  Spri ngfield , Mass achuset ts  v . 

Kibb e , Admini strat rix  of  the  Estate  of  Thurston , 480 
U. S. 257;

No. 85-1485. Walker  v . Ohio , 480 U. S. 916; and
No. 86-5307. Willi ams  v . Ohio , 480 U. S. 923. Petitions for 

rehearing denied.
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No. 86-5701. Griff in  v . Martin , Warden , et  al ., 480 U. S.
919;

No. 86-5953. Scott  v . Ohio , 480 U. S. 923;
No. 86-6147. Russe ll  v . Garraghty , Warden , et  al ., 479

U. S. 1100;
No. 86-6206. Mahdav i v . Shirani , 480 U. S. 921;
No. 86-6256. Henry  v . Merit  System s  Protection  Board , 

480 U. S. 922;
No. 86-6268. Starkes  v . Lynaugh , Interim  Direct or , 

Texas  Depa rtme nt  of  Corrections , 480 U. S. 937;
No. 86-6341. Hill  v . Lynaugh , Interim  Direct or , Texas  

Departme nt  of  Corrections , 480 U. S. 939; and
No. 86-6345. Montgomer y  v . Internal  Revenue  Service , 

480 U. S. 939. Petitions for rehearing denied.

May  4, 1987
Appeals Dismissed

No. 86-1297. Backlund  v . Board  of  Commi ssi oners  of  
King  County  Hosp ital  Dis trict  No . 2. Appeal from Sup. Ct. 
Wash, dismissed for want of substantial federal question. Re-
ported below: 106 Wash. 2d 632, 724 P. 2d 981.

No. 86-1342. La Valle  et  al . v . Canary  et  al .; and Lack  
et  al . v. Canary  et  al . Appeals from App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept., dismissed for want of substantial federal 
question. Reported below: 123 App. Div. 2d 730, 507 N. Y. S. 2d 
412 (first case); 123 App. Div. 2d 729, 507 N. Y. S. 2d 606 (second 
case).

No. 86-1457. Bankers  Trust  New  York  Corp , et  al . v . 
Depart ment  of  Fina nce  of  the  City  of  New  York  et  al . 
Appeal from App. Div., Sup. Ct. N. Y., 1st Jud. Dept., dismissed 
for want of properly presented federal question. Reported below: 
120 App. Div. 2d 992, 502 N. Y. S. 2d 567.
Certiorari Granted—Vacated and Remanded

No. 85-1292. M. C. C. of  Florida , Inc ., et  al . v . United  
States  et  al . C. A. 11th Cir. Certiorari granted, judgment 
vacated, and case remanded for further consideration in light of 
Tull v. United States, ante, p. 412. Reported below: 772 F. 2d 
1501.

No. 86-6263. Petty  v . Unite d State s . C. A. 8th Cir. 
Certiorari granted limited to Question i presented by the petition, 
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judgment vacated, and case remanded for further consideration in 
light of the position presently asserted by the Solicitor General in 
his brief filed April 13, 1987. In all other respects the petition for 
writ of certiorari is denied. Reported below: 798 F. 2d 1157.

Miscellaneous Orders
No. A-727. Black  v . Unite d  State s . Application for bail 

pending appeal, addressed to Justice  Blackm un  and referred to 
the Court, denied.

No. A-786. Rector  v . Texas . Application to continue stay 
of mandate of the Court of Criminal Appeals of Texas, presented 
to Justice  White , and by him referred to the Court, granted 
pending the filing of a petition for writ of certiorari on or before 
June 3, 1987. In the event the petition for writ of certiorari is 
filed by that date, this order is to continue pending final dispo-
sition by this Court of the petition for writ of certiorari.

No. D-606. In  re  Disbarm ent  of  Knowl es . Disbarment 
entered. [For earlier order herein, see 479 U. S. 1078.]

No. D-615. In  re  Dis barment  of  Abrah ams . Disbarment 
entered. [For earlier order herein, see 480 U. S. 914.]

No. D-632. In  re  Disbarm ent  of  Whitte d . It is ordered 
that Earl Whitted, Jr., of Goldsboro, N. C., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. 86-6124. Bennett  v . Arkan sas . Sup. Ct. Ark. The 
Solicitor General is invited to file a brief in this case expressing 
the views of the United States.

No. 86-6442. Liegl  v . Webb , Acting  Commis si oner , New  
York  State  Department  of  Social  Servi ces , et  al . C. A. 
2d Cir. Motion of petitioner for leave to proceed in forma paupe-
ris denied. Petitioner is allowed until May 26, 1987, within which 
to pay the docketing fee required by Rule 45(a) and to submit a 
petition in compliance with Rule 33 of the Rules of this Court.

Just ice  Brennan , Justi ce  Marsh all , Justice  Blackm un , 
and Justice  Stevens , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would deny the petition for writ of certiorari 
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without reaching the merits of the motion to proceed in forma 
pauperis.
Probable Jurisdiction Noted

No. 86-1471. Lyng , Secre tary  of  Agricu lture  v . Inter -
national  Union , United  Auto mobi le , Aeros pace  & Agri -
cult ural  Impl ement  Workers  of  Ameri ca , UAW, et  al . 
Appeal from D. C. D. C. Probable jurisdiction noted. Reported 
below: 648 F. Supp. 1234.
Certiorari Granted

No. 86-1146. Bow en , Secret ary  of  Health  and  Human  
Services  v . Galbreath . C. A. 8th Cir. Certiorari granted. 
Reported below: 799 F. 2d 370.

No. 86-1419. Oregon  Depart ment  of  Human  Res ources  
et  al . v. Coos Bay  Care  Cente r  et  al . C. A. 9th Cir. Cer-
tiorari granted. Reported below: 803 F. 2d 1060.

No. 86-1013. Lyng , Secret ary  of  Agricul ture , et  al . v . 
Northw est  Indian  Cemet ery  Protec tive  Ass n , et  al . 
C. A. 9th Cir. Motion of Howenquet Community Association 
et al. for leave to file a brief as amici curiae granted. Certiorari 
granted. Reported below: 795 F. 2d 688.
Certiorari Denied. (See also No. 86-6263, supra.)

No. 86-61. Commonw ealth  Electric  Co . v . Department  
of  Publi c  Util iti es  of  the  Common wealth  of  Mass achu -
setts . Sup. Jud. Ct. Mass. Certiorari denied. Reported 
below: 397 Mass. 361, 491 N. E. 2d 1035.

No. 86-175. Norfo lk  & West ern  Railw ay  Co . v . Broth -
erhood  of  Mainte nance  of  Way  Employes  et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 795 F. 2d 1169.

No. 86-353. Consoli dated  Rail  Corporation  v . Brothe r -
hood  of  Maintenance  of  Way  Empl oye s et  al . C. A. 2d 
Cir. Certiorari denied. Reported below: 792 F. 2d 303.

No. 86-503. Richmond , Fredericks burg  & Potom ac  Rail -
road  Co. v. Brothe rhood  of  Maintenance  of  Way  Em-
ployes . C. A. 4th Cir. Certiorari denied. Reported below: 
795 F. 2d 1161.

No. 86-849. Woodrick  v. Hungerford  et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 800 F. 2d 1413.
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No. 86-1119. Drayton  et  al ., as  Escrow  Agents  of  the  
Delaw are  & Bound  Brook  Railroa d  Co . v . Unit ed  State s . 
C. A. 3d Cir. Certiorari denied. Reported below: 801 F. 2d 117.

No. 86-1149. Cunningham  et  ux . v . United  States . 
C. A. 6th Cir. Certiorari denied. Reported below: 804 F. 2d 58.

No. 86-1220. Delaw are  & Hudson  Railway  Co . v . Broth -
erhood  of  Maintenance  of  Way  Empl oyes . C. A. 1st Cir. 
Certiorari denied. Reported below: 803 F. 2d 1228.

No. 86-1224. Pion  v . Off ice  of  Person nel  Managem ent . 
C. A. Fed. Cir. Certiorari denied.

No. 86-1281. Qume  Corp . v . United  States  Interna -
tional  Trade  Commis si on  et  al . C. A. Fed. Cir. Certiorari 
denied. Reported below: 809 F. 2d 787.

No. 86-1327. Medallion  Kitchens , Inc . v . National  
Labor  Relations  Board  et  al . C. A. 8th Cir. Certiorari 
denied. Reported below: 806 F. 2d 185.

No. 86-1364. Ferre  v . Florida  ex  rel . Reno , State  At -
torney  for  the  Eleventh  Judicial  Circu it  of  Florida . 
Sup. Ct. Fla. Certiorari denied. Reported below: 494 So. 
2d 214.

No. 86-1433. Estate  of  Larkins , by  his  Admini st ratrix , 
Larkin s  v . Farrell  Lines , Inc . C. A. 4th Cir. Certiorari de-
nied. Reported below: 806 F. 2d 510.

No. 86-1438.
No. 86-6209.
No. 86-6336.
No. 86-6544.

Dennis  v . United  States ;
Cohen  v . Unite d  States ;
Hurley  v . United  States ; and
Jenni ngs  v . United  States . C. A. 11th Cir.

Certiorari denied. Reported below: 786 F. 2d 1029 and 804 F. 2d 
1208.

No. 86-1450. Palandjian  v . Pahlavi . C. A. 1st Cir. Cer-
tiorari denied. Reported below: 808 F. 2d 1513.

No. 86-1469. Alabama  v . Geesl in . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 505 So. 2d 1248.

No. 86-1473. Wils on , Indiv idua lly , and  as  Pers onal  
Repres entativ e  of  the  Estate  of  Wilson , and  as  Guard -
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ian  of  Wilson  et  al . v . Burlington  Northern  Railr oad  Co . 
C. A. 10th Cir. Certiorari denied. Reported below: 804 F. 
2d 607.

No. 86-1483. Reetz  v . Kinsma n  Marine  Transit  Co . Ct. 
App. Mich. Certiorari denied.

No. 86-1487. Saylor  v . Nebraska . Sup. Ct. Neb. Certio-
rari denied. Reported below: 223 Neb. 694, 392 N. W. 2d 789.

No. 86-1492. Hosp ital  Corporation  of  America  v . Fed -
eral  Trade  Commis si on . C. A. 7th Cir. Certiorari denied. 
Reported below: 807 F. 2d 1381.

No. 86-1499. Emberton  et  al ., dba  Emberton  Machine  & 
Tool , Inc . v . Count y  of  San  Diego . Ct. App. Cal., 4th App. 
Dist. Certiorari denied. Reported below: 186 Cal. App. 3d 268, 
230 Cal. Rptr. 572.

No. 86-1506. Dykes  v . National  Gypsum  Co . C. A. 6th 
Cir. Certiorari denied. Reported below: 801 F. 2d 810.

No. 86-1509. Bowe ns  et  al . v . Board  of  Law  Examin ers  
of  the  State  of  North  Carolina  et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 804 F. 2d 1250.

No. 86-1530. Aetna  Casualty  & Surety  Co . et  al . v . Se -
curity  Forces , Inc ., et  al . Ct. App. S. C. Certiorari de-
nied. Reported below: 290 S. C. 20, 347 S. E. 2d 903.

No. 86-1565. Bauer  v . Bosley , Clerk  of  the  Circ uit  
Court , City  of  St . Louis , Missour i, et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 802 F. 2d 1058.

No. 86-1596. Bazan  et  al . v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 807 F. 2d 1200.

No. 86-1611. Nichols  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 808 F. 2d 660.

No. 86-5282. Diamon d  ét  al . v . Blinz inger  et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 789 F. 2d 474.

No. 86-6205. Thomp kins  v . Georgia . Ct. App. Ga. Certio-
rari denied. Reported below: 180 Ga. App. 473, 349 S. E. 2d 768.

No. 86-6223. Frederick  v . Warwze szac k  et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 792 F. 2d 144.
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No. 86-6235. Sasso unian  v . Califo rnia . Ct. App. Cal., 2d 
App. Dist, Certiorari denied. Reported below: 182 Cal. App. 
3d 361, 226 Cal. Rptr. 880.

No. 86-6241. Long  v . Florida . Dist. Ct. App. Fla., 2d Dist. 
Certiorari denied. Reported below: 497 So. 2d 1222.

No. 86-6253. Brimberry  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 803 F. 2d 908.

No. 86-6270. Abdullah  v . Lockhart , Direct or , Arkansas  
Departm ent  of  Correc tion . C. A. 8th Cir. Certiorari 
denied.

No. 86-6272. Harris  v . Dugger , Secretary , Florid a  De -
partm ent  of  Corrections . Sup. Ct. Fla. Certiorari denied. 
Reported below: 501 So. 2d 1282.

No. 86-6346. Williams  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 805 F. 2d 1301.

No. 86-6481. Hill  v . Watts  et  al . C. A. 4th Cir. Certio-
rari denied. Reported below: 803 F. 2d 713.

No. 86-6485. Wilson  v . Lyles , Warden . C. A. 4th Cir. 
Certiorari denied. Reported below: 803 F. 2d 1182.

No. 86-6487. Johnson  v . Armontrout , Warden , et  al . 
C. A. 8th Cir. Certiorari denied. Reported below: 815 F. 
2d 711.

No. 86-6497. Valent ino  v . Dugger , Secretar y , Florida  
Departm ent  of  Correct ions , et  al . C. A. 11th Cir. Certio-
rari denied. Reported below: 808 F. 2d 59.

No. 86-6502. Gall egos  v . kKSXMh. Sup. Ct. Ariz. Certio-
rari denied.

No. 86-6503. Weber  v . Calif ornia . Ct. App. Cal., 2d App. 
Dist. Certiorari denied.

No. 86-6507. Robinson  v . Tanner  et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 798 F. 2d 1378.

No. 86-6513. Nazaire  v . Trans  World  Airlines  et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 807 F. 
2d 1372.
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No. 86-6516. Lietzke  v . Montg omery  Polic e Depart -
ment . Sup. Ct. Ala. Certiorari denied. Reported below: 514 
So. 2d 344.

No. 86-6517. Vita  v . Kelly , Superi ntendent , Attica  
Correcti onal  Facili ty . C. A. 2d Cir. Certiorari denied. 
Reported below: 802 F. 2d 444.

No. 86-6521. Shears  v . Hedrick , Warden . Sup. Ct. App. 
W. Va. Certiorari denied.

No. 86-6525. Blevi ns  v . Norris , Warden . Sup. Ct. Ark. 
Certiorari denied. Reported below: 291 Ark. 70, 722 S. W. 
2d 573.

No. 86-6531. Matt hew s  v . Mc Clung . Ct. App. Ga. Cer-
tiorari denied. Reported below: 181 Ga. App. XXVIII.

No. 86-6541. Moore  v . Tenness ee . C. A. 6th Cir. Certio-
rari denied. Reported below: 798 F. 2d 1415.

No. 86-6546. Ross v. Foltz , Warden . C. A. 6th Cir. Cer-
tiorari denied.

No. 86-6551. Burton  v . Lockhart , Direct or , Arkans as  
Departme nt  of  Corre ction . C. A. 8th Cir. Certiorari de-
nied. Reported below: 815 F. 2d 710.

No. 86-6552. Hammonds  v . Fera  et  al . C. A. 3d Cir. 
Certiorari denied.

No. 86-6561. Munf ord  v . Hawaii . Sup. Ct. Haw. Certio-
rari denied.

No. 86-6601. Deroc her  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 805 F. 2d 391.

No. 86-6606. Baker  v . Unit ed  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 808 F. 2d 836.

No. 86-6609. Carpen ter  v . Heet er , Judge , Munici pal  
Court  of  Lima , Ohio , et  al . Sup. Ct. Ohio. Certiorari 
denied.

No. 86-6616. Wajda  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 810 F. 2d 754.
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No. 86-6622. Hills berg  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 812 F. 2d 328.

No. 86-6659. Martens  v . Massachusetts . Sup. Jud. Ct. 
Mass. Certiorari denied. Reported below: 398 Mass. 674, 500 
N. E. 2d 282.

No. 86-6680. Prihoda  v . Wis cons in . Ct. App. Wis. Cer-
tiorari denied.

No. 85-567. Dugger , Secretary , Florida  Departme nt  of  
Correcti ons  v . Songer . C. A. 11th Cir. Motion of respondent 
for leave to proceed in forma pauperis granted. Certiorari de-
nied. Reported below: 769 F. 2d 1488.

No. 86-758. Florida  v . Nease , aka . Colwell . Dist. Ct. 
App. Fla., 4th Dist. Motion of respondent for leave to proceed 
in forma pauperis granted. Certiorari denied. Reported below: 
484 So. 2d 67.

No. 86-1339. O’Leary , Warden  v . Duncan . C. A. 7th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 806 F. 2d 1307.

No. 86-1476. Kemp , Warden  v . Thomas . C. A. 11th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 800 F. 2d 1024.

No. 86-1336. Mc Coy  et  al . v . Hears t  Corp , et  al . Sup. 
Ct. Cal. Certiorari denied. Justi ce  White  would grant cer-
tiorari. Reported below: 42 Cal. 3d 835, 727 P. 2d 711.

No. 86-1443. Kraft , Inc . v . AmBrit , Inc . C. A. 11th Cir. 
Certiorari denied. Justi ce  White  took no part in the consid-
eration or decision of this petition. Reported below: 805 F. 
2d 974.

No. 86-1466. Mc Neil  v . Economic s Laborato ry , Inc . 
C. A. 7th Cir. Motion of petitioner to strike respondent’s brief 
denied. Certiorari denied. Reported below: 800 F. 2d 111.

No. 86-1472. Rabidue  v . Osceola  Refining  Co ., a  Divis ion  
of  Texas -American  Petrochemic als , Inc . C. A. 6th Cir. 
Motion of Michigan Trial Lawyers Association for leave to file
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a brief as amicus curiae granted. Certiorari denied. Reported 
below: 805 F. 2d 611.

No. 86-1546. Central  Machinery  Co . v . Arizona . Sup. 
Ct. Ariz. Motion of Ak-Chin Indian Community et al. for leave 
to file a brief as amici curiae granted. Certiorari denied. Jus -
tice  O’Connor  took no part in the consideration or decision of 
this motion and this petition. Reported below: 152 Ariz. 134, 730 
P. 2d 843.

No. 86-5026. Wingo  v. Blackburn , Warden . C. A. 5th 
Cir.;

No. 86-5292. Loyd  v . Louis iana . Sup. Ct. La.;
No. 86-5379. Watson  v . Blackburn , Warden . C. A. 5th 

Cir.;
No. 86-5426. Brogdon  v . Blackburn , Warden . C. A. 5th 

Cir.;
No. 86-5436. Glas s v . Blackburn , Warden . C. A. 5th 

Cir.;
No. 86-5544. Welcom e  v . Blackburn , Warden . C. A. 5th

Thomps on  v . Dugger , Secre tary , Florida
Cir.;

No. 86-5769.
Department  of  Correcti ons . C. A. 11th Cir.;

No. 86-5800. Berry  v . Phelps , Secret ary , Louis iana  De -
partm ent  of  Corrections , et  al . C. A. 5th Cir.;

No. 86-5884.
No. 86-5984.
No. 86-6027.
No. 86-6043.

Cir.;
No. 86-6103.

Irving  v . Miss iss ipp i. Sup. Ct. Miss.;
Bates  v . Louis iana . Sup. Ct. La.;
Rust  v . Nebraska . Sup. Ct. Neb.;
Rault  v. Blackburn , Warden . C. A. 5th

Hardwick  v . Dugger , Secre tary , Florida
Department  of  Correc tions , et  al . Sup. Ct. Fla.;

No. 86-6188.
Cir.; and

No. 86-6300.

Moore  v . Blackburn , Warden . C. A. 5th

Johnson  v . Lynaugh , Interim  Direct or ,
Texas  Depa rtme nt  of  Corrections . C. A. 5th Cir. Certio-
rari denied. Reported below: No. 86-5026, 783 F. 2d 1046 and 
786 F. 2d 654; No. 86-5292, 489 So. 2d 898; No. 86-5379, 798 F. 
2d 872; No. 86-5426, 790 F. 2d 1164; No. 86-5436, 791 F. 2d 1165; 
No. 86-5544, 793 F. 2d 672; No. 86-5769, 787 F. 2d 1447; No. 86- 
5800, 795 F. 2d 504; No. 86-5884, 498 So. 2d 305; No. 86-5984, 
495 So. 2d 1262; No. 86-6027, 223 Neb. 150, 388 N. W. 2d 483; 



ORDERS 1043

481 U. S. May 4, 15, 1987

No. 86-6043, 799 F. 2d 1071; No. 86-6103, 496 So. 2d 796; No. 86- 
6188, 806 F. 2d 560; No. 86-6300, 804 F. 2d 300.

Justice  Brennan  and Just ice  Marshal l , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.
Rehearing Denied

No. 86-913. Heinema nn  v . Unite d  States , 480 U. S. 930;
No. 86-1293. Malic k  v . Sandia  Corp ., 480 U. S. 935;
No. 86-6013. Burdi ne  v . Texas , 480 U. S. 940;
No. 86-6318. Thomps on  v . Southeas tern  Toyota  et  al ., 

480 U. S. 939; and
No. 86-6405. Matusavag e  v . United  States , 480 U. S. 950. 

Petitions for rehearing denied.
No. 85-1837. Block  et  al . v . Meese , Attor ney  General  

of  the  United  State s , et  al ., 478 U. S. 1021. Petition for 
rehearing denied. Justice  Scali a  took no part in the consid-
eration or decision of this petition.

No. 86-848. Hayes  v . United  States , 479 U. S. 1086. Mo-
tion for leave to file petition for rehearing denied.

May  15, 1987
Dismissal Under Rule 53

No. 86-1193. Mc Donnell  Douglas  Corp . v . Daniels  et  al . 
Ct. App. Cal., 2d App. Dist. Certiorari dismissed under this 
Court’s Rule 53.
Certiorari Denied

No. 86-6896 (A-824). Mulligan  v . Kemp , Warden . C. A. 
11th Cir. Application for stay of execution of sentence of death, 
presented to Justi ce  Powell , and by him referred to the Court, 
denied. Certiorari denied. Reported below: 818 F. 2d 746.

Justi ce  Brennan  and Justi ce  Marsh all , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153,



1044 OCTOBER TERM, 1986

May 15, 18, 1987 481 U. S.

227, 231 (1976), we would grant the application for stay of execu-
tion and the petition for writ of certiorari and would vacate the 
death sentence in this case.

May  18, 1987
Appeals Dismissed

No. 86-781. Kans as  Gas  & Electric  Co . v . State  Cor -
por ation  Commi ssi on  of  Kansas  et  al . Sup. Ct. Kan. 
[Probable jurisdiction noted, 479 U. S. 1082.] Because there is 
no longer a live controversy concerning Question 1 presented by 
the jurisdictional statement, and because Question 2 does not pre-
sent a substantial federal question, the appeal is dismissed. The 
portions of this Court’s orders of February 23, 1987, consolidat-
ing Nos. 86-781 and 86-793 for argument are vacated. Justi ce  
Powell  took no part in the consideration or decision of this case.

No. 86-1366. Duquesn e  Light  Co . et  al . v . State  Tax  De -
partm ent  of  West  Virgi nia  et  al . Appeal from Sup. Ct. 
App. W. Va. dismissed for want of substantial federal question. 
Justice  Powell  took no part in the consideration or decision 
of this case. Reported below:----- W. Va. ------ , 350 S. E. 2d
754.

No. 86-1510. Tyrakowski  v . Tyrakows ki . Appeal from Ct. 
App. Cal., 2d App. Dist., dismissed for want of jurisdiction.

No. 86-1518. Standard  Manufacturing  Co ., Inc . v . Tax  
Commi ssi on  of  the  State  of  New  York  et  al . Appeal from 
Ct. App. N. Y. dismissed for want of substantial federal question. 
Reported below: 69 N. Y. 2d 635, 503 N. E. 2d 694.

No. 86-1524. Mc Govern  v . New  Jersey . Appeal from 
Super. Ct. N. J., App. Div., dismissed for want of substantial 
federal question.

No. 86-1522. Templema n v . Pres byte ry  of  Northern  
New  England . Appeal from Sup. Ct. N. H. dismissed for want 
of jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied.

No. 86-1669. Brans on  v . Northington  et  al . Appeal from 
C. A. 9th Cir. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 810 F. 2d 205.
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No. 86-6568. Sands  v . Arizon a  Departme nt  of  Economic  
Securi ty  et  al . Appeal from Sup. Ct. Ariz. dismissed for want 
of jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied.

No. 86-6612. Lewi ngdo n  et  al . v . Celes te  et  al . Appeal 
from C. A. 6th Cir. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Reported below: 810 F. 2d 201.
Miscellaneous Orders

No. A-768. Runne lls  v . Levy  et  al . Application for bail 
and other relief, addressed to Just ice  Brennan  and referred to 
the Court, denied.

No. A-796. Miguel  T. v . Commis si oner , New  York  City  
Departm ent  of  Social  Servi ces , et  al . Family Ct., Kings 
County, N. Y. Application for stay, addressed to Just ice  
White  and referred to the Court, denied.

No. D-602. In  re  Disbarm ent  of  Holmes . Disbarment en-
tered. [For earlier order herein, see 479 U. S. 1051.]

No. D-613. In  re  Dis barment  of  Sass owe r . Disbarment 
entered. [For earlier order herein, see 480 U. S. 914.]

No. D-617. In  re  Dis barment  of  Casle r , Disbarment en-
tered. [For earlier order herein, see 480 U. S. 928.]

No. D-633. In  re  Dis barment  of  Monagh an . It is ordered 
that Peter Joseph Monaghan, of Bergenfield, N. J., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. 85-2079. Labore rs  Health  and  Welf are  Trust  
Fund  for  Northern  Calif ornia  et  al . v . Light -
weight  Concrete  Co ., Inc . C. A. 9th Cir. [Certiorari 
granted, 479 U. S. 1083.] Motion of National Coordinating Com-
mittee for Multiemployer Plans for leave to file a brief as amicus 
curiae granted.

No. 86-246. Sumne r , Direct or , Nevada  Depart ment  of  
Priso ns , et  al . v . Shuman . C. A. 9th Cir. [Certiorari 
granted, 479 U. S. 948.] Motion of petitioners for leave to file 
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a supplemental brief after argument and to supplement the record 
granted.

No. 86-279. Basic  Inc . et  al . v . Levins on  et  al . C. A. 
6th Cir. [Certiorari granted, 479 U. S. 1083.] Motion of Amer-
ican Corporate Counsel Association for leave to file a brief as 
amicus curiae granted. The  Chief  Justi ce  took no part in the 
consideration or decision of this motion.

No. 86-728. Honig , Califor nia  Supe rinten dent  of  Pub -
lic  Instruct ion  v . Doe  et  al . C. A. 9th Cir. [Certiorari 
granted, 479 U. S. 1084.] Motion of San Francisco Unified School 
District for leave to file a brief as amicus curiae granted.

No. 86-740. Omni  Capital  Internati onal , Ltd ., et  al . v . 
Rudolf  Wolff  & Co., Ltd ., et  al . C. A. 5th Cir. [Certiorari 
granted, 479 U. S. 1063.] Motion of respondents for divided ar-
gument denied.

No. 86-761. Forres ter  v . White . C. A. 7th Cir. [Certio-
rari granted, 479 U. S. 1083.] Motion of petitioner to dispense 
with printing the joint appendix granted.

No. 86-1033. Jaffe  et  al . v . Grant , Trust ee  in  Bank -
ruptc y  for  Continental  Southe ast  Land  Corp , and  as  Re -
ceive r , 480 U. S. 931. Motion of respondent for award of fees 
and damages denied.

No. 86-1128. Immigra tion  and  Naturali zati on  Service  v . 
Abudu . Cu A. 9th Cir. [Certiorari granted, 480 U. S. 930.] 
Motion of the Solicitor General to dispense with printing the joint 
appendix granted.

No. 86-1661. Battles  Farm  Co . et  al . v . Pierc e , Secre -
tary  of  Housing  and  Urban  Devel opm ent . C. A. D. C. Cir. 
Motion of petitioners to expedite consideration of the petition for 
writ of certiorari denied.

No. 86-6109. Mathew s  v . United  States . C. A. 7th Cir. 
[Certiorari granted, 480 U. S. 945.] Motion for appointment 
of counsel granted, and it is ordered that Franklyn M. Gimbel, 
Esquire, of Milwaukee, Wis., be appointed to serve as counsel for 
petitioner in this case.

No. 86-6393. Gruetter  v . Ohio . Ct. App. Ohio, Wood 
County. Motion of petitioner for leave to proceed in forma pau-
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peris denied. Petitioner is allowed until June 8, 1987, within 
which to pay the docketing fee required by Rule 45(a) and to 
submit a petition in compliance with Rule 33 of the Rules of this 
Court.

Justice  Brennan , Just ice  Marshal l , and Just ice  Ste -
vens , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would deny the petition for writ of certiorari 
without reaching the merits of the motion to proceed in forma 
pauperis.

No. 86-6629. Wrenn  v . Weinbe rger , Secretary  of  De -
fens e , et  al . C. A. D. C. Cir. Motion of petitioner for leave 
to proceed in forma pauperis denied. Petitioner is allowed until 
June 8, 1987, within which to pay the docketing fee required by 
Rule 45(a) and to submit a petition in compliance with Rule 33 
of the Rules of this Court.

Justice  Brennan , Justi ce  Marshal l , Justice  Blackmun , 
and Justi ce  Steve ns , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would deny the petition for writ of certiorari 
without reaching the merits of the motion to proceed in forma 
pauperis.
Probable Jurisdiction Noted

No. 86-1521. United  State s  v . Crocker  National  Bank  
et  al . Appeal from D. C. C. D. Cal. Motion of appellees to 
substitute Wells Fargo Bank et al. in place of Crocker National 
Bank et al. granted. Probable jurisdiction noted.
Certiorari Granted

No. 86-1415. Mari no  et  al . v . Ortiz  et  al .; and Costello  
et  al . v. New  York  City  Police  Department  et  al . C. A. 
2d Cir. Certiorari granted.* Reported below: 806 F. 2d 1144 
(first case); 806 F. 2d 1147 (second case).

No. 86-1512. Pierce , Secretary  of  Housing  and  Urban  
Devel opm ent  v . Underw ood  et  al . C. A. 9th Cir. Certio-
rari granted. Reported below: 761 F. 2d 1342 and 802 F. 2d 
1107.

*[Repo rte r ’s  Not e : For amendment of this order, see 482 U. S. -912.]
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Certiorari Denied. (See also Nos. 86-1522, 86-1669, 86-6568, and 
86-6612, supra.)

No. 86-1048. Cooper  v . Diamon d  M Co . C. A. 5th Cir. 
Certiorari denied. Reported below: 799 F. 2d 176.

No. 86-1136. Pacyna  v . Marsh , Secretary  of  the  Army . 
C. A. Fed. Cir. Certiorari denied. Reported below: 809 F. 
2d 792.

No. 86-1210. Jones  v . Shanklan d  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 800 F. 2d 77.

No. 86-1284. Lopes , Commiss ioner  of  Connect icut  De -
partmen t  of  Correc tion  v . Mele . C. A. 2d Cir. Certiorari 
denied. Reported below: 833 F. 2d 1003.

No. 86-1322. AAACon  Auto  Trans port , Inc . v . Inter -
state  Commerc e Commis si on  et  al . C. A. D. C. Cir. Cer-
tiorari denied. Reported below: 253 U. S. App. D. C. 202, 792 
F. 2d 1156.

No. 86-1358. Cruz  v . Marine  Trans port  Lines , Inc . 
C. A. 3d Cir. Certiorari denied. Reported below: 806 F. 2d 252.

No. 86-1359. Porter  v . United  State s . C. A. 1st Cir. 
Certiorari denied. Reported below: 807 F. 2d 21.

No. 86-1383. New  York  Land  Co . et  al . v . Republ ic  of  
the  Philippi nes . C. A. 2d Cir. Certiorari denied. Reported 
below: 806 F. 2d 344.

No. 86-1435. Demoulas  Super  Markets , Inc . v . Harrim an  
et  al . Sup. Jud. Ct. Me. Certiorari denied. Reported below: 
518 A. 2d 1035.

No. 86-1449. Federal  Insuran ce  Co . et  al . v . United  
State s . C. A. Fed. Cir. Certiorari denied. Reported below: 
805 F. 2d 1012.

No. 86-1496. Martin  et  al . v . Montelongo  et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 803 F. 2d 1341.

No. 86-1497. Hower  et  al . v . Picinic h  & Rigolosi , P. A., 
et  al . Super. Ct. N. J., App. Div. Certiorari denied.

No. 86-1498. Heron  v . Pennsylvani a . Super. Ct. Pa. 
Certiorari denied. Reported below: 357 Pa. Super. 635, 513 
A. 2d 1076.
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No. 86-1501. City  of  Mc Keesp ort  et  al . v . Cunningham . 
C. A. 3d Cir. Certiorari denied. Reported below: 807 F. 2d 49.

No. 86-1511. Brown  v . Miss ouri  Pacific  Railroad  Co . 
Sup. Ct. Mo. Certiorari denied. Reported below: 720 S. W. 
2d 357.

No. 86-1513. Palmer  et  al . v . City  of  Chicag o  et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 806 F. 2d 
1316.

No. 86-1516. Reklau  v . Mercha nts  National  Corp , et  
al . C. A. 7th Cir. Certiorari denied. Reported below: 808 
F. 2d 628.

No. 86-1517. Schooler  v . Harder , Secretary  of  Social  
and  Rehabi litat ion  Servi ces , et  al . Ct. App. Kan. Cer-
tiorari denied. Reported below: 11 Kan. App. 2d xxxix, 761 P. 2d 
327.

No. 86-1523. Chandle r  v . Chand ler . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 805 F. 2d 555.

No. 86-1531. Edwards  v . United  State s  Off ice  of  Per -
sonne l  Managem ent . C. A. Fed. Cir. Certiorari denied.

No. 86-1532. Florida  v . Stron g . Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 495 So. 2d 191.

No. 86-1534. Appl egate  v . Debrovir , Oakes  & Gebhardt . 
C. A. D. C. Cir. Certiorari denied. Reported below: 258 U. S. 
App. D. C. 89, 809 F. 2d 930.

No. 86-1539. State  Line  Deli very  Service , Inc . v . Ri-
vera  et  al . Ct. App. N. Y. Certiorari denied. Reported 
below: 69 N. Y. 2d 679, 504 N. E. 2d 381.

No. 86-1540. Cathey  v . Louis iana . Ct. App. La., 5th Cir. 
Certiorari denied. Reported below: 493 So. 2d 842.

No. 86-1541. Township  of  Brick  v . Block  48-7 et  al . 
Super. Ct. N. J., App. Div. Certiorari denied. Reported below: 
210 N. J. Super. 481, 510 A. 2d 101.

No. 86-1544. Nu -Car  Carrier s , Inc . v . Varnum . C. A. 
11th Cir. Certiorari denied. Reported below: 804 F. 2d 638.
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No. 86-1547. Parks  v . Michig an  Employment  Securi ty  
Commi ssi on  et  al . Sup. Ct. Mich. Certiorari denied. Re-
ported below: 427 Mich. 224, 398 N. W. 2d 275.

No. 86-1549. Consul , Ltd . v . Transco  Energy  Co ., fka  
Trans co  Cos ., Inc ., et  al . C. A. 4th Cir. Certiorari denied. 
Reported below: 805 F. 2d 490.

No. 86-1551. Perez  de  la  Cruz  et  al . v . Crowley  Tow ing  
& Transp ortation  Co . C. A. 1st Cir. Certiorari denied. Re-
ported below: 807 F. 2d 1084.

No. 86-1554. Smith  v . Texas . Ct. App. Tex., 1st Dist. 
Certiorari denied. Reported below: 708 S. W. 2d 518.

No. 86-1556. United  American  Telecaster s , Inc . v . Fed -
eral  Communications  Commi ssi on  et  al .; and

No. 86-1561. Bethel  Broadca sting , Inc . v . Federal  Com -
municat ions  Commi ssi on  et  al . C. A. D. C. Cir. Certiorari 
denied. Reported below: 255 U. S. App. D. C. 397, 801 F. 2d 
1436.

No. 86-1557. Dugger , Secretary , Florida  Depart ment  
of  Corrections  v . Coope r . C. A. 11th Cir. Certiorari denied. 
Reported below: 807 F. 2d 881.

No. 86-1560. Sheridan  Road  Baptis t  Churc h  et  al . v . 
Michig an  Depart ment  of  Educati on  et  al . Sup. Ct. Mich. 
Certiorari denied. Reported below: 426 Mich. 462, 396 N. W. 
2d 373.

No. 86-1563. Gniotek  et  al . v . City  of  Philadelphia  et  
al . C. A. 3d Cir. Certiorari denied. Reported below: 808 
F. 2d 241.

No. 86-1564. Spencer  County  Clerk  et  al . v . B & M Coal  
Corp , et  al . Sup. Ct. Ind. Certiorari denied. Reported 
below: 501 N. E. 2d 401.

No. 86-1568. Romain  v . Shear , Admini strat or  of  the  De -
partm ent  of  Transpo rtation , Maritime  Administ ration . 
C. A. 9th Cir. Certiorari denied. Reported below: 799 F. 2d 
1416.

No. 86-1571. Ralphs  et  ux . v . Para  et  al . Ct. App. 
Wash. Certiorari denied. Reported below: 44 Wash. App. 1008.
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No. 86-1574. Chemeh uevi  Indian  Trib e v . Calif ornia  
State  Board  of  Equalization  et  al . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 800 F. 2d 1446.

No. 86-1581. Neumann  v . Illinois . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 148 Ill. App. 3d 362, 499 
N. E. 2d 487.

No. 86-1583. Wils on  v . Mc Daniel , Secretary  of  State  of  
Texas . C. A. 5th Cir. Certiorari denied.

No. 86-1584. Plas  et  al . v . Aust in , Secreta ry  of  State  
of  Michi gan , et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below: 811 F. 2d 607.

No. 86-1585. Darof f  et  al . v . Dunkin ’ Donuts  of  Penn -
syl vani a , Inc . Super. Ct. Pa. Certiorari denied. Reported 
below: 356 Pa. Super. 621, 512 A. 2d 1293.

No. 86-1592. Maddox  v . Alabama . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 502 So. 2d 790.

No. 86-1595. Womble  v . Seaboard  System  Railro ad . 
C. A. 11th Cir. Certiorari denied. Reported below: 804 F. 
2d 635.

No. 86-1605. Rogers  v . Connecticut . App. Ct. Conn. 
Certiorari denied. Reported below: 9 Conn. App. 208, 518 A. 
2d 399.

No. 86-1609. Grabner  v . Conti  et  al . Super. Ct. Pa. 
Certiorari denied. Reported below: 353 Pa. Super. 649, 506 
A. 2d 1340.

No. 86-1610. Johnson  v . New  Mexic o . Ct. App. N. M. 
Certiorari denied. Reported below: 105 N. M. 63, 728 P. 2d 473.

No. 86-1624. Withwor th , Super inte ndent , Communit y  
Correctional  Insti tute , et  al . v . Wang . C. A. 6th Cir. 
Certiorari denied. Reported below: 811 F. 2d 952.

No. 86-1637. Waldmann  v . Grant , Truste e in  Bank -
rup tcy  for  Continental  Southe ast  Land  Corp . C. A. 11th 
Cir. Certiorari denied.

No. 86-1641. Locksley  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 811 F. 2d 1104.
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No. 86-1658. Orient  Leasi ng  Co ., Ltd ., as  Owner  of  M/V 
MONTMARTRE v. Cactus  Pipe  & Supply  Co ., Inc . C. A. 5th 
Cir. Certiorari denied. Reported below: 808 F. 2d 54.

No. 86-1662. Clark  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 806 F. 2d 260.

No. 86-1667. Muina  et  al . v . Archer  et  al . C. A. 11th 
Cir. Certiorari denied. Reported below: 788 F. 2d 1568.

No. 86-1675. Delacruz  v . United  States . Ct. Mil. App. 
Certiorari denied. Reported below: 23 M. J. 356.

No. 86-1699. Vidal  v . United  States . Ct. Mil. App. Cer-
tiorari denied. Reported below: 23 M. J. 319.

No. 86-1700. Dennison  Manufacturi ng  Co . v . Panduit  
Corp . C. A. Fed. Cir. Certiorari denied. Reported below: 810 
F. 2d 1561.

No. 86-1701. Soudan  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 812 F. 2d 920.

No. 86-6107. Niels en  v . Gunte r  et  al . C. A. 8th Cir. 
Certiorari denied.

No. 86-6182. Mc Cormack  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied.

No. 86-6217. Burks  v . Perini , Superi ntendent , Marion  
Correcti onal  Insti tuti on , et  al . C. A. 6th Cir. Certiorari 
denied. Reported below: 810 F. 2d 199.

No. 86-6234. Townse nd  v . United  States . Ct. App. D. C. 
Certiorari denied. Reported below: 512 A. 2d 994.

No. 86-6273. Jones  v . Unite d  State s . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 806 F. 2d 264.

No. 86-6314. Stevens on  v . Phelps , Secretary , Louisi ana  
Department  of  Correcti ons . C. A. 5th Cir. Certiorari 
denied.

No. 86-6322. Ross v. Zimme rman , Superi ntendent , State  
Corre cti onal  Instit ution  and  Diagn ostic  and  Classif ica -
tion  Center  at  Graterf ord , et  al . C. A. 3d Cir. Certiorari 
denied.
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No. 86-6326. Brooks  v . Zent  et  al . C. A. 6th Cir. Certio-
rari denied. Reported below: 810 F. 2d 199.

No. 86-6350. Hull  v . Cupp , Superi ntende nt , Oregon  
State  Penitenti ary . C. A. 9th Cir. Certiorari denied. Re-
ported below: 804 F. 2d 1252.

No. 86-6364. Stickles  v . Vete rans  Administ ration . 
C. A. Fed. Cir. Certiorari denied. Reported below: 809 F. 
2d 790.

No. 86-6375. Harris  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 807 F. 2d 178.

No. 86-6381. Pitt s  v . Rich ards , Superi ntendent , Rock -
ville  Train ing  Center . C. A. 7th Cir. Certiorari denied.

No. 86-6421. Berry  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 808 F. 2d 836.

No. 86-6473. Ramir ez  v . Illi nois . Sup. Ct. Ill. Certiorari 
denied. Reported below: 114 Ill. 2d 125, 500 N. E. 2d 14.

No. 86-6537. Miner  v . Lockha rt , Direct or , Arkans as  De -
part ment  of  Correction . C. A. 8th Cir. Certiorari denied. 
Reported below: 802 F. 2d 464.

No. 86-6545. Workman  v . Perini , Superi ntende nt , Mar -
ion  Corre cti onal  Insti tuti on . C. A. 6th Cir. Certiorari 
denied. Reported below: 812 F. 2d 1409.

No. 86-6549. James  v . Murray , Direct or , Virgi nia  De -
partm ent  of  Corrections . C. A. 4th Cir. Certiorari denied. 
Reported below: 808 F. 2d 835.

No. 86-6562. Mc Donald  v . Metrop olitan  Government  of  
Nashvill e and  David son  County , Tenness ee . Chan. Ct. 
Tenn., Davidson County. Certiorari denied.

No. 86-6563. Pender  v . Dugger , Secre tary , Florida  De -
partm ent  of  Correct ions , et  al . C. A. 11th Cir. Certiorari 
denied. Reported below: 808 F. 2d 59.

No. 86-6567. May  v . Warne r  Amex  Cable  Communica -
tion s , Inc . C. A. 6th Cir. Certiorari denied. Reported below: 
805 F. 2d 1035.
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No. 86-6569. Coulias  v . City  of  Chica go  Department  of  
Water . C. A. 7th Cir. Certiorari denied.

No. 86-6570. Will iam s  v . Indiana . Ct. App. Ind. Certio-
rari denied. Reported below: 494 N. E. 2d 1001.

No. 86-6572. Workman  v . Perini , Superi ntende nt , Mar -
ion  Correct ion  Insti tuti on . C. A. 6th Cir. Certiorari de-
nied. Reported below: 805 F. 2d 1037.

No. 86-6573. Vereen  v . News ome , Warden . C. A. 11th 
Cir. Certiorari denied. Reported below: 811 F. 2d 610.

No. 86-6577. Cast ro  v . Hawaii . Int. Ct. App. Haw. Cer-
tiorari denied.

No. 86-6578. Abdullah  v . Lockhart , Direc tor , Arkans as  
Depart ment  of  Correction . C. A. 8th Cir. Certiorari de-
nied. Reported below: 808 F. 2d 841.

No. 86-6579. Hagem eie r  et  al . v . Block  et  al . C. A. 8th 
Cir. Certiorari denied. Reported below: 806 F. 2d 197.

No. 86-6580. Green  u  Depa rtme nt  of  the  Treasu ry , In -
ternal  Revenue  Servi ce . C. A. Fed. Cir. Certiorari de-
nied. Reported below: 818 F. 2d 877.

No. 86-6581. Moore  v . Kemp , Warden . C. A. 11th Cir. 
Certiorari denied. Reported below: 809 F. 2d 702.

No. 86-6582. Wood  v . Muncy , Warden . C. A. 4th Cir. 
Certiorari denied. Reported below: 806 F. 2d 258.

No. 86-6583. Roman  v . Calif ornia . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 86-6585. Mille r  v . Solem , Warden , et  al . C. A. 8th 
Cir. Certiorari denied. Reported below: 807 F. 2d 747.

No. 86-6586. Ward  v . United  States . Ct. App. D. C. 
Certiorari denied. Reported below: 516 A. 2d 929.

No. 86-6588. Faulk  v . Murray , Direc tor , Virgini a  De -
partm ent  of  Correcti ons . C. A. 4th Cir. Certiorari denied. 
Reported below: 807 F. 2d 175.

No. 86-6592. Abdullah  v . Lockhart , Direct or , Arkansas  
Depart ment  of  Correc tion , et  al . C. A. 8th Cir. Certio-
rari denied. Reported below: 808 F. 2d 840.
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No. 86-6594. Callahan  v . Illino is . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 145 Ill. App. 3d 1160, 511 
N. E. 2d 278.

No. 86-6596. Benedict  v . New  York . App. Div., Sup. Ct. 
N. Y., 3d Jud. Dept. Certiorari denied. Reported below: 124 
App. Div. 2d 890, 508 N. Y. S. 2d 656.

No. 86-6597. Al -Karim  v . Straw horn  et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 811 F. 2d 1504.

No. 86-6602. Jones  v . White , Warden , et  al . C. A. 11th 
Cir. Certiorari denied. Reported below: 811 F. 2d 610.

No. 86-6608. Bird  v . Kansas . Sup. Ct. Kan. Certiorari de-
nied. Reported below: 240 Kan. 288, 729 P. 2d 1136.

No. 86-6610. Wilki ns  v . Lyles , Warden . C. A. 4th Cir. 
Certiorari denied. Reported below: 838 F. 2d 469.

No. 86-6611. Davenp ort  v . News ome , Warden . Sup. Ct. 
Ga. Certiorari denied.

No. 86-6613. Hennesse y  v . Zimme rman , Superi ntende nt , 
State  Correctio nal  Instit ution  and  Diagno st ic  and  Clas -
sif ication  Center  at  Graterf ord , et  al . C. A. 3d Cir. 
Certiorari denied.

No. 86-6615. Lonbe rger  v . Morris , Superi ntende nt , 
Southern  Ohio  Corre cti onal  Facility . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 808 F. 2d 1169.

No. 86-6617. Rorrer  v . North  Carol ina . Ct. App. N. C. 
Certiorari denied.

No. 86-6620. Pearson  v . Michigan . Ct. App. Mich. Cer-
tiorari denied.

No. 86-6621. Givens  v . Miss ouri  Commis sion  on  Human  
Right s . C. A. 8th Cir. Certiorari denied. Reported below: 
808 F. 2d 841.

No. 86-6623. Gambrell  v . Amerada  Hess  Corp . C. A. 3d 
Cir. Certiorari denied. Reported below: 813 F. 2d 397.

No. 86-6624. Harris on  v . Hatfi eld  et  al . C. A. 8th Cir. 
Certiorari denied.
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No. 86-6627. Magee  v . Borg , Warden , et  al . C. A. 9th 
Cir. Certiorari denied.

No. 86-6628. Pilon  v . Ray  et  al . C. A. 9th Cir. Certiorari 
denied. Reported below: 805 F. 2d 1040.

No. 86-6632. Figueroa  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 810 F. 2d 1163.

No. 86-6635. Spivey  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 811 F. 2d 609.

No. 86-6636. Watson  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 808 F. 2d 58.

No. 86-6639. Flower s  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 818 F. 2d 464.

No. 86-6640. Harrison  v . United  State s . C. A. D. C. Cir. 
Certiorari denied. Reported below: 256 U. S. App. D. C. 295, 
804 F. 2d 1324.

No. 86-6643. Howard  et  al . v . United  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 811 F. 2d 1505.

No. 86-6644. Martine z  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 806 F. 2d 945.

No. 86-6649. Zogheib  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 811 F. 2d 1509.

No. 86-6650. Johnso n v . Lynaugh , Interim  Direct or , 
Texas  Depa rtme nt  of  Corrections . C. A. 5th Cir. Certio-
rari denied.

No. 86-6656. Flip pins  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 808 F. 2d 16.

No. 86-6657. Bransford  v . Brown  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 806 F. 2d 83.

No. 86-6658. Gisp ert  v . Unite d  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 810 F. 2d 207.

No. 86-6660. Phipp s v . Keohane  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 811 F. 2d 607.
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No. 86-6670. Bruno  v . Unite d  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 809 F. 2d 1097.

No. 86-6674. Davis  v . Texas . Ct. App. Tex., 13th Dist. 
Certiorari denied. Reported below: 709 S. W. 2d 288.

No. 86-6675. Jones  v . United  States . C. A. 8th Cir. Cer-
tiorari denied.

No. 86-6684. Wooten -Bey  v . Maryland . Ct. App. Md. 
Certiorari denied. Reported below: 308 Md. 534, 520 A. 2d 1090.

No. 86-6686. Loving ood  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 810 F. 2d 195.

No. 86-6687. Holland  v . United  State s . C. A. D. C. Cir. 
Certiorari denied. Reported below: 258 U. S. App. D. C. 236, 
810 F. 2d 1215.

No. 86-6688. David son  v . Ferrucci  et  al . App. Ct. Conn. 
Certiorari denied.

No. 86-6692. Ryland  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 806 F. 2d 941.

No. 86-6695. Adkins  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 815 F. 2d 80.

No. 86-6708. Ayers  v . Lyles , Warden , et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 812 F. 2d 1400.

No. 86-6718. Neal  v . United  States . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 810 F. 2d 195.

No. 86-6741. Cutle r  v . Alaska . Sup. Ct. Alaska. Certio-
rari denied.

No. 86-895. Hall  v . Illinois . App. Ct. Ill., 2d Dist. Cer-
tiorari denied. Justi ce  Brennan  and Just ice  Marsh all  
would grant the petition for writ of certiorari and reverse the 
judgment of conviction. Reported below: 143 Ill. App. 3d 766, 
491 N. E. 2d 757.

No. 86-1261. Sequoi a  Books , Inc . v . Illi nois  (two cases). 
Certiorari denied. Justice  Brennan  and Just ice  Marsh all  
would grant the petition for writ of certiorari and reverse the 
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judgment of conviction. Reported below: 145 Ill. App. 3d 1054, 
495 N. E. 2d 1292 (first case); 146 Ill. App. 3d 1, 496 N. E. 2d 
740 (second case).

No. 86-1289. Calif ornia  v . Sabo  et  al . Ct. App. Cal., 4th 
App. Dist. Motions of respondents Ronald Lee Sabo and Angela 
Marie Zizzo for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 185 Cal. App. 3d 845, 230 
Cal. Rptr. 170.

Justice  White , with whom The  Chief  Justice  joins, 
dissenting.

During a routine helicopter patrol a deputy sheriff observed 
what he believed to be marijuana plants growing inside a 15- by 
20-foot greenhouse located in respondents’ backyard. The heli-
copter hovered at 400 to 500 feet and circled the greenhouse in 
order to give the deputy a better look at the marijuana. Based 
on this observation a search warrant issued and deputies seized 
the marijuana. A trial court held the marijuana inadmissible as 
evidence and the California Court of Appeal affirmed, holding that 
the deputy’s observation of the greenhouse from the hovering heli-
copter violated the Fourth Amendment. 185 Cal. App. 3d 845, 
230 Cal. Rptr. 170 (1986). The Court of Appeal distinguished 
California v. Ciraolo, 476 U. S. 207 (1986), on the ground that 
there the observation of marijuana was made from a fixed-wing 
aircraft flying in navigable airspace at an altitude over 1,000 feet. 
The court concluded that here the helicopter was not in navigable 
airspace as that term is defined at 49 U. S. C. App. § 1301(29), 
but recognized that the helicopter was lawfully positioned because 
federal regulations allow operation of helicopters at altitudes less 
than the minimum permitted to fixed-wing aircraft, provided that 
the helicopter operates without hazard to persons or property, see 
14 CFR § 91.79(d) (1987).*  The court expressed concern about 
the capabilities of helicopters to furnish “a platform for aerial 

*Title 49 U. S. C. App. § 1301(29) defines navigable airspace as “airspace 
above the minimum altitudes of flight prescribed by regulations issued under 
this chapter, . . . includ[ing] airspace needed to insure safety in take-off and 
landing of aircraft.” The Court of Appeal reasoned that a helicopter flying 
below 1,000 feet is not above a specified minimum flight altitude and hence 
not in navigable airspace.
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surveillance,” 185 Cal. App. 3d, at 854, 230 Cal. Rptr., at 175, 
and held that the search in this case infringed on a reasonable ex-
pectation of privacy.

The Court of Appeal’s holding that the helicopter was not in 
navigable airspace is questionable, and even if this is technically 
correct it remains true, as the court conceded, that the helicopter 
was lawfully positioned when the deputy observed the marijuana 
in respondents’ greenhouse. While it is certainly possible that 
helicopter surveillance could be unreasonably intrusive on account 
of interminable hovering, raising clouds of dust, creating unrea-
sonable noise, and so forth, nothing in the record indicates that 
any such factor was present in this case. The decision below is 
a highly questionable interpretation of our decision in California 
v. Ciraolo. I would grant certiorari.

No. 86-1330. Maxtone -Graham  v . Burtchaell  et  al . 
C. A. 2d Cir. Motion of American Society of Journalists and 
Authors, Inc., for leave to file a brief as amicus curiae granted. 
Certiorari denied. Reported below: 803 F. 2d 1253.

No. 86-1536. Powe ll  et  al . v . Florida  et  al . Sup. Ct. 
Fla. Motion of Rabbinical Association of Greater Miami et al. for 
leave to file a brief as amici curiae granted. Certiorari denied. 
Reported below: 497 So. 2d 1188.

No. 86-1537. Armontrout , Warden  v . Thompson . C. A. 
8th Cir. Motion of respondent for leave to proceed informa pau-
peris granted. Certiorari denied. Reported below: 808 F. 2d 28.

No. 86-1567. Ryan  v . New  York . App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Motion of respondent to defer consideration 
of the petition for writ of certiorari denied. Certiorari denied. 
Reported below: 121 App. Div. 2d 34, 509 N. Y. S. 2d 545.

No. 86-6193. Clark  v . Texas . Ct. Crim. App. Tex.;
No. 86-6374. Christy  v . Pennsy lvani a . Sup. Ct. Pa.;
No. 86-6599. Card  v . Dugger , Secretary , Florida  De -

part ment  of  Corrections . Sup. Ct. Fla.;
No. 86-6603. Dobbs  v . Kemp , Warden . C. A. 11th Cir.;
No. 86-6618. Mc Queen  v . Kentuck y . Sup. Ct. Ky.; and
No. 86-6648. Stano  v . Florida . Sup. Ct. Fla. Certiorari 

denied. Reported below: No. 86-6193, 717 S. W. 2d 910; No. 86-
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6374, 511 Pa. 490, 515 A. 2d 832; No. 86-6599, 497 So. 2d 1169; 
No. 86-6603, 790 F. 2d 1499 and 809 F. 2d 750; No. 86-6618, 721 
S. W. 2d 694; No. 86-6648, 497 So. 2d 1185.

Justice  Brennan  and Justi ce  Marsh all , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

Rehearing Denied
No. 85-1864. Randall  Book  Corp . v . Maryland , 480 U. S. 

940;
No. 86-5530. Truesd ale  v . Aiken , Warden , et  al ., 480 

U. S. 527;
No. 86-5656. Bair nsf ather  v . Louisi ana , ante, p. 1001;
No. 86-6059. Patter son  v . Aiken , Warden , et  al ., 480 

U. S. 943;
No. 86-6071. Koon  v . Aiken , Warden , 480 U. S. 943;
No. 86-6145. Carpent er  v . Leonard , 480 U. S. 936;
No. 86-6191. Hoff man  v . United  States , ante, p. 1005;
No. 86-6232. Whit e  v . Ohio , 480 U. S. 937;
No. 86-6242. Graves  v . Ohio , 480 U. S. 937;
No. 86-6293. Hall  v . Illino is , 480 U. S. 951;
No. 86-6294. Johnson  v . Illinois , 480 U. S. 951;
No. 86-6315. Sellner  v . Federal  Bureau  of  Invest iga -

TiON et  al ., 480 U. S. 939;
No. 86-6328. Beez ley  v . Fremont  Indemnity  Co . et  al ., 

480 U. S. 949;
No. 86-6337. Clemente  v . Office  of  Person nel  Manage -

ment , ante, p. 1005;
No. 86-6359. Leal  v . WRQN et  al ., ante, p. 1006;
No. 86-6371. Shahid  v . Texas , 480 U. S. 941;
No. 86-6380. Parker  v . Georgia , 480 U. S. 940;
No. 86-6398. Burne tt  v . Cox  et  al ., ante, p. 1019; and
No. 86-6479. Johnso n  v . Thigpe n , Commis si oner , Miss is -

sippi Depart ment  of  Corrections , 480 U. S. 951. Petitions 
for rehearing denied.
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No. 86-5388. Tyson  v . Mc Kell ar , Warden , et  al ., 479 
U. S. 1037. Motion for leave to file petition for rehearing denied.

May  19, 1987
Certiorari Denied

No. 86-6919 (A-842). Johnson  v . Cabana , Actin g  Commis -
si oner , Missi ssip pi Department  of  Corre ction s . C. A. 5th 
Cir. Application for stay of execution of sentence of death, pre-
sented to Justice  White , and by him referred to the Court, de-
nied. Certiorari denied. Reported below: 818 F. 2d 333.

Just ice  Brennan , with whom Justice  Marsh all  joins, 
dissenting.

Adhering to my view that the death penalty is in all circum-
stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227 (1976), I would grant the application for stay of execution and 
the petition for certiorari, and would vacate the death sentence in 
this case.

Even if I did not take this view, I would still grant the appli-
cation for a stay and the petition for certiorari. Petitioner raises 
a substantial claim that, since trial, he has become incompetent 
and therefore may not be executed. In Ford v. Wainwright, 477 
U. S. 399 (1986), the Court held that the Eighth Amendment bars 
execution of convicted prisoners found to be incompetent. The 
Court rested its holding on the lack of “retributive value [in] exe-
cuting a person who has no comprehension of why he has been sin-
gled out and stripped of his fundamental right to life.” Id., at 
409. The Court also relied on “the natural abhorrence civilized 
societies feel at killing one who has no capacity to come to grips 
with his own conscience or deity.” Ibid. In a concurring opin-
ion, Justi ce  Powell  stated:

“If the defendant perceives the connection between his crime 
and his punishment, the retributive goal of the criminal law 
is satisfied. And only if the defendant is aware that his 
death is approaching can he prepare himself for his passing. 
Accordingly, I would hold that the Eighth Amendment for-
bids the execution only of those who are unaware of the pun-
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ishment they are about to suffer and why they are to suffer 
it.” Id., at 422.

Petitioner’s claim is founded on an affidavit by a licensed clinical 
psychologist stating his findings as to petitioner’s sanity. Follow-
ing a 5-hour evaluation of petitioner, and after a review of peti-
tioner’s medical records and of statements by others acquainted 
with petitioner, the affiant concluded:

“Edward Johnson is unable to relate any punishment through 
execution to his own conduct, or the conduct alleged against 
him. He does not understand why he is being singled out, 
and does not have the proper mental framework to come to 
grips with his own conscience. It is quite clear that this is 
the product of mental disease or defect.” App. to Pet. for 
Cert. D 2.

The plausibility of this conclusion is buttressed by the affidavit of 
a psychiatrist, who evaluated petitioner prior to his trial. That 
evaluation “revealed substantial mental defects,” and the affiant 
diagnosed that petitioner had “suffered from brain dysfunction” 
from birth, and “suffered from [an] organic brain syndrome” that 
intermittently caused personality and behavioral changes. He 
concluded “that [petitioner’s] mental problems were severe.” Id., 
at E 1-2.

Petitioner first presented this evidence to the Mississippi Su-
preme Court pursuant to the State’s postconviction procedures set 
forth in Miss. Stat. Ann. § 99-19-57(2)(b) (Supp. 1987). In re-
sponse, the State submitted affidavits that disputed petitioner’s 
claims. The Mississippi Supreme Court did not hold a hearing in 
this matter, nor did it even consider the affidavits presented by 
the State. Instead, the court simply concluded, without explana-
tion, that it did “not find it necessary to consider [the State’s af-
fidavits] because [petitioner] failed to make out a prima facie case 
of present insanity by his affidavits.” Johnson n . State, 508 So. 
2d 1126, 1127 (1987). The court summarily held that petitioner’s 
evidence was insufficient standing alone to raise “a reasonable 
probability” that petitioner is presently “insane.” Ibid.

The Constitution does not require an indigent prisoner to pro-
duce more than what petitioner has in order to meet the burden 
of coming forward. There is nothing amiss, at least facially, in 
petitioner’s affidavits. The affidavits were prepared by licensed 
professionals, not by family members or friends. Cf. Evans v. 



ORDERS 1063

481 U. S. May 19, 22, 1987

McCotter, 805 F. 2d 1210, 1212-1213 (CA5 1986) (affidavit of in-
sanity by prisoner’s sister does not raise legitimate question of 
sanity). They are based on comprehensive evaluations of peti-
tioner. If true, they reveal an individual who, because of mental 
defect, is “unaware of the punishment [he is] about to suffer and 
why [he is] to suffer it.” Ford, 477 U. S., at 422 (concurring 
opinion). Yet this individual, according to the Mississippi Su-
preme Court, has not raised even a prima facie Ford claim suf-
ficient to warrant consideration of the State’s response. If un-
challenged affidavits by licensed professionals, concluding that a 
condemned man “is unable to relate any punishment through exe-
cution to his own conduct,” are insufficient to raise a prima facie 
case that he is incompetent under Ford, then it is hard to imagine 
what would.*

As applied by the Mississippi Supreme Court, the State’s pro-
cedures for evaluating the competency of those on death row are 
inconsistent with Ford, and with the minimum requirements of 
due process when the constitutionality of an execution is at stake. 
It is true that, in Ford, we “left to the State the task of develop-
ing appropriate ways” to ensure that the incompetent would never 
be executed. We also acknowledged that “it may be that some 
high threshold showing on behalf of the prisoner will be found a 
necessary means to control the number of nonmeritorious or re-
petitive claims of insanity.” Id., at 417. But we left no doubt 
that the “overriding dual imperative” in devising procedures to 
comply with Ford was to ensure “redress for those with substan-
tial claims and [to] encourag[e] accuracy in the factfinding deter-
mination.” Ibid. Mississippi’s procedures appear utterly incon-
sistent with this imperative.

Because the precedent set below threatens to undermine the 
practical effectiveness of our holding in Ford, I would grant the 
stay and the petition to consider the constitutionality of Missis-
sippi’s procedures for ensuring that its death sentencing system 
comports with the constitutional obligations identified in Ford.

May  22, 1987
Certiorari Denied

No. 86-6925 (A-844). Tucker  v . Kemp , Warden . C. A. 
11th Cir. Application for stay of execution of sentence of death, 

*1 am at a loss to guess what extensive showing the State might require of 
an indigent defendant before it would grant a hearing.
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presented to Justice  Powel l , and by him referred to the Court, 
denied. Certiorari denied. Reported below: 818 F. 2d 749.

Justi ce  Brennan , with whom Justice  Mars hall  joins, 
dissenting.

Adhering to my view that the death penalty is in all circum-
stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227 (1976), I would grant the application for stay of execution and 
the petition for certiorari, and would vacate the death sentence in 
this case.

Even if I did not take this view, however, I would still grant 
the application for a stay. Tucker’s petition for certiorari raises 
the question whether inflammatory and prejudicial photographs of 
the victim’s body introduced at trial violated his constitutional 
right to “fundamental fairness and a reliable sentencing determi-
nation.” Pet. for Cert. i. This question is sufficiently similar to 
a question that will be decided by the Court in Thompson v. Okla-
homa, certiorari granted, 479 U. S. 1084 (1987),1 that the petition 
should be held by the Court pending our disposition of the ques-
tion in Thompson.2

1 Among the questions presented in Thompson is:
“May admission of inflammatory evidence [i. e., two photos of murder vic-

tim] in capital case against 16 year old defendant be deemed harmless error 
merely because of strong evidence of guilt, when such evidence also preju-
dices defendant’s right to fair, full jury consideration of all mitigating circum-
stances—including age—during death penalty deliberations?” Pet. for Cert, 
in No. 86-6169, p. 2.

2 It is true that in Thompson the court below found that admission of the 
photographs /at issue was error, but harmless, while here the court found no 
error in the/admission of the photographs. 724 P. 2d 780 (Okla. Crim. App. 
1986). This difference is not significant. In Thompson, in order to overturn 
the state Court’s determination of harmless error, we would have to find both 
that the admission of the photographs at issue violated the defendant’s due 
process rights under the Federal Constitution, and that the error was not 
harmless. In order to overturn the state court’s determination that no error 
occurred in Tucker, we would have to find only the first of these, namely that 
the admission of the photographs at issue violated these same federal constitu-
tional rights. Plainly, any standard we might develop in deciding whether 
sufficient prejudice existed to render an error harmful would be applicable in 
a decision whether sufficient possibility of prejudice existed to render admis-
sion of evidence error. The possibility that the analysis in Thompson will 
shed light on Tucker is therefore sufficient to justify a hold.
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I find particularly disturbing the Court of Appeals’ treatment of 
this question. In deciding that the grant of certiorari in Thomp-
son did not “sufficiently suggest that ‘new law’ relevant to the 
present case [was] near at hand,” the court stated:

“The petition for certiorari. . . raised two issues of which only 
one may be marginally relevant to the present case. This 
court has no way of knowing which issue prompted the Court 
to grant certiorari. Thus the ends of justice would not be 
served by revisiting the issue.” 818 F. 2d 749, 751 (CA11 
1987).

Plainly, any doubt that the Court of Appeals had about wh&h 
issue prompted the Court to grant certiorari should have been re-
solved in favor of the defendant facing the death penalty. More-
over, given that this Court may restrict its grant of certiorari 
to those questions it wishes to hear, it seems to me most inappro-
priate for the court to have engaged in speculation about the pos-
sible insignificance of our grant on one of the questions in Tucker’s 
petition.

The relationship between the questions presented by Tucker 
and Thompson justifies delaying consideration of the former on the 
ground that it will be illuminated by the disposition of the latter. 
I dissent.

May  26, 1987
Dismissal Under Rule 53

No. 86-440. Bechtel , Inc . v . Webst er  et  al . C. A. 9th 
Cir. Certiorari dismissed under this Court’s Rule 53. Reported 
below: 796 F. 2d 252.
Appeals Dismissed

No. 86-1649. Ohio  et  al . v . Alli nder  et  al . Appeal from 
C. A. 6th Cir. dismissed for want of jurisdiction. Thornburgh n . 
American College of Obstetricians & Gynecologists, 476 U. S. 747 
(1986). Reported below: 808 F. 2d 1180.

No. 86-6291. Beckne ll  v . Texas . Appeal from Ct. Crim. 
App. Tex. dismissed for want of jurisdiction. Treating the pa-
pers whereon the appeal was taken as a petition for writ of certio-
rari, certiorari denied. Reported below: 720 S. W. 2d 526.

No. 86-6642. Hell er  v . Emp loym ent  Divis ion  et  al . Ap-
peal from Ct. App. Ore. dismissed for want of jurisdiction. 
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Treating the papers whereon the appeal was taken as a petition 
for writ of certiorari, certiorari denied. Reported below: 80 Ore. 
App. 153, 721 P. 2d 482.

No. 86-6667. Meder  v . Meder . Appeal from C. A. 9th Cir. 
dismissed for want of jurisdiction. Treating the papers whereon 
the appeal was taken as a petition for writ of certiorari, certiorari 
denied. Reported below: 793 F. 2d 302.

No. 86-6702. Cosner  v . Orego n . Appeal from Sup. Ct. Ore. 
dismissed for want of substantial federal question. Reported 
below: 302 Ore. 159, 727 P. 2d 129.
Miscellaneous Orders

No. D-592. In  re  Disb arment  of  Giomett i. Disbarment 
entered. [For earlier order herein, see 479 U. S. 1003.]

No. D-609. In  re  Disb arment  of  Connolly . Disbarment 
entered. [For earlier order herein, see 480 U. S. 902.]

No. D-616. In  re  Disb arment  of  Decious . Disbarment en-
tered. [For earlier order herein, see 480 U. S. 914.]

No. D-618. In  re  Dis barment  of  Whitten . Disbarment 
entered. [For earlier order herein, see 480 U. S. 928.]

No. D-619. In  re  Disb arment  of  Stokes . Disbarment en-
tered. [For earlier order herein, see 480 U. S. 928.]

No. D-634. In  re  Dis barment  of  Bryan . It is ordered that 
Paul Jackson Bryan, of Palatka, Fla., be suspended from the prac-
tice of law in this Court and that a rule issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court.

No. 86-108. Hilton , Superi ntende nt , New  Jers ey  State  
Prison , et  al . v . Braunskill . C. A. 3d Cir. [Certiorari 
granted, 479 U. S. 881.] Motion of petitioners for leave to file 
a supplemental brief after argument granted.

No. 86-120. Bow en , Secreta ry  of  Health  and  Human  
Servic es , et  al . v . Ellender  et  al ., 479 U. S. 914. Motion 
of respondents for award of attorney’s fees and costs denied.

No. 86-179. Corpo rati on  of  the  Presi ding  Bis hop  of  the  
Church  of  Jesus  Chris t  of  Latter -day  Saints  et  al . v . 
Amos  et  al .; and

No. 86-401. United  State s  v . Amos  et  al . D. C. Utah. 
[Probable jurisdiction postponed, 479 U. S. 929.] Motion of 
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appellees for leave to file a supplemental brief after argument 
denied.

No. 86-728. Honig , Califor nia  Supe rinten dent  of  Pub -
lic  Instruction  v . Doe  et  al . C. A. 9th Cir. [Certiorari 
granted, 479 U. S. 1084.] Motion of Davis Joint Unified School 
District et al. for leave to participate in oral argument as amici 
curiae, for divided argument, and for additional time for oral 
argument denied. Motion of the Solicitor General for leave to 
participate in oral argument as amicus curiae and for divided 
argument granted.

No. 86-787. Hicks , Dis trict  Attor ney  for  County  of  
Orange , California , Acting  on  Behalf  of  Feioc k  v . Feioc k . 
Ct. App. Cal., 4th App. Dist. [Certiorari granted, 480 U. S. 
915.] Motion of Women’s Legal Defense Fund et al. for leave to 
file a brief as amici curiae granted.

No. 86-793. Kansas  City  Powe r  & Light  Co . v . State  
Corpo ratio n  Commiss ion  of  Kans as  et  al . Sup. Ct. Kan. 
[Probable jurisdiction noted, 479 U. S. 1082.] Motion of Edi-
son Electric Institute for leave to file a brief as amicus curiae 
granted. Justice  Powe ll  took no part in the consideration or 
decision of this motion.

No. 86-870. Phillips  Petroleum  Co . et  al . v . Missis sippi  
et  al . Sup. Ct. Miss. [Certiorari granted, 479 U. S. 1084.] 
Motion of Robert E. Longino, Jr., for leave to file a brief as ami-
cus curiae granted.

No. 86-1503. Samayoa  et  al . v . Chicag o  Board  of  Educa -
tion  et  AL. C. A. 7th Cir. Motion of petitioners to strike brief 
of respondents denied.

No. 86-6781. In  re  Willi ams . Petition for writ of habeas 
corpus denied.

Probable Jurisdiction Noted
No. 86-1430. Peralt a  v . Heigh ts  Medic al  Center , Inc ., 

dba  Heigh ts  Hospit al , et  al . Appeal from Ct. App. Tex., 1st 
Dist. Probable jurisdiction noted. Reported below: 715 S. W. 
2d 721.
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Certiorari Granted
No. 86-1329. Gulfstre am  Aerosp ace  Corp . v . Mayacamas  

Corp . C. A. 9th Cir. Certiorari granted. Reported below: 806 
F. 2d 928.

No. 86-1552. Departm ent  of  the  Navy  v . Egan . C. A. 
Fed. Cir. Certiorari granted. Reported below: 802 F. 2d 1563.

No. 86-1602. United  Savings  Ass ociation  of  Texas  v . 
Timbers  of  Inwo od  Fores t  Ass ociat es , Ltd . C. A. 5th Cir. 
Certiorari granted. Reported below: 808 F. 2d 363.
Certiorari Denied. (See also Nos. 86-6291, 86-6642, and 86-6667, 

supra.)
No. 86-1002. New ell  et  ux . v . Maritime  Admin istr atio n  

et  al . C. A. 3d Cir. Certiorari denied. Reported below: 802 
F. 2d 448.

No. 86-1099. Galanos  v . Howard , Judge , Unite d  States  
Dis trict  Court  for  the  Southern  Dis trict  of  Alabama . 
C. A. 11th Cir. Certiorari denied.

No. 86-1201. Vahlsing  Christina  Corp . v . Commis sio ner  
of  Internal  Revenue . C. A. 1st Cir. Certiorari denied. 
Reported below: 802 F. 2d 440.

No. 86-1206. Will iams  v . Arkansas . Sup. Ct. Ark. Cer-
tiorari denied. Reported below: 290 Ark. 286, 718 S. W. 2d 935.

No. 86-1234. Chicag o , Milw auke e , St . Paul  & Paci fi c  
Railroad  Co . et  al . v . United  State s  et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 799 F. 2d 317.

No. 86-1247. Shenk er  v . Commi ssi oner  of  Internal  Rev -
enue . C. A. 8th Cir. Certiorari denied. Reported below: 804 
F. 2d 109.

No. 86-1277. Easter n Connect icut  Citiz ens  Action  
Group , Inc ., et  al . v . Dole , Secret ary  of  Transp ortati on , 
et  al . C. A. 2d Cir. Certiorari denied. Reported below: 804 
F. 2d 804.

No. 86-1349. National  Treas ury  Employees  Union  et  
al . v. Reagan , Presi dent  of  the  United  States , et  al . 
C. A. Fed. Cir. Certiorari denied. Reported below: 806 F. 2d 
1034.
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No. 86-1368. Lee  v . Webb , Secretary  of  the  Navy . 
C. A. 9th Cir. Certiorari denied. Reported below: 804 F. 
2d 146.

No. 86-1410. Hunter  Douglas , Inc . v . National  Labor  
Relati ons  Board . C. A. 3d Cir. Certiorari denied. Re-
ported below: 804 F. 2d 808.

No. 86-1414. Oregon  v . Sett ler  et  al . Ct. App. Ore. 
Certiorari denied. Reported below: 81 Ore. App. 518, 726 P. 
2d 410.

No. 86-1425. Yakima  Tribal  Court  of  the  Yakima  Indian  
Nation  et  al . v . United  State s . C. A. 9th Cir. Certiorari 
denied. Reported below: 806 F. 2d 853.

No. 86-1427. Cole  v . United  States . C. A. 1st Cir. Cer-
tiorari denied. Reported below: 807 F. 2d 262.

No. 86-1439. Lever  Brothers  Co . v . United  States  et  
al . C. A. D. C. Cir. Certiorari before judgment denied.

No. 86-1555. 
C. A. 5th Cir. 
2d 166.

Oreck  Corp . v . U. S. Floor  Syste ms , Inc . 
Certiorari denied. Reported below: 803 F.

No. 86-1566. COLCLASURE ET AL. V. KANSAS ClTY LIFE IN-
SURANCE Co. et  al . Sup. Ct. Ark. Certiorari denied. Re-
ported below: 290 Ark. 585, 720 S. W. 2d 916.

No. 86-1587. Touss aint  et  al . v . Mc Carthy  et  al .; and
No. 86-1588. Mc Carthy  et  al . v . Touss aint  et  al . C. A. 

9th Cir. Certiorari denied. Reported below: 801 F. 2d 1080.
No. 86-1590. Novinger  et  ux . v . Kramer  et  al . C. A. 3d 

Cir. Certiorari denied. Reported below: 809 F. 2d 212.
No. 86-1597. Cheti ste r  u Douglas , Justic e , Supreme  

Court  of  Ohio , et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below: 812 F. 2d 1406.

No. 86-1604. 
tiorari denied.

Michig an  v . Willi ams . Ct. App. Mich. Cer-

No. 86-1606. Sloan  et  al . v . Lee , Bankru ptcy  Judge , 
United  States  Dis trict  Court  for  the  Eastern  Distr ict  
of  Kentucky . C. A. 6th Cir. Certiorari denied.
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No. 86-1612. Consolidated  Rail  Corpo ratio n v . Erie  
Lackawann a  Inc . et  al . C. A. 6th Cir. Certiorari denied. 
Reported below: 803 F. 2d 881.

No. 86-1654. Robinson  et  al . v . New  Jers ey  et  al . C. A. 
3d Cir. Certiorari denied. Reported below: 806 F. 2d 442.

No. 86-1655. Turgiss  v . Fass ett  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 807 F. 2d 1150.

No. 86-1664. Herzfe ld  et  al . v . United  State s . C. A. 
10th Cir. Certiorari denied.

No. 86-1683. Samps on  v . Cohn  et  al . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 808 F. 2d 838.

No. 86-1692. Cowi n  v . Chil ders  et  al . Cir. Ct. Montgom-
ery County, Md. Certiorari denied.

No. 86-1705. Morrell  et  al . v . United  States . C. A. 
11th Cir. Certiorari denied. Reported below: 799 F. 2d 665.

No. 86-6251. Newton  v . Superi or  Court  of  Calif orni a , 
in  and  for  the  County  of  Alameda . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 803 F. 2d 1051.

No. 86-6351. Jones  v . Scroggy , Warden , et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 812 F. 2d 1407.

No. 86-6402. Camden  v . Illino is . Sup. Ct. Ill. Certiorari 
denied. Reported below: 115 Ill. 2d 369, 504 N. E. 2d 96.

No. 86-6449. Rosenb erg  et  al . v . United  State s . C. A. 
3d Cir. Certiorari denied. Reported below: 806 F. 2d 1169.

No. 86-6543. Lyness  v . New  York . App. Div., Sup. Ct.
N. Y., 4th Jud. Dept. Certiorari denied. Reported below: 115 
App. Div. 2d 333, 495 N. Y. S. 2d 848.

No. 86-6625. De Baufer  v . Illino is . App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 147 Ill. App. 3d 1161, 512 
N. E. 2d 138.

No. 86-6626. Knig ht  v . Texas . C. A. 5th Cir. Certiorari 
denied.

No. 86-6630. Mc Donald  v . Blackbur n , Warden . C. A. 
5th Cir. Certiorari denied. Reported below: 806 F. 2d 613.
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No. 86-6634. Brow n  v . Minneapolis  Elect ric  Steel  Cast -
ings  et  AL. Sup. Ct. Minn. Certiorari denied. Reported 
below: 398 N. W. 2d 568.

No. 86-6646. Mc Millan  v . Scul ly  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 814 F. 2d 653.

No. 86-6651. Jackso n  v . Armont rout , Warden . C. A. 8th 
Cir. Certiorari denied.

No. 86-6652. Johns on  v . Kansas . Sup. Ct. Kan. Certiorari 
denied. Reported below: 240 Kan. 326, 729 P. 2d 1169.

No. 86-6662. Owen  et  al . v . Dugger , Secretary , Florid a  
Departme nt  of  Corrections . C. A. 11th Cir. Certiorari de-
nied. Reported below: 806 F. 2d 1519.

No. 86-6663. Wilkers on  v . Wyrick , Warden , et  al . 
C. A. 8th Cir. Certiorari denied. Reported below: 806 F. 2d 
161.

No. 86-6664. Nicholas  v . Buchanan . C. A. 1st Cir. Cer-
tiorari denied. Reported below: 806 F. 2d 305.

No. 86-6665. Morris  v . Oregon . Ct. App. Ore. Certiorari 
denied. Reported below: 82 Ore. App. 422, 727 P. 2d 632.

No. 86-6666. Mc Donald  v . Pate  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 815 F. 2d 711.

No. 86-6668. Parker  v . New  Jersey . Super. Ct. N. J., 
App. Div. Certiorari denied.

No. 86-6671. Anderson  v . News ome , Warden . C. A. 11th 
Cir. Certiorari denied. Reported below: 813 F. 2d 409.

No. 86-6673. Davis  v . Texas . Ct. Crim. App. Tex. Certio-
rari denied.

No. 86-6681. Mille r  v . New  York . App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 124 
App. Div. 2d 830, 508 N. Y. S. 2d 549.

No. 86-6696. Elagamy  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 808 F. 2d 1521.

No. 86-6697. Asante  v . United  States . C. A. 3d Cir. 
Certiorari denied.
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No. 86-6704. Goldberg  v . Merit  Syst ems  Protection  
Board . C. A. Fed. Cir. Certiorari denied. Reported below: 
818 F. 2d 877.

No. 86-6726. Hemphi ll  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 810 F. 2d 197.

No. 86-6733. Standridge  v . United  State s . C. A. 11th 
Cir. Certiorari denied. Reported below: 810 F. 2d 1034.

No. 86-6734. Sandin i v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 810 F. 2d 1165.

No. 86-6743. Alegria -Valen cia  v . United  State s . C. A. 
5th Cir. Certiorari denied. Reported below: 810 F. 2d 1338.

No. 86-6749. Tate  v . Unite d  State s . C. A. 1st Cir. Cer-
tiorari denied. Reported below: 809 F. 2d 75.

No. 86-6752. Jaquez  v . United  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 814 F. 2d 654.

No. 85-1877. AZL Res ources , Inc . v . Margaret  Hall  
Foundat ion , Inc ., et  al . C. A. 1st Cir. Certiorari denied. 
Just ice  White  and Justice  Powel l  would grant certiorari. 
Reported below: 784 F. 2d 29.

No. 86-1468. BSP Inves tmen t  & Develop ment , Ltd . v . 
Unite d  States . C. A. 9th Cir. Certiorari denied. Justi ce  
White  would grant certiorari. Reported below: 804 F. 2d 1085.

No. 86-6451. West  v . Texas . Ct. Crim. App. Tex; and
No. 86-6723. Cooks  v . Oklaho ma . Ct. Crim. App. Okla. 

Certiorari denied. Reported below: No. 86-6451, 720 S. W. 
2d 511.

Justice  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.
Rehearing Denied

No. 86-1422. Ratclif f  v . United  States , ante, p. 1004;
No. 86-6197. Gipson  v . Rose nberg  et  al ., ante, p. 1007;
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No. 86-6355. Kubat  v. Illi nois , ante, p. 1007;
No. 86-6367. In  re  Gray , ante, p. 1003;
No. 86-6428. Mraovic  v . Lynaugh , Interim  Director , 

Texas  Departm ent  of  Correc tions , ante, p. 1020; and
No. 86-6438. Martin  v . Perezous  et  al ., ante, p. 1021. 

Petitions for rehearing denied.
May  27, 1987

Miscellaneous Order
No. A-861. Willi ams  v . Lynaugh , Direct or , Texas  De -

part ment  of  Corrections . Application for stay of execution 
of sentence of death, presented to Justice  White , and by him 
referred to the Court, denied.

Justice  Brenna n  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg n . Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant the application for stay of execu-
tion in order to give the applicant time to file a petition for writ 
of certiorari and would grant the petition and vacate the death 
sentence in this case.

May  29, 1987
Dismissal Under Rule 53

No. 86-1688. Dayton -Hudson  Corp . v . Altus . Ct. App. 
Tex., 1st Dist. Certiorari dismissed under this Court’s Rule 53. 
Reported below: 715 S. W. 2d 670.
Certiorari Denied

No. 86-6955 (A-860). Tucker  v . Kemp , Warden . C. A. 
11th Cir. Application for stay of execution of sentence of death, 
presented to Justi ce  Powell , and by him referred to the Court, 
denied. Certiorari denied. The order heretofore entered stay-
ing the execution of sentence of death until 7 p.m., May 29, 1987, 
will not be extended. Reported below: 819 F. 2d 978.

Justice  Brennan , with whom Justice  Marsh all  joins, and 
with whom Justice  Blackm un  joins as to Part II, dissenting.

I
Adhering to my view that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
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and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227 (1976) (Brennan , J., dissenting), I would grant the stay ap-
plication and the petition for certiorari and would vacate the death 
sentence in this case.

II
Even if I did not hold this view, I would still grant the applica-

tion for a stay and the petition for certiorari. Petitioner raises a 
substantial claim that the trial court’s instruction to the jury un-
constitutionally shifted the burden of proof to petitioner in viola-
tion of Francis n . Franklin, 471 U. S. 307 (1985).

Petitioner William Tucker was tried for murder, kidnaping with 
bodily injury, armed robbery, and aggravated sodomy. Intent was 
a crucial issue at trial. Trial testimony indicated that, on the day 
of the crime, Tucker was under the influence of drugs and alcohol, 
which he had been using heavily since his father’s death less than 
three months earlier. Both the prosecutor and the defense attor-
ney focused their closing remarks on Tucker’s state of mind and 
his ability vel non to form the requisite criminal intent.

The trial court’s instruction to the jury included the follow-
ing charge on the burden of proof with respect to the defendant’s 
criminal intent:

“Ladies and Gentlemen, a crime is the violation of the Statute 
of this State in which there shall be a union or joint operation 
of act and intention, or criminal negligence.
“Now, I’m going to give you certain presumptions. A person 
is presumed to be of sound mind and discretion, but the pre-
sumption may be rebutted. The acts of a person of sound 
mind and discretion are presumed to be the product of the 
person’s will. A person of sound mind and discretion is pre-
sumed to intend the natural and probable consequences of his 
act. But, these presumptions may be rebutted. The person 
will not be presumed to act with criminal intention, but the 
trier of facts, and that’s you the jury, may find such inten-
tion upon consideration of the words, conduct, demeanor and 
other circumstances connected with the act for which the ac-
cused is prosecuted.” Tr. 822-823 (emphasis added).

After deliberations, the jury returned a verdict of murder, kid-
naping with bodily injury, and robbery by intimidation. After a 
sentencing hearing, Tucker was sentenced to death.
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In Francis n . Franklin, supra, the trial court gave a similar 
instruction to the jury:

“A crime is a violation of a statute of this State in which there 
shall be a union of joint operation of act or omission to act, 
and intention or criminal negligence. A person shall not be 
found guilty of any crime committed by misfortune or accident 
where it satisfactorily appears there was no criminal scheme 
or undertaking or intention or criminal negligence. The acts 
of a person of sound mind and discretion are presumed to 
be the product of the person’s will, but the presumption may 
be rebutted. A person of sound mind and discretion is pre-
sumed to intend the natural and probable consequences of 
his acts but the presumption may be rebutted. A person will 
not be presumed to act with criminal intention but the trier 
of facts, that is, the Jury, may find criminal intention upon 
a consideration of the words, conduct, demeanor, motive and 
all other circumstances connected with the act for which 
the accused is prosecuted.” 471 U. S., at 311-312 (emphasis 
added).

In Franklin, the Court held that this instruction created a manda-
tory presumption that shifted to the defendant the burden of proof 
on the element of intent, thereby depriving him of due process 
under the Fourteenth Amendment. The charge given in Tucker’s 
case is virtually identical to the jury instruction in Franklin.

Tucker petitioned the District Court for a writ of habeas corpus, 
raising the Franklin claim for the first time in a federal court. 
The District Court denied an evidentiary hearing on this claim 
solely on its conclusion that the petition constituted an abuse of 
the writ, because Tucker had filed a previous petition for federal 
habeas corpus in District Court on January 28, 1982, that did not 
raise the Franklin claim. The Court of Appeals agreed. It con-
cluded that since, in its view, “Franklin did not constitute ‘new 
law[,’] petitioner’s Franklin claim should have been raised in 
his first petition,” and that therefore it was an abuse of the writ 
under Habeas Corpus Rule 9(b), 28 U. S. C. §2254. 819 F. 2d 
978, 980 (CA11 1987). Rule 9(b) allows a federal court to dismiss 
a second federal petition when “new and different grounds are 
alleged,” if “the judge finds that the failure of the petitioner to 
assert those grounds in a prior petition constituted an abuse of the 
writ.”
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In my view, Tucker’s failure to raise the Franklin claim in his 
first petition for federal habeas relief does not constitute abuse 
of the writ under Rule 9(b). In Sanders n . United States, 373 
U. S. 1 (1963), the Court established guidelines for cases involving 
potential abuse of the writ:

“Thus, for example, if a prisoner deliberately withholds one 
of two grounds for federal collateral relief at the time of filing 
his first application, in the hope of being granted two hearings 
rather than one or for some other such reason, he may be 
deemed to have waived his right to a hearing on a second ap-
plication presenting the withheld ground. The same may be 
true if, as in Wong Doo [v. United States, 265 U. S. 239 
(1924)], the prisoner deliberately abandons one of his grounds 
at the first hearing. Nothing in the traditions of habeas cor-
pus requires the federal courts to tolerate needless piecemeal 
litigation, or to entertain collateral proceedings whose only 
purpose is to vex, harass, or delay.” Id., at 18 (emphasis 
added).

The Court of Appeals for the Eleventh Circuit requires a habeas 
petitioner to demonstrate that “the failure to present the ground 
in the prior proceeding was neither the result of an intentional 
abandonment or withholding nor the product of inexcusable ne-
glect” to avoid dismissal of a subsequent petition. Witt n . Wain-
wright, 755 F. 2d 1396, 1397, rev’d on other grounds, 469 U. S. 
412 (1985), quoted in Fleming v. Kemp, 794 F. 2d 1478, 1482 
(CA11 1986).

In considering the present petition by a man facing execution, 
the District Court refused to conduct an evidentiary hearing, 
but made no finding of intentional abandonment, deliberate with-
holding, or inexcusable neglect.1 In my view, this represents an 
unexplained departure from the standards set forth in Sanders, 
supra. Tucker’s petition establishes that under Sanders his peti-
tion does not constitute abuse of the writ.

This Court did not decide Franklin until April 29, 1985. The 
Georgia Supreme Court had earlier dismissed Franklin’s appeal 
raising the burden of proof issue in 1980, eight months before

'Both the District Court and the Court of Appeals found that, because 
Franklin did not represent a substantial break in precedent with Sandstrom 
n . Montana, 442 U. S. 510 (1979), Tucker had no excuse for failing to raise 
the claim in his first petition.
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Tucker’s appeal to that same court. Franklin v. State, 245 Ga. 
141, 153-154, 263 S. E. 2d 666, 674 (1980). Tucker did not raise 
the Franklin claim at that time. Thus, Tucker had a perfectly 
valid reason for his failure to raise the Franklin claim in his first 
federal habeas petition—it would obviously have been frivolous to 
do so. The Georgia Supreme Court repeatedly rejected Franklin 
claims during the two years in which Tucker had the opportunity 
to present the claim in state courts, prior to filing his first federal 
habeas petition in January 1982. See, e. g., Rose v. State, 249 
Ga. 628, 631, 292 S. E. 2d 678, 681 (1982); Zant v. Gaddis, 247 Ga. 
717, 718, 279 S. E. 2d 219, 220-221, cert, denied, 454 U. S. 1037 
(1981); Lackey n . State, 246 Ga. 331, 338, 271 S. E. 2d 478, 484- 
485 (1980); Robinson v. State, 246 Ga. 469, 470-471, 271 S. E. 2d 
786, 788 (1980); Adams v. State, 246 Ga. 119, 122, 271 S. E. 2d 11, 
12-13 (1980); Bridges v. State, 246 Ga. 323, 324, 271 S. E. 2d 471, 
472-473 (1980). It is unreasonable, therefore, to dismiss this sec-
ond federal habeas petition on the ground that petitioner’s failure 
to raise in his first petition what was a frivolous claim barred him 
forever from asserting that claim once Francis made clear that it 
was viable.

The record in this case contains no evidence that the Franklin 
claim was intentionally abandoned or deliberately withheld. The 
affidavit of petitioner’s counsel states:

“At the time we filed the original petition for writ of habeas 
corpus I had no basis for believing that the portion of the 
charge concerning intent and state of mind was in any way con-
stitutionally infirm. The language of the charge was taken 
nearly verbatim from Georgia statutes which had repeatedly 
been upheld by the Georgia Supreme Court. I was aware of 
no case that would indicate that this portion of the jury charge 
was unconstitutional and I had no reason to believe that that 
charge was improper.

“We included in the petition for writ of habeas corpus all 
claims which appeared to be viable based on our reasoned and 
professional judgment of the facts and law. It was our intent 
to include all nonfrivolous claims. We did not deliberately 
withhold this claim or intentionally abandon it. This claim 
was not included in the petition because in the exercise of our 
reasoned professional judgment we were not aware that it ex-
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isted.” Affidavits of Robert B. Remar and Eric G. Kocher, 
819 F. 2d, at 980.2

In Franklin we held that a charge identical in all pertinent 
respects to the one given here violated the Fourteenth Amend-
ment’s requirement that the State prove every element of a crimi-
nal offense beyond a reasonable doubt. Here, the Court permits 
a man to be executed despite the likelihood that his conviction was 
obtained in violation of this fundamental tenet of our criminal law. 
It does so on the untenable ground that petitioner has abused the 
writ by failing to anticipate that a claim repeatedly held without 
merit by the State Supreme Court would ultimately be vindicated 
here. I dissent.

2 Petitioner himself submitted an affidavit that states:
“At no time did I instruct Mr. Remar or Mr. Kocher to withhold that-[Frank-
lin claim]. In fact, we agreed that all claims that my attorneys believed had 
any merit should be asserted in my habeas corpus petition. . . .

“At no time have I deliberately withheld any claims or intentionally aban-
doned any claims. I wanted every claim that my attorneys were aware of to 
be filed in my original habeas corpus petition.” Affidavit of William Boyd 
Tucker (Exhibit F to Pet. for Cert.).
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