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ion as is usually made in *such  cases by the court: [*744  
fourthly, it must be entered on the record of the pro- [ 
ceedings of the appellate court, in cases ١vhere the record 
shows that such a point may have arisen and may have been 
decided, that it ١vas a fact raised and decided, and this entry 
must appear to been made by order of the court or by 
the presiding judge by order of the court, and certified by the 
clerk, as part of the record in the State court; or, fifthly, in 
proceedings in equity, it may be stated in the body of the 
final decree of the State court; or, sixthly, it must appear 
from the record, that the question ٦vas necessarily involved 
in the decision, and that the State court could not have given 
the judgment or decree without deciding it.

Thus, with respect to the construction proper to be given 
to the twenty-fifth section of the Judiciary Act, and with re- 
spect also to the modes of presenting upon the records from 
the State courts the questions arising under that section, 
which can properly draw the decisions of those courts within 
the cognizance of this tribunal, we find a series of adjudica- 
tions embracing and settling the law as to both these subjects. 
The rules and principles settled by those adjudications are 
entirely approved, and could not be disturbed ٦vithout much 
inconvenience and mischief. Recurring to the record of the 
case under consideration, and regarding it as deficient in all 
the requisites to give jurisdiction, according to the express 
demands of the authorities cited, we therefore adjudge and 
order, that the writ of error in this case be dismissed.

ORDER.

This cause came on to be heard on the transcript of the 
record of the Supreme Court of the State of Ohio, and was 
argued by counsel. On consideration whereof, and it appear- 
ing to the court here, from an inspection of the transcript 01 
the record, that there is nothing upon its face 0 give this 
court jurisdiction in the case, it is thereupon now here or- 
dered and adjudged by this court, that this cause be, and the 
same is hereby, dismissed for the want of jurisdiction. 

*Will iam  Mc Donald , Admin ist rator  of  Duncan  
Mc Arthur , deceas ed , Plaintif f  in  error , v , 
Matthew  Hobson .

Where the complainant and respondent in a suit in chancery entered into a 
mutual covenant, that, pending the suit, they would divide the money
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between them in certain proportions, and that if, in the said suit, it should be 
decreed that these were not the correct proportions, they would respectively 
pay the difference so as to conform to the decree; and the result of said 
suit ١١ as a dismissal of the complainant s bill, with costs ; and the respond-
ent brought an action of covenant against the complainant, reciting the 
agreement in his declaration, with an averment, that, by virtue of the decree 
of dismissal, he was entitled to receive a certain sum of money,—held that 
this declaration was bad.

The agreement looked to a judicial determination of the rights of the parties 
in some court of law or equity, and the declaration omits all averment that 
these rights had been so settled.

The decree of dismissal did not, of itself, prove that the complainant owed the 
respondent any thing. It only proved that the respondent was not indebted 
to the complainant.

Nor is this defect in the declaration cured by verdict. It cannot be presumed 
that evidence was given upon the trial to sho١v that sorpe decree had adjusted 
the amount due, as claimed in the declaration, because this would be pre-
suming against the record, which recites the substance of the decree. A 
total omission to state any cause of action is a defect which a verdict will 
not cure.1

The averment of the virtute cujus is insufficient either as a matter of law or 
fact;—as law, because no such legal consequence could follow from the 
premises, and as fact, because the averment was in contradiction to the 
record itself.

This  case was brought up by writ of error from the Circuit 
Court of the United. States for the District of Ohio.

There was no bill of exceptions in the case, but the whole 
record was brought up, upon the allegation of a fatal defect 
in it, because no cause of action was shown by the plaintiff 
below in his declaration.

Hobson, a citizen of Alabama, brought an action of cove-
nant against McDonald, as the administrator of McArthur. 
As the whole case depended upon a very nice point of plead-
ing, the Reporter has thought it proper to insert the whole of 
the declaration, which was as follows :—

،،William McDonald, administrator of all and singular the 
goods, &c., of Duncan McArthur, deceased, (which said Wil-
liam is, and the said Duncan ١vas, at the time of his death, a 
citizen andkesident of the State of Ohio,) was summoned to 
answer unto Matthew Hobson, a citizen and resident of the 
State of Alabama, in the said United States of America, of a 
plea of covenant broken; and thereupon the said Matthew, by 
Wm. Key Bond and H. Stanbery, his attorneys, complains: 
for that ١vhereas, heretofore, to wit, on the 25th day of Sep-

1 S. P. Rennet v. Bank of Columbia, 
9 Wheat., 595; Miner v. Meeh. Bank 
of Alexandria, 1 Pet., 67; Pearson v. 
Bank of Metropolis, Id., 89; Stockton v. 
Bishop, 4 How., 155; Washington v. Og-
den, 1 Black, 451; De Sobry v. Nichol-
son, 3 Wall., 420; Kenrick v. United

782

States, 1 Gall., 268 ; Scull v. Higgins, 
Hempst., 90 ; Stanley v. W hippie, 2 
McLean, 35 ; Kemble v. Lull, 3 Id., 
272 ; United States v. The Virgin, Pet. 
C. C., 7; Gray v. James, Id., 476; 
Dodson n . Campbell, 1 Sumn., 319.
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tember, A. D., 1830, at Chillicothe, ill the said district of Ohio, 
by a certain article of agreement, made and executed, as well 
by the said Matthew as by the said Duncan, and sealed with 
their seals respectively, which said article being on file in this 
court, *ق an exhibit 11 the case ill ch ce y h ein ٢٠746 
after mentioned, the said plaintiff is unable to make [ 
profert thereof, it was, among other things, witnessed: That 
whereas, on the 10th day of November, in the year of our 
Lord 1810, a contract was entered into by and between John 
Hobson and Matthew Hobson, (the said plaintiff,) of the one 
part, and Duncan McArthur, (the said defendant’s intestate,) 
of the other part, providing for the withdrawal of certain 
entries of land-warrants, and the relocation of the same, as by 
reference to said contract Avill appear, since which time the 
said John Hobson had transferred his interest in said contract 
to the said Duncan McArthur; and whereas, on the 26th of 
May, 1890, the Congress of the United States passed and 
enacted a certain statute, in virtue of Avhich it became com- 
petent for the parties to the said last-mentioned contract, as 
holders and owners of the reentries made under said last-men- 
tioned contract, to relinquish the same to the United States, 
and receive therefor the amount at which the lands included 
in said entries were valued by an inquest appointed by the 
United States, with interest, as by the said statute would 
appear. And whereas the said Matthew and Duncan were 
each willing to make such relinquishment to the United 
States, and avail themselves of the benefits of the said act 
of Congress, but had disagreed about their respective rights 
under said last-mentioned contract; in consequence of Avhich 
said disagreement the said Duncan McArthur had then re- 
cently instituted a certain suit in chancery in the Supreme 
Court of the State of Ohio, in and for the county of Ross, in 
said State; and, among other things, had obtained an injunc- 
tion in said cause, restraining the said Matthew Hobson from 
receiving any money under the said act of Congress^ until the 
matters could be inquired into, as by reference to said suit 
Avould fully appear. And whereas, (as is further recited by 
said article of agreement first herein mentioned,) the said 
parties, to wit, the said Matthew and Duncan, Avere then 
mutually willing and anxious that the said money, so appro- 
priated by the said act of Congress, or such part of it as 
should await the determination of said suit, should not re- 
main inactive, and did therefore which to put the whole 
matter in such state as would make the fund available and 
profitable, pending the same suit, but Avithout in any manner 
affecting, or being held, or interpreted as affecting, their said 
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controversy, in order to accomplish which it had then been 
determined and arranged, that the said Matthew should as- 
sign and transfer to the said Duncan all the interest of the 
said Matthew of, in, and unto the said entries and warrants in 
such way as would enable the said Duncan to receive from 
the United States the moneys aforesaid, out of which said

Duncan should at *once pay to the ؛¡ج money th *آ[
 -said Matthew the sum of eleven thousand five hun ل

dred dollars, and retain the balance of the same in his, the 
said Duncan’s, possession; and the said Duncan, in and by 
the said article of agreement first herein mentioned, did cove- 
nant, to and with the said Matthew, that if, in the said suit 
so instituted as aforesaid, it should be held, adjudged, 
decreed, or determined, that the said Matthew, his heirs or 
assigns, executors or administrators, were, or should be, 
entitled to any greater portion of said money, directly or 
indirectly, than the said sum of eleven thousand five hun- 
dred dollars, then, and in such case, he, the said Duncan, his ٠ 
heirs, executors, or administrators, should and would pay to 
the said Matthew, his heirs, executors, administrators, or 
assigns, at the Bank of Chillicothe, any such excess over and 
above said sum, together with interest on such excess, from 
the day of the date of said article of agreement, ١vhich said 
covenant last aforesaid, it ٦vas provided by said article of 
agreement, should be held to embrace any judgment, order, 
or decree, which might produce the said result, whether 
made and rendered in said suit in chancery, or in any other 
suit, or before any other tribunal, founded on the same sub- 
ject-matter or contract; and in and by said first-mentioned 
article of agreement, it was further witnessed, that the said 
Matthew Hobson did thereby covenant to and with the said 
Duncan McArthur, that in case it should be determined, 
held, ordered, adjudged, or decreed in said chancery suit, or 
before any other tribunal finally decided in a suit founded on 
the same subject-matter, that he, the said Matthew Hobson, 
was entitled to a less sum than the aforesaid sum of eleven 
thousand five hundred dollars, then, and in such case, he, the 
said Matthew Hobson, his heirs, executors, and administra- 
tors, should and would refund and pay to the said Duncan
ييتتيت تخت ت a ؛0ؤ on i ة
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A. D., 1830, at Chillicothe aforesaid, assign and transfer to the 
said Duncan McArthur all the interest of him, the said Mat- 
thew, of, in, and unto the said entries and ١varrants; which 
said assignment and transfer was then and there accepted and 
received by the said Duncan in discharge of the said co٦renant 
of the plaintiff in that behalf so made as aforesaid. In virtue 
of Avhich said assignment and transfer, the said Duncan, after- 
Avards, to wit, on the same day and year last aforesaid, at 
:Chillicothe aoa d did receive from the United [*748 States the moneys so appropriated, amounting, in the [ 
whole, to a large sum of money, to !تا, the sum of fifty- 
seven thousand six hundred and eight dollars.

،، And the said plaintiff further says, that such proceedings 
were afterwards had ill the said suit in chancery, referred to 
in said before-recited article of agreement, that afterwards, to 
wit, at the December term, A. D., 1881, of said Circuit Court 
for the Seventh Circuit and District of Ohio, the said suit in 
chancery was, on the petition of said Matthew Hobson, 011 
the ground of his residence and citizenship in the State of 
Alalama aforesaid, removed to and docketed in the said 
Circuit Court: and such further proceedings were afterwards 
had in said suit, that the same was finally heard and decided 
before the Supreme Court of the United States at Wash- 
ington, (to which said court the same had been taken by 
appeal from the decree of said Circuit Court,) at the January 
term thereof, A. D., 1842 : and such decree was, by the said 
Supreme Court of the United States then and there rendered, 
that it was adjudged and ordered, that the said Ma theAv 
Hobson should recover against the complainantsin said suit, 
viz. Allen c. McArthur, James D. McArthur. Effie Coons, 
Mary Trimble, Eliza Anderson, Frances Walker, and John 
Kercheval, heirs at la١v of said Duncan McArthur, (he, the 
said Duncan, having deceased during the pendency of said 
suit, and the said last-mentioned complainants having been 
made parties thereto in his place and stead,) the sum 01 one 
hundred and sixty-six dollars and eighty-three cents, for his 
costs therein expended, and that he have execution therefor; 
and further, that the said cause should be, and the same 
thereby was, remanded to the said Circuit Court, with direc- 
tions io the said last-mentioned court to dismiss the bill 
Avithout prejudice.
،،٨111 afterwards, to Avit, at the July term, A. D., 1843, of 

the said Circuit Court, to which the mandate of the said 
Supreme Court had been duly sent for execution of the said 
last-mentioned decree, the said, bill was, by the order of said 
Circuit Court, in conformity Avith said mandate, dismissed

Vol . VII.—50 785
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without prejudice; all which will more fully and at large 
appear by reference to the record and proceedings of said 
suit in chancery, and the said mandate, and several orders 
and. decrees therein, now in said court remaining.

،، And the said plaintiff further avers, and in fact says, that, 
in virtue of the decree aforesaid, he is well entitled to have 
and demand of and from the said defendant, as administrator 
as aforesaid, a greater portion of the said moneys, so received 
by the said Duncan McArthur as aforesaid, than the said 
*7491 sura ٥٤ *e٦even thousand five hundred dollars, (which

٦ last-mentioned sum the plaintiff admits he received 
from said Duncan at and after the execution of said article 
of agreement,) to wit, the sum of three thousand t١vo hundred 
and one dollars, with interest thereon from the said 25th of 
September, A. D., 1830. Of all which premises the said de-
fendant, afterwards, to wit, on the 10th day of July, A. d ., 
1843, at Cincinnati, in the District of Ohio aforesaid, had due 
notice; yet neither the said Duncan, whilst in life, nor the 
said defendant, as administrator as aforesaid, since the de-
cease of said Duncan, has at any time, though thereto re-
quested, paid to said plaintiff the said last-mentioned sum of 
money, at the Bank of Chillicothe or elsewhere, or any part 
thereof, but the same to do have hitherto refused, and the 
same, with the accruing interest, still remains wholly due 
and unpaid. Wherefore the said plaintiff saith, that neither 
the said Duncan nor the said defendant, his administrator as 
aforesaid, hath kept the said covenant in that behalf, but the 
same is broken, to the damage of the said plaintiff of ten 
thousand dollars; and therefore he brings suit, &c.

،،Bond  & H. Stanbery , Attorneys for Plaintiff.

The defendant demurred to this declaration, but his 
demurrer was overruled.

At December term, 1843, the defendant craved oyer of the 
agreement, and pleaded non est factum and non tiel record. 
The plaintiff joined issue upon both pleas. .

The case was submitted to the court upon both issues, 
neither party requiring a jury. The court decided in favor 
of the plaintiff upon both pleas, and assessed the damages at 
$5,833.30, with costs.

The defendant, McDonald, sued out a writ of error, and 
assigned the follo١ving causes:—

1st. That the declaration aforesaid, and the matters therein 
contained, are not sufficient in law to maintain the said 
action.

2d. That said judgment was given in favor of the said 
786



JANUARY TERM, 1849٠ 749

McDonald ٠ Hobson.

plaintiff, when, by the laws of the land, it ought to have been 
given for the defendant.

3d. It does not appear, from the record, that there was any 
cause of action in favor of the said plaintiff against the said 
defendant, at the commencement of this suit; but, on the 
contrary, it does appear, from the record, that there was no 
cause of action.

Upon this writ of error, the cause came up to this court.

It was argued by Mr. Vinton, for the plaintiff in error, and 
Mr. Stanbery, for the defendant in error.

*Mr. Vinton made the following points[*750
1st. Under the contract on which the suit was brought by 

Hobson, it was a condition precedent to his right to the 
money claimed, that he should obtain a decree in the suit 
mentioned in that contract establishing his right to it.

Such being the character of the contract, the declaration 
must aver the fulfilment of this condition precedent. 1 Chit., 
351-401.

Till such condition precedent is performed, no action 
accrues on the contract. 1 Chit., 353; Doug., 688.

Every material fact which constitutes the ground of the 
plaintiff’s action must be alleged in the declaration, and no 
proof at the trial can make good a declaration which con- 
tains no ground of action. Buxendon V. Sharp, 2 Salk., 662 
Drowne V. Stimpson, 2 Mass., 444; Rushton V. Aspinwall, 
Doug., 683; Avery V. Hoole, Cowp., 825: 1 T. R., 145.

And after verdict nothing is to be presumed but ١vhat is 
expressly stated in the declaration, and is necessarily iniplied 
from those facts which are stated. Spieres V. Parker, 1 T. R., 
141.

The averment in the declaration, that, by virtue of the 
decree set forth by the plaintiff below, he was well entitled to 
the money he sued for, is an inference of law deduced from 
the facts averred, and as such not traversable. A traverse 
must be taken on matter of fact, not on matter of law. 1 
Chit., 645 : 1 Saund., 23, n. 5; 11 Price, 343; 3 Wils., 284: 
1 Moo. & p., 808.

The only exception to the rule, that the virtute cujus, pre- 
or per quod, are not traversable, is when they are com- 

pounded of law and fact, which are connected together. 
Then a traverse may be taken for the purpose of trying the 
fact which is connected with the law. 1 Chit., 646; Beale 
٢٠ Simpson, 1 u. 418: Trustees of Rochester,
Symonds, 7 Wend. N Y.), 396; 2 Blackf. (Ind), 776; 2 
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Young & 1 :80 ,.ل Saund., 23, ft. 5; 11 Price, 848: 8 Wils., 
234.

h Stanbery, for defendant in error.
There are three causes of demurrer stated specially:—
1. That plaintiff has not shown any cause of action against 

McArthur, or his administrator.
2. That he has shown no breach of the covenant.
3. That there is nothing to show the plaintiff entitled to 

demand the said sum of $3,201, and interest.
The three grounds of demurrer are in effect one,—that no 

cause of action is shown : and though called, or intended 
for, a special demurrer, is in truth a general demurrer, for it 
relies on matter of substance, not of form.
*7 5]]u دإ e h p٥ n 9 0 be made s that 

] ١ve have not averred or shown how the final decree, 
which upon its face is simply a decree of dismissal, made 
the defendant liable to the payment of the $3,201.

Very clearly, the decree is not for any money; and if our 
action was upon that alone, we should sho١v no case. It does 
not, per se, give US any action for any money. But our action 
is not founded on the decree, but on a covenant anterior to it.

In the sealed instrument containing that covenant, it is ac- 
knowledged, in such form as to estop any proof to the con- 
trary, that certain lands belonging to this plaintiff and 
McArthur ■were to be paid for by the United States; that a 
controversy existed as to their relative rights to the land, 
١vhich had led McArthur to commence a suit in chancery to 
enjoin the payment of the money by the United States; that 
both parties were anxious to make the fund available, and 
therefore they temporarily divide the fund, the plaintiff 
taking 8*11,500, McArthur all the residue. Upon this state 
of things the covenant is made ; providing that the parties 
shall stand, as to the money, in statu quo, until the determi- 
nation of the suit; and that if, directly or indirectly, by any 
decree to be made in such suit, it should be held that the 
811,500 was less than Hobson’s portion of the whole sum, or 
if such a result should in any way flow from any decree, then 
McArthur covenants to pay any excess that Hobson might be 
entitled to.

Now it is perfectly clear that the parties did not contem- 
plate that the decree itself should be a decree for the money 
in dispute. A covenant to pay such a decree would be use- 
less, for the decree itself would be better than the covenent 
to pay it. Besides, the express language is, that the covenant 
is to take effect upon any decree, which, directly or indirectly,
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should or might produce a result in favor of the plaintiff’s 
right to a greater portion of the money than the 011,500.

In setting forth a decree, then, which is not a decree for 
the money, we show the sort of decree which is contemplated 
by the covenant; but yet not such a decree as, without 
further averment, would make a case against McArthur.

We do not stop, however, by showing the decree, but by 
positive averment state, that in virtue of it Hobson became 
entitled, under the covenant, to the sum stated beyond the 
811,500. In effect, following the language of the covenant, 
we aver that this was a decree which produced that result.

Must we show, by averment, how a decree of dismissal pro- 
duced the result alleged? That is the only question that can 
be made. In other words, must we introduce all our evi- 
dence into our declaration ? Unquestionably we must, on the 
trial, *prove the allegation, that the liability to pay ٢٠752 more than the *11*0 resulted from the covenant and [ 
the decree. We admit that, but cannot admit that we must 
spread all the evidence out in the declaration.

There are instances in which the mere averment of the 
fact is not good, without showing the manner; as where 
there is a covenant to pay money on the release of all ac- 
tions. An averment that the plaintiff executed a release will 
not do, for it must appear ho١v the release was made, L 6. by 
an instrument under seal, that the court may judge of its 
sufficiency.

In this case that doctrine does not apply. The fact of lia- 
bility to pay is not dependent upon a technical thing that 
can only be done in one way, and which must always be 
alleged to have been done in that way.

Simply, the case is an action for so much money received 
by McArthur to Hobson’s use: and the only reason ١vhy we 
might not recover in indebitatus assumpsit is, that the 
covenant under seal drives US to this action of the higher 
nature.

It well appears that a certain sum of money arising out of 
joint property of Hobson and McArthur was in the treasury 
of the United States. The parties differ in the division: 
McArthur files a bill to enjoin it in the treasury; they then 
agree that Hobson shall take $11,500, and McArthur the 
residue, amounting to 8846,108, and to stand upon that 
division until the end of the suit pending. The plaintiff 
avers the suit to be ended, and that he is entitled to *8,201 
of the moneys so received by McArthur beyond the amount 
he has received : and all this is admitted by the demurrer.
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1 confess 1 am not able to see why this is not a good 
declaration.

But the case does not now stand upon the demurrer to 
the declaration, but upon a writ of error after a finding or 
verdict for Hobson, and a judgment consequent on such 
verdict.

It appears that, at the December term, 1848, the court 
below overruled the demurrer, and the defendant then took 
leave to plead, and filed two pleas,—non est factum and nul 
tiel record. Issue being joined on these pleas, the trial thereof 
was submitted to the court at the July term, 1844, and there 
was a finding on both pleas for Hobson, an assessment of 
damages, and judgment.

If there were any objection that might kave been sustained 
to the declaration in consequence of any supposed defective 
statement of the plaintiff’s right to recover the $3,201, with 
interest from September 25, 1830, it is now, after verdict, to 
be intended that such defect was supplied in the proof. The 
rule on this subject is nowhere better laid down than by 
Lord Mansfield, in Rushton V. Aspinwall, Doug., 679:— 
 looking intothe cases, we find the rule to، 1 be, that where the plaintiff has stated his title orثالماال * [753*
ground of action defectively or inaccurately,—because, to 
entitle him to recover, all circumstances necessary in form or 
substance to complete the title so imperfectly stated must be 
proved at the trial,—it is a fair presumption, after verdict, 
that they were proved; but that, where the plaintiff totally 
omits to state his title or cause of action, it need not be 
proved at the trial, and therefore there is no room for pre- 
sumption.”

In our declaration we set out the covenant with all neces- 
sary strictness, and aver that, in virtue of the decree, McAr- 
thur became bound to pay the money demanded. This aver- 
ment, “in virtue of said decree,” was traversable.

Where the virtute cuius contains only matter of law, it is 
not traversable: otherwise, where it is mixed with fact. Beal 
V. Simpson, 1 Ld. Raym., 408; Trustees of Rochester V. Sy- 
monds, 7 Wend. (N. Y.), 392.

Now if the covenant had been limited to a decree which, 
per 86, was to be a decree for the money, and had been to pay 
so much money as should be so decreed, the decree alone 
would fix the liability without reference to any fact aliunde. 
Such is not the covenant, nor such the decree contemplated 
by the parties.

The decree may be any decree which, directly or indirectly, 
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that is in itself, or in reference to matter dehors, may produce 
the result.

When, therefore, we allege a decree which does not per sc 
give us the money, or establish our right to it, and aver that, 
in virtue of it, we became, under the covenant, well entitled 
to a specific sum, the averment is clearly mixed with matter 
of fact, and is traversable, and must be proved at the trial, 
unless admitted by the pleadings.

Mr. Justice NELSON delivered the opinion of the court.
This is a writ of error to the Circuit Court of the United 

States, held in and for the District of Ohio by the district 
judge.

The questions presented arise upon the record of judgment, 
no bill of exceptions having been taken to the rulings of the 
court at the trial. It is insisted that the declaration is fatally 
defective, and the judgment for that reason erroneous.

The action is covenant, brought by Matthew Hobson 
against William McDonald, as administrator of Duncan Mc-
Arthur, deceased.

The declaration recites, that, on the 10th of November, 
1810, a contract was entered into between the said Matthew 
and Duncan, providing for the withdrawal of certain entries 
of *land-warrants and relocation of the same; that on ،-54؟ the 26th of May, 1830, Congress passed an act which ٢ 

enabled the parties, as holders and owners of these warrants, 
to relinquish the same, and receive their value in money; that 
the said Hobson and McArthur were each willing to make 
such relinquishment, and to avail themselves of the provisions 
of the act, but that they had disagreed as to their respective 
rights under the contract of 1810; in consequence of which 
disagreement, McArthur had commenced a suit in chancery 
in the State of Ohio against Hobson, and had obtained an 
injunction restraining him from receiving any of the moneys, 
under the act of Congress, until the matters in dispute should 
be settled; that both parties had then become anxious that 
the money, or such part of it as must otherwise await the de-
termination of the suit, should not remain useless, and there-
fore desired to put their differences on such a footing as would 
make the fund available and profitable during the litigation, 
and, at the same time, without in any manner affecting the 
suit; that, in order to accomplish this, it had been agreed that 
Hobson should assign and transfer to McArthur all his inter-
est in the said warrants, so as to enable him to receive the 
money from the government, out of which he should, at once, 
pay over to Hobson the sum of $11,500, and retain the bal- 
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ance : and. the said McArthur did then and there covenant to 
and Avith the said Hobson, that if it should be adjudged and 
determined in the suit in chancery that the latter Avas entitled 
to a greater portion of the money than the *11,500, directly 
or indirectly, then and in such case McArthur Avould pay to 
him such further amount, Avith interest, at the Bank of Chil- 
licothe. It Avas, at the same time, declared, that the covenant 
should be held to embrace any judgment or decree that might 
produce this result, Avhether rendered in the suit in chancery 
or in any other suit, or before any other tribunal, founded on 
the same subject-matter. And the said Hobson did also then 
and there covenant to and with McArthur, that in case it 
should be adjudged and determined in the suit in chancery, 
or in any other tribunal, that he Avas entitled to a less sum 
than the $11,500, then and in such case he Avould refund to 
McArthur the excess so received, Avith interest, at the Bank 
of Chillicothe.

The declaration, then, after setting out the transfer of the 
interest of Hobson in the land-Avarrants to McArthur, and 
also the receipt of the sum of 57,608 from the government 
by the latter, averred, that such proceedings Avere had in the 
suit in chancery, that it Avas removed into the Circuit Court 
of the United States, and that such further proceedings Avere 
there had, that it Avas finally heard and decided in the Supreme 
Court of the United States, at Washington, at the January 
*755] 1842 0 *which the same had beeii carried by] appeal, and such decree Avas then and there rendered, 
as adjudged and ordered, that Hobson recover against McAr- 
thur $166.83 for his costs, and that the cause be remanded to 
the Circuit Court, Avith directions to dismiss the bill Avithout 
prejudice,—all Avhich Avas afterAvards done at the following 
July term of the Circuit Court accordingly.

The plaintiff then avers, that, in virtue of the decree afore- 
said; he is well entitled to have and demand of and from the 
defendant, as administrator as aforesaid, a greater portion of 
the said moneys, so received by McArthur, than the sum of 
$11,500, to wit, the sum of 193,201, with interest from the 
25th of September, 1830, the date of the articles of agree- 
ment,—of all which the defendant had notice.

The usual breach is then set out, concluding to the damage 
of the plaintiff of $10,000.

The defendant put in a demurrer to the declaration, 
Avhich was afterwards overruled by the court. He then 
craved oyer of the articles of agreement, and, after setting 
them out in 7/0• verba, plead, 1st, non est factum, and 2d, as 
to the decree, nul tiel record. Upon Avhich issues were 
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joined, and were found for the plaintiff, and the damages 
assessed at the sum of 85,833.30.

٢The question presented for our decision is as to the suffi-
ciency of the declaration after verdict, and this depends upon 
the construction to be given to the articles of agreement 
upon ٦vhich the action is founded, as set forth in the 
pleadings.

The construction given by one pleader is, that the decree 
or order on the suit in chancery mentioned in the agreement, 
and upon which the right to any portion of the fund in dis-
pute, beyond the 811,500 already received is made to depend, 
need not determine either the right to any excess beyond 
that sum, or, if any, the amount of it; but, on the contrary, 
either or both may be established by evidence independently 
of the proceedings in that or any other suit, and that the 
decree is material only as showing the suit to be at an end. 
Hence, after setting out the decree by which it appears that 
the bill of complaint had been dismissed with costs, the 
pleader proceeds to aver, that, in virtue of the decree, the 
said plaintiff is well entitled to have and demand of and 
from the defendant a greater portion of the said moneys, so 
received by the said McArthur, than the sum of 811,٥00, to 
wit, the sum of 83,201, with interest.

This, it is said, is an averment of a matter of fact, and not
of a conclusion of law ; and that, after verdict, the court
must presume that evidence ١vas given on the trial to estab-
lish the right of the plaintiff to the amount recovered over 
and above *the sum already received, and that, upon this ground, the judgment may well be sustained. ٢

This is the view of the case, as set forth in the declaration,
and which was sought to be sustained in the argument; and, 
conceding it to present the true construction of the articles 
of agreement,—though the averment is certainly informal 
and illogical in the mode of stating it, as it is difficult to per-
ceive how the right to the sum of money claimed, or to any 
sum, can result to the plaintiff, even as a matter of fact, in 
virtue of a decree dismissing a bill in chancery against him, 
—yet, with the usual intendments of the law in support of a 
judgment after verdict, it might, perhaps, be deemed suffi-
cient. 'The appellate court would presume that evidence 
had been required and given, under the averment, at the 
trial, to support the claim to the amount recovered. 1 
Saund., 228, n. 1; 1 Chit. P1., 589; 1 Mau. & Sei., 234;
Doug., 68; 7 Wend. (N. Y.١, 396.

But the court is of opinion, that the pleader has mistaken 
altogether the true construction of the agreement in the par- 
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ticular mentioned, and has placed the right of action upon 
ground not warranted by any of the stipulations of the par- 
ties. This will be apparent, on recurring for a moment to 
the agreement as set forth in the pleadings.

The recitals show, that a dispute had arisen in respect to 
the division of a large sum of money coming from the gov- 
ernment, in which the parties were jointly interested, and 
that a suit had been commenced by McArthur against Hob- 
son, in chancery, enjoining him from receiving any part of it, 
until their rights had been judicially determined. The effect 
of this proceeding was to tie up the fund in chancery, pend- 
ing the litigation, and until the court could make a proper 
distribution. It was to remedy this inconvenience, and to 
enable the parties to possess themselves of the fund, pending 
the controversy, that the agreement in question was entered 
into, and which was, in substance, as follows. McArthur was 
to receive the whole of the money from the government, and 
at once pay over to Hobson 811,500, retaining in his posses- 
sion the residue ; and if, in the suit then pending, it should be 
determined, directly or indirectly, that Hobson was entitled 
to a larger amount for his share, then McArthur would pay 
such additional sum, with interest, at the Bank of Chilli- 
cothe: and, on the other hand, if it should be determined 
that Hobson’s portion of the fund was less than the sum 
already received, he would refund the excess, with interest, 
to McArthur, at the same place.

The object of the parties was to procure the money from 
the government, where it was lying idle, and, at the same 
*757] time, to *make a provisional distribution, without 

] in any way interfering with the suit in chancery. 
That was to be carried on for the purpose for which it was 
originally commenced; but as a provisional division had 
taken place, it became necessary to provide for a special 
decree, having reference to the changed situation of the 
fund, and, as the suit had become an amicable one, to pro- 
vide, also, for the payment of any sum that might be found 
due from either party. Hence the stipulation, that the 
decree should be made upon the basis of this provisional dis- 
tribution, and that the parties should pay over at once any 
balance that might be found due, without further pro- 
ceedings.

The strongest proof exists, in the agreement itself, that the 
parties did not intend to interfere with the settlement of 
their differences by the suit in chancery, or by some other 
suit to be instituted for that purpose: for the last article 
provides, that this contract shall not be used by either party 
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in the suit pending, or in any other suit, or in any other 
court, or in any proceeding under the contract of 1810, as 
affecting or in any way changing the rights of either in the 
matters in dispute; but that the suit in chancery, or any suit 
which either might think proper to bring, should be con-
ducted, in all respects, as though this contract had not been 
entered into.

We think, therefore, it is clear, the parties intended that 
their respective rights to the common fund in question 
should be settled and fixed by the chancery suit then pend-
ing, or by some other legal proceeding that might be insti-
tuted for the purpose ; and that, when so settled, they would 
conform the provisional distribution already made to the 
decision, by paying over at once the amount adjudged to be 
due; for we have seen, that, instead of interfering with the 
suit which had been already commenced, great pains are 
taken to guard against any such consequence, and, as if 
apprehensive that their rights might not be definitively settled 
by that suit, provision is made for the institution of any 
other, by either party, before the same or any other tribunal 
having cognizance of the case.

In a word, the whole amount of the agreement is, to pro-
vide, first, for a provisional distribution of the fund, so that 
the money might be used pending the litigation; secondly, 
for a judicial determination of the controversy in respect to 
it, in some court of law or equity; and, thirdly, for the pay-
ment of any balance that might be found due from either, at 
the Bank of Chillicothe.

This being, in our judgment, the legal effect of the agree-
ment, it is manifest that the pleader has failed to compre-
hend it, and has therefore failed to set out any cause of 
action in *the declaration. There is a total omission of any averment of the fact upon which the right of ٢ 

the plaintiff to any portion of the fund beyond the $11,500 is 
made to depend, namely, a judgment, order, or decree award-
ing to him the amount. There is not only an omission of any 
such averment, but the contrary appears upon the face of the 
declaration, as the decree in the chancery suit is set out, and 
its contents particularly described.

It is a decree simply dismissing the bill of complaint, with 
costs. It may show that the defendant (now plaintiff) had 
not received more than his share of the money in the divi-
sion, otherwise the bill would not have been dismissed; but 
not that the defendant was entitled to more, unless the 
dismissal of a bill is evidence that something is due from the 
complainant to the defendant.
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Neither can we presume, even after verdict, that evidence 
was given at the trial, by which it was made to appear that 
the decree did determine that the amount ٦vhich has been 
recovered in this suit ٦vas due from McArthur to the plain-
tiff ; for this would be a presumption against the face of the 
record. That shows what decree was rendered, and any one 
of a different import would have been inadmissible under the 
pleadings.

Besides, there should have been an averment, not only 
that a decree ٦vas rendered in the suit in chancery, but that 
the sum claimed had been therein adjudged to the plaintiff. 
This is made the foundation of the right to the money, and, 
of course, of the action, by the agreement; and the omission 
is fatal to the judgment.

It is the case of a total omission to state any title or cause 
of action in the declaration,—a defect which the verdict ٦vill 
not cure, either at common law or by statute. Doug., 683; 
Cowp., 826; 1 Johns. (N. Y.), 453; 2 Id., 557; 17 Id., 439.

The averment, that, in virtue of the decree, the plaintiff 
was well entitled to recover, &c., is insufficient, either as 
matter of law or of fact. As matter of law, it was given up 
in the argument, as no such legal consequence could follow 
from the premises stated; and, as matter of fact, the aver-
ment is in contradiction to the record itself. That shows, 
that the decree determined nothing in favor of the plaintiff; 
dismissed the bill against him with costs, and nothing more.

Some weight was given, in the argument, to the peculiar 
phraseology of the covenant, on the part of McArthur, 
wherein it is provided, that, if it should be determined in the 
chancery suit, that the plaintiff was entitled to any greater 
portion of the money, directly or indirectly, than the $11,500, 
*7591 ٤٦٦en’.and *٦n case١ he would pay, &c. The object

٠٦ of using the ٦vords, directly or indirectly, in the con-
nection found, is, perhaps, at best, but matter of conjecture. 
But as the chancery suit was against Hobson, for the purpose 
of asserting claims and demands against him by the complain-
ant, it was, according to the rules of chancery, an inappro-
priate proceeding for the purpose of asserting claims on the 
part of the defendant against the complainant. These would 
have required a cross-bill. But as the suit had become an 
amicable one, it was provided that the claims of both parties 
might be settled therein, notwithstanding the irregularity of 
the proceeding, and hence the use of the peculiar phraseol-
ogy referred to.

This explanation receives some confirmation from the cove-
nant, on the part of Hobson, with McArthur. These words 
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are there omitted. The suit was appropriate to enforce any 
claim against him.

It was said, also, and some stress laid upon the remark, 
that the agreement would not have provided for the voluntary 
payment of the balance that might be due from one to the 
other, if it had comtemplated an adjustment of the particular 
amount by the suit in chancery, as, in that event, the pay-
ment could be enforced by the decree.

But ٦ve think this consideration leads to an opposite con-
clusion. Ho١v could the payment be made at the bank, as 
provided, unless the amount in dispute was first adjusted.

There was no dispute about the payment, except as re-
spected the amount. That being determined, each party was 
ready to satisfy it. Besides, it is difficult to believe, that, in 
providing so specially for the settlement of the controversy 
by judicial proceedings, the parties had in ١٢iew simply the 
determination of the question ٦vhether the one or the other 
had reci١٢ed more of the fund than his share, without regard 
to the amount. Such a decision would have been idle, as it 
could lead to no practical result in the settlement of their 
differences.

Upon the whole, for the reasons stated, we think the judg-
ment below erroneous, and should be reversed, and the cause 
remanded to the court below for further proceedings.

Mr. Justice WAYNE, being indisposed, did not sit in this 
cause.

Mr. Justice WOODBURY dissented.

ORDER•

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
*District of Ohio, and ٦vas argued by counsel. On r٩6٠ consideration whereof, it is now here ordered and ad- ٢ 

judged by this court, that the judgment of the said Circuit 
Court in this cause be, and the same is hereby, reversed, with 
costs, and that this cause be, and the same is hereby, remanded 
to the said Circuit Court, for further proceedings to be had 
therein, in conformity to the opinion of this court.
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