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has been sold under process from a State court, the creditor 
is liable to refund the money thus received to the assignee of 
the bankrupt. Having obtained this preference maid iide, in 
fraud of the bankrupt law, he cannot be suffered to retain the 
fruits of it to the injury of other creditors ; otherwise, the 
whole policy and aim of the law would be frustrated.

We are of opinion, therefore, that the lien obtained by 
Shawhan upon the property of Brandon by his proceedings 
in the State Court, after notice of the act of bankruptcy, was 
not saved or protected by the proviso to the second section 
of the act, and that he and the other appellants, who had ap-
propriated the assets of the bankrupt to their own use, are 
liable to refund the same to the assignee in this suit; and 
that the decree of the Circuit Court of the United States for 
the District of Kentucky should be affirmed.

ORDER.

*This cause came on to be heard on the transcript of ٢ 
the record of the Circuit Court of the United States ٢ 

for the District of Kentucky, and was argued by counsel. 
On consideration whereof, it is now here ordered and decreed 
by this court, that the decree of the said Circuit Court in this 
cause be and the same is hereby affirmed with costs.

William  and  Franci s  Sadler , Comp laina nts , v . Thomas  
B. Hoover , Sylvanus  Chamb ers , and  Samuel  H. Din -
kins , Partners  by  the  Style  of  Thomas  B. Hoove r  
and  Comp any .

Where an appeal, from a Circuit Court, sitting in chancery, is brought up to 
this court upon a certificate of division in opinion, and the certificate states 
that the court was not able to agree in opinion, one of the judges being of 
opinion that a decree should be rendered for the complainants, and the other 
that a decree should be rendered for the defendants, this was not such a dis-
tinct statement of the point or points upon which the judges differed as 
would give this court jurisdiction.1

The appeal must, therefore, be dismissed, for want of jurisdiction.

This  case came up, on a certificate of division, from the 
Circuit Court of the United States for the Southern District 
of Mississippi.

1 See Perkins V. Hart, 11 Wheat,, Dennistoun V. Stewart, 18 Id., 565; ازو 
237: Wolf V. Usher, 5 Pet., 269: vie V. Knox Ins. Co., Id., 577: Have 
United States V. /208 5 ( ٨٤ر٣  : """" V. Iowa County, 3 Wall., 294.
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The following is the statement of facts agreed upon in the 
court below, by the counsel for the respective parties, and 
sent up with the record.

Sadler, ا  a d ano  S adler :: ،، Chancery.Thomas «بة أ ا .Hoo ER and others لم 

،،11٦ the Circuit Court of the United States for the Southern 
District of Mississippi.

،،The bill states that at May term, 1889, of the Circuit 
Court, the defendants, Thomas B. Hoover & Co., recovered 
judgment against them, and one Francis Ross, their surety, 
for $3,501.84 debt, and 8883.65 damages, Avith interest thereon 
from the 17th of May, 1889, and costs of suit; and at the 
same term, another judgment against them, and one ٧٧٠ D. 
Henry, as their surety, for 87,881.66, with interest from the 
17th of May, 1899, and costs of suit. That executions issued 
on said judgments, and forthcoming bonds have been given 
with one Robert Ridley, as security in each case, and that said 
bonds were returned forfeited to the November term, 1839, 
and executions about to issue thereon ; that the instruments 
*647] of writing onwhichthese *judgments are foundedwere 

] given by complainants, in consideration of certain 
slaves sold by the firm of Thomas B. Hoover تك Co. to them, 
on the 28th of October, 1890, and for which bills of sale were 
given; that complainants feel themselves greatly aggrieved 
by the conduct of Thomas B. Hoover & Co.; that they had 
an understanding with Hoover, by which they might have 
been relieved from the contract, but which was not reduced 
to writing with other parts of the contract, and complainants 
have thus been deprived of its benefit, and Avill be greatly in- 
jured if relief is not afforded to them on the grounds hereafter 
stated.

“The complainants allege that the said slaves were intro- 
duced into this State by the said Thomas B. Hoover, for 
himself and partners, but a few weeks previous to such sale, 
as merchandise, and for sale, without any certificate of char- 
acter, and were sold Avithout any record of certificate, con- 
trary to the constitution and laws of the State of Mississippi; 
and that the causes of action, on which the said judgments 
are rendered, were given in direct exchange for said slaves. 
That complainants have been advised that this court will 
interfere to prevent the collection of these judgments if they 
Avill submit to act rightfully, and not use the occasion to act 
fraudulently and unjustly. On this principle of equity, com- 
plainants submit to a rescission of the contract,—offer to 
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deliver up to defendants all the said negroes now alive, and 
to account for the hire of them, including, also, their increase, 
and to perform ١vhatever they may be required by the court.

،، Complainants aver that they were prevented from making 
this defence at law, by advice of counsel, on account of de-
cisions adverse to it previously made by this court and the 
Circuit Courts of the State of Mississippi; and the current 
of decisions to this effect was not broken into until the decis-
ion of this court, at the late November term, (1839,) and 
until then complainants supposed they were not entitled to 
relief on this ground, and under this belief they entered into 
forthcoming bonds. That defendants, Hoover & Co., are un-
willing to rescind said contract, and are about to enforce the 
collection of said judgments. 'The bill prays process, and a 
perpetual injunction against the judgments.

،، On application to the district judge, he granted a fiat for 
an injunction on the 4th of January, 1840, and injunction 
was issued accordingly.

“Previous to the May term, 1840. the defendants, Thomas 
B. Hoover, Samuel H. Dinkins, and Sylvanus Chambers, 
members of the firm of Thomas B. Hoover & Co,, answered.

“ Thomas B. Hoover, in his ans٦ver, admits that, as 
a member *of said firm, and on its behalf, a few weeks ٢ 

previous to the sale, he introduced into the State of Missis-
sippi, as merchandise, and for sale, a number of slaves, with-
out any certificate of character, or record of the same, and 
that he sold the slaves named in the bill to the complainants, 
and took their bill of exchange and note therefor, on which 
the said judgments were rendered. He denies, positively, any 
arrangement or understanding between him and complain-
ants, by which they were to be relieved from their contract; 
that although these slaves were introduced for sale, the de-
fendant insists on the validity of the contract; that even re-
garding the contract as illegal, the complainants having failed 
to make this defence on the trials at law, they are now pre-
cluded from availing themselves of this ground of relief in 
chancery; especially that complainants have given forthcom-
ing bonds on which judgments have been rendered.

،، As to complainants’ offer to rescind the contract and to 
restore the slaves, this defendant states, that, on a dissolution 
of the partnership, he transferred the liabilities of complain-
ants to his copartners; he has, therefore, no control of the 
judgments; that having made the contract of sale, he can 
state positively that no fraud or imposition of any kind was 
practised on complainants; that the contract was fair and
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honest on his part; that the negroes ٦vere, as he believes, 
sound and healthy, and were sold at the customary prices.

،، Samuel H. Dinkins, in his ans٦ver, admits that he was a 
member of the firm of Thomas B. Hoover & Co. He knows 
nothing personally of the sale of the slaves, and on this point 
refers to the answer of Thomas B. Hoover, the trading part-
ner. He admits, however, that the slaves were sold to com-
plainants ; that, after litigation on the instruments given for 
them, judgments were rendered against complainants for the 
sums agreed to be given. He insists on the legality and va-
lidity of the contract, and that the complainants, having failed 
to make this defence at law, cannot no١v avail themselves of 
it as a ground of relief. He rejects the offer of the bill to 
rescind the contract, as being manifestly unjust, since the 
great change in the value of this property, and because the 
complainants do not offer to account for the value of three 
slaves since dead.

،، Sylvanus Chambers states in his answer, that, as to the 
introduction of the negroes into Mississippi, and their sale, 
he knows nothing personally. He insists on the validity of 
the contract, and that, whether originally legal or not, com-
plainants cannot now avail themselves of this ground for re-
lief, having failed to set it up as a defence at law. He rejects, 
also, the proposition to rescind the contract, for the reasons 
*649] s،a؛e ٥• ٤ n ؛١٦ e *preceding answer, and insists that, as 

٦ the contract was fairly entered into, without any wil-
ful intent to violate the laws of Mississippi, should the court 
decree it to be void, he and his partners should be compen-
sated also for the value of the three dead slaves, as there is 
no allegation of their unsoundness; and especially, as he 
charges, that they died from the cruel treatment of the com-
plainants.

،،At May term, 1840, a motion was made, on the part of 
defendants, to dissolve the injunction, which motion was 
afterwards overruled.

،، At the May term, 1844, the cause came to a hearing on 
bill, answers, and replication, before their Honors, Peter V. 
Daniel, and Samuel J. Gholson, judges. And the court not 
being able to agree in opinion, one of the said judges being 
of opinion that a decree should be rendered for the complain-
ants, and the other that a decree should be rendered for the 
defendants, it ١vas ordered, at the request of counsel on both 
sides, that this difference of opinion be certified to the Su٠ 
preme Court of the United States for their decision.
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،، The foregoing is a correct abstract of the material facts 
in the above-stated cause.

،، Lea  & Lea , Complainants' Sol. 
W. R. Hill , Defendants' Sol.

،، January 8, 1845.”

The case was argued (in print) by Mr. Hill, for the defend-
ants, but the question of the jurisdiction of this court was 
not raised, and it is deemed necessary to insert the argument 
of the main point in the case.

Mr. Chief Justice TANEY delivered the opinion of the 
court.

This cause comes before us on a certificate of division. But, 
upon inspecting the record, it appears that the particular 
point or points upon which the justices of the Circuit Court 
differed in opinion are not distinctly stated; and the case 
must therefore be dismissed for want of jurisdiction.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
Southern District of Mississippi, and on the point and ques-
tion on which the judges of the said Circuit Court ٦vere 
opposed in opinion, and which was certified to this court for 
its opinion agreeably to the act of Congress in such case made 
and provided, and was argued by counsel. And it appearing 
to this court, upon an inspection of the said transcript, that 
no *point  in the case, within the meaning of the act of 
Congress, has been certified to this court, it is there- ٢ 

upon now here ordered and decreed by this court, that this 
cause be and the same is hereby dismissed, and that this 
cause be and the same is hereby remanded to the said Circuit 
Court, to be proceeded in according to law.

Frederick  J. and  Samuel  W. Barnard  and  Henry  Q. 
Hawley , Appel lants , v . John  Gibs on .*

Where a decree in chancery refers the matters to a master to ascertain the 
amount of damages, and in the mean time the bill is not dismissed, nor is 

*Mr. Chief Justice Taney did not sit in this cause, being indisposed at the 
time it was argued.
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