
ORDERS FROM JULY 1 THROUGH 
OCTOBER 2, 1985

July  1, 1985
Dismissal Under Rule 53

No. 84-545. Hico Indep ende nt  School  Dis trict  et  al . v . 
Wells  et  al . C. A. 5th Cir. Certiorari dismissed under this 
Court’s Rule 53. Reported below: 736 F. 2d 243.
Appeals Dismissed

No. 84-1591. Boudrea ux  v . Grice . Appeal from Sup. Ct. 
La. dismissed for want of substantial federal question. Reported 
below: 462 So. 2d 131.

No. 84-6755. Bury  v . City  of  Lakeland , Florida , et  al . 
Appeal from C. A. 11th Cir. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a petition 
for writ of certiorari, certiorari denied.
Certiorari Granted—Vacated and Remanded

No. 84-494. National  Labor  Relat ions  Board  v . Machin -
is ts  Local  1327, International  Ass ociation  of  Machinis ts  
& Aerosp ace  Workers , AFL-CIO, Dis trict  Lodge  115, et  
al .; and

No. 84-528. Lapins ki  et  al . v . Machinis ts  Local  1327, 
Intern atio nal  Ass ociation  of  Machin ists  & Aerospac e  
Workers , AFL-CIO, Distr ict  Lodge  115, et  al . C. A. 9th 
Cir. Certiorari granted, judgment vacated, and cases remanded 
for further consideration in light of Pattern Makers v. NLRB, 
ante, p. 95. Reported below: 725 F. 2d 1212.

No. 84-1324. Adams  et  al . v . Jasi nski . C. A. 11th Cir. 
Certiorari granted, judgment vacated, and case remanded for 
further consideration in light of Mitchell v. Forsyth, 472 U. S. 
511 (1985). Reported below: 745 F. 2d 70.

No. 84-1756. City  of  Shep herds ville , Kentuck y , et  al . 
v. Rymer . C. A. 6th Cir. Certiorari granted, judgment va-
cated, and case remanded for further consideration in light of 
Oklahoma City v. Tuttle, 471 U. S. 808 (1985). Reported below: 
754 F. 2d 198.
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Miscellaneous Orders
No. A-869 (84-6868). Valent ino  v . Supe rior  Court  of  

the  County  of  Contra  Costa . Ct. App. Cal., 1st App. Dist. 
Application for stay, addressed to The  Chief  Justi ce  and re-
ferred to the Court, denied.

No. A-928. Pugh  v . Florida . Dist. Ct. App. Fla., 4th Dist. 
Application for stay, addressed to Justice  Blackmun  and re-
ferred to the Court, denied.

No. A-935 (84-1244). Davis  et  al . v . Bandemer  et  al . 
D. C. S. D. Ind. [Probable jurisdiction noted, 470 U. S. 1083.] 
Application for stay of the December 13, 1984, order of the United 
States District Court for the Southern District of Indiana, pre-
sented to Justi ce  Stevens , and by him referred to the Court, 
denied.

No. A-944. Faber  et  al . v . Fargnoli  et  al . Application 
for stay of the order of the Appellate Division, Supreme Court of 
New York, Third Judicial Department, presented to Just ice  
Marshall , and by him referred to the Court, denied.

No. A-972 (84-1923). Heckler , Secret ary  of  Health  and  
Human  Servi ces , et  al . v . New  York  et  al . C. A. 2d Cir. 
Application for a partial stay of the judgment of the United 
States District Court for the Eastern District of New York, case 
No. CV-83-0457, as set forth in the order of January 31, 1984, 
presented to Just ice  Marsh all , and by him referred to the 
Court, is granted pending the disposition by this Court of the 
petition for writ of certiorari. Should the petition for writ of 
certiorari be denied, this stay terminates automatically. In the 
event the petition for writ of certiorari is granted, this stay shall 
continue pending the sending down of the judgment of this Court.

No. D-490. In  re  Dis barment  of  Holtzman . Disbarment 
entered. [For earlier order herein, see 471 U. S. 1063.]

No. 92, Orig. Arkans as  v . Miss iss ipp i . Request of the Spe-
cial Master for award of costs and compensation granted, and he is 
awarded a total of $32,110.74 to be divided equally by the parties. 
The Special Master is hereby discharged. [For earlier decision 
herein, see, e. g., 471 U. S. 377.]

No. 82-1889. Springfie ld  Towns hip  School  Dis trict  et  
al . v. Knoll , 471 U. S. 288. Motion of respondent to retax costs 
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granted and the parties are to bear their own costs. Justice  
Powell  took no part in the consideration or decision of this 
motion.

No. 83-2004. Matsushi ta  Electric  Industri al  Co ., Ltd ., 
et  al . v. Zenith  Radio  Corp , et  al . C. A. 3d Cir. [Certio-
rari granted, 471 U. S. 1002.] Motion of petitioners to dispense 
with printing the joint appendix granted and counsel shall file with 
the Clerk nine copies of the record that was before the United 
States Court of Appeals for the Third Circuit. Motion of the 
Solicitor General for leave to participate in oral argument as ami-
cus curiae, for divided argument, and for additional time for oral 
argument denied.

No. 84-1531. Michig an  v . Jackson . Sup. Ct. Mich. [Cer-
tiorari granted, 471 U. S. 1124.] Motion for appointment of coun-
sel granted, and it is ordered that James Krogsrud, Esquire, of 
Detroit, Mich., be appointed to serve as counsel for respondent in 
this case.

No. 84-1539. Michig an  v . Bladel . Sup. Ct. Mich. [Certio-
rari granted, 471 U. S. 1124.] Motion for appointment of counsel 
granted, and it is ordered that Ronald J. Bretz, Esquire, of Lan-
sing, Mich., be appointed to serve as counsel for respondent in 
this case.

No. 84-1745. Schilling , Commi ssi oner  of  Savings  and  
Loan  Ass ociations  for  Illi nois  v . Telegraph  Savings  & 
Loan  Associ ation  of  Chica go  et  al . Sup. Ct. Ill.; and

No. 84-1747. Shoultz  v . Monfort  of  Colora do , Inc ., et  
al . C. A. 10th Cir. The Solicitor General is invited to file briefs 
in these cases expressing the views of the United States.
Probable Jurisdiction Noted

No. 84-1803. Attor ney  General  of  New  York  v . Soto - 
Lope z  et  AL. Appeal from C. A. 2d Cir. Probable jurisdiction 
noted. Reported below: 755 F. 2d 266.
Certiorari Granted

No. 84-1725. United  States  v . City  of  Fulton  et  al . 
C. A. Fed. Cir. Certiorari granted. Reported below: 751 F. 2d 
1255.

No. 84-1554. Siela ff , Direct or , Virgi nia  Department  of  
Correct ions  v . Carri er . C. A. 4th Cir. Motion of respondent



904 OCTOBER TERM, 1984

473 U. S.July 1, 1985

for leave to proceed in forma pauperis and certiorari granted. 
Reported below: 754 F. 2d 520.

No. 84-1737. United  States  v . American  College  of  Phy -
sicians . C. A. Fed. Cir. Motion of American Business Press 
for leave to file a brief as amicus curiae granted. Certiorari 
granted. Reported below: 743 F. 2d 1570.

No. 84-6807. Lee  v . Illino is . App. Ct. Ill., 5th Dist. Mo-
tion of petitioner for leave to proceed in forma pauperis and 
certiorari granted. Reported below: 129 Ill. App. 3d 1167, 491 
N. E. 2d 1391.

Certiorari Denied. (See also No. 84-6755, supra.)
No. 83-421. Consoli dated  X-Ray  Service  Corp . v . 

Bugher  et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 705 F. 2d 1426.

No. 84-636. Brown , Conservat or  of  Bris coe  v . Unite d  
State s et  al . C. A. 8th Cir. Certiorari denied. Reported 
below: 739 F. 2d 362.

No. 84-677. American  Warehou semen ’s Ass n . v . Inter -
national  Longs hore men ’s  Ass n ., AFL-CIO, et  al .;

No. 84-684. Internati onal  Brotherhood  of  Teams ters , 
Chauf feu rs , Warehou semen  & Helpers  of  Amer ica  v . In -
ternati onal  Longshoremen ’s  Ass n ., AFL-CIO, et  al .;

No. 84-691. Internati onal  Ass ociation  of  NVOCCS et  
al . v. Nation al  Labor  Relations  Board  et  al .;

No. 84-696. American  Trucking  Ass ns ., Inc ., et  al . v . In -
ternati onal  Longs hore men ’s Ass n ., AFL-CIO, et  al .; and

No. 84-869. Houff  Trans fer , Inc . v . International  
Longshoremen ’s Ass n ., AFL-CIO, et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 734 F. 2d 966.

No. 84-1256. Heckma nn  et  al . v . Cemeteries  Assoc iation  
of  Greater  Chicago  et  al . App. Ct. Ill., 1st Dist. Certiorari 
denied. Reported below: 127 Ill. App. 3d 451, 468 N. E. 2d 1354.

No. 84-1372. Thomassen  et  al . v . United  States . C. A. 
9th Cir. Certiorari denied.

No. 84-1444. Price  v . Unit ed  State s . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 750 F. 2d 363.
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No. 84-1463. Wils on  v . Florida . Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 453 So. 2d 413.

No. 84-1566. Christof fers en  et  ux . v . Unite d  States . 
C. A. 8th Cir. Certiorari denied. Reported below: 749 F. 2d 
513.

No. 84-1617. Alabama  Publi c Service  Commi ssi on  v . 
United  State s et  al . C. A. 11th Cir. Certiorari denied. 
Reported below: 756 F. 2d 883.

No. 84-1665. Camp bell  v . Washington  State  Bar  Ass n . 
C. A. 9th Cir. Certiorari denied.

No. 84-1676. Plueckhahn  v . Farmers  Insur ance  Ex -
change  et  AL. C. A. 5th Cir. Certiorari denied. Reported 
below: 749 F. 2d 241.

No. 84-1684. Allied  Corp . v . Dist rict  17, United  Mine  
Workers  of  Ameri ca , et  al .; and

No. 84-1863. Dis trict  17, United  Mine  Workers  of  Amer -
ica , et  al . v. Allied  Corp , et  al . C. A. 4th Cir. Certiorari 
denied. Reported below: 765 F. 2d 412.

No. 84-1693. Florida  v . Cruz ; and Florida  v . Holliday  
et  al . Sup. Ct. Fla. Certiorari denied. Reported below: 465 
So. 2d 516 (first case); 465 So. 2d 524 (second case).

No. 84-1708. Oklahoma  Publis hing  Co . v . Oklahoma  Hos -
pit al  Ass n , et  al . C. A. 10th Cir. Certiorari denied. Re-
ported below: 748 F. 2d 1421.

No. 84-1718. Crabtree  v . Unite d  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 754 F. 2d 1200.

No. 84-1722. Port  Packet  Corp . v . Lewis  et  al .; and
No. 84-1723. Lewis  et  al . v . Port  Packe t  Corp . Sup. Ct. 

Va. Certiorari denied. Reported below: 229 Va. 1, 325 S. E. 2d 
713.

No. 84-1730. Montg omery  v . Illinois . App. Ct. Ill., 4th 
Dist. Certiorari denied. Reported below: 125 Ill. App. 3d 1175, 
481 N. E. 2d 368.

No. 84-1739. Altamont  Farms , Inc ., et  al . v . Rios  et  al . 
Ct. App. N. Y. Certiorari denied. Reported below: 64 N. Y. 2d 
792, 476 N. E. 2d 312.
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No. 84-1743. Bell etir e , Direct or , Depa rtme nt  of  Men -
tal  Health  and  Develop ment al  Disab iliti es , et  al . v . 
Parks  et  al . C. A. 7th Cir. Certiorari denied. Reported 
below: 753 F. 2d 1397.

No. 84-1749. Arms trong , Truste e of  the  Estate  of  
Gelking  v. State  Bank  of  Towner . C. A. 8th Cir. Certio-
rari denied. Reported below: 754 F. 2d 778.

No. 84-1754. Cavanagh  v . Goldberg , Judge , Rhode  Is -
land  Family  Court , et  al . C. A. 1st Cir. Certiorari denied.

No. 84-1755. Modell  v . Gries  Spor ts  Enterp ris es , Inc ., 
et  al . Sup. Ct. Ohio. Certiorari denied. Reported below: 15 
Ohio St. 3d 284, 473 N. E. 2d 807.

No. 84-1757. Hellm an  v . Univers ity  of  Pittsbu rgh  et  
al . C. A. 3d Cir. Certiorari denied. Reported below: 760 F. 
2d 257.

No. 84-1758. Durante  Bros . & Sons , Inc . v . National  
Bank  of  New  York  City  et  al . C. A. 2d Cir. Certiorari 
denied. Reported below: 755 F. 2d 239.

No. 84-1760. Canale  v . United  State s . C. A. 5th Cir. 
Certiorari denied.

No. 84-1767. Konzen  v . Konzen . Sup. Ct. Wash. Certio-
rari denied. Reported below: 103 Wash. 2d 470, 693 P. 2d 97.

No. 84-1782. Smythe , Cramer  Co . et  al . v . Smit h  et  ux . 
C. A. 6th Cir. Certiorari denied. Reported below: 754 F. 2d 
180.

No. 84-1786. Welenken  Himme lfar b & Co. et  al . v . 
Holt , aka  Atchi son . C. A. 6th Cir. Certiorari denied. Re-
ported below: 758 F. 2d 652.

No. 84-1787. Bowers  v . Continental  Insurance  Co . 
C. A. 11th Cir. Certiorari denied. Reported below: 753 F. 2d 
1574.

No. 84-1789. Simon  et  al . v . City  of  Los  Angele s . C. A. 
9th Cir. Certiorari denied. Reported below: 753 F. 2d 1083.

No. 84-6351. Solis  v . Unite d  States . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 747 F. 2d 930.
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No. 84-6384. Thoma s  v . Kadish  et  al . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 748 F. 2d 276.

No. 84-6398. Hargrav e v . Landon  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 751 F. 2d 379.

No. 84-6432. Fulton  et  al . v . Collins , Warden . C. A. 
4th Cir. Certiorari denied. Reported below: 744 F. 2d 1026.

No. 84-6452. Le Croy  v . Flori da ; and
No. 84-6475. Le Croy  v . Florida . Sup. Ct. Fla. Certiorari 

denied. Reported below: 461 So. 2d 88.
No. 84-6469. Gast  v . Young , Warden . Sup. Ct. Wis. 

Certiorari denied. Reported below: 122 Wis. 2d 785, 367 N. W. 
2d 224.

No. 84-6500. Rodgers  v . United  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 755 F. 2d 533.

No. 84-6544. Reddick  v . Callahan , Superi ntende nt , 
Massac husetts  Correctional  Institutio n at  Norfolk . 
C. A. 1st Cir. Certiorari denied.

No. 84-6578. Sloane  v . Unite d  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 755 F. 2d 174.

No. 84-6610. Randolph  v . Florida . Sup. Ct. Fla. Certio-
rari denied. Reported below: 463 So. 2d 186.

No. 84-6631. Sim s  v . United  States . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 755 F. 2d 1239.

No. 84-6706. Avery  v . New  York . Ct. App. N. Y. Certio-
rari denied. Reported below: 64 N. Y. 2d 887, 476 N. E. 2d 1010.

No. 84-6710. Als ton  v . United  States  Postal  Service . 
C. A. Fed. Cir. Certiorari denied. Reported below: 765 F. 2d 
156.

No. 84-6747. Reed  v . Wiscons in  Departm ent  of  Health  
and  Social  Servi ces , Divis ion  of  Corre ction s , et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 757 F. 2d 1291.

No. 83-2076. Pollard  v . Board  of  Police  Commi ssi oners  
et  al . Sup. Ct. Mo. Certiorari denied. Justice  Brennan , 
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Just ice  Marsh all , and Justice  Powell  would grant certiorari. 
Reported below: 665 S. W. 2d 333.

No. 84-761. Data  General  Corp . v . Digidyne  Corp , et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 734 F. 2d 
1336.

Justi ce  White , with whom Justice  Blackm un  joins, 
dissenting.

Petitioner in this case manufactured and sold a central process-
ing unit for computers known as NOVA. Petitioner also created 
and sold a copyrighted operating system for NOVA called RDOS. 
RDOS was a very popular operating system, but petitioner’s 
licensing agreement prevented customers from using it with any 
central processing unit other than petitioner’s NOVA.

Respondents sued, claiming that petitioner’s marketing strategy 
amounted to an illegal tie-in in violation of the antitrust laws. 
After a jury trial, the District Court granted petitioner’s motion 
for a judgment notwithstanding the verdict, defining the appropri-
ate market as the “market for general purpose minicomputers and 
microprocessors.” In re Data General Corp. Antitrust Litiga-
tion, 529 F. Supp. 801, 821 (ND Cal. 1981). No reasonable juror 
could find, the court determined, that within this large and dy-
namic market with much larger competitors petitioner had the 
market power to restrain trade through an illegal tie-in arrange-
ment. The Court of Appeals for the Ninth Circuit reversed and 
reinstated the jury verdict in favor of respondents. 734 F. 2d 
1336 (1984). The court concluded that the tying arrangement was 
illegal per se, because petitioner’s RDOS operating system was 
sufficiently unique and desirable to an appreciable number of buy-
ers to enable petitioner to force those consumers to buy its tied 
product, the NOVA central processing unit.

The Court of Appeals’ decision in this case is suspect on several 
grounds. As we have consistently explained, a particular tying 
arrangement may have procompetitive justifications, and it is thus 
inappropriate to condemn such an arrangement without consid-
erable market analysis. National Collegiate Athletic Assn. v. 
Board of Regents of Univ, of Okla., 468 U. S. 85, 104, n. 26 
(1984); Jefferson Parish Hospital District No. 2 v. Hyde, 466 
U. S. 2, 11—14 (1984). Anticompetitive forcing only exists if 
consumers are forced to buy a tied product as a result of the 
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sellers’ market power, not simply because of the desirability of the 
package. Id., at 24-25. The Court of Appeals looked to market 
power over “locked in” customers who had already purchased peti-
tioner’s wares, viewed the copyright on the operating system as 
creating a presumption of market power, and seemingly concluded 
that forcing power is sufficiently established to demonstrate per se 
antitrust liability if some buyers find the tying product unique and 
desirable.

Drawing distinctions between the permissible and the forbidden 
in this area is difficult, and the posture of this case—a jury verdict 
overturned by the District Court but reinstated on appeal—cre-
ates an additional layer of complexity, since each court below took 
a different view of what facts were relevant. Nonetheless, this 
case raises several substantial questions of antitrust law and pol-
icy, including what constitutes forcing power in the absence of a 
large share of the general market, whether market power over 
“locked in” customers must be analyzed at the outset of the origi-
nal decision to purchase, and what effect should be given to the 
existence of a copyright or other legal monopoly in determining 
market power.

At stake is more than the resolution of this single controversy 
or even the clarification of what may seem at times to be a collec-
tion of arcane legal distinctions. In the highly competitive, multi-
billion dollar a year computer industry, bundling of software and 
hardware, or of operating systems and central processing units, is 
somewhat common, and any differentiated product is especially at-
tractive to some buyers. The reach of the decision in this case is 
potentially enormous, and as the United States strongly urges us 
to do, I would grant certiorari to address the substantial issues of 
federal law presented.

No. 84-1230. City  of  North  Muskegon  et  al . v . Brigg s . 
C. A. 6th Cir. Motion of respondent for leave to proceed in 
forma pauperis granted. Certiorari denied. Reported below: 
746 F. 2d 1475.

Justi ce  White , with whom The  Chief  Just ice  and Justice  
Rehnquist  join, dissenting.

In 1977, respondent Briggs, then a married police officer sepa-
rated from his wife, maintained an intimate relationship with a 
woman married to another man, and moved into an apartment 
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with her. After this living arrangement was brought to the at-
tention of the Police Chief, respondent was suspended from the 
Police Department for conduct unbecoming an officer. When re-
spondent continued his conduct, he was informed that it violated 
state law, and he was discharged. The disciplinary sanctions 
were upheld by petitioner city’s City Council.

Respondent sued, claiming that his discharge amounted to an 
unlawful violation of his civil rights. 563 F. Supp. 585 (WD Mich. 
1984). The District Court and Court of Appeals for the Sixth 
Circuit rejected the argument that respondent’s activities were 
prohibited by state statutes forbidding adultery and lewd and las-
civious cohabitation. Those courts also found that respondent’s 
fundamental right of sexual privacy was infringed. Respondent 
was awarded $35,000 in compensatory damages, and this award 
was upheld on appeal. 746 F. 2d 1475 (1984).

The decision below stands in marked contrast to .that issued by 
another Federal Court of Appeals. In Shawgo v. Spradlin, 701 
F. 2d 470 (1983), cert, denied sub nom. Whisenhunt v. Spradlin, 
464 U. S. 965 (1983), the Fifth Circuit held that unmarried police 
officers could be disciplined for cohabiting with each other. De-
spite that in Shawgo there was no allegation of violation of state 
law, the Court of Appeals there ruled that any right to privacy 
implicated was qualified and was overridden by the governmental 
interests at stake in running a police department.

The difference between the approaches of these two federal 
courts is evidence of a broader disagreement over whether extra-
marital sexual activity, including allegedly unlawful adulterous 
activity, is constitutionally protected in a way that forbids public 
employers to discipline employees who engage in such activity. 
Compare, e. g., Baron v. Meloni, 556 F. Supp. 796 (WDNY 1983); 
Suddarth v. Slane, 539 F. Supp. 612 (WD Va. 1982); Johnson v. 
San Jacinto Junior College, 498 F. Supp. 555 (SD Tex. 1980), 
with Baker v. Wade, 553 F. Supp. 1121, 1140 (ND Tex. 1982); 
New York v. Onofre, 51 N. Y. 2d 476, 487, 415 N. E. 2d 936, 940 
(1980), cert, denied, 451 U. S. 987 (1981); Drake v. Covington 
County Board of Education, 371 F. Supp. 974, 978-979 (MD Ala. 
1974) (three-judge court).

This case presents an important issue of constitutional law re-
garding the contours of the right of privacy afforded individuals 
for sexual matters. It is an issue over which courts are divided, 
and I would grant certiorari to address it squarely.
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No. 84-1677. Green  Bay  Packaging , Inc . v . Adams  Ex -
tra ct  Co. et  al . C. A. 5th Cir. Certiorari denied. Justice  
White  would grant certiorari to resolve a conflict between the de-
cisions of the United States Court of Appeals for the Fourth Cir-
cuit and the United States Court of Appeals for the Fifth Circuit. 
Reported below: 752 F. 2d 137.

No. 84-1720. Holding  v . Sovran  Bank , Exec uto r  and  
Trustee  of  the  Esta te  of  Muse . Sup. Ct. Va. Certiorari 
denied. Justice  Powell  took no part in the consideration or 
decision of this petition.

No. 84-1734. Johnso n  v . Pennsy lvani a  State  Univers ity  
et  al . C. A. 3d Cir. Motion of Student Association of the State 
University of New York et al. for leave to file a brief as amici 
curiae granted. Certiorari denied. Reported below: 752 F. 2d 
854.

No. 84-1741.
No. 84-6700.

Okla.;
No. 84-6714.

Okla.;
No. 84-6728.
No. 84-6808.

Bowen  v . Oklahom a . Ct. Crim. App. Okla.; 
Staff ord  v . Oklahom a . Ct. Crim. App.

Cartw right  v . Oklahom a . Ct. Crim. App.

Ingram  v . Georgi a . Sup. Ct. Ga.; and
Mills  v . Flori da . Sup. Ct. Fla. Certiorari 

denied. Reported below: No. 84-1741, 715 P. 2d 1093; No. 84- 
6700, 697 P. 2d 165; No. 84-6714, 695 P. 2d 548; No. 84-6728, 253 
Ga. 622, 323 S. E. 2d 801; No. 84-6808, 462 So. 2d 1075.

Justice  Brennan  and Justi ce  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

No. 84-6447. Teague  v . Tenness ee . Sup. Ct. Tenn. Cer-
tiorari denied. Reported below: 680 S. W. 2d 785.

Justice  Marshall , with whom Justice  Brennan  joins, 
dissenting.

At the sentencing stage of a capital proceeding, Tennessee re-
quires a capital defendant to prove that any mitigating circum-
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stances he has established outweigh any aggravating circum-
stances the State has proved. State law provides:

“If the jury unanimously determines that at least one statu-
tory aggravating circumstance or several statutory aggravat-
ing circumstances have been proved by the state beyond a 
reasonable doubt, and said circumstance or circumstances are 
not outweighed by any mitigating circumstances the sentence 
shall be death.” Tenn. Code Ann. §39-2-203(g) (1982) (em-
phasis added).

Sentencing juries are instructed that the defendant’s failure to 
carry this burden requires automatic imposition of a death sen-
tence. As the State Supreme Court has held: “[I]f the State does 
prove an aggravating circumstance beyond a reasonable doubt, 
then unless the jury finds that mitigation exists and outweighs the 
aggravating circumstance, it can only impose the death penalty.” 
State v. Melson, 638 S. W. 2d 342, 366 (Tenn. 1982), cert, denied, 
459 U. S. 1137 (1983). The jury in this case was so instructed.

I continue to believe such instructions and statutes are incon-
sistent with the Court’s Eighth Amendment precedents.*  They 
impermissibly suggest to the jury a more limited role than the 
Eighth Amendment requires it to play. A jury must always be 
free to confront the ultimate question whether “‘death is the ap-
propriate punishment’ ” in the specific case, even where mitigating 
factors do not outweigh aggravating factors. Lockett v. Ohio, 438 
U. S. 586, 601 (1978) (plurality opinion) (quoting Woodson v. 
North Carolina, 428 U. S. 280, 305 (1976) (opinion of Stewart, 
Powell , and Stevens , JJ.)). The jury may wish to vote for life 
out of a desire to render mercy, or it may believe that the death 
penalty is simply inappropriate for the specific crime the defend-
ant has committed. These factors are properly part of the sen-
tencing process. “[T]he sentencing process must permit consider-
ation of the ‘character and record of the individual offender and 
the circumstances of the particular offense as a constitutionally in-
dispensable part of the process of inflicting the penalty of death.’”

*See White n . Maryland, 470 U. S. 1062 (1985) (dissenting from denial of 
certiorari); Maxwell v. Pennsylvania, 469 U. S. 971 (1984) (dissenting from 
denial of certiorari); Stebbing v. Maryland, 469 U. S. 900 (1984) (dissenting 
from denial of certiorari); Jones n . Illinois, 464 U. S. 920 (1983); King v. Mis-
sissippi, 461 U. S. 919 (1983) (dissenting from denial of certiorari); see also 
Smith v. North Carolina, 459 U. S. 1056 (1982) (Ste ve ns , J., respecting 
denial of certiorari).
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Lockett, supra, at 60 (quoting Woodson, supra, at 304). See also 
Roberts v. Louisiana, 431 U. S. 633, 637 (1977).

Tennessee’s statute appears to write less quantifiable mitigating 
factors, such as the desire to render mercy, out of the sentencing 
proceeding. Because the statute is likely to mislead sentencing 
juries into believing that only mitigating factors they can label and 
“weigh” against aggravating ones can properly be considered, I 
would grant certiorari to review the statute’s constitutionality. I 
therefore dissent.

No. 84-6473. Gonzalez -Mares  v . United  States . C. A. 
9th Cir. Certiorari denied. Justi ce  Brennan  and Justi ce  
Marsh all  would grant certiorari. Reported below: 752 F. 2d 
1485.

No. 84-6520. Davi s  v . Florida . Sup. Ct. Fla. Certiorari 
denied. Reported below: 461 So. 2d 67.

Justi ce  Marshall , with whom Just ice  Brennan  joins, 
dissenting.

Petitioner was charged with the brutal beating and shooting of 
a woman and her two young daughters in Duval County, Florida. 
The murders and petitioner’s arrest were the subject of enormous 
pretrial publicity in the Duval County area. The major local 
newspapers carried numerous stories on the crime and the details 
of petitioner’s arrest, and many minutes of prime-time news 
coverage were devoted to the subject. Among the specific and 
prejudicial facts disclosed by this pretrial publicity were that peti-
tioner had failed a lie detector test, that he had a history of violent 
crime, that he was on parole at the time of his arrest, that he had 
admitted being in the victim’s home around the time of the mur-
ders, and that particular pieces of evidence appeared to link peti-
tioner to the crimes.

Based on the substantial showing of prejudicial pretrial publicity 
he had made, petitioner moved for a change of venue. Attached 
to this motion were affidavits from 15 Duval County attorneys 
who believed the extent and nature of the pretrial publicity would 
make it impossible for petitioner to receive a fair and impartial 
jury in Duval County. Petitioner also moved for individual and 
sequestered voir dire, and the trial judge deferred ruling on the 
change-of-venue motion until after voir dire was completed. Dur-
ing voir dire, at least 10 of the 40 veniremen admitted having 
prior knowledge about the case. The trial judge, however, re-
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fused to allow these jurors to be questioned individually and, as a 
result, defense counsel was precluded from learning the specific 
information they had heard or read. To have pursued such a line 
of questioning in front of the entire jury pool undoubtedly would 
have contaminated the remainder of the venire. After the group 
voir dire, the trial court denied the change-of-venue motion. 
Four of the veniremen who admitted to prior knowledge of the 
case ultimately sat on the jury that convicted petitioner and sen-
tenced him to death.

Petitioner argues that the refusal to grant individual voir dire in 
the circumstances of this case violated his Sixth Amendment right 
to a fair and impartial jury. I recognize that “exposure to in-
formation about a state defendant’s prior convictions or to news 
accounts of the crime with which he is charged [does not] alone 
presumptively depriv[e] the defendant of due process.” Murphy 
v. Florida, 421 U. S. 794, 799 (1975). “It is sufficient if the juror 
can lay aside his impression or opinion and render a verdict based 
on the evidence presented in court.” Irvin n . Dowd, 366 U. S. 
717, 723 (1961). The question here, however, is not whether the 
jury actually was biased against petitioner, but whether he was 
unconstitutionally deprived of the opportunity to uncover such 
bias and to exercise his for-cause challenges to root it out. The 
right to an impartial jury encompasses the right to take reason-
able steps designed to insure that the jury is impartial. See, 
e. g., Groppi v. Wisconsin, 400 U. S. 505 (1971); Sheppard v. 
Maxwell, 384 U. S. 333 (1966); Aldridge n , United States, 283 
U. S. 308 (1931); see also Ham v. South Carolina, 409 U. S. 524, 
532 (1973) (opinion of Marsh all , J.). Moreover, the informed 
exercise of jury challenges is an essential element in insuring jury 
impartiality. Indeed, the first Justice Harlan, speaking for a 
unanimous Court, called the right to challenge “one of the most 
important of the rights secured to the accused” and concluded that 
“[a]ny system for the empanelling of a jury that prevents or em-
barrasses the full, unrestricted exercise by the accused of that 
right, must be condemned.” Pointer v. United States, 151 U. S. 
396, 408 (1894); see also Lewis v. United States, 146 U. S. 370, 376 
(1892); Johnson v. Louisiana, 406 U. S. 356, 379 (1972) (opinion of 
Powell , J.).

This Court has not addressed whether, and upon what threshold 
showing, individual voir dire is constitutionally required to guar-
antee a defendant’s right to “have sufficient information brought 
out on voir dire to enable him to exercise his challenges in a rea-
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sonably intelligent manner.” United States v. Rucker, 557 F. 2d 
1046, 1048 (CA4 1977). Members of the Court, however, have 
urged that individual voir dire may be required to ferret out the 
damaging effect of pretrial publicity. Nebraska Press Assn. v. 
Stuart, 427 U. S. 539, 602 (1976) (Brennan , J., concurring in 
judgment). Moreover, lower courts have concluded that this 
practice is constitutionally required under circumstances similar to 
those presented here. In United States v. Davis, 583 F. 2d 190, 
196 (CA5 1978), the court held that “where the nature of the pub-
licity as a whole raised a significant possibility of prejudice,” due 
process required more than general questions to the venire as a 
group regarding their ability to render an impartial verdict. The 
court found the extensive pretrial publicity potentially prejudicial 
on the basis of the “sensational nature of some of the reports” and 
disclosure of the arrest and conviction records of the defendants. 
Ibid. See also United States v. Hawkins, 658 F. 2d 279 (CA5 
1981). Similarly, the Louisiana Supreme Court, apparently rely-
ing on the Federal Constitution, see Michigan v. Long, 463 U. S. 
1032 (1983), ordered individual voir dire when pretrial publicity 
had disclosed the defendant’s confession and had linked him to a 
series of highly publicized crimes. See generally ABA Standards 
for Criminal Justice 8-3.5 (2d ed. 1980) (recommending individual 
voir dire when substantial possibility that potentially prejudicial 
material will make jurors ineligible to serve).

In this case, there can be little doubt of the extensive publicity 
the triple murder and petitioner’s arrest received. Much of this 
information was prejudicial. Four members of the petit jury ac-
knowledged their exposure to at least some of this material, but 
because the trial judge denied individual voir dire, defense counsel 
was effectively precluded from learning the nature of their pretrial 
knowledge or its potential effect on their impartiality, and from 
intelligently exercising his challenges. Apparently viewing peti-
tioner’s constitutional claim as one of state law only, the State 
Supreme Court concluded in a short paragraph that the refusal to 
grant individual voir dire was not an “abuse of discretion.”* 461 
So. 2d 67, 69 (1984). Trial judges certainly have broad discretion 

*The state court noted that, once the jury had been selected, petitioner was 
“satisfied” with it. 461 So. 2d 67, 69 (1984). This statement was made in the 
context of rejecting petitioner’s appeal from the denial of his venue motion; 
after rejecting this venue challenge, the state court went on to address the 
merits of the asserted right to individual voir dire.
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over the structuring of voir dire, but as federal and state courts 
have recognized, the extent and nature of pretrial publicity may 
necessitate individual voir dire to assure fair process in the selec-
tion of an impartial jury. In light of petitioner’s substantial show-
ing in the trial court of the need for individual voir dire, I would 
grant certiorari to address whether, and upon what showing, the 
Constitution requires trial judges to grant individual voir dire.

No. 84-6681. Henderson  v . Florida . Sup. Ct. Fla. Cer-
tiorari denied. Reported below: 463 So. 2d 196.

Justi ce  Marshall , with whom Justice  Brennan  joins, 
dissenting.

Petitioner, after contacting police and admitting involvement 
in a series of murders, unambiguously asserted his right to coun-
sel and his desire to have no discussions with the police con-
cerning his case outside the presence of counsel. The legal im-
port of this assertion, made while in police custody, is clear; our 
cases establish a “ ‘bright-line rule’ that all questioning must cease 
after an accused requests counsel.” Smith v. Illinois, 469 U. S. 
91, 98 (1984); see also Edwards n . Arizona, 451 U. S. 477 (1981); 
Miranda n . Arizona, 384 U. S. 436, 474 (1966). The reason for 
this rule is also clear from our cases, for “[i]n the absence of such 
a bright-line prohibition, the authorities through ‘badger[ing]’ or 
‘overreaching’—explicit or subtle, deliberate or unintentional— 
might otherwise wear down the accused and persuade him to in-
criminate himself notwithstanding his earlier request for counsel’s 
assistance.” Smith v. Illinois, supra, at 98. This “bright-line 
rule” is thus an essential “protective devic[e] . . . employed to 
dispel the compulsion inherent in custodial surroundings” and to 
thereby assure that any statements by an accused are the product 
of free will rather than subtle coercion. Miranda v. Arizona, 
supra, at 458.

I
In this case, petitioner contends that police violated this 

“bright-line rule” and through custodial interrogation did persuade 
him to incriminate himself further notwithstanding his earlier re-
quest for counsel’s assistance during questioning; yet the Florida 
Supreme Court sustained the admission of the subsequently ob-
tained evidence simply on the fact that petitioner was eventually 
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persuaded and signed a waiver form. 463 So. 2d 196 (1985). 
Such a rationale cannot be made to conform to this Court’s prece-
dents, which establish that as a precondition to a finding of 
waiver a court must find that the accused, rather than the police, 
reopened dialogue about the subject matter of the investigation. 
See Edwards v. Arizona, supra, at 485; Oregon v. Bradshaw, 462 
U. S. 1039, 1044 (1983) (plurality opinion); id., at 1054 (Mar -
shal l , J., dissenting).

This Court has not always found it easy to define exactly when 
and by whom dialogue was reopened, ibid., and perhaps the in-
stant case can be explained as resulting from these difficulties. 
Here, however, the State argues that petitioner “initiated” fur-
ther dialogue by minimally responding to an unrequested police 
explanation of the accused’s fate and by “conveying” a willingness 
to talk through nonverbal expressions and unrelated “subtle com-
ments.” The valuable right to be free from police interrogations 
in the absence of counsel cannot be made to be so fragile as to 
crumble under the weight of elicited and subjective inconsequen- 
tials. I would grant the petition to make clear that waiver of this 
right is not so lightly to be assumed.

II
A few days after his assertion of the right to counsel and his 

consultation with an attorney, petitioner was transported from 
one jail to another in connection with an unrelated criminal inves-
tigation. The drive lasted almost five hours, and the police offi-
cers accompanying petitioner were informed that he had asserted 
his right to counsel and had been advised by his counsel not to talk 
with the police. The police officers had nevertheless equipped 
themselves for the trip by taking along specially prepared forms 
by which petitioner could waive his right to be free from police 
interrogation in spite of his previous assertion of that right. In 
particular, the form declared that the signatory desired to make a 
statement to the police, that he did not want a lawyer, and that he 
was aware of his “constitutional rights to disregard the instruction 
of [his] attorney and to speak with the officers” transporting him. 
Response to Pet. for Cert. A-24.

During the course of the 5-hour drive, the police engaged in ex-
tended “casual conversation” with petitioner. Although the police 
officers asserted that none of this conversation concerned any as-
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pect of the case, they also asserted that petitioner’s general man-
ner as well as various “subtle comments” conveyed to them that 
“his conscience was bothering him,” id., at A-21, and that “he 
wanted to discuss the [criminal] matter.” Id., at A-20. Near 
the end of the 5-hour drive, the police stopped the car and one 
of the officers got out to make a phone call. The officer who re-
mained with the accused perceived that petitioner “acted like he 
was interested in what we were doing,” id., at A-60, so he ex-
plained that they were “calling the chief of detectives just to tell 
him that we were here.” Ibid. When the accused “wanted to 
know what we would do then,” the officer explained that they 
would probably place petitioner in jail. According to the officer, 
petitioner then responded with a “look on his face” that made clear 
his willingness to talk with the police. As the officer put it, “[i]t’s 
hard to describe an expression,” but he could see that petitioner 
was thinking: “You’ve got to be kidding. . . . Here I am. I know 
all these things, and all you’re going to do is take me to jail.” Id., 
at A-61. The officer then directly asked petitioner if there was 
anything he would like to tell the police. When petitioner ex-
pressed a tentative willingness to give information about the loca-
tion of his victims’ bodies, the police confronted him with the pre-
viously prepared waiver forms, which he signed.

Ill
It is clear that the direct question by the police officer easily 

meets this Court’s definition of interrogation. See Rhode Island 
v. Innis, 446 U. S. 291, 300-301 (1980). And the fact of the arrest, 
even without the 5-hour drive, makes the context clearly custodial. 
Thus the issue is whether petitioner “initiated” a dialogue with the 
police concerning the subject matter of the investigation. By the 
police officer’s own testimony, the only actual speech by petitioner 
that directly related to his case was the casual question of what 
would happen after the officer telephoned the “chief of detectives.” 
Although four Members of this Court found a similar statement to 
be “initiation” of dialogue in Bradshaw, supra, there the comment 
was at least unrelated to any prior police-initiated conversation. 
Here, in contrast, the comment was a response to the police offi-
cer’s unsolicited partial explanation of the police’s intentions. If 
petitioner’s question is deemed a general inquiry regarding the in-
vestigation, then the police officer’s comment that elicited it must 
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have been a similar reinitiation of dialogue. It is thus not sur-
prising that the police insist that petitioner made clear his de-
sire to talk through repeated, though “subtle,” hints. But surely, 
the right to counsel cannot turn on a police officer’s subjective 
evaluations of what must stand behind an accused’s facial expres-
sions, nervous behavior, and unrelated subtle comments made in 
casual conversation. If it were otherwise, the right would clearly 
be meaningless.

I dissent from the Court’s denial of certiorari.

No. 84-6689. Rumb augh  et  al ., Individually  and  as  
Next  Frien ds  of  Rumb augh  v . Mc Cotter , Director , Texas  
Depart ment  of  Corrections . C. A. 5th Cir. Certiorari de-
nied. Reported below: 753 F. 2d 395.

Justi ce  Marshall , with whom Justice  Brennan  joins, 
dissenting.

Petitioners, Harvey and Rebecca Rumbaugh, are the parents of 
Charles Rumbaugh, who has been sentenced to death. They seek 
to present a next friend petition for writ of habeas corpus on be-
half of their son, while their son refuses to seek collateral review 
of his conviction or death sentence and resists his parents’ efforts 
to secure such review. The son’s reason for wanting no review is 
that he desires to die as quickly as possible so as to end feelings of 
intolerable depression that plague him. A Federal District Court 
found that Charles Rumbaugh was mentally competent to waive 
his rights and thus to assure his own death, and it accordingly 
dismissed the petition for writ of habeas corpus. Rumbaugh v. 
Estelle, 558 F. Supp. 651 (ND Tex. 1983). The Court of Appeals 
affirmed. Rumbaugh v. Procunier, 753 F. 2d 395 (CA5 1985). 
The issue presented is whether those determinations comported 
with the standard for waiver set forth in Rees v. Payton, 384 
U. S. 312 (1966). Because the decisions below substantially 
strayed from the Rees standard, so that they, in essence, allow a 
state capital punishment scheme to become an instrument for the 
effectuation of a suicide by a mentally ill man, I dissent from the 
denial of certiorari.

Rees specified the findings necessary to a determination that 
one who seeks to waive further review of a criminal conviction is 
competent to make such a grave choice. Under Rees the courts 
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below were required to determine “whether [Charles Rumbaugh] 
has [the] capacity to appreciate his position and make a rational 
choice with respect to continuing or abandoning further litigation 
or on the other hand whether he is suffering from a mental dis-
ease, disorder, or defect which may substantially affect his capac-
ity in the premises.” Id., at 314. Rumbaugh was examined by 
numerous psychiatrists, and based on their testimony and reports, 
a Federal District Court found Rumbaugh competent.

This conclusion, however, was not based on a finding that 
Rumbaugh’s choice was uninfluenced by mental illness. To the 
contrary, the court found that Rumbaugh suffered from severe 
mental illness and that this illness was a major influence on his 
choice. The courts below relied on a determination that Rum-
baugh “logically” chose death because he had become a victim of 
mental illness, suffering from “frequent bouts of paranoia,” “audi-
tory hallucinations,” and severe “depression.” Rumbaugh seeks 
death because he knows himself to be mentally ill and has lost 
hope of obtaining treatment. If not for his illness and his pessi-
mism regarding access to treatment, he would probably continue 
to challenge his death sentence; but faced with his vision of life 
without treatment for severe mental illness, Rumbaugh chooses 
to die.

The choice the courts below describe is a choice of a desperate 
man seeking to use the State’s machinery of death as a tool of 
suicide. It is no more nor less rational than the tragic choices 
of those driven to suicide by their tormented inner lives in a myr-
iad of contexts. Although the District Court and the divided 
panel of the Fifth Circuit determined that Rumbaugh was rational 
in his calculation that continued life would for him bring misery, 
this was not the sort of free and uncoerced “rational” choice that 
we required in Rees. As Circuit Judge Goldberg said in dissent 
below:

“[R]ational choice requires that the ends of [a person’s] ac-
tions are his ends. That is, rational choice embraces ‘autono-
mous’ choice. If a person takes logical steps toward a goal 
that is substantially the product of a mental illness, the deci-
sion in a fundamental sense is not his: He is incompetent.” 
Rumbaugh v. Procunier, 753 F. 2d, at 404.

This Court should not allow the erosion of the standard set in 
Rees, and it should certainly prevent such erosion in the context of 
capital punishment. In the context of capital punishment, such
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an erosion allows a State’s machinery of death to go forth, regard-
less of the presence of possible constitutional infirmities in a death 
sentence, because it has become a tool offered to the hopeless as a 
means of ending their own lives.

I dissent from the denial of certiorari.
Rehearing Denied

No. 84-1319. Densmore  v . City  of  Boca  Raton , Florida , 
ET AL., 471 U. S. 1124;

No. 84-1570. Johns on  v . Merit  Syste ms Protect ion
Board , 471 U. S. 1102;

No. 84-1632.
No. 84-1637.
No. 84-1638.
No. 84-5484.
No. 84-6033.
No. 84-6074.
No. 84-6222.
No. 84-6280.
No. 84-6372.
No. 84-6399.
No. 84-6437.
No. 84-6497.

and

Suter  v . United  States , 471 U. S. 1103;
Holderman  v . United  States , 471 U. S. 1095;
Holderman  v . United  States , 471 U. S. 1095;
Jarrel l  v . Balkc om , Warden , 471 U. S. 1103;
Brogdon  v . Louis iana , 471 U. S. 1111;
Gregory  v . Maryland , 471 U. S. 1103;
Bo Cook  v. Tate , 471 U. S. 1118;
Zarri lli  v . Braunst ein , 471 U. S. 1020;
Haas  v . Nichols  et  al ., 471 U. S. 1105;
Cervi  v . Kemp , Warden , 471 U. S. 1131;
Savage  v . City  of  Colum bus , 471 U. S. 1118;
Wes er  v . Maschner  et  al ., 471 U. S. 1118;

No. 84-6534. Stewart  v . Illino is , 471 U. S. 1131. Petitions 
for rehearing denied.

No. 84-465. Black , Director , Missouri  Departme nt  of  
Corr ect ion s  and  Human  Res ources , et  al . v . Romano , 471 
U. S. 606; and

No. 84-5765. Robertson  v . Robert son , 469 U. S. 1164. 
Petitions for rehearing denied. Justi ce  Powel l  took no part in 
the consideration or decision of these petitions.

July  2, 1985
Appointment of Director of Administrative Office of U. S. Courts

It is ordered that L. Ralph Mecham be appointed Director of 
the Administrative Office of the United States Courts to succeed 
William E. Foley, effective July 15, 1985, pursuant to the provi-
sions of § 601 of Title 28 of the United States Code.
Appeals Dismissed

No. 84-1292. Stearns  Coal  & Lumber  Co ., Inc . v . Ken -
tucky  Natural  Resources  and  Environmental  Protection  
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Cabinet . Appeal from Sup. Ct. Ky. dismissed for want of sub-
stantial federal question. Reported below: 678 S. W. 2d 378.

No. 84-1343. Ferguson  et  al . v . Wamble  et  al .; and
No. 84-1355. Bennett , Secret ary  of  Educati on , et  al . v . 

Wamble  et  al . Appeals from D. C. W. D. Mo. Motion of Bap-
tist Joint Committee on Public Affairs for leave to file a brief as 
amicus curiae granted. Appeals dismissed for want of jurisdic-
tion. Reported below: 598 F. Supp. 1356.

No. 84-1528. Wamble  et  al . v . Bennett , Secreta ry  of  
Educati on , et  al . Appeal from D. C. W. D. Mo. dismissed for 
want of jurisdiction. Reported below: 598 F. Supp. 1356.
Certiorari Granted—Vacated and Remanded

No. 84-604. Joel  et  al . v . Cirrit o  et  al . C. A. 2d Cir. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Sedima, S. P. R. L. v. Imrex Co., 
ante, p. 479, and American National Bank v. Haroco, Inc., ante, 
p. 606. Reported below: 741 F. 2d 524.

No. 84-657. Bankers  Trust  Co . v . Rhoade s  et  al . C. A. 
2d Cir. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Sedima, S. P. R. L. 
v. Imrex Co., ante, p. 479, and American National Bank v. 
Haroco, Inc., ante, p. 606. Reported below: 741 F. 2d 511.

No. 84-1033. United  States  v . Pflau mer . C. A. 3d Cir. 
Certiorari granted, judgment vacated, and case remanded for 
further consideration in light of United States v. Bagley, ante, 
p. 667. Reported below: 740 F. 2d 1298.

No. 84-1084. Tiff any  Indust ries , Inc . v . Alexander  
Grant  & Co.; and

No. 84-1222. Kahn  v . Alexan der  Grant  & Co. C. A. 8th 
Cir. Certiorari granted, judgment vacated, and cases remanded 
for further consideration in light of Sedima, S. P. R. L. v. Imrex 
Co., ante, p. 479, and American National Bank v. Haroco, Inc., 
ante, p. 606. Just ice  Blackmun  would deny the petitions for 
writs of certiorari. Reported below: 742 F. 2d 408.

No. 84-1500. CONTlCOMMODITY SERVICES, INC. V. SCHOR 
ET AL.; and

No. 84-1519. Commodit y  Futures  Trading  Commi ssi on  v . 
Schor  et  al . C. A. D. C. Cir. Certiorari granted, judgment 
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vacated, and cases remanded for further consideration in light 
of Thomas v. Union Carbide Agricultural Products Co., ante, 
p. 568. Reported below: 239 U. S. App. D. C. 159, 740 F. 2d 
1262.
Certiorari Granted

No. 84-1279. Delaw are  v . Van  Arsdall . Sup. Ct. Del. 
Motion of respondent for leave to proceed in forma pauperis and 
certiorari granted. Reported below: 486 A. 2d 1.
Certiorari Denied

No. 84-722. Long  v . Unite d  State s . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 742 F. 2d 1463.

No. 84-5554. Henao -Castano  v . Unite d  States . C. A. 
11th Cir. Certiorari denied. Reported below: 729 F. 2d 1364.

July  18, 1985
Miscellaneous Order

No. A-5. Off ice  of  Pers onnel  Management  et  al . v . 
American  Federation  of  Government  Empl oyees , AFL- 
CIO, ET al . C. A. D. C. Cir. Motion of National Treasury Em-
ployees Union for leave to intervene granted. Motions of Na-
tional Treasury Employees Union and American Federation of 
Government Employees, AFL-CIO, to stay the order entered by 
The  Chief  Justice  on July 3, 1985, denied. Justi ce  Brennan  
and Just ice  Powell  took no part in the consideration or decision 
of these motions.

July  27, 1985
Dismissal Under Rule 53

No. 84-1939. Cathol ic  Bishop  of  Chicago  v . F. E. L. 
Publicat ions , Ltd . C. A. 7th Cir. Certiorari dismissed under 
this Court’s Rule 53. Reported below: 754 F. 2d 216.

August  13, 1985
Dismissal Under Rule 53

No. 85-85. Mc Clendon  v . Guin , Judge , Unite d  States  
Dis trict  Court  for  the  Northern  Distr ict  of  Alabama , 
et  AL. C. A. 11th Cir. Petition for writ of certiorari and/or 
other relief dismissed under this Court’s Rule 53.



924 OCTOBER TERM, 1984

473 U. S.

August  14, 1985
Miscellaneous Orders

No. D-476. In  re  Disb arment  of  Whitti ngton . Disbar-
ment entered. [For earlier order herein, see 469 U. S. 1203.]

No. D-482. In  re  Dis barment  of  Brunwi n . Disbarment 
entered. [For earlier order herein, see 470 U. S. 1047.]

No. D-491. In  re  Dis barment  of  Pecorar o . Disbarment 
entered. [For earlier order herein, see 471 U. S. 1097.]

No. D-492. In  re  Disbarm ent  of  Surgent . Disbarment 
entered. [For earlier order herein, see 471 U. S. 1097.]

No. D-495. In  re  Dis barment  of  Dicker . Disbarment 
entered. [For earlier order herein, see 471 U. S. 1133.]
Rehearing Denied

No. 84-1436. Dugan  & Meyers  Constr uctio n  Co ., Inc ., 
et  al . v. Worthington  Pump  Corp . (USA), 471 U. S. 1135;

No. 84-1482. Karapi nka  v . Union  Carbide  Corp ., 472 U. S.
1008;

No. 84-1553. Arango  v . Florida  Bar , 472 U. S. 1003;
No. 84-1573. Desai  v . Tompk ins  County  Trust  Co ., 471

U. S. 1125;
No. 84-1674. Ender  v . Chrysler  Corp , et  al ., 472 U. S.

1009;
No. 84-1685. Yee  v . Vitous ek  et  al ., 472 U. S. 1009;
No. 84-1763. Walber , dba  Walber  Construct ion  Co . v .

Unite d  States  Depa rtme nt  of  Hous ing  and  Urban  Devel -
opment , 471 U. S. 1132;

No. 84-1764. Walber , dba  Walber  Cons truc tion  Co . v . 
Unite d  States , 471 U. S. 1132;

No. 84-1817. Thibaul t  v . Weiss  et  al ., 472 U. S. 1013;
No. 84-1818. Williams  et  ux . v . Govine  et  al ., 472 U. S. 

1013;
No. 84-6414. Marlow  v . Tully , Commissi oner , Depart -

ment  of  Taxation  and  Finance  of  New  York  State , 472 
U. S. 1010;

No. 84-6579. March  v . March , 472 U. S. 1004; and
No. 84-6612. Maurer  v . Ohio , 472 U. S. 1012. Petitions for 

rehearing denied.
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No. 84-6617. Lucas  v . South  Carolina , 472 U. S. 1012;
No. 84-6627. Thomas  v . Angelone , Warden , et  al ., 472 

U. S. 1020;
No. 84-6641. Span  v . Mc Call , 472 U. S. 1020;
No. 84-6672. Weser  v . Maschn er , Direct or , Kansas  

State  Penit enti ary , et  al ., 472 U. S. 1030;
No. 84-6675. Meado ws  v . Holland , Warden , 472 U. S. 

1020;
No. 84-6727. Celes tine  v . Blackburn , Warden , 472 U. S. 

1022; and
No. 84-6763. Dunton  v . Depa rtme nt  of  the  Navy , 472 

U. S. 1021. Petitions for rehearing denied.

No. 83-1919. City  of  Oklahom a  City  v . Tuttle , Individ -
ually , and  as  Admini stratri x  of  the  Estate  of  Tuttl e , 471 
U. S. 808. Petition for rehearing denied. Just ice  Powell  took 
no part in the consideration or decision of this petition.

No. 84-6420. Connor  v. Haugh  et  al ., 471 U. S. 1105. Mo-
tion of petitioner for leave to file petition for rehearing denied.

August  15, 1985

Dismissal Under Rule 53
No. 84-1608. Bailey , Trust ee  v . Butcher . C. A. 6th Cir. 

Certiorari dismissed under this Court’s Rule 53. Reported below: 
753 F. 2d 465.

Miscellaneous Order
No. A-127 (85-5220). Pinkerton  v. Mc Cotter , Direct or , 

Texas  Departme nt  of  Corrections . C. A. 5th Cir. Applica-
tion for stay of execution of sentence of death scheduled for Thurs-
day, August 15, 1985, presented to Justice  White , and by him 
referred to the Court, is granted pending the disposition by this 
Court of the petition for writ of certiorari. Should the petition 
for writ of certiorari be denied, this stay terminates automatically. 
In the event the petition for writ of certiorari is granted, this stay 
shall continue pending the sending down of the judgment of this 
Court. The  Chief  Justice  and Just ice  Whit e  would deny the 
application. Just ice  Rehnquis t  took no part in the consider-
ation or decision of this application.
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Justice  Powell , concurring.
Ordinarily, I would vote to deny the petition for writ of certio-

rari and the application for stay as I find no substance to any of 
petitioner’s claims. But it is not clear from the votes of the other 
Justices absent from Washington, whether there will be four votes 
to grant the petition for writ of certiorari, and at this late hour it 
has not been possible to clarify their positions. In view of this 
doubt, I will vote to grant the stay.

August  28, 1985
Miscellaneous Orders

No. A-28. San  Francisco  Police  Offic ers ’ Ass n , et  al . v . 
City  and  County  of  San  Francisco  et  al . D. C. N. D. Cal. 
Application for stay, addressed to The  Chief  Justi ce  and re-
ferred to the Court, denied.

No. A-32. Heckl er , Secretary  of  Health  and  Human  
Services  u  Redbud  Hosp ital  Distri ct , dba  Redbu d  Commu -
nity  Hosp ital , et  al . D. C. N. D. Cal. Motion to vacate the 
stay entered by Just ice  Rehnquis t  on July 24, 1985 [post, 
p. 1308], denied.
Rehearing Denied

No. 82-2157. Central  States , Southeast  & Southwes t  
Areas  Pensi on  Fund  et  al . v . Central  Transp ort , Inc ., et  
al ., 472 U. S. 559;

No. 84-351. Atasca dero  State  Hosp ital  et  al . v . Scan -
lon , ante, p. 234;

No. 84-761. Data  General  Corp . v . Digidyne  Corp , et  
al ., ante, p. 908;

No. 84-1292. Stearns  Coal  & Lumber  Co ., Inc . v . Ken -
tucky  Natur al  Resources  and  Environ mental  Prote ction  
Cabin et , ante, p. 921;

No. 84-1444. Price  v . Unite d  State s , ante, p. 904;
No. 84-1716. Wilson  et  al . v . North  Caroli na  Mutua l  

Life  Insurance  Company  of  Durham  et  al ., 472 U. S. 1018;
No. 84-1843. Hilje r , as  Personal  Repr ese ntative  of  

the  Estate  of  Hilj er  v . Walters , Administrator  of  Vete r -
ans  Affair s , 472 U. S. 1029; and

No. 84-5717. Moore  v . Maggio , Warden , et  al ., 472 U. S. 
1032. Petitions for rehearing denied.
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No. 84-6621.
No. 84-6636.
No. 84-6694.

Jenkins  v . Ohio , 472 U. S. 1032;
Ross v. Georgia , 472 U. S. 1022;
Will iams  et  al . v . Grand  Lodge  of  Free -

masonr y  et  al ., 472 U. S. 1023;
No. 84-6696. Seitu  v . Count iss  et  al ., 472 U. S. 1031; and
No. 84-6728. Ingram  v . Georgi a , ante, p. 911. Petitions for 

rehearing denied.
No. 83-1842. Garrett  v . United  States , 471 U. S. 773. 

Petition for rehearing denied. Justice  Powell  took no part in 
the consideration or decision of this petition.

No. 84-1811 (A-39). Aff lerbach  et  al . v . Unite d  States , 
472 U. S. 1029. Application for suspension of the effect of the 
order denying certiorari, addressed to Justice  Brennan  and re-
ferred to the Court, denied. Petition for rehearing denied.

August  29, 1985

Dismissal Under Rule 53
No. 83-1234. Ashla nd  Oil , Inc ., et  al . v . Good  et  al . 

Sup. Ct. Kan. Certiorari dismissed under this Court’s Rule 53. 
Reported below: 233 Kan. 846, 667 P. 2d 337.

Septe mber  3, 1985

Miscellaneous Order
No. A-181. Darden  v . Wainwr ight , Secre tary , Florida  

Departme nt  of  Corrections . Application for stay of execu-
tion of sentence of death scheduled for Wednesday, September 4, 
1985, presented to Justi ce  Powel l , and by him referred to the 
Court, denied.

Chief  Just ice  Burge r , concurring.
Because this Court has had three prior opportunities to review 

the issues raised in this application and two opportunities to re-
view applicant’s petition for a federal writ of habeas corpus, see 
Darden n . Florida, 430 U. S. 704 (1977) (dismissing certiorari as 
improvidently granted); Darden v. Wainwright, 467 U. S. 1230 
(1984) (denying certiorari); Wainwright v. Darden, 469 U. S. 1202 
(1985) (vacating and remanding 725 F. 2d 1526 (CA11 1984)), and 
because the issues raised in this application have been thoroughly 
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considered and resolved by federal and state courts, I concur in 
the denial of the application.

Justice  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg n . Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant the application for stay and a peti-
tion for writ of certiorari and would vacate the death sentence in 
this case.

Justice  Blackm un  and Justice  Steven s , dissenting.
Because this Court has not yet had an opportunity to review the 

denial of applicant’s first petition for a federal writ of habeas 
corpus, we would grant the application for a stay of execution to 
enable this Court to consider whether to grant certiorari in the 
normal course of business.

Certiorari Granted
No. 85-5319 (A-181). Darden  v . Wainwr ight , Secre tary , 

Florida  Departme nt  of  Corrections . C. A. 11th Cir. 
Upon request of counsel for petitioner, the application for stay of 
execution has been considered as a petition for writ of certiorari. 
The motion for leave to proceed in forma pauperis and the peti-
tion for writ of certiorari are granted. The order of this date 
denying the application for stay is vacated. The application for 
stay of execution of the sentence of death is granted pending the 
sending down of the judgment of this Court. Justice  White , 
Justice  Rehnqui st , and Justi ce  O’Connor  would deny the ap-
plication. Reported below: 767 F. 2d 752.

Justice  Powell , concurring in the granting of the application 
for a stay.

My vote is to grant the application for a stay, although I find no 
merit whatever in any of the claims advanced in the petition for 
certiorari. All of these claims have been carefully considered and 
repeatedly rejected by the courts below, including as recently as 
this afternoon the Federal District Court for the Middle District 
of Florida, and this evening the Court of Appeals for the Eleventh 
Circuit. Indeed the petition for certiorari was merely the stay 
application that had been denied, and restyled on the request of 
counsel as a petition for certiorari. But in view of the unusual 
situation in which four Justices have voted to grant certiorari 
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(doing so without waiting for the Court of Appeals to act on 
Darden’s second federal habeas petition that was before that court 
this evening), and in view of the fact that this is a capital case 
with petitioner’s life at stake, and further in view of the fact that 
the Justices are scattered geographically and unable to meet for a 
Conference, I feel obligated to join in granting the application for 
a stay.

Chief  Just ice  Burger , dissenting.
In the 12 years since petitioner was convicted of murder and 

sentenced to death, the issues now raised in the petition for certio-
rari have been considered by this Court four times, see Darden v. 
Florida, 430 U. S. 704 (1977) (dismissing certiorari as improvi- 
dently granted); Darden v. Wainwright, 467 U. S. 1230 (1984) (de-
nying certiorari); Wainwright n . Darden, 469 U. S. 1202 (1985) 
(vacating and remanding 725 F. 2d 1526 (CA11 1984)); Darden 
n . Wainwright, ante, p. 927 (order dated September 3, 1985, de-
nying application for stay), and have been passed upon no fewer 
than 95 times by federal and state court judges. Upon review of 
the petition and the history of this case, I conclude that no issues 
are presented that merit plenary review by this Court. Because 
we abuse our discretion when we accept meritless petitions pre-
senting claims that we rejected only hours ago, I dissent.

Sept embe r  6, 1985
Miscellaneous Order

No. A-182 (84-6953). Burger  v . Kemp , Warden . C. A. 
11th Cir. Application for stay of execution of sentence of death 
scheduled for Monday, September 9, 1985, presented to Justice  
Powell , and by him referred to the Court, is granted pending the 
disposition by this Court of the petition for writ of certiorari. 
Should the petition for writ of certiorari be denied, this stay 
terminates automatically. In the event the petition for writ of 
certiorari is granted, this stay shall continue pending the sending 
down of the judgment of this Court.

Septem ber  13, 1985
Dismissal Under Rule 53

No. 84-1875. Reic hhol d  Chemi cals , Inc . v . Air  Products  
& Chemi cals , Inc . C. A. Fed. Cir. Certiorari dismissed under 
this Court’s Rule 53. Reported below: 755 F. 2d 1559.
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Septe mber  17, 1985
Dismissal Under Rule 53

No. 84-1668. City  of  New  Orleans , Louisi ana  v . Middle  
South  Energy , Inc ., et  al . C. A. D. C. Cir. Certiorari dis-
missed under this Court’s Rule 53. Reported below: 241 U. S. 
App. D. C. 326, 747 F. 2d 763.

Sept embe r  18, 1985
Dismissal Under Rule 53

No. 84-1838. 168-176 East  88th  Stree t  Corp , et  al . v . 
Evangeli sta  et  al . C. A. 2d Cir. Certiorari dismissed under 
this Court’s Rule 53. Reported below: 755 F. 2d 913.
Miscellaneous Orders

No. A-941. In  re  Petrillo . Super. Ct. N. J., Law Div. 
Application for stay, addressed to The  Chief  Justi ce  and re-
ferred to the Court, denied.

No. D-489. In  re  Dis barment  of  Mc Garry . Disbarment 
entered. [For earlier order herein, see 471 U. S. 1096.]

No. D-494. In  re  Dis barment  of  Edwa rds . Disbarment 
entered. [For earlier order herein, see 471 U. S. 1133.]

No. D-508. In  re  Dis barment  of  Short . Disbarment en-
tered. [For earlier order herein, see 472 U. S. 1024.]

No. D-510. In  re  Disbarm ent  of  Cody . It is ordered that 
John Cody, of Sierra Vista, Ariz., be suspended from the practice 
of law in this Court and that a rule issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court.

No. D-511. In  re  Dis barment  of  Stock . It is ordered that 
Eugene A. Stock, of Marysville, Wash., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-512. In  re  Dis barment  of  Meis ner . It is ordered 
that Anthony B. Meisner, of Berkley, Mich., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.
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No. D-513. In  re  Dis barment  of  Nash . It is ordered that 
Donald Dean Nash, of Portland, Ore., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-514. In  re  Dis barment  of  Lebovitz . It is ordered 
that Robert Alan Lebovitz, of Pittsburgh, Pa., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-515. In  re  Dis barment  of  Ranter . It is ordered 
that Jeffrey Marc Ranter, of Roslyn Heights, N. Y., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-516. In  re  Dis barment  of  Mc Raba . It is ordered 
that Raymond McRaba, of Brooklyn, N. Y., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-517. In  re  Dis barment  of  Sabis ton . It is ordered 
that William Devine Sabiston, Jr., of Carthage, N. C., be sus-
pended from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. 83-1968. Thornb urg , Attor ney  General  of  North  
Carol ina , et  al . v . Gingl es  et  al . D. C. E. D. N. C. [Prob-
able jurisdiction noted, 471 U. S. 1064.] Motion of the Acting 
Solicitor General for leave to participate in oral argument as 
amicus curiae and for divided argument granted.

No. 83-2004. Matsus hita  Elect ric  Industrial  Co ., Ltd ., 
et  al . v. Zenith  Radio  Corp , et  al . C. A. 3d Cir. [Certio-
rari granted, 471 U. S. 1002.] Motion of American Association 
of Exporters & Importers et al. for leave to file a brief as amici 
curiae granted. Motion of the Acting Solicitor General for leave 
to participate in oral argument as amicus curiae and for divided 
argument granted.

No. 84-495. Thornburg h , Governor  of  Pennsy lvani a , et  
al . v. American  College  of  Obste trici ans  and  Gyneco lo -
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gis ts  et  al . C. A. 3d Cir. [Probable jurisdiction postponed, 
471 U. S. 1014.] Motion of Alan Ernest to allow counsel to repre-
sent children unborn and born alive denied. Motion of Legal De-
fense Fund for Unborn Children for leave to file a brief as amicus 
curiae denied. Motion of the Acting Solicitor General for leave to 
participate in oral argument as amicus curiae, for divided argu-
ment, and for additional time for oral argument denied.

No. 84-836. Vasquez , Warden  v . Hill ery . C. A. 9th Cir. 
[Certiorari granted, 470 U. S. 1026.] Motion of NAACP Legal 
Defense & Educational Fund, Inc., for leave to file a brief as ami-
cus curiae granted.

No. 84-1160. Pembaur  v . City  of  Cincinn ati  et  al . C. A. 
6th Cir. [Certiorari granted, 472 U. S. 1016.] Motion of Ameri-
can Civil Liberties Union et al. for leave to file a brief as amici 
curiae granted.

No. 84-1244. Davis  et  al . v . Bandemer  et  al . D. C. S. D. 
Ind. [Probable jurisdiction noted, 470 U. S. 1083.] Motion of 
Indiana State Conference of NAACP Branches for leave to file 
out-of-time motion for divided argument denied.

No. 84-1288. Evans , Governor  of  Idaho , et  al . v . Jeff  D. 
et  al ., Minors , by  and  Through  Their  Next  Friend , John -
son , et  al . C. A. 9th Cir. [Certiorari granted, 471 U. S. 
1098.] Motion of the Acting Solicitor General for leave to partici-
pate in oral argument as amicus curiae and for divided argument 
granted.

No. 84-1340. Wygant  et  al . v . Jackson  Board  of  Educa -
tion  et  AL. C. A. 6th' Cir. [Certiorari granted, 471 U. S. 
1014.] Motion of the Acting Solicitor General for leave to partici-
pate in oral argument as amicus curiae, for divided argument, 
and for additional time for oral argument denied.

No. 84-1360. City  of  Renton  et  al . v . Playti me  The -
atres , Inc ., et  al . C. A. 9th Cir. [Probable jurisdiction 
noted, 471 U. S. 1013.] Motions of National Institute of Munici-
pal Law Officers, National League of Cities et al., and Freedom 
Council Foundation for leave to file briefs as amici curiae 
granted.

No. 84-1379. Diamond  et  al . v . Charles  et  al . C. A. 7th 
Cir. [Probable jurisdiction noted, 471 U. S. 1115.] Motion of 
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Alan Ernest to allow counsel to represent children unborn and 
born alive denied. Motion of Legal Defense Fund for Unborn 
Children for leave to file a brief as amicus curiae denied.

No. 84-1484. Wiscons in  Depart ment  of  Indus try , Labor  
and  Human  Relat ions  et  al . v . Gould  Inc . C. A. 7th Cir. 
[Probable jurisdiction noted, 471 U. S. 1115.] Motion of National 
Governors’ Association et al. for leave to file a brief as amici 
curiae granted.

No. 84-1485. Moran , Superi ntende nt , Rhode  Island  De -
partm ent  of  Correct ions  v . Burbine . C. A. 1st Cir. [Cer-
tiorari granted, 471 U. S. 1098.] Motion of the Acting Solicitor 
General for leave to participate in oral argument as amicus curiae 
and for divided argument granted.

No. 84-1493. National  Labor  Relat ions  Board  v . Finan -
cial  Institutio n  Emp loyees  of  Ameri ca , Local  1182, Char -
ter ed  by  Unit ed  Food  & Commercia l  Workers  Interna -
tional  Union , AFL-CIO, et  al .; and

No. 84-1509. Seattle -Firs t  National  Bank  v . Financial  
Institutio n  Emp loyees  of  Americ a , Local  1182, Chartered  
by  United  Food  & Commercial  Workers  Internat ional  
Union , AFL-CIO, et  al . C. A. 9th Cir. [Certiorari granted, 
471 U. S. 1098.] Motion of petitioners for divided argument 
granted.

No. 84-1503. Chica go  Teache rs  Union , Local  No . 1, AFT, 
AFL-CIO, et  al . v. Hudson  et  al . C. A. 7th Cir. [Certiorari 
granted, 472 U. S. 1007.] Motion of petitioners to dispense with 
printing the joint appendix granted.

No. 84-1601. Aetna  Life  Insur ance  Co . v . Lavoie  et  al . 
Sup. Ct. Ala. [Probable jurisdiction postponed, 471 U. S. 1134.] 
Motion of Association of Southern California Defense Counsel et 
al. for leave to file a brief as amici curiae granted.

No. 84-1686. Sorenson  v . Secret ary  of  the  Treasury  
et  al . C. A. 9th Cir. [Certiorari granted, 472 U. S. 1016.] 
Motion of petitioner to dispense with printing the joint appendix 
granted.

No. 84-1725. United  States  v . City  of  Fulton  et  al . 
C. A. Fed. Cir. [Certiorari granted, ante, p. 903.] Motion of 
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the Acting Solicitor General to dispense with printing the joint 
appendix granted.

No. 84-1728. Equal  Employment  Opportunity  Commi s -
sion  v. Federal  Labor  Relations  Autho rity  et  al . C. A. 
D. C. Cir. [Certiorari granted, 472 U. S. 1026.] Motion of peti-
tioner to dispense with printing the joint appendix granted.

No. 84-1803. Attorney  Gene ral  of  New  York  v . Soto - 
Lope z  et  AL. C. A. 2d Cir. [Probable jurisdiction noted, ante, 
p. 903.] Motion of appellant to dispense with printing the joint 
appendix denied.
Rehearing Denied

No. 84-6005. Will iams  v . Procunie r , Direct or , Texas  
Depa rtme nt  of  Correcti ons , 472 U. S. 1018. Petition for 
rehearing denied.

No. 84-1720. Holding  v . Sovran  Bank , Executor  and  
Trust ee  of  the  Esta te  of  Muse , ante, p. '911. Petition for 
rehearing denied. Justice  Powell  took no part in the con-
sideration or decision of this petition.

Septem ber  19, 1985
Dismissal Under Rule 53

No. 84-1929. Internati onal  Brothe rhood  of  Teams ters , 
Chauf feurs , Warehou semen  & Help ers  of  Amer ica  v . 
Zembow er  et  al . C. A. 11th Cir. Certiorari dismissed under 
this Court’s Rule 53. Reported below: 755 F. 2d 174.

Septe mber  20, 1985
Dismissal Under Rule 53

No. 85-209. United  States  v . Molsbergen . C. A. 9th Cir. 
Certiorari dismissed under this Court’s Rule 53. Reported below: 
757 F. 2d 1016.

Sept embe r  23, 1985

Dismissal Under Rule 53
No. 85-146. Banco  Credito  Agricola  de  Cartago  et  al . 

v. Allied  Bank  International , as  Agent  for  Fidelit y  
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Union  Trust  Co . C. A. 2d Cir. Certiorari dismissed under 
this Court’s Rule 53. Reported below: 757 F. 2d 516.
Miscellaneous Order

No. A-220. Wainwr ight , Secre tary , Florida  Depa rt -
ment  of  Correct ions  v . Booker . Application to vacate the 
order of the United States Court of Appeals for the Eleventh Cir-
cuit, dated September 9, 1985, staying the execution of sentence 
of death, presented to Justice  Powell , and by him referred to 
the Court, granted. Justice  Blackm un  and Justice  Stevens  
would deny the application to vacate the stay.

Justice  Powell , concurring.*
My vote was to grant Florida’s application to vacate the stay of 

execution in this case. I write as it seems important to address 
two points raised by Justice  Marshall ’s  dissent.

I
The dissent contends that our action in this case conflicts with 

our customary deference to the decisions of courts of appeals on 
stay applications. Such deference is not absolute. We have 
noted previously that “[s]tays of execution are not automatic pend-
ing the filing and consideration of a petition for a writ of certiorari 
from this Court to the court of appeals that has denied a writ of 
habeas corpus.” Barefoot v. Estelle, 463 U. S. 880, 895 (1983). 
To the contrary, stays in cases of this sort should be granted only 
when (i) it is reasonably probable that four Members of the Court 
would vote to grant certiorari or to note probable jurisdiction, and 
also (ii) there is a significant possibility that this Court will re-
verse the decision below. Ibid.1 In this case, after examining 
the State’s application to vacate, the respondent’s response, the 
application for a stay filed with the Court of Appeals, and the 
opinions of the Court of Appeals and the District Court, I con-
cluded that there was no basis for finding that either prong of the 
Barefoot v. Estelle test was satisfied. The Court of Appeals of-
fered no reasons for its decision to grant the stay application, and 
no plausible reason appeared from the record.

*This opinion was filed September 24, 1985.
’The third requirement—that irreparable harm will result if a stay is not 

granted—is necessarily present in capital cases.
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Deference is a two-way street. Although my vote did not de-
pend on speculation as to the Court of Appeals’ reason for grant-
ing respondent’s stay application, it would not be surprising if 
that court was confused by the seeming absence of deference in 
our decisions in Pinkerton v. McCotter, ante, p. 925, and Darden 
v. Wainwright, ante, p. 928. In both of those cases, this Court 
reversed denials of stays of execution, on the ground that four 
Justices either had voted to grant certiorari or had suggested that 
such a vote was likely. I joined those decisions out of a concern 
that the Court ordinarily should not permit an execution to moot 
our consideration of a case that we had agreed, or probably would 
agree, to hear on the merits. I noted, however, that in my view 
the petitions in those cases were wholly without merit. Darden, 
ante, at 928 (Powell , J., concurring); Pinkerton, ante, at 926 
(Powell , J., concurring). Consequently, and given the Court of 
Appeals’ greater familiarity with the case, there was a strong 
argument that the proper course was to accept that court’s eval-
uation of the likelihood of reversal. I declined to accept that 
argument in those cases, although the decision was a close one.2

If affirmance was not required in Pinkerton and Darden under 
an appropriately deferential standard of review, it cannot be nec-
essary here. In Pinkerton and Darden, the Court of Appeals’ 
judgment that reversal on the merits was unlikely had substantial 
force; in this case, the Court of Appeals’ decision lacks a plausible 
justification. Only a generalized preference for delay in capital 
punishment cases would justify affirming the issuance of a stay 
solely on deference grounds, while according little or no deference 
where a stay has been denied below. In my view, the degree of 
deference accorded court of appeals rulings on stay applications 
cannot properly depend so completely on the result reached 
below.3 Rather, this Court should both hesitate to overturn 
lower courts’ decisions—since those decisions often reflect supe-
rior knowledge of and familiarity with the particular case—and yet 
remain constant in our duty to reverse those decisions in which it

2Darden v. Wainwright, ante, at 928 (Powe ll , J., concurring); Pinkerton 
v. McCotter, ante, at 926 (Powe ll , J., concurring).

8 If this Court defers only to grants of stays, while giving searching review 
to every denial of a stay, the lower federal courts may in time come to issue 
stays routinely. In that event, Barefoot v. Estelle’s statement that stays of 
execution are not automatic in capital cases, 463 U. S., at 895, would effec-
tively be overruled.
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appears that a court of appeals has abused its discretion. Appli-
cation of these principles in Pinkerton and Darden was difficult, 
given my view that the petitions in those cases were meritless. 
This case plainly presents weaker grounds for affirming the deci-
sion reached below.4

II
The second point which the dissent raises requires less discus-

sion. The dissent appears to conclude that it is inappropriate, in 
cases such as this one, to vacate a stay prior to the filing of the 
petition for certiorari. This position would render the grant of 
a stay effectively unreviewable in capital cases. The role of a 
stay in such cases is to delay the execution while the petition for 
certiorari is prepared and filed. If a stay, once entered, must 
necessarily remain in place until it has accomplished its purpose, 
then review of decisions to grant stays is senseless. This Court 
has never suggested that the discretion to grant or deny stays in 
capital cases (or any other class of cases) is total.

Finally, it bears emphasizing that the State has a legitimate in-
terest in carrying out its lawfully imposed sentences. Respond-
ent was sentenced to death for a particularly brutal murder in 
1978. His conviction and sentence have thrice been reviewed by 
the Florida Supreme Court. Booker v. State, 441 So. 2d 148 
(1983); Booker v. State, 413 So. 2d 756 (1982); Booker v. State, 397 
So. 2d 910, cert, denied, 454 U. S. 957 (1981). He has filed two 
petitions for habeas corpus in federal court; both have been de-
nied. Booker n . Wainwright, 764 F. 2d 1371 (CA11 1985); Booker 
v. Wainwright, 703 F. 2d 1251 (CA11), rehearing denied, 708 F. 
2d 734, cert, denied, 464 U. S. 922 (1983). This Court has twice 
denied certiorari. Booker v. Wainwright, 464 U. S. 922 (1983); 
Booker v. Florida, 454 U. S. 957 (1981). None of the many opin-
ions that have been filed in this protracted litigation suggests that 
respondent is innocent or that his conviction raises any serious 
constitutional issues. For our system of justice to function effec-
tively, litigation in cases such as this one must cease when there 
is no reasonable ground for questioning either the guilt of the 
defendant or the constitutional sufficiency of the procedures em-
ployed to convict and sentence him.

41 should emphasize that nothing in either Pinkerton, Darden, or this case 
alters the test that we set forth in Barefoot n . Estelle for determining when 
entry of a stay is appropriate.
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Justi ce  Marshall , with whom Justice  Brennan  joins, 
dissenting.

Today the Court vacates a stay pending certiorari granted by 
the Court of Appeals for the Eleventh Circuit, although we have 
not even received the petition for certiorari. In so doing, the 
Court ignores repeated reminders by Justices of the Court that 
our power to vacate a stay entered by a lower court should be 
reserved only for exceptional circumstances, see, e. g., Kemp v. 
Smith, 463 U. S. 1321 (1983) (Powell , J., in chambers); O’Connor 
v. Board of Education, 449 U. S. 1301 (1980) (Stevens , J., in 
chambers), and that the lower court’s decision is “deserving of 
great weight,” Commodity Futures Trading Comm’n v. British 
American Commodity Options Corp., 434 U. S. 1316, 1319 (1977) 
(Marshall , J., in chambers).

Although the State’s brief application fails even to suggest that 
it has met this heavy burden, the Court has moved “with an im-
petuousness and arrogance that is truly astonishing,” Wainwright 
v. Adams, 466 U. S. 964, 966 (1984) (Marsh all , J., dissenting 
from the grant of application to vacate stay of execution). The 
apparent basis for the State’s application is a concern that the 
Court of Appeals understood our recent decisions in Pinkerton v. 
McCotter, ante, p. 925, and Darden v. Wainwright, ante, p. 928, 
to mandate the grant of a stay in this case. However, this Court 
has provided detailed guidance to the courts of appeals as to 
stays in capital cases, see Barefoot v. Estelle, 463 U. S. 880, 887- 
896 (1983). There is no reason for us to assume, on the meager 
record before us, that the Court of Appeals was unaware of, or 
misapplied, those standards—let alone that it committed the gross 
abuse of discretion necessary to support a grant of this applica-
tion, see Wainwright v. Adams, supra, at 965. I am therefore at 
a loss to understand the Court’s unwillingness to let matters run 
their ordinary course.

I dissent.
Sept embe r  25, 1985

Miscellaneous Order
No. A-236 (85-5466). Celes tine  v . Blackbur n , Warden . 

C. A. 5th Cir. Application for stay of execution of sentence 
of death scheduled for Saturday, September 28, 1985, presented 
to Justi ce  White , and by him referred to the Court, is granted 
pending the disposition by this Court of the petition for writ of 
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certiorari. Should the petition for writ of certiorari be denied, 
this stay terminates automatically. In the event the petition for 
writ of certiorari is granted, this stay shall continue pending the 
sending down of the judgment of this Court. Justice  O’Connor  
took no part in the consideration or decision of this application.

October  2, 1985
Miscellaneous Order

No. A-235. Three  Mile  Island  Alert , Inc . v . Unite d  
States  Nuclear  Regulator y  Commi ssi on  et  al . Application 
to continue the stay entered on June 7, 1985, by the United States 
Court of Appeals for the Third Circuit, presented to Just ice  
Brennan , and by him referred to the Court, denied. Justi ce  
Brennan  would continue the stay pending the timely filing and 
disposition of a petition for writ of certiorari.





Repor te r ’s  Note

The next page is purposely numbered 1301. The numbers between 939 
and 1301 were intentionally omitted, in order to make it possible to publish 
in-chambers opinions with permanent page numbers, thus making the 
official citations available upon publication of the preliminary prints of 
the United States Reports.
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