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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that
such allotment be entered of record, effective nunc pro tunc
October 1, 1981, wviz.:

For the District of Columbia Circuit, WARREN E. BURGER, Chief
Justice.

For the First Circuit, WILLIAM J. BRENNAN, JR., Associate
Justice.

For the Second Circuit, THURGOOD MARSHALL, Associate
Justice.

For the Third Circuit, WILLIAM J. BRENNAN, JR., Associate
Justice.

For the Fourth Circuit, WARREN E. BURGER, Chief Justice.

For the Fifth Circuit, BYRON R. WHITE, Associate Justice.

For the Sixth Circuit, SANDRA DAY O’CONNOR, Associate
Justice.

For the Seventh Circuit, JOHN PAUL STEVENS, Associate
Justice.

For the Eighth Circuit, HARRY A. BLACKMUN, Associate
Justice.

For the Ninth Circuit, WILLIAM H. REHNQUIST, Associate
Justice.

For the Tenth Circuit, BYRON R. WHITE, Associate Justice.

For the Eleventh Circuit, LEwis F. POWELL, JR., Associate
Justice.

October 5, 1981.

Pursuant to the provisions of Title 28, United States Code,
Section 42, it s ordered that the Chief Justice be, and he
hereby is, assigned to the Federal Circuit as Circuit Justice,
effective October 1, 1982.

October 12, 1982.

(For next previous allotment, see 423 U. S., p. VI1.)
v
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CASES ADJUDGED

IN THE
SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 1984

SCHREIBER v. BURLINGTON NORTHERN, INC.,
ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE THIRD CIRCUIT

No. 83-2129. Argued January 9, 1985—Decided June 4, 1985

In December 1982, respondent Burlington Northern, Inc., made a hostile
tender offer for El Paso Gas Co. to which a majority of El Paso’s share-
holders ultimately subseribed. Burlington did not accept the tendered
shares, and instead, in January 1983, after negotiations with El Paso,
announced a new and friendly takeover agreement. Pursuant to this
agreement, Burlington undertook to rescind the December tender offer
and substitute a new tender offer. The January tender offer was soon
oversubscribed. The rescission of the first tender offer caused a dimin-
ished payment to those shareholders who had tendered during the first
offer, because those shareholders who retendered were subject to sub-
stantial proration. Petitioner filed suit in Federal District Court on be-
half of herself and similarly situated shareholders, alleging that Burling-
ton, El Paso, and members of El Paso’s board of directors had violated
§ 14(e) of the Securities Exchange Act of 1934, which prohibits “fraudu-
lent, deceptive, or manipulative acts or practices . . . in connection with
any tender offer.” She claimed that Burlington’s withdrawal of the De-
cember tender offer, coupled with the substitution of the January tender
offer, was a “manipulative” distortion of the market for El Paso stock.
The District Court dismissed the suit for failure to state a claim, holding
that the alleged manipulation did not involve a misrepresentation, and so
did not violate § 14(e). The Court of Appeals affirmed.
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Held:

1. “Manipulative” acts under § 14(e) require misrepresentation or non-
disclosure. To read the term “manipulative” in § 14(e) to include acts
that, although fully disclosed, “artificially” affect the price of the take-
over target’s stock, conflicts with the normal meaning of the term as con-
noting conduct designed to deceive or defraud investors by controlling or
artificially affecting the price of securities. Pp. 5-8.

2. This interpretation of the term “manipulative” as used in § 14(e) is
supported by the provision’s purpose and legislative history. The pur-
pose of the Williams Act, which added § 14(e) to the Securities Exchange
Act, was to ensure that public shareholders who are confronted with a
tender offer will not be required to respond without adequate informa-
tion. Nowhere in the legislative history is there any suggestion that
§ 14(e) serves any purpose other than disclosure, or that the term “ma-
nipulative” should be read as an invitation to the courts to oversee the
substantive fairness of tender offers, the quality of any offer is a matter
for the marketplace. Pp. 8-12.

3. Applying the above interpretation of the term “manipulative” to
this case, respondents’ actions were not manipulative. Pp. 12-13.

731 F. 2d 163, affirmed.

BURGER, C. J., delivered the opinion of the Court, in which all other
Members joined, except POWELL, J., who took no part in the decision of
the case, and O’CONNOR, J., who took no part in the consideration or
decision of the case.

Irving Bizar argued the cause and filed briefs for
petitioner.

Marc P. Cherno argued the cause for respondents. With
him on the brief were Robert K. Payson, Harvey L. Pitt,
Stephen D. Alexander, A. Gilchrist Sparks I11, and Howard
W. Goldstein.

CHIEF JUSTICE BURGER delivered the opinion of the
Court.

We granted certiorari to resolve a conflict in the Circuits
over whether misrepresentation or nondisclosure is a nec-
essary element of a violation of §14(e) of the Securities
Exchange Act of 1934, 15 U. S. C. §78n(e).

I

On December 21, 1982, Burlington Northern, Inc., made a
hostile tender offer for El Paso Gas Co. Through a wholly
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owned subsidiary, Burlington proposed to purchase 25.1 mil-
| lion El Paso shares at $24 per share. Burlington reserved
‘ the right to terminate the offer if any of several specified
: events occurred. El Paso management initially opposed the
| takeover, but its shareholders responded favorably, fully
l subscribing the offer by the December 30, 1982, deadline.
Burlington did not accept those tendered shares; instead,
after negotiations with El Paso management, Burlington an-
| nounced on January 10, 1983, the terms of a new and friendly
| takeover agreement. Pursuant to the new agreement, Bur-
i lington undertook, inter alia, to (1) rescind the December
| tender offer, (2) purchase 4,166,667 shares from El Paso at
! $24 per share, (3) substitute a new tender offer for only 21
j million shares at $24 per share, (4) provide procedural protec-
¥ tions against a squeeze-out merger!’ of the remaining El Paso
shareholders, and (5) recognize “golden parachute”? con-

' A “squeeze-out” merger occurs when Corporation A, which holds a con-
trolling interest in Corporation B, uses its control to merge B into itself or
into a wholly owned subsidiary. The minority shareholders in Corporation
B are, in effect, forced to sell their stock. The procedural protection

| provided in the agreement between El Paso and Burlington required the
! approval of non-Burlington members of El Paso’s board of directors before
a squeeze-out merger could proceed. Burlington eventually purchased all
the remaining shares of El Paso for $12 cash and one-quarter share of Bur-
lington preferred stock per share. The parties dispute whether this con-
sideration was equal to that paid to those tendering during the January
tender offer.

* Petitioner alleged in her complaint that respondent Burlington failed to
disclose that four officers of El Paso had entered into “golden parachute”
agreements with El Paso for “extended employment benefits in the event
El Paso should be taken over, which benefits would give them millions
of dollars of extra compensation.” The term “golden parachute” refers
generally to agreements between a corporation and its top officers which
guarantee those officers continued employment, payment of a lump sum,
or other benefits in the event of a change of corporate ownership. As
described in the Schedule 14D-9 filed by El Paso with the Securities and
Exchange Commission on January 12, 1983, El Paso entered into “employ-
ment agreements” with two of its officers for a period of not less than five
years, and with two other officers for a period of three years. The Sched-
ule 14D-9 also disclosed that El Paso’s Deferred Compensation Plan had

=
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tracts between El Paso and four of its senior officers. By
February 8, more than 40 million shares were tendered in
response to Burlington’s January offer, and the takeover was
completed.

The rescission of the first tender offer caused a diminished
payment to those shareholders who had tendered during
the first offer. The January offer was greatly oversub-
scribed and consequently those shareholders who retendered
were subject to substantial proration. Petitioner Barbara
Schreiber filed suit on behalf of herself and similarly situated
shareholders, alleging that Burlington, El Paso, and mem-
bers of El Paso’s board of directors violated § 14(e)’s prohi-
bition of “fraudulent, deceptive, or manipulative acts or prac-
tices . . . in connection with any tender offer.” 15 U. S. C.
§78n(e). She claimed that Burlington’s withdrawal of the
December tender offer coupled with the substitution of the
January tender offer was a “manipulative” distortion of
the market for El Paso stock. Schreiber also alleged that
Burlington violated § 14(e) by failing in the January offer to
disclose the “golden parachutes” offered to four of El Paso’s
managers. She claims that this January nondisclosure was a
deceptive act forbidden by § 14(e).

The District Court dismissed the suit for failure to state a
claim. 568 F. Supp. 197 (Del. 1983). The District Court
reasoned that the alleged manipulation did not involve a mis-
representation, and so did not violate § 14(e). The District
Court relied on the fact that in cases involving alleged viola-
tions of § 10(b) of the Securities Exchange Act, 15 U. S. C.
§78j(b), this Court has required misrepresentation for there
to be a “manipulative” violation of the section. 568 F'. Supp.,
at 202.

The Court of Appeals for the Third Circuit affirmed. 731
F. 2d 163 (1984). The Court of Appeals held that the acts

been amended “to provide that for the purposes of such Plan a participant
shall be deemed to have retired at the instance of the Company if his duties
as a director, officer or employee of the Company have been diminished or
curtailed by the Company in any material respect.”

| !
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alleged did not violate the Williams Act, because “§ 14(e) was
not intended to create a federal cause of action for all harms
suffered because of the proffering or the withdrawal of
tender offers.” Id., at 165. The Court of Appeals reasoned
that § 14(e) was “enacted principally as a disclosure statute,
designed to insure that fully-informed investors could intelli-
gently decide how to respond to a tender offer.” Id., at
165-166. It concluded that the “arguable breach of contract”
alleged by petitioner was not a “manipulative act” under
§ 14(e).

We granted certiorari to resolve the conflict,® 469 U. S.
815 (1984). We affirm.

IT

A

We are asked in this case to interpret § 14(e) of the Securi-
ties Exchange Act, 82 Stat. 457, as amended, 15 U. S. C.
§78n(e). The starting point is the language of the statute.
Section 14(e) provides:

“It shall be unlawful for any person to make any untrue
statement of a material fact or omit to state any material
fact necessary in order to make the statements made, in
the light of the circumstances under which they are
made, not misleading, or to engage in any fraudulent,
deceptive, or manipulative acts or practices, in con-
nection with any tender offer or request or invitation
for tenders, or any solicitation of security holders in
opposition to or in favor of any such offer, request, or

*The Court of Appeals for the Sixth Circuit has held that manipulation
does not always require an element of misrepresentation or nondisclosure.
Mobil Corp. v. Marathon Oil Co., 669 F. 2d 366 (1981), cert. denied, 455
U. S. 982 (1982). The Court of Appeals for the Second and Eighth Cir-
cuits have applied an analysis consistent with the one we apply today.
Feldbaum v. Avon Products, Inc., 741 F. 2d 234 (CAS8 1984); Buffalo
Forge Co. v. Ogden Corp., 717 F. 2d 757 (CA2), cert. denied, 464 U. S.
1018 (1983); Data Probe Acquisition Corp. v. Datatab, Inc., 722 F. 2d 1
(CA2 1983), cert. denied, 465 U. S. 1052 (1984).
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invitation. The Commission shall, for the purposes of
this subsection, by rules and regulations define, and
prescribe means reasonably designed to prevent, such
acts and practices as are fraudulent, deceptive, or
manipulative.”

Petitioner relies on a construction of the phrase, “fraudu-
lent, deceptive, or manipulative acts or practices.” Peti-
tioner reads the phrase “fraudulent, deceptive, or manipula-
tive acts or practices” to include acts which, although fully
disclosed, “artificially” affect the price of the takeover tar-
get’s stock. Petitioner’s interpretation relies on the belief
that § 14(e) is directed at purposes broader than providing
full and true information to investors.

Petitioner’s reading of the term “manipulative” conflicts
with the normal meaning of the term. We have held in the
context of an alleged violation of §10(b) of the Securities
Exchange Act:

“Use of the word ‘manipulative’ is especially significant.
It is and was virtually a term of art when used in con-
nection with the securities markets. It connotes inten-
tional or willful conduct designed to deceive or defraud
investors by controlling or artificially affecting the price
of securities.” KErnst & Ernst v. Hochfelder, 425 U. S.
185, 199 (1976) (emphasis added).

Other cases interpreting the term reflect its use as a
general term comprising a range of misleading practices:

“The term refers generally to practices, such as wash
sales, matched orders, or rigged prices, that are in-
tended to mislead investors by artificially affecting mar-
ket activity. . . . Section 10(b)’s general prohibition of
practices deemed by the SEC to be ‘manipulative’—in
this technical sense of artificially affecting market activ-
ity in order to mislead investors—is fully consistent with
the fundamental purpose of the 1934 Act ‘“to substitute
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a philosophy of full disclosure for the philosophy of
caveat emptor . . . .”’ . Indeed, nondisclosure
is usually essential to the success of a manipulative
scheme. . . . No doubt Congress meant to prohibit the
full range of ingenious devices that might be used to
manipulate securities prices. But we do not think it
would have chosen this ‘term of art’ if it had meant to
bring within the scope of § 10(b) instances of corporate
mismanagement such as this, in which the essence of the
complaint is that shareholders were treated unfairly by
a fiduciary.” Santa Fe Industries, Inc. v. Green, 430
U. S. 462, 476477 (1977).

The meaning the Court has given the term “manipulative” is
consistent with the use of the term at common law,* and with
its traditional dictionary definition.®

She argues, however, that the term “manipulative” takes
on a meaning in § 14(e) that is different from the meaning it
has in §10(b). Petitioner claims that the use of the disjunc-
tive “or” in § 14(e) implies that acts need not be deceptive
or fraudulent to be manipulative. But Congress used the
phrase “manipulative or deceptive” in § 10(b) as well, and we
have interpreted “manipulative” in that context to require

‘See generally L. Loss, Securities Regulation 984-989 (3d ed. 1983).
For example, the seminal English case of Scott v. Brown, Doering, McNab
& Co., [1892] 2 Q. B. 724 (C. A.), which broke new ground in recogniz-
ing that manipulation could occur without the dissemination of false state-
ments, nonetheless placed emphasis on the presence of deception. As
Lord Lopes stated in that case, “I can see no substantial distinction be-
tween false rumours and false and fictitious acts.” Id., at 780. See also
United States v. Brown, 5 F. Supp. 81, 85 (SDNY 1933) (“[E]ven a spec-
ulator is entitled not to have any present fact involving the subject matter
of his speculative purchase or the price thereof misrepresented by word
or act”).

*See Webster’s Third New International Dictionary 1376 (1971) (Manip-
ulation is “management with use of unfair, scheming, or underhanded
methods”).
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misrepresentation.® Moreover, it is a “‘familiar principle
of statutory construction that words grouped in a list should
be given related meaning.”” Securities Industry Assn. v.
Board of Governors, FRS, 468 U. S. 207, 218 (1984). All
three species of misconduct, i. e., “fraudulent, deceptive, or
manipulative,” listed by Congress are directed at failures
to disclose. The use of the term “manipulative” provides
emphasis and guidance to those who must determine which
types of acts are reached by the statute; it does not suggest a
deviation from the section’s facial and primary concern with
disclosure or congressional concern with disclosure which is
the core of the Act.
B

Our conclusion that “manipulative” acts under §14(e)
require misrepresentation or nondisclosure is buttressed by
the purpose and legislative history of the provision. Section
14(e) was originally added to the Securities Exchange Act
as part of the Williams Act, 82 Stat. 457. “The purpose of
the Williams Act is to insure that public shareholders who
are confronted by a cash tender offer for their stock will
not be required to respond without adequate information.”
Rondeaw v. Mosinee Paper Corp., 422 U. S. 49, 58 (1975)."

It is clear that Congress relied primarily on disclosure to
implement the purpose of the Williams Act. Senator Wil-
liams, the bill’s Senate sponsor, stated in the debate:

“Today, the public shareholder in deciding whether to
accept or reject a tender offer possesses limited informa-
tion. No matter what he does, he acts without adequate
knowledge to enable him to decide rationally what is
the best course of action. This is precisely the dilemma

*Santa Fe Industries, Inc. v. Green, 430 U. S. 462, 476-477 (1977);
Piper v. Chris-Craft Industries, Inc., 430 U. S. 1, 43 (1977); Ernst &
Ernst v. Hochfelder, 425 U. S. 185, 199 (1976).

"For a more thorough discussion of the legislative history of the Williams
Act, see Piper v. Chris-Craft Industries, Inc., supra, at 24-37.
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which our securities laws are designed to prevent.” 113
Cong. Rec. 24664 (1967).

The expressed legislative intent was to preserve a neutral
setting in which the contenders could fully present their
arguments.® The Senate sponsor went on to say:

“We have taken extreme care to avoid tipping the scales
either in favor of management or in favor of the person
making the takeover bids. S. 510 is designed solely to
require full and fair disclosure for the benefit of in-
vestors. The bill will at the same time provide the
offeror and management equal opportunity to present
their case.” Ibid.

To implement this objective, the Williams Act added
§813(d), 13(e), 14(d), 14(e), and 14(f) to the Securities Ex-
change Act. Some relate to disclosure; §§13(d), 14(d), and
14(f) all add specific registration and disclosure provisions.
Others—§§ 13(e) and 14(d)—require or prohibit certain acts
so that investors will possess additional time within which to
take advantage of the disclosed information.’

*The process through which Congress developed the Williams Act also
suggests a calculated reliance on disclosure, rather than court-imposed
principles of “fairness” or “artificiality,” as the preferred method of market
regulation. For example, as the bill progressed through hearings, both
Houses of Congress became concerned that corporate stock repurchases
could be used to distort the market for corporate control. Congress ad-
dressed this problem with § 13(e), which imposes specific disclosure duties
on corporations purchasing stock and grants broad regulatory power to the
Securities and Exchange Commission to regulate such repurchases. Con-
gress stopped short, however, of imposing specific substantive require-
ments forbidding corporations to trade in their own stock for the purpose of
maintaining its price. The specific regulatory scheme set forth in § 13(e)
would be unnecessary if Congress at the same time had endowed the term
“manipulative” in § 14(e) with broad substantive significance.

*Section 13(d) requires those acquiring a certain threshold percentage
of a company’s stock to file reports disclosing such information as the
purchaser’s background and identity, the source of the funds to be used
in making the purchase, the purpose of the purchase, and the extent of
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Section 14(e) adds a “broad antifraud prohibition,” Piper v.
Chris-Craft Industries, Inc., 430 U. S. 1, 24 (1977), modeled
on the antifraud provisions of §10(b) of the Act and Rule
10b-5, 17 CFR §240.10b-5 (1984).® It supplements the

the purchaser’s holdings in the target company. 15 U. S. C. §78m(d).
Section 13(e) imposes restrictions on certain repurchases of stock by
corporate issuers. 15 U. S. C. §78m(e). Section 14(d) imposes spe-
cific disclosure requirements on those making a tender offer. 15 U. S. C.
§ 78n(d)(1). Section 14(d) also imposes specific substantive requirements
on those making a tender offer. These requirements include allowing
shareholders to withdraw tendered shares at certain times during the bid-
ding process, 15 U. S. C. §78n(d)(5), the proration of share purchases
when the number of shares tendered exceeds the number of shares sought,
15 U. S. C. §78n(d)(6), and the payment of the same price to all those
whose shares are purchased, 15 U. S. C. §78n(d)(7). Section 14(f) im-
poses disclosure requirements when new corporate directors are chosen as
the result of a tender offer.

1 Section 10(b) provides:

“It shall be unlawful for any person, directly or indirectly, . . .

“(b) To use or employ, in connection with the purchase or sale of any
security registered on a national securities exchange or any security not so
registered, any manipulative or deceptive device or contrivance in contra-
vention of such rules and regulations as the Commission may prescribe as
necessary or appropriate in the public interest or for the protection of
investors.” 15 U. S. C. § 78j(b).

Rule 10b-5 provides:

“It shall be unlawful for any person, directly or indirectly, by the use of any
means or instrumentality of interstate commerce, or of the mails or of any
facility of any national securities exchange,

“(a) To employ any device, scheme, or artifice to defraud,

“(b) To make any untrue statement of a material fact or to omit to state
a fact necessary in order to make the statements made, in the light of the
circumstances under which they were made, not misleading, or

“(c) To engage in any act, practice or course of business which operates
or would operate as a fraud or deceit upon any person, in connection with
the purchase or sale of any security.” 17 CFR §240.10b-5 (1984).

Because of the textual similarities, it is often assumed that § 14(e) was
modeled on § 10(b) and Rule 10b-5. See, e. g., Panter v. Marshall Field
& Co., 646 F. 2d 271, 283 (CAT), cert. denied, 454 U. 8. 1092 (1981). For
the purpose of interpreting the term “manipulative,” the most significant
changes from the language of § 10(b) were the addition of the term “fraudu-
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more precise disclosure provisions found elsewhere in the
Williams Act, while requiring disclosure more explicitly
addressed to the tender offer context than that required
by § 10(b).

While legislative history specifically concerning § 14(e) is
sparse, the House and Senate Reports discuss the role of
§14(e). Describing § 14(e) as regulating “fraudulent trans-
actions,” and stating the thrust of the section:

“This provision would affirm the fact that persons en-
gaged in making or opposing tender offers or otherwise
seeking to influence the decision of investors or the out-
come of the tender offer are under an obligation to make
full disclosure of material information to those with
whom they deal.” H. R. Rep. No. 1711, 90th Cong., 2d
Sess., 11 (1968) (emphasis added); S. Rep. No. 550, 90th
Cong., 1st Sess., 11 (1967) (emphasis added).

Nowhere in the legislative history is there the slightest sug-
gestion that §14(e) serves any purpose other than disclo-
sure," or that the term “manipulative” should be read as an

lent,” and the reference to “acts” rather than “devices.” Neither change
bears in any obvious way on the meaning to be given to “manipulative.”

Similar terminology is also found in § 15(c) of the Securities Exchange
Act, 15 U. S. C. §780(c), § 17(a) of the Securities Act of 1933, 15 U. S. C.
§77q(a), and §206 of the Investment Advisers Act of 1940, 15 U. S. C.
§ 80b-6.

"The Act was amended in 1970, and Congress added to § 14(e) the sen-
tence, “The Commission shall, for the purposes of this subsection, by rules
and regulations define, and prescribe means reasonably designed to pre-
vent, such acts and practices as are fraudulent, deceptive, or manipula-
tive.” Petitioner argues that this phrase would be pointless if § 14(e) was
concerned with disclosure only.

We disagree. In adding the 1970 amendment, Congress simply pro-
vided a mechanism for defining and guarding against those acts and prac-
tices which involve material misrepresentation or nondisclosure. The
amendment gives the Securities and Exchange Commission latitude to
regulate nondeceptive activities as a “reasonably designed” means of pre-
venting manipulative acts, without suggesting any change in the meaning
of the term “manipulative” itself.
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invitation to the courts to oversee the substantive fairness of
tender offers; the quality of any offer is a matter for the
marketplace.

To adopt the reading of the term “manipulative” urged by
petitioner would not only be unwarranted in light of the legis-
lative purpose but would be at odds with it. Inviting judges
to read the term “manipulative” with their own sense of what
constitutes “unfair” or “artificial” conduct would inject uncer-
tainty into the tender offer process. An essential piece of in-
formation—whether the court would deem the fully disclosed
actions of one side or the other to be “manipulative”—would
not be available until after the tender offer had closed. This
uncertainty would directly contradict the expressed congres-
sional desire to give investors full information.

Congress’ consistent emphasis on disclosure persuades us
that it intended takeover contests to be addressed to share-
holders. In pursuit of this goal, Congress, consistent with
the core mechanism of the Securities Exchange Act, created
sweeping disclosure requirements and narrow substantive
safeguards. The same Congress that placed such emphasis
on shareholder choice would not at the same time have
required judges to oversee tender offers for substantive
fairness. It is even less likely that a Congress implementing
that intention would express it only through the use of a
single word placed in the middle of a provision otherwise
devoted to disclosure.

C

We hold that the term “manipulative” as used in § 14(e)
requires misrepresentation or nondisclosure. It connotes
“conduct designed to deceive or defraud investors by control-
ling or artificially affecting the price of securities.” Ernst &
Ernst v. Hochfelder, 425 U. S., at 199. Without misrep-
resentation or nondisclosure, §14(e) has not been violated.

Applying that definition to this case, we hold that the ac-
tions of respondents were not manipulative. The amended
complaint fails to allege that the cancellation of the first
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tender offer was accompanied by any misrepresentation, non-
disclosure, or deception. The District Court correctly found:
“All activity of the defendants that could have conceivably
affected the price of El Paso shares was done openly.” 568
F. Supp., at 203.

Petitioner also alleges that El Paso management and Bur-
lington entered into certain undisclosed and deceptive agree-
ments during the making of the second tender offer. The
substance of the allegations is that, in return for certain un-
disclosed benefits, El Paso managers agreed to support the
second tender offer. But both courts noted that petitioner’s
complaint seeks only redress for injuries related to the
cancellation of the first tender offer. Since the deceptive
and misleading acts alleged by petitioner all occurred with
reference to the making of the second tender offer—when the
injuries suffered by petitioner had already been sustained—
these acts bear no possible causal relationship to petitioner’s
alleged injuries. The Court of Appeals dealt correctly with
this claim.

III

The judgment of the Court of Appeals is
Affirmed.

JUSTICE POWELL took no part in the decision of this case.

JUSTICE O’CONNOR took no part in the consideration or
decision of this case.
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WILLIAMS ET AL. ». VERMONT ET AL.

APPEAL FROM THE SUPREME COURT OF VERMONT
No. 84-592. Argued March 19, 1985—Decided June 4, 1985

Vermont collects a use tax when cars are registered with it, but the tax is
not imposed if the car was purchased in Vermont and a sales tax has
been paid. The tax is also reduced by the amount of any sales or use tax
paid to another State if that State would afford a credit for taxes paid to
Vermont in similar eircumstances. The credit is available, however,
only if the registrant was a Vermont resident at the time he paid the
taxes. Appellants, who bought and registered cars outside of Vermont
before becoming Vermont residents, were required to pay the full use
tax in order to register their cars in Vermont. In proceedings in the
Vermont Superior Court, appellants alleged that Vermont’s failure to
afford them credit for the out-of-state sales taxes they had paid violated, I
inter alia, the Equal Protection Clause of the Fourteenth Amendment
because the credit was provided in the case of vehicles acquired outside
the State by Vermont residents. Rejecting appellants’ contention, the
court dismissed the complaint. The Vermont Supreme Court affirmed
by citation to another decision handed down the same day, Leverson v.
Conway, 144 Vt. 523, 481 A. 2d 1029, in which it rejected a similar equal
protection challenge to the tax credit, concluding that the Vermont stat-
ute was rationally related to the legitimate state interest in raising reve-
nue to maintain and improve the highways, and rationally placed the
burden on those who used them.

Held: When the Vermont statute is viewed on its face, appellants have
stated a claim of discrimination prohibited by the Equal Protection
Clause. Pp. 18-28.

(a) While the State asserts that the tax credit applies only to Vermont
residents who register their cars in Vermont without first having regis-
tered them elsewhere, and that a resident who purchases, pays a sales
or use tax on, and registers a car in another State must also pay the
Vermont use tax upon his return, it does not appear that the Vermont
Supreme Court, in ruling on the equal protection claim in Leverson,
supra, construed the exemption in such a manner. Instead, every indi-
cation is that a Vermont resident enjoys a credit for any sales taxes paid
to a reciprocating State, even if he registered and used the car there
before registering it in Vermont. Pp. 18-21.

(b) An exemption such as that challenged here will be sustained if the
legislature could have reasonably concluded that the challenged classifi-
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cation would promote a legitimate state purpose. No legitimate pur-
pose is furthered by the discriminatory exemption here. Residence at
the time of purchase is a wholly arbitrary basis on which to distinguish
among present Vermont registrants—at least among those who used
their cars elsewhere before coming to Vermont. The distinction be-
tween them bears no relation to the statutory purpose of raising revenue
for the maintenance and improvement of Vermont roads. The custom-
ary rationale for a use tax—relating to protecting local merchants from
out-of-state competition which, because of its lower or nonexistent tax
burdens, can offer lower prices—has no application to purchases made
out-of-state by those who were not residents of the taxing State at the
time of purchase. Nor can the distinction here be justified by a state
policy of making those who use the highways contribute to their mainte-
nance and improvement, or as encouraging interstate commerce by
enabling Vermont residents, faced with limited automobile offerings
at home, to shop outside the State without penalty. Pp. 21-27.

144 Vt. 649, 478 A. 2d 993, reversed and remanded.

WHITE, J., delivered the opinion of the Court, in which BURGER, C. J.,
and BRENNAN, MARSHALL, and STEVENS, JJ., joined. BRENNAN, J.,
filed a concurring opinion, post, p. 28. BLACKMUN, J., filed a dissenting
opinion, in which REHNQUIST and O’CONNOR, JJ., joined, post, p. 28.
POWELL, J., took no part in the decision of the case.

Norman Williams argued the cause pro se and filed briefs
for appellants.

Andrew M. Eschen, Assistant Attorney General of Ver-
mont, argued the cause for appellees. With him on the brief
was Jeffrey L. Amestoy, Attorney General.

JUSTICE WHITE delivered the opinion of the Court.

The State of Vermont collects a use tax when cars are
registered with it. The tax is not imposed if the car was
purchased in Vermont and a sales tax has been paid. The
tax is also reduced by the amount of any sales or use tax
paid to another State if that State would afford a credit for
taxes paid to Vermont in similar circumstances. The credit
is available, however, only if the registrant was a Vermont
resident at the time he paid the taxes. Appellants, who
bought cars outside of Vermont before becoming residents
of that State, challenge the failure to grant them a similar
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credit. We agree that this failure denies them the equal

protection of the laws.
I

Appellants’ complaint, which was dismissed before an an-
swer was filed, sets out the following facts. In December
1980, appellant Norman Williams purchased a new car in Illi-
nois, paying a five-percent sales tax. Three months later,
he moved to Vermont, bringing the car with him. He sub-
sequently attempted to register the car in Vermont with-
out paying the required use tax. The Vermont Department
of Motor Vehicles refused to register the car. Williams
responded by suing in the Federal District Court for the
District of Vermont, which, relying on 28 U. S. C. §1341,
dismissed his complaint. Williams then paid the tax, which
came to $172, unsuccessfully sought a refund from the De-
partment of Motor Vehicles, and filed the present suit in
Vermont Superior Court.!

The complaint alleged a number of constitutional defects in
the State’s failure to afford appellants credit for the sales
taxes they had paid. * One of them was that the Equal Pro-
tection Clause of the Fourteenth Amendment forbade the
State to deny the credit to them while providing it in the case
of vehicles “acquired outside the state by a resident of Ver-
mont.” Vt. Stat. Ann., Tit. 32, §8911(9) (1981).

The Superior Court dismissed the complaint. Acknowl-
edging that the use tax “does not afford, on its face, equal
treatment to residents and nonresidents who purchase cars
out-of-state,” App. 14, the court considered the relevant in-
quiry to be “whether discrimination occurs within the state,”
id., at 15. It saw no such discrimination, reasoning that in

! Appellant Susan Levine moved to Vermont in 1979. She brought with
her a car she had purchased in New York a year before on which she had
paid a seven-percent state sales tax. Upon registering her car in Vermont
in 1982, she paid a use tax of $110. She then successfully moved to inter-
vene in Williams’ suit.
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practice Vermont residents always pay the use tax, because
reciprocal States excuse payment of the sales tax and there-
fore there is no out-of-state payment to credit the use tax
against. The court also found no burden on the right to
travel, no violation of the Privileges and Immunities Clause,
and no interference with interstate commerce.

The Vermont Supreme Court affirmed, 144 Vt. 649, 478
A. 2d 993 (1984), by citation to another decision handed
down the same day, Leverson v. Conway, 144 Vt. 523, 481
A. 2d 1029, appeal dism’d for want of a substantial federal
question, 469 U. S. 926 (1984), pet. for rehearing pending,
No. 84-315. Leverson was an essentially identical case
brought by a former Wisconsin resident who, like appellants,
had purchased a car in his home State and paid a sales tax,
then moved to Vermont and been obliged to pay the use tax.
The Vermont Supreme Court upheld the tax. First, it re-
jected the argument that denying a credit for a sales tax
paid to another State infringed the right to travel. The use
tax did not impose a penalty for moving to Vermont—the
obligation was incurred only by registering one’s car there.
Absent such a penalty, and given that there is no funda-
mental right to have or to register a car, the Equal Protec-
tion Clause required only minimal scrutiny. The statute was
rationally related to the legitimate state interest in raising
revenue to maintain and improve the highways, and ration-
ally placed the burden on those who used them. The exemp-
tion for residents who purchased cars in reciprocal States
encouraged purchases within Vermont by residents of those
States. This goal would not be furthered by granting an ex-
emption to new residents who have already purchased cars
elsewhere. The court went on to hold that the Privileges
and Immunities Clause did not come into play because no
right, such as the right to travel, qualifying as a privilege or
immunity was involved. It also rejected a Commerce Clause
challenge, viewing this as a straightforward use tax, imposed
only on goods that had come to rest in Vermont.
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The Vermont Supreme Court denied rehearing, and appel-
lants brought this appeal. We noted probable jurisdiction,
469 U. S. 1085 (1984), and we now reverse.

II

The Vermont Motor Vehicle Purchase and Use Tax, Vt.
Stat. Ann., Tit. 32, ch. 219 (1981), is distinct from the State’s
general sales and use taxes.? It is intended to “improve and
maintain the state and interstate highway systems, to pay
the principal and interest on bonds issued for the improve-
ment and maintenance of those systems and to pay the cost of
administering this chapter.” §8901. The revenue from the
tax goes into a distinct “transportation fund.” §8912. The
tax is of two sorts: a four-percent sales tax is imposed at the
time of purchase of a motor vehicle in Vermont by a Vermont
resident, §8903(a), and a four-percent use tax is imposed
upon registration of a motor vehicle in Vermont unless the
Vermont sales tax was paid, §8903(b).® A number of vehi-
cles are exempt, including, for example, those owned by a
State, the United States, or charitable institutions, and those
transferred within a family. See generally § 8911. Prior to
September 1, 1980, the statute also exempted “pleasure cars,
the owners of which were not residents of this State at the
time of purchase and had registered and used the vehicle for
at least thirty days in a state or province other than Ver-
mont.” Vt. Stat. Ann., Tit. 32, §8911(6) (1970 and Supp.
1981) (repealed). That provision would have exempted

*The general sales and use tax provisions are found in Vt. Stat. Ann.,
Tit. 32, ch. 233 (1981). The present controversy could not have arisen
under these provisions. Vermont’s ordinary use tax applies neither to
“property purchased by the user while a nonresident of this State,”
§ 9744(a)(2), nor to any property to the extent the user has already paid
a sales or use tax to a State with a reciprocal agreement, §9744(a)(3).
Appellants would be exempt under both these subsections.

*Both taxes have a ceiling of $600. The sales tax is paid on the purchase
price. §§8902(4), (5) (1981), § 8903(a) (Supp. 1984). The use tax is paid
on the car’s low book value at the time of registration. App. 15; § 8907.
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appellants from the use tax. Since its repeal, registrants
who purchased their cars out-of-state when not Vermont res-
idents have had to pay the use tax, regardless of whether
they already paid a sales tax in another jurisdiction on the
same car.

One other exemption is critical to this case. Section
8911(9) provides that the tax does not apply to

“pleasure cars acquired outside the state by a resident of
Vermont on which a state sales or use tax has been paid
by the person applying for a registration in Vermont,
providing that the state or province collecting such tax
would grant the same pro-rata credit for Vermont tax
paid under similar circumstances. If the tax paid in
another state is less than the Vermont tax the tax due
shall be the difference.”

There is some dispute as to the reach of this provision.
Appellants assert that, in light of this provision, had they
been residents when they purchased their cars, they would
now be exempt from the use tax. The State disagrees, as-
serting that the exemption applies only to Vermont residents
who register their cars in Vermont without first having
registered them elsewhere. According to it, a resident who
purchases, pays a sales or use tax on, and registers a car in
another State must also pay the Vermont use tax upon his
return, bearing the same obligation as appellants.

The State’s submission, if it is to be accepted, would negate
any claim that appellants were treated differently than Ver-
mont residents in similar circumstances.® For several rea-

“If the statute operated as the State says it does, it might still be dis-
criminatory, at least in theory. A nonresident who buys his car in another
State, pays a sales tax, but does not register it there, and brings it right
to Vermont, would pay two taxes, whereas a Vermont resident doing the
same thing would pay only one. But this is not a distinction that appel-
lants could challenge. Since they registered their cars out-of-state, they
would not qualify for the exemption, but neither would a resident who had
done the same.
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sons, however, we do not believe that in ruling on the equal
protection claim the Vermont Supreme Court construed the
exemption in this manner.® The exemption contained in
§8911(9) refers to “pleasure cars acquired outside the state
by a resident of Vermont.” That language on its face ex-
empts Vermont residents who register in another State, and
in Leverson the Vermont Supreme Court appears to have
proceeded on this basis. That court set out a comprehen-
sive list of who must pay the tax, from which the Vermont
resident who first registers the car in another State is
conspicuously absent. 144 Vt., at 532, 481 A. 2d, at 1034.
The opinion also several times points out that residents who
pay a tax in a nonreciprocal State do not enjoy the credit
upon registering their cars in Vermont. Id., at 532, 533, 481
A. 2d, at 1034, 1035. Had the court believed that those
purchasing and registering a car in a reciprocal State are
also not exempt, one would have expected it to have said so.
Similarly, the court noted that someone in appellants’ posi-
tion “is treated in exactly the same manner as all nonexempt
persons, including the resident who purchases his vehicle in a
nonreciprocal state.” Id., at 533, 481 A. 2d, at 1035. If the
court had understood the statute as do appellees, it would
also have noted that appellants were treated just like any
resident who had previously registered a car elsewhere, not
just one who purchased in a nonreciprocal State.

More fundamentally, had the Vermont Supreme Court
accepted the narrow construction of the exemption that the
State urges, it surely would have stated that the new resi-
dent suffers no unequal treatment under the statute at all
and would have found no necessity to justify any discrimina-
tory impact of the tax. This would have been a simple and
straightforward answer to the equal protection claim, and

*The State put forward this reading of the statute in its briefs in this
case and in Leverson. See Brief for Appellees in No. 83-139 (Vt. Sup.
Ct.), pp. 18-19, and n. 2; Brief for Appellee in No. 83-157 (Vt. Sup. Ct.),
pp. 17-18, and n. 3.
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there would have been no occasion to address the level of
1 serutiny to be applied to the discrimination or to identify the
State’s interest in imposing the differential treatment of the
I nonresident. Instead, the court concluded that the State
need have only a rational basis for the discrimination, and
w proceeded to hold that there was adequate justification for
| not extending the exemption to nonresidents.®
I In short, every indication is that a Vermont resident who,
{ 1 like appellants, bought a car in another State, paid a sales or
| use tax, and used the car there for a period of time before
' l coming to Vermont, would receive the credit. Appellees
' 1 offer only their own say-so to the contrary. See Tr. of Oral
' Arg. 39. Pointing to nothing in the statute or in the opinion
below to support their narrow reading, they would have us
essentially add a clause that is not there. We cannot do so
without stronger authority. We therefore proceed on the
understanding that a Vermonter enjoys a credit for any sales
taxes paid to a reciprocating State, even if he registered and
( used the car there before registering the car in Vermont.

. I1I

. This Court has expressly reserved the question whether a
State must credit a sales tax paid to another State against its

| *The dissent suggests that this reading is not consistent with the statu-
tory language. Post, at 32-33, and n. 3. While it is not our business to
interpret state statutes, there is no necessary inconsistency. The literal
language applies whenever a Vermonter buys a car in another State, re-
gardless of how quickly he returns to Vermont. Significantly, the tax
from which § 8911(9) exempts Vermont residents is imposed “at the time
of first registering or transferring a registration.” §8903(b) (emphasis
added); see also §8905(b). In addition, the credit applies when a “state
sales or use tax has been paid.” §8911(9) (emphasis added). If it ex-
tended only to the Vermont resident who bought a car elsewhere and
brought it straight to Vermont, the reference to a use tax would be mean-
ingless. Finally, as the dissent itself notes, post, at 36, n. 5, if the credit
only applied in these circumstances, the provision would be essentially su-

perfluous. We should not assume the legislature passed a statute without
effect.




22 OCTOBER TERM, 1984

Opinion of the Court 472 U. S.

own use tax. Southern Pacific Co. v. Gallagher, 306 U. S.
167, 172 (1939); Henneford v. Silas Mason Co., 300 U. S.
577, 587 (1937). The District of Columbia and all but three
States with sales and use taxes do provide such a credit, al-
though reciprocity may be required. CCH, State Tax Guide
6013 (1984). As noted above, see n. 2, supra, Vermont pro-
vides a credit with regard to its general use tax. Such a
requirement has been endorsed by at least one state court,
Montgomery Ward & Co. v. State Board of Equalization,
272 Cal. App. 2d 728, 78 Cal. Rptr. 373 (1969), cert. denied,
396 U. S. 1040 (1970), was advocated 20 years ago in the
much-cited Report of the Willis Subcommittee, H. R. Rep.
No. 565, 89th Cong., 1st Sess., 1136, 1177-1178 (1965), is
adopted in the Multistate Tax Compact, Art. V, §1, and has
significant support in the commentary, e. g., J. Hellerstein
& W. Hellerstein, State and Local Taxation 637-638 (1978);
Developments in the Law: Federal Limits on State Taxation
of Interstate Business, 75 Harv. L. Rev. 953, 999-1000 (1962).
Appellants urge us to hold that it is a constitutional require-
ment. Brief for Appellants 31-35. Once again, however,
we find it unnecessary to reach this question. Whatever the
general rule may be, to provide a credit only to those who
were residents at the time they paid the sales tax to another
State is an arbitrary distinction that violates the Equal Pro-
tection Clause.

This Court has many times pointed out that in structuring
internal taxation schemes “the States have large leeway in
making classifications and drawing lines which in their judg-
ment produce reasonable systems of taxation.” Lehnhausen
v. Lake Shore Auto Parts Co., 410 U. S. 356, 359 (1973). It
has been reluctant to interfere with legislative policy deci-
sions in this area. See Regan v. Taxation with Representa-
tion of Washington, 461 U. S. 540, 547-548 (1983); San
Antonio Independent School District v. Rodriguez, 411 U. S.
1, 40-41 (1973); Allied Stores of Ohio, Inc. v. Bowers, 358
U. S. 522, 526-527 (1959). An exemption such as that chal-

R TR,
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lenged here “will be sustained if the legislature could have
reasonably concluded that the challenged classification would
promote a legitimate state purpose.” Exxon Corp. v. Eager-
ton, 462 U. S. 176, 196 (1983). See generally Schweiker v.
Wilson, 450 U. S. 221, 234-235 (1981).

We perceive no legitimate purpose, however, that is fur-
thered by this discriminatory exemption. As we said in
holding that the use tax base cannot be broader than the sales
tax base, “equal treatment for in-state and out-of-state
taxpayers similarly situated is the condition precedent for a
valid use tax on goods imported from out-of-state.” Halli-
burton Oil Well Co. v. Reily, 373 U. S. 64, 70 (1963)." A
State may not treat those within its borders unequally solely
on the basis of their different residences or States of incor-
poration. WHYY v. Glassboro, 393 U. S. 117, 119 (1968);
Wheeling Steel Corp. v. Glander, 337 U. S. 562, 571-572
(1949). In the present case, residence at the time of pur-
chase is a wholly arbitrary basis on which to distinguish
among present Vermont registrants—at least among those
who used their cars elsewhere before coming to Vermont.®
Having registered a car in Vermont they are similarly situ-
ated for all relevant purposes. Each is a Vermont resident,
using a car in Vermont, with an equal obligation to pay for

"Halliburton was decided under the Commerce Clause and is not dis-
positive. We do not consider in what way, if any, the failure to give appel-
lants a credit might burden interstate commerce. The critical point is the
Court’s emphasis on the need for equal treatment of taxpayers who can be
distinguished only on the basis of residence. See also Henneford v. Silas
Mason Co., 300 U. S. 577, 583-584 (1937).

¢The dissent does not disagree that such people are similarly situated,
nor does it identify any justification for preferential treatment of the resi-
dent. Post, at 32-34. It merely argues that the inequity is the acceptable
result of the imprecision of a generally rational classification. Post, at
33-35. Under rational-basis scrutiny, legislative classifications are of
course allowed some play in the joints. But the choice of a proxy crite-
rion—here, residence for State of use—cannot be so casual as this, particu-
larly when a more precise and direct classification is easily drawn,
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the maintenance and improvement of Vermont’s roads. The
purposes of the statute would be identically served, and with
an identical burden, by taxing each. The distinction be-
tween them bears no relation to the statutory purpose. See
Zobel v. Williams, 457 U. S. 55, 61 (1982); cf. Texaco, Inc.
v. Short, 454 U. S. 516, 540 (1982). As the Court said in
Wheeling, appellants have not been “accorded equal treat-
ment, and the inequality is not because of the slightest
difference in [Vermont’s] relation to the decisive transaction,
but solely because of the[ir] different residence.” 337 U. S.,
at 572.
In some ways, this is not a typical sales and use tax
scheme. The proceeds go to a transportation fund rather
than to general revenue. Perhaps as a result, the sales
tax is narrower than most, in that it applies not to all sales
within the jurisdiction, but only to those to residents. Con-
versely, the use tax is broader than most, in that it applies to
items purchased by nonresidents and taxed by other States.
As noted, the general sales and use tax provisions of Ver-
mont, for example, have neither of these features. See '
n. 2, supra. ‘
Applied to those such as appellants, the use tax exceeds
the usual justifications for such a tax. A use tax is generally
perceived as a necessary complement to the sales tax,
designed to “‘protect a state’s revenues by taking away the
advantages to residents of traveling out of state to make un-
taxed purchases, and to protect local merchants from out-of-
state competition which, because of its lower or nonexistent
tax burdens, can offer lower prices.”” Leverson, 144 Vt.,
at 527, 481 A. 2d, at 1032, quoting Rowe-Genereux, Inc. v.
Department of Taxes, 138 Vt. 130, 133-134, 411 A. 2d 1345,
1347 (1980); see Henneford v. Silas Mason Co., supra, at
581. This customary rationale for the use tax has no
application to purchases made out-of-state by those who
were not residents of the taxing State at the time of pur-
chase. These home-state transactions cannot be seen as lost

|
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Vermont sales, and are certainly not ones lost as a result of
Vermont’s sales tax. Imposing a use tax on them in no way
protects local business. In short, in its structure, this sales
and use tax combination is exactly the opposite of the cus-
tomary provisions: there is no disincentive to the Vermont
resident’s purchasing outside the State, and there is a pen-
alty on those who bought out-of-state but could not have been
expected to do otherwise. The first provision limits local
commerce, the second does not help it.

Despite Leverson’s passing reference to the standard ra-
tionale for use taxes, then, the only plausible justification for
imposing the tax on those in appellants’ position in the first
place—apart from the simple desire to raise funds—is the
principle that those using the roads should pay for them. In
Leverson, the Vermont Supreme Court supported the tax by
reference to “Vermont’s basic policy” of making those who
use the highways contribute to their maintenance and im-
provement. 144 Vt., at 532, 481 A. 2d, at 1034.° Yet this
does not explain the exemption for a resident who bought a
car elsewhere and paid a tax to another State, which, as the
dissent points out, post, at 32-33, is “directly contrary” to the
user-pays principle. This “basic policy” arguably supports

° A nonrecurring use tax pegged to the value of the car is an exceedingly
loosely tailored means to this end. The amount of such a payment has no
relation to the extent of use, includes the irrelevant variable of the luxury
value of the car, and fails to account for the possibility of the owner moving
out of the State or selling the car during its useful life. Reliance on annual
registration fees would provide a more accurate measure of current use
and would seem to be more closely related to the stated purpose. How-
ever, appellants do not challenge the tax itself as an equal protection viola-
tion. And despite the looseness of the fit, we would be hard pressed to
say that this manner of funding highway maintenance and construction is
irrational. “If the classification has some ‘reasonable basis,” it does not
offend the Constitution simply because the classification ‘is not made with
mathematical nicety or because in practice it results in some inequality.””
Dandridge v. Williams, 397 U. S. 471, 485 (1970), quoting Lindsley v.
Natural Carbonic Gas Co., 220 U. S. 61, 78 (1911).
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imposition of the use tax on appellants, and the denial of a
credit to them; but it provides no rational reason to spare
Vermont residents an equal burden. The same response ap-
plies to the Vermont court’s statement that to allow an ex-
emption for people in appellants’ position, or for Vermonters
who purchase in nonreciprocal States, “would run counter to
the state’s present policies of requiring user contributions
and encouraging purchases within the state, and would result
in the loss of tax revenues to the state.” 144 Vt., at 533,
481 A. 2d, at 1035. This is no less true with regard to the
Vermonter who purchases a car in a reciprocal State.
Granting the resident a credit for sales tax paid to the other
State is similarly “counter to the state’s policies of requiring
user contributions and encouraging purchases within the
state.” Ibid.

The Leverson court’s primary explanation of the exemption
was that it

“appears to be based upon a policy of encouraging out-of-
staters from reciprocal states to purchase their vehicles
in Vermont and pay a sales tax to Vermont, secure in the
knowledge that they will not be subject to a duplicate tax
in their home states, and upon a legislative assumption
that few, if any, tax dollars will be lost through this exer-
cise in comity.” Id., at 532, 481 A. 2d, at 1034-1035.

However, the exemption cannot be justified as an indirect
means of encouraging out-of-staters to purchase in Vermont
and pay Vermont sales tax, for the straightforward reason
that Vermont does not impose its sales tax on nonresidents.
§8903(a).

Appellees take a different tack, suggesting that the ex-
emption is designed to encourage interstate commerce by
enabling Vermont residents, faced with limited automobile
offerings at home, Tr. of Oral Arg. 35-36, to shop outside the
State without penalty. Brief for Appellees 7. This justifi-
cation may sound plausible, but it fails to support the classifi-
cation at issue. Those in appellants’ position pay exactly the

|
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penalty for purchasing out-of-state that Vermont spares its
own residents. The credit may rationally further Vermont’s
legitimate interest in facilitating Vermonters’ out-of-state
purchases, but this interest does not extend to the facilitation
of Vermonters’ out-of-state use. Vermont may choose not to
penalize old residents who used their cars in other States, but
it cannot extend that benefit to old residents and deny it to
new ones. The fact that it may be rational or beneficent to
spare some the burden of double taxation does not mean that
the beneficence can be distributed arbitrarily.

Finally, the Vermont court pointed out that Leverson was
“treated in exactly the same manner as all nonexempt
persons, including the resident who purchases his vehicle in
a nonreciprocal state.” 144 Vt., at 533, 481 A. 2d, at 1035.
Yet the fact that all those not benefited by the challenged
exemption are treated equally has no bearing on the legiti-
macy of that classification in the first place. A State cannot
deflect an equal protection challenge by observing that in
light of the statutory -classification all those within the
burdened class are similarly situated. The classification
must reflect pre-existing differences; it cannot create new
ones that are supported by only their own bootstraps. “The
Equal Protection Clause requires more of a state law than
nondiscriminatory application within the class it establishes.”
Rinaldi v. Yeager, 384 U. S. 305, 308 (1966).

In sum, we can see no relevant difference between motor
vehicle registrants who purchased their cars out-of-state
while they were Vermont residents and those who only came
to Vermont after buying a car elsewhere. To free one group
and not the other from the otherwise applicable tax burden
violates the Equal Protection Clause.

IV

Our holding is quite narrow, and we conclude by emphasiz-
ing what we do not decide. We need not consider appellants’
various arguments based on the right to travel, the Privi-
leges and Immunities Clause, and the Commerce Clause.




28 OCTOBER TERM, 1984
BLACKMUN, J., dissenting 472 U. 8.

We again put to one side the question whether a State must |
in all circumstances credit sales or use taxes paid to another
State against its own use tax. In addition, we note that this
action was dismissed for failure to state a claim before an
answer was filed. The “dominant theme running through all |
state taxation cases” is the “concern with the actuality of !
operation.” Halliburton, 373 U. S., at 69. It is conceivable
that, were a full record developed, it would turn out that in ‘
practice the statute does not operate in a discriminatory |
fashion. Finally, in light of the fact that the action was ,‘
dismissed on the pleadings, and given the possible relevance
of state law, see Bacchus Imports, Ltd. v. Dias, 468 U. S.
263, 277 (1984), we express no opinion as to the appropriate
remedy.

We hold only that, when the statute is viewed on its face,
appellants have stated a claim of unconstitutional discrimina-
tion. The decision below is accordingly reversed, and the
case is remanded for further proceedings not inconsistent
with this opinion.

It is so ordered.

JUSTICE POWELL took no part in the decision of this case.

JUSTICE BRENNAN, concurring.

I join the Court’s opinion for the reasons stated therein
and in my concurring opinion in Zobel v. Williams, 457 U. S.
55, 65 (1982). General application of distinctions of the kind
made by the Vermont statute would clearly, though indi-
rectly, threaten the “federal interest in free interstate migra-
tion.” Id., at 66. In addition, the statute makes distinec-
tions among residents that are not “supported by a valid
state interest independent of the discrimination itself.” Id.,
at 70.

JUSTICE BLACKMUN, with whom JUSTICE REHNQUIST and
JUSTICE O’CONNOR join, dissenting. )

The Court in this case draws into question the constitu-
tionality of a statute that was not intended to discriminate

e
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against anyone, does not discriminate against appellants,
and, for all that appears, never has been applied in a discrimi-
natory fashion against anyone else. Nevertheless, the Court
has imagined a fanciful hypothetical discrimination, and then
has threatened that the statute will violate equal protection
unless the Vermont Supreme Court or the Vermont Legisla-
ture rejects the Court’s conjecture.

As the Court recognizes, Vermont’s use tax is designed to
help defray the State’s cost for building and maintaining its
roads. Generally speaking, if one purchases an automobile
in Vermont, one pays a sales tax on the purchase. If one
purchases a car elsewhere but registers it in Vermont, the
use tax is assessed. The end result is that likely users of
the State’s roads are assessed a tax for their use. The over-
lapping series of credits and exemptions built into this vehicle
tax system are designed to resolve a number of less common
cases that fall outside the typical pattern of a Vermonter’s
purchase of a car either in Vermont or elsewhere. However
complex and redundant, the exceptions and credits accom-
plish two related legitimate purposes: they facilitate the flow
of interstate commerce by ensuring that residents and non-
residents alike are not penalized for purchasing cars in a
foreign State, and they protect against the possibility that
someone using the roads primarily in only one State will be
forced to pay taxes in two States.

Thus Vermont, along with apparently every other State,
will not charge a sales tax to an out-of-state purchaser of an
automobile. See Vt. Stat. Ann., Tit. 23, §463, and Tit. 32,
§8903(a) (Supp. 1984); J. C. Penney Co. v. Hardesty, 164
W. Va. 525, 538-539, 264 S. E. 2d 604, 613 (1980). This
exemption ensures that out-of-state purchasers who do not
use Vermont roads except to leave the State will not be made
to pay for their use.

The credit at issue in this litigation accomplishes much the
same purpose. If a Vermont resident, for whatever reason,
does pay an out-of-state sales tax, then, when he returns to
Vermont with his car, he will be excused from payment of
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Vermont’s use tax to the extent of the amount paid by way of
the sales tax, if the other State provides a reciprocal credit.
Again, the credit facilitates the interstate purchase of auto-
mobiles, and helps ensure that a car buyer is not paying for
the use of two States’ roads when using only one.!

A

Vermont’s tax credit system worked exactly as it was in-
tended to work in the cases of Mr. Williams and Ms. Levine.
Each purchased his or her car and used it for a time in an-
other State, and so paid a tax to that State for the use of
its roads. When each subsequently moved to Vermont and
registered the cars there, he or she paid a second tax for
the use of the roads in their new State. Each used his or
her car in two States, and each paid two States’ use or sales
taxes. Thus, appellants are not situated similarly to a Ver-
mont resident who buys his car in Illinois or New York, is
exempted from sales taxes there, drives it to Vermont, and
pays Vermont’s use tax. Such an individual uses a car only
in Vermont, and pays only Vermont’s use tax. As the Supe-
rior Court most appropriately found, any difference in treat-
ment between appellants and the typical Vermont out-of-
state automobile purchaser “is supported by [appellants’] use
of the highways of more than one state.” App. 15. Nor
would it have furthered the commerce-facilitating purposes
of the tax to extend a credit to persons in appellants’ situa-
tion. Having already purchased their cars, they are beyond

' In the rare event that the use-tax credit is used because the out-of-state
sales tax for some reason was paid, see n. 5, infra, the State that receives
the tax will not be the State whose roads are used, but the State where
the car was purchased. Because the statute is reciprocal, however, it is
hardly irrational to assume that the reciprocal payments will even out.
The exemptions, thus, are entirely consistent with the user-pays principle
of the tax. And from the point of view of the purchaser, as with these
appellants, it matters little to whom he is paying a tax. He is using the
car primarily in only one State, and paying a use or sales tax in one State.
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the reach of any credit designed to facilitate the purchase of
cars across state lines.

Vermont’s asserted purposes being concededly legitimate,
and the means used to achieve those purposes rational in
the abstract and effective in these particular instances, the
tax exemption should easily pass the minimal scrutiny this
Court routinely applies to tax statutes. See, e. g., Regan v.
Taxation with Representation of Washington, 461 U. S. 540,
547-548 (1983). The Court, however, has subjected Ver-
mont’s motor vehicle tax laws to a kind of microscopic scru-
tiny that few enactments could survive, and has managed, it
feels, to find a way in which the statute can be understood to
discriminate against appellants. The Court seems to have
adopted a new level of scrutiny that is neither minimal nor
strict, but strange unto itself. Out there somewhere, the
Court imagines, is someone whom Vermont wishes to treat
better than it treated Mr. Williams or Ms. Levine.

This phantom beneficiary of Vermont’s discrimination is a
Vermont resident who leaves the State to purchase an auto-
mobile, pays the sales tax and registers the car in the foreign
State of purchase, lives there for a while, and then returns to
Vermont and registers the car there. This resident is said
to be entitled to the exception of Vt. Stat. Ann., Tit. 32,
§8911(9) (1981), while the similarly situated nonresident such
as Mr. Williams is not. The phantom’s car is said to be enti-
tled to the credit because it is “acquired outside the state by a
resident of Vermont” under the terms of the statute.

B

The majority correctly understands that if its hypothetical
Vermonter is not entitled to the exception, the discrimination
disappears. That being the case, the problem the Court
identifies seems to me to be largely of its own making. For
the discrimination it finds was neither pleaded in the com-
plaint nor discussed in any opinion of the Vermont courts.
The Court rejects the State’s submission that the exception
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would not be applied to this hypothetical Vermonter, has
never been applied in that situation, and was not intended to
be so applied. It rejects this understanding of the statute
because the statute is ambiguously worded, and because the
Supreme Court of Vermont in Leverson v. Conway, 144 Vt.
523, 481 A. 2d 1029, appeal dism’d, 469 U. S. 926 (1984), pet.
for rehearing pending, No. 84-315, apparently failed to con-
sider explicitly and accept the State’s view of the statute.
Ante, at 19-21.2 Thus a statute is placed under a constitu-
tional cloud because a state court failed to go out of its way to
reject a hypothetical interpretation of one of the statute’s
terms. If appellants were in fact concerned about this type
of discrimination, they should have made that concern clear
in their pleadings, so the Vermont courts could address the
issue.

While it is idle to speculate as to how the Vermont
Supreme Court will interpret §8911(9) on remand, it is not
inappropriate to observe that there is force in the State’s
position that in context an equally plausible interpretation of
the phrase “acquired outside the state” in § 8911(9) is that the
car is purchased outside the State but registered immediately
in Vermont. This reading of the statute best comports with
the legislative purpose in enacting exceptions to the automo-
bile use tax. Section 8911(9) was designed to prevent people
who buy their cars out-of-state but live in Vermont from
being doubly taxed. Nothing in the exception/credit scheme
suggests that Vermont ever wished to protect a resident who
took up temporary residency elsewhere and therefore ulti-
mately used the highways in two States, rather than in just
one. Allowing such residents this credit would be directly

?In the only nonsummary opinion issued in this case, however, the Ver-
mont Superior Court found that the statute did not discriminate:

“The state exacts a use tax upon the value of all cars used within the state,
regardless of whether they were purchased by residents or nonresidents,
and Plaintiffs have failed to demonstrate that they would have been
treated any differently had they been Vermont residents when they pur-
chased their cars.” App. 15 (emphasis in original).
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contrary to the purpose of the tax, which is to have the users
of the State’s roads pay for the maintainance and improve-
ment of those roads. See Vt. Stat. Ann., Tit. 32, §8901
(1981). There is also support for this construction of the
statute in the language of § 8911 itself.®* Nor is there any evi-
dence in the legislative history or the administrative practice
that supports the Court’s contrary reading of the statutory
language.
C

Even if the Court is correct in its understanding of
§8911(9), however, the identified discrimination still is cre-
ated by a classification rationally related to a legitimate gov-
ernmental purpose sufficient to satisfy the minimal scrutiny
the Court routinely applies in similar equal protection chal-
lenges to tax provisions. The Court admits that it is a legiti-
mate governmental purpose to assess taxes on people who
use roads to provide for their upkeep. The question then
becomes whether the identified discrimination worked by
§8911(9) is designed rationally to further this purpose. And
I would have thought the answer was not even close.

The reason nonresidents who purchase cars out-of-state
are taxed if they subsequently relocate in Vermont, while
resident out-of-state purchasers are not, is that it was pre-

*When the Vermont Legislature meant to exempt an automobile under
§ 8911 because of where it was operated or who owned it, it said so. In
particular, the State made only one specific allowance for certain residents
who purchase and initially register their cars out-of-state. Thus, in
§8911(11) motor vehicles “owned or purchased in another state by a mem-
ber of the armed forces on.full time active duty” are exempted from the use
tax. That section would be partially redundant if the Court’s interpreta-
tion of § 8911(9) were accurate. Other subsections of § 8911 also speak ex-
plicitly of cars classified by where they are operated or registered. Thus,
the statute exempts cars “owned or registered” by any State, cars “owned
and operated by the United States,” cars “owned and registered” by reli-
gious or charitable groups, cars “owned and operated” by certain dealers,
and certain cars “owned and operated by physically handicapped persons.”
§§8911(1), (2), (8), (4), and (12). Only §8911(9), in contrast, speaks in
terms of where a car is “acquired.”
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sumed that people will use their cars primarily in the States
in which they reside. Most people who do not reside in Ver-
mont and do not purchase their cars in that State, will not
use their cars primarily in Vermont. If at some time in the
future they move to Vermont and register their automobiles
there, the assumption is that they will have used their cars in
two different States. On the other hand, most people who
reside in Vermont and purchase their cars out-of-state will
return to Vermont immediately with their cars. Thus, the
out-of-state purchaser is taxed, while the Vermont purchaser
is exempted to the extent that he already has paid a sales
tax. This distinction is hardly irrational, and the fact that
there may be a Vermont resident who both purchases and
uses his car out-of-state, and is therefore situated similarly to
Mr. Williams, surely does not render the scheme irrational.
A tax classification does not violate the demands of equal pro-
tection simply because it may not perfectly identify the class
of people it wishes to single out. A State “is not required to
resort to close distinctions or to maintain a precise, scientific
uniformity with reference to composition, use or value.”
Allied Stores of Ohio, Inc. v. Bowers, 358 U. S. 522, 527
(1959).*

The Court disagrees, and finds that “residence at the time
of purchase is a wholly arbitrary basis on which to distinguish
among present Vermont registrants—at least among those
who used their cars elsewhere before coming to Vermont.”
Ante, at 23. The Court, however, ignores the purpose of the
tax and of the classification. Vermont does not wish to “dis-

¢“States have large leeway in making classifications and drawing lines
which in their judgment produce reasonable systems of taxation.” Lehn-
hausen v. Lake Shore Auto Parts Co., 410 U. S. 356, 359 (1973). Were it
otherwise, it would be an easy task to ferret out inconsistencies in taxation
schemes. After all, even if Vermont’s statute were worded in terms of the
State of first registration, rather than the State of residency, as the Court
wishes, it would still be possible to imagine some hypothetical Vermont
registrant who uses his car initially exclusively in some other State. He,
too, is situated similarly to Mr. Williams in that neither initially is using
Vermont roads.



WILLIAMS ». VERMONT 35
14 BLACKMUN, J., dissenting

tinguish among present Vermont registrants,” but to distin-
guish those who will likely use Vermont’s roads immediately
after they have purchased cars out-of-state from those who
will not. Residency is not an irrational way to enact such a
classification. Moreover, the Court’s qualification misstates
the language of the statute, for, as indicated, §8911(9) does
not distinguish among residents depending upon where they
first used their cars, but upon where they acquired their
cars. A classification based on the assumption that people
will use their cars in the States where they live, rather than
in the States where they acquire them, is far from the kind of
“palpably arbitrary” classification that the Court previously
has struck down on equal protection grounds. See Allied
Stores of Ohio, Inc. v. Bowers, 358 U. S., at 527.

D

Having interpreted the statute so as to generate some
discrimination, and then having declared the discrimination
“wholly arbitrary,” the Court felicitously retreats to a hold-
ing sufficiently narrow as to strip its decision of any con-
stitutional significance. The problem is not that the statute
actually discriminates, we are told, but that the Vermont
Superior Court dismissed the equal protection challenge
before there was record evidence of “‘the actuality of [the
statute’s] operation.”” Ante, at 28, quoting Halliburton Oil
Well Cementing Co. v. Reily, 373 U. S. 64, 69 (1963). The
implication is that equal protection challenges to tax statutes
may never be dismissed on the pleadings when the plaintiff
can concoct a discriminatory application of the statute, no
matter how farfetched. Were it to be given any general
application, this would be a mischievous rule of law, espe-
cially when, as here, the discrimination that has been seized
upon was not even identified with particularity in the com-
plaint. It does, however, leave Vermont’s taxing power
intact.

This follows because the State need take only one of a
number of actions to save its statute. It may produce an ad-
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ministrative regulation clarifying the scope of the exception.
See Vt. Stat. Ann., Tit. 32, §8901 (1981). It may introduce
evidence at trial concerning the statute’s application. Or it
may introduce evidence to show that a classification based
upon residency is a rational way to assess for road use—a
proposition that until today I thought was self-evident. And
if the state courts on remand find that the statute does not
discriminate as applied, or that the discrimination is ration-
ally related to a legitimate governmental purpose, that, too,
should end this litigation.

This, then, is another case which approaches the status
of a “noncase, made seemingly attractive by high-sounding
suggestions of inequality and unfairness.” Awustin v. New
Hampshire, 420 U. S. 656, 670 (1975) (dissenting opinion).®
Mr. Williams and Ms. Levine apparently delayed the day on
which they were required to pay for their right to use Ver-
mont’s roads by failing to register their cars within the time
period set by Vermont law.® Today the Court does little

*This is a noncase in another sense as well. Since all States apparently
forgo payment of their sales tax by out-of-state purchasers of automobiles,
see J. C. Penney Co. v. Hardesty, 164 W. Va. 525, 538-539, 264 S. E. 2d
604, 613 (1980), § 8911(9) might well be entirely superfluous, as no out-of-
state purchaser will ever be required to pay a sales tax which could be
credited against Vermont’s use tax pursuant to §8911(9). I doubt that
a statute offering a tax credit that is never applied can violate equal
protection,

®Vermont automobile owners are required to register their cars in Ver-
mont when they become residents of the State. Vt. Stat. Ann., Tit. 23,
§§4(30), 301 (1978). In appellants’ case, liability for the tax arose six
months after they accepted employment in the State, at which time they
became Vermont residents. Vt. Stat. Ann., Tit. 32, §8902(2) (1981).
Mr. Williams accepted employment in Vermont on February 1, 1981, App.
5, and so was required to register his car before August 1 of that year.
He did not attempt to register it, however, until his Illinois registration
expired on September 30, 1981. Similarly, Ms. Levine accepted employ-
ment in Vermont in November 1979, ibid., and was required to register
her car in May 1980. She did not attempt to do so until December 1982,
when her New York registration was about to expire.
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more than add to this delay by forcing the State to develop a
record to prove the rationality of a manifestly rational dis-
tinction. Thus the Court requires unnecessary litigation
and for the time being deprives Vermont of $282 in taxes to
which it is entitled.

I would affirm the judgment of the Supreme Court of
Vermont.
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WALLACE, GOVERNOR OF ALABAMA, ET AL. v.
JAFFREE ET AL.

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR
THE ELEVENTH CIRCUIT

No. 83-812. Argued December 4, 1984—Decided June 4, 1985*

In proceedings instituted in Federal District Court, appellees challenged
the constitutionality of, inter alia, a 1981 Alabama Statute (§ 16-1-20.1)
authorizing a 1-minute period of silence in all public schools “for medita-
tion or voluntary prayer.” Although finding that § 16-1-20.1 was an ef- |
fort to encourage a religious activity, the District Court ultimately held |
that the Establishment Clause of the First Amendment does not prohibit
a State from establishing a religion. The Court of Appeals reversed.

Held: Section 16-1-20.1 is a law respecting the establishment of religion
and thus violates the First Amendment. Pp. 48-61.

(a) The proposition that the several States have no greater power to
restrain the individual freedoms protected by the First Amendment than
does Congress is firmly embedded in constitutional jurisprudence. The
First Amendment was adopted to curtail Congress’ power to interfere
with the individual’s freedom to believe, to worship, and to express
himself in accordance with the dictates of his own conscience, and the
Fourteenth Amendment imposed the same substantive limitations on the
States’ power to legislate. The individual’s freedom to choose his own
creed is the counterpart of his right to refrain from accepting the creed
established by the majority. Moreover, the individual freedom of con-
science protected by the First Amendment embraces the right to select
any religious faith or none at all. Pp. 48-55.

(b) One of the well-established criteria for determining the constitu-
tionality of a statute under the Establishment Clause is that the statute
must have a secular legislative purpose. Lemon v. Kurtzman, 403
U. 8. 602, 612-613. The First Amendment requires that a statute must
be invalidated if it is entirely motivated by a purpose to advance religion.
Pp. 55-56.

(¢) The record here not only establishes that § 16-1-20.1’s purpose
was to endorse religion, it also reveals that the enactment of the statute
was not motivated by any clearly secular purpose. In particular, the
statements of § 16-1-20.1’s sponsor in the legislative record and in his

*Together with No. 83-929, Smith et al. v. Jaffree et al., also on appeal
from the same court.
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testimony before the District Court indicate that the legislation was
solely an “effort to return voluntary prayer” to the public schools.
Moreover, such unrebutted evidence of legislative intent is confirmed by
a consideration of the relationship between § 16-1-20.1 and two other Al-
abama statutes—one of which, enacted in 1982 as a sequel to § 16-1-20.1,
authorized teachers to lead “willing students” in a prescribed prayer,
and the other of which, enacted in 1978 as § 16-1-20.1’s predecessor, au-
thorized a period of silence “for meditation” only. The State’s endorse-
ment, by enactment of § 16-1-20.1, of prayer activities at the beginning
of each schoolday is not consistent with the established principle that the
government must pursue a course of complete neutrality toward reli-
gion. Pp. 56-61.

705 F. 2d 1526 and 713 F. 2d 614, affirmed.

STEVENS, J., delivered the opinion of the Court, in which BRENNAN,
MARSHALL, BLACKMUN, and POWELL, JJ., joined. POWELL, J., filed a
concurring opinion, post, p. 62. O’CONNOR, J., filed an opinion concur-
ring in the judgment, post, p. 67. BURGER, C. J., post, p. 84, WHITE, J.,
post, p. 90, and REHNQUIST, J., post, p. 91, filed dissenting opinions.

John S. Baker, Jr., argued the cause for appellants in
both cases and filed briefs for appellant Wallace in
No. 83-812. Thomas O. Kotouc and Thomas F. Parker IV
filed briefs for appellants in No. 83-929.

Deputy Solicitor General Bator argued the cause for the
United States as amicus curiae urging reversal. With him
on the brief were Solicitor General Lee, Assistant Attorney
General Reynolds, Michael W. McConnell, and Brian K.
Landsburg.

Ronnie L. Williams argued the cause and filed a brief for
appellees. t

TBriefs of amici curiae urging reversal were filed for the State of Dela-
ware et al. by Charles M. Oberly 111, Attorney General of Delaware, Fred
S. Silverman, State Solicitor, and Susan H. Kirk-Ryan and Barbara Mac-
Donald, Deputy Attorneys General, Robert K. Corbin, Attorney General
of Arizona, Linley E. Pearson, Attorney General of Indiana, William J.
Guste, Jr., Attorney General of Louisiana, Michael C. Turpen, Attorney
General of Oklahoma, and Gerald L. Baliles, Attorney General of Virginia;
for the State of Connecticut by Joseph I. Lieberman, Attorney General,
Henry S. Cohn, Assistant Attorney General, and Clarine Nardi Riddle;
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JUSTICE STEVENS delivered the opinion of the Court.

At an early stage of this litigation, the constitutionality of
three Alabama statutes was questioned: (1) §16-1-20, en-
acted in 1978, which authorized a 1-minute period of silence in
all public schools “for meditation”;* (2) § 16-1-20.1, enacted in
1981, which authorized a period of silence “for meditation or
voluntary prayer”;? and (3) §16-1-20.2, enacted in 1982,
which authorized teachers to lead “willing students” in a
prescribed prayer to “Almighty God . . . the Creator and
Supreme Judge of the world.”*

for the Center for Judicial Studies by Charles E. Rice; for the Christian
Legal Society et al. by Forest D. Montgomery and Samuel E. Ericsson, for
the Freedom Council by James J. Knicely and John W. Whitehead, for the
Legal Foundation of America by David Crump; for the Moral Majority,
Inc., by William Bentley Ball and Philip J. Murren; and for Winston
C. Anderson et al. by Alfred J. Mainin:.

Briefs of amici curiae urging affirmance were filed for the American
Civil Liberties Union et al. by Jack D. Novik, Burt Neuborne, John Sex-
ton, and Nathan Z. Dershowitz; for the American Jewish Congress et al.
by Marc D. Stern, Justin J. Finger, and Jeffrey P. Sinensky, and for
Lowell P. Weicker, Jr., by Stanley A. Twardy, Jr.

! Alabama Code § 16—1-20 (Supp. 1984) reads as follows:

“At the commencement of the first class each day in the first through the
sixth grades in all public schools, the teacher in charge of the room in which
each such class is held shall announce that a period of silence, not to exceed
one minute in duration, shall be observed for meditation, and during any
such period silence shall be maintained and no activities engaged in.”
Appellees have abandoned any claim that § 16-1-20 is unconstitutional.
See Brief for Appellees 2.

* Alabama Code § 16-1-20.1 (Supp. 1984) provides:

“At the commencement of the first class of each day in all grades in all
public schools the teacher in charge of the room in which each class is held
may announce that a period of silence not to exceed one minute in duration
shall be observed for meditation or voluntary prayer, and during any such
period no other activities shall be engaged in.”

% Alabama Code § 16-1-20.2 (Supp. 1984) provides:

“From henceforth, any teacher or professor in any public educational
institution within the state of Alabama, recognizing that the Lord God
is one, at the beginning of any homeroom or any class, may pray, may lead
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At the preliminary-injunction stage of this case, the Dis-
trict Court distinguished § 16-1-20 from the other two stat-
utes. It then held that there was “nothing wrong” with
§16-1-20,* but that §§16-1-20.1 and 16-1-20.2 were both
invalid because the sole purpose of both was “an effort on the
part of the State of Alabama to encourage a religious activ-
ity.”® After the trial on the merits, the District Court did
not change its interpretation of these two statutes, but held
that they were constitutional because, in its opinion, Ala-
bama has the power to establish a state religion if it chooses
to do so.°

The Court of Appeals agreed with the District Court’s
initial interpretation of the purpose of both §16-1-20.1 and
§16-1-20.2, and held them both unconstitutional.” We have
already affirmed the Court of Appeals’ holding with respect
to §16-1-20.2.* Moreover, appellees have not questioned
the holding that § 16-1-20 is valid.® Thus, the narrow ques-
tion for decision is whether § 16-1-20.1, which authorizes a
period of silence for “meditation or voluntary prayer,” is a

willing students in prayer, or may lead the willing students in the following
prayer to God:

“Almighty God, You alone are our God. We acknowledge You as the
Creator and Supreme Judge of the world. May Your justice, Your truth,
and Your peace abound this day in the hearts of our countrymen, in the
counsels of our government, in the sanctity of our homes and in the class-
rooms of our schools in the name of our Lord. Amen.”

“The court stated that it did not find any potential infirmity in § 16-1-20
because “it is a statute which prescribes nothing more than a child in school
shall have the right to meditate in silence and there is nothing wrong with a
little meditation and quietness.” Jaffree v. James, 544 F. Supp. 727, 732
(SD Ala. 1982).

*Ibid.

SJaffree v. Board of School Comm’rs of Mobile County, 554 F. Supp.
1104, 1128 (SD Ala. 1983).

705 F. 2d 1526, 1535-1536 (CA11 1983).

*Wallace v. Jaffree, 466 U. S. 924 (1984).

*See n. 1, supra.
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law respecting the establishment of religion within the mean-
ing of the First Amendment.”

I

Appellee Ishmael Jaffree is a resident of Mobile County,
Alabama. On May 28, 1982, he filed a complaint on behalf of
three of his minor children; two of them were second-grade
students and the third was then in kindergarten. The com-
plaint named members of the Mobile County School Board,
various school officials, and the minor plaintiffs’ three teach-
ers as defendants.!! The complaint alleged that the appellees
brought the action “seeking principally a declaratory judg-
ment and an injunction restraining the Defendants and each
of them from maintaining or allowing the maintenance of
regular religious prayer services or other forms of religious
observances in the Mobile County Public Schools in violation
of the First Amendment as made applicable to states by
the Fourteenth Amendment to the United States Constitu-
tion.”? The complaint further alleged that two of the chil-
dren had been subjected to various acts of religious indoctri-
nation “from the beginning of the school year in September,
1981”; # that the defendant teachers had “on a daily basis” led
their classes in saying certain prayers in unison;™ that the
minor children were exposed to ostracism from their peer
group class members if they did not participate;® and that
Ishmael Jaffree had repeatedly but unsuccessfully requested
that the devotional services be stopped. The original com-
plaint made no reference to any Alabama statute.

The Establishment Clause of the First Amendment, of course, has long
been held applicable to the States. Ewverson v. Board of Education, 330
U. S. 1, 15-16 (1947).

1 App. 4-7.

2]1d., at 4.

B1d., at 7.

1 Ibid.

5 [d., at 8-9.
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On June 4, 1982, appellees filed an amended complaint
seeking class certification,’ and on June 30, 1982, they filed
a second amended complaint naming the Governor of Ala-
bama and various state officials as additional defendants. In
that amendment the appellees challenged the constitution-
ality of three Alabama statutes: §§ 16-1-20, 16-1-20.1, and
16-1-20.2."

On August 2, 1982, the District Court held an evidentiary
hearing on appellees’ motion for a preliminary injunction.
At that hearing, State Senator Donald G. Holmes testified
that he was the “prime sponsor” of the bill that was enacted
in 1981 as §16-1-20.1." He explained that the bill was an
“effort to return voluntary prayer to our public schools . . . it
is a beginning and a step in the right direction.”** Apart
from the purpose to return voluntary prayer to public school,
Senator Holmes unequivocally testified that he had “no other
purpose in mind.”®* A week after the hearing, the District
Court entered a preliminary injunction.” The court held
that appellees were likely to prevail on the merits because
the enactment of §§ 16-1-20.1 and 16-1-20.2 did not reflect a
clearly secular purpose.?

1 T ssatpl s

"Jd., at 21. See nn. 1, 2, and 3, supra.

' App. 47-49.

¥Id., at 50.

2ids gat,528

" Jaffree v. James, 544 F. Supp. 727 (SD Ala. 1982).

=2See Lemon v. Kurtzman, 403 U. S. 602, 612-613 (1971). Insofar as
relevant to the issue now before us, the District Court explained:

“The injury to plaintiffs from the possible establishment of a religion by
the State of Alabama contrary to the proscription of the establishment
clause outweighs any indirect harm which may occur to defendants as a
result of an injunction. Granting an injunction will merely maintain the
status quo existing prior to the enactment of the statutes.

“The purpose of Senate Bill 8 [§ 16-1-20.2] as evidenced by its preamble,
is to provide for a prayer that may be given in public schools. Senator
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In November 1982, the District Court held a 4-day trial
on the merits. The evidence related primarily to the 1981-
1982 academic year—the year after the enactment of § 16-1-
20.1 and prior to the enactment of § 16-1-20.2. The Dis-
trict Court found that during that academic year each of the
minor plaintiffs’ teachers had led classes in prayer activities,
even after being informed of appellees’ objections to these
activities.®

In its lengthy conclusions of law, the District Court re-
viewed a number of opinions of this Court interpreting the

Holmes testified that his purpose in sponsoring § 16-1-20.1 was to return
voluntary prayer to the public schools. He intended to provide children
the opportunity of sharing in their spiritual heritage of Alabama and of
this country. See Alabama Senate Journal 921 (1981). The Fifth Circuit
has explained that ‘prayer is a primary religious activity in itself. . . .’
Karen B. v. Treen, 653 F. 2d 897, 901 (5th Cir. 1981). The state may not
employ a religious means in its public schools. Abington School District v.
Schempp, [374 U. S. 203, 224] (1963). Since these statutes do not reflect a
clearly secular purpose, no consideration of the remaining two-parts of the
Lemon test is necessary.

“The enactment of Senate Bill 8 [§ 16-1-20.2] and § 16-1-20.1 is an effort
on the part of the State of Alabama to encourage a religious activity.
Even though these statutes are permissive in form, it is nevertheless state
involvement respecting an establishment of religion. Engel v. Vitale, [370
U. S. 421, 430] (1962). Thus, binding precedent which this Court is under
a duty to follow indicates the substantial likelihood plaintiffs will prevail on
the merits.” 544 F. Supp., at 730-732.

#The District Court wrote:

“Defendant Boyd, as early as September 16, 1981, led her class at E. R.
Dickson in singing the following phrase:

“‘God is great, God is good,

“‘Let us thank him for our food,

“‘bow our heads we all are fed,

“‘Give us Lord our daily bread.

“‘Amen?!’

“The recitation of this phrase continued on a daily basis throughout the
1981-82 school year.

“Defendant Pixie Alexander has led her class at Craighead in reciting
the following phrase:




WALLACE ». JAFFREE 45

38 Opinion of the Court

Establishment Clause of the First Amendment, and then em-
barked on a fresh examination of the question whether the
First Amendment imposes any barrier to the establishment
of an official religion by the State of Alabama. After review-
ing at length what it perceived to be newly discovered
historical evidence, the District Court concluded that “the
establishment clause of the first amendment to the United
States Constitution does not prohibit the state from estab-
lishing a religion.”* 1In a separate opinion, the District
Court dismissed appellees’ challenge to the three Alabama
statutes because of a failure to state any claim for which relief
could be granted. The court’s dismissal of this challenge was
also based on its conclusion that the Establishment Clause
did not bar the States from establishing a religion.”

“‘God is great, God is good,

“‘Let us thank him for our food.’

“Further, defendant Pixie Alexander had her class recite the following,
which is known as the Lord’s Prayer:

“‘Our Father, which are in heaven, hallowed be Thy name. Thy king-
dom come. Thy will be done on earth as it is in heaven. Give us this day
our daily bread and forgive us our debts as we forgive our debtors. And
lead us not into temptation but deliver us from evil for thine is the kingdom
and the power and the glory forever. Amen.’

“The recitation of these phrases continued on a daily basis throughout the
1981-82 school year.

“Ms. Green admitted that she frequently leads her class in singing the
following song:
“‘For health and strength and daily food, we praise Thy name, Oh Lord.’

“This activity continued throughout the school year, despite the fact that
Ms. Green had knowledge that plaintiff did not want his child exposed
to the above-mentioned song.” Jaffree v. Board of School Comm’rs of
Mobile County, 554 F. Supp., at 1107-1108.

#Id., at 1128.

® Jaffree v. James, 554 F. Supp. 1130, 1132 (SD Ala. 1983). The Dis-
trict Court’s opinion was announced on January 14, 1983. On February
11, 1983, JUSTICE POWELL, in his capacity as Circuit Justice for the Elev-
enth Circuit, entered a stay which in effect prevented the District Court
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The Court of Appeals consolidated the two cases; not sur-
prisingly, it reversed. The Court of Appeals noted that this
Court had considered and had rejected the historical argu-

from dissolving the preliminary injunction that had been entered in August
1982. JUSTICE POWELL accurately summarized the prior proceedings:

“The situation, quite briefly, is as follows: Beginning in the fall of 1981,
teachers in the minor applicants’ schools conducted prayers in their regular
classes, including group recitations of the Lord’s Prayer. At the time, an
Alabama statute provided for a one-minute period of silence ‘for meditation
or voluntary prayer’ at the commencement of each day’s classes in the pub-
lic elementary schools. Ala. Code §16-1-20.1 (Supp. 1982). In 1982,
Alabama enacted a statute permitting public school teachers to lead their
classes in prayer. 1982 Ala. Acts 735.

“Applicants, objecting to prayer in the public schools, filed suit to en-
join the activities. They later amended their complaint to challenge the
applicable state statutes. After a hearing, the District Court granted a
preliminary injunction. Jaffree v. James, 544 F. Supp. 727 (1982). It
recognized that it was bound by the decisions of this Court, id., at 731, and
that under those decisions it was ‘obligated to enjoin the enforcement’ of
the statutes, id., at 733.

“In its subsequent decision on the merits, however, the District Court
reached a different conclusion. Jaffree v. Board of School Commissioners
of Mobile County, 554 F. Supp. 1104 (1983). It again recognized that the
prayers at issue, given in public school classes and led by teachers, were
violative of the Establishment Clause of the First Amendment as that
Clause had been construed by this Court. The District Court neverthe-
less ruled ‘that the United States Supreme Court has erred.” Id., at 1128.
It therefore dismissed the complaint and dissolved the injunction.

“There can be little doubt that the District Court was correct in finding
that conducting prayers as part of a school program is unconstitutional
under this Court’s decisions. In Emngel v. Vitale, 370 U. S. 421 (1962), the
Court held that the Establishment Clause of the First Amendment, made
applicable to the States by the Fourteenth Amendment, prohibits a State
from authorizing prayer in the public schools. The following Term, in
Murray v. Curlett, decided with Abington School District v. Schempp, 374
U. S. 203 (1963), the Court explicitly invalidated a school district’s rule
providing for the reading of the Lord’s Prayer as part of a school’s open-
ing exercises, despite the fact that participation in those exercises was
voluntary.

“Unless and until this Court reconsiders the foregoing decisions, they
appear to control this case. In my view, the District Court was obligated
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ments that the District Court found persuasive, and that the
District Court had misapplied the doctrine of stare decisis.®
The Court of Appeals then held that the teachers’ religious
activities violated the Establishment Clause of the First
Amendment.” With respect to §16-1-20.1 and § 16-1-20.2,
the Court of Appeals stated that “both statutes advance and
encourage religious activities.”? The Court of Appeals then
quoted with approval the District Court’s finding that § 16—
1-20.1, and §16-1-20.2, were efforts “‘to encourage a reli-
gious activity. Even though these statutes are permissive
in form, it is nevertheless state involvement respecting an
establishment of religion.””®* Thus, the Court of Appeals
concluded that both statutes were “specifically the type
which the Supreme Court addressed in Engel [v. Vitale, 370
U. 8. 421 (1962)].”

to follow them.” Jaffree v. Board of School Comm’rs of Mobile County,
459 U. S. 1314, 1315-1316 (1983).
®The Court of Appeals wrote:

“The stare decisis doctrine and its exceptions do not apply where a lower
court is compelled to apply the precedent of a higher court. See 20 Am.
Jur. 2d Courts § 183 (1965).

“Federal district courts and circuit courts are bound to adhere to the con-
trolling decisions of the Supreme Court. Hutto v. Davis, [454 U. S. 370,
375] (1982) . . . . Justice Rehnquist emphasized the importance of
precedent when he observed that ‘unless we wish anarchy to prevail within
the federal judicial system, a precedent of this Court must be followed by
the lower federal courts no matter how misguided the judges of those
courts may think it to be.” Dawis, [454 U. S. at 375). See Also, Thurston
Motor Lines, Inc. v. Jordan K. Rand, Ltd., [460 U. S. 533, 535] (1983) (the
Supreme Court, in a per curiam decision, recently stated: ‘Needless to say,
only this Court may overrule one of its precedents’).” 705 F. 2d, at 1532.

7Id., at 1533-1534. This Court has denied a petition for a writ of
certiorari that presented the question whether the Establishment Clause
prohibited the teachers’ religious prayer activities. Board of School
Comm'rs of Mobile County v. Jaffree, 466 U. S. 926 (1984).

%705 F. 2d, at 1535.

® Ibid.

®Ibid. After noting that the invalidity of § 16-1-20.2 was aggravated
by “the existence of a government composed prayer,” and that the propo-
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A suggestion for rehearing en banc was denied over the
dissent of four judges who expressed the opinion that the full
court should reconsider the panel decision insofar as it held
§ 16-1-20.1 unconstitutional.® When this Court noted prob-
able jurisdiction, it limited argument to the question that
those four judges thought worthy of reconsideration. The
judgment of the Court of Appeals with respect to the other
issues presented by the appeals was affirmed. Wallace v.
Jaffree, 466 U. S. 924 (1984).

II

Our unanimous affirmance of the Court of Appeals’ judg-
ment concerning § 16-1-20.2 makes it unnecessary to com-
ment at length on the District Court’s remarkable conclusion
that the Federal Constitution imposes no obstacle to Ala-
bama’s establishment of a state religion. Before analyzing
the precise issue that is presented to us, it is nevertheless
appropriate to recall how firmly embedded in our constitu-
tional jurisprudence is the proposition that the several States
have no greater power to restrain the individual freedoms

nents of the legislation admitted that that section “amounts to the estab-
lishment of a state religion,” the court added this comment on § 16-1-20.1:

“The objective of the meditation or prayer statute (Ala. Code §16-1-
20.1) was also the advancement of religion. This fact was recognized by
the district court at the hearing for preliminary relief where it was estab-
lished that the intent of the statute was to return prayer to the public
schools. James, 544 F. Supp. at 731. The existence of this fact and the
inclusion of prayer obviously involves the state in religious activities.
Beck v. McElrath, 548 F. Supp. 1161 (MD Tenn. 1982). This demon-
strates a lack of secular legislative purpose on the part of the Alabama
Legislature. Additionally, the statute has the primary effect of advancing
religion. We do not imply that simple meditation or silence is barred from
the public schools; we hold that the state cannot participate in the advance-
ment of religious activities through any guise, including teacher-led medi-
tation. It is not the activity itself that concerns us; it is the purpose of the
activity that we shall scrutinize. Thus, the existence of these elements
require that we also hold section 16-1-20.1 in violation of the establishment
clause.” Id., at 1535-1536.

4713 F. 2d 614 (CA11 1983) (per curiam).




WALLACE v. JAFFREE 49
38 Opinion of the Court

protected by the First Amendment than does the Congress of
the United States.

As is plain from its text, the First Amendment was
adopted to curtail the power of Congress to interfere with the
individual’s freedom to believe, to worship, and to express
himself in accordance with the dictates of his own con-
science.”? Until the Fourteenth Amendment was added to
the Constitution, the First Amendment’s restraints on the
exercise of federal power simply did not apply to the States.®
But when the Constitution was amended to prohibit any
State from depriving any person of liberty without due proc-
ess of law, that Amendment imposed the same substantive
limitations on the States’ power to legislate that the First
Amendment had always imposed on the Congress’ power.
This Court has confirmed and endorsed this elementary prop-
osition of law time and time again.*

“The First Amendment provides:

“Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of speech,
or of the press; or the right of the people peaceably to assemble, and to
petition the Government for a redress of grievances.”

®See Permoli v. Muwicipality No. 1 of the City of New Orleans, 3 How.
589, 609 (1845).

“See, e. g., Wooley v. Maynard, 430 U. S. 705, 714 (1977) (right to
refuse endorsement of an offensive state motto); Terminiello v. Chicago,
337 U. 8. 1, 4 (1949) (right to free speech); West Virginia Board of Educa-
tion v. Barnette, 319 U. S. 624, 637-638 (1943) (right to refuse to partici-
pate in a ceremony that offends one’s conscience); Cantwell v. Connecticut,
310 U. S. 296, 303 (1940) (right to proselytize one’s religious faith); Hague
v. CI0, 307 U. S. 496, 519 (1939) (opinion of Stone, J.) (right to assemble
peaceably); Near v. Minnesota ex rel. Olson, 283 U. S. 697, 707 (1931)
(right to publish an unpopular newspaper); Whitney v. California, 274
U. 8. 357, 373 (1927) (Brandeis, J., concurring) (right to advocate the cause
of Communism); Gitlow v. New York, 268 U. S. 652, 672 (1925) (Holmes,
J., dissenting) (right to express an unpopular opinion); cf. Abington School
District v. Schempp, 374 U. S. 203, 215, n. 7 (1963), where the Court ap-

provingly quoted Board of Education v. Minor, 23 Ohio St. 211, 253 (1872),
which stated:

“The great bulk of human affairs and human interests is left by any free
government to individual enterprise and individual action. Religion is
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Writing for a unanimous Court in Cantwell v. Connecticut,
310 U. S. 296, 303 (1940), Justice Roberts explained:

“ . . We hold that the statute, as construed and
applied to the appellants, deprives them of their liberty
without due process of law in contravention of the
Fourteenth Amendment. The fundamental concept of
liberty embodied in that Amendment embraces the lib-
erties guaranteed by the First Amendment. The First
Amendment declares that Congress shall make no law
respecting an establishment of religion or prohibiting the
free exercise thereof. The Fourteenth Amendment has
rendered the legislatures of the states as incompetent as
Congress to enact such laws. The constitutional inhi-
bition of legislation on the subject of religion has a double
aspect. On the one hand, it forestalls compulsion by law
of the acceptance of any creed or the practice of any form
of worship. Freedom of conscience and freedom to ad-
here to such religious organization or form of worship as
the individual may choose cannot be restricted by law.
On the other hand, it safeguards the free exercise of the
chosen form of religion.”

Cantwell, of course, is but one case in which the Court
has identified the individual’s freedom of conscience as the
central liberty that unifies the various Clauses in the First
Amendment.® Enlarging on this theme, THE CHIEF JUS-
TICE recently wrote:

eminently one of these interests, lying outside the true and legitimate
province of government.”

% For example, in Prince v. Massachusetts, 321 U. S. 158, 164 (1944),
the Court wrote:

“If by this position appellant seeks for freedom of conscience a broader
proteetion than for freedom of the mind, it may be doubted that any of the
great liberties insured by the First Article can be given higher place than
the others. All have preferred position in our basic scheme. Schneider v.
State, 308 U. S. 147; Cantwell v. Connecticut, 310 U. S. 296. All are in-
terwoven there together. Differences there are, in them and in the modes
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“We begin with the proposition that the right of
freedom of thought protected by the First Amendment
against state action includes both the right to speak
freely and the right to refrain from speaking at all. See
Board of Education v. Barnette, 319 U. S. 624, 633—-634
(1943); id., at 645 (Murphy, J., concurring). A system
which secures the right to proselytize religious, political,
and ideological causes must also guarantee the concomi-
tant right to decline to foster such concepts. The right
to speak and the right to refrain from speaking are
complementary components of the broader concept of
‘individual freedom of mind.” Id., at 637.

“The Court in Barnette, supra, was faced with a state
statute which required public school students to partici-
pate in daily public ceremonies by honoring the flag both
with words and traditional salute gestures. In overrul-
ing its prior decision in Minersville District v. Gobitis,
310 U. S. 586 (1940), the Court held that ‘a ceremony so
touching matters of opinion and political attitude may
[not] be imposed upon the individual by official authority
under powers committed to any political organization
under our Constitution.” 319 U. S., at 636. Compel-
ling the affirmative act of a flag salute involved a more
serious infringement upon personal liberties than the
passive act of carrying the state motto on a license plate,
but the difference is essentially one of degree. Here, as
in Barnette, we are faced with a state measure which
forces an individual, as part of his daily life—indeed con-
stantly while his automobile is in public view—to be an

appropriate for their exercise. But they have unity in the charter’s prime
place because they have unity in their human sources and functionings.”
See also Widmar v. Vincent, 454 U. S. 263, 269 (1981) (stating that reli-
gious worship and discussion “are forms of speech and association pro-
tected by the First Amendment”).
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instrument for fostering public adherence to an ideologi-
cal point of view he finds unacceptable. In doing so, the
State ‘invades the sphere of intellect and spirit which it
is the purpose of the First Amendment to our Constitu-
tion to reserve from all official control.” Id., at 642.”
Wooley v. Maynard, 430 U. S. 705, 714-715 (1977).

Just as the right to speak and the right to refrain from
speaking are complementary components of a broader con-
cept of individual freedom of mind, so also the individual’s
freedom to choose his own creed is the counterpart of his
right to refrain from accepting the creed established by the
majority. At one time it was thought that this right merely
proscribed the preference of one Christian sect over another,
but would not require equal respect for the conscience of the
infidel, the atheist, or the adherent of a non-Christian faith
such as Islam or Judaism.* But when the underlying prin-
ciple has been examined in the crucible of litigation, the

%Thus Joseph Story wrote:

“Probably at the time of the adoption of the constitution, and of the
amendment to it, now under consideration [First Amendment], the gen-
eral, if not the universal sentiment in America was, that christianity ought
to receive encouragement from the state, so far as was not incompatible
with the private rights of conscience, and the freedom of religious worship.
An attempt to level all religions, and to make it a matter of state policy to
hold all in utter indifference, would have created universal disapprobation,
if not universal indignation.” 2 J. Story, Commentaries on the Constitu-
tion of the United States § 1874, p. 593 (1851) (footnote omitted).

In the same volume, Story continued:

“The real object of the amendment was, not to countenance, much less to
advance, Mahometanism, or Judaism, or infidelity, by prostrating chris-
tianity; but to exclude all rivalry among christian sects, and to prevent any
national ecclesiastical establishment, which should give to a hierarchy the
exclusive patronage of the national government. It thus cut off the means
of religious persecution, (the vice and pest of former ages,) and of the
subversion of the rights of conscience in matters of religion, which had
been trampled upon almost from the days of the Apostles to the present
age....” Id., §1877, at 594 (emphasis supplied).
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Court has unambiguously concluded that the individual free-
dom of conscience protected by the First Amendment em-
braces the right to select any religious faith or none at all.”
This conclusion derives support not only from the interest in
respecting the individual’s freedom of conscience, but also
from the conviction that religious beliefs worthy of respect
are the product of free and voluntary choice by the faithful,®

¥ Thus, in Everson v. Board of Education, 330 U. S., at 15, the Court
stated:

“The ‘establishment of religion’ clause of the First Amendment means at
least this: Neither a state nor the Federal Government can set up a church.
Neither can pass laws which aid one religion, aid all religions, or prefer one
religion over another.”

Id., at 18 (the First Amendment “requires the state to be a neutral in its
relations with groups of religious believers and non-believers”); Abington
School District v. Schempp, 374 U. S., at 216 (“this Court has rejected un-
equivocally the contention that the Establishment Clause forbids only gov-
ernmental preference of one religion over another”); id., at 226 (“The place
of religion in our society is an exalted one, achieved through a long tradi-
tion of reliance on the home, the church and the inviolable citadel of the
individual heart and mind. We have come to recognize through bitter ex-
perience that it is not within the power of the government to invade that
citadel, whether its purpose or effect be to aid or oppose, to advance or
retard. In the relationship between man and religion, the State is firmly
committed to a position of neutrality”); Torcaso v. Watkins, 367 U. S. 488,
495 (1961) (“We repeat and again reaffirm that neither a State nor the Fed-
eral Government can constitutionally force a person ‘to profess a belief or
disbelief in any religion.” Neither can constitutionally pass laws or impose
requirements which aid all religions as against non-believers, and neither
can aid those religions based on a belief in the existence of God as against
those religions founded on different beliefs”).

*In his “Memorial and Remonstrance Against Religious Assessments,
1785,” James Madison wrote, in part:

“l. Because we hold it for a fundamental and undeniable truth, ‘that Re-
ligion or the duty which we owe to our Creator and the [Manner of dis-
charging it, can be directed only by reason and] conviction, not by force or
violence.” The Religion then of every man must be left to the conviction
and conscience of every man; and it is the right of every man to exercise it
as these may dictate. This right is in its nature an unalienable right. Itis




54 OCTOBER TERM, 1984
Opinion of the Court 472 U. S.

and from recognition of the fact that the political interest
in forestalling intolerance extends beyond intolerance among
Christian sects—or even intolerance among “religions”—to
encompass intolerance of the disbeliever and the uncertain.*

unalienable; because the opinions of men, depending only on the evidence
contemplated by their own minds, cannot follow the dictates of other men:
It is unalienable also; because what is here a right towards men, is a duty
towards the Creator. It is the duty of every man to render to the Creator
such homage, and such only, as he believes to be acceptable to him. . . .
We maintain therefore that in matters of Religion, no man’s right is
abridged by the institution of Civil Society, and that Religion is wholly
exempt from its cognizance.

“3. Because, it is proper to take alarm at the first experiment on our lib-
erties. We hold this prudent jealousy to be the first duty of citizens, and
one of [the] noblest characteristics of the late Revolution. The freemen of
America did not wait till usurped power had strengthened itself by exer-
cise, and entangled the question in precedents. They saw all the conse-
quences in the principle, and they avoided the consequences by denying the
principle. We revere this lesson too much, soon to forget it. Who does
not see that the same authority which can establish Christianity, in exclu-
sion of all other Religions, may establish with the same ease any particular
sect of Christians, in exclusion of all other Sects?” The Complete Madison
299-301 (S. Padover ed. 1953).

See also Engel v. Vitale, 370 U. S. 421, 435 (1962) (“It is neither sacri-
legious nor antireligious to say that each separate government in this coun-
try should stay out of the business of writing or sanctioning official prayers
and leave that purely religious function to the people themselves and to
those the people choose to look for religious guidance”).

*® As the Barnette opinion explained, it is the teaching of history, rather
than any appraisal of the quality of a State’s motive, that supports this
duty to respect basic freedoms:

“Struggles to coerce uniformity of sentiment in support of some end
thought essential to their time and country have been waged by many good
as well as by evil men. Nationalism is a relatively recent phenomenon but
at other times and places the ends have been racial or territorial security,
support of a dynasty or regime, and particular plans for saving souls. As
first and moderate methods to attain unity have failed, those bent on its
accomplishment must resort to an ever-increasing severity. As govern-
mental pressure toward unity becomes greater, so strife becomes more
bitter as to whose unity it shall be. Probably no deeper division of our
people could proceed from any provocation than from finding it necessary
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As Justice Jackson eloquently stated in West Virginia Board
of Education v. Barnette, 319 U. S. 624, 642 (1943):

“If there is any fixed star in our constitutional con-
stellation, it is that no official, high or petty, can pre-
scribe what shall be orthodox in politics, nationalism,
religion, or other matters of opinion or force citizens to
confess by word or act their faith therein.”

The State of Alabama, no less than the Congress of the
United States, must respect that basic truth.

I11

When the Court has been called upon to construe the
breadth of the Establishment Clause, it has examined the
criteria developed over a period of many years. Thus, in
Lemon v. Kurtzman, 403 U. S. 602, 612-613 (1971), we
wrote:

“Every analysis in this area must begin with consider-
ation of the cumulative criteria developed by the Court
over many years. Three such tests may be gleaned
from our cases. First, the statute must have a secular
legislative purpose; second, its principal or primary
effect must be one that neither advances nor inhibits
religion, Board of Education v. Allen, 392 U. S. 236, 243
(1968); finally, the statute must not foster ‘an excessive

to choose what doctrine and whose program public educational officials
shall compel youth to unite in embracing. Ultimate futility of such at-
tempts to compel coherence is the lesson of every such effort from the
Roman drive to stamp out Christianity as a disturber of its pagan unity,
the Inquisition, as a means to religious and dynastic unity, the Siberian
exiles as a means to Russian unity, down to the fast failing efforts of our
present totalitarian enemies. Those who begin coercive elimination of
dissent soon find themselves exterminating dissenters. Compulsory uni-
fication of opinion achieves only the unanimity of the graveyard.” 319
U. S., at 640-641.

See also Engel v. Vitale, 370 U. S., at 431 (“a union of government and
religion tends to destroy government and to degrade religion”).
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government entanglement with religion.” Walz [v. Tax
Comm’n, 397 U. S. 664, 674 (1970)].”

It is the first of these three criteria that is most plainly impli-
cated by this case. As the District Court correctly recog-
nized, no consideration of the second or third criteria is nec-
essary if a statute does not have a clearly secular purpose.®
For even though a statute that is motivated in part by a
religious purpose may satisfy the first criterion, see, e. g.,
Abington School District v. Schempp, 374 U. S. 203, 296-303
(1963) (BRENNAN, J., concurring), the First Amendment
requires that a statute must be invalidated if it is entirely
motivated by a purpose to advance religion.*

In applying the purpose test, it is appropriate to ask
“whether government’s actual purpose is to endorse or dis-
approve of religion.”# In this case, the answer to that
question is dispositive. For the record not only provides us
with an unambiguous affirmative answer, but it also reveals
that the enactment of § 16-1-20.1 was not motivated by any
clearly secular purpose—indeed, the statute had no secular
purpose.

Iv

The sponsor of the bill that became § 16-1-20.1, Senator
Donald Holmes, inserted into the legislative record—appar-

“See n. 22, supra.

“See Lynch v. Donnelly, 465 U. S. 668, 680 (1984); id., at 690 (O’CON-
NOR, J., concurring); id., at 697 (BRENNAN, J., joined by MARSHALL,
BLACKMUN, and STEVENS, JJ., dissenting); Mueller v. Allen, 463 U. S.
388, 394 (1983); Widmar v. Vincent, 454 U. S., at 271; Stone v. Graham,
449 U. S. 39, 40-41 (1980) (per curiam); Wolman v. Walter, 433 U. S. 229,
236 (1977).

2Lynch v. Donnelly, 465 U. S., at 690 (O’CONNOR, J., concurring)
(“The purpose prong of the Lemon test asks whether government’s actual
purpose is to endorse or disapprove of religion. The effect prong asks
whether, irrespective of government’s actual purpose, the practice under
review in fact conveys a message of endorsement or disapproval. An af-
firmative answer to either question should render the challenged practice
invalid”).

R PR,
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ently without dissent—a statement indicating that the legis-
lation was an “effort to return voluntary prayer” to the public
schools.® Later Senator Holmes confirmed this purpose be-
fore the District Court. Inresponse tothe question whether
he had any purpose for the legislation other than returning
voluntary prayer to public schools, he stated: “No, I did not
have no other purpose in mind.”*# The State did not present
evidence of any secular purpose.®

“The statement indicated, in pertinent part:

“Gentlemen, by passage of this bill by the Alabama Legislature our chil-
dren in this state will have the opportunity of sharing in the spiritual heri-
tage of this state and this country. The United States as well as the State
of Alabama was founded by people who believe in God. I believe this effort
to return voluntary prayer to our public schools for its return to us to the
original position of the writers of the Constitution, this local philosophies
and beliefs hundreds of Alabamians have urged my continuous support for
permitting school prayer. Since coming to the Alabama Senate I have
worked hard on this legislation to accomplish the return of voluntary
prayer in our public schools and return to the basic moral fiber.” App. 50
(emphasis added).

“Id., at 52. The District Court and the Court of Appeals agreed that
the purpose of § 16-1-20.1 was “an effort on the part of the State of Ala-
bama to encourage a religious activity.” Jaffree v. James, 544 F. Supp.,
at 732; 705 F. 2d, at 1535. The evidence presented to the District Court
elaborated on the express admission of the Governor of Alabama (then Fob
James) that the enactment of §16-1-20.1 was intended to “clarify [the
State’s] intent to have prayer as part of the daily classroom activity,”
compare Second Amended Complaint 132(d) (App. 24-25) with Governor’s
Answer to § 32(d) (App. 40); and that the “expressed legislative purpose in
enacting Section 16-1-20.1 (1981) was to ‘return voluntary prayer to public
schools,”” compare Second Amended Complaint 7932(b) and (c) (App. 24)
with Governor’s Answer to 1132(b) and (c) (App. 40).

“ Appellant Governor George C. Wallace now argues that §16-1-20.1
“is best understood as a permissible accommodation of religion” and that
viewed even in terms of the Lemon test, the “statute conforms to accept-
able constitutional criteria.” Brief for Appellant Wallace 5; see also Brief
for Appellants Smith et al. 89 (§ 16-1-20.1 “accommodates the free exercise
of the religious beliefs and free exercise of speech and belief of those af-
fected”); 4d., at 47. These arguments seem to be based on the theory that
the free exercise of religion of some of the State’s citizens was burdened
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The unrebutted evidence of legislative intent contained in
the legislative record and in the testimony of the sponsor of
§16-1-20.1 is confirmed by a consideration of the relationship
between this statute and the two other measures that were
considered in this case. The District Court found that the
1981 statute and its 1982 sequel had a common, nonsecular
purpose. The wholly religious character of the later enact-
ment is plainly evident from its text. When the differences
between § 16—-1-20.1 and its 1978 predecessor, § 16-1-20, are
examined, it is equally clear that the 1981 statute has the
same wholly religious character.

There are only three textual differences between §16-
1-20.1 and §16-1-20: (1) the earlier statute applies only to
grades one through six, whereas §16-1-20.1 applies to all
grades; (2) the earlier statute uses the word “shall” whereas
§ 16—1-20.1 uses the word “may”; (3) the earlier statute refers

before the statute was enacted. The United States, appearing as amicus
curiae in support of the appellants, candidly acknowledges that “it is un-
likely that in most contexts a strong Free Exercise claim could be made
that time for personal prayer must be set aside during the school day.”
Brief for United States as Amicus Curiae 10. There is no basis for the
suggestion that § 16-1-20.1 “is a means for accommodating the religious
and meditative needs of students without in any way diminishing the
school’s own neutrality or secular atmosphere.” Id., at 11. In this case,
it is undisputed that at the time of the enactment of § 16-1-20.1 there was
no governmental practice impeding students from silently praying for one
minute at the beginning of each schoolday; thus, there was no need to
“accommodate” or to exempt individuals from any general governmental
requirement because of the dictates of our cases interpreting the Free
Exercise Clause. See, e. g., Thomas v. Review Board, Indiana Employ-
ment Security Div., 450 U. S. 707 (1981); Sherbert v. Verner, 374 U. S. 398
(1963); see also Abington School District v. Schempp, 374 U. S., at 226
(“While the Free Exercise Clause clearly prohibits the use of state action
to deny the rights of free exercise to anyone, it has never meant that a
majority could use the machinery of the State to practice its beliefs”).
What was missing in the appellants’ eyes at the time of the enactment of
§ 16-1-20.1—and therefore what is precisely the aspect that makes the
statute unconstitutional—was the State’s endorsement and promotion of
religion and a particular religious practice.
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only to “meditation” whereas § 16-1-20.1 refers to “medita-
tion or voluntary prayer.” The first difference is of no rele-
vance in this litigation because the minor appellees were in
kindergarten or second grade during the 1981-1982 academic
year. The second difference would also have no impact on
this litigation because the mandatory language of § 16—1-20
continued to apply to grades one through six.® Thus, the
only significant textual difference is the addition of the words
“or voluntary prayer.”

The legislative intent to return prayer to the public schools
is, of course, quite different from merely protecting every
student’s right to engage in voluntary prayer during an ap-
propriate moment of silence during the schoolday. The 1978
statute already protected that right, containing nothing that
prevented any student from engaging in voluntary prayer
during a silent minute of meditation.” Appellants have not
identified any secular purpose that was not fully served by
§16-1-20 before the enactment of §16-1-20.1. Thus, only
two conclusions are consistent with the text of § 16-1-20.1:
(1) the statute was enacted to convey a message of state
endorsement and promotion of prayer; or (2) the statute was
enacted for no purpose. No one suggests that the statute
was nothing but a meaningless or irrational act.*

We must, therefore, conclude that the Alabama Legisla-
ture intended to change existing law* and that it was moti-

“See n. 1, supra.

“Indeed, for some persons meditation itself may be a form of prayer.
B. Larson, Larson’s Book of Cults 62-65 (1982); C. Whittier, Silent Prayer
and Meditation in World Religions 1-7 (Congressional Research Service
1982).

“If the conclusion that the statute had no purpose were tenable, it would
remain true that no purpose is not a secular purpose. But such a conclu-
sion is inconsistent with the common-sense presumption that statutes are
usually enacted to change existing law. Appellants do not even suggest
that the State had no purpose in enacting § 16-1-20.1.

® United States v. Champlin Refining Co., 341 U. 8. 290, 297 (1951) (a
“statute cannot be divorced from the circumstances existing at the time it
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vated by the same purpose that the Governor’s answer to
the second amended complaint expressly admitted; that the
statement inserted in the legislative history revealed; and
that Senator Holmes’ testimony frankly described. The leg-
islature enacted §16-1-20.1, despite the existence of § 16—
1-20 for the sole purpose of expressing the State’s endorse-
ment of prayer activities for one minute at the beginning
of each schoolday. The addition of “or voluntary prayer”
indicates that the State intended to characterize prayer as
a favored practice. Such an endorsement is not consistent
with the established principle that the government must pur-
sue a course of complete neutrality toward religion.*”

The importance of that principle does not permit us to treat
this as an inconsequential case involving nothing more than a
few words of symbolic speech on behalf of the political major-
ity.® For whenever the State itself speaks on a religious

was passed”); id., at 298 (refusing to attribute pointless purpose to Con-
gress in the absence of facts to the contrary); United States v. National
City Lines, Inc., 337 U. S. 78, 80-81 (1949) (rejecting Government’s argu-
ment that Congress had no desire to change law when enacting legislation).

% See, e. g., Stone v. Graham, 449 U. S., at 42 (per curiam); Committee
for Public Education & Religious Liberty v. Nyquist, 413 U. S. 756,
792-793 (1973) (“A proper respect for both the Free Exercise and the
Establishment Clauses compels the State to pursue a course of ‘neutrality’
toward religion”); Epperson v. Arkansas, 393 U. S. 97, 109 (1968); Abing-
ton School District v. Schempp, 374 U. S., at 215-222; Engel v. Vitale, 370
U. S., at 430 (“Neither the fact that the prayer may be denominationally
neutral nor the fact that its observance on the part of the students is volun-
tary can serve to free it from the limitations of the Establishment Clause”);
Illinois ex rel. McCollum v. Board of Education, 333 U. S. 203, 211-212
(1948); Everson v. Board of Education, 330 U. S., at 18.

5t As this Court stated in Engel v. Vitale, 370 U. S., at 430:
“The Establishment Clause, unlike the Free Exercise Clause, does not de-
pend upon any showing of direct governmental compulsion and is violated
by the enactment of laws which establish an official religion whether those
laws operate directly to coerce nonobserving individuals or not.”
Moreover, this Court has noted that “[w]hen the power, prestige and finan-
cial support of government is placed behind a particular religious belief, the
indirect coercive pressure upon religious minorities to conform to the pre-
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subject, one of the questions that we must ask is “whether
the government intends to convey a message of endorsement
or disapproval of religion.”** The well-supported concurrent
findings of the Distriet Court and the Court of Appeals—that
§16-1-20.1 was intended to convey a message of state ap-
proval of prayer activities in the public schools—make it
unnecessary, and indeed inappropriate, to evaluate the prac-
tical significance of the addition of the words “or voluntary
prayer” to the statute. Keeping in mind, as we must, “both
the fundamental place held by the Establishment Clause in
our constitutional scheme and the myriad, subtle ways in
which Establishment Clause values can be eroded,”* we
conclude that §16-1-20.1 violates the First Amendment.
The judgment of the Court of Appeals is affirmed.

It is so ordered.

vailing officially approved religion is plain.” Id., at 431. This comment
has special force in the public-school context where attendance is manda-
tory. Justice Frankfurter acknowledged this reality in Illinois ex rel.
McCollum v. Board of Education, 333 U. S., at 227 (concurring opinion):

. “That a child is offered an alternative may reduce the constraint; it does

not eliminate the operation of influence by the school in matters sacred to
conscience and outside the school’s domain. The law of imitation operates,
and non-conformity is not an outstanding characteristic of children.”

See also Abington School District v. Schempp, 374 U. S., at 290 (BREN-
NAN, J., concurring); cf. Marsh v. Chambers, 463 U. S. 783, 792 (1983)
(distinguishing between adults not susceptible to “religious indoctrina-
tion” and children subject to “peer pressure”). Further, this Court has
observed:

“That [Boards of Education] are educating the young for citizenship is rea-
son for scrupulous protection of Constitutional freedoms of the individual,
if we are not to strangle the free mind at its source and teach youth to dis-
count important principles of our government as mere platitudes.” West
Virginia Board of Education v. Barnette, 319 U. S., at 637.

* Lynch v. Donnelly, 465 U. S., at 690-691 (O’CONNOR, J., concurring)
(“The purpose prong of the Lemon test requires that a government activity
have a secular purpose. . . . The proper inquiry under the purpose prong
of Lemon . . . is whether the government intends to convey a message of
endorsement or disapproval of religion”).

®Id., at 694.
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JUSTICE POWELL, concurring.

I concur in the Court’s opinion and judgment that Ala.
Code §16-1-20.1 (Supp. 1984) violates the Establishment
Clause of the First Amendment. My concurrence is
prompted by Alabama’s persistence in attempting to institute
state-sponsored prayer in the public schools by enacting
three successive statutes.! 1 agree fully with JUSTICE
O’CONNOR’s assertion that some moment-of-silence statutes
may be constitutional,” a suggestion set forth in the Court’s
opinion as well. Ante, at 59.

'The three statutes are Ala. Code § 16-1-20 (Supp. 1984) (moment of
silent meditation); Ala. Code § 16-1-20.1 (Supp. 1984) (moment of silence
for meditation or prayer); and Ala. Code § 16-1-20.2 (Supp. 1984) (teachers
authorized to lead students in vocal prayer). These statutes were enacted
over a span of four years. There is some question whether § 16-1-20 was
repealed by implication. The Court already has summarily affirmed the
Court of Appeals’ holding that § 16-1-20.2 is invalid. Wallace v. Jaffree,
466 U. S. 924 (1984). Thus, our opinions today address only the validity
of § 16—1-20.1. See ante, at 41-42.

tJusTICE O’CONNOR is correct in stating that moment-of-silence statutes
cannot be treated in the same manner as those providing for vocal prayer:

“A state-sponsored moment of silence in the public schools is different
from state-sponsored vocal prayer or Bible reading. First, a moment of
silence is not inherently religious. Silence, unlike prayer-or Bible reading,
need not be associated with a religious exercise. Second, a pupil who par-
ticipates in a moment of silence need not compromise his or her beliefs.
During a moment of silence, a student who objects to prayer is left to his or
her own thoughts, and is not compelled to listen to the prayers or thoughts
of others. For these simple reasons, a moment of silence statute does not
stand or fall under the Establishment Clause according to how the Court
regards vocal prayer or Bible reading. Scholars and at least one Member
of this Court have recognized the distinction and suggested that a moment
of silence in public schools would be constitutional. See Abington, [374
U. S.,] at 281 (BRENNAN, J., concurring) (‘{T]he observance of a moment
of reverent silence at the opening of class’ may serve ‘the solely secular
purposes of the devotional activities without jeopardizing either the reli-
gious liberties of any members of the community or the proper degree of
separation between the spheres of religion and government’); L. Tribe,
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I write separately to express additional views and to
respond to criticism of the three-pronged Lemon test.?
Lemon v. Kurtzman, 403 U. S. 602 (1971), identifies stand-
ards that have proved useful in analyzing case after case both
in our decisions and in those of other courts. It is the only
coherent test a majority of the Court has ever adopted.
Only once since our decision in Lemon, supra, have we ad-
dressed an Establishment Clause issue without resort to its
three-pronged test. See Marsh v. Chambers, 463 U. S. 783
(1983).* Lemon, supra, has not been overruled or its test
modified. Yet, continued criticism of it could encourage
other courts to feel free to decide Establishment Clause cases
on an ad hoc basis.®

American Constitutional Law § 14-6, p. 829 (1978); P. Freund, The Legal
Issue, in Religion and the Public Schools 23 (1965); Choper, 47 Minn. L.
Rev., at 371; Kauper, Prayer, Public Schools, and the Supreme Court, 61
Mich L. Rev. 1031, 1041 (1963). As a general matter, I agree. It is diffi-
cult to discern a serious threat to religious liberty from a room of silent,
thoughtful schoolchildren.” Post, at 72-73 (concurring in judgment).

*JUSTICE O’CONNOR asserts that the “standards announced in Lemon
should be reexamined and refined in order to make them more useful in
achieving the underlying purpose of the First Amendment.” Post, at 68
(concurring in judgment). JUSTICE REHNQUIST would discard the Lemon
test entirely. Post, at 112 (dissenting).

As I state in the text, the Lemon test has been applied consistently in
Establishment Clause cases since it was adopted in 1971. In a word, it has
been the law. Respect for stare decisis should require us to follow Lemon.
See Garcia v. San Antonio Metropolitan Transit Authority, 469 U. S. 528,
559 (1985) (POWELL, J., dissenting) (“The stability of judicial decision, and
with it respect for the authority of this Court, are not served by the precip-
itous overruling of multiple precedents . . .”).

‘In Marsh v. Chambers, we held that the Nebraska Legislature’s prac-
tice of opening each day’s session with a prayer by a chaplain paid by the
State did not violate the Establishment Clause of the First Amendment.
Our holding was based upon the historical acceptance of the practice that
had become “part of the fabric of our society.” 463 U. S., at 792.

*Lemon v. Kurtzman, 403 U. S. 602 (1971), was a carefully considered
opinion of THE CHIEF JUSTICE, in which he was joined by six other Jus-
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The first inquiry under Lemon is whether the challenged
statute has a “secular legislative purpose.” Lemon v. Kurtz-
man, supra, at 612. As JUSTICE O’CONNOR recognizes, this
secular purpose must be “sincere”; a law will not pass con-
stitutional muster if the secular purpose articulated by the
legislature is merely a “sham.” Post, at 75 (concurring in
judgment). In Stone v. Graham, 449 U. S. 39 (1980) (per
curiam), for example, we held that a statute requiring the
posting of the Ten Commandments in public schools violated
the Establishment Clause, even though the Kentucky Legis-
lature asserted that its goal was educational. We have not
interpreted the first prong of Lemon, supra, however, as
requiring that a statute have “exclusively secular” objec-
tives.® Lynch v. Donnelly, 465 U. S. 668, 681, n. 6 (1984).
If such a requirement existed, much conduct and legislation
approved by this Court in the past would have been in-
validated. See, e. g., Walz v. Tax Comm’n, 397 U. S. 664
(1970) (New York’s property tax exemption for religious
organizations upheld); Everson v. Board of Education, 330
U. S. 1 (1947) (holding that a township may reimburse par-
ents for the cost of transporting their children to parochial
schools).

tices. Lemon’s three-pronged test has been repeatedly followed. In
Committee for Public Education & Religious Liberty v. Nyquist, 413
U. S. 756 (1973), for example, the Court applied the “now well-defined
three-part test” of Lemon. 413 U. S., at 772.

In Lynch v. Donnelly, 465 U. S. 668 (1984), we said that the Court is not
“confined to any single test or criterion in this sensitive area.” Id., at 679.
The decision in Lynch, like that in Marsh v. Chambers, was based primar-
ily on the long historical practice of including religious symbols in the cele-
bration of Christmas. Nevertheless, the Court, without any criticism of
Lemon, applied its three-pronged test to the facts of that case. It focused
on the “question . . . whether there is a secular purpose for [the] display of
the créche.” 465 U. S., at 681.

*The Court’s opinion recognizes that “a statute that is motivated in part
by a religious purpose may satisfy the first criterion.” Ante, at 56. The
Court simply holds that “a statute must be invalidated if it is entirely moti-
vated by a purpose to advance religion.” Ibid. (emphasis added).
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The record before us, however, makes clear that Ala-
bama’s purpose was solely religious in character. Senator
Donald Holmes, the sponsor of the bill that became Alabama
Code § 16-1-20.1 (Supp. 1984), freely acknowledged that the
purpose of this statute was “to return voluntary prayer” to
the public schools. See ante, at 57, n. 43. 1 agree with
JUSTICE O’CONNOR that a single legislator’s statement, par-
ticularly if made following enactment, is not necessarily suffi-
cient to establish purpose. See post, at 77 (concurring in
judgment). But, as noted in the Court’s opinion, the reli-
gious purpose of § 16-1-20.1 is manifested in other evidence,
including the sequence and history of the three Alabama stat-
utes. See ante, at 58-60.

I also consider it of critical importance that neither the Dis-
trict Court nor the Court of Appeals found a secular purpose,
while both agreed that the purpose was to advance religion.
In its first opinion (enjoining the enforcement of § 16-1-20.1
pending a hearing on the merits), the District Court said
that the statute did “not reflect a clearly secular purpose.”
Jaffree v. James, 544 F. Supp. 727, 732 (SD Ala. 1982). In-
stead, the District Court found that the enactment of the
statute was an “effort on the part of the State of Alabama
to encourage a religious activity.”” Ibid. The Court of
Appeals likewise applied the Lemon test and found “a lack
of secular purpose on the part of the Alabama Legislature.”

"In its subsequent decision on the merits, the District Court held that
prayer in the public schools—even if led by the teacher—did not violate the
Establishment Clause of the First Amendment. The District Court recog-
nized that its decision was inconsistent with Engel v. Vitale, 370 U. S. 421
(1962), and other decisions of this Court. The District Court nevertheless
ruled that its decision was justified because “the United States Supreme
Court has erred . ...” Jaffree v. Board of School Comm’rs of Mobile
County, 554 F. Supp. 1104, 1128 (SD Ala. 1983).

In my capacity as Circuit Justice, I stayed the judgment of the District
Court pending appeal to the Court of Appeals for the Eleventh Circuit.
Jaffree v. Board of School Comm’rs of Mobile County, 459 U. S. 1314
(1983) (in chambers).
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705 F. 2d 1526, 15635 (CA11 1983). It held that the objective
of §16-1-20.1 was the “advancement of religion.” Ibid.
When both courts below are unable to discern an arguably
valid secular purpose, this Court normally should hesitate to
find one.

I would vote to uphold the Alabama statute if it also had
a clear secular purpose. See Mueller v. Allen, 463 U. S.
388, 394-395 (1983) (the Court is “reluctan[t] to attribute
unconstitutional motives to the States, particularly when a
plausible secular purpose for the State’s program may be dis-
cerned from the face of the statute”). Nothing in the record
before us, however, identifies a clear secular purpose, and
the State also has failed to identify any nonreligious reason
for the statute’s enactment.® Under these circumstances,
the Court is required by our precedents to hold that the
statute fails the first prong of the Lemon test and therefore
violates the Establishment Clause.

Although we do not reach the other two prongs of the
Lemon test, I note that the “effect” of a straightforward
moment-of-silence statute is unlikely to “advanc[e] or in-
hibi[t] religion.”® See Board of Education v. Allen, 392
U. S. 236, 243 (1968). Nor would such a statute “foster ‘an
excessive government entanglement with religion.”” Lemon

8 Instead, the State criticizes the Lemon test and asserts that “the princi-
pal problems [with the test] stem from the purpose prong.” See Brief for
Appellant Wallace 9 et seq.

? If it were necessary to reach the “effects” prong of Lemon, we would be
concerned primarily with the effect on the minds and feelings of immature
pupils. As JUSTICE O’CONNOR notes, during “a moment of silence, a stu-
dent who objects to prayer [even where prayer may be the purpose] is left
to his or her own thoughts, and is not compelled to listen to the prayers or
thoughts of others.” Post, at 72 (concurring in judgment). Given the
types of subjects youthful minds are primarily concerned with, it is un-
likely that many children would use a simple “moment of silence” as a time
for religious prayer. There are too many other subjects on the mind of the
typical child. Yet there also is the likelihood that some children, raised in
strongly religious families, properly would use the moment to reflect on the
religion of his or her choice.
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v. Kurtzman, 403 U. S., at 612-613, quoting Walz v. Tax
Comm’n, 397 U, S., at 674.

I join the opinion and judgment of the Court.

JUSTICE O’CONNOR, concurring in the judgment.

Nothing in the United States Constitution as interpreted
by this Court or in the laws of the State of Alabama prohibits
public school students from voluntarily praying at any time
before, during, or after the schoolday. Alabama has facili-
tated voluntary silent prayers of students who are so inclined
by enacting Ala. Code § 16—1-20 (Supp. 1984), which provides
a moment of silence in appellees’ schools each day. The par-
ties to these proceedings concede the validity of this enact-
ment. At issue in these appeals is the constitutional validity
of an additional and subsequent Alabama statute, Ala. Code
§16-1-20.1 (Supp. 1984), which both the District Court and
the Court of Appeals concluded was enacted solely to offi-
cially encourage prayer during the moment of silence. I
agree with the judgment of the Court that, in light of the
findings of the courts below and the history of its enactment,
§16-1-20.1 of the Alabama Code violates the Establishment
Clause of the First Amendment. In my view, there can be
little doubt that the purpose and likely effect of this subse-
quent enactment is to endorse and sponsor voluntary prayer
in the public schools. I write separately to identify the pecu-
liar features of the Alabama law that render it invalid, and to
explain why moment of silence laws in other States do not
necessarily manifest the same infirmity. I also write to
explain why neither history nor the Free Exercise Clause
of the First Amendment validates the Alabama law struck
down by the Court today.

I

The Religion Clauses of the First Amendment, coupled
with the Fourteenth Amendment’s guarantee of ordered lib-
erty, preclude both the Nation and the States from making
any law respecting an establishment of religion or prohibiting
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the free exercise thereof. Cantwell v. Connecticut, 310
U. S. 296, 303 (1940). Although a distinct jurisprudence has
enveloped each of these Clauses, their common purpose is
to secure religious liberty. See Engel v. Vitale, 370 U. S.
421, 430 (1962). On these principles the Court has been and
remains unanimous.

As these cases once again demonstrate, however, “it is
far easier to agree on the purpose that underlies the First
Amendment’s Establishment and Free Exercise Clauses
than to obtain agreement on the standards that should gov-
ern their application.” Walz v. Tax Comm’n, 397 U. S. 664,
694 (1970) (opinion of Harlan, J.). It once appeared that the
Court had developed a workable standard by which to iden-
tify impermissible government establishments of religion.
See Lemon v. Kurtzman, 403 U. S. 602 (1971). Under the
now familiar Lemon test, statutes must have both a secular
legislative purpose and a principal or primary effect that nei-
ther advances nor inhibits religion, and in addition they must
not foster excessive government entanglement with religion.
Id., at 612-613. Despite its initial promise, the Lemon test
has proved problematic. The required inquiry into “entan-
glement” has been modified and questioned, see Mueller v.
Allen, 463 U. S. 388, 403, n. 11 (1983), and in one case we
have upheld state action against an Establishment Clause
challenge without applying the Lemon test at all. Marsh
v. Chambers, 463 U. S. 783 (1983). The author of Lemon
himself apparently questions the test’s general applicability.
See Lynch v. Donnelly, 465 U. S. 668, 679 (1984). JUSTICE
REHNQUIST today suggests that we abandon Lemon entirely,
and in the process limit the reach of the Establishment
Clause to state discrimination between sects and government
designation of a particular church as a “state” or “national”
one. Post, at 108-113.

Perhaps because I am new to the struggle, I am not ready
to abandon all aspects of the Lemon test. 1 do believe,
however, that the standards announced in Lemon should be
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reexamined and refined in order to make them more useful in
achieving the underlying purpose of the First Amendment.
We must strive to do more than erect a constitutional “sign-
post,” Hunt v. McNair, 413 U. S. 734, 741 (1973), to be fol-
lowed or ignored in a particular case as our predilections may
dictate. Instead, our goal should be “to frame a principle for
constitutional adjudication that is not only grounded in the
history and language of the first amendment, but one that is
also capable of consistent application to the relevant prob-
lems.” Choper, Religion in the Public Schools: A Proposed
Constitutional Standard, 47 Minn. L. Rev. 329, 332-333 (1963)
(footnotes omitted). Last Term, I proposed a refinement of
the Lemon test with this goal in mind. Lynch v. Donnelly,
465 U. S., at 687-689 (concurring opinion).

The Lynch concurrence suggested that the religious liberty
protected by the Establishment Clause is infringed when
the government makes adherence to religion relevant to a
person’s standing in the political community. Direct gov-
ernment action endorsing religion or a particular religious
practice is invalid under this approach because it “sends a
message to nonadherents that they are outsiders, not full
members of the political community, and an accompanying
message to adherents that they are insiders, favored mem-
bers of the political community.” Id., at 688. Under this
view, Lemon’s inquiry as to the purpose and effect of a stat-
ute requires courts to examine whether government’s pur-
pose is to endorse religion and whether the statute actually
conveys a message of endorsement.

The endorsement test is useful because of the analytic con-
tent it gives to the Lemon-mandated inquiry into legislative
purpose and effect. In this country, church and state must
necessarily operate within the same community. Because of
this coexistence, it is inevitable that the secular interests of
government and the religious interests of various sects and
their adherents will frequently intersect, conflict, and com-
bine. A statute that ostensibly promotes a secular interest
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often has an incidental or even a primary effect of help-
ing or hindering a sectarian belief. Chaos would ensue
if every such statute were invalid under the Establishment
Clause. For example, the State could not criminalize mur-
der for fear that it would thereby promote the Biblical com-
mand against killing. The task for the Court is to sort out
those statutes and government practices whose purpose and
effect go against the grain of religious liberty protected by
the First Amendment.

The endorsement test does not preclude government from
acknowledging religion or from taking religion into account in
making law and policy. It does preclude government from
conveying or attempting to convey a message that religion or
a particular religious belief is favored or preferred. Such an
endorsement infringes the religious liberty of the nonadher-
ent, for “fw]hen the power, prestige and financial support of
government is placed behind a particular religious belief, the
indirect coercive pressure upon religious minorities to con-
form to the prevailing officially approved religion is plain.”
Engel v. Vitale, supra, at 431. At issue today is whether
state moment of silence statutes in general, and Alabama’s
moment of silence statute in particular, embody an impermis-
sible endorsement of prayer in public schools.

A

Twenty-five states permit or require public school teachers
to have students observe a moment of silence in their class-
rooms.'! A few statutes provide that the moment of silence

'See Ala. Code §§16-1-20, 16-1-20.1 (Supp. 1984): Ariz. Rev. Stat.
Ann. § 15-522 (1984); Ark. Stat. Ann. § 80-1607.1 (1980); Conn. Gen. Stat.
§10-16a (1983); Del. Code Ann., Tit. 14, §4101 (1981) (as interpreted in
Del. Op. Atty. Gen. 79-1011 (1979)); Fla. Stat. § 233.062 (1983); Ga. Code
Ann. §20-2-1050 (1982); Ill. Rev. Stat., ch. 122, 1771 (1983); Ind. Code
§20-10.1-7-11 (1982); Kan. Stat. Ann. §72.53082a (1980); La. Rev. Stat.
Ann. §17:2115(A) (West 1982); Me. Rev. Stat. Ann., Tit. 20-A, §4805
(1983); Md. Educ. Code Ann. § 7-104 (1985); Mass. Gen. Laws Ann., ch. 71,
§1A (West 1982); Mich. Comp. Laws Ann. §380.1565 (Supp. 1984-1985);
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is for the purpose of meditation alone. See Ariz. Rev. Stat.
Ann. §15-522 (1984); Conn. Gen. Stat. § 10-16a (1983); R. I.
Gen. Laws §16-12-3.1 (1981). The typical statute, how-
ever, calls for a moment of silence at the beginning of the
schoolday during which students may meditate, pray, or re-
flect on the activities of the day. See, e. g., Ark. Stat. Ann.
§80-1607.1 (1980); Ga. Code Ann. §20-2-1050 (1982); Ill.
Rev. Stat., ch. 122, 1771 (1983); Ind. Code §20-10.1-7-11
(1982); Kan. Stat. Ann. § 72—-5308a (1980); Pa. Stat. Ann., Tit.
24, §15-1516.1 (Purdon Supp. 1984-1985). Federal trial
courts have divided on the constitutionality of these mo-
ment of silence laws. Compare Gaines v. .Anderson, 421
F. Supp. 337 (Mass. 1976) (upholding statute), with May v.
Cooperman, 572 F. Supp. 1561 (NJ 1983) (striking down stat-
ute); Duffy v. Las Cruces Public Schools, 557 F. Supp. 1013
(NM 1983) (same); and Beck v. McElrath, 548 F. Supp. 1161
(MD Tenn. 1982) (same). See also Walter v. West Virginia
Board of Education, Civ. Action No. 84-5366 (SD W. Va.,
Mar. 14, 1985) (striking down state constitutional amend-
ment). Relying on this Court’s decisions disapproving vocal
prayer and Bible reading in the public schools, see Abington
School District v. Schempp, 374 U. S. 203 (1963); Engel
v. Vitale, 370 U. S. 421 (1962), the courts that have struck
down the moment of silence statutes generally conclude that
their purpose and effect are to encourage prayer in public
schools.

The Engel and Abington decisions are not dispositive on
the constitutionality of moment of silence laws. In those

N. J. Stat. Ann. § 18A:36—4 (West Supp. 1984-1985); N. M. Stat. Ann.
§22-5-4.1(1981); N. Y. Educ. Law § 3029-a (McKinney 1981); N. D. Cent.
Code §15-47-30.1 (1981); Ohio Rev. Code Ann. §3313.60.1 (1980); Pa.
Stat. Ann., Tit. 24, §15.1516.1 (Purdon Supp. 1984-1985); R. I. Gen. Laws
§16-12-3.1 (1981); Tenn. Code Ann. § 49—6-1004 (1983); Va. Code § 22.1-
203 (1980); W. Va. Const., Art. ITI, §15-a. For a useful comparison
of the provisions of many of these statutes, see Note, Daily Moments of
Silence in Public Schools: A Constitutional Analysis, 58 N. Y. U. L. Rev.
364, 407-408 (1983).
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cases, public school teachers and students led their classes in
devotional exercises. In Engel, a New York statute re-
quired teachers to lead their classes in a vocal prayer. The
Court concluded that “it is no part of the business of govern-
ment to compose official prayers for any group of the Ameri-
can people to recite as part of a religious program carried on
by the government.” 370 U. S., at 425. In Abington, the
Court addressed Pennsylvania and Maryland statutes that
authorized morning Bible readings in public schools. The
Court reviewed the purpose and effect of the statutes, con-
cluded that they required religious exercises, and therefore
found them to violate the Establishment Clause. 374 U. S.,
at 223-224. Under all of these statutes, a student who did
not share the religious beliefs expressed in the course of the
exercise was left with the choice of participating, thereby
compromising the nonadherent’s beliefs, or withdrawing,
thereby calling attention to his or her nonconformity. The
decisions acknowledged the coercion implicit under the statu-
tory schemes, see Engel, supra, at 431, but they expressly
turned only on the fact that the government was sponsoring
a manifestly religious exercise.

A state-sponsored moment of silence in the public schools
is different from state-sponsored vocal prayer or Bible read-
ing. First, a moment of silence is not inherently religious.
Silence, unlike prayer or Bible reading, need not be associ-
ated with a religious exercise. Second, a pupil who partici-
pates in a moment of silence need not compromise his or her
beliefs. During a moment of silence, a student who objects
to prayer is left to his or her own thoughts, and is not com-
pelled to listen to the prayers or thoughts of others. For
these simple reasons, a moment of silence statute does not
stand or fall under the Establishment Clause according to
how the Court regards vocal prayer or Bible reading. Schol-
ars and at least one Member of this Court have recognized
the distinction and suggested that a moment of silence in pub-
lic schools would be constitutional. See Abington, supra, at
281 (BRENNAN, J., concurring) (“[T]he observance of a mo-
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ment of reverent silence at the opening of class” may serve
“the solely secular purposes of the devotional activities with-
out jeopardizing either the religious liberties of any members
of the community or the proper degree of separation between
the spheres of religion and goverment”); L. Tribe, American
Constitutional Law §14-6, p. 829 (1978); P. Freund, The
Legal Issue, in Religion and the Public Schools 23 (1965);
Choper, 47 Minn. L. Rev., at 371; Kauper, Prayer, Public
Schools, and the Supreme Court, 61 Mich. L. Rev. 1031, 1041
(1963). As a general matter, I agree. It is difficult to dis-
cern a serious threat to religious liberty from a room of silent,
thoughtful schoolchildren.

By mandating a moment of silence, a State does not nec-
essarily endorse any activity that might occur during the
period. Cf. Widmar v. Vincent, 454 U. S. 263, 272, n. 11
(1981) (“[Bly creating a forum the [State] does not thereby
endorse or promote any of the particular ideas aired there”).
Even if a statute specifies that a student may choose to pray
silently during a quiet moment, the State has not thereby
encouraged prayer over other specified alternatives. None-
theless, it is also possible that a moment of silence statute,
either as drafted or as actually implemented, could effec-
tively favor the child who prays over the child who does not.
For example, the message of endorsement would seem ines-
capable if the teacher exhorts children to use the designated
time to pray. Similarly, the face of the statute or its legisla-
tive history may clearly establish that it seeks to encourage
or promote voluntary prayer over other alternatives, rather
than merely provide a quiet moment that may be dedicated to
prayer by those so inclined. The crucial question is whether
the State has conveyed or attempted to convey the message
that children should use the moment of silence for prayer.?

¢ Appellants argue that Zorach v. Clauson, 343 U. S. 306, 313-314
(1952), suggests there is no constitutional infirmity in a State’s encouraging
a child to pray during a moment of silence. The cited dicta from Zorach,
however, is inapposite. There the Court stated that “[wlhen the state
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This question cannot be answered in the abstract, but instead
requires courts to examine the history, language, and admin-
istration of a particular statute to determine whether it oper-
ates as an endorsement of religion. Lynch, 465 U. S., at
694 (concurring opinion) (“Every government practice must
be judged in its unique circumstances to determine whether
it constitutes an endorsement or disapproval of religion”).

Before reviewing Alabama’s moment of silence law to
determine whether it endorses prayer, some general ob-
servations on the proper scope of the inquiry are in order.
First, the inquiry into the purpose of the legislature in enact-
ing a moment of silence law should be deferential and limited.
See Everson v. Board of Education, 330 U. S. 1, 6 (1947)
(courts must exercise “the most extreme caution” in assess-
ing whether a state statute has a proper public purpose). In
determining whether the government intends a moment of
silence statute to convey a message of endorsement or dis-
approval of religion, a court has no license to psychoanalyze
the legislators. See McGowan v. Maryland, 366 U. S. 420,
466 (1961) (opinion of Frankfurter, J.). If a legislature ex-
presses a plausible secular purpose for a moment of silence
statute in either the text or the legislative history,® or if the
statute disclaims an intent to encourage prayer over alterna-
tives during a moment of silence,* then courts should gener-

encourages religious instruction . . . by adjusting the schedule of public
events to sectarian needs, it follows the best of our traditions.” Ibid. (em-
phasis added). When the State provides a moment of silence during which
prayer may occur at the election of the student, it can be said to be adjust-
ing the schedule of public events to sectarian needs. But when the State
also encourages the student to pray during a moment of silence, it converts
an otherwise inoffensive moment of silence into an effort by the majority to
use the machinery of the State to encourage the minority to participate in a
religious exercise. See Abington School District v. Schempp, 374 U. S.
203, 226 (1963).

*See, ¢. g., Tenn. Code Ann. § 49-6-1004 (1983).

‘See, e. g., W. Va. Const., Art. III, § 15-a.
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ally defer to that stated intent. See Committee for Public
Education & Religious Liberty v. Nyquist, 413 U. S. 756,
773 (1973); Tilton v. Richardson, 403 U. S. 672, 678-679
(1971). It is particularly troublesome to denigrate an ex-
pressed secular purpose due to postenactment testimony by
particular legislators or by interested persons who witnessed
the drafting of the statute. Even if the text and official
history of a statute express no secular purpose, the statute
should be held to have an improper purpose only if it is be-
yond purview that endorsement of religion or a religious
belief “was and is the law’s reason for existence.” Epperson
v. Arkansas, 393 U. S. 97, 108 (1968). Since there is argu-
ably a secular pedagogical value to a moment of silence in
public schools, courts should find an improper purpose behind
such a statute only if the statute on its face, in its official
legislative history, or in its interpretation by a responsible
administrative agency suggests it has the primary purpose
of endorsing prayer.

JUSTICE REHNQUIST suggests that this sort of deferential
inquiry into legislative purpose “means little,” because “it
only requires the legislature to express any secular purpose
and omit all sectarian references.” Post, at 108. It is not a
trivial matter, however, to require that the legislature mani-
fest a secular purpose and omit all sectarian endorsements
from its laws. That requirement is precisely tailored to the
Establishment Clause’s purpose of assuring that government
not intentionally endorse religion or a religious practice. It
is of course possible that a legislature will enunciate a sham
secular purpose for a statute. I have little doubt that our
courts are capable of distinguishing a sham secular purpose
from a sincere one, or that the Lemon inquiry into the effect
of an enactment would help decide those close cases where
the validity of an expressed secular purpose is in doubt.
While the secular purpose requirement alone may rarely be
determinative in striking down a statute, it nevertheless
serves an important function. It reminds government that
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when it acts it should do so without endorsing a particular
religious belief or practice that all citizens do not share. In
this sense the secular purpose requirement is squarely based
in the text of the Establishment Clause it helps to enforce.

Second, the Lynch concurrence suggested that the effect of
a moment of silence law is not entirely a question of fact:

“[Wlhether a government activity communicates en-
dorsement of religion is not a question of simple histori-
cal fact. Although evidentiary submissions may help
answer it, the question is, like the question whether
racial or sex-based classifications communicate an invidi-
ous message, in large part a legal question to be an-
swered on the basis of judicial interpretation of social
facts.” 465 U. S., at 693-694.

The relevant issue is whether an objective observer, ac-
quainted with the text, legislative history, and implementa-
tion of the statute, would perceive it as a state endorsement
of prayer in public schools. Cf. Bose Corp. v. Consumers
Union of United States, Inc., 466 U. S. 485, 517-518, n. 1
(1984) (REHNQUIST, J., dissenting) (noting that questions
whether fighting words are “likely to provoke the average
person to retaliation,” Street v. New York, 394 U. S. 576, 592
(1969), and whether allegedly obscene material appeals to
“prurient interests,” Miller v. California, 413 U. S. 15, 24
(1973), are mixed questions of law and fact that are properly
subject to de novo appellate review). A moment of silence
law that is clearly drafted and implemented so as to permit
prayer, meditation, and reflection within the prescribed
period, without endorsing one alternative over the others,
should pass this test.
B

The analysis above suggests that moment of silence laws
in many States should pass Establishment Clause scrutiny
because they do not favor the child who chooses to pray dur-
ing a moment of silence over the child who chooses to medi-
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tate or reflect. Alabama Code § 16-1-20.1 (Supp. 1984) does
not stand on the same footing. However deferentially one
examines its text and legislative history, however objectively
one views the message attempted to be conveyed to the
public, the conclusion is unavoidable that the purpose of the
statute is to endorse prayer in public schools. I accordingly
agree with the Court of Appeals, 705 F. 2d 1526, 1535 (1983),
that the Alabama statute has a purpose which is in violation
of the Establishment Clause, and cannot be upheld.

In finding that the purpose of § 16-1-20.1 is to endorse vol-
untary prayer during a moment of silence, the Court relies on
testimony elicited from State Senator Donald G. Holmes dur-
ing a preliminary injunction hearing. Amnte, at 56-57. Sena-
tor Holmes testified that the sole purpose of the statute was
to return voluntary prayer to the public schools. For the
reasons expressed above, I would give little, if any, weight to
this sort of evidence of legislative intent. Nevertheless, the
text of the statute in light of its official legislative history
leaves little doubt that the purpose of this statute corre-
sponds to the purpose expressed by Senator Holmes at the
preliminary injunction hearing.

First, it is notable that Alabama already had a moment of
silence statute before it enacted § 16-1-20.1. See Ala. Code
§16-1-20 (Supp. 1984), quoted ante, at 40, n. 1. Appellees
do not challenge this statute—indeed, they concede its valid-
ity. See Brief for Appellees 2. The only significant addition
made by §16-1-20.1 is to specify expressly that voluntary
prayer is one of the authorized activities during a moment of
silence. Any doubt as to the legislative purpose of that addi-
tion is removed by the official legislative history. The sole
purpose reflected in the official history is “to return volun-
tary prayer to our public schools.” App. 50. Nor does any-
thing in the legislative history contradict an intent to encour-
age children to choose prayer over other alternatives during
the moment of silence. Given this legislative history, it is
not surprising that the State of Alabama conceded in the
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courts below that the purpose of the statute was to make
prayer part of daily classroom activity, and that both the Dis-
trict Court and the Court of Appeals concluded that the law’s
purpose was to encourage religious activity. See ante, at
57, n. 44. In light of the legislative history and the find-
ings of the courts below, I agree with the Court that the
State intended § 16-1-20.1 to convey a message that prayer
was the endorsed activity during the state-prescribed mo-
ment of silence.® While it is therefore unnecessary also to
determine the effect of the statute, Lynch, 465 U. S., at 690
(concurring opinion), it also seems likely that the message
actually conveyed to objective observers by §16-1-20.1 is
approval of the child who selects prayer over other alterna-
tives during a moment of silence.

Given this evidence in the record, candor requires us to
admit that this Alabama statute was intended to convey a
message of state encouragement and endorsement of reli-
gion. In Walz v. Tax Comm’n, 397 U. S., at 669, the Court
stated that the Religion Clauses of the First Amendment are
flexible enough to “permit religious exercise to exist with-
out sponsorship and without interference.” Alabama Code
§16-1-20.1 (Supp. 1984) does more than permit prayer to
occur during a moment of silence “without interference.” It

STHE CHIEF JUSTICE suggests that one consequence of the Court’s em-
phasis on the difference between § 16-1-20.1 and its predecessor statute
might be to render the Pledge of Allegiance unconstitutional because Con-
gress amended it in 1954 to add the words “under God.” Post, at 83. I
disagree. In my view, the words “under God” in the Pledge, as codified at
36 U. 8. C. §172, serve as an acknowledgment of religion with “the legiti-
mate secular purposes of solemnizing public occasions, [and] expressing
confidence in the future.” Lynch v. Donnelly, 465 U. S. 668, 693 (1984)
(concurring opinion).

I also disagree with THE CHIEF JUSTICE’s suggestion that the Court’s
opinion invalidates any moment of silence statute that includes the word
“prayer.” Post, at 85. As noted supra, at 73, “[elven if a statute speci-
fies that a student may choose to pray silently during a quiet moment, the
State has not thereby encouraged prayer over other specified alternatives.”
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endorses the decision to pray during a moment of silence, and
accordingly sponsors a religious exercise. For that reason, I
concur in the judgment of the Court.

II

In his dissenting opinion, post, at 91-106, JUSTICE REHN-
QUIST reviews the text and history of the First Amendment
Religion Clauses. His opinion suggests that a long line of
this Court’s decisions are inconsistent with the intent of the
drafters of the Bill of Rights. He urges the Court to correct
the historical inaccuracies in its past decisions by embracing
a far more restricted interpretation of the Establishment
Clause, an interpretation that presumably would permit vocal
group prayer in public schools. See generally R. Cord, Sepa-
ration of Church and State (1982).

The United States, in an amicus brief, suggests a less
sweeping modification of Establishment Clause principles.
In the Federal Government’s view, a state-sponsored mo-
ment of silence is merely an “accommodation” of the desire of
some public school children to practice their religion by pray-
ing silently. Such an accommodation is contemplated by the
First Amendment’s guarantee that the Government will not
prohibit the free exercise of religion. Because the moment
of silence implicates free exercise values, the United States
suggests that the Lemon-mandated inquiry into purpose
and effect should be modified. Brief for United States as
Amicus Curiae 22.

There is an element of truth and much helpful analysis in
each of these suggestions. Particularly when we are inter-
preting the Constitution, “a page of history is worth a volume
of logic.” New York Trust Co. v. Eisner, 256 U. S. 345, 349
(1921). Whatever the provision of the Constitution that is at
issue, I continue to believe that “fidelity to the notion of con-
stitutional—as opposed to purely judicial—limits on govern-
mental action requires us to impose a heavy burden on those
who claim that practices accepted when [the provision] was
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adopted are now constitutionally impermissible.” Tennessee
v. Garner, 471 U. S. 1, 26 (1985) (dissenting opinion). The
Court properly looked to history in upholding legislative
prayer, Marsh v. Chambers, 463 U. S. 783 (1983), property
tax exemptions for houses of worship, Walz v. Tax Comm’n,
supra, and Sunday closing laws, McGowan v. Maryland, 366
U. S. 420 (1961). As Justice Holmes once observed, “[ilf a
thing has been practised for two hundred years by common
consent, it will need a strong case for the Fourteenth Amend-
ment to affect it.” Jackman v. Rosenbaum Co., 260 U. S.
22, 31 (1922).

JUSTICE REHNQUIST does not assert, however, that the |
drafters of the First Amendment expressed a preference for
prayer in public schools, or that the practice of prayer in pub-
lic schools enjoyed uninterrupted government endorsement ‘
from the time of enactment of the Bill of Rights to the \'
present era. The simple truth is that free public education |
was virtually nonexistent in the late 18th century. See
Abington, 374 U. S., at 238, and n. 7 (BRENNAN, J., concur-
ring). Since there then existed few government-run schools,
it is unlikely that the persons who drafted the First Amend-
ment, or the state legislators who ratified it, anticipated
the problems of interaction of church and state in the public
schools. Sky, The Establishment Clause, the Congress, and
the Schools: An Historical Perspective, 52 Va. L. Rev. 1395,
1403-1404 (1966). Even at the time of adoption of the Four-
teenth Amendment, education in Southern States was still
primarily in private hands, and the movement toward free
public schools supported by general taxation had not taken
hold. Brown v. Board of Education, 347 U. S. 483, 489-490
(1954).

This uncertainty as to the intent of the Framers of the
Bill of Rights does not mean we should ignore history for
guidance on the role of religion in public education. The
Court has not done so. See, e. g., Illinois ex rel. McCollum
v. Board of Education, 333 U. S. 203, 212 (1948) (Frank-
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furter, J., concurring). When the intent of the Framers is
unclear, I believe we must employ both history and reason in
our analysis. The primary issue raised by JUSTICE REHN-
QUIST’s dissent is whether the historical fact that our Presi-
dents have long called for public prayers of Thanks should
be dispositive on the constitutionality of prayer in public
schools.® I think not. At the very least, Presidential Proc-
lamations are distinguishable from school prayer in that they
are received in a noncoercive setting and are primarily di-
rected at adults, who presumably are not readily susceptible
to unwilling religious indoetrination. This Court’s decisions
have recognized a distinction when government-sponsored re-
ligious exercises are directed at impressionable children who
are required to attend school, for then government endorse-
ment is much more likely to result in coerced religious be-
liefs. See, e. g., Marsh v. Chambers, supra, at 792; Tilton
v. Richardson, 403 U. S., at 686. Although history provides
a touchstone for constitutional problems, the Establishment
Clause concern for religious liberty is dispositive here.

The element of truth in the United States’ arguments, I
believe, lies in the suggestion that Establishment Clause
analysis must comport with the mandate of the Free Exer-
cise Clause that government make no law prohibiting the free
exercise of religion. Our cases have interpreted the Free
Exercise Clause to compel the government to exempt per-
sons from some generally applicable government require-
ments so as to permit those persons to freely exercise their
religion. See, e. g., Thomas v. Review Board of the Indiana
Employment Security Division, 450 U. S. 707 (1981); Wis-
consin v. Yoder, 406 U. S. 205 (1972); Sherbert v. Verner, 374

‘Even assuming a taxpayer could establish standing to challenge such a
practice, see Valley Forge Christian College v. Americans United for
Separation of Church and State, Inc., 454 U. S. 464 (1982), these Presi-
dential Proclamations would probably withstand Establishment Clause
scrutiny given their long history. See Marsh v. Chambers, 463 U. S. 783
(1983).



82 OCTOBER TERM, 1984

O’CONNOR, J., concurring in judgment 472 U. 8.

U. S. 398 (1963). Even where the Free Exercise Clause
does not compel the government to grant an exemption, the
Court has suggested that the government in some circum-
stances may voluntarily choose to exempt religious observers
without violating the Establishment Clause. See, e. g., Gil-
lette v. United States, 401 U. S. 437, 453 (1971); Braunfeld v.
Brown, 366 U. S. 599 (1961). The challenge posed by the
United States’ argument is how to define the proper Estab-
lishment Clause limits on voluntary government efforts to fa-
cilitate the free exercise of religion. On the one hand, a rigid
application of the Lemon test would invalidate legislation
exempting religious observers from generally applicable gov-
ernment obligations. By definition, such legislation has a
religious purpose and effect in promoting the free exercise of
religion. On the other hand, judicial deference to all legisla-
tion that purports to facilitate the free exercise of religion
would completely vitiate the Establishment Clause. Any
statute pertaining to religion can be viewed as an “accommo-
dation” of free exercise rights. Indeed, the statute at issue
in Lemon, which provided salary supplements, textbooks,
and instructional materials to Pennsylvania parochial schools,
can be viewed as an accommodation of the religious beliefs
of parents who choose to send their children to religious
schools.

It is obvious that either of the two Religion Clauses, “if
expanded to a logical extreme, would tend to clash with the
other.” Walz, 397 U. S., at 668-669. The Court has long
exacerbated the conflict by calling for government “neutral-
ity” toward religion. See, e. g., Committee for Public Edu-
cation & Religious Liberty v. Nyquist, 413 U. S. 756 (1973),
Board of Education v. Allen, 392 U. S. 236 (1968). It is dif-
ficult to square any notion of “complete neutrality,” ante, at
60, with the mandate of the Free Exercise Clause that gov-
ernment must sometimes exempt a religious observer from
an otherwise generally applicable obligation. A government
that confers a benefit on an explicitly religious basis is not
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neutral toward religion. See Welsh v. United States, 398
U. S. 333, 372 (1970) (WHITE, J., dissenting).

The solution to the conflict between the Religion Clauses
lies not in “neutrality,” but rather in identifying workable lim-
its to the government’s license to promote the free exercise of
religion. The text of the Free Exercise Clause speaks of laws
that prohibit the free exercise of religion. On its face, the
Clause is directed at government interference with free exer-
cise. Given that concern, one can plausibly assert that gov-
ernment pursues Free Exercise Clause values when it lifts a
government-imposed burden on the free exercise of religion.
If a statute falls within this category, then the standard
Establishment Clause test should be modified accordingly.
It is disingenuous to look for a purely secular purpose when
the manifest objective of a statute is to facilitate the free
exercise of religion by lifting a government-imposed burden.
Instead, the Court should simply acknowledge that the re-
ligious purpose of such a statute is legitimated by the Free
Exercise Clause. I would also go further. In assessing the
effect of such a statute—that is, in determining whether the
statute conveys the message of endorsement of religion or a
particular religious belief—courts should assume that the “ob-
Jjective observer,” supra, at 76, is acquainted with the Free
Exercise Clause and the values it promotes. Thus individual
perceptions, or resentment that a religious observer is ex-
empted from a particular government requirement, would be
entitled to little weight if the Free Exercise Clause strongly
supported the exemption.

While this “accommodation” analysis would help reconcile
our Free Exercise and Establishment Clause standards, it
would not save Alabama’s moment of silence law. If we
assume that the religious activity that Alabama seeks to
protect is silent prayer, then it is difficult to discern any state-
imposed burden on that activity that is lifted by Alabama
Code §16-1-20.1 (Supp. 1984). No law prevents a student
who is so inclined from praying silently in public schools.
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Moreover, state law already provided a moment of silence to
these appellees irrespective of §16-1-20.1. See Ala. Code
§16-1-20 (Supp. 1984). Of course, the State might argue
that § 16—1-20.1 protects not silent prayer, but rather group
silent prayer under state sponsorship. Phrased in these
terms, the burden lifted by the statute is not one imposed by
the State of Alabama, but by the Establishment Clause as in-
terpreted in Engel and Abington. In my view, it is beyond
the authority of the State of Alabama to remove burdens
imposed by the Constitution itself. I conclude that the Ala-
bama statute at issue today lifts no state-imposed burden on
the free exercise of religion, and accordingly cannot properly
be viewed as an accommodation statute.

III

The Court does not hold that the Establishment Clause is
so hostile to religion that it precludes the States from afford-
ing schoolchildren an opportunity for voluntary silent prayer.
To the contrary, the moment of silence statutes of many
States should satisfy the Establishment Clause standard we
have here applied. The Court holds only that Alabama has
intentionally crossed the line between creating a quiet mo-
ment during which those so inclined may pray, and affirma-
tively endorsing the particular religious practice of prayer.
This line may be a fine one, but our precedents and the
principles of religious liberty require that we draw it. In
my view, the judgment of the Court of Appeals must be
affirmed.

CHIEF JUSTICE BURGER, dissenting.

Some who trouble to read the opinions in these cases will
find it ironic—perhaps even bizarre—that on the very day we
heard arguments in the cases, the Court’s session opened
with an invocation for Divine protection. Across the park a
few hundred yards away, the House of Representatives and
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the Senate regularly open each session with a prayer. These
legislative prayers are not just one minute in duration, but
are extended, thoughtful invocations and prayers for Divine
guidance. They are given, as they have been since 1789,
by clergy appointed as official chaplains and paid from the
Treasury of the United States. Congress has also provided
chapels in the Capitol, at public expense, where Members
and others may pause for prayer, meditation—or a moment
of silence.

Inevitably some wag is bound to say that the Court’s hold-
ing today reflects a belief that the historic practice of the
Congress and this Court is justified because members of the
Judiciary and Congress are more in need of Divine guidance
than are schoolchildren. Still others will say that all this
controversy is “much ado about nothing,” since no power on
earth—including this Court and Congress—can stop any
teacher from opening the schoolday with a moment of silence
for pupils to meditate, to plan their day—or to pray if they
voluntarily elect to do so.

I make several points about today’s curious holding.

(a) It makes no sense to say that Alabama has “endorsed
prayer” by merely enacting a new statute “to specify ex-
pressly that voluntary prayer is one of the authorized activi-
ties during a moment of silence,” ante, at 77 (O’CONNOR, J.,
concurring in judgment) (emphasis added). To suggest that
a moment-of-silence statute that includes the word “prayer”
unconstitutionally endorses religion, while one that simply
provides for a moment of silence does not, manifests not neu-
trality but hostility toward religion. For decades our opin-
ions have stated that hostility toward any religion or toward
all religions is as much forbidden by the Constitution as is an
official establishment of religion. The Alabama Legislature
has no more “endorsed” religion than a state or the Congress
does when it provides for legislative chaplains, or than this
Court does when it opens each session with an invocation to
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God. Today’s decision recalls the observations of Justice
Goldberg:

“[Ulntutored devotion to the concept of neutrality can
lead to invocation or approval of results which partake
not simply of that noninterference and noninvolvement
with the religious which the Constitution commands, but
of a brooding and pervasive dedication to the secular
and a passive, or even active, hostility to the religious.
Such results are not only not compelled by the Constitu-
tion, but, it seems to me, are prohibited by it.” Abing-
ton School District v. Schempp, 374 U. S. 203, 306 (1963)
(concurring opinion).

(b) The inexplicable aspect of the foregoing opinions, how-
ever, is what they advance as support for the holding con-
cerning the purpose of the Alabama Legislature. Rather
than determining legislative purpose from the face of the
statute as a whole,' the opinions rely on three factors in
concluding that the Alabama Legislature had a “wholly reli-
gious” purpose for enacting the statute under review, Ala.
Code § 16—-1-20.1 (Supp. 1984): (i) statements of the statute’s
sponsor, (ii) admissions in Governor James’ answer to the
second amended complaint, and (iii) the difference between
§16-1-20.1 and its predecessor statute.

Curiously, the opinions do not mention that all of the
sponsor’s statements relied upon—including the statement
“inserted” into the Senate Journal—were made after the leg-
islature had passed the statute; indeed, the testimony that
the Court finds critical was given well over a year after the
statute was enacted. As even the appellees concede, see
Brief for Appellees 18, there is not a shred of evidence that

' The foregoing opinions likewise completely ignore the statement of pur-
pose that accompanied the moment-of-silence bill throughout the legisla-
tive process: “To permit a period of silence to be observed for the purpose
of meditation or voluntary prayer at the commencement of the first class of
each day in all public schools.” 1981 Ala. Senate J. 14 (emphasis added).
See also id., at 150, 307, 410, 535, 938, 967.
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the legislature as a whole shared the sponsor’s motive or that
a majority in either house was even aware of the sponsor’s
view of the bill when it was passed. The sole relevance of
the sponsor’s statements, therefore, is that they reflect the
personal, subjective motives of a single legislator. No case
in the 195-year history of this Court supports the disconcert-
ing idea that postenactment statements by individual legis-
lators are relevant in determining the constitutionality of
legislation.

Even if an individual legislator’s after-the-fact statements
could rationally be considered relevant, all of the opinions fail
to mention that the sponsor also testified that one of his pur-
poses in drafting and sponsoring the moment-of-silence bill
was to clear up a widespread misunderstanding that a school-
child is legally prohibited from engaging in silent, individual
prayer once he steps inside a public school building. See
App. 53-54. That testimony is at least as important as the
statements the Court relies upon, and surely that testimony
manifests a permissible purpose.

The Court also relies on the admissions of Governor James’
answer to the second amended complaint. Strangely, how-
ever, the Court neglects to mention that there was no trial
bearing on the constitutionality of the Alabama statutes; trial
became unnecessary when the District Court held that the
Establishment Clause does not apply to the states.? The
absence of a trial on the issue of the constitutionality of
§16-1-20.1 is significant because the answer filed by the
State Board and Superintendent of Education did not make
the same admissions that the Governor’s answer made. See
1 Record 187. The Court cannot know whether, if these
cases had been tried, those state officials would have offered
evidence to contravene appellees’ allegations concerning
legislative purpose. Thus, it is completely inappropriate
to accord any relevance to the admissions in the Governor’s
answer.

*The four days of trial to which the Court refers concerned only the
alleged practices of vocal, group prayer in the classroom.
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The several preceding opinions conclude that the principal
difference between §16-1-20.1 and its predecessor statute
proves that the sole purpose behind the inclusion of the
phrase “or voluntary prayer” in § 16-1-20.1 was to endorse
and promote prayer. This reasoning is simply a subtle way
of focusing exclusively on the religious component of the
statute rather than examining the statute as a whole. Such
logic—if it can be called that—would lead the Court to hold,
for example, that a state may enact a statute that provides
reimbursement for bus transportation to the parents of all
schoolchildren, but may not add parents of parochial school
students to an existing program providing reimbursement for
parents of public school students. Congress amended the
statutory Pledge of Allegiance 31 years ago to add the words
“under God.” Act of June 14, 1954, Pub. L. 396, 68 Stat.
249. Do the several opinions in support of the judgment
today render the Pledge unconstitutional? That would be
the consequence of their method of focusing on the difference
between § 16—1-20.1 and its predecessor statute rather than
examining § 16-1-20.1 as a whole.®* Any such holding would
of course make a mockery of our decisionmaking in Estab-
lishment Clause cases. And even were the Court’s method
correct, the inclusion of the words “or voluntary prayer” in
§16-1-20.1 is wholly consistent with the clearly permissible
purpose of clarifying that silent, voluntary prayer is not
forbidden in the public school building.*

*The House Report on the legislation amending the Pledge states that
the purpose of the amendment was to affirm the principle that “our people
and our Government [are dependent] upon the moral directions of the
Creator.” H. R. Rep. No. 1693, 83d Cong., 2d Sess., 2 (1954). If this
is simply “acknowledgment,” not “endorsement,” of religion, see ante, at
78, n. 5 (O’CONNOR, J., concurring in judgment), the distinction is far too
infinitesimal for me to grasp.

*The several opinions suggest that other similar statutes may survive
today’s decision. See ante, at 59; ante, at 62 (POWELL, J., concurring);
ante, at 78, n. 5 (O’CONNOR, J., concurring in judgment). If this is true,
these opinions become even less comprehensible, given that the Court
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(¢) The Court’s extended treatment of the “test” of Lemon
v. Kurtzman, 403 U. S. 602 (1971), suggests a naive pre-
occupation with an easy, bright-line approach for addressing
constitutional issues. We have repeatedly cautioned that
Lemon did not establish a rigid caliper capable of resolving
every Establishment Clause issue, but that it sought only to
provide “signposts.” “In each [Establishment Clause] case,
the inquiry calls for line-drawing; no fixed, per se rule can
be framed.” Lymnch v. Donnelly, 465 U. S. 668, 678 (1984).
In any event, our responsibility is not to apply tidy formulas
by rote; our duty is to determine whether the statute or prac-
tice at issue is a step toward establishing a state religion.
Given today’s decision, however, perhaps it is understand-
able that the opinions in support of the judgment all but
ignore the Establishment Clause itself and the concerns that
underlie it.

(d) The notion that the Alabama statute is a step toward
creating an established church borders on, if it does not tres-
pass into, the ridiculous. The statute does not remotely
threaten religious liberty; it affirmatively furthers the values
of religious freedom and tolerance that the Establishment
Clause was designed to protect. Without pressuring those
who do not wish to pray, the statute simply creates an oppor-
tunity to think, to plan, or to pray if one wishes—as Congress
does by providing chaplains and chapels. It accommodates
the purely private, voluntary religious choices of the individ-
ual pupils who wish to pray while at the same time creating a
time for nonreligious reflection for those who do not choose to
pray. The statute also provides a meaningful opportunity
for schoolchildren to appreciate the absolute constitutional
right of each individual to worship and believe as the indi-
vidual wishes. The statute “endorses” only the view that
the religious observances of others should be tolerated and,

holds this statute invalid when there is no legitimate evidence of “imper-
missible” purpose; there could hardly be less evidence of “impermissible”
purpose than was shown in these cases.
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where possible, accommodated. If the government may not
accommodate religious needs when it does so in a wholly
neutral and noncoercive manner, the “benevolent neutrality”
that we have long considered the correct constitutional stand-
ard will quickly translate into the “callous indifference” that
the Court has consistently held the Establishment Clause
does not require.

The Court today has ignored the wise admonition of Justice
Goldberg that “the measure of constitutional adjudication is
the ability and willingness to distinguish between real threat
and mere shadow.” Abington School District v. Schempp,
374 U. S., at 308 (concurring opinion). The innocuous stat-
ute that the Court strikes down does not even rise to the
level of “mere shadow.” JUSTICE O’CONNOR paradoxically
acknowledges: “It is difficult to discern a serious threat to
religious liberty from a room of silent, thoughtful school-
children.” Amnte, at 73.> I would add to that, “even if they
choose to pray.”

The mountains have labored and brought forth a mouse.®

JUSTICE WHITE, dissenting.

For the most part agreeing with the opinion of THE CHIEF
JUSTICE, I dissent from the Court’s judgment invalidating
Ala. Code §16-1-20.1 (Supp. 1984). Because I do, it is ap-
parent that in my view the First Amendment does not pro-
scribe either (1) statutes authorizing or requiring in so many
words a moment of silence before classes begin or (2) a stat-
ute that provides, when it is initially passed, for a moment of
silence for meditation or prayer. As I read the filed opin-

The principal plaintiff in this action has stated: “‘I probably wouldn’t
have brought the suit just on the silent meditation or prayer statute . . . .
If that’s all that existed, that wouldn’t have caused me much concern, un-
less it was implemented in a way that suggested prayer was the preferred
activity.”” Malone, Prayers for Relief, 71 A. B. A. J. 61, 62, col. 1 (Apr.
1985) (quoting Ishmael Jaffree).
®Horace, Epistles, bk. IIT (Ars Poetica), line 139.
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ions, a majority of the Court would approve statutes that
provided for a moment of silence but did not mention prayer.
But if a student asked whether he could pray during that
moment, it is difficult to believe that the teacher could not
answer in the affirmative. If that is the case, I would not
invalidate a statute that at the outset provided the legisla-
tive answer to the question “May I pray?” This is so even
if the Alabama statute is infirm, which I do not believe it is,
because of its peculiar legislative history.

I appreciate JUSTICE REHNQUIST’s explication of the
history of the Religion Clauses of the First Amendment.
Against that history, it would be quite understandable if we
undertook to reassess our cases dealing with these Clauses,
particularly those dealing with the Establishment Clause.
Of course, I have been out of step with many of the Court’s
decisions dealing with this subject matter, and it is thus not
surprising that I would support a basic reconsideration of
our precedents.

JUSTICE REHNQUIST, dissenting.

Thirty-eight years ago this Court, in Everson v. Board of
Education, 330 U. S. 1, 16 (1947), summarized its exegesis of
Establishment Clause doctrine thus:

“In the words of Jefferson, the clause against establish-
ment of religion by law was intended to erect ‘a wall of
separation between church and State.” Reynolds v.
United States, [98 U. S. 145, 164 (1879)].”

This language from Reynolds, a case involving the Free Ex-
ercise Clause of the First Amendment rather than the Estab-
lishment Clause, quoted from Thomas Jefferson’s letter to
the Danbury Baptist Association the phrase “I contemplate
with sovereign reverence that act of the whole American
people which declared that their legislature should ‘make no
law respecting an establishment of religion, or prohibiting
the free exercise thereof,” thus building a wall of separation
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between church and State.” 8 Writings of Thomas Jefferson
113 (H. Washington ed. 1861).

It is impossible to build sound constitutional doctrine upon
a mistaken understanding of constitutional history, but un-
fortunately the Establishment Clause has been expressly
freighted with Jefferson’s misleading metaphor for nearly 40
vears. Thomas Jefferson was of course in France at the time
the constitutional Amendments known as the Bill of Rights
were passed by Congress and ratified by the States. His
letter to the Danbury Baptist Association was a short note
of courtesy, written 14 years after the Amendments were
passed by Congress. He would seem to any detached ob-
server as a less than ideal source of contemporary history
as to the meaning of the Religion Clauses of the First
Amendment.

Jefferson’s fellow Virginian, James Madison, with whom he
was joined in the battle for the enactment of the Virginia
Statute of Religious Liberty of 1786, did play as large a part
as anyone in the drafting of the Bill of Rights. He had two
advantages over Jefferson in this regard: he was present
in the United States, and he was a leading Member of the
First Congress. But when we turn to the record of the pro-
ceedings in the First Congress leading up to the adoption
of the Establishment Clause of the Constitution, including
Madison’s significant contributions thereto, we see a far dif-
ferent picture of its purpose than the highly simplified “wall
of separation between church and State.”

During the debates in the Thirteen Colonies over ratifica-
tion of the Constitution, one of the arguments frequently
used by opponents of ratification was that without a Bill of
Rights guaranteeing individual liberty the new general Gov-

' Reynolds is the only authority cited as direct precedent for the “wall of
separation theory.” 330 U. S., at 16. Reynolds is truly inapt; it dealt
with a Mormon’s Free Exercise Clause challenge to a federal polygamy
law.

—
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ernment carried with it a potential for tyranny. The typical
response to this argument on the part of those who favored
ratification was that the general Government established by
the Constitution had only delegated powers, and that these
“delegated powers were so limited that the Government would
have no occasion to violate individual liberties. This re-
sponse satisfied some, but not others, and of the 11 Colonies
which ratified the Constitution by early 1789, 5 proposed
one or another amendments guaranteeing individual liberty.
Three—New Hampshire, New York, and Virginia—included
in one form or another a declaration of religious freedom.
See 3 J. Elliot, Debates on the Federal Constitution 659
(1891); 1 id., at 328. Rhode Island and North Carolina flatly
refused to ratify the Constitution in the absence of amend-
ments in the nature of a Bill of Rights. 11d., at 334; 4 1d., at
244. Virginia and North Carolina proposed identical guaran-
. tees of religious freedom:

“[A]Jll men have an equal, natural and unalienable right
to the free exercise of religion, according to the dictates
of conscience, and . .. no particular religious sect or
society ought to be favored or established, by law, in
preference to others.” 3 1id., at 659; 4 id., at 244.2

On June 8, 1789, James Madison rose in the House of
Representatives and “reminded the House that this was the
day that he had heretofore named for bringing forward
amendments to the Constitution.” 1 Annals of Cong. 424.
Madison’s subsequent remarks in urging the House to adopt
his drafts of the proposed amendments were less those of
a dedicated advocate of the wisdom of such measures than
those of a prudent statesman seeking the enactment of meas-

*The New York and Rhode Island proposals were quite similar. They
stated that no particular “religious sect or society ought to be favored or
established by law in preference to others.” 1 Elliot’s Debates, at 328;
ud., at 334.

i
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ures sought by a number of his fellow citizens which could

surely do no harm and might do a great deal of good. He

said, inter alia:
“It appears to me that this House is bound by every
motive of prudence, not to let the first session pass over
without proposing to the State Legislatures, some things
to be incorporated into the Constitution, that will render
it as acceptable to the whole people of the United States,
as it has been found acceptable to a majority of them. I
wish, among other reasons why something should be
done, that those who had been friendly to the adoption of
this Constitution may have the opportunity of proving to
those who were opposed to it that they were as sincerely
devoted to liberty and a Republican Government, as
those who charged them with wishing the adoption of
this Constitution in order to lay the foundation of an
aristocracy or despotism. It will be a desirable thing to
extinguish from the bosom of every member of the com-
munity, any apprehensions that there are those among
his countrymen who wish to deprive them of the liberty
for which they valiantly fought and honorably bled.
And if there are amendments desired of such a nature as
will not injure the Constitution, and they can be in-
grafted so as to give satisfaction to the doubting part of
our fellow-citizens, the friends of the Federal Govern-
ment will evince that spirit of deference and concession
for which they have hitherto been distinguished.” Id.,
at 431-432.

The language Madison proposed for what ultimately be-
came the Religion Clauses of the First Amendment was this:

“The civil rights of none shall be abridged on account of
religious belief or worship, nor shall any national religion
be established, nor shall the full and equal rights of con-
science be in any manner, or on any pretext, infringed.”
Id., at 434.
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On the same day that Madison proposed them, the amend-
“ ments which formed the basis for the Bill of Rights were
1 referred by the House to a Committee of the Whole, and

after several weeks’ delay were then referred to a Select
Committee consisting of Madison and 10 others. The Com-
mittee revised Madison’s proposal regarding the establish-
ment of religion to read:

“[N]o religion shall be established by law, nor shall the
equal rights of conscience be infringed.” Id., at 729.

The Committee’s proposed revisions were debated in the
House on August 15, 1789. The entire debate on the Reli-
gion Clauses is contained in two full columns of the “Annals,”
and does not seem particularly illuminating. See id., at
729-731. Representative Peter Sylvester of New York ex-
pressed his dislike for the revised version, because it might
have a tendency “to abolish religion altogether.” Represent-
ative John Vining suggested that the two parts of the sen-
tence be transposed; Representative Elbridge Gerry thought
the language should be changed to read “that no religious
doctrine shall be established by law.” Id., at 729. Roger
Sherman of Connecticut had the traditional reason for oppos-
ing provisions of a Bill of Rights—that Congress had no
delegated authority to “make religious establishments”—and
therefore he opposed the adoption of the amendment. Rep-
resentative Daniel Carroll of Maryland thought it desirable to
adopt the words proposed, saying “[h]e would not contend
with gentlemen about the phraseology, his object was to
secure the substance in such a manner as to satisfy the
wishes of the honest part of the community.”

Madison then spoke, and said that “he apprehended the
meaning of the words to be, that Congress should not estab-
lish a religion, and enforce the legal observation of it by law,
nor compel men to worship God in any manner contrary to
their conscience.” Id., at 730. He said that some of the
state conventions had thought that Congress might rely on

;
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the Necessary and Proper Clause to infringe the rights of
conscience or to establish a national religion, and “to prevent
these effects he presumed the amendment was intended, and
he thought it as well expressed as the nature of the language
would admit.” Ibid.

Representative Benjamin Huntington then expressed the
view that the Committee’s language might “be taken in such
latitude as to be extremely hurtful to the cause of religion.
He understood the amendment to mean what had been
expressed by the gentleman from Virginia; but others might
find it convenient to put another construction upon it.”
Huntington, from Connecticut, was concerned that in the
New England States, where state-established religions were
the rule rather than the exception, the federal courts might
not be able to entertain claims based upon an obligation
under the bylaws of a religious organization to contribute to
the support of a minister or the building of a place of worship.
He hoped that “the amendment would be made in such a way
as to secure the rights of conscience, and a free exercise of
the rights of religion, but not to patronise those who pro-
fessed no religion at all.” Id., at 730-731.

Madison responded that the insertion of the word “na-
tional” before the word “religion” in the Committee version
should satisfy the minds of those who had eriticized the lan-
guage. “He believed that the people feared one sect might
obtain a pre-eminence, or two combine together, and estab-
lish a religion to which they would compel others to conform.
He thought that if the word ‘national’ was introduced, it
would point the amendment directly to the object it was
intended to prevent.” Id., at 731. Representative Samuel
Livermore expressed himself as dissatisfied with Madison’s
proposed amendment, and thought it would be better if the
Committee language were altered to read that “Congress
shall make no laws touching religion, or infringing the rights
of conscience.” Ibid.

Representative Gerry spoke in opposition to the use of the
word “national” because of strong feelings expressed during
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the ratification debates that a federal government, not a
national government, was created by the Constitution.
Madison thereby withdrew his proposal but insisted that his
reference to a “national religion” only referred to a national

~ establishment and did not mean that the Goverment was a

national one. The question was taken on Representative
Livermore’s motion, which passed by a vote of 31 for and 20
against. Ibid.

The following week, without any apparent debate, the
House voted to alter the language of the Religion Clauses to
read “Congress shall make no law establishing religion, or to
prevent the free exercise thereof, or to infringe the rights of
conscience.” Id., at 766. The floor debates in the Senate
were secret, and therefore not reported in the Annals. The
Senate on September 3, 1789, considered several different
forms of the Religion Amendment, and reported this lan-
guage back to the House:

“Congress shall make no law establishing articles of faith
or a mode of worship, or prohibiting the free exercise of
religion.” C. Antieau, A. Downey, & E. Roberts, Free-
dom From Federal Establishment 130 (1964).

The House refused to accept the Senate’s changes in the
Bill of Rights and asked for a conference; the version which
emerged from the conference was that which ultimately
found its way into the Constitution as a part of the First
Amendment.

“Congress shall make no law respecting an estab-
lishment of religion, or prohibiting the free exercise
thereof.”

The House and the Senate both accepted this language on
successive days, and the Amendment was proposed in this
form.

On the basis of the record of these proceedings in the
House of Representatives, James Madison was undoubtedly
the most important architect among the Members of the
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House of the Amendments which became the Bill of Rights,
but it was James Madison speaking as an advocate of sensible
legislative compromise, not as an advocate of incorporating
the Virginia Statute of Religious Liberty into the United
States Constitution. During the ratification debate in the
Virginia Convention, Madison had actually opposed the idea
of any Bill of Rights. His sponsorship of the Amendments in
the House was obviously not that of a zealous believer in the
necessity of the Religion Clauses, but of one who felt it might
do some good, could do no harm, and would satisfy those who
had ratified the Constitution on the condition that Congress
propose a Bill of Rights.® His original language “nor shall
any national religion be established” obviously does not con-
form to the “wall of separation” between church and State
idea which latter-day commentators have ascribed to him.
His explanation on the floor of the meaning of his language—
“that Congress should not establish a religion, and enforce
the legal observation of it by law” is of the same ilk. When
he replied to Huntington in the debate over the proposal
which came from the Select Committee of the House, he
urged that the language “no religion shall be established by
law” should be amended by inserting the word “national” in
front of the word “religion.”

It seems indisputable from these glimpses of Madison’s
thinking, as reflected by actions on the floor of the House in k
1789, that he saw the Amendment as designed to prohibit the
establishment of a national religion, and perhaps to prevent
discrimination among sects. He did not see it as requiring
neutrality on the part of government between religion and
irreligion. Thus the Court’s opinion in Everson—while cor-
rect in bracketing Madison and Jefferson together in their
exertions in their home State leading to the enactment of the

®In a letter he sent to Jefferson in France, Madison stated that he did
not see much importance in a Bill of Rights but he planned to support it
because it was “anxiously desired by others . . . [and] it might be of use,
and if properly executed could not be of disservice.” 5 Writings of James ‘1
Madison 271 (G. Hunt ed. 1904). |

.
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Virginia Statute of Religious Liberty—is totally incorrect in

suggesting that Madison carried these views onto the floor

of the United States House of Representatives when he

proposed the language which would ultimately become the
- Bill of Rights.

The repetition of this error in the Court’s opinion in Ill:-
nois ex rel. McCollum v. Board of Education, 333 U. S. 203
(1948), and, inter alia, Engel v. Vitale, 370 U. S. 421 (1962),
does not make it any sounder historically. Finally, in Abing-

| ton School District v. Schempp, 374 U. S. 203, 214 (1963), the

Court made the truly remarkable statement that “the views
‘ of Madison and Jefferson, preceded by Roger Williams, came
| to be incorporated not only in the Federal Constitution but
‘ likewise in those of most of our States” (footnote omitted).

On the basis of what evidence we have, this statement is
| demonstrably incorrect as a matter of history.* And its rep-
i etition in varying forms in succeeding opinions of the Court
' can give it no more authority than it possesses as a matter of
* fact; stare decisis may bind courts as to matters of law, but it
cannot bind them as to matters of history.

None of the other Members of Congress who spoke during
the August 15th debate expressed the slightest indication
that they thought the language before them from the Select
Committee, or the evil to be aimed at, would require that the
\ Government be absolutely neutral as between religion and
| irreligion. The evil to be aimed at, so far as those who spoke
were concerned, appears to have been the establishment of a
national church, and perhaps the preference of one religious
sect over another; but it was definitely not concerned about
whether the Government might aid all religions evenhand-
edly. If one were to follow the advice of JUSTICE BRENNAN,
concurring in Abington School District v. Schempp, supra,
at 236, and construe the Amendment in the light of what par-

! State establishments were prevalent throughout the late 18th and early
19th centuries. See Mass. Const. of 1780, Part 1, Art. III; N. H. Const.
of 1784, Art. VI; Md. Declaration of Rights of 1776, Art. XXXIII; R. L.
Charter of 1633 (superseded 1842).

R R S S
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ticular “practices . . . challenged threaten those consequences
which the Framers deeply feared; whether, in short, they
tend to promote that type of interdependence between reli-
gion and state which the First Amendment was designed to
prevent,” one would have to say that the First Amendment
Establishment Clause should be read no more broadly than
to prevent the establishment of a national religion or the
governmental preference of one religious sect over another.

The actions of the First Congress, which reenacted the
Northwest Ordinance for the governance of the Northwest
Territory in 1789, confirm the view that Congress did not
mean that the Government should be neutral between reli-
gion and irreligion. The House of Representatives took up
the Northwest Ordinance on the same day as Madison intro-
duced his proposed amendments which became the Bill of
Rights; while at that time the Federal Government was of
course not bound by draft amendments to the Constitution
which had not yet been proposed by Congress, say nothing of
ratified by the States, it seems highly unlikely that the House
of Representatives would simultaneously consider proposed
amendments to the Constitution and enact an important piece
of territorial legislation which conflicted with the intent of
those proposals. The Northwest Ordinance, 1 Stat. 50, re-
enacted the Northwest Ordinance of 1787 and provided that
“[r]eligion, morality, and knowledge, being necessary to good
government and the happiness of mankind, schools and the
means of education shall forever be encouraged.” Id., at
52, n. (a). Land grants for schools in the Northwest Terri-
tory were not limited to public schools. It was not until 1845
that Congress limited land grants in the new States and Ter-
ritories to nonsectarian schools. 5 Stat. 788; C. Antieau,
A. Downey, & E. Roberts, Freedom From Federal Estab-
lishment 163 (1964).

On the day after the House of Representatives voted to
adopt the form of the First Amendment Religion Clauses
which was ultimately proposed and ratified, Representative
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Elias Boudinot proposed a resolution asking President
George Washington to issue a Thanksgiving Day Proclama-
tion. Boudinot said he “could not think of letting the session
pass over without offering an opportunity to all the citizens of
the United States of joining with one voice, in returning to
 Almighty God their sincere thanks for the many blessings he
had poured down upon them.” 1 Annals of Cong. 914 (1789).
Representative Aedanas Burke objected to the resolution be-
cause he did not like “this mimicking of European customs”;
Representative Thomas Tucker objected that whether or not
the people had reason to be satisfied with the Constitution
was something that the States knew better than the Con-
gress, and in any event “it is a religious matter, and, as such,
is proscribed to us.” Id., at 915. Representative Sherman
supported the resolution “not only as a laudable one in itself,
but as warranted by a number of precedents in Holy Writ: for
instance, the solemn thanksgivings and rejoicings which took
place in the time of Solomon, after the building of the temple,
was a case in point. This example, he thought, worthy of
Christian imitation on the present occasion . . . .” Ibid.

Boudinot’s resolution was carried in the affirmative on Sep-
tember 25, 1789. Boudinot and Sherman, who favored the
Thanksgiving Proclamation, voted in favor of the adoption
of the proposed amendments to the Constitution, including
the Religion Clauses; Tucker, who opposed the Thanksgiving
Proclamation, voted against the adoption of the amendments
which became the Bill of Rights.

Within two weeks of this action by the House, George
Washington responded to the Joint Resolution which by now
had been changed to include the language that the President
“recommend to the people of the United States a day of
public thanksgiving and prayer, to be observed by acknowl-
edging with grateful hearts the many and signal favors of
Almighty God, especially by affording them an opportunity
peaceably to establish a form of government for their safety
and happiness.” 1 J. Richardson, Messages and Papers of
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the Presidents, 1789-1897, p. 64 (1897). The Presidential
Proclamation was couched in these words:

“Now, therefore, I do recommend and assign Thurs-
day, the 26th day of November next, to be devoted by
the people of these States to the service of that great and
glorious Being who is the beneficent author of all the
good that was, that is, or that will be; that we may then
all unite in rendering unto Him our sincere and humble
thanks for His kind care and protection of the people of
this country previous to their becoming a nation; for the
signal and manifold mercies and the favorable inter-
positions of His providence in the course and conclusion
of the late war; for the great degree of tranquillity,
union, and plenty which we have since enjoyed; for the
peaceable and rational manner in which we have been
enabled to establish constitutions of government for our
safety and happiness, and particularly the national one
now lately instituted; for the civil and religious liberty
with which we are blessed, and the means we have of ac-
quiring and diffusing useful knowledge; and, in general,
for all the great and various favors which He has been
pleased to confer upon us.

“And also that we may then unite in most humbly of-
fering our prayers and supplications to the great Lord
and Ruler of Nations, and beseech Him to pardon our na-
tional and other transgressions; to enable us all, whether
in public or private stations, to perform our several and
relative duties properly and punctually; to render our
National Government a blessing to all the people by
constantly being a Government of wise, just, and con-
stitutional laws, discreetly and faithfully executed and
obeyed; to protect and guide all sovereigns and nations
(especially such as have shown kindness to us), and to
bless them with good governments, peace, and concord;
to promote the knowledge and practice of true religion
and virtue, and the increase of science among them and
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us; and, generally, to grant unto all mankind such a

degree of temporal prosperity as He alone knows to be
best.” Ibid.

George Washington, John Adams, and James Madison all
issued Thanksgiving Proclamations; Thomas Jefferson did
not, saying:

“Fasting and prayer are religious exercises; the enjoin-
ing them an act of discipline. Every religious society
has a right to determine for itself the times for these ex-
ercises, and the objects proper for them, according to
their own particular tenets; and this right can never be
safer than in their own hands, where the Constitution
has deposited it.” 11 Writings of Thomas Jefferson 429
(A. Lipscomb ed. 1904).

As the United States moved from the 18th into the 19th
century, Congress appropriated time and again public mon-
eys in support. of sectarian Indian education carried on by
religious organizations. Typical of these was Jefferson’s
treaty with the Kaskaskia Indians, which provided annual
cash support for the Tribe’s Roman Catholic priest and
church.® It was not until 1897, when aid to sectarian edu-

*The treaty stated in part:

“And whereas, the greater part of said Tribe have been baptized and
received into the Catholie church, to which they are much attached, the
United States will give annually for seven years one hundred dollars to-
wards the support of a priest of that religion. . . [alnd . . . three hundred
dollars, to assist the said Tribe in the erection of a church.” 7 Stat. 79.

From 1789 to 1823 the United States Congress had provided a trust en-
dowment of up to 12,000 acres of land “for the Society of the United Breth-
ren, for propagating the Gospel among the Heathen.” See, e. g., ch. 46, 1
Stat. 490. The Act creating this endowment was renewed periodically and
the renewals were signed into law by Washington, Adams, and Jefferson.

Congressional grants for the aid of religion were not limited to Indians.
In 1787 Congress provided land to the Ohio Company, including acreage
for the support of religion. This grant was reauthorized in 1792. See 1
Stat. 257. In 1833 Congress authorized the State of Ohio to sell the land
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cation for Indians had reached $500,000 annually, that Con-
gress decided thereafter to cease appropriating money for
education in sectarian schools. See Act of June 7, 1897, 30
Stat. 62, 79; cf. Quick Bear v. Leupp, 210 U. S. 50, 77-79
(1908); J. O’Neill, Religion and Education Under the Con-
stitution 118-119 (1949). See generally R. Cord, Separation
of Church and State 61-82 (1982). This history shows the
fallacy of the notion found in Everson that “no tax in any
amount” may be levied for religious activities in any form.
330 U. S., at 15-16.

Joseph Story, a Member of this Court from 1811 to 1845,
and during much of that time a professor at the Harvard Law
School, published by far the most comprehensive treatise
on the United States Constitution that had then appeared.
Volume 2 of Story’s Commentaries on the Constitution of
the United States 630-632 (5th ed. 1891) discussed the mean-
ing of the Establishment Clause of the First Amendment
this way:

“Probably at the time of the adoption of the Constitu-
tion, and of the amendment to it now under consider-
ation [First Amendment], the general if not the univer-
sal sentiment in America was, that Christianity ought to
receive encouragement from the State so far as was not
incompatible with the private rights of conscience and
the freedom of religious worship. An attempt to level
all religions, and to make it a matter of state policy to
hold all in utter indifference, would have created univer-
sal disapprobation, if not universal indignation.

“The real object of the [First] [A]Jmendment was not to
countenance, much less to advance, Mahometanism, or
Judaism, or infidelity, by prostrating Christianity; but to
exclude all rivalry among Christian sects, and to prevent

set aside for religion and use the proceeds “for the support of religion . . .
and for no other use or purpose whatsoever. . . .” 4 Stat. 618-619.
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any national ecclesiastical establishment which should
give to a hierarchy the exclusive patronage of the na-
tional government. It thus cut off the means of reli-
gious persecution (the vice and pest of former ages), and
of the subversion of the rights of conscience in matters of
religion, which had been trampled upon almost from the
days of the Apostles to the present age. ...” (Foot-
notes omitted.)

Thomas Cooley’s eminence as a legal authority rivaled that
of Story. Cooley stated in his treatise entitled Constitu-
tional Limitations that aid to a particular religious sect was

prohibited by the United States Constitution, but he went on
to say:

“But while thus careful to establish, protect, and
defend religious freedom and equality, the American
constitutions contain no provisions which prohibit the
authorities from such solemn recognition of a superin-
tending Providence in public transactions and exercises
as the general religious sentiment of mankind inspires,
and as seems meet and proper in finite and dependent
beings. Whatever may be the shades of religious belief,
all must acknowledge the fitness of recognizing in impor-
tant human affairs the superintending care and control of
the Great Governor of the Universe, and of acknowledg-
ing with thanksgiving his boundless favors, or bowing in
contrition when visited with the penalties of his broken
laws. No principle of constitutional law is violated when
thanksgiving or fast days are appointed; when chaplains
are designated for the army and navy; when legislative
sessions are opened with prayer or the reading of the
Scriptures, or when religious teaching is encouraged by
a general exemption of the houses of religious worship
from taxation for the support of State government. Un-
doubtedly the spirit of the Constitution will require, in
all these cases, that care be taken to avoid discrimination
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in favor of or against any one religious denomination or
sect; but the power to do any of these things does not be-
come unconstitutional simply because of its susceptibility
tofabuser e s TdNFatisATO= 54741,

Cooley added that

“[t]his public recognition of religious worship, however,
is not based entirely, perhaps not even mainly, upon a
sense of what is due to the Supreme Being himself as the
author of all good and of all law; but the same reasons of
state policy which induce the government to aid institu-
tions of charity and seminaries of instruction will incline
it also to foster religious worship and religious institu-
tions, as conservators of the public morals and valuable,
if not indispensable, assistants to the preservation of the
public order.” Id., at *470.

It would seem from this evidence that the Establishment
Clause of the First Amendment had acquired a well-accepted
meaning: it forbade establishment of a national religion, and
forbade preference among religious sects or denominations.
Indeed, the first American dictionary defined the word “es-
tablishment” as “the act of establishing, founding, ratifying
or ordaining,” such as in “[t]he episcopal form of religion,
so called, in England.” 1 N. Webster, American Dictionary
of the English Language (1st ed. 1828). The Establishment
Clause did not require government neutrality between re-
ligion and irreligion nor did it prohibit the Federal Gov-
ernment from providing nondiscriminatory aid to religion.
There is simply no historical foundation for the proposition
that the Framers intended to build the “wall of separation”
that was constitutionalized in Everson.

Notwithstanding the absence of a historical basis for this
theory of rigid separation, the wall idea might well have
served as a useful albeit misguided analytical concept, had it
led this Court to unified and principled results in Establish-
ment Clause cases. The opposite, unfortunately, has been
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true; in the 38 years since Everson our Establishment Clause
cases have been neither principled nor unified. Our recent
opinions, many of them hopelessly divided pluralities,® have
with embarrassing candor conceded that the “wall of separa-
tion” is merely a “blurred, indistinct, and variable barrier,”
which “is not wholly accurate” and can only be “dimly per-
ceived.” Lemon v. Kurtzman, 403 U. S. 602, 614 (1971);
Tilton v. Richardson, 403 U. S. 672, 677-678, (1971); Wol-
man v. Walter, 433 U. S. 229, 236 (1977); Lynch v. Donnelly,
465 U. S. 668, 673 (1984).

Whether due to its lack of historical support or its practical
unworkability, the Everson “wall” has proved all but useless
as a guide to sound constitutional adjudication. It illustrates
only too well the wisdom of Benjamin Cardozo’s observation
that “[m]etaphors in law are to be narrowly watched, for
starting as devices to liberate thought, they end often by
enslaving it.” Berkey v. Third Avenue R. Co., 244 N. Y.
84, 94, 155 N. E. 58, 61 (1926).

But the greatest injury of the “wall” notion is its mischie-
vous diversion of judges from the actual intentions of the
drafters of the Bill of Rights. The “crucible of litigation,”
ante, at 52, is well adapted to adjudicating factual disputes on
the basis of testimony presented in court, but no amount of
repetition of historical errors in judicial opinions can make
the errors true. The “wall of separation between church
and State” is a metaphor based on bad history, a metaphor
which has proved useless as a guide to judging. It should
be frankly and explicitly abandoned.

¢ Tilton v. Richardson 403 U. S. 672, 677 (1971); Meek v. Pittenger, 421
U. S. 349 (1975) (partial); Roemer v. Maryland Bd. of Public Works, 426
U. S. 736 (1976); Wolman v. Walter, 433 U. S. 229 (1977).

Many of our other Establishment Clause cases have been decided by
bare 5-4 majorities. Committee for Public Education & Religious Liberty
v. Regan, 444 U. S. 646 (1980); Larson v. Valente, 456 U. S. 228 (1982),
Mueller v. Allen, 463 U. S. 388 (1983); Lynch v. Donnelly, 465 U. S. 668
(1984); cf. Levitt v. Committee for Public Education & Religious Liberty,
413 U. S. 472 (1973).
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The Court has more recently attempted to add some mor-
tar to Everson’s wall through the three-part test of Lemon v.
Kurtzman, supra, at 614-615, which served at first to offer a
more useful test for purposes of the Establishment Clause
than did the “wall” metaphor. Generally stated, the Lemon
test proscribes state action that has a sectarian purpose or
effect, or causes an impermissible governmental entangle-
ment with religion.

Lemon cited Board of Education v. Allen, 392 U. S. 236,
243 (1968), as the source of the “purpose” and “effect” prongs
of the three-part test. The Allen opinion explains, however,
how it inherited the purpose and effect elements from
Schempp and Ewverson, both of which contain the historical
errors described above. See Allen, supra, at 243. Thus
the purpose and effect prongs have the same historical defi-
ciencies as the wall concept itself: they are in no way based
on either the language or intent of the drafters.

The secular purpose prong has proved mercurial in applica-
tion because it has never been fully defined, and we have
never fully stated how the test is to operate. If the purpose
prong is intended to void those aids to sectarian institutions
accompanied by a stated legislative purpose to aid religion,
the prong will condemn nothing so long as the legislature
utters a secular purpose and says nothing about aiding reli-
gion. Thus the constitutionality of a statute may depend
upon what the legislators put into the legislative history and,
more importantly, what they leave out. The purpose prong
means little if it only requires the legislature to express any
secular purpose and omit all sectarian references, because
legislators might do just that. Faced with a valid legislative
secular purpose, we could not properly ignore that purpose
without a factual basis for doing so. Larson v. Valente, 456
U. S. 228, 262-263 (1982) (WHITE, J., dissenting).

However, if the purpose prong is aimed to void all statutes
enacted with the intent to aid sectarian institutions, whether
stated or not, then most statutes providing any aid, such as
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textbooks or bus rides for sectarian school children, will fail
because one of the purposes behind every statute, whether
stated or not, is to aid the target of its largesse. In other
words, if the purpose prong requires an absence of any intent
to aid sectarian institutions, whether or not expressed, few
state laws in this area could pass the test, and we would be
required to void some state aids to religion which we have
already upheld. E. g., Allen, supra.

The entanglement prong of the Lemon test came from
Walz v. Tax Comm’n, 397 U. S. 664, 674 (1970). Walz in-
volved a constitutional challenge to New York’s time-honored
practice of providing state property tax exemptions to church
property used in worship. The Walz opinion refused to “un-
dermine the ultimate constitutional objective [of the Estab-
lishment Clause] as illuminated by history,” id., at 671, and
upheld the tax exemption. The Court examined the histori-
cal relationship between the State and church when church
property was in issue, and determined that the challenged
tax exemption did not so entangle New York with the church
as to cause an intrusion or interference with religion. Inter-
ferences with religion should arguably be dealt with under
the Free Exercise Clause, but the entanglement inquiry
in Walz was consistent with that case’s broad survey of the
relationship between state taxation and religious property.

We have not always followed Walz’ reflective inquiry into
entanglement, however. E.g., Wolman, supra, at 254.
One of the difficulties with the entanglement prong is that,
when divorced from the logic of Walz, it creates an “in-
soluable paradox” in school aid cases: we have required aid
to parochial schools to be closely watched lest it be put to
sectarian use, yet this close supervision itself will create an
entanglement. Roemer v. Maryland Bd. of Public Works,
426 U. S. 736, 768-769 (1976) (WHITE, J., concurring in judg-
ment). For example, in Wolman, supra, the Court in part
struck the State’s nondiscriminatory provision of buses for
parochial school field trips, because the state supervision
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of sectarian officials in charge of field trips would be too
onerous. This type of self-defeating result is certainly not
required to ensure that States do not establish religions.

The entanglement test as applied in cases like Wolman also
ignores the myriad state administrative regulations properly
placed upon sectarian institutions such as curriculum, attend-
ance, and certification requirements for sectarian schools, or
fire and safety regulations for churches. Avoiding entangle-
ment between church and State may be an important consid-
eration in a case like Walz, but if the entanglement prong
were applied to all state and church relations in the automatic
manner in which it has been applied to school aid cases, the
State could hardly require anything of church-related institu-
tions as a condition for receipt of financial assistance.

These difficulties arise because the Lemon test has no
more grounding in the history of the First Amendment than
does the wall theory upon which it rests. The three-part
test represents a determined effort to craft a workable rule
from a historically faulty doctrine; but the rule can only be as
sound as the doctrine it attempts to service. The three-part
test has simply not provided adequate standards for deciding
Establishment Clause cases, as this Court has slowly come
to realize. Even worse, the Lemon test has caused this
Court to fracture into unworkable plurality opinions, see
n. 6, supra, depending upon how each of the three factors
applies to a certain state action. The results from our school
services cases show the difficulty we have encountered in
making the Lemon test yield principled results.

For example, a State may lend to parochial school chil-
dren geography textbooks’ that contain maps of the United
States, but the State may not lend maps of the United States
for use in geography class.® A State may lend textbooks
on American colonial history, but it may not lend a film on

"Board of Education v. Allen, 392 U. S. 236 (1968).
8 Meek, 421 U. S., at 362-366. A science book is permissible, a science
kit is not. See Wolman, 433 U. S., at 249.
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George Washington, or a film projector to show it in history
class. A State may lend classroom workbooks, but may not
lend workbooks in which the parochial school children write,
thus rendering them nonreusable.’ A State may pay for bus
transportation to religious schools ® but may not pay for bus
transportation from the parochial school to the public zoo or
natural history museum for a field trip."! A State may pay
for diagnostic services conducted in the parochial school but
therapeutic services must be given in a different building;
speech and hearing “services” conducted by the State inside
the sectarian school are forbidden, Meek v. Pittenger, 421
U. S. 349, 367, 371 (1975), but the State may conduct speech
and hearing diagnostic testing inside the sectarian school.
Wolman, 433 U. S., at 241. Exceptional parochial school
students may receive counseling, but it must take place
outside of the parochial school,”? such as in a trailer parked
down the street. Id., at 245. A State may give cash to a
parochial school to pay for the administration of state-
written tests and state-ordered reporting services,” but it
may not provide funds for teacher-prepared tests on secular
subjects.” Religious instruction may not be given in public
school,” but the public school may release students during
the day for religion classes elsewhere, and may enforce at-
tendance at those classes with its truancy laws.!

These results violate the historically sound principle “that
the Establishment Clause does not forbid governments . . .
to [provide] general welfare under which benefits are distrib-
uted to private individuals, even though many of those indi-

*See Meek, supra, at 354-355, nn. 3, 4, 362—366.

* Everson v. Board of Education, 330 U. S. 1 (1947).

 Wolman, supra, at 252—255.

2Wolman, supra, at 241-248; Meek, supra, at 352, n. 2, 367-373.

% Regan, 444 U. S., at 648, 657-659.

" Levitt, 413 U. S., at 479-482.

®Illinois ex rel. McCollum v. Board of Education, 333 U. S. 203
(1948).
% Zorach v. Clauson, 343 U. S. 306 (1952).
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viduals may elect to use those benefits in ways that ‘aid’
religious instruction or worship.” Committee for Public
Education & Religious Liberty v. Nyquist, 413 U. S. 756,
799 (1973) (BURGER, C. J., concurring in part and dissenting
in part). It is not surprising in the light of this record that
our most recent opinions have expressed doubt on the useful-
ness of the Lemon test.

Although the test initially provided helpful assistance,
e. g., Tilton v. Richardson, 403 U. S. 672 (1971), we soon
began describing the test as only a “guideline,” Committee
for Public Education & Religious Liberty v. Nyquist, supra,
and lately we have described it as “no more than [a] useful
signpos[t].” Mueller v. Allen, 463 U. S. 388, 394 (1983),
citing Hunt v. McNair, 413 U. S. 734, 741 (1973); Larkin v.
Grendel’s Den, Inc., 459 U. S. 116 (1982). We have noted
that the Lemon test is “not easily applied,” Meek, supra, at
358, and as JUSTICE WHITE noted in Committee for Public
Education & Religious Liberty v. Regan, 444 U. S. 646
(1980), under the Lemon test we have “sacrifice[d] clarity
and predictability for flexibility.” 444 U. S., at 662. In
Lynch we reiterated that the Lemon test has never been
binding on the Court, and we cited two cases where we
had declined to apply it. 465 U. S., at 679, citing Marsh
v. Chambers, 463 U. S. 783 (1983); Larson v. Valente, 456
U. S. 228 (1982).

If a constitutional theory has no basis in the history of
the amendment it seeks to interpret, is difficult to apply and
yields unprincipled results, I see little use in it. The “cru-
cible of litigation,” ante, at 52, has produced only consist-
ent unpredictability, and today’s effort is just a continua-
tion of “the sisyphean task of trying to patch together the
‘blurred, indistinet and variable barrier’ described in Lemon
v. Kurtzman.” Regan, supra, at 671 (STEVENS, J., dissent-
ing). We have done much straining since 1947, but still we
admit that we can only “dimly perceive” the Everson wall.
Tilton, supra. Our perception has been clouded not by the
Constitution but by the mists of an unnecessary metaphor.
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The true meaning of the Establishment Clause can only be
seen in its history. See Walz, 397 U. S., at 671-673; see also
Lynch, supra, at 673—-678. As drafters of our Bill of Rights,
the Framers inscribed the principles that control today.
Any deviation from their intentions frustrates the perma-
nence of that Charter and will only lead to the type of
unprincipled decisionmaking that has plagued our Establish-
ment Clause cases since Everson.

The Framers intended the Establishment Clause to pro-
hibit the designation of any church as a “national” one. The
Clause was also designed to stop the Federal Government
from asserting a preference for one religious denomination
or sect over others. Given the “incorporation” of the Es-
tablishment Clause as against the States via the Fourteenth
Amendment in Everson, States are prohibited as well from
establishing a religion or discriminating between sects. As
its history abundantly shows, however, nothing in the Estab-
lishment Clause requires government to be strictly neutral
between religion and irreligion, nor does that Clause prohibit
Congress or the States from pursuing legitimate secular ends
through nondiscriminatory sectarian means.

The Court strikes down the Alabama statute because the
State wished to “characterize prayer as a favored practice.”
Ante, at 60. It would come as much of a shock to those who
drafted the Bill of Rights as it will to a large number of
thoughtful Americans today to learn that the Constitution, as
construed by the majority, prohibits the Alabama Legisla-
ture from “endorsing” prayer. George Washington himself,
at the request of the very Congress which passed the Bill of
Rights, proclaimed a day of “public thanksgiving and prayer,
to be observed by acknowledging with grateful hearts the
many and signal favors of Almighty God.” History must

judge whether it was the Father of his Country in 1789, or
a majority of the Court today, which has strayed from the
meaning of the Establishment Clause.

The State surely has a secular interest in regulating the
manner in which public schools are conducted. Nothing in
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the Establishment Clause of the First Amendment, properly
understood, prohibits any such generalized “endorsement”
of prayer. I would therefore reverse the judgment of the
Court of Appeals.
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THE FIRST CIRCUIT
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In 1981, Congress amended the Food Stamp Act to reduce from 20 percent
to 18 percent the earned-income disregard used in computing eligibility
for food stamps. Thereafter, the Massachusetts Department of Public
Welfare (Department) mailed a notice to all food-stamp recipients in
the State with earned income advising them that the reduction in the
earned-income disregard might result in either a reduction or termina-
tion of their benefits, that they had a right to request a hearing, and that
their benefits would be reinstated if a hearing was requested within 10
days of the notice. Petitioners in No. 83-6381 (hereafter petitioners),
recipients of the notice, brought a class action in Federal District Court,
alleging that the notice was inadequate and seeking injunctive relief.
After the court issued a temporary injunction, the Department sent a
second notice similar to but somewhat more extensive than the first
notice. Petitioners also attacked the adequacy of this notice. The
court again ruled in petitioners’ favor and held that the notice violated
the Due Process Clause of the Fourteenth Amendment. The Court of
Appeals agreed.

Held:

1. The second notice complied with the statute and regulations. The
relevant language of 7 U. S. C. § 2020(e)(10)—which does not itself man-
date any notice at all but merely assumes that a hearing request by a
household aggrieved by a state agency’s action will be preceded by “indi-
vidual notice of agency action”—cannot be fairly construed as a command
to give notice of a general change in the law. The legislative history
does not suggest that Congress intended to eliminate the distinction
between requiring advance notice of an “adverse action” based on the
particular facts of an individual case and the absence of any requirement
of individual notice of a “mass change” in the law. And the notice in
question complied with the applicable regulation requiring individual

*Together with No. 83-6381, Parker et al. v. Block, Secretary of Agri-
culture, et al., also on certiorari to the same court.
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notices of a “mass change” but not an adverse action notice when benefits
are reduced or terminated as a result of a “mass change.” Pp. 123-127.

2. The second notice did not violate the Due Process Clause.
Pp. 127-131.

(a) Even if it is assumed that the mass change increased the risk of
erroneous reductions in benefits, that assumption does not support the
claim that the notice was inadequate. The notice plainly informed each
household of the opportunity to request a fair hearing and the right to
have its benefit level frozen if a hearing was requested. Pp. 127-128.

(b) This case does not concern the procedural fairness of individual
eligibility determinations, but rather involves a legislatively mandated
substantive change in the scope of the entire food-stamp program. The
procedural component of the Due Process Clause does not impose a
constitutional limitation on Congress’ power to make such a change. A
welfare recipient is not deprived of due process when Congress adjusts
benefit levels; the legislative process provides all the process that is
due. Here, the participants in the food-stamp program had no greater
right to advance notice of the change in the law than did any other
voters. Because the substantive reduction in the level of petitioners’
benefits was the direct result of the statutory amendment, they have no
basis for challenging the procedure that caused them to receive a differ-
ent, less valuable property interest after the amendment became effec-
tive. As a matter of constitutional law, there can be no doubt concern-
ing the sufficiency of the notice describing the effect of the amendment in
general terms. Pp. 128-131.

722 F. 2d 933, reversed.

STEVENS, J., delivered the opinion of the Court, in which BURGER,
C. J., and WHITE, BLACKMUN, POWELL, REHNQUIST, and O’CONNOR, JJ.,
joined. BRENNAN, J., filed a dissenting opinion, in Part I of which MAR-
SHALL, J., joined, post, p. 132. MARSHALL, J., filed a dissenting opinion,
post, p. 157.

Samuel A. Alito argued the cause for the federal respond-
ent in No. 83-6381 in support of petitioner in No. 83-1660.
With him on the briefs were Solicitor General Lee, Acting
Assistant Attorney General Willard, Deputy Solicitor Gen-
eral Geller, Leonard Schaitman, and Bruce G. Forrest.
Ellen L. Janos, Assistant Attorney General of Massachu-
setts, argued the cause for petitioner in No. 83-1660. With
her on the briefs were Francis X. Bellotti, Attorney General,
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and E. Michael Sloman and Carl Valvo, Assistant Attorneys
General.

Steven A. Hitov argued the cause for Parker et al. in both
cases. With him on the briefs was J. Paterson Rae.t

JUSTICE STEVENS delivered the opinion of the Court.

In November, and again in December 1981, the Massachu-
setts Department of Public Welfare mailed a written notice
to over 16,000 recipients advising them that a recent change
in federal law might result in either a reduction or a termina-
tion of their food-stamp benefits. The notice did not purport
to explain the precise impact of the change on each individual
recipient. The question this case presents is whether that
notice violated any federal statute or regulation, or the Due
Process Clause of the Fourteenth Amendment. Unlike the
District Court and the Court of Appeals, we conclude that
there was no violation.

In an attempt to “permit low-income households to obtain
a more nutritious diet through normal channels of trade,”!
Congress created a federally subsidized food-stamp program.
The Secretary of Agriculture prescribes the standards for
eligibility for food stamps,? but state agencies are authorized
to make individual eligibility determinations and to distribute
the food stamps to eligible households, which may use them
to purchase food from approved, retail food stores.? The eli-
gibility of an individual household, and the amount of its food-

TNeil Hartigan, Attorney General of Illinois, Linley E. Pearson, At-
torney General of Indiana, LeRoy S. Zimmerman, Attorney General of
Pennsylvania, Bronson C. La Follette, Attorney General of Wisconsin, and
F. Thomas Creeron 111, Assistant Attorney General, filed a brief for the
State of Illinois et al. as amici curiae urging reversal.

Cynthia G. Schneider filed a brief for the National Anti-Hunger Coali-
tion as amicus curiae urging affirmance.

Kenneth O. Eikenberry, Attorney General, and Charles F. Murphy,

Assistant Attorney General, filed a brief for the State of Washington as
amicus curiae.

7 U. S. C. §2011.
£§2014.
*§§2013(a), 2020(a).
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stamp allotment, are based on several factors, including the
size of the household and its income.* Certifications of eligi-
bility expire periodically and are renewed on the basis of
applications submitted by the households.®

Prior to 1981, federal law provided that 20 percent of the
household’s earned income should be deducted, or disre-
garded, in computing eligibility.® The purpose of the
earned-income disregard was to maintain the recipients’
incentive to earn and to report income. In 1981 Congress
amended the Food Stamp Act to reduce this deduction from
20 percent to 18 percent.” That amendment had no effect
on households with no income or with extremely low income,
but caused a reduction of benefits in varying amounts, or
a complete termination of benefits, for families whose in-
come placed them close to the border between eligibility and
ineligibility.®

On September 4, 1981, the Department of Agriculture
issued regulations providing for the implementation of the
change in the earned-income disregard and directing the
States to provide notice to food-stamp recipients.” That
directive indicated that the form of the notice might comply
with the regulations dealing with so-called “mass changes,” *°

4§2014.

588 2012(c), 2014(f), 2015(c).

€§2014(e) (1976 ed., Supp. II).

"See 95 Stat. 360, 7 U. S. C. §2014(e).

8The Government states that it is “advised that the reductions involved
did not exceed $6 per month for a four-member household if the household
remained eligible for benefits.” Brief for Federal Respondent 7. It does
not indicate where in the record this information is located; nor does it indi-
cate the source of the “advice.”

°46 Fed. Reg. 44722 (1981). The regulation provided that the change
should begin no later than 90 days from the date of implementation, with
October 1, 1981, as the last date for state agencies to begin implementation
(absent a waiver).

®Ibid. The portion of 7 CFR §273.12(e) (1985), which discusses the
notice required for mass changes, provides in relevant part:

“(e) Mass changes. Certain changes are initiated by the State or
Federal government which may affect the entire caseload or significant
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rather than with the regulations dealing with individual
“adverse actions.” "

In November, the Massachusetts Department of Public
Welfare (Department) mailed a brief, ambiguously dated no-
tice to all food-stamp recipients with earned income advising
them that the earned-income deduction had been lowered
from 20 percent to 18 percent and that the change would
result in either a reduction or a termination of their benefits.
The notice was printed on a card, in English on one side and
Spanish on the other. The notice stated that the recipient
had a right to request a hearing “if you disagree with this
action,” and that benefits would be reinstated if a hearing
was requested within 10 days of the notice.'

On December 10, 1981, petitioners in No. 83-6381 com-
menced this action on behalf of all Massachusetts households

portions of the caseload. These changes include adjustments to the
income eligibility standards, the shelter and dependent care deductions,
the Thrifty Food Plan, and the standard deduction; annual and seasonal
adjustments to Social Security, SSI, and other Federal benefits, periodic
adjustments to AFDC or GA payments; and other changes in the eligibility
criteria based on legmlatlve or regulatory actions.

“(2) . (ii) A notice of adverse action is not requlred when a house—
hold’s food stamp benefits are reduced or terminated as a result of a mass
change in the public assistance grant. However, State agencies shall send
individual notices to households to inform them of the change. If a house-
‘ hold requests a fair hearing, benefits shall be continued at the former level
i only if the issue being appealed is that food stamp eligibility or benefits
were improperly computed.”

"The section on adverse actions, 7 CFR §273.13 (1985), provides in
relevant part:

“(a) Use of notice. Prior to any action to reduce or terminate a house-
hold’s benefits within the certification period, the State agency shall, ex-
cept as provided in paragraph (b) of this section, provide the household
tlmely and adequate advance notice before the adverse action is taken.”

“(b) Exemptions from notice. Ind1v1dual notices of adverse action are
not required when:
[ “(1) The State initiates a mass change as described in § 273.12(e).”
‘ 2 App. to Pet. for Cert. in No. 83-1660, pp. A. 44-A. 45; App. 3.
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that had received the notice. They alleged that the notice
was inadequate as a matter of law and moved for a temporary
restraining order. On December 16, 1981, after certifying
the action as a class action, and after commenting that the
“notice was deficient in that it failed to provide recipients
with a date to determine the time in which they could
appeal,” the District Court enjoined the Department from
reducing or terminating any benefits on the basis of that
notice.*

The Department, in compliance with the District Court’s
order, mailed supplemental benefits for the month of Decem-
ber to each of the 16,640 class members. It then sent out a
second notice, in English and Spanish versions, dated Decem-
ber 26, which stated in part:

“#*x IMPORTANT NOTICE—READ CAREFULLY

% ok ok

“RECENT CHANGES IN THE FOOD STAMP PRO-
GRAM HAVE BEEN MADE IN ACCORDANCE
WITH 1981 FEDERAL LAW. UNDER THIS LAW,
THE EARNED INCOME DEDUCTION FOR FOOD
STAMP BENEFITS HAS BEEN LOWERED FROM
20 TO 18 PERCENT. THIS REDUCTION MEANS
THAT A HIGHER PORTION OF YOUR HOUSE-
HOLD’S EARNED INCOME WILL BE COUNTED
IN DETERMINING YOUR ELIGIBILITY AND
BENEFIT AMOUNT FOR FOOD STAMPS. AS A
RESULT OF THIS FEDERAL CHANGE, YOUR
BENEFITS WILL EITHER BE REDUCED IF YOU
REMAIN ELIGIBLE OR YOUR BENEFITS WILL
BE TERMINATED. (FOOD STAMP MANUAL
CITATION: 106 CMR:364.400).

“YOUR RIGHT TO A FAIR HEARING:

“YOU HAVE THE RIGHT TO REQUEST A FAIR
HEARING IF YOU DISAGREE WITH THIS AC-

2 App. to Pet. for Cert. in No. 83-1660, pp. A. 45— A. 46.
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TION. IF YOU ARE REQUESTING A HEARING,
YOUR FOOD STAMP BENEFITS WILL BE REIN-
STATED. . . . IF YOU HAVE QUESTIONS CON-
CERNING THE CORRECTNESS OF YOUR BENE-
FITS COMPUTATION OR THE FAIR HEARING
PROCESS, CONTACT YOUR LOCAL WELFARE
OFFICE. YOU MAY FILE AN APPEAL AT ANY
TIME IF YOU FEEL THAT YOU ARE NOT RE-
CEIVING THE CORRECT AMOUNT OF FOOD
STAMPS.”

Petitioners filed a supplemental complaint attacking the
adequacy of this notice, and again moved for a preliminary
injunction. In October 1982, the District Court consolidated
the hearing on that motion with the trial on the merits and
again ruled in petitioners’ favor. The District Court found
that there was a significant risk of error in the administration
of the food-stamp program, particularly with the implemen-
tation of the change in the earned-income disregard, and that
the failure to provide each recipient with an adequate notice
increased the risk of error. In essence, the District Court
concluded that the December notice was defective because
it did not advise each household of the precise change in
its benefits, or with the information necessary to enable the
recipient to calculate the correct change; because it did not
tell recipients whether their benefits were being reduced
or terminated; and because the reading level and format of
the notice made it difficult to comprehend.”” Based on the

“App. 5. Each recipient was provided with a card that he could mail to
obtain a hearing; a recipient could also obtain a hearing by placing a tele-
phone call or by asking for a hearing in person. App. to Pet. for Cert. in
No. 83-1660, p. A. 48.

BId., at A. 100. The District Court wrote:

“The risk of erroneous deprivation of benefits is increased in this case
by the lack of adequate notice. The December notice did not inform the
affected food stamp households of the exact action being taken, that
is, whether their food stamp allotment was being reduced or terminated.
There was no mention of the amount by which the benefits were being re-
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premise that the statutorily mandated reduction or termina-
tion of benefits was a deprivation of property subject to the
full protection of the Fourteenth Amendment,” the court
held that the Due Process Clause had been violated.”

As a remedy, the District Court ordered the Department
“to return forthwith to each and every household in the plain-
tiff class all food stamp benefits lost as a result of the action
taken pursuant to the December notice” between January 1,
1981, and the date the household received adequate notice,
had its benefits terminated for a reason unrelated to the
change in the earned-income disregard, or had its file re-
certified.® The District Court also ordered that all future
food-stamp notices issued by the Department contain various
data, including the old and new benefit amounts, and that
the Department issue regulations, subject to court approval,
governing the form of future food-stamp notices.*

The United States Court of Appeals for the First Circuit
agreed with the District Court’s constitutional holding, indi-

duced. And finally, the December notice lacked the information necessary
to enable the household to determine if an error had been made. There-
fore, without the relevant information to determine whether an error had
been made, the risk of an erroneous deprivation is increased.” Id., at
A. 90-A. 91

%¥The District Court concluded:

“It is clear that the entitlement to food stamps benefits is a property in-
terest subject to the full protection of the Fourteenth Amendment. Gold-
berg v. Kelly, 397 U. S. 254 (1970). Therefore, given the existence of a
constitutionally protected property interest, the question is what process is
due.” Id., at A. 86.

"The District Court also held that the December notice violated the
timely notice requirements of 7 U. S. C. §2020(e)(10) and 7 CFR
§ 273.12(e)(2)(i1) (1985), App. Pet. for Cert. in No. 83-1660, p. A. 98;
that the notice required to implement the earned-income disregard had to
comport with 7 CFR §273.13(a) (1985), App. to Pet. for Cert. in No. 83-
1660, p. A. 98, and that the notice violated multilingual notice require-
ments, id., at A. 104-A. 105.

®1d., at A. 101.

®Id., at A. 102-104.
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cated its belief that Congress could not have “intended a
constitutionally deficient notice to satisfy the statutory notice
} requirement,” and thus affirmed the District Court’s holding

that “the December notice failed to satisfy the notice require-

' .ments of 7 U. S. C. §2020(e)(10) and 7 CFR §273.12(e)(2)
‘ (ii).” Foggs v. Block, 7122 F. 2d 933, 939-940 (1983).* The
{ Court of Appeals held, however, that the District Court had
1 erred in ordering a reinstatement of benefits and in specify-
ing the form of future notices.*
! Petitioners in No. 83-6381 sought review of the Court of
Appeals’ modification of the District Court’s remedy, and
‘ the Department, in No. 83-1660, cross-petitioned for a writ
1 of certiorari seeking review of the holding on liability. We
| granted both the petition and the cross-petition, and invited
the Solicitor General to participate in the argument. 467
U. S. 1250 (1984). We conclude that the notice was lawful,
and therefore have no occasion to discuss the remedy issue
that the petition in No. 83-6381 presents. Because there
would be no need to decide the constitutional question if we
found a violation of either the statute or the regulations,?
we first consider the statutory issue.

I

The only reference in the Food Stamp Act to a notice is
contained in §2020(e), which outlines the requirements of
a state plan of operation. Subsection (10) of that section
provides that a state plan must grant a fair hearing, and a
prompt determination, to any household that is aggrieved by

® However, the Court of Appeals disagreed that the December notice
failed to satisfy the notice requirements of 7 CFR §273.13(a) (1985).
Foggs v. Block, 722 F. 2d, at 940.

21d., at 941,

2 Escambia County, Florida v. McMillan, 466 U. S. 48, 51 (1984) (per
curiam) (“normally the Court will not decide a constitutional question if
there is some other ground upon which to dispose of the case”); Ashwander
v. TVA, 297 U. S. 288, 347 (1936) (Brandeis, J., concurring).
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the action of a state agency. A proviso to that subsection
states that any household “which timely requests such a fair
hearing after receiving individual notice of agency action
reducing or terminating its benefits” shall continue to receive
the same level of benefits until the hearing is completed.®

The language of the proviso does not itself command
that any notice be given, but it does indicate that Congress
assumed that individual notice would be an element of the
fair-hearing requirement. Thus, whenever a household is
entitled to a fair hearing, it is appropriate to read the
statute as imposing a requirement of individual notice that
would enable the household to request such a hearing. The
hearing requirement, and the incidental reference to “indi-
vidual notice,” however, are by their terms applicable only
to “agency action reducing or terminating” a household’s
benefits. Therefore, it seems unlikely that Congress con-
templated individual hearings for every household affected
by a general change in the law.

The legislative history of §2020(e)(10) sheds light on its
meaning. As originally enacted in 1964, the Food Stamp
Act contained no fair-hearing requirement. See 78 Stat.
703-709. In 1971, however, in response to this Court’s deci-

2Title 7 U. S. C. §2020(e)(10) provides, in relevant part:
“The State plan of operation . . . shall provide . . .

“(10) for the granting of a fair hearing and a prompt determination there-
after to any household aggrieved by the action of the State agency under
any provision of its plan of operation as it affects the participation of such
household in the food stamp program or by a claim against the household
for an overissuance: Provided, That any household which timely requests
such a fair hearing after receiving individual notice of agency action reduc-
ing or terminating its benefits within the household’s certification period
shall continue to participate and receive benefits on the basis authorized
immediately prior to the notice of adverse action until such time as the
fair hearing is completed and an adverse decision rendered or until such
time as the household’s certification period terminates, whichever occurs
earlier . . . .”
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sion in Goldberg v. Kelly, 397 U. S. 254 (1970), Congress
amended the Act to include a fair-hearing provision,* and
in the Food Stamp Act of 1977, §2020(e)(10) was enacted in
its present form.* The legislative history of the Food Stamp
_ Act of 1977 contains a description of the then-existing regula-
tions, which were promulgated after the 1971 amendment,
and which drew a distinction between the requirement of no-
tice in advance of an “adverse action” based on the particular
facts of an individual case, on the one hand, and the absence
of any requirement of individual notice of a “mass change,” on
the other.” That history contains no suggestion that Con-
gress intended to eliminate that distinction; to the contrary,
Congress expressly recognized during the period leading to
the enactment of the Food Stamp Act of 1977 the distinction
between the regulatory requirement regarding notice in the
case of an adverse action and the lack of such a requirement
in the case of a mass change.”” Read against this back-
ground, the relevant statutory language—which does not

%84 Stat. 2051; see H. R. Rep. No. 95-464, pp. 285-286 (1977); 7
U. S. C. §2019(e)(8) (1976 ed.) (state agency must provide “for the grant-
ing of a fair hearing and a prompt determination thereafter to any house-
hold aggrieved by the action of a State agency”).

%91 Stat. 972.

®See H. R. Rep. No. 95-464, at 285-289 (summarizing the existing rules
governing fair hearings).

7]d., at 289 (“The Committee bill would retain the fair hearings provi-
sion of the law intact and would encourage the Department to enforce its
excellent regulations and instructions on the subject. . . . The Department
should also be certain that, although its regulations do not require individ-
ual notice of adverse action when mass changes in program benefits are
proposed, they should require the states to send precisely such notices
well in advance when the massive changes mandated by this bill are about
to be implemented so that the individuals affected are fully aware of pre-
cisely why their benefits are being adversely affected. Hearings would,
of course, be unnecessary in the absence of claims of factual error in in-
dividual benefit computation and calculation. All states should be over-
seen to be certain that their individual notices in non-mass change adverse
action contexts recite the household’s fair hearing request rights”).
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itself mandate any notice at all but merely assumes that a
request for a hearing will be preceded by “individual notice of
agency action”—cannot fairly be construed as a command to
give notice of a general change in the law.?

Nor can we find any basis for concluding that the Decem-
ber notice failed to comply with the applicable regulations.
Title 7 CFR §273.12(e)(2)(ii) (1984) provides:

“(ii) A notice of adverse action is not required when a
household’s food stamp benefits are reduced or termi-
nated as a result of a mass change in the public assist-
ance grant. However, State agencies shall send individ-
ual notices to households to inform them of the change.
If a household requests a fair hearing, benefits shall be
continued at the former level only if the issue being
appealed is that food stamp eligibility or benefits were
improperly computed.”

This regulation reflects the familiar distinction between an
individual adverse action and a mass change. The statement
that a notice of adverse action is not required when a change
of benefits results from a mass change surely implies that
individual computations are not required in such cases. The
two requirements that are imposed when a mass change
occurs are: (1) that “individual” notice be sent and (2) that
it “inform them of the change.” In this case, a separate indi-
vidual notice was sent to each individual household and it did
“inform them of the change” in the program that Congress
had mandated. Since the word “change” in the regulation

% Prior to the enactment of the Food Stamp Act of 1977, although indi-
vidual notices of adverse action were not required by the regulations when
mass changes in benefits were instituted because of changes in the law
affecting, among other items, income standards or other eligibility criteria,
see 7 CFR §271.1(n)(2)(i) (1975), the States were required to “publicize
the possibility of a change in benefits through the various news media or
through a general notice mailed out with [food stamp allotment] cards and
with notices placed in food stamp and welfare offices.” §271.1(n)(3); see
also 39 Fed. Reg. 25996 (1974).
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plainly refers to the “mass change,” the notice complied with
the regulation.”

II

Since the notice of the change in the earned-income dis-

" regard was sufficient under the statute and under the regula-
tions, we must consider petitioners’ claim that they had a
constitutional right to advance notice of the amendment’s
specific impact on their entitlement to food stamps before
the statutory change could be implemented by reducing or
terminating their benefits. They argue that an individual-
ized calculation of the new benefit was necessary in order
to avoid the risk of an erroneous reduction or termination.
The record in this case indicates that members of peti-
tioners’ class had their benefits reduced or terminated for
either or both of two reasons: (1) because Congress reduced
the earned-income disregard from 20 percent to 18 percent;
or (2) because inadvertent errors were made in calculating
benefits. These inadvertent errors, however, did not neces-
sarily result from the statutory change, but rather may have
been attributable to a variety of factors that can occur in
the administration of any large welfare program.*® For ex-

* 1t may well be true, as petitioners argue, that the computerized data
in the Department’s possession made it feasible for the agency to send an
individualized computation to each recipient, and that such a particularized
notice would have served the Commonwealth’s interest in minimizing or
correcting predictable error. What judges may consider common sense,
sound policy, or good administration, however, is not the standard by
which we must evaluate the claim that the notice violated the applicable
regulations.

Moreover, present regulations protect the food-stamp household by pro-
viding, upon request, the ongoing right to access to information and ma-
terials in its case file. 7 CFR §272.1(c)(2) (1985). Further, upon request,
specific materials are made available for determining whether a hearing
should be requested, §273.15()(1). If a hearing is requested, access to
information and materials concerning the case must be made available
prior to the hearing and during the hearing, §273.15(p)(1).

*®See App. to Pet. for Cert. in No. 83-1660, pp. A. 50-A. 52 (Cecelia
Johnson), A. 53 (Gill Parker), A. 55 (Stephanie Zades), A. 55-A. 56
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ample, each of the named petitioners, presumably represent-
ative of the class, see Fed. Rule Civ. Proc. 23(a), appealed
a reduction in benefits. None identified an error resulting
from the legislative decision to change the earned-income
disregard. But even if it is assumed that the mass change
increased the risk of erroneous reductions in benefits, that
assumption does not support the claim that the actual notice
used in this case was inadequate. For that notice plainly
informed each household of the opportunity to request a fair
hearing and the right to have its benefit level frozen if a
hearing was requested. As the testimony of the class repre-
sentatives indicates, every class member who contacted the
Department had his or her benefit level frozen, and received
a fair hearing, before any loss of benefit occurred. Thus,
the Department’s procedures provided adequate protection
against any deprivation based on an unintended mistake. To
determine whether the Constitution required a more detailed
notice of the mass change, we therefore put the miscella-
neous errors to one side and confine our attention to the
reductions attributable to the statutory change.

Food-stamp benefits, like the welfare benefits at issue in
Goldberg v. Kelly, 397 U. S. 254 (1970), “are a matter of
statutory entitlement for persons qualified to receive them.”
Id., at 262 (footnote omitted). Such entitlements are ap-
propriately treated as a form of “property” protected by the
Due Process Clause; accordingly, the procedures that are
employed in determining whether an individual may continue
to participate in the statutory program must comply with
the commands of the Constitution. Id., at 262-263.*

(Madeline Jones). By hypothesis, an inadvertent error is one that the De-
partment did not anticipate; for that reason, the Department could not give
notice of a reduction that was simply the consequence of an unintended
mistake.

% Thus, in Mathews v. Eldridge, 424 U. S. 319, 332 (1976), this Court
wrote:

“Procedural due process imposes constraints on governmental decisions
which deprive individuals of ‘liberty’ or ‘property’ interests within the
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This case, however, does not concern the procedural fair-
ness of individual eligibility determinations. Rather, it in-
volves a legislatively mandated substantive change in the
scope of the entire program. Such a change must, of course,
comply with the substantive limitations on the power of
Congress, but there is no suggestion in this case that the
amendment at issue violated any such constraint. Thus, it
must be assumed that Congress had plenary power to define
the scope and the duration of the entitlement to food-stamp
benefits, and to increase, to decrease, or to terminate those
benefits based on its appraisal of the relative importance
of the recipients’ needs and the resources available to fund
the program. The procedural component of the Due Process
Clause does not “impose a constitutional limitation on the
power of Congress to make substantive changes in the law of
entitlement to public benefits.” Richardson v. Belcher, 404
U. S. 78, 81 (1971).

The congressional decision to lower the earned-income de-
duction from 20 percent to 18 percent gave many food-stamp
households a less valuable entitlement in 1982 than they had
received in 1981. But the 1981 entitlement did not include
any right to have the program continue indefinitely at the
same level, or to phrase it another way, did not include any
right to the maintenance of the same level of property entitle-
ment. Before the statutory change became effective, the
existing property entitlement did not qualify the legislature’s
power to substitute a different, less valuable entitlement at
a later date. As we have frequently noted: “[A] welfare
recipient is not deprived of due process when the legislature

meaning of the Due Process Clause of the Fifth or Fourteenth Amend-
ment. The Secretary does not contend that procedural due process is
inapplicable to terminations of Social Security disability benefits. He
recognizes, as has been implicit in our prior decisions, e. g., Richardson v.
Belcher, 404 U. S. 78, 80-81 (1971); Richardson v. Perales, 402 U. S. 389,
401-402 (1971); Flemming v. Nestor, 363 U. S. 603, 611 (1960), that the
interest of an individual in continued receipt of these benefits is a statu-
torily created ‘property’ interest protected by the Fifth Amendment.”
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adjusts benefit levels. . . . [Tlhe legislative determination
provides all the process that is due.”*

The participants in the food-stamp program had no greater
right to advance notice of the legislative change—in this case,
the decision to change the earned-income disregard level—
than did any other voters.® They do not claim that there
was any defect in the legislative process. Because the sub-
stantive reduction in the level of petitioners’ benefits was
the direct consequence of the statutory amendment, they
have no basis for challenging the procedure that caused them
to receive a different, less valuable property interest after
the amendment became effective.

The claim that petitioners had a constitutional right to bet-
ter notice of the consequences of the statutory amendment is
without merit. All citizens are presumptively charged with
knowledge of the law, see, e. g., North Laramie Land Co. v.
Hoffman, 268 U. S. 276, 283 (1925). Arguably that pre-
sumption may be overcome in cases in which the statute does
not allow a sufficient “grace period” to provide the persons
affected by a change in the law with an adequate opportunity
to become familiar with their obligations under it. See
Texaco, Inc. v. Short, 454 U. S. 516, 532 (1982). In this
case, however, not only was there a grace period of over 90

2 Logan v. Zimmerman Brush Co., 455 U. S. 422, 432-433 (1982); see
also United States Ratlroad Retirement Board v. Fritz, 449 U. S. 166, 174
(1980); Hisquierdo v. Hisquierdo, 439 U. 8. 572, 575 (1979); Flemming v.
Nestor, 363 U. S. 603, 608-611 (1960).

3 Cf. Bi-Metallic Investment Co. v. State Bd. of Equalization, 239 U. S.
441, 445 (1915) (“Where a rule of conduct applies to more than a few people
it is impracticable that every one should have a direct voice in its adoption.
The Constitution does not require all public acts to be done in town meet-
ing or an assembly of the whole. General statutes within the state power
are passed that affect the person or property of individuals, sometimes to
the point of ruin, without giving them a chance to be heard. Their rights
are protected in the only way that they can be in a complex society, by
their power, immediate or remote, over those who make the rule”).
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days before the amendment became effective, but in addition,
every person. affected by the change was given individual
notice of the substance of the amendment.*

As a matter of constitutional law there can be no doubt
concerning the sufficiency of the notice describing the effect
of the amendment in general terms. Surely Congress can
presume that such a notice relative to a matter as important
as a change in a household’s food-stamp allotment would
prompt an appropriate inquiry if it is not fully understood.
The entire structure of our democratic government rests on
the premise that the individual citizen is capable of informing
himself about the particular policies that affect his destiny.
To contend that this notice was constitutionally insufficient is
to reject that premise.®

The judgment of the Court of Appeals is reversed.

It 1s so ordered.

*Thus, even under the position espoused in dissent in Texaco, there
would be no merit to the claim in this case. As JUSTICE BRENNAN wrote:

“As a practical matter, a State cannot afford notice to every person who is
or may be affected by a change in the law. But an unfair and irrational
exercise of state power cannot be transformed into a rational exercise
merely by invoking a legal maxim or presumption. If it is to survive the
scrutiny that the Constitution requires us to afford laws that deprive per-
sons of substantial interests in property, an enactment that relies on that
presumption of knowledge must evidence some rational accommodation
between the interests of the State and fairness to those against whom the
law is applied.” 454 U. S., at 544.

*In the case before us, the constitutional claim is particularly weak
because the relevant regulations provided that any recipient who claimed
that his benefit had been improperly computed as a result of the change in
the income deduction was entitled to a reinstatement of the earlier benefit
level pending a full individual hearing. 7 CFR §273.12(e)(2)(ii) (1985).
Petitioners do not contend that there was a failure to comply with this
regulation. This, of course, would be a different case if the reductions
were based on changes in individual circumstances, or if the reductions
were based on individual factual determinations, and notice and an oppor-
tunity to be heard had been denied.
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JUSTICE BRENNAN, with whom JUSTICE MARSHALL joins
as to Part I, dissenting.

When the Massachusetts Department of Public Welfare
(Department) implemented the 1981 statutory reduction in
food stamp benefits for persons with earned income, it sent
out form notices telling over 16,000 recipients that their
benefits would be “reduced . . . or . . . terminated” without
specifying which. App. 5. The notices contained no in-
formation about any particular recipient’s case. The District
Court declared the notices unlawful under the Due Process
Clause as well as the relevant regulation and statute “be-
cause . . . [they] did not contain the individual recipient’s
old food stamp benefit amount, new benefit amount, or the
amount of earned income that was being used to compute
the change.”! The Court of Appeals agreed, finding the no-
tices statutorily and “constitutionally deficient” because they
“failed to inform.” Foggs v. Block, 722 F. 2d 933, 940 (CA1l
1983). The Court today reverses, finding that “individual
computations” are not required by regulation, statute, or
Constitution. Ante, at 126. I disagree with the Court’s in-
terpretation of all three authorities. Accordingly, I dissent.

I

Title 7 CFR §273.12(e)(2)(ii) (1985) requires that “when a
household’s food stamp benefits are reduced or terminated as
a result of a mass change . . . [s]tate agencies shall send indi-
vidual notices to households to inform them of the change.”*

'Order, Foggs v. Block, No. 81-0365~F, p. 2 (Mass., Mar. 24, 1982),
reprinted in App. to Pet. for Cert. in No. 83-1660, p. 100 (hereinafter Pet.
App.).

2The regulation provides in full:

“A notice of adverse action is not required when a household’s food
stamp benefits are reduced or terminated as a result of a mass change in
the public assistance grant. However, State agencies shall send individual
notices to households to inform them of the change. If a household re-
quests a fair hearing, benefits shall be continued at the former level only
if the issue being appealed is that food stamp eligibility or benefits were
improperly computed.”
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When Congress reduced the statutory earned-income de-
duction in 1981, the Secretary of Agriculture ordered state
agencies implementing the change to provide the “individual
notices” required by this regulation. 46 Fed. Reg. 44722
- (1981). Both courts below held, however, that the vague
form notices in this case failed to fulfill the “individual notice”
requirement. 722 F. 2d, at 940; Pet. App. 98. Although
the phrase apparently has never been administratively de-
fined,® I believe the logic of the regulation, as well as its
history and evident function in the administrative scheme,
requires inclusion of precisely the sort of individualized in-
formation found necessary by the District Court.
First, the sentence in § 273.12(e)(2)(ii) that requires “indi-
vidual notices” of mass changes is immediately followed by a
second requirement:

“If a household requests a fair hearing [after receiving a
mass change notice], benefits shall be continued at the
former level only if the issue being appealed is that food
stamp eligibility or benefits were improperly computed.”
7 CFR §273.12(e)(2)(ii) (1985) (emphasis added).

*The record contains no evidence that food stamp program authorities
have ever advanced a particular construction of the phrase prior to this
litigation. Indeed, in his opening brief to this Court, the Secretary did
not address the regulatory argument, but contended instead that “any
argument, independent of the constitutional argument, that the Massachu-
setts notice was in violation of the Food Stamp Act or the ‘mass change’
regulations” should be left open to the recipients on remand. Brief for
Federal Respondent 44, n. 38. Thus the Secretary’s position on the mean-
ing of the “individual notice” regulation was not presented until his reply
brief was filed. Because this interpretation apparently has been devel-
oped pendente lite, the normal canon requiring deference to regulatory
interpretations made by an agency that administers a statute, e. g., Jewett
v. Commissioner, 455 U. S. 305, 318 (1982), has no application here. See
Motor Vehicle Mfrs. Assn. v. State Farm Mutual Automobile Ins. Co.,
463 U. 8. 29, 50 (1983) (“[Clourts may not accept appellate counsel’s post
hoc rationalizations for agency action”); Citizens to Preserve Overton
Park, Inc. v. Volpe, 401 U. S. 402, 422 (1971) (opinion of Black, J.) (reject-

ing “too-late formulations, apparently coming from the Solicitor General’s
office”).
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The Court quotes this language, ante, at 126, and then ig-
nores it. It seems apparent, however, that an aggrieved
food stamp recipient cannot possibly contend in good faith,
let alone demonstrate, that his request for a hearing is based
on a claim that his benefits have been “improperly computed”
if the only notice he receives tells him nothing at all about
the computation or new amount of the benefit. Moreover,
state agencies cannot possibly exercise their discretion under
this regulation to decide not to continue benefits if the re-
questor cannot rationally specify his appeal grounds.” Un-
less this final provision of the mass change regulation at issue
is to be rendered effectively meaningless, the individual no-
tices mandated for a mass change must include the minimum
of individualized data necessary for a recipient to surmise, at
least, that his benefits have been miscalculated. That mini-
mum amount of data is all that the District Court required in
these cases.®

* As the Court of Appeals noted, “[t]hese recipients may have been well
informed about their right to appeal, but they did not have enough informa-
tion to know whether or not to exercise that right.” Foggs v. Block, 722
F. 2d 933, 939 (CA1 1983).

5 Similar delegations of authority elsewhere in the food stamp regulations
are likewise called into question by the Court’s ruling today. See 7 CFR
§273.15(k)(1) (1985) (“When benefits are reduced or terminated due to a
mass change, participation on the prior basis shall be reinstated only if
the issue being contested is that food stamp . . . benefits were improperly
computed or that Federal law or regulation is being misapplied or misinter-
preted by the State agency”); § 271.7(f) (“State agencies shall not be re-
quired to hold fair hearings unless the request for a fair hearing is based on
a household’s belief that its benefit level was computed incorrectly . . . or
that the rules were misapplied or misinterpreted”).

¢ Apart from its discussion of the regulation, the Court emphasizes the
fact that the form notice mailed by the Department in these cases informed
recipients that “[ylou have the right to request a fair hearing if you dis-
agree with this action.” Ante, at 128. It seems relatively clear, however,
that under 7 CFR §273.15(k)(2)(ii) (1985) and, perhaps, §271.7(f), ag-
grieved households have no “right” to a hearing based merely on disagree-
ment with a change in the law. Perhaps the Court intends either to limit
its approval of form notices to circumstances in which a state agency allows
appeals and fair hearings no matter what the reason, or to require that ap-

e o
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A careful examination of the history of §273.12(e)(2)(ii)
also suggests that “individual notices” mean notices contain-
ing some individualized information. The Secretary’s food
stamp regulations originally required that, “[plrior to any
action to terminate or reduce a household’s program bene-
fits,” state agencies had to give each household “in detail the
reasons for the proposed action.” 7 CFR §271.1(n) (1972)
(emphasis added). This notice requirement made no excep-
tion for “mass changes” in the law. In 1974, however, the
Secretary granted state agencies the option of providing
“general notice” of mass changes, either by a notice “mailed
to all recipients,” 39 Fed. Reg. 25996 (1974), or by pervasive
publicity.” The form notice used in these cases presumably
would have met this “general notice” requirement if general
notice had been all that was required in 1981. In 1978, how-
ever, the Secretary subdivided the mass change regulation to
address different types of changes. 43 Fed. Reg. 47915-
47916 (1978). Subsection (e)(1) paralleled the 1974 mass
change regulation, permitting notice of certain state and
federal adjustments by pervasive publicity, “general notice
mailed to households,” or “individual notice.” Subsection
(e)(2) was new, however, and required “individual notices to
households to inform them of the change.”® Although the

peals must always be permitted if mass change notices are vague. Other-
wise, nothing in the Court’s opinion would appear to prohibit state agencies
from omitting such appeal rights in the future while still providing no more
than the uninformative notice approved by the Court today.

"“When [a notice of adverse action] is not required . . . , the State
agency shall publicize the possibility of a change in benefits through
the various news media or through a general notice mailed out with ATP
cards and with notices placed in food stamp and welfare offices.” 7 CFR
§ 271.1(n)(3) (1975).

8 The relevant provisions stated:

“(e) Mass changes. . . .

“(1) Federal adjustments to eligibility standards, allotments, and de-
ductions, State adjustments to utility standards. . . .

“(ii) Although a notice of adverse action is not required, State agencies
may send an individual notice to households of these changes. State agen-
cies shall publicize these mass changes through the news media; posters in
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difference between “general notices mailed to households”
and “individual notices” was never defined by the Secretary,
he directed that notice of the 1981 earned-income deduction
change be given pursuant to subsection (e)(2), thereby re-
quiring “individual” as opposed to “general” notice.

In the absence of some contrary indication, normal con-
struction of language requires the conclusion that the Secre-
tary employed different terms in the same regulation to mean
different things. See Crawford v. Burke, 195 U. S. 176, 190
(1904); R. Dickerson, The Interpretation and Application of
Statutes 224—-225 (1975). And it is clear that the difference
between the two types of notice must lie in their informa-
tional content, “general” versus “individual,” because both
types of notice must be mailed to individual households.®
“General notices mailed to households” required no more
than a form letter of identical content mailed to each of a
large number of affected households; in contrast, “individual
notice” going to many households must imply some more par-
ticularized, “individual” content.

Finally, the Court argues that the regulatory decision not
to require a “notice of adverse action” for mass changes
“surely implies” a decision to forgo “individual computations”
as well. Ante, at 126. No such implication is logically re-
quired, however. The Court apparently fails to understand
that “notice of adverse action” is a technical term of art used
in the food stamp regulations to describe a special type of

certification offices, issuance locations, or other sites frequented by certi-
fied households; or general notices mailed to households. . . . .

“(2) Mass changes in public assistance. . . .

“(ii) A notice of adverse action is not required when a household’s food
stamp benefits are reduced or terminated as a result of a mass change
in the public assistance grant. However, State agencies shall send indi-
vidual notices to households to inform them of the change. . . .” 7 CFR
§273.12(e) (1979).

*Thus the fact that “a separate individual notice was sent to each indi-
vidual household,” ante, at 126, proves nothing.
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notice containing other information besides “the reason for
the proposed action.”® Thus when the Secretary proposed
§273.12(e)(2)(ii) in 1978, he distinguished “individual” mass
change notice from a “notice of adverse action” by noting the
information that a mass change notice need not contain:

“Although households are not entitled to a notice of
adverse action for mass changes|,] the regulations pro-
pose that States send households an individual notice
which informs the household of the change but does not
grant the household continuation rights if the household
appeals the State agency action. In this way, house-
holds are advised of the change and can adjust household
budgets accordingly.” 43 Fed. Reg. 18896 (1978)."

Nothing was said to suggest that individual computations
were not required in either type of notice. Indeed, by stat-
ing a purpose of providing affected households sufficient
information so that they could adjust their budgets, the plain
implication is to the contrary: each household was to be
notified of mass changes in individual terms. It is difficult

In 1981, when the Department acted in this case, a “notice of adverse
action” was required to contain

“In easily understandable language . . . [t]he proposed action; the reason
for the proposed action; the household’s right to request a fair hearing; the
telephone number and, if possible, the name of the person to contact for
additional information; the availability of continued benefits; and the liabil-
ity of the household for any overissuances received while awaiting a fair
hearing . . . . If there is an individual or organization available that pro-
vides free legal representation, the notice shall also advise the household of
the availability of the service.” 7 CFR §273.13(a)(2) (1981).

"The Secretary erred in stating that households affected by mass
changes had no right to continued benefits, since the regulations proposed
on the same day clearly specified a right to continued benefits “if the issue
being appealed is the computation of benefits.” 43 Fed. Reg. 18931 (1978).
But unlike a notice of adverse action, the proposed mass change notice was
not required to inform recipients of that right.
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to imagine how one could otherwise adjust one’s household
budget “accordingly.” **

As far as I can tell, there has been no contemporaneous or
consistent administrative interpretation of the regulation at
issue; indeed, there has been no interpretation at all. Based
on the language, function, and history of the regulation itself,
however, any logical implication to be drawn is that the
“individual notice” required by § 273.12(e)(2)(ii) comprehends
some amount of individualized benefit data.® Conscious as
well of the constitutional questions otherwise raised, I would
affirm the judgment below on this ground alone."

II

I can agree with the Court that the relevant statutory sec-
tion, 7 U. S. C. §2020(e)(10), may not of itself require “indi-

2To the extent that the Court suggests that there is a difference be-
tween types of action (“adverse” as opposed to “mass”) rather than in
types of notice, ante, at 126, or that notice is required of “individual
adverse action[s]” but not of mass changes, ibid., it is apparent that the
Court misapprehends the “familiar distinction between the individual
adverse action and a mass change.” Ibid. In terms of effect on the indi-
vidual, there is no difference under either label. The “action”—a reduc-
tion in benefits—is exactly the same. Moreover, households affected in
either case must receive “individual notice” and have some right to a fair
hearing. The only difference is in the number of recipients affected and
the amount of additional information their notices must contain.

It should not go unnoted that just as the concept of “individual notice”
silently appeared in the 1978 mass change regulations, the concept of “gen-
eral” notice has now disappeared from the regulations without explanation.
See 46 Fed. Reg. 44712, 44726 (1981) (proposing new §273.12(12)(e)); 7
CFR §273.12(e) (1985). It is ironic that although the concept of “general
notice mailed to households” has thus passed from the regulatory scheme
without a murmur, the majority today reincarnates it under the label of
“individual notice,” by approving the vague form notices that were used in
these cases.

“The recipients’ petition for certiorari in No. 83-6381, questioning the
Court of Appeals’ vacation of the District Court’s injunctive relief, is not
considered by the Court today. See ante, at 123. I need say only that on
this record, I do not find that the Court of Appeals exceeded its remedial
discretion.

T
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vidual computations.” The Court goes beyond this holding,
however, to suggest that § 2020(e)(10) permits no notice at all
of reductions based on legislated changes in benefit levels.
Ante, at 126. Because all parties concede that some form of
notice was required, the Court’s broader statutory discussion
is unnecessary to its decision. I find the Court’s suggestion
to be an erroneous reading that will cause needless confusion
for food stamp administrators and recipients alike.

Although the Food Stamp Act of 1964, 78 Stat. 703, as
amended, 7 U. S. C. §§2011-2029, is federally supervised, it
is administered largely by separate agencies of the States.’
Thus reductions in food stamp benefit levels, even if fed-
erally mandated, can be implemented only by state agencies.
Section 2020(e)(10) requires that when a state agency acts,
it must provide “for the granting of a fair hearing and a
prompt determination thereafter to any household aggrieved
by the action of the state agency under any provision of its
plan of operation . . .” (emphasis added). It further man-
dates continuation of the prior level of food stamp benefits
pending decision for “any household which timely requests
such a fair hearing after receiving individual motice of
agency action reducing or terminating its benefits” (empha-
sis added). As the Secretary acknowledges, the plain lan-
guage of §2020(e)(10) “presupposes the existence of notice.”
Reply Brief for Federal Respondent 11. The Court’s conclu-
sion that §2020(e)(10) “does not itself mandate any notice at
all,” ante, at 125-126, is thus true only in the formalistic
sense that words of command are not used. A congressional
presupposition that notice will be sent, expressed in a statute
directed to state agencies, can have no different legal effect
than would a straightforward command.

“Title 7 U. S. C. §2020(d) directs that each “State agency . . . shall
submit for approval” by the Secretary of Agriculture a “plan of operation
specifying the manner in which [the food stamp] program will be conducted
within the State in every political subdivision.” State agencies are di-
rectly “responsible for the administration of the program within [each]
State.” 7 CFR §271.4(a) (1985).

L P )
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No distinction between types of “agency action”—mass or
individual—appears in the language of §2020(e)(10), and the
statute’s legislative history demonstrates that no distinction
was intended. The controlling House Report explained that
after Goldberg v. Kelly, 397 U. S. 254 (1970), fair hearings
would be required in all cases where a food stamp claimant
will be “aggrieved” by any agency action, “whether it be a
termination or reduction of benefits, a denial of an application
for benefits, or other negative action. . . .” H. R. Rep.
No. 95-464, p. 285 (1977). The Report went on to recite
Congress’ understanding that notice of all such “negative
actions” was normally provided in all cases,” and indeed, such
was the administrative practice in 1977. Although “notices
of adverse action” were not always required, the 1977 regula-
tions required some form of notice even for “mass changes.”
7 CFR §§271.1(n)(2) and (3) (1977). Congress was thus well
aware of, and legislated on the basis of, the contemporaneous
administrative practice of providing notice of mass changes,
and must be presumed to have intended to maintain that
practice absent some clear indication to the contrary. Haig
v. Agee, 453 U. S. 280, 297-298 (1981).""

Aside from language and legislative history, the logic of
the statutory scheme is distorted by the Court’s suggestion

*“Each household must be notified in a timely manner usually ten days
prior to the time the agency’s decision will take effect.” H. R. Rep.
No. 95-464, p. 285 (1977); accord, S. Conf. Rep. No. 95-418, p. 197 (1977)
(adopting House bill which requires “State agency notice of reduction or
termination of [a household’s] benefits”).

"The Court rests its statutory argument on its view of the regulatory
“background,” which allegedly included a “distinction between the regula-
tory requirement regarding notice in the case of an adverse action and the
lack of such a requirement in the case of a mass change.” Ante, at 125
(emphasis supplied). No such distinction existed, however. The regula-
tions in effect in 1977 plainly stated a requirement of notice of mass
changes, 7 CFR § 271.1(n)(3) (1977), as the Court itself notes, ante, at 126,
n. 28. Congress’ approval of the 1977 administrative practice, therefore,
cannot support the Court’s suggestion that Congress thereby approved of
no notice at all in the mass change context.

.
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that notice is not required when mass reductions result from
legislation. Notice is, of course, “an element of the fair
hearing requirement” of §2020(e)(10), ante, at 124, because
it allows recipients whose benefits will be reduced or termi-
nated to determine whether or not to request a fair hearing.
Cf. Joint Anti-Fascist Refugee Commuittee v. McGrath, 341
U. S. 123, 171-172 (1951) (Frankfurter, J., concurring) (“No
better instrument has been devised for arriving at truth than
to give a person in jeopardy of serious loss notice”). Con-
gress expressed its view in 1977 that there would be little
occasion to claim a fair hearing when legislative changes in
benefit levels were implemented: “Hearings would, of course,
be unnecessary in the absence of claims of factual error
in individual benefit computation and calculation.” H. R.
Rep. No. 95-464, at 289 (emphasis added).”® Similarly, Con-
gress directed that if in the course of a fair hearing “a deter-
mination is made that the sole issue being appealed is . . .
not a matter of fact or judgment relating to an individual
case,” then benefits need not be continued under the proviso
of §2020(e)(10). Id., at 286 (emphasis added). These very
statements, however, demonstrate Congress’ understanding
that households affected by mass changes could request a fair
hearing, and were entitled to a hearing if their claim was,
among other things, miscalculation of benefits.’* The Court
does not discuss these legislative remarks. But congres-

¥We previously have affirmed the view that because the distinction
between factual and policy-based appeals is often difficult to identify, the
Due Process Clause constrains state agencies to err on the side of allowing
hearings in doubtful or ambiguous cases. Carleson v. Yee-Litt, 412 U. S.
924 (1973) (summarily aff’g Yee-Litt v. Richardson, 353 F. Supp. 996
(ND Cal.)).

®The Court’s statement that “it seems unlikely that Congress contem-
plated individual hearings for every household affected by a general change
in the law,” ante, at 124, is thus unobjectionable, but it has no apparent
bearing on whether Congress contemplated notice of mass reductions so
that fair hearings could be requested in appropriate cases before benefits
are cut off.
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sional discussion of guidelines for winnowing appeals simply
makes no sense if no notice at all of mass reductions was
intended.

Notice of reductions in benefit levels is thus the necessary
predicate to implementation of the statutory fair hearing re-
quirement. Indeed, the Court apparently accepts this view,
stating that “whenever a household is entitled to a fair hear-
ing, it is appropriate to read the statute as imposing a re-
quirement of individual notice that would enable the house-
hold to request such a hearing.” Ante, at 124. It is clear,
however, that Congress intended and the regulations guaran-
tee that mass reductions rightfully may be appealed if the
claim is miscalculation. Yet the Court concludes there is no
statutory “command to give notice of a general change in the
law.” Amnte, at 126. This conclusion may generally be cor-
rect with regard to enactment of changes in the law, see
Texaco, Inc. v. Short, 454 U. S. 516 (1982), but the plain
terms of § 2020(e)(10) require notice of “agency action” taken
to implement the law, if that action will result in “reduc[tion]
or terminat[ion] of . . . benefits.” Because legislated mass
changes, like any other changes, can be implemented only
by the action of state agencies, the notice requirement of
§2020(e)(10) is fully implicated in the mass change context.

The unambiguous purpose of the fair hearing and benefit
continuation requirements of § 2020(e)(10) is to prevent erro-
neous reductions in benefits until a claim of error can be re-
solved. General changes in the law, no less than individual
exercises of caseworker discretion, are likely to result in
error when implemented, as the facts of these cases indicate
and the Court acknowledges. Ante, at 127 (“[Elrrors. . . can
occur in the administration of any large welfare program”).
Timely and adequate notice permits the affected recipient
to surmise whether an error has been made; if the recipient
invokes the statutory right to a fair hearing, the agency
then determines whether the recipient is correct. That
reductions are implemented massively rather than on a case-
by-case basis alters not at all this sensible administrative

T
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scheme, operating as intended under § 2020(e)(10). By read-
ing the statute not to require any notice at all when reduc-
tions or terminations of benefits are the result of agency
implementation of a “general change in the law,” the Court
finds an exception not indicated by the statute, its legislative
history, or relevant regulations, and not supported by any
logical view of the food stamp administrative process. Fed-
eral administrators have required state agencies to give some
form of notice of mass changes since before §2020(e)(10)’s
enactment until today. The Court’s contrary suggestion,
offered in cases where the discussion is unnecessary to the
result, will disrupt an administrative scheme that appears to
work smoothly without the Court’s help.

III

Because food stamp benefits are a matter of statutory enti-
tlement, recipients may claim a property interest only in the
level of benefits to which they are entitled under the law,
as calculated under whatever statutory formula is provided.
Congress may reduce the entitlement level or alter the for-
mula through the normal legislative process, and that process
pretermits any claim that Congress’ action constitutes uncon-
stitutional deprivation of property. See Logan v. Zimmer-
man Brush Co., 455 U. S. 422, 432-433 (1982).

Arguing from similar premises, the Court concludes that
the food stamp recipients in these cases had no special right
to “advance notice of the legislative change” in the earned-
income deduction in 1981. Ante, at 130. The recipients,
however, have never contended that they had a right to “ad-
vance notice” of the enactment of congressional legislation,®
and I do not intend to argue for that proposition here. “It is

*See, e. g., Brief for Respondents Parker et al. 47, and n. 26 (“This is
not a case in which the plaintiffs have challenged the authority of Congress
to decrease the amount of [food stamp benefits].” “[TThe plaintiffs seek
only to have the admittedly valid change in the program applied correctly
to their individual cases”); see also Reply Brief for Respondents Parker
et al. 9; Record, Amended Supplemental Complaint Y1 (Jan. 6, 1982).
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plain that sheer impracticality makes it implausible to ex-
pect the State itself to apprise its citizenry of the enact-
ment of a statute of general applicability.” Texaco, Inc. v.
Short, supra, at 550 (BRENNAN, J., dissenting) (emphasis in
original).

Instead, these cases involve the implementation of Con-
gress’ decision by its agents, the various state agencies that
administer food stamp programs across the country. Owing
to factors unique to the state agency and having nothing to do
with Congress, implementation of the change in Massachu-
setts resulted in the erroneous reduction of food stamp bene-
fits for a number of households. Ante, at 127; see infra,
at 151, and n. 27. Because recipients have a constitutionally
cognizable property interest in their proper statutory entitle-
ment levels, it is deprivation of those interests by the state
agency, and not the passage of legislation by Congress, that
requires our constitutional attention in this case.”

# Unlike the statute analyzed in Texaco, Inc. v. Short, 454 U. S. 516
(1982), the 1981 earned-income deduction change was not “self-executing,”
and as Texaco held, it is “essential” to distinguish “self-executing feature[s]
of [a] statute” from actions taken subsequently to implement the legisla-
tive command. Id., at 533. Texaco examined a challenge to a state law
providing that mineral interests unused for 20 years automatically would
revert to the surface owner unless a “statement of claim” was filed. Id.,
at 518. Appellants claimed this law would effect an unconstitutional
taking of their interests without due process unless they were notified
when “their 20-year period of nonuse was about to expire.” Id., at 533.
While upholding the statute, the Court repeatedly emphasized its “self-
executing” character, and carefully noted that the Constitution would
govern any action taken later to terminate finally appellants’ property
interests: “It is undisputed that, before judgment could be entered in a
quiet title action that would determine conclusively that a mineral interest
has reverted, . . . the full procedural protections of the Due Process
Clause . . . including notice . . . must be provided.” Id., at 534 (emphasis
supplied); see also id., at 535 (“The reasoning in Mullane is applicable
to a judicial proceeding brought to determine whether a lapse of a mineral
estate did or did not occur, but not to the self-executing feature of” the
law); id., at 537 (distinguishing precedents on the ground that “the prop-
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By focusing primarily on the “red herring” notice-of-
legislative-change issue, the Court avoids explicit application
of the multifactored interest-balancing test normally applied
in our due process precedents. I understand the Court to
make two basic arguments, however, in dismissing the re-
cipients’ constitutional claim to individualized notice of the
Department’s action. The first is to suggest that no notice
at all is required when “inadvertent errors” are involved,
such errors simply may be “put . . . to one side.” Ante,
at 127, 128. The second is that the form notice employed
here sufficed to “adequately protect” the recipients’ interests
in any case, because recipients can be presumed to know the
law regarding the earned-income deduction change and the
notice told them how to appeal. Ante, at 130-131.

My consideration of these arguments is informed by two
unchallenged facts. First, although not mentioned by the
Court, when the Department sent its form notice and imple-
mented the earned-income deduction change in December
1981, its officials knew that a substantial data entry backlog
in its computerized record system meant that its food stamp
files contained inaccurate earned-income information for a
number of recipients. App. 85-89 (testimony of the Depart-
ment’s Systems Director); id., at 214 (testimony of the Dep-
uty Director of the Department’s computerized file system);
see also 722 F. 2d, at 938-939; Pet. App. 77-80. Thus the
Department knew full well that when it took action to imple-
ment the legislative change, the food stamp benefits of a
number of recipients were likely to be erroneously reduced or
terminated. While the absence of such clear foreknowledge

erty interest was taken only after a specific determination that the depri-
vation was proper”). Texaco thus plainly acknowledged that due process
protections were required to prevent erroneous applications of the stat-
ute. As I also noted in Texaco, if “[t]he State may . . . feasibly provide
notice when it asserts an interest directly adverse to particular persons,
[it] may in that circumstance be constitutionally compelled to do so.” Id.,
at 550 (BRENNAN, J., dissenting).
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might not make a constitutional difference, its presence here
surely sharpens the constitutional analysis.

Second, the officials in charge of the Department’s com-
puter systems testified without contradiction that it was
“not a problem” to generate a notice containing the individ-
ualized information ordered by the District Court, since that
information was already contained in the computers, and that
the necessary programming might have taken “a few hours.”
App. 224; see id., at 80-84, 217-227. Thus the District
Court’s finding, unquestioned by the Court today, was that
it was likely that individualized notices could have been pro-
vided in December 1981 “without causing any delay” or any
“real hardship” to the Department. Pet. App. 74-75, 94.

A

In my view, the Court’s offhand discussion of “inadvertent
errors” is fogged by an unspoken conceptual confusion in
identifying the constitutional deprivation claimed in these
cases. In traditional cases arising under the Due Process
Clause, a governmental deprivation of property is not diffi-
cult to identify: an individual possesses a set amount of prop-
erty and the government’s action either does, or does not,
deprive the individual of some or all of it. Where “new”
property interests—that is, statutory entitlements—are in-
volved, however, claimants have an interest only in their
benefit level as correctly determined under the law, rather
than in any particular preordained amount. Thus, while any
deprivation of tangible property by the State implicates the
Due Process Clause, only an erroneous governmental reduc-
tion of benefits, one resulting in less than the statutorily
specified amount, effects a deprivation subject to constitu-
tional constraint. It is the error, and not the reduction
per se, that is the deprivation.

Keeping this point in mind, it is readily apparent that this
Court’s application of the Due Process Clause to govern-
mental administrative action has not only encompassed, but
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indeed has been premised upon, the need for protection of
individual property interests against “inadvertent” errors
of the State. Goldberg v. Kelly, 397 U. S. 254 (1970),
Mathews v. Eldridge, 424 U. S. 319 (1976), and Memphis
Light, Gas & Water Division v. Craft, 436 U. S. 1 (1978), to
name but a few examples, all involved administrative deci-
sionmaking presumed to operate in good faith yet subject to
normal and foreseeable, albeit unintentional, error.? Prop-
erly applied, regulations that govern administrative decisions

2 Although the Court does not define “inadvertent errors,” its opinion
and the facts of these cases indicate that the phrase describes errors made
in good faith or unintentionally, rather than errors that could not possibly
have been expected. Thus the Court acknowledges that such errors are
well known to “occur in the administration of any large welfare program.”
Ante, at 127; see also Memphis Light, Gas & Water Division v. Craft, 436
U. S., at 18 (“[T]he risk of erroneous deprivation, given the necessary reli-
ance on computers, is not insubstantial”) (footnote omitted). Indeed, the
testimony indicating that the Department knew that the stale data in its
computer system would be used to determine new benefit levels suggests
that the Court’s characterization of the resulting errors as “inadvertent”
is a charitable one.

In a footnote, the Court states that “[bly hypothesis, an inadvertent
error is one that the Department did not anticipate; for that reason, the
Department could not give notice of a reduction that was simply the conse-
quence of an unintended mistake.” Amnte, at 128, n. 30. In light of the
Department’s testimony and the Court’s recognition that administrative
errors are well known to occur in welfare programs, I can surmise only
that the Court means that the Department did not anticipate which par-
ticular individuals would be erroneously affected, for the foreseeability of
error against some portion of the class is clear and undisputed. See Brief
for State Petitioner 60-61. The Court’s further assertion that the Depart-
ment “could not give notice of a reduction that was simply the consequence
of an unintended mistake,” is simply misguided. The reductions per se
were the consequence of Congress’ action, not the Department’s, and they
were certainly intended. The amount of the reductions was easily calcu-
lated, and notice could have been given. Only the Department’s miscalcu-
lations were in any sense “unintended mistakes.” While notice that a
particular error would be made was, perhaps, impossible, notice of the
reduction was both possible and required, for the very reason that only the
recipients could identify particular errors before they took effect.
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in such cases cannot deprive recipients of property, because a
welfare or utility service recipient whose entitlement should
be reduced or terminated under relevant statutes can claim
no valid interest in continuation. Administrative decisions
that affect statutory entitlements may often be correct. But
when administrative error—that is, the deprivation—is fore-
seeable as a general matter and certain to occur in particular
cases, constitutional procedures are interposed to ensure
correctness insofar as feasible.?

“[A] primary function of legal process is to minimize the
risk of erroneous decisions,” Mackey v. Montrym, 443 U. S.
1, 13 (1979). Consequently, a foreseeable action that may
cause deprivation of property must be “preceded by notice.”
Mullane v. Central Hanover Bank & Trust Co., 339 U. S.
306, 313 (1950) (emphasis added).” As we made clear in
Goldberg, 397 U. S., at 267, in statutory entitlement cases
the Due Process Clause normally requires “timely and ade-
quate notice detailing the reasons” for proposed adverse
administrative action. Such process is constitutionally re-
quired whenever the action may be “challenged . . . as resting
on incorrect or misleading factual premises or on misappli-
cation of rules or policies to the facts of particular cases.”
Id., at 268.

2 One need not indisputably prove error before constitutional protections
may be invoked; only a foreseeable probability of error need be shown.
See, e. g., Board of Regents v. Roth, 408 U. S. 564, 577 (1972) (requiring a
“legitimate claim of entitlement”) (emphasis added); Fuentes v. Shevin,
407 U. S. 67, 86 (1972) (“Fourteenth Amendment’s protection of ‘property’
. . . has never been interpreted to safeguard only the rights of undisputed
ownership”) (emphasis added).

% See also Roller v. Holly, 176 U. S. 398, 409 (1900) (“That a man is enti-
tled to some notice before he can be deprived of his liberty or property, is
an axiom of law to which no citation of authority would give additional
weight”); Baldwin v. Hale, 1 Wall. 223, 233 (1864) (“Parties whose rights
are to be affected are entitled to be heard; and in order that they may enjoy
that right they must first be notified”).
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Thus, in my view, it is a novel and ill-considered suggestion
to “put . . . to one side” unintended but foreseeable ad-
ministrative errors that concededly had adverse effects on
valid property interests. Such errors are at the heart of due
process analysis. If the Constitution provides no protection
against the visiting of such errors on statutory entitlement
claimants, then the development of this Court’s “new prop-
erty” jurisprudence over the past 15 years represents a
somewhat hollow victory. The fact that errors inevitably
occur in the administration of any bureaucracy requires the
conclusion that when the State administers a property enti-
tlement program, it has a constitutional obligation to provide
some type of notice to recipients before it implements ad-
verse changes in the entitlement level, for the very reason
that “inadvertent” erroneous reductions or terminations of
benefits—that is, deprivations of property—are otherwise
effected without any due process of law.®

#The Secretary argues that such errors “would likely be detected” after
they occurred, “with corrective payments to all.” Brief for Federal
Respondent 25-26. Since the Department contends that the particular
errors committed were unknown to it, however, it is not clear how they
would be detected absent specific notice to the recipients. See Vargas v.
Trainor, 508 F. 2d 485, 490 (CAT7 1974), cert. denied, 420 U. S. 1008 (1975).
Because the Department notably does not contend that every error that
occurred in this case has in fact been detected, the Court of Appeals’ order
directing the Department “to check its files to ensure that [it] properly
calculated the benefit reduction of each recipient,” 722 F. 2d at 941, a
remedy suggested by the Department itself, tbid., was appropriate.

More importantly, however, the likelihood of postdeprivation correc-
tion is largely irrelevant to the constitutional inquiry regarding notice.
Cf. Mathews v. Eldridge, 424 U. S. 319, 340 (1976) (postdeprivation process
relevant to whether predeprivation evidentiary hearing is required); but
see Cleveland Board of Education v. Loudermill, 470 U. S. 532, 542 (1985)
(“some form of pretermination hearing” is generally required). To para-
phrase Memphis Light, Gas & Water Division v. Craft, 436 U. S., at 20,
“la]lthough [food stamp benefits] may be restored ultimately, the cessation
of essential [benefits] for any appreciable time works uniquely final depri-
vation,” and adequate notice therefore must precede the adverse action.

L. il el R - g e i e el
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B

Because the errors in these cases cannot merely be ig-
nored, I turn to the central constitutional inquiry: what proc-
ess was due in light of “the practicalities and peculiarities
of the case”? Mullane v. Central Hanover Bank & Trust
Co., supra, at 314. Experience demonstrates that balanced
consideration of a number of factors is required: the impor-
tance of the private interest affected, the risk of erroneous
deprivation under the system challenged, the protective
value of the different procedures proposed, and the govern-
ment’s interests, including any “fiscal and administrative
burdens” created by different procedures. Logan v. Zim-
merman Brush Co., 455 U. S., at 434; Mathews v. Eldridge,
424 U. S., at 334-335. These interests are relevant to deter-
mining the “content of the notice” as well as its timing and
other procedural claims. Goss v. Lopez, 419 U. S. 565, 579
(1975). Although the interests normally relevant to the
constitutional due process inquiry are often characterized as
“competing,” e. g., Cleveland Board of Education v. Louder-
mall, 470 U. S. 532, 542 (1985), the record makes clear that
the Department failed to demonstrate any countervailing in-
terest in not providing individualized notices in this case.

1. Importance of the Interest. The importance of the cor-
rect level of food stamp benefits to eligible households cannot
be overstated. Designed “[t]o alleviate . . . hunger and
malnutrition” and allow poverty level families “to purchase a
nutritionally ‘adequate diet,” Pub. L. 91-671, §2, 84 Stat. |
2048, the food stamp program by definition provides benefits
only to those persons who are unable to afford even a mini-
mally adequate diet on their own. An erroneous reduction
or break in benefits, therefore, may literally deprive a recipi-
ent “of the very means by which to live.” Goldberg, supra,
at 264.%

% Census statistics indicate that the median annual income of all house-
holds receiving food stamps was less than $6,000 in 1982. Bureau of the

e L i s - i e ot ) SRR
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2. Risk of Evror. Both courts below found that the likeli-
hood of error by the Department in implementing the earned-
income deduction change was substantial. 722 F. 2d, at 939;
Pet. App. 88-95. The Court does not challenge that eval-
uation, and it is amply supported by the record. The exist-
ence of implementation errors was unchallenged at trial.”
Because of a severe data entry backlog in the Department’s
computers during the fall of 1981, an undetermined number
of food stamp recipients’ files contained erroneous earned-
income figures.® Thus, although the mathematical operation
necessary to implement the statutory change was theoreti-
cally simple, its actual performance in Massachusetts neces-
sarily carried with it a high risk of error.

The Department did not challenge the recipients’ proof
regarding the risk of error at trial, but instead argued as it

Census, Characteristics of Households and Persons Receiving Selected
Noncash Benefits: 1982, p. 19 (1984). “The 1984 poverty threshold is
$8,280 for a family of three and $10,610 for a family of four.” House
Committee on Ways and Means, Children in Poverty, 99th Cong., 1st
Sess., 196 (Comm. Print 1985). See also Mathews v. Eldridge, supra, at
340 (“[Wlelfare assistance is given to persons on the very margin of
subsistence”).

“For example, a random sample of less than one-third of the 16,000
households that received the Department’s December 1981 notice showed
that 585 households listed as having no earned income nevertheless re-
ceived the notice. Of these, 211 households experienced a change in their
benefit level, although by statutory definition no change should have
occurred. Pet. App. 81-82. Thus the Court’s statement that Congress’
“agmendment had no effect on households with no income,” ante, at 118, is
simply wrong with regard to implementation of the law in Massachusetts.

% Data for over 9,000 of the households that received the notice at issue
in these cases were contained in the affected computer system. Pet. App.
78. Over two-thirds of the data entries scheduled for this system had not
been processed during the relevant period, and the District Court con-
cluded that “it was more likely than not” that the correct earned-income
information “for any of the [affected] households . . . was not entered . . .
prior to implementation of the change in the earned income disregard.”
TaSasy:
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does here that any such risk was caused not by the statutory
change but by its ministerial implementation based on pre-
existing data in the files. As indicated above, however, it is
precisely that implementation, and not the statutory change,
that the recipients have challenged throughout. The fore-
seeable risk of the Department’s errors stands unrefuted.

3. Value of Additional Procedures. Adequate notice
under the Due Process Clause has two components. It must
inform affected parties of the action about to be taken against
them as well as of procedures available for challenging that
action. Memphis Light, 436 U. S., at 13; Mullane, 339
U. S., at 314. These requirements serve discrete purposes:
adequate notice of the action itself permits the individual to
evaluate its accuracy or propriety and to determine whether
or not to contest it; notice of how to appeal ensures that
available error-correction procedures will be effective. In
Memphis Light, supra, the second component was examined,
and I have no doubt that the Court today correctly con-
cludes that recipients of the mass change notice here were
adequately informed of the “procedure for protesting.” 436
U. S., at 15; see ante, at 128.

These cases are the converse of Memphis Light, however,
and the subtle yet vital failure of the notice here is that it
completely failed to inform recipients of the particular action
proposed to be taken against them by the Department.” The

®The Court finds that the form notice here was adequate simply because
it explained how to appeal and, if a recipient contacted the Department,
their benefits were not reduced until a hearing was held. Ante, at 128.
This rationale ignores the first component of notice that our cases rec-
ognize: notice of the proposed action. This notice told recipients only
of Congress’ change, and did not even identify the Department’s action
(“reduced or terminated,” App. 5), let alone provide sufficient information
to evaluate it. See n. 4, supra. By approving a form of notice that en-
courages recipients to appeal whether they have a reason or not, the Court
likely adds to the costs of welfare administration. Moreover, as noted
above, n. 6, no regulation required the Department to continue a recipi-
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notice included only a single vague statement about some
impending impact on food stamp benefits: due to Congress’
action, recipient’s benefits would “either be reduced . . .
or . . . terminated.” App. 5. The defendant in this law-
suit, however, is the Massachusetts Department of Public
Welfare, not Congress, and the action of which notice was
required was, it bears repeating, not Congress’ decision to
change the law but rather the Department’s application of
that changed law to individual recipients.* “Central to
the evaluation of any administrative process is the nature
of the relevant inquiry.” Mathews, 424 U. S., at 343. In
these cases the administrative inquiry was uncomplicated:
what was the current earned income of each recipient, and
what should his reduced food stamp benefit be after Con-
gress’ change was applied to that figure? The obvious value
of notice of those simple factual determinations® is that they

ent’s benefits absent some claim of factual error. Unless the Court in-
tends to impose such a requirement under the Constitution by its decision
today, its ground for decision fails to support its constitutional conclusion.

®The Secretary was a party in the District Court only on the theory that
the mass change regulation was unconstitutional. The District Court did
not so hold, however, and its order ran solely against the state agency.
The Department’s authorities wrote and designed the particular form no-
tice at issue, and only the errors caused by the Department’s actions were
the subject of challenge. In evaluating the adequacy of the notices, there-
fore, the value of additional information in preventing the Department’s
errors is the appropriate focus of analysis.

1t is conceded that implementation of the 1981 law required the Depart-
ment to make these determinations in each individual case. See, e. g.,
Brief for State Petitioner 65 (implementation “required a computer recal-
culation of each household’s benefits”). I thus fail to understand the
Court’s suggestion that “[t]his, of course, would be a different case if the
reductions were based on . . . individual factual determinations.” Ante, at
131, n. 35. The Court might intend to distinguish actions requiring simple
mathematical determinations from application of laws requiring greater
judgment or discretion on the part of administrators. But we have never
before suggested that such a distinction might make a difference, nor does
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were the only data that would have enabled each recipient
to “choose for himself whether to . . . acquiesce or con-
test,” Mullane, supra, at 314, by filing a benefit-preserving
appeal.®

The Court ultimately brushes aside any value that individ-
ualized notice may have had, stating that “citizens are pre-
sumptively charged with knowledge of the law,” and assert-
ing that “[s]urely Congress can presume that [a form] notice
relative to a matter as important as a change in a food-stamp
allotment would prompt an appropriate inquiry if not fully
understood.” Ante, at 130, 131. This reasoning is wholly
unpersuasive. First, I am unwilling to agree that “[t]he
entire structure of our democratic government,” ante, at 131,
rests on a presumption that food stamp recipients know and
comprehend the arcane intricacies of an entitlement program
that requires over 350 pages in the Code of Federal Regula-
tions to explain and voluminous state manuals to administer.
I am more certain that the premises of our polity include min-
imal protections for the property interests of the poor.

Moreover, in Memphis Light, the Court flatly rejected
the argument that the poor can protect themselves without

the Court provide any analytical justification for such a conclusion today.
Goldberg v. Kelly, 397 U. S. 254 (1970), clearly stated that the procedural
protections of the Due Process Clause apply whenever the potential for
erroneous decision based on “incorrect or misleading factual premises
or . . . misapplication of rules or policies to the facts of particular cases”
exists. Id., at 268. See also Yee-Litt v. Richardson, 353 F. Supp. 996
(ND Cal. 1973).

2The Secretary reports that households normally receive their first re-
duced benefit allotment “a few weeks after the notice.” Brief for Federal
Respondent 37. The form notice here, however, provided that recipients
had a right to continued benefits pending a fair hearing only if their request
were received within 10 days from the date of the notice. App. 5; see
7 CFR §§273.15(k)(1), 273.13(a)(1) (1981). Otherwise, a recipient had
only a right to reimbursement for erroneously reduced benefits “as soon
as administratively feasible” after prevailing in a fair hearing. 7 CFR
§ 273.15(r)(2) (1981).
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process. The dissent there argued that “a homeowner
surely need not be told how to complain about an error in
a utility bill.” 436 U. S., at 26 (STEVENS, J., dissenting).
The Court ruled, however, that “skeletal notice” was con-
stitutionally insufficient because utility customers are “of
various levels of education, experience and resources,” and
“the uninterrupted continuity of [utility service] is essential
' to health and safety.” Id., at 14-15, n. 15. See also
‘\ Mathews v. Eldridge, supra, at 349 (“[Plrocedures [must be]
| tailored . . . to ‘the capacities and circumstances of those who
are to be heard’”) (citation omitted). In this case, over 45%
J of affected food stamp recipients in Massachusetts had not
' completed high school. App. 127. In such circumstances
recipients must be “informed clearly.” Memphis Light, 436
U. 8., at 14-15, n. 15.
Additionally, this record reveals that the Court’s reliance
‘ on the protective value of an “appropriate inquiry” is mis-
placed. The notice here did indeed state that recipients
should call their local welfare office if they had “questions
| concerning the correctness of [their] benefits computation.”
| App. 5. Putting aside the fact that the notice did not inform
1 any recipient of his “benefits computation,” the testimony
of the representative named plaintiffs at trial was uniformly
that the local welfare workers they called about the notice
were either unaware of it or could not explain it. Id., at 131
(Zades), 139 (Parker), 149 (Johnson). With no help forth-
coming at the local level, the 10-day appeal period was virtu-
ally certain to expire before even those recipients who called
would receive a specific explanation enabling them intelli-
gently to decide whether or not to appeal.

Finally, the Mathews inquiry simply does not countenance
rejection of procedural alternatives because a court finds
existing procedures “adequate” in some ad hoc sense, without
evaluation of whether additional procedures might have been
more protective at little or no cost to the government. Yet
the Court discusses neither the protective value of individ-
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ualized notice in this context nor the burden, if any, that it
would impose on the Department.

4. Governmental Interests. The District Court concluded
that only four simple facts were necessary to transform this
vague notice into one that adequately informed affected indi-
viduals about the Department’s action in their particular
cases: “whether [their benefits] were being reduced or termi-
nated” and “the individual recipient’s old food stamp benefit
amount, new benefit amount, [and] the amount of earned
income that was being used to compute the change.” Pet.
App. 100. These data were already contained in the Depart-
ment’s computerized files, and the computers could have
been programmed to print the individualized information on
the form notices with little additional time or effort.*® The
District Court’s finding, not questioned by the Court today,
was that programming the computer to provide such indi-
vidual information is “neither a difficult nor burdensome
procedure,” id., at 75-76, and that had the Department
requested that such individualized data be printed on the
December 1981 notices, it was likely that it could have been
accomplished “without causing any delay . . . .” Id., at
74, 75. This record, therefore, can support no argument
that individualized notice would have been a burden for the
Department.*

® App. 80-84, 217-227. Indeed, prior to trial below the same computer
system generated a list of recipients containing precisely the information
found necessary by the District Court. Pet. App. 80. Inlight of this evi-
dence, it is unsurprising that, as the District Court stated, “the Common-
wealth [did] not argue the conservation of scarce fiscal resources.” Id., at
92-93. See also Philadelphia Welfare Rights Organization v. O’Bannon,
525 F. Supp. 1055, 1060 (ED Pa. 1981) (administrative burden in providing
individualized notice of state implementation of the 1981 earned-income
deduction change was “negligible”).

#The District Court also found that individualized notice would “oper-
at[e] to benefit the agency because such a notice should reduce the amount
of client visits and phone calls to the agency seeking clarification, reduce
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The Court’s regulatory conclusion is unconvincing, and
its statutory dictum is unfortunate. But I am most troubled
by the Court’s casual suggestion that foreseeable “inadver-
tent” errors in the administration of entitlement programs
may be ignored in determining what protection the Consti-
tution provides. Such administrative error all too often
plagues governmental programs designed to aid the poor.®
If well-meaning mistakes that might be prevented inexpen-
sively lie entirely outside the compass of the Due Process
Clause, then the convenience of the administrative state
comes at the expense of those least able to confront the
bureaucracy. I respectfully dissent.

JUSTICE MARSHALL, dissenting.

I share JUSTICE BRENNAN’s view that the logic of the rele-
vant regulation, 7 CFR §273.12(e)(2)(ii) (1985), requires the
sort of notice that the lower courts ordered here. The regu-
lation contemplates a notice that allows families to “adjust
household budgets” according to changes in benefit levels,

the amount of unnecessary appeals, and free up the time of the case-
workers for other tasks.” Pet. App. 76-77; see App. 95-96 (expert testi-
mony that vague mass change notice throws agency into “administrative
chaos”). This finding is due deference in this Court. Although the Court
properly rejects such evidence in its discussion of the regulations and stat-
ute, ante, at 127, n. 29, our constitutional precedents require that the
“fiscal and administrative burdens” of process enter the analysis once it is
determined that notice of some kind is required under the Due Process
Clause. Mathews, 424 U. S., at 335; see Mullane, 339 U. S., at 317 (con-
sidering “practical difficulties and costs” of types of notice).

% See, e. g., Hearing on Children, Youth, and Families in the Northeast
before the House Select Committee on Children, Youth and Families,
98th Cong., 1st Sess., 51, 53 (1983); Hearings on HEW Efforts to Reduce
Errors in Welfare Programs (AFDC and SSI) before the Subcommittee on
Oversight of the House Committee on Ways and Means, 94th Cong., 2d
Sess. (1976).
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43 Fed. Reg. 18896 (1978), and I fail to see how a notice
that does not inform recipients of their new benefit levels
can serve this purpose. Given that this interpretation of
the regulation disposes of the cases, I find no need to reach
the other issues addressed by the Court or by the dissent.
I therefore join Part I of JUSTICE BRENNAN’s dissent.
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NORTHEAST BANCORP, INC., ET AL. v. BOARD OF
GOVERNORS OF THE FEDERAL RESERVE
SYSTEM ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT

No. 84-363. Argued April 15, 1985—Decided June 10, 1985

The Bank Holding Company Act of 1956 (BHCA) requires a bank holding
company to obtain the approval of the Federal Reserve Board (Board)
before it may acquire a bank. Section 3(d) of the Act (known as the
Douglas Amendment) prohibits the Board from approving an application
of a bank holding company located in one State to acquire a bank located
in another State unless the acquisition “is specifically authorized by
the statute laws of the State in which such bank is located, by language
to that effect and not merely by implication.” Substantially similar
Connecticut and Massachusetts statutes provide that an out-of-state
bank holding company with its principal place of business in one of
the other New England States may acquire an in-state bank, provided
that the other State accords equivalent reciprocal privileges to the en-
acting State’s banking organizations. Certain bank holding eompanies
(respondents here) applied to the Board as out-of-state companies for
purposes of either the Connecticut or Massachusetts statute, seeking
approval for acquisitions of banks located in one or the other of those
States. Petitioners, prospective competitors, opposed the proposed
acquisitions in proceedings before the Board, contending that the acqui-
sitions were not authorized by the Douglas Amendment and that, if they
were, the applicable Connecticut or Massachusetts statute, by diserimi-
nating against non-New England out-of-state bank holding companies,
violated the Commerce, Compact, and Equal Protection Clauses of the
Federal Constitution. Rejecting petitioners’ contentions, the Board
approved the applications, and the Court of Appeals, in consolidated
review proceedings, affirmed.

Held:

1. The Connecticut and Massachusetts statutes are of the kind con-
templated by the Douglas Amendment to lift its ban on interstate acqui-
sitions. The Amendment’s language plainly permits States to lift the
federal ban entirely, and although it does not specifically indicate that a
State may partially lift the ban, neither does it specifically indicate that a
State is allowed only the alternatives of leaving the federal ban in place
or lifting it completely. The Amendment’s legislative history indicates




160 OCTOBER TERM, 1984

Syllabus 472 U. S.

that Congress intended to allow each State flexibility in its approach,
contemplating that some States might partially lift the ban on interstate
banking without opening themselves up to interstate banking from every-
where in the Nation. Moreover, the Connecticut and Massachusetts
statutes, by allowing only regional acquisitions, are consistent with the
Amendment’s and the BHCA’s purpose of retaining local, community-
based control over banking. Pp. 168-178.

2. The Connecticut and Massachusetts statutes do not violate the
Commerce Clause. Congress’ commerce power is not dormant here,
but has been exercised by enactment of the BHCA and the Douglas
Amendment, authorizing the challenged state statutes. State actions
that Congress plainly authorizes are invulnerable to constitutional attack
under the Commerce Clause. Pp. 174-175.

3. The challenged state statutes do not violate the Compact Clause,
which provides that no State, without Congress’ consent, shall enter
into an agreement or compact with another State. Even assuming,
arguendo, that the state statutes (along with statutes of other New
England States under petitioners’ theory) constitute an agreement or
compact, “application of the Compact Clause is limited to agreements
that are ‘directed to the formation of any combination tending to the
increase of political power in the States, which may encroach upon or
interfere with the just supremacy of the United States.”” New Hamp-
shire v. Maine, 426 U. S. 363, 369, quoting Virginia v. Tennessee, 148
U. 8. 503, 519. In view of the Douglas Amendment, the challenged
state statutes, which comply with the BHCA, cannot possibly infringe
federal supremacy. Nor do the state statutes in question either en-
hance the political power of the New England States at the expense of
other States or have an impact on the federal structure. Pp. 175-176.

4. The Connecticut and Massachusetts statutes do not violate the
Equal Protection Clause. The statutes favor out-of-state corporations
within the New England region over corporations from other parts of
the country. However, Connecticut and Massachusetts, in enacting
their statutes, considered that interstate banking on a regional basis
combined the beneficial effect of increasing the number of banking com-
petitors with the need to preserve a close relationship between those in
the community who need credit and those who provide credit, and that
acquisition of in-state banks by holding companies headquartered outside
the New England region would threaten the independence of local bank-
ing institutions. These concerns meet the traditional rational basis for
judging equal protection claims.  Metropolitan Life Ins. Co. v. Ward,
470 U. S. 869, distinguished. Pp. 176-178.

740 F. 2d 203, affirmed.
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JUSTICE REHNQUIST delivered the opinion of the Court.

Respondents Bank of New England Corporation (BNE),
Hartford National Corporation (HNC), and Bank of Boston
Corporation (BBC) are bank holding companies which applied
to the Federal Reserve Board to obtain approval for the ac-
quisition of banks or bank holding companies in New England
States other than the ones in which they are principally
located. Petitioners Northeast Bancorp, Inc., Union Trust
Company, and Citicorp opposed these proposed acquisitions
in proceedings before the Board. The Board approved the
acquisitions, and the Court of Appeals for the Second Circuit
affirmed the orders of the Board. Petitioners sought certio-
rari, contending that the acquisitions were not authorized by
the Bank Holding Company Act of 1956, 70 Stat. 133, as
amended, 12 U. S. C. §1841 et seq., and that, if they were
authorized by that Act, the state statutes which permitted
the acquisitions in each case violated the Commerce Clause
and the Compact Clause of the United States Constitution.
We granted certiorari because of the importance of these
issues, 469 U. S. 810, and we now affirm.

The Bank Holding Company Act (BHCA) regulates the
acquisition of state and national banks by bank holding com-

Leferovich, Jr.; for Senator Alphonse D’Amato et al. by J. Robert Lunney;
and for Frank L. Morsani by Dewey R. Villareal, Jr.

Briefs of amici curiae urging affirmance were filed for the State of
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Attorney General, Verley J. Spivey, Senior Assistant Attorney General,
and Grace E. Evans, Assistant Attorney General; for Bank of New York
Co., Inec., by John L. Warden, for the Conference of State Bank Supervi-
sors by Erwin N. Griswold, James F. Bell, and Arthur E. Wilmarth, Jr.;
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panies. The Act generally defines a bank as any institution
organized under state or federal law which “(1) accepts de-
posits that the depositor has a legal right to withdraw on de-
mand, and (2) engages in the business of making commercial
loans.” 12 U. S. C. §1841(¢c). The Act defines a bank hold-
ing company as any corporation, partnership, business trust,
association, or similar organization that owns or has control
over a bank or another bank holding company. §8§ 1841(a)(1),
(b); see §1841(a)(5). Before a company may become a bank
holding company, or a bank holding company may acquire a
bank or substantially all of the assets of a bank, the Act
requires it to obtain the approval of the Federal Reserve
Board. §1842.

The Board will evaluate the proposed transaction for anti-
competitive effects, financial and managerial resources, com-
munity needs, and the like. §1842(c). In addition, §3(d)
of the Act, 12 U. S. C. §1842(d), known as “the Douglas
Amendment,” prohibits the Board from approving an applica-
tion of a bank holding company or bank located in one State
to acquire a bank located in another State, or substantially all
of its assets, unless the acquisition “is specifically authorized
by the statute laws of the State in which such bank is located,
by language to that effect and not merely by implication.”
Pursuant to the Douglas Amendment, a number of States
recently have enacted statutes which selectively authorize
interstate bank acquisitions on a regional basis. This case
requires us to consider the validity of these statutes.

From 1956 to 1972, the Douglas Amendment had the effect
of completely barring interstate bank acquisitions because no
State had enacted the requisite authorizing statute. Begin-
ning in 1972, several States passed statutes permitting such
acquisitions in limited circumstances or for specialized pur-
poses. For example, Iowa passed a grandfathering statute
which had the effect of permitting the only out-of-state bank
holding company owning an Iowa bank to maintain and
expand its in-state banking activities, Iowa Code §524.1805
(1983); see Iowa Independent Bankers v. Board of Gover-
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nors, 167 U. S. App. D. C. 286, 511 F. 2d 1288, cert. denied,
423 U. S. 875 (1975); Washington authorized out-of-state
purchasers to acquire failing local banks, Wash. Rev. Code
§30.04.230(4)(a) (Supp. 1985); and Delaware allowed out-of-
state bank holding companies to set up special purpose banks,
such as credit card operations, in Delaware so long as they
do not compete in other respects with locally controlled full-
service banks, Del. Code Ann., Tit. 5, §801 et seq. (Supp.
1984).

Beginning with Massachusetts in December 1982, several
States have enacted statutes lifting the Douglas Amendment
ban on interstate acquisitions on a reciprocal basis within
their geographic regions. The Massachusetts Act specifi-
cally provides that an out-of-state bank holding company with
its principal place of business in one of the other New Eng-
land States (Connecticut, Maine, New Hampshire, Rhode
Island, and Vermont), which is not directly or indirectly
controlled by another corporation with its principal place
of business located outside of New England, may establish
or acquire a Massachusetts-based bank or bank holding com-
pany, provided that the other New England State accords
equivalent reciprocal privileges to Massachusetts banking
organizations. Mass. Gen. Laws Ann., ch. 167A, §2 (West
1984). In June 1983, Connecticut followed suit by adopt-
ing a substantially similar statute. 1983 Conn. Pub. Acts
83-411.

The other New England States have taken different
courses or have not acted. Rhode Island, in May 1983,
authorized acquisition of local banks by out-of-state bank
holding companies on a reciprocal basis similarly limited
to the New England region, but this geographic limitation
will expire on June 30, 1986, after which the authorization
will extend nationwide subject only to the reciprocity re-
quirement. R. I. Gen. Laws § 19-30-1 et seq. (Supp. 1984).
Since February 1984, Maine has permitted banking organiza-
tions from all other States to acquire local banks without any
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reciprocity requirement. Me. Rev. Stat. Ann., Tit. 9-B,
§1013 (Supp. 1984-1985). At the other extreme, New
Hampshire and Vermont have not enacted any statute re-
leasing the Douglas Amendment’s ban on interstate bank
acquisitions.

One predictable effect of the regionally restrictive statutes
will apparently be to allow the growth of regional multistate
bank holding companies which can compete with the estab-
lished banking giants in New York, California, Illinois, and
Texas. See 740 F. 2d 203, 209, and n. 16 (1984). The
Massachusetts and Connecticut statutes have prompted at
least 15 other States to consider legislation which, according
to the Federal Reserve Board, would establish interstate
banking regions in all parts of the country. 70 Fed. Res.
Bull. 374, 375-376 (1984). At least seven of these States
have already enacted the necessary statutes.

Two months after Connecticut passed its statute, BNE
applied to the Board for approval of its merger with respond-
ent CBT Corporation (CBT), a Connecticut bank holding
company, and thereby to acquire indirectly the Connecticut
Bank and Trust Company, N. A., of Hartford, Connecticut.
Soon thereafter HNC applied to the Board for approval of
the acquisition of Arltru Bank Corporation (Arltru), a Massa-
chusetts bank holding company which owns the Arlington
Trust Company, a bank located in Lawrence, Massachusetts.
Finally BBC applied to the Board for approval of the acqui-
sition of the successor by merger to Colonial Bancorp, Inc.,
a Connecticut bank holding company, by which it would
acquire Colonial Bank of Waterbury, Connecticut.

Citicorp offers financial services to consumers and busi-
nesses nationally through its bank and nonbank subsidiaries.
In response to the Board’s invitation for comments from
interested persons on these three proposed acquisitions,
Citicorp submitted comments opposing all three of them.
Northeast owns petitioner Union Trust Company, a Connect-
icut bank that competes directly with banks owned by CBT,
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HNC, and Colonial. In addition, Bank of New York Cor-
poration has agreed to acquire Northeast if Connecticut or
the United States enacts the necessary enabling legislation.
Northeast and Union Trust submitted comments opposing
BNE’s application to acquire CBT.

The petitioners challenged the applications in part on
the ground that the Douglas Amendment did not authorize
them, and in part on the grounds that the Massachusetts
and Connecticut statutes, by discriminating against non-New
England bank holding companies, violated the Commerece,
Compact, and Equal Protection Clauses of the Federal Con-
stitution. They claimed, therefore, that the proposed in-
terstate acquisitions were not authorized by valid state stat-
utes as required by the Douglas Amendment. The Board
rejected these arguments. It first determined that the
BNE-CBT and BBC-Colonial acquisitions were specifically
authorized by the Connecticut statute and the HNC-Arltru
acquisition was specifically authorized by the Massachusetts
statute, and therefore that the Douglas Amendment would
not prevent the Board from approving any of the three pro-
posed transactions.

The Board then rejected the constitutional challenge to the
two state statutes. In doing so, it noted that it would hold
a state statute unconstitutional only if there was “clear and
unequivocal evidence” of its unconstitutionality. 70 Fed.
Res. Bull. 353, 354 (1984); id., at 376; 70 Fed. Res. Bull. 524,
5256-526 (1984). While stating that “the issue is not free
from doubt,” it concluded that this standard had not been
met. 70 Fed. Res. Bull, at 376-377. Interpreting the statu-
tory language and the legislative history of the Douglas
Amendment, it determined that “the Douglas Amendment
should be read as a renunciation of federal interest in regulat-
ing the interstate acquisition of banks by bank holding com-
panies.” Id., at 380. This renunciation of federal interest
eliminated any objection to the statutes under the Compact
Clause or dormant Commerce Clause.
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The Board also found nothing in the history of the Amend-
ment to suggest that “the states were to be permitted only
to choose between not allowing out-of-state bank holding
companies to enter, and allowing completely free entry.”
Id., at 386. The Board disposed of the equal protection chal-
lenge by reasoning that the regional restriction in the two
statutes was “rationally related to an attempt to maintain a
banking system responsive to local needs in New England.”
Id., at 381. The Board then analyzed the proposed trans-
actions in light of the relevant statutory considerations set
out in 12 U. S. C. §§1842(c) and 1843(c)(8) and approved the
applications.

Pursuant to 12 U. S. C. § 1848, which provides that “[alny
party aggrieved by an order of the Board” may seek review
in a federal court of appeals, and § 1850, which permits pro-
spective competitors to be aggrieved parties under § 1848,
Citibank, Northeast, and Union Trust petitioned the Court
of Appeals for the Second Circuit to review the Board’s order
approving the BNE-CBT acquisition. Citibank also peti-
tioned for review of the HNC-Arltru acquisition, and North-
east and Union Trust were permitted to intervene. These
petitions were consolidated and the acquisitions stayed pend-
ing expedited review. Meanwhile, the Board stayed its
order approving the BBC-Colonial acquisition, and the Court
of Appeals consolidated a petition filed by Citicorp for re-
view of that transaction with the two other pending review
petitions. The court also permitted BBC, BNE, CBT,
HNC, the State of Connecticut, and the Commonwealth of
Massachusetts to intervene. The Court of Appeals affirmed
the Board’s orders approving the three applications in all
respects. 740 F. 2d 203 (1984). It agreed with the Board’s
determination that the Connecticut and Massachusetts stat-
utes satisfied the terms of the Douglas Amendment, and
it then rejected challenges to the Board’s orders under the
Commerce Clause, the Compact Clause, and the Equal Pro-
tection Clause. The Court of Appeals stayed its mandate
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and ordered that the status quo be maintained pending
disposition by this Court.

The Douglas Amendment

The Douglas Amendment to the BHCA prohibits the
Board from approving the application of a bank holding com-
pany or a bank located in one State to acquire a bank located
in another State, or substantially all of its assets, unless the
acquisition “is specifically authorized by the statute laws of
the State in which such bank is located, by language to that
effect and not merely by implication.” §1842(d). Clearly
the proposed acquisitions with which we deal in this case
must be consistent with the Douglas Amendment, or they are
invalid as a matter of federal statutory law. If the Massa-
chusetts and Connecticut statutes allowing regional acqui-
sitions are not the type of state statutes contemplated by the
Douglas Amendment, they would not lift the ban imposed by
the general prohibition of the Douglas Amendment. While
petitioners blend together arguments about the meaning of
the Douglas Amendment with arguments about the effect of
the Commerce Clause, U. S. Const., Art. I, §8, cl. 3, we
think the contentions are best treated separately.

The Board resolved the statutory issue in favor of the state
statutes, concluding that they were the sort of laws contem-
plated by the Douglas Amendment. While the Board appar-
ently does not consider itself expert on any constitutional
issues raised, it is nonetheless an authoritative voice on the
meaning of a federal banking statute. Securities Industry
Assn. v. Board of Governors of Federal Reserve System, 468
U. S. 207 (1984). The Board may have applied a higher
standard than was necessary when it analyzed the Douglas
Amendment to see whether there was a “clear authorization”
for selective lifting of the ban, such as the Massachusetts and
Connecticut statutes undertake to do. Whether or not so
stringent a standard was applicable, we think the Board was
correct in concluding that it was in fact met in this case.
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The language of the Douglas Amendment plainly permits
States to lift the federal ban entirely, as has been done by
Maine. It does not specifically indicate that a State may
partially lift the ban, for example in limited circumstances,
for special types of acquisitions, or for purchasers from a
certain geographic region. On the other hand, it also does
not specifically indicate that a State is allowed only two alter-
natives: leave the federal ban in place or lift it completely.
The Board concluded that the language “does not appear on
its face to authorize discrimination” by region or “to meet
the stringent test of explicitness laid down by” this Court
in the dormant Commerce Clause cases. 70 Fed. Res. Bull.,
at 384. We need not resolve this issue because we agree
with the Board that the legislative history of the Amendment
supplies a sufficient indication of Congress’ intent.

At the time of the BHCA, interstate branch banking
was already prohibited by the McFadden Act. 12 U. S. C.
§36(c). The bank holding company device, however, had
been created to get around this restriction. A holding
company would purchase banks in different localities both
within and without a State, and thereby provide the equiva-
lent of branch banking. One of the major purposes of the
BHCA was to eliminate this loophole. H. R. Rep. No. 609,
84th Cong., 1st Sess., 2-6 (1955); 101 Cong. Reec. 4407 (1955)
(remarks of Rep. Wier); id., at 8028-8029 (remarks of
Rep. Patman); 102 Cong. Rec. 6858—6859 (1956) (remarks of
Sen. Douglas). As enacted by the House in 1955, the BHCA
contained a flat ban on interstate bank acquisitions. The
legislative history from the House makes it clear that the
policies of community control and local responsiveness of
banks inspired this flat ban. See 101 Cong. Rec. A2454
(1955) (remarks of Rep. Wier); id., at 8030-8031 (remarks
of Rep. Rains); H. R. Rep. No. 609, supra, at 2—6.

The Douglas Amendment was added on the floor of the
Senate. Its entire legislative history is confined to the Sen-
ate debate. In such circumstances, the comments of individ-
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ual legislators carry substantial weight, especially when they
reflect a consensus as to the meaning and objectives of the
proposed legislation though not necessarily the wisdom of
that legislation. The instant case is not a situation where
the comments of an individual legislator, even a sponsor, is at .
odds with the language of the statute or other traditionally
more authoritative indicators of legislative intent such as the
conference or committee reports.

The bill reported out by the Senate Committee on Bank-
ing and Currency permitted interstate bank acquisitions con-
ditioned only on approval by the Federal Reserve Board.
This approach apparently was favored by many of the large
bank holding companies which sought further expansion, see,
e. g., Control of Bank Holding Companies, 1955: Hearings on
S. 880 et al. before the Subcommittee of the Senate Com-
mittee on Banking and Currency, 84th Cong., 1st Sess., 132,
136 (1955) (testimony of Ellwood Jenkins, First Bank Stock
Corp.), 298-299 (Baldwin Maull, Marine Midland Corp.), 320 |
(Cameron Thomson, Northwest Bancorporation), cf. 375, 385 |
(Frank N. Belgrano, Jr., Transamerica Corp.), and by some
who thought the total ban in the House bill offensive to
States’ rights, see 102 Cong. Rec. 6752 (1956) (remarks
of Sen. Robertson, floor manager of Committee bill, quoting
Sen. Maybank).

The Douglas Amendment was a compromise between the
two extremes that also accommodated the States’ rights
concern:

“Our amendment would prohibit bank holding companies
from purchasing banks in other States unless such pur-
chases by out-of-State holding companies were specifi-
cally permitted by law in such States.” Id., at 6860
(remarks of Sen. Douglas).

Accord, ibid. (remarks of Sen. Bennett in opposition to the
Amendment).

Of central concern to this litigation, the Douglas compro-
mise did not simply leave to each State a choice one way or
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the other—either to permit or bar interstate acquisitions
of local banks—but to allow each State flexibility in its
approach. Senator Douglas explained that under his amend-
ment bank holding companies would be permitted to acquire
banks in other States “only to the degree that State laws
expressly permit them.” Id., at 6858. Petitioners contend
that by the phrase “to the degree” Senator Douglas intended
merely a quantitative reference to the number of States
which might lift the ban, and did not mean that a State could
partially lift the ban. Petitioners’ contention, however, is
refuted by the close analogy drawn by Senator Douglas
between his amendment and the McFadden Act, 12 U. S. C.
§ 36(c):

“The organization of branch banks proceeded very rap-
idly in the 1920’s, and to check their growth various
States passed laws limiting, and in some cases preventing
it, as in the case of Illinois. National banks had previ-
ously been implicitly prohibited from opening branches,
and there was a strong movement to remove this prohi-
bition and completely open up the field for the national
banks. This, however, was not done. Instead, by the
McFadden Act and other measures, national banks have
been permitted to open branches only to the degree
permitted by State laws and State authorities.

“I may say that what our amendment aims to do is to
carry over into the field of holding companies the same
provisions which already apply for branch banking under
the McFadden Act—namely, our amendment will permit
out-of-State holding companies to acquire banks in other
States only to the degree that State laws expressly
permit them; and that is the provision of the McFadden
Act.” Ibid.

See 1id., at 6860.

In enacting the McFadden Act in 1927, Congress relaxed
federal restrictions on branch banking by national banks,
but at the same time subjected them to the same branching

N T
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restrictions imposed by the States on state banks. First
National Bank v. Walker Bank & Trust Co., 385 U. S. 252,
2568 (1966). Congress intended “to leave the question of the
desirability of branch banking up to the States,” ibid., and
to permit branch banking by national banks “‘in only those
States the laws of which permit branch banking, and only
to the extent that the State laws permit branch banking.’”
Id., at 259 (quoting Sen. Glass, 76 Cong. Rec. 2511 (1933)).
The McFadden Act did not offer the States an all-or-nothing
choice with respect to branch banking. As Senator Douglas
observed, some States had limited intrastate branching
by state banks, and others like Illinois had prohibited it
altogether.

This variative approach to intrastate branching was nicely
illustrated at the time by the structure in New York, which
Senator Douglas described as follows: “In New York the
State is divided into 10 zones. Branch banking is permitted
within each of the zones, but a bank cannot have branches in
another zone.” 102 Cong. Rec. 6858 (1956). At the same
time, Pennsylvania permitted branching in contiguous coun-
ties. Upper Darby National Bank v. Myers, 386 Pa. 12, 124
A. 2d 116 (1956). In view of this analogy to the McFadden
Act and Senator Douglas’ explanation of that Act, there can
be no other conclusion but that Congress contemplated that
some States might partially lift the ban on interstate banking
without opening themselves up to interstate banking from
everywhere in the Nation.

Not only are the Massachusetts and Connecticut statutes
consistent with the Douglas Amendment’s anticipation of dif-
fering approaches to interstate banking, but they are also
consistent with the broader purposes underlying the BHCA
as a whole and the Douglas Amendment in particular to
retain local, community-based control over banking. Faced
with growing competition from nonbank financial services
that are not confined within state lines, these States sought
an alternative that allowed expansion and growth of local




N e -

NORTHEAST BANCORP v. BOARD OF GOVERNORS, FRS 173
159 Opinion of the Court

banks without opening their borders to unimpeded interstate
banking. The Connecticut General Assembly established a
Commission in 1979 to study the problem. It concluded:

“Both at the national and state levels the philosophy
underlying our structure of bank regulation has been to
promote a pluralistic banking system—a system com-
prised of many units, rather than a highly concentrated
system made up of a few large banks. The promotion

| of local ownership and control of banks has as one of
its objectives the preservation of a close relationship
between those in our communities who need credit and
those who provide credit. To allow the control of credit
that is essential for the health of our state economy
to pass to hands that are not immediately responsive
to the interests of Connecticut citizens and businesses
would not, we believe, serve our state well. Similarly,
to expose our smaller banks to the rigors of unlimited
competition from large out-of-state banking organiza-
tions—particularly at a time when deregulation of bank-
ing products at the federal level is already putting
strains on the resources of smaller banks—would not be
wise.” Report to the General Assembly of the State of
Connecticut (Jan. 5, 1983), 4 App. in No. 84-4047 (CA2),
pp. 1230, 1240-1241.

Rather, the Commission proposed “an experiment in regional
banking” as a first step toward full interstate banking which
“would afford the legislature an opportunity to make its
own calculus of the benefits and detriments that might re-
sult from a broader program of interstate banking.” Id., at
1241-1242. The Connecticut General Assembly adopted the
Commission’s recommendations, and we believe that Con-
necticut’s approach is precisely what was contemplated by
Congress when it adopted the Douglas Amendment.

We hold that the Connecticut and Massachusetts statutes
are of the kind contemplated by the Douglas Amendment to
lift its bar against interstate acquisitions.

b e
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Commerce Clause

Petitioners contend that the regional limitation in the
Massachusetts and Connecticut statutes burdens commerce
from without the region while permitting a free flow of com-
merce among the States within the region. They provide
numerous citations to prove that one of the principal pur-
poses of the Framers of the Constitution was to break up and
forestall precisely this type of economic “Balkanization” into
confederations of States to the detriment of the welfare of
the Union as a whole. See, e. g., H. P. Hood & Sons, Inc.
v. Du Mond, 336 U. S. 525, 533 (1949); Hughes v. Oklahoma,
441 U. 8. 322, 325-326 (1979); The Federalist Nos. 7 and 22,
pp. 62-63, 143-145 (Rossiter ed. 1961). There can be little
dispute that the dormant Commerce Clause would prohibit a
group of States from establishing a system of regional bank-
ing by excluding bank holding companies from outside the
region if Congress had remained completely silent on the
subject. Lewis v. BT Investment Managers, Inc., 447 U. S.
27, 39-44 (1980). Nor can there be serious question that an
individual State acting entirely on its own authority would
run afoul of the dormant Commerce Clause if it sought to
comprehensively regulate acquisitions of local banks by out-
of-state holding companies. Sporhase v. Nebraska ex rel.
Douglas, 458 U. S. 941 (1982).

But that is not our case. Here the commerce power of
Congress is not dormant, but has been exercised by that
body when it enacted the Bank Holding Company Act and
the Douglas amendment to the Act. Congress has author-
ized by the latter amendment the Massachusetts and Con-
necticut statutes which petitioners challenge as violative
of the Commerce Clause. When Congress so chooses, state
actions which it plainly authorizes are invulnerable to con-
stitutional attack under the Commerce Clause. Western &
Southern Life Insurance Co. v. State Board of Equalization,
451 U. S. 648, 6563—654 (1981); White v. Massachusetts Coun-
cil of Construction Employers, Inc., 460 U. S. 204 (1983);
cf. South-Central Timber Development, Inc. v. Wunnicke,
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467 U. S. 82 (1984). Petitioners’ Commerce Clause attack
on the challenged acquisitions therefore fails.

Compact Clause

Petitioners maintain that the Massachusetts and Con-
necticut statutes constitute a compact to exclude non-New
England banking organizations which violates the Compact
Clause, U. S. Const., Art. I, §10, cl. 3, because Congress
has not specifically approved it. We have some doubt as
to whether there is an agreement amounting to a compact.
The two statutes are similar in that they both require reci-
procity and impose a regional limitation, both legislatures
favor the establishment of regional banking in New England,
and there is evidence of cooperation among legislators, offi-
cials, bankers, and others in the two States in studying the
idea and lobbying for the statutes. But several of the classic
indicia of a compact are missing. No joint organization or
body has been established to regulate regional banking or
for any other purpose. Neither statute is conditioned on
action by the other State, and each State is free to modify
or repeal its law unilaterally. Most importantly, neither
statute requires a reciprocation of the regional limitation.
Bank holding companies based in Maine, which has no re-
gional limitation, and Rhode Island, which will drop the
regional limitation in 1986, are permitted by the two statutes
to acquire Massachusetts and Connecticut banks. These two
States are included in the ostensible compact under petition-
ers’ theory, yet one does not impose the exclusion to which
petitioners so strenuously object and the other plans to drop
it after two years.

But even if we were to assume that these state actions con-
stitute an agreement or compact, not every such agreement
violates the Compact Clause. Virginia v. Tennessee, 148
U. S. 503 (1893).

“The application of the Compact Clause is limited to
agreements that are ‘directed to the formation of any
combination tending to the increase of political power in
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the States, which may encroach upon or interfere with
the just supremacy of the United States.”” New Hamp-
shire v. Maine, 426 U. S. 363, 369 (1976), quoting Vir-
ginia v. Tennessee, supra, at 519.

See United States Steel Corp. v. Multistate Tax Comm'n,
434 U. S. 452, 471 (1978).

In view of the Douglas Amendment to the BHCA, the chal-
lenged state statutes which comply with that Act cannot pos-
sibly infringe federal supremacy. To the extent that the
state statutes might conflict in a particular situation with
other federal statutes, such as the provision under which the
Federal Deposit Insurance Corporation will arrange for the
acquisition of failing banks by out-of-state bank holding com-
panies, 12 U. S. C. §1823(f), they would be pre-empted by
those statutes, and therefore any Compact Clause argument
would be academic. Petitioners also assert that the alleged
regional compact impermissibly offends the sovereignty of
sister States outside of New England. We do not see how
the statutes in question either enhance the political power of
the New England States at the expense of other States or
have an “impact on our federal structure.” United States
Steel Corp. v. Multistate Tax Comm’n, supra, at 471, 473.

Equal Protection Clause

Petitioners argued before the Board and the Court of
Appeals that the Massachusetts and Connecticut statutes
violated the Equal Protection Clause, U. S. Const., Amdt.
14, §2, by excluding bank holding companies from some
States while admitting those from others. This claim was
abandoned in their petition for certiorari and their briefs on
the merits, but after our decision in Metropolitan Life Insur-
ance Co. v. Ward, 470 U. S. 869 (1985), petitioners filed a
supplemental brief urging us to consider the equal protection
issue. Because the issue was fully reviewed by the Board
and the Court of Appeals and because it would undoubtedly
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cloud other pending applications for acquisitions by bank
holding companies, we elect to decide it.

In Metropolitan Life we held that encouraging the forma-
tion of new domestic insurance companies within a State
and encouraging capital investment in the State’s assets and
governmental securities were not, standing alone, legitimate
state purposes which could permissibly be furthered by dis-
criminating against out-of-state corporations in favor of local
corporations. There we said:

| “This case does not involve or question, as the dissent
| suggests, post, at 900-901, the broad authority of a State
to promote and regulate its own economy. We hold only
that such regulation may not be accomplished by impos-
ing diseriminatorily higher taxes on nonresident corpora-
tions solely because they are nonresidents.” Id., at 882,
n. 10.

Here the States in question—Massachusetts and Connecti-
cut—are not favoring local corporations at the expense of
out-of-state corporations. They are favoring out-of-state
corporations domiciled within the New England region over
out-of-state corporations from other parts of the country,
and to this extent their laws may be said to “discriminate”
against the latter. But with respect to the business of bank-
ing, we do not write on a clean slate; recently in Lewis v. BT
Investment Managers, Inc., 447 U. S., at 38, we said that
“banking and related financial activities are of profound local
concern.” This statement is a recognition of the historical
fact that our country traditionally has favored widely dis-
persed control of banking. While many other western na-
tions are dominated by a handful of centralized banks, we
have some 15,000 commercial banks attached to a greater or
lesser degree to the communities in which they are located.
The Connecticut legislative Commission that recommended
adoption of the Connecticut statute in question considered
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interstate banking on a regional basis to combine the benefi-
cial effect of increasing the number of banking competitors
with the need to preserve a close relationship between those
in the community who need credit and those who provide
credit. 4 App. in No. 84-4047 (CA2), pp. 1239-1241. The
debates in the Connecticut Legislature preceding the enact-
ment of the Connecticut law evince concern that immediate
acquisition of Connecticut banks by holding companies head-
quartered outside the New England region would threaten
the independence of local banking institutions. See, e. g.,
App. to Pet. for Cert. A157-A160. No doubt similar con-
cerns motivated the Massachusetts Legislature.

We think that the concerns which spurred Massachusetts
and Connecticut to enact the statutes here challenged, differ-
ent as they are from those which motivated the enactment of
the Alabama statute in Metropolitan, meet the traditional
rational basis for judging equal protection claims under the
Fourteenth Amendment. Barry v. Barchi, 443 U. S. 55, 67
(1979); Vance v. Bradley, 440 U. S. 93, 97 (1979).

We hold that the state statutes here in question comply
with the Douglas Amendment and that they do not violate
the Commerce Clause, the Compact Clause, or the Equal
Protection Clause of the United States Constitution. The
judgment of the Court of Appeals is therefore

Affirmed.

JUSTICE POWELL took no part in the decision of this case.

JUSTICE O’CONNOR, concurring.

I agree that the state banking statutes at issue here do not
violate the Commerce Clause, the Compact Clause, or the
Equal Protection Clause. I write separately to note that
I see no meaningful distinction for Equal Protection Clause
purposes between the Massachusetts and Connecticut stat-
utes we uphold today and the Alabama statute at issue in
Metropolitan Life Insurance Co. v. Ward, 470 U. S. 869
(1985).
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The Court distinguishes this case from Metropolitan Life
on the ground that Massachusetts and Connecticut favor
neighboring out-of-state banks over all other out-of-state
banks. It is not clear to me why completely barring the
banks of 44 States from doing business is less discriminatory
than Alabama’s scheme of taxing the insurance companies
from 49 States at a slightly higher rate. Nor is it clear why
the Equal Protection Clause should tolerate a regional “home
team” when it condemns a state “home team.” See id.,
at 878.

The Court emphasizes that here we do not write on a clean
slate as the business of banking is “of profound local con-
cern.” Amnte, at 177. The business of insurance is also of
uniquely local concern. Prudential Insurance Co. v. Benja-
min, 328 U. S. 408, 415-417 (1946). Both industries his-
torically have been regulated by the States in recognition
of the critical part they play in securing the financial well-
being of local citizens and businesses. Metropolitan Life In-
surance Co. v. Ward, supra, at 888—-893 (dissenting opinion).
States have regulated insurance since 1851. Like the local
nature of banking, the local nature of insurance is firmly
ensconced in federal law. 470 U. S., at 888-889. The
McCarran-Ferguson Act, enacted in 1945, states:

“Congress hereby declares that the continued regulation
and taxation by the several States of the business of
insurance is in the public interest, and that silence on the
part of the Congress shall not be construed to impose
any barrier to the regulation or taxation of such business
by the several States.” 59 Stat. 33, 15 U. S. C. §1011.

The Court distinguishes the Connecticut and Massachu-
setts banking laws as having a valid purpose: “to preserve a
close relationship between those in the community who need
credit and those who provide credit.” Amnte, at 178. This
interest in preserving local institutions responsive to local
concerns was a cornerstone in Alabama’s defense of its insur-
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ance tax. It survives as one of the “15 additional purposes”
the Court remanded for reconsideration. Metropolitan Life
Insurance Co. v. Ward, supra, at 875-876, n. 5.

Especially where Congress has sanctioned the barriers to
commerce that fostering of local industries might engender,
this Court has no authority under the Equal Protection
Clause to invalidate classifications designed to encourage
local businesses because of their special contributions.
Today’s opinion is consistent with the longstanding doctrine
that the Equal Protection Clause permits economic regula-
tion that distinguishes between groups that are legitimately
different—as local institutions so often are—in ways relevant
to the proper goals of the State.
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LOWE ET AL. v. SECURITIES AND EXCHANGE
COMMISSION

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT

No. 83-1911. Argued January 7, 1985—Decided June 10, 1985

Petitioner Lowe is the president and principal shareholder of a corporation

(also a petitioner) that was registered as an investment adviser under

the Investment Advisers Act of 1940 (Act). Because Lowe was con-

victed of various offenses involving investments, the Securities and

Exchange Commission (SEC), after a hearing, ordered that the cor-

poration’s registration be revoked and that Lowe not associate with any

investment adviser. Thereafter, the SEC brought an action in Federal

Distriet Court, alleging that Lowe, the corporation, and two other un-

registered corporations (also petitioners) were violating the Act, and

that Lowe was violating the SEC’s order, by publishing, for paid sub-

scribers, purportedly semimonthly newsletters containing investment

advice and commentary. After determining that petitioners’ publica-

tions were protected by the First Amendment, the District Court, deny-

| ing for the most part the SEC’s requested injunctive relief, held that

the Act must be construed to allow a publisher who is willing to comply

with the Act’s reporting and disclosure requirements to register for

the limited purpose of publishing such material and to engage in such

1 publishing. The Court of Appeals reversed, holding that the Act does

not distinguish between person-to-person advice and impersonal advice

given in publications, that petitioners were engaged in business as

“investment advisers” within the meaning of the Aect, and that the ex-

clusion in § 202(a)(11)(D) of the Act from the Act’s definition of covered

“investment advisers” for “the publisher of any bona fide newspaper,

| news magazine, or business or financial publication of general and regu-

lar circulation” did not apply to petitioners. Rejecting petitioners’ con-

‘ stitutional claim, the court further held that Lowe’s history of criminal

conduct justified the characterization of petitioners’ publications “as
potentially deceptive commercial speech.”

Held: Petitioners’ publications fall within the statutory exclusion for bona
fide publications, none of the petitioners is an “investment adviser” as
defined in the Act, and therefore neither petitioners’ unregistered status
nor the SEC order against Lowe provides a justification for restraining
the future publication of their newsletters. Pp. 190-211.
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(a) The Act’s legislative history plainly demonstrates that Congress
was primarily interested in regulating the business of rendering person-
alized investment advice, including publishing activities that are a nor-
mal incident thereto. On the other hand, Congress, plainly sensitive to
First Amendment concerns, wanted to make clear that it did not seek to
regulate the press through the licensing of nonpersonalized publishing
activities. Pp. 203-204.

(b) Because the content of petitioners’ newsletters was completely
disinterested and because they were offered to the general public on
a regular schedule, they are described by the plain language of
§ 202(a)(11)(D)’s exclusion. The mere fact that a publication contains
advice and comment about specific securities does not give it the person-
alized character that identifies a professional investment adviser. Thus,
petitioners’ newsletters do not fit within the Act’s central purpose
because they do not offer individualized advice attuned to any specific
portfolio or to any client’s particular needs. On the contrary, they cir-
culate for sale to the public in a free, open market. Lowe’s unsavory
history does not prevent the newsletters from being “bona fide” within
the meaning of the exclusion. In light of the legislative history, the
term “bona fide” translates best to “genuine”; petitioners’ publications
meet this definition. Moreover, the publications are “of general and
regular circulation.” Although they have not been published on a regu-
lar semimonthly basis as advertised and thus have not been “regular” in
the sense of consistent circulation, they have been “regular” in the sense
important to the securities market. Pp. 204-209.

725 F. 2d 892, reversed.

STEVENS, J., delivered the opinion of the Court, in which BRENNAN,
MARSHALL, BLACKMUN, and O’CONNOR, JJ., joined. WHITE, J., filed
an opinion concurring in the result, in which BURGER, C. J., and REHN-
QUIST, J., joined, post, p. 211. POWELL, J., took no part in the decision of
the case.

Michael E. Schoeman argued the cause and filed briefs for
petitioners.

Solicitor General Lee argued the cause for respondent.
With him on the brief were Deputy Solicitor General Clai-
borne, Daniel L. Goelzer, Paul Gonson, Jacob H. Stillman,
Alan Rosenblat, David A. Sirignano, and Gerard S. Citera.*

*Briefs of amici curiae urging reversal were filed for the American Fed-
eration of Labor and Congress of Industrial Organizations by Robert M.
Weinberg and Laurence Gold, for the Association of American Publishers,
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JUSTICE STEVENS delivered the opinion of the Court.

The question is whether petitioners may be permanently
enjoined from publishing nonpersonalized investment advice
and commentary in securities newsletters because they are
not registered as investment advisers under §203(c) of the
Investment Advisers Act of 1940 (Act), 54 Stat. 850, 15
U. S. C. §80b-3(c).

Christopher Lowe is the president and principal share-
holder of Lowe Management Corporation. From 1974 until
1981, the corporation was registered as an investment ad-
viser under the Act.! During that period Lowe was con-
victed of misappropriating funds of an investment client,
of engaging in business as an investment adviser without
filing a registration application with New York’s Depart-
ment of Law, of tampering with evidence to cover up fraud
of an investment client, and of stealing from a bank.? Con-
sequently, on May 11, 1981, the Securities and Exchange
Commission (Commission), after a full hearing before an
Administrative Law Judge, entered an order revoking the
registration of the Lowe Management Corporation, and or-
dering Lowe not to associate thereafter with any investment
adviser.

In fashioning its remedy, the Commission took into account
the fact that petitioners “are now solely engaged in the busi-
ness of publishing advisory publications.” The Commission
noted that unless the registration was revoked, petitioners

Inc., by R. Bruce Rich; and for the Reporters Committee for Freedom
of the Press et al. by Nancy J. Bregstein, Benjaomin W. Boley, and Robert
J. Brinkmann.

Michael R. Klein filed a brief for the American Civil Liberties Union as
amicus curiae urging affirmance.

Harry F. Tepker, Jr., filed a brief for the North American Securities
Administrators Association, Inc., as amicus curiae.

! In re Lowe Management Corp., [1981 Transfer Binder] CCH Fed. Sec.
L. Rep. 182,873, p. 84,321.

2Id., at 84,321-84,323.

o - s ]




184 OCTOBER TERM, 1984
Opinion of the Court 472.U:8:

would be “free to engage in all aspects of the advisory busi-
ness” and that even their publishing activities afforded them
“opportunities for dishonesty and self-dealing.”?

A little over a year later, the Commission commenced this
action by filing a complaint in the United States District
Court for the Eastern District of New York, alleging that
Lowe, the Lowe Management Corporation, and two other
corporations,’ were violating the Act, and that Lowe was
violating the Commission’s order. The principal charge in
the complaint was that Lowe and the three corporations (pe-
titioners) were publishing two investment newsletters and
soliciting subscriptions for a stock-chart service. The com-
plaint alleged that, through those publications, the petition-
ers were engaged in the business of advising others “as to the
advisability of investing in, purchasing, or selling securities
... and as a part of a regular business . . . issuing reports
concerning securities.”® Because none of the petitioners
was registered or exempt from registration under the Act,
the use of the mails in connection with the advisory busi-
ness allegedly violated § 203(a) of the Act. The Commission
prayed for a permanent injunction restraining the further
distribution of petitioners’ investment advisory publications;

3The Commission wrote:

“We do not seek to punish respondents but, in light of their egregious mis-
conduct, we must protect the public from the future harm at their hands.
In evaluating the public interest requirements in this case, we have taken
into account respondents’ statement that they are now solely engaged in
the business of publishing advisory publications. However, respondents
are still free to engage in all aspects of the advisory business. And, as
the Administrative Law Judge noted, even their present activities afford
numerous ‘opportunities for dishonesty and self-dealing.’

“Under all the circumstances, we are convinced that the public interest
requires the revocation of registrant’s investment adviser registration, and
a bar of Lowe from association with any investment adviser.” Id., at
84,324.

“The other two corporations are the Lowe Publishing Corporation and
the Lowe Stock Chart Service, Inc.

*App. 18.
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for a permanent injunction enforcing compliance with the
order of May 11, 1981; and for other relief.®

Although three publications are involved in this litigation,
only one need be described. A typical issue of the Lowe
Investment and Fiinancial Letter contained general commen-
tary about the securities and bullion markets, reviews of
market indicators and investment strategies, and specific
recommendations for buying, selling, or holding stocks and
bullion. The newsletter advertised a “telephone hotline”
over which subscribers could call to get current information.
The number of subscribers to the newsletter ranged from
3,000 to 19,000. It was advertised as a semimonthly publica-
tion, but only eight issues were published in the 15 months
after the entry of the 1981 order.”

Subscribers who testified at the trial criticized the lack of
regularity of publication,® but no adverse evidence concern-
ing the quality of the publications was offered. There was
no evidence that Lowe’s criminal convictions were related to
the publications;® no evidence that Lowe had engaged in any

81d., at 23-26.

"Id., at 32, 78-85. The Lowe Stock Advisory had only 278 paid sub-
scribers and had published only four issues between May 1981 and its last
issue in March 1982. It also analyzed and commented on the securities and
bullion markets, but specialized in lower-priced stocks. Subscribers were
advised that they could receive periodic letters with updated recommenda-
tions about specific securities and also could make use of the telephone
hotline. 556 F. Supp. 1359, 1361 (EDNY 1983). Petitioners advertised
the Lowe Chart Service as a weekly publication that would contain charts
for all securities listed on the New York and American Stock Exchanges,
and for the 1,200 most actively traded over-the-counter stocks, as well as
charts on gold and silver prices and market indicators. Unlike the other
two publications, it did not propose to offer any specific investment advice.
Although there were approximately 40 subscribers, no issues were pub-
lished. [Ibid.; App. 32. The regular subscription rate was $325 for 3
months or $900 for 1 year.

¢1d., at 38, 42, 46, 58.

®In addition to the 1977 and 1978 convictions that gave rise to the Com-
mission’s 1981 order, in 1982, Lowe was convicted on two counts of theft by
deception through the issuance of worthless checks. Id., at 74-76.
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trading activity in any securities that were the subject of
advice or comment in the publications; and no contention that
any of the information published in the advisory services had
been false or materially misleading."

For the most part, the District Court denied the Commis-
sion the relief it requested. 556 F. Supp. 1359, 1371 (EDNY
1983). The court did enjoin petitioners from giving informa-
tion to their subscribers by telephone, individual letter, or in
person, but it refused to enjoin them from continuing their
publication activities or to require them to disgorge any of
the earnings from the publications.”! The District Court
acknowledged that the face of the statute did not differenti-
ate between persons whose only advisory activity is the
“publication of impersonal investment suggestions, reports
and analyses,” and those who rendered person-to-person
advice, but concluded that constitutional considerations sug-
gested the need for such a distinction.”? After determining
that petitioners’ publications were protected by the First
Amendment, the District Court held that the Act must be
construed to allow a publisher who is willing to comply with
the existing reporting and disclosure requirements to regis-
ter for the limited purpose of publishing such material and to
engage in such publishing.'

A splintered panel of the Court of Appeals for the Second
Circuit reversed. 725 F. 2d 892 (1984). The majority first

556 F. Supp., at 1361-1362.

" The District Court also rejected the Commission’s claim that the publi-
cations were fraudulent because they did not disclose Lowe’s criminal
convictions or the revocation of the registration of Lowe Management
Corporation, noting that the Commission had not promulgated any rules
requiring such disclosure. Id., at 1371.

21d., at 1365.

B]d., at 1369. The District Court wrote: “When a publisher who has
been denied registration or against whom sanctions have been invoked
fully complies with the record, reporting and disclosure requirements
under the Act, he must be allowed to register for the purpose of publishing
and to publish.” Ibid.
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held that petitioners were engaged in business as “invest-
ment advisers” within the meaning of the Act. It concluded
that the Act does not distinguish between person-to-person
advice and impersonal advice given in printed publications.*
Rather, in its view, the key statutory question was whether
the exclusion in § 202(a)(11)(D), 15 U. S. C. §80b-2(a)(11)(D),
for “the publisher of any bona fide newspaper, news maga-
zine, or business or financial publication of general and regu-
lar circulation” applied to the petitioners. Relying on its
decision in SEC v. Wall Street Transcript Corp., 422 F. 2d
1371, cert. denied, 398 U. S. 958 (1970), the Court of Appeals
concluded that the exclusion was inapplicable.*

Next, the Court of Appeals rejected petitioners’ constitu-
tional claim, reasoning that this case involves “precisely the
kind of regulation of commercial activity permissible under
the First Amendment.”’® Moreover, it held that Lowe’s
history of criminal conduct while acting as an investment
adviser justified the characterization of his publications “as
potentially deceptive commercial speech.”"” The Court of
Appeals reasoned that a ruling that petitioners “may not sell
their views as to the purchase, sale, or holding of certain
securities is no different from saying that a disbarred lawyer
may not sell legal advice.”*®* Finally, the court noted that
its holding was limited to a prohibition against selling advice
to clients about specific securities.” Thus, the Court of

1725 F. 2d, at 896-897.

®Id., at 898.

®]d., at 900. The court additionally rejected petitioners’ claim that “the
Act violates equal protection by subjecting investment newsletters, but
not bona fide newsletters, to regulation.” Id., at 900, n. 5.

"Id., at 901.

#]1d., at 902.

At the end of its opinion, the Court of Appeals wrote:

“Finally, we note what this holding does not entail. Lowe is not pro-
hibited from publishing or stating his views as to any matter of current
interest, economic or otherwise, such as the likelihood of war, the trend
in interest rates, whether the next election will affect market conditions,
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Appeals apparently assumed that petitioners could continue
publishing their newsletters if their content was modified to
exclude any advice about specific securities.?

One judge concurred separately, although acknowledging
his agreement with the court’s opinion.? The dissenting
judge agreed that Lowe may not hold himself out as a
registered investment adviser and may not engage in any
fraudulent activity in connection with his publications, but
concluded that the majority had authorized an invalid prior
restraint on the publication of constitutionally protected
speech. To avoid the constitutional question, he would have
adopted the District Court’s construction of the Act.*

I

We granted certiorari to consider the important constitu-
tional question whether an injunction against the publication

or whether future enforcement of the Anti-Dumping Act to protect basic
American smokestack industry from foreign competition is likely. He is
not prohibited from publishing a newspaper of general interest and circula-
tion. Nor is he prohibited from publishing recommendations in somebody
else’s bona fide newspaper as an employee, editor, or writer. What he is
prohibited from doing is selling to clients advice and counsel, analysis and
reports as to the value of specific securities or as to the advisability of
investing in, purchasing or selling or holding specific securities.” Ibid.

It appended the following footnote:

“We leave to another day the question whether a publication dealing
only with market indicators generally or making recommendations only
as to groups of securities (e. g., air transport, beverages-brewers, mobile
homes) could be barred on facts such as those of this case.” Id., at 902,
Tl

®The Court of Appeals did not explain whether its apparent unwilling-
ness to grant the Commission all of the relief requested was based on its
opinion that a modification in the content of the publication would avoid the
statutory definition of “investment adviser” or on the assumption that peti-
tioners have a constitutional right to publish newsletters omitting specific
recommendations.

% 1d., at 902-903.

2]d., at 903.
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and distribution of petitioners’ newsletters is prohibited by
the First Amendment. 469 U. S. 815 (1984).2 Petitioners
contend that such an injunction strikes at the very foundation
of the freedom of the press by subjecting it to license and cen-
sorship, see, e. g., Lovell v. City of Griffin, 303 U. S. 444,
451 (1938). Brief for Petitioners 15-19. In response the
Commission argues that the history of abuses in the securi-
ties industry amply justified Congress’ decision to require the
registration of investment advisers, to regulate their profes-
sional activities, and, as an incident to such regulation, to
prohibit unregistered and unqualified persons from engaging
in that business. Brief for Respondent 10; ef. Konigsberg
v. State Bar of California, 366 U. S. 36, 50-51 (1961). In
reply, petitioners acknowledge that person-to-person com-
munication in a commercial setting may be subjected to
regulation that would be impermissible in a public forum,
cf. Ohralik v. Ohio State Bar Assn., 436 U. S. 447, 455
(1978), but contend that the regulated class—investment
advisers—may not be so broadly defined as to encompass the
distribution of impersonal investment advice and commen-
tary in a public market. Reply Brief for Petitioners 1-4.

In order to evaluate the parties’ constitutional arguments,
it is obviously necessary first to understand, as precisely as
possible, the extent to which the Act was intended to regu-

® Petitioners’ submission in this Court does not challenge the validity of
the Commission’s order revoking the registration of Lowe Management
Corporation and barring Lowe from future association with an investment
adviser. Section 203(e) of the Act, 15 U. S. C. § 80b—3(e), authorizes the
Commission to revoke the registration of any investment adviser if it finds,
after notice and an opportunity for hearing, that such revocation is in the
public interest and that the investment adviser has committed certain
types of crimes. Section 203(f), 15 U. S. C. §80b—3(f), authorizes the
Commission to bar the association of any person with an investment ad-
viser if he has committed acts that would justify the revocation of an in-
vestment adviser’s registration. Moreover, petitioners do not challenge
the District Court’s holding that they may not operate a direct “hot line”
for subscribers desiring personalized advice.
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late the publication of investment advice and the reasons that
motivated Congress to authorize such regulation. More-
over, in view of the fact that we should “not decide a constitu-
tional question if there is some other ground upon which to
dispose of the case,”” and the further fact that the Dis-
trict Court and the dissenting judge in the Court of Appeals
both believed that the case should be decided on statutory
grounds, a careful study of the statute may either eliminate,
or narrowly limit, the constitutional question that we must
confront. We therefore begin with a review of the back-
ground of the Act with a particular focus on the legislative
history describing the character of the profession that Con-
gress intended to regulate.

II

As we observed in SEC v. Capital Gains Research Bu-
reau, Inc., the “Investment Advisers Act of 1940 was the last
in a series of acts designed to eliminate certain abuses in the
securities industry, abuses which were found to have contrib-
uted to the stock market crash of 1929 and the depression of
the 1930’s.”?# The Act had its genesis in the Public Utility
Holding Company Act of 1935, which “authorized and di-
rected” the Commission “to make a study of the functions and
activities of investment trusts and investment companies . . .
and to report the results of its study and its recommendations
to the Congress on or before January 4, 1937.”% Pursuant
to this instruction, the Commission transmitted to Congress
its study on investment counsel, investment management, in-
vestment supervisory, and investment advisory services.”

# Escambia County, Florida v. McMillan, 466 U. S. 48, 51 (1984) (per
curiam); see also Atkins v. Parker, ante, at 123; Ashwander v. TVA, 297
U. S. 288, 347 (1936) (Brandeis, J., concurring).

375 U. S. 180, 186 (1963) (footnote omitted).

%49 Stat. 837.

#See Investment Trusts and Investment Companies, Report of the
Securities and Exchange Commission, Pursuant to Section 30 of the Public

[ R TR I R PP,
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The Report focused on “some of the more important prob-
lems of these investment counsel organizations”;® signifi-
cantly, the Report stated that it “was intended to exclude
any person or organization which was engaged in the busi-
ness of furnishing investment analysis, opinion, or advice
solely through publications distributed to a list of subscribers
and did not furnish specific advice to any client with respect
to securities.”®

The Report traced the history and growth of investment
counsel, noting that the profession did not emerge until after
World War 1.* In the 1920’s “a distinct class of persons . . .
held themselves out as giving only personalized investment
advisory service”; rapid growth began in 1929, and markedly
increased in the mid-1930’s in response “to the demands of
the investing public, which required supervision of its secu-
rity investments after its experience during the depression
years.”

Utility Holding Company Act of 1935, Investment Counsel, Investment
Management, Investment Supervisory, and Investment Advisory Serv-
ices, H. R. Doc. No. 477, 76th Cong., 2d Sess. (1939) (hereinafter cited
as Report).

2]d., at III.

B kst ks

*Id., at 3.

“]d., at 5. After detailing the geographic distribution, the forms, and
the sizes of investment-counsel firms, the Report analyzed the affiliations
of the firms. It noted that “[a]ll investment counsel firms have not re-
stricted their business interests or activities to the supervision of the
accounts of their investment clients.” Id., at 11. Of the investment-
counsel firms surveyed, approximately 5% published investment manuals
and periodicals; of these latter firms, 80% were without investment-
company clients. Ibid. The Commission posited that affiliations with
publishers of investment manuals and periodicals “may be attributable to
the fact that research and statistical organizations are not uncommon with
these businesses.” Id., at 12. The Report also analyzed the nature of
services of investment-counsel firms to their clients:

“The powers of investment counsel firms with respect to the manage-
ment of the funds of their investment company clients were either dis-
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Regarding the functions of investment counselors, the Re-
port stated that “[sJome of the representatives of invest-
ment counsel firms urged that the primary function of invest-
ment counselors was ‘to render to clients, on a personal basis,
competent, unbiased, and continuous advice regarding the
sound management of their investments.””* Nevertheless,
it noted that one investment counselor conceded:

“I['Y]Jou have a gradation from individuals who are pro-
fessed tipsters and do not make any pretense of being
anything else, all the way up the scale to the type of indi-
vidual, who, as you say, desires to give the impartial sci-
entific professional advice to persons who are trying to
plan their economic situation in the light of accomplish-
ing various results, making provision for old age, educa-
tion, and so forth. However, you can readily see . . .
that a very significant part of that problem, as far as we
are concerned, and possibly the most vital one, is, shall
we say, the individuals on the fringes. . . .”*

Representatives of the industry viewed the functions of in-
vestment counselors slightly differently, concluding that they
should serve “individuals and institutions with substantial
funds who require continuous supervision of their invest-
ments and a program of investment to cover their entire eco-

cretionary or advisory. Discretionary powers imply the vesting with an
investment counsel firm control over the client’s funds, with the power to
make the ultimate determination with respect to the sale and purchase of
securities for the client’s portfolio. In contrast, vesting advisory powers
with an investment counsel firm merely means that the firm may make rec-
ommendations to its client, with whom rests the ultimate power to accept
or reject such recommendations.” Id., at 13.
Approximately one-third of the firms surveyed had discretionary powers,
1bid.; however, all firms surveyed rarely assumed “custody of the portfolio
securities of their investment company clients,” id., at 15.

2]d., at 23.

#1d., at 25.
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nomic needs.”* Turning to the problems of investment
counselors, the Report concluded that they fell within two
categories: “(a) the problem of distinguishing between bona
fide investment counselors and ‘tipster’ organizations; and
(b) those problems involving the organization and operation
of investment counsel institutions.” *

“JIbid. Moreover, the representatives pointed out that there was a dif-
ference between the functions of investment counselors and investment
companies:

“. . . [Tlhe ordinary investment trust of the management type gives its
holder a diversification, probably beyond the ability of the small investor to
obtain on his own capital. It also gives him management. It does not
take any cognizance—the distinction is that it takes no cognizance of his
total financial position in investing his money for him, and is distinguished
from investment counsel, in that it gives him no judgment in the matter
whatever. . . .

“Q. Now, you say the true function as you conceive it, of an investment
counselor, is to give advice in connection with the specific condition of a
particular individual?

“A. Yes.

“Q. While the investment trust does not have that personal element in it,
that it manages the funds more on an impersonal basis?

“A. That is right.

“Q. ‘Impersonal’ being used in the sense that they may try to get a com-
mon denominator, or what they envision their stockholders’ condition may
be, or what would be best for a cross-section of the American public, but
does not give the advice with the peculiar, particular, specific financial con-
dition of the individual and what he hopes to accomplish, or what purpose.

“A. Might I also add that in a number of cases at least, as Mr. Dunn said
yesterday, the investment trust managers do not consider their funds as a
proper repository for all of an individual’s capital. It is not that it doesn’t
consider only his personal peculiarities and needs, but it does not give him
a complete financial program.” Id., at 26-27 (testimony of James N.
White of Scudder, Stevens & Clark) (emphasis added).

®]d., at 27. Moreover, industry representatives “felt that investment
counsel organizations could not completely perform their basic function—
furnishing to clients on a personal basis competent, unbiased, and continu-
ous advice regarding the sound management of their investments—unless
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The Commission’s work “culminated in the preparation and
introduction by Senator Wagner of the bill which, with some
changes, became the Investment Advisers Act of 1940.”%
Senator Wagner’s bill, S. 3580, contained two Titles; the
first, concerning investment companies, contained a defini-
tion of “investment adviser,”* but the second, concerning
investment advisers, did not. After the introduction of
S. 3580, a Senate Subcommittee held lengthy hearings at
which numerous statements concerning investment advisers

all conflicts of interest between the investment counsel and the client were
removed.” Id., at 28. The Report, near its conclusion, summarized:

“It was the unanimous opinion of the representatives at the public ex-
amination . . . that, although a voluntary organization would serve some
salutary purpose, such an organization could not cope with the most ele-
mental and fundamental problem of the investment counsel industry—the
investment counsel ‘fringe’ which includes those incompetent and unethical
individuals or organizations who represent themselves as bona fide invest-
ment counselors. These individuals and organizations not only could not
meet the requirements of membership, but because of the nature of their
activities would not even consider voluntarily submitting to supervision or
policing.” Id., at 34.

*®SEC v. Capital Gains Research Bureau, Inc., 375 U. S., at 189.

¥S. 3580 contained the following definition of “investment adviser”:

“‘Investment adviser’ means any person who, for compensation, engages
in the business of advising others, either directly or through publications or
writings, as to the value of securities or as to the advisability of investing
in, purchasing or selling securities, or who, for compensation and as part of
a regular business, issues or promulgates analyses or reports concerning
securities; but does not include (A) a bank; (B) any lawyer, accountant,
engineer, or teacher whose performance of such services is solely inci-
dental to the practice of his profession; (C) the publisher of any bona fide
newspaper or newsmagazine of general circulation; or (D) such other per-
sons, not within the intent of this paragraph, as the Commission may des-
ignate by rules and regulations or order.” Hearings on S. 3580 before the
Subcommittee on Securities and Exchange of the Senate Committee on
Banking and Currency, 76th Cong., 8d Sess., pt. 1, p. 27 (1940) (Senate
Hearings).

It is noteworthy that the exclusion for publishers in clause (C) in S. 3580 is
not as broad as the exclusion in the final draft of the Act. See n. 43, infra.
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were received.® One witness distinguishing the investment-
counsel profession from investment firms and businesses,
explained:

“It 1s a personal-service profession and depends for its
success upon a close personal and confidential relation-
ship between the investment-counsel firm and its client.
It requires frequent and personal contact of a profes-
sional nature between us and our clients. . . .

“We must establish with each client a relationship of
trust and confidence designed to last over a period of

® Douglas T. Johnston, Vice President of the Investment Counsel Associ-
ation of America, stated in part:

“The definition of investment adviser’ as given in the bill, in spite of cer-
tain exclusions, is quite broad and covers a number of services which are
entirely different in their scope and in their methods of operation. For
example, as we read the definition, among others, it would include those
companies which publish manuals of securities such as Moody’s, Poor’s, and
so forth; it would include those companies issuing weekly investment let-
ters such as Babson’s, United Business Service, Standard Statistics, and so
forth; it would include those tipsters who through newspaper advertise-
ments offer to send, for a nominal price, a list of stocks that are sure to go
up; it would include certain investment banking and brokerage houses
which maintain investment advisory departments and make charges for
services rendered; and finally it would include those firms which operate on
a professional basis and which have come to be recognized as investment
counsel.

“Just why it is thought to be in the public interest at this time to require
all the above services to register with, and be regulated by, the Federal
Government we do not know.

“I have mentioned certain important exceptions or exclusions in the defini-
tion of ‘investment advisers’; one of the principal of these is lawyers.
Probably in the aggregate more investment advice is given by lawyers
than by all other advisers combined. I only want to point out that in so
acting they are not functioning strictly as lawyers. So far as I know, no
courses on investments are part of a law school curriculum, nor in passing
bar examinations does a lawyer have to pass a test on investment.” Sen-
ate Hearings 711-712.
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time because economic forces work themselves out
slowly. Business and investment cycles last for years
and our investment plans have to be similarly long-
range. No investment counsel firm could long remain in
business or be of real benefit to clients except through
such long-term associations. . . .

“. .. Judgment of the client’s circumstances and of the
soundness of his financial objectives and of the risks he
may assume. Judgment is the root and branch of the
decisions to recommend changes in a client’s security
holdings. If the investment counsel profession, as we !
have described it, could not offer this kind of judgment .
with its supporting experience and information, it would
not have anything to sell that could not be bought in
almost any bookstore. . . .

“Furthermore, our clients are not unsophisticated in
financial matters. They are resourceful men and
women of means who are very critical in their examina-
tion of our performance. If they disapprove of our
activities, they cancel their contracts with us, which
eliminates our only source of income.

“We are quite clearly not ‘hit and run’ tipsters, nor do
we deal with our clients at arms’ length through the
advertising columns of the newspapers or the mails; in
fact, we regard it as a major defeat if we are unable
to have frequent personal contact with a client and with
his associates and dependents. We do not publish for
general distribution a statistical service or compendium
of general economic observations or financial recommen-
dations. To use a hackneyed phrase, our business is
‘tailor-made.””*

*Id., at 713-716 (testimony of Charles M. O’Hearn) (emphasis added);
see also id., at 719 (“The relationship of investment counsel to his client is
essentially a personal one involving trust and confidence. The investment
counselor’s sole function is to render to his client professional advice con-
cerning the investment of his funds in a manner appropriate to that client’s
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David Schenker, Chief Counsel of the Commission’s In-
vestment Trust Study, summarized the extent of the pro-
posed legislation: “If you have been convicted of a crime,
you cannot be an investment counselor and you cannot use
the mails to perpetrate a fraud,” Senate Hearings 996.
Schenker provided the Subcommittee with a significant re-
port*® prepared by the Research Department of the Illinois
Legislative Council. Ibid. Referring to possible regulation
of investment counselors in the State of Illinois, the report
stated in part:

“Regulatory statutes concerning investment counselors
appear to exempt from their provisions those who fur-
nish advice without remuneration or valuable consider-
ation, apparently because it is thought impracticable to
regulate such gratuitous services. Newspapers and
journals generally also seem to be excluded although this
is not explicitly stated in the statutes, the exemption
apparently being based on general constitutional and
legal principles.

needs”) (statement of Alexander Standish); id., at 724 (the “function of
rendering to clients—on a personal, professional basis—competent, un-
biased, and continuous advice regarding the sound management of their
investments, has had a steady growth”) (statement of Dwight C. Rose,
President, Investment Counsel Association of America); id., at 750 (“In-
vestment counsel have sprung into being in response to the requirements
of individuals for individual personal advice with respect to the handling of
their affairs . . . the whole genesis of investment counseling is a personal
professional relationship”) (testimony of Rudolf P. Berle, General Counsel,
Investment Counsel Association of America).

“ It should be noted that the Illinois report was submitted by Schenker
on April 26, 1940, more than three weeks after the statement quoted by
JUSTICE WHITE, post, at 219. Contrary to JUSTICE WHITE’s suggestion,
there is nothing in the legislative history to indicate that Congress rejected
the report’s proposed distinction between advice distributed solely “to a
list of subscribers” and advice to “clients.” It is undisputed that Congress
broadened the scope of the “bona fide publications” exclusion after the
Commission submitted the Illinois report. See n. 37, supra, and n. 43,
mfra.
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“A particular problem in defining the application of a
law regulating investment counselors arises from the ex-
istence of individuals and firms who furnish investment
advice solely by means of publications. Insofar as such
mdividuals and firms also render specialized advice to
mdividual clients, they might be subject to any regulatory
measure that may be adopted. The question arises, how-
ever, as to whether or not services which give the same
general advice to all their clients, by means of some circu-
lar or other publication, are actually engaged in a type of
investment counseling as to which regulation is feasible.

“These investment services which function through
publications sent to their subscribers, rather than
through individualized advice, would present several
difficulties not found in regulating investment counselors
generally. In the first place, the large number of agen-
cies publishing investment facts and interpretations is
well known, and a very large administrative staff would
be required to enforce detailed registration. Secondly,
such information is supplied both by newspapers and by
specialized financial journals and services. The accepted
rights of freedom of the press and due process of law
might prevent any general regulation and perhaps also
supervision over particular types of publications, even
if the advertisements of these publications occasionally
quite exaggerate the value of the factual information
which s supplied. That the constitutional guarantee
of liberty of the press is applicable to publications of
all types, and not only to newspapers, has been clearly
indicated by the United States Supreme Court [citing
Lovell v. City of Griffin, 303 U. S. 444 (1938)].

“To the problem of formulatmg reasonable and practl-
cable regulations for the factual services must, accord-
ingly, be added the legal and constitutional difficulties
inherent in the attempted regulation of any individual or
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organization functioning primarily by means of published
circulars and volumes. However, liberty of the press
is not an absolute right, and some types of regulation
may be both constitutional and feasible, assuming that
regulation of some sort is thought desirable. Such reg-
ulation could probably not legally take the form of li-
censing publications or prohibiting certain types of pub-
lications. Regulation of the publishing of investment
advice in order to conform with constitutional require-
ments, would probably have to be confined to punish-
ing, by civil or criminal penalties, those who perpetrate
or attempt to perpetrate frauds or other specific acts
declared to be contrary to law.

“It may be thought desirable specifically to exclude
Sfrom regulation the publishers of generalized investment
nformation, along with those who furnish economic ad-
vice generally. This may be done by carefully defining
the term ‘investment counselor’ so as to exclude ‘any
person or organization which engages in the business
of furnishing investment analysis, opinion, or advice
solely through publications distributed to a list of sub-
scribers and mot furnishing specific advice to any client
with respect to securities, and also persons or organiza-
tions furnishing only economic advice and not advice
relating to the purchase or sale of securities.’”*

After the Senate Subcommittee hearings on S. 3580, and
after meetings attended by representatives of investment-
adviser firms, a voluntary association of investment advisers,
and the Commission, a revised bill, S. 4108, was reported by
the Senate Committee on Banking and Currency. In the
Report accompanying the revised bill, the Committee on
Banking and Currency wrote:

“Not only must the public be protected from the frauds
and misrepresentations of unscrupulous tipsters and

“1d., at 1007-1009 (emphasis added) (footnotes omitted).
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touts, but the bona fide investment adviser must be safe-
guarded against the stigma of the activities of these indi-
viduals. Virtually no limitations or restrictions exist
with respect to the honesty and integrity of individuals
who may solicit funds to be controlled, managed, and
supervised. Persons who may have been convicted or
enjoined by courts because of perpetration of securities
fraud are able to assume the role of investment advisers.

“Title II recognizes that with respect to a certain class
of investment advisers, a type of personalized relation-
ship may exist with their clients. As a consequence,
this relationship is a factor which should be considered
in comnection with the enforcement by the Commission
of the provisions of this bill.” *

S. 4108 was introduced before the House of Represent-
atives as H. R. 10065.#® After additional hearings,” the

8. Rep. No. 1775, 76th Cong., 3d Sess., 21-22 (1940) (emphasis added).

“ Hearings on H. R. 10065 before a Subcommittee of the House Commit-
tee on Interstate and Foreign Commerce, 76th Cong., 3d Sess., 1 (1940).
The bill contained two definitions of “investment adviser,” one in Title I
(investment companies) and the other in Title II (investment advisers).
The latter definition read, in part:

“‘Investment adviser’ means any person who, for compensation, engages
in the business of advising others, either directly or through publications or
writings, as to the value of securities or as to the advisability of investing
in, purchasing, or selling securities, or who, for compensation and as part
of a regular business, issues or promulgates analyses or reports concerning
securities; but does not include . . . (D) the publisher of any bona fide
newspaper, news magazine or business or financial publication of general
and regular circulation. . . .” Id., at 45.

Whereas the exclusion for publishers in clause (C) of the exclusion in
S. 3580 only mentioned newspapers of general circulation, the exclusion in
clause (D) of H. R. 10065 includes newspapers “of general and regular cir-
culation” and also encompasses “business or financial” publications. See
n. 37, supra.

“ Hearings on H. R. 10065 before a Subcommittee of the House Com-
mittee on Interstate and Foreign Commerce, 76th Cong., 3d Sess.
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Committee on Interstate and Foreign Commerce wrote in its
Report accompanying the bill:

“The essential purpose of Title II of this bill is to pro-
tect the public from the frauds and misrepresentations
of unscrupulous tipsters and touts and to safeguard
the honest investment adviser against the stigma of the
activities of these individuals by making fraudulent
practices by investment advisers unlawful. The title
also recognizes the personalized character of the serv-
1ces of investment advisers and especial care has been
taken in the drafting of the bill to respect this relation-
ship between investment advisers and their clients.”*
(Emphasis added.)

(1940). During the hearings, testimony about the personal nature of the
investment-counseling profession was again emphasized:

“When the hearings were held on this bill before the Senate committee the
association opposed it. We opposed it for three general reasons: First, in
the original bill there was a confusion between investment counsel and in-
vestment trusts. We felt that the personal confidential relationship exist-
ing between investment counsel and his client was so very different from
the commodity of investment trust shares which investment trusts were
engaged in selling, that any legislation to regulate these two different ac-
tivities should be incorporated in separate acts. In the bill we felt that our
clients were not properly protected in their confidential relatlonshlp

“Followmg the hearmgs before the Senate subcommlttee, we had con-
ferences with the Securities and Exchange Commlsswn, and all of our
obJectlons have been satisfactorily ad_]usted

“The Investment Counsel Assoc1at10n of America unquallﬁedly endorses
the present bill.” Id., at 92 (statement of Dwight Rose, representing
Investment Counsel Association of America, New York, N. Y.).

“H. R. Rep. No. 2639, 76th Cong., 3d Sess., 28 (1940). The terms
“investment counsel,” “investment counselor,” and “investment adviser”
were used interchangeably throughout the legislative history. That the
terms were understood to share a common definition is best demonstrated
by the testimony of the Commission’s David Schenker. While describing
the Commission’s initial report to Congress, he stated that “we learned of
the existence of 394 investment counselors.” Senate Hearings 48. On
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The definition of “investment adviser” included in Title II
when the Act was passed, 54 Stat. 848-849, is in all rel-
evant respects identical to the definition before the Court
today.*

the very next page of the hearings, he stated that “we learned of the exist-
ence of 394 investment advisers.” Id., at 49. JUSTICE WHITE, however,
post, at 221-223, n. 7, correctly observes that the statutory definition of an
“adviser” encompasses persons who would not qualify as investment coun-
sel because they are not primarily engaged in the business of rendering
“continuous advice as to the investment of funds. . . .” 15 U. S. C.
§ 80b—-2(a)(13) (emphasis added). But it does not follow, as JUSTICE
WHITE seems to assume, that the term “investment adviser” includes per-
sons who have no personal relationship at all with their customers. The
repeated use of the term “client” in the statute, see n. 54, infra, contra-
dicts the suggestion that a person who is merely a publisher of nonfraudu-
lent information in a regularly scheduled periodical of general circulation
has the kind of fiduciary relationship the Act was designed to regulate.

% According to JUSTICE WHITE, witness James White “specifically ex-
plained to Representative Boren that persons whose advice was furnished
solely through publications were not excepted from the class of investment
advisers as defined in the Act.” Post, at 220 (emphasis in original). This
is incorrect. Representative Boren asked a question based on his reading
of the separate definition of “investment adviser” in Title I, which con-
cerned investment companies. In response, White indicated to Boren that
he was reading the wrong definition; White then quoted the basic definition
of “investment adviser” from Title II, and only answered the question
whether there were separate definitions under the two Titles. The rele-
vant colloquy reads as follows:

“Mr. Boren: If I read the bill correctly, a person whose advice is furnished
solely through publications distributed through subscribers in the form of
publications, they are specifically exempted.

“Now, should that person be exempted who puts out a monthly or
weekly newspaper, we will say, advising people on that?
“Mr. White. Will you be kind enough to give the page from which you are
reading?
“Mr. Boren. Well, it is on page 154. I am reading from page 12, in the
definitions of investment advisers from this other bill. 1t is a little differ-
ent in page numbers in this bill.
“Mr. Healy. May I suggest that there is a second definition.

“Mr. White. That is an tnvestment adviser of an investment company,
which is different from an investment adviser in title I1.
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III

The basic definition of an “investment adviser” in the Act
reads as follows:

“‘Investment adviser’ means any person who, for com-
pensation, engages in the business of advising others,
either directly or through publications or writings, as to
the value of securities or as to the advisability of investing
in, purchasing, or selling securities, or who, for compen-
sation and as part of a regular business, issues or promul-
gates analyses or reports concerning securities. . . .”*

Petitioners’ newsletters are distributed “for compensation
and as part of a regular business” and they contain “analyses
or reports concerning securities.” Thus, on its face, the

“Mr. Boren. I see.

“Mr. White [reading the definition from the bill]. An investment adviser
in title II means any person who, for compensation, engages in the busi-
ness of advising others, either directly or through publications or writings,
as to the value of securities or as to the advisability of investing in, pur-
chasing, or selling securities, or who for compensation and as part of a
regular business, issues or promulgates analyses or reports concerning
securities.

“Mr. Boren. Then there is a distinct separation of investment advisers
under the two different sections of the bill.

“Mr. White. Yes.
“Mr. Boren. Then that clarifies it for me, Mr. Chairman. I thank you.
“Mr. Cole. I believe that is all, Mr. White. Thank you.

“Mr. White. Thank you.” Hearings on H. R. 10065, supra, at 90-91
(emphasis added).

It should also be noted that the last item from the 1940 legislative history
that JUSTICE WHITE uses to support his interpretation of the Act is lan-
guage from S. Rep. No. 1775. See post, at 221. The language should be
read in the context of all the legislative history, and particularly in the
context of H. R. Rep. No. 2639, which followed S. Rep. No. 1775 and
which accompanied the final version of the Act before passage. The later
Report stated unambiguously: “The title . . . recognizes the personalized
character of the services of investment advisers.” H. R. Rep. No. 2639,
at 28.

715 U. S. C. §80b-2(a)(11).
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basic definition applies to petitioners. The definition, how-
ever, is far from absolute. The Act excludes several catego-
ries of persons from its definition of an investment adviser,
lists certain investment advisers who need not be registered,
and also authorizes the Commission to exclude “such other
person” as it may designate by rule or order.*

One of the statutory exclusions is for “the publisher of any
bona fide newspaper, news magazine or business or financial
publication of general and regular circulation.”® Although
neither the text of the Act nor its legislative history defines
the precise scope of this exclusion, two points seem tolerably
clear. Congress did not intend to exclude publications that
are distributed by investment advisers as a normal part of
the business of servicing their clients. The legislative his-
tory plainly demonstrates that Congress was primarily inter-
ested in regulating the business of rendering personalized
investment advice, including publishing activities that are
a normal incident thereto. On the other hand, Congress,
plainly sensitive to First Amendment concerns, wanted to
make clear that it did not seek to regulate the press through
the licensing of nonpersonalized publishing activities.

Congress was undoubtedly aware of two major First
Amendment cases that this Court decided before the enact-
ment of the Act. The first, Near v. Minnesota ex rel. Olson,
283 U. S. 697 (1931), established that “liberty of the press,
and of speech, is within the liberty safeguarded by the due
process clause of the Fourteenth Amendment from invasion
by state action.” Id., at 707. In Near, the Court emphati-
cally stated that the “chief purpose” of the press guarantee
was “to prevent previous restraints upon publication,” id., at
713, and held that the Minnesota nuisance statute at issue in
that case was unconstitutional because it authorized a prior
restraint on publication.

Almost seven years later, the Court decided Lovell v. City
of Griffin, 303 U. S. 444 (1938), a case that was expressly

*§§ 80b—2(a)(11)(F), 80b—3(b), 80b—6a.
“§ 80b-2(a)(11)(D).
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noted by the Commission during the Senate Subcommittee
hearings. In striking down an ordinance prohibiting the
distribution of literature within the city without a permit,
the Court wrote:

“We think that the ordinance is invalid on its face.
Whatever the motive which induced its adoption, its
character is such that it strikes at the very foundation of
the freedom of the press by subjecting it to license and
censorship. The struggle for the freedom of the press
was primarily directed against the power of the licensor.
It was against that power that John Milton directed his
assault by his ‘Appeal for the Liberty of Unlicensed
Printing.” And the liberty of the press became initially
a right to publish ‘without a license what formerly could
be published only with one.” While this freedom from
previous restraint upon publication cannot be regarded
as exhausting the guaranty of liberty, the prevention of
that restraint was a leading purpose in the adoption of
the constitutional provision. . . .

“The liberty of the press is not confined to newspapers
and periodicals. It necessarily embraces pamphlets and
leaflets. These indeed have been historic weapons in
the defense of liberty, as the pamphlets of Thomas Paine
and others in our own history abundantly attest. The
press in its historic connotation comprehends every sort
of publication which affords a vehicle of information and
opinion. What we have had recent occasion to say with
respect to the vital importance of protecting this essen-
tial liberty from every sort of infringement need not be
repeated. Near v. Minnesota. . ..” Id., at 451-452
(emphasis in original) (footnote omitted).

The reasoning of Lovell, particularly since the case was cited
in the legislative history, supports a broad reading of the
exclusion for publishers.”

% “Tt is always appropriate to assume that our elected representatives,
like other citizens, know the law.” Cannon v. University of Chicago, 441
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The exclusion itself uses extremely broad language that
encompasses any newspaper, business publication, or finan-
cial publication provided that two conditions are met. The
publication must be “bona fide,” and it must be “of regular
and general circulation.” Neither of these conditions is
defined, but the two qualifications precisely differentiate “hit
and run tipsters” and “touts” from genuine publishers. Pre-
sumably a “bona fide” publication would be genuine in the
sense that it would contain disinterested commentary and
analysis as opposed to promotional material disseminated by
a “tout.” Moreover, publications with a “general and regu-
lar” circulation would not include “people who send out bulle-
tins from time to time on the advisability of buying and sell-
ing stocks,” see Hearings on H. R. 10065, at 87, or “hit and
run tipsters.”® Ibid. Because the content of petitioners’
newsletters was completely disinterested, and because they
were offered to the general public on a regular schedule, they
are described by the plain language of the exclusion.

The Court of Appeals relied on its opinion in SEC v. Wall
Street Transcript Corp., 422 F. 2d 1371 (CA2), cert. denied,

U. S. 677, 696—-697 (1979). Moreover, “[iln areas where legislation might
intrude on constitutional guarantees, we believe that Congress, which has
always sworn to protect the Constitution, would err on the side of funda-
mental constitutional liberties when its legislation implicates those liber-
ties.” Regan v. Time, Inc., 468 U. S. 641, 697 (1984) (STEVENS, J.,
concurring in part and dissenting in part).

5 The term “tipsters” is explained in the testimony of Douglas T. John-
ston, n. 38, supra—persons “who through newspaper advertisements offer
to send, for a nominal price, a list of stocks that are sure to go up.” Jus-
TICE WHITE is unable “to imagine” any workable definition of the exclusion
“that does not sweep in all publications that are not personally tailored to
individual clients,” post, at 216. The definition Congress actually wrote,
however, does not sweep in bulletins that are issued from time to time in
response to episodic market activity, advertisements that “tout” particular
issues, advertised lists of stocks “that are sure to go up” that are sold to
individual purchasers, or publications distributed as an incident to person-
alized investment service.
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398 U. S. 958 (1970), to hold that petitioners were not bona
fide newspapers and thus not exempt from the Act’s registra-
tion requirement. In Wall Street Transcript, the majority
held that the “phrase ‘bona fide’ newspapers . . . means those
publications which do not deviate from customary newspaper
activities to such an extent that there is a likelihood that the
wrongdoing which the Act was designed to prevent has oc-
curred.” It reasoned that whether “a given publication fits
within this exclusion must depend upon the nature of its prac-
tices rather than upon the purely formal ‘indicia of a newspa-
per’ which it exhibits on its face and in the size and nature of
its subscription list.” 422 F. 2d, at 1377. The court ex-
pressed its concern that an investment adviser “might choose
to present [information to clients] in the guise of traditional
newspaper format.” Id., at 1378. The Commission, citing
Wall Street Tramscript, has interpreted the exclusion to
apply “only where, based on the content, advertising mate-
rial, readership and other relevant factors, a publication is
not primarily a vehicle for distributing investment advice.”*

These various formulations recast the statutory language
without capturing the central thrust of the legislative his-
tory, and without even mentioning the apparent intent of
Congress to keep the Act free of constitutional infirmi-
ties.® The Act was designed to apply to those persons

2 Investment Advisers Act Release No. 563, 42 Fed. Reg. 2953, n. 1
(1977) (codified at 17 CFR § 276 (1984)). The Commission’s reformulation
of the definition of the exclusion was not drafted until 1977—37 years after
the passage of the Act—and therefore is not entitled to the deference due a
contemporaneous construction of the Act. SEC v. Sloan, 436 U. S. 103,
117 (1978). JusTICE WHITE attaches significance to the fact that in the
first year of the Act’s operation, 165 publishers of investment advisory
services registered under the Act. Post, at 215. The fact that those
firms deemed it advantageous to register does not demonstrate that the
statute required them to do so.

% The Commission’s focus on the content of the publication to determine
whether a publisher is within the exclusion represents a dramatic depar-
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engaged in the investment-advisory profession—those who
provide personalized advice attuned to a client’s concerns,
whether by written or verbal communication.* The mere
fact that a publication contains advice and comment about
specific securities does not give it the personalized character
that identifies a professional investment adviser. Thus,
petitioners’ publications do not fit within the central purpose
of the Act because they do not offer individualized advice
attuned to any specific portfolio or to any client’s particular
needs. On the contrary, they circulate for sale to the public
at large in a free, open market—a public forum in which
typically anyone may express his views.

The language of the exclusion, read literally, seems to
describe petitioners’ newsletters. Petitioners are “publish-
ers of any bona fide newspaper, news magazine or business
or financial publication.” The only modifier that might argu-
ably disqualify the newsletters are the words “bona fide.”
Notably, however, those words describe the publication
rather than the character of the publisher; hence Lowe’s un-
savory history does not prevent his newsletters from being
“bona fide.” In light of the legislative history, this phrase
translates best to “genuine”; petitioners’ publications meet

ture from the objective criteria in the statute itself. As far as content is
concerned, the statutory exclusion broadly encompasses every “business or
financial publication” but then limits the category by a requirement that it
be “bona fide,” and a further requirement that it be “of general and regular
circulation.” JUSTICE WHITE makes no attempt to explain the meaning of
either of these requirements, post, at 215-216, but, instead, merely empha-
sizes the breadth of the basic definition of an investment adviser, post,
at 216-219, which admittedly is broad enough to encompass publishers.
However, the basic definition must be read together with the exclusion
in order to locate the place where Congress drew the line; in other words,
we must give effect to every word that Congress used in the statute.

%1t is significant that the Act repeatedly refers to “clients,” not “sub-
scribers.” See, e. g., 156 U. S. C. §§80b-1(1), 80b—3(b)(1), 80b-3(b)(2),
80b-3(b)(3), 80b-3(c)(1)(E), 80b—6(1), 80b—6(2), 80b—6(3).
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this definition: they are published by those engaged solely in
the publishing business and are not personal communictions
masquerading in the clothing of newspapers, news maga-
zines, or financial publications. Moreover, there is no sug-
gestion that they contained any false or misleading informa-
tion, or that they were designed to tout any security in which
petitioners had an interest. Further, petitioners’ publica-
tions are “of general and regular circulation.”® Although
the publications have not been “regular” in the sense of
consistent circulation, the publications have been “regular” in
the sense important to the securities market: there is no indi-
cation that they have been timed to specific market activity,
or to events affecting or having the ability to affect the
securities industry.®

®JUSTICE WHITE relies on the testimony of witness James White to
support his interpretation of the legislative history. Post, at 219-220.
However, significantly, White stated that the term “investment adviser”
includes “people who send out bulletins from time to time on the advis-
ability of buying or selling stocks.” Such people would not fit within the
exclusion for bona fide publications of regular and general circulation.
Tipsters who send out bulletins from time to time on the advisability of
buying or selling stocks presumably would not satisfy the requirement of
“general and regular circulation” and would fall within the basic definition
of investment adviser. Thus, we do not agree with JUSTICE WHITE’s as-
sumption that petitioners should be equated with distributors of “tout
sheets,” post, at 217, n. 3. Additionally, it is extremely doubtful that any
“tipsheet” or “tout sheet” could be a “bona fide,” i. e., genuine, publication
S0 as to claim the benefits of the exclusion.

% Without actually determining how the exception is “supposed to mesh”
with the basic definition, post, at 215, and without any consideration of the
“general and regular” publication requirement, JUSTICE WHITE would
adopt an extremely narrow, content-based, interpretation of the exclusion
in order to preserve the Commission’s ability to deal with the practice of
“scalping,” post, at 224. That practice is, of course, most dangerous when
engaged in by a publication with a large circulation—perhaps by a colum-
nist in an admittedly exempt publication. Cf. Zweig v. Hearst Corp., 594
F. 2d 1261 (CA9 1979). Moreover, it is incorrect to assume that the only
remedies against scalping are found in the Act. The mail-fraud statute
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The dangers of fraud, deception, or overreaching that
motivated the enactment of the statute are present in person-
alized communications but are not replicated in publications
that are advertised and sold in an open market.” To the
extent that the chart service contains factual information
about past transactions and market trends, and the newslet-
ters contain commentary on general market conditions, there
can be no doubt about the protected character of the com-
munications,® a matter that concerned Congress when the
exclusion was drafted. The content of the publications and
the audience to which they are directed in this case reveal
the specific limits of the exclusion. As long as the com-
munications between petitioners and their subscribers re-
main entirely impersonal and do not develop into the kind of
fiduciary, person-to-person relationships that were discussed
at length in the legislative history of the Act and that are
characteristic of investment adviser-client relationships, we
believe the publications are, at least presumptively, within
the exclusion and thus not subject to registration under the
Act.”

would certainly be available for many violations, and the SEC has recently
had success using Rule § 10b--5 against a newsletter publisher. See SEC
v. Blawvin, 557 F. Supp. 1304 (ED Mich. 1983), aff’d, 760 F. 2d 706 (CA6
1985).

5 Cf. Ohralik v. Ohio State Bar Assn., 436 U. S. 447 (1978). It is
significant that the Commission has not established that petitioners have
had authority over the funds of subsecribers; that petitioners have been
delegated decisionmaking authority to handle subscribers’ portfolios or
accounts; or that there have been individualized, investment-related inter-
actions between petitioners and subscribers.

% Moreover, because we have squarely held that the expression of opin-
ion about a commerecial product such as a loudspeaker is protected by the
First Amendment, Bose Corp. v. Consumers Union of U. S., Inc., 466
U. S. 485, 513 (1984), it is difficult to see why the expression of an opinion
about a marketable security should not also be protected.

*»The Commission suggests that an investment adviser may regularly
provide, in newsletter form, advice to several clients based on recent
developments, without tailoring the advice to each client’s individual
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We therefore conclude that petitioners’ publications fall
within the statutory exclusion for bona fide publications and
that none of the petitioners is an “investment adviser” as
defined in the Act. It follows that neither their unregistered
status, nor the Commission order barring Lowe from asso-
ciating with an investment adviser, provides a justification
for restraining the future publication of their newsletters.
It also follows that we need not specifically address the con-
stitutional question we granted certiorari to decide.

The judgment of the Court of Appeals is reversed.

It is so ordered.
JUSTICE POWELL took no part in the decision of this case.

JUSTICE WHITE, with whom THE CHIEF JUSTICE and
JUSTICE REHNQUIST join, concurring in the result.

The issue in this case is whether the Securities and
Exchange Commission may invoke the injunctive remedies
of the Investment Advisers Act, 15 U. S. C. §§80b-1 to
80b-21, to prevent an unregistered adviser from publishing
newsletters containing investment advice that is not specifi-
cally tailored to the needs of individual clients. The Court
holds that it may not because the activities of petitioner
Lowe (hereafter petitioner) do not make him an investment
adviser covered by the Act. For the reasons that follow, I
disagree with this improvident construction of the statute.
In my view, petitioner is an investment adviser subject to
regulation and sanction under the Act. I concur in the judg-
ment, however, because to prevent petitioner from publish-
ing at all is inconsistent with the First Amendment.

needs, and that this is the practice of investment advising. Brief for
Respondent 34, n. 44. However, the Commission does not suggest that
this “practice” is involved here; thus, we have no occasion to address
this concern.
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I
A

I have no quarrel with the principle that constitutional ad-
judication is to be avoided where it is fairly possible to do so
without negating the intent of Congress. Due respect for
the Legislative Branch requires that we exercise our power
to strike down its enactments sparingly. For this reason,
“[wlhen the validity of an act of the Congress is drawn in
question, and even if a serious doubt of constitutionality is
raised, it is a cardinal principle that this Court will first as-
certain whether a construction of the statute is fairly possible
by which the question may be avoided.” Crowell v. Benson,
285 U. S. 22, 62 (1932).

But our duty to avoid constitutional questions through
statutory construction is not unlimited: it is subject to the
condition that the construction adopted be “fairly possible.”
As Chief Justice Taft warned, “amendment may not be sub-
stituted for construction, and . . . a court may not exercise
legislative functions to save the law from conflict with con-
stitutional limitation.” Yu Cong Eng v. Trinidad, 271 U. S.
500, 518 (1926). Justice Brandeis, whose concurring opinion
in Ashwander v. TVA, 297 U. S. 288, 341-356 (1936), is
frequently cited as the definitive statement of the rule of
“constitutional avoidance,” himself cautioned: “The court
may not, in order to avoid holding a statute unconstitutional,
engraft upon it an exception or other provision. . . . Neither
may it do so to avoid having to resolve a constitutional
doubt.” Crowell v. Benson, supra, at 76-77 (dissenting
opinion). Adoption of a particular construction to avoid a
constitutional ruling, Justice Brandeis stated, was appropri-
ate only “where a statute is equally susceptible of two con-
structions, under one of which it is clearly valid and under the
other of which it may be unconstitutional.” 285 U. S., at 76.

These limits on our power to avoid constitutional issues
through statutory construction flow from the same principle
as does the policy of constitutional avoidance itself: that is,
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the principle of deference to the legislature’s exercise of its
assigned role in our constitutional system. See Rescue
Army v. Municipal Court, 331 U. S. 549, 571 (1947). The
task of defining the objectives of public policy and weighing
the relative merits of alternative means of reaching those
objectives belongs to the legislature. The courts should not
lightly take it upon themselves to state that the path chosen
by Congress is an impermissible one; but neither are the
courts free to redraft statutory schemes in ways not antici-
pated by Congress solely to avoid constitutional difficulties.
The latter course may at times be a more drastic imposition
on legislative authority than the former. When the choice
facing a court is between finding a particular application of a
statute unconstitutional and adopting a construction of the
statute that avoids the difficulty but at the same time materi-
ally deviates from the legislative plan and frustrates permis-
sible applications, the choice of constitutional adjudication
may well be preferable.

With these guidelines in mind, I turn to consideration of
the proper construction of the statute at hand.

B

The Investment Advisers Act of 1940, 54 Stat. 847, as
amended, 15 U. S. C. §80b-1 et seq., provides that persons
doing business as “investment advisers” must (with certain
exceptions) register with the SEC. §80b-3(a). The Act
sets forth substantive grounds for the denial or revocation of
an investment adviser’s registration. §80b-3(e). It is un-
lawful for an adviser who has not registered or whose reg-
istration has been revoked, suspended, or denied to practice
his trade; if he does so, he may be subject to criminal penal-
ties, §80b-17, or to injunction, §80b-9(e). In addition to
penalizing those who would offer investment advice without
registering, the Act contains provisions applicable to all in-
vestment advisers, whether registered or not. Most notable
among these are prohibitions on certain contracts between
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advisers and their clients, see §80b-5, recordkeeping re-
quirements, see § 80b—4, and provisions that make it unlawful
for advisers to engage in “fraudulent, deceptive, or manipula-
tive” conduct, see § 80b-6.

There is no question but that if petitioner’s publishing
activities bring him within the statutory definition of an “in-
vestment adviser,” the Act subjects him to injunction (and,
presumably, criminal penalties) if he persists in engaging in
those activities. Thus, if petitioner is an “investment ad-
viser,” the constitutional questions raised by the application
of the Act’s enforcement provisions to his conduct must be
faced.

The starting point, then, must be the definition itself:

“‘Investment adviser’ means any person who, for com-
pensation, engages in the business of advising others,
either directly or through publications or writings, as to
the value of securities or as to the advisability of in-
vesting in, purchasing, or selling securities, or who, for
compensation and as part of a regular business, issues
or promulgates analyses or reports concerning securi-
ties; but does not include . . . (D) the publisher of any
bona fide newspaper, news magazine or business or
financial publication of general and regular circulation.”
15 U. S. C. §80b-2(a)(11).

Although petitioner does not offer his subscribers investment
advice specifically tailored to their individual needs and en-
gages in no direct communications with them, he undeniably
“engages in the business of advising others . . . through
publications . . . as to the value of securities” and “issues
or promulgates analyses or reports concerning securities.”
Thus, he falls outside the definition of an “investment ad-
viser” only if each of his publications qualifies as a “bona fide
newspaper, news magazine or business or financial publica-
tion of general and regular circulation.” The question is
whether the “bona fide publications” exception is to be con-
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strued so broadly as to exclude from the definition all persons
whose advisory activities are carried out solely through
publications offering impersonal investment advice to their
subscribers.

It is hardly crystal clear from the face of the statute how
the primary definition and the “bona fide publications” excep-
tion are supposed to mesh, but the SEC has, since the Act’s
inception, interpreted the statutory definition of “investment
adviser” to cover persons whose activities are limited to the
publication of investment advisory newsletters or reports
such as those published by petitioner. At the conclusion of
the Act’s first year of operation, the Commission reported
that of the approximately 750 persons and firms registering
under the Act, “165 firms indicated that their investment
advisory service consisted only of the sale of uniform pub-
lications.” Seventh Annual Report of the Securities and
Exchange Commission, Fiscal Year Ended June 30, 1941,
p. 35 (1942)."! Since that time, it appears that the Commis-
sion has consistently and routinely applied the Act to the pub-
lishers of newsletters offering investment advice. See, e. g.,
SEC v. Capital Gains Research Bureau, Inc., 375 U. S. 180
(1963); In re Todd, 40 S. E. C. 303 (1960); see also Lovitch,
The Investment Advisers Act of 1940—Who Is an “Invest-
ment Adviser”?, 24 Kan. L. Rev. 67 (1975).2 The SEC’s

' The Court argues that this fact is without significance, as it proves only
that publishers found it to be to their own advantage to register. But the
SE(C’s matter-of-fact announcement of the number of publishers register-
ing under the Act establishes something else: from the beginning, the SEC
assumed the Act applied to such publishers.

2In 1963, the Commission explained its view of the coverage of the Act
as follows:

“The investment advisers who are required to register with the Commis-
sion under the Investment Advisers Act are certain firms (or individuals)
engaged in the business of advising others for a fee on the value of the
securities or the desirability of buying or selling securities. For the most
part they fall into one of two groups: Those publishing advisory services
and periodic market reports for subscribers, and those offering supervision
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longstanding position that publishers of newsletters offering
investment advice are investment advisers for purposes of
the Act reflects a construction of the “bona fide publications”
exception as “applicable only where, based on the content,
advertising material, readership, and other relevant factors,
a publication is not primarily a vehicle for distributing in-
vestment advice.” Applicability of Investment Advisers Act
to Certain Publications, SEC Release No. 1A-563, 42 Fed.
Reg. 2953 (1977), codified at 17 CFR §276 (1984); cf. SEC
v. Suter, 732 F. 2d 1294 (CA7 1984); SEC v. Wall Street
Transcript Corp., 422 F. 2d 1371 (CA2), cert. denied, 398
U. S. 958 (1970).

An agency’s construction of legislation that it is charged
with enforcing is entitled to substantial weight, particularly
when the construction is contemporaneous with the enact-
ment of the statute. See Skidmore v. Swift & Co., 323 U. S.
134, 140 (1944). In cases where the policy of constitutional
avoidance must be considered, however, the administrative
construction cannot be decisive. See United States v. Clark,
445 U. S. 23, 33, n. 10 (1980). We must, therefore, turn
to other guides to the meaning of the statute to determine
whether a reasonable construction of the statute is available
by which petitioner can be excluded from the category of
investment advisers and the constitutional issues thereby be
avoided.

Any construction that expands the “bona fide publications”
exception beyond the bounds set by the SEC, however, poses
great difficulties. If the exception is expanded to include
more than just publications that are not primarily vehicles for
distributing investment advice, it is difficult to imagine any
workable definition that does not sweep in all publications
that are not personally tailored to individual clients. In-
deed, it appears that this is precisely the definition the Court

of individual clients’ portfolios.” Report of Special Study of Securities
Markets of the Securities and Exchange Commission, H. R. Doc. No. 95,
88th Cong., 1st Sess., pt. 1, p. 146 (1963).
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adopts.? But such an expansive definition of the exception
renders superfluous certain key passages in the primary
definition of an “investment adviser”: one who engages in the
business of rendering investment advice “either directly or

#The Court suggests that “tipsters” and “touts” might not qualify under
its reading of the “bona fide publications” exception either because their
publications are not sufficiently regular or because their advice is not suffi-
ciently disinterested. Both suggestions seem implausible. As is evident
from the Court’s conclusion that petitioner’s publications meet the regu-
larity requirement, the Court’s construction of the requirement adopts the
view of our major law reviews on the issue of regular publication: good in-
tentions are enough. Thus, if a “tout” or “tipster” promised to publish his
recommendations at more or less regular intervals, he, like petitioner,
would meet the regularity requirement. Moreover, a truly “hit and run”
practitioner—one who did not even claim an intention of issuing further
recommendations—would not fall within the definition of an “investment
adviser” because he would not be deemed to “engagle] in the business” of
advising others. See Applicability of Investment Advisers Act to Certain
Publications, SEC Release No. 1A-563, 42 Fed. Reg. 2953 (1977), codified
at 17 CFR §276 (1984). As for the Court’s suggestion that “touts” and
“tipsters” might not qualify under the exception if their advice was not
disinterested, it appears completely unfounded: nowhere in the language
or history of the Act is there any suggestion that whether a person is an
investment adviser depends on whether his advice is disinterested. In ad-
dition, in suggesting that the character of the adviser’s advice determines
whether he falls within the “bona fide publications” exception, the Court
contradicts itself. At one point, it states that the exception is based on
“objective” criteria, and it purports to eschew a content-based interpreta-
tion of the term “bona fide.” See ante, at, 207-208, n. 53. At another, the
Court suggests that publications that offer advice that is not disinterested
are not “bona fide.” See ante, at 207-209, and n. 55. It is hard to under-
stand why the Court prefers its content-based reading to the SEC’s, par-
ticularly given that the SEC’s reading is much simpler to apply in practice:
if a publication is primarily a device for offering investment advice, it
is not a “bona fide” newspaper, news magazine, or business or financial
i publication. Under the Court’s reading, the SEC would have to force the
publisher to disclose his own financial holdings and then compare his rec-
ommendations with his stock holdings in order to determine whether his
publications were “bona fide.” This requirement would be self-defeating,
since the SEC has no authority under the Act to order such disclosures
by anyone whom it does not already know to be an investment adviser.

|
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through publications or writings” or who “issues or pro-
mulgates analyses or reports concerning securities.” Had
Congress intended the “bona fide publications” exception to
encompass all publications, it is difficult to imagine why the
primary definition of “investment adviser” should have spo-
ken in the disjunctive of those who rendered advice directly
and those who rendered it through publications, analyses, or
reports. Nor is it clear why Congress would have chosen
the adjective “bona fide” had it not intended that the SEC
look beyond the form of a publication in determining whether
it fell within the exception. The construction of the Act

“The Second Circuit’s explication of the use of the term “bona fide” in the
statute is instructive:

“Section 202(a)(11) of the Act lists a number of examples of persons or enti-
ties whose activities might fall within the broad definition of ‘investment
adviser’ but whose customary practices would not place them in the spe-
cial, otherwise unregulated, fiduciary role for which the law established
standards. . . . The phrase ‘bona fide’ newspapers, in the context of this
list, means those publications which do not deviate from customary news-
paper activities to such an extent that there is a likelihood that the wrong-
doing which the Act was designed to prevent has occurred. The deter-
mination of whether or not a given publication fits within this exclusion
must depend upon the nature of its practices rather than upon the purely
formal ‘indicia of a newspaper’ which it exhibits on its face and in the size
and nature of its subscription list.” SEC v. Wall Street Transcript Corp.,
422 F. 2d 1371, 1377, cert. denied, 398 U. S. 958 (1970).

The Second Circuit’s reasoning provides firm support for the SEC’s posi-
tion that the point of the “bona fide publications” exception is to differenti-
ate publications devoted solely or primarily to the provision of investment
advice from publications that contain more diversified or general discus-
sions of news events and business or financial topics. The aim of the Act
is the protection of the investing public against fraud or manipulation on
the part of advisers. Viewed in light of this purpose, a publication that
is no more than a vehicle for investment advice is an obvious target for
regulatory measures: it makes sense to treat the entire publication as an
adviser and to impose liability on the publication itself in the case of fraud
or manipulation. On the other hand, the publisher of a publication that
presents diverse forms of information and is not narrowly focused on the
provision of investment advice is not so likely to engage in abusive prac-

T
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that would exclude petitioner from the category of invest-
ment advisers because he offers his advice through publica-
tions thus conflicts with the fundamental axiom of statutory
interpretation that a statute is to be construed so as to give
effect to all its language. Connecticut Dept. of Income
Maintenance v. Heckler, 471 U. S. 524, 530, and n. 15
(1985); Reiter v. Sonotone Corp., 442 U. S. 330, 339 (1979).

Nothing in the legislative history of the statute supports
a construction of “investment adviser” that would exclude
persons who offer investment advice only through such pub-
lications as newsletters and reports. Although there is
very little discussion of the issue, it is significant that in
the hearings on the proposed legislation, representatives of
both the SEC and the investment advisers expressed their
view that the Act would cover the publishers of investment
newsletters. David Schenker, the Chief Counsel of the SEC
Investment Trust Study and one of the primary architects
of the proposed legislation, explained that the term “invest-
ment advisers” as used in the Act “encompasses that broad
category ranging from people who are engaged in the profes-
sion of furnishing disinterested, impartial advice to a certain
economic stratum of our population to the other extreme, in-
dividuals engaged in running tipster organizations, or send-
ing through the mails stock market letters.” Hearings on
S. 3580 before a Subcommittee of the Senate Committee on
Banking and Currency, 76th Cong., 3d Sess., 47 (1940) (here-
after Senate Hearings). In the later House hearings, James
White, a representative of a Boston investment counsel firm

tices. Thus, it is logical to treat the publication itself as a “bona fide publi-
cation” and to exempt its publisher from classification as an investment
adviser. Individual writers who make it their business to offer invest-
ment advice to the publication’s readers on a regular basis, however, may
still be covered. See Lovitch, The Investment Advisers Act of 1940—
Who Is an “Investment Adviser”?, 24 Kan. L. Rev. 67, 94, n. 222 (1975)
(noting SEC staff’s position that columnists who offer investment advice in
exempt publications are investment advisers).
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who was among the industry spokesmen who cooperated with
the SEC in the later stages of the drafting of the bill,
expressed the same view of the scope of the statutory defini-
tion in its final form: “the term includes people who send out
bulletins from time to time on the advisability of buying or
selling stocks, or even giving tips on cheap stocks, and goes
all of the way from that to individuals and firms who under-
take to give constant supervision to the entire investments
of their clients on a personal basis and who even advise them
on tax matters and other financial matters which essentially
are not a question of choice of investments.”® Hearings on
H. R. 10065 before a Subcommittee of the House Committee
on Interstate and Foreign Commerce, 76th Cong., 3d Sess.,
87 (1940). Later in his testimony, White specifically ex-
plained to Representative Boren that persons whose advice
was furnished solely through publications were not excepted
from the class of investment advisers as defined in the Act.

*The Court correctly points out that Mr. Schenker’s statement was made
before the “bona fide publications” exception was in its final form and
before the inclusion in the record of the Subcommittee hearings of the
Ilinois report that suggested that regulation of publishers might raise
First Amendment problems. The Court neglects to acknowledge that
Mr. White’s statement postdated both the submission of the report to the
Senate Subcommittee and the amendment of the Act’s definition to its final
form. White’s statement is a plain indication that the drafters of the bill
had not changed their position since the inception of the Senate hearings:
publishers were still viewed to be within the Act.

The Court also suggests that its interpretation of the scope of the ex-
ception is consistent with White’s statement that persons who “send out
bulletins from time to time” offering investment advice are investment
advisers. Such persons, the Court suggests, would not meet the “regu-
larity” requirement of the “bona fide publications” exception. But the
Court’s own loose construction of the requirement belies this argument:
petitioner himself, at best, can be described as a person who sends out
bulletins “from time to time.” If the timeliness of petitioner’s publications
is sufficient to meet the Act’s regularity requirement, it is hard to imagine
a publisher who could not qualify.

b o e e b e e it i s
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See id., at 90-91.° And although the House and Senate Re-
ports are in the main silent on the question of the extent to
which advisers operating solely through publications are gov-
erned by the Act, the Senate Report does at least make clear
that a personal relationship between adviser and client is not
a sine qua non of an investment adviser under the statute:
the Report states that the Act “recognizes that with respect
to a certain class of investment advisers, a type of person-
alized relationship may exist with their clients.” S. Rep.
No. 1775, 76th Cong., 3d Sess., 22 (1940) (emphasis added).”

*The Court argues that my interpretation of the exchange between
Boren and White is incorrect. I am at a loss to understand this conten-
tion. To my mind, the colloquy, as reprinted by the Court, unambiguously
supports my reading. Representative Boren asked Mr. White why per-
sons who dispensed investment advice through publications should be ex-
cluded from the category of investment advisers. White answered the
question by pointing out that its premise was incorrect: Boren was reading
the wrong definition. The clear implication was that the correct definition
did include such publishers, and Boren’s last remark—"that clarifies it for
me”—indicates that he took the point.

"In reaching the opposite conclusion, the Court relies on a hodgepodge
of materials that are either completely irrelevant or reflect approaches
that were explicitly rejected by the framers of the statute. For example,
the Court correctly notes that the SEC Report that was in large measure
the impetus for the Investment Advisers Act restricted its attention to
“investment counsel”—that is, investment advisers maintaining a personal
relationship with individual clients. See Investment Trusts and Invest-
ment Companies, Report of the Securities and Exchange Commission, Pur-
suant to Section 30 of the Public Utility Holding Company Act of 1935,
Investment Counsel, Investment Management, Investment Supervisory,
and Investment Advisory Services, H. R. Doc. No. 477, 76th Cong., 2d
Sess. (1939). But imputing the narrow focus of the Report to the Act
itself would be a serious mistake, for the Act explicitly covers investment
advisers who cannot be described as “investment counsel.” This is evi-
dent from § 208(c) of the Act, which provides that no investment adviser
may hold himself out as “investment counsel” unless “a substantial part
of his . . . business consists of rendering investment supervisory serv-
ices”—“investment supervisory services” being defined by §202(a)(13) of
the Act as “the giving of continuous advice as to the investment of funds
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The subsequent legislative history of the Act testifies to
Congress’ continuing belief that the legislation it has enacted
applies to publishers of investment advice as well as to per-

on the basis of the individual needs of each client.” The Act could not
be clearer: not all “investment advisers” under the Act are “investment
counsel.” The Act’s careful distinction between “investment counsel” and
the other investment advisers subject to its provisions leaves no doubt that
the framers of the Act intended it to cover advisers not engaged in per-
sonal investment counseling as well as “investment counsel.” For this
reason, it can by no means be said that the SEC Report’s focus on “invest-
ment counsel” limits the scope of the Act.

The Court’s reliance on the self-serving statements of industry repre-
sentatives regarding the importance of their personal relationships with
their clients is similarly misplaced. First, it is abundantly clear that the
investment counsel who testified before the Senate Subcommittee were not
suggesting that only advisers with personal relationships with their clients
should be covered by the Act—far from it. Rather, the import of their
statements was that reputable “investment counsel” who had a personal
fiduciary relationship with their clients did not require federal regulation
(unlike the “touts and tipsters” whom these investment counselors unani-
mously reviled).

Second, it appears that the primary problem these “investment counsel”
had with the Act was their fear that it would require them to disclose con-
fidential communications with their clients. This concern was dealt with
through the insertion into the Act of § 210(c), which provides that “[n]o
provision of this subchapter shall be construed to require, or to authorize
the Commission to require any investment adviser engaged in rendering
investment supervisory services to disclose the identity, investments, or
affairs of any client of such investment adviser, except insofar as such
disclosure may be necessary or appropriate in a particular proceeding or
investigation having as its object the enforcement of a provision or pro-
visions of this subchapter.” 15 U. 8. C. §80b-10(c). The references in
the House and Senate Reports to the “care {that] has been taken . . . to
respect this relationship between investment advisers and their clients,”
see ante, at 201, obviously refer to this provision for confidentiality and to
the provision restricting the class of investment advisers who may claim
the title “investment counsel.” The Reports’ references to adviser-client
relationships thus by no means suggest that the Act limited its definition
of “investment advisers” to those who offered personalized services. In-
deed, §210(c) of the Act, in referring to “investment advisers engaged in
rendering investment supervisory services”—that is, “the giving of con-
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sons who offer personal investment counseling. In 1960,
Congress substantially expanded the penalties available to
the Commission for use against unregistered advisers and
advisers engaged in fraudulent or manipulative activities.
Pub. L. 86-750, 74 Stat. 885. In describing the scope of
the legislation, the Senate Report explained that “[t]hose
defined as investment advisers by the act range from invest-
ment counsel firms, brokers whose advice is not incidental
to their business, financial publishing houses not of general
circulation, tout sheets and others.” S. Rep. No. 1760, 86th
Cong., 2d Sess., 2 (1960) (emphasis added). In 1970, Con-

tinuous advice as to the investment of funds on the basis of the individual
needs of each client”—makes quite clear that some persons defined as “in-
vestment advisers” under the Act do not offer such personalized services.

The Court also errs in relying on the Illinois report reprinted in the Sen-
ate Hearings as authority for the notion that Congress intended to exclude
all publishers from the definition of “investment adviser” in order to avoid
constitutional difficulties. See ante, at 197-199. This report cannot bear
the weight the Court places onit. The discussion in the report—buried in
a document placed into the record after weeks of hearings—contains the
only mention in the legislative history of the Act of the potential First
Amendment difficulties raised by including publications within the cate-
gory of investment advisers. Still more significant is the definite rejection
of the report’s recommended solution to the First Amendment problem
by the drafters of the Act. The report’s recommendation was that any
legislation regulating “investment counselors” should “carefully defin[e] the
term ‘investment counselor’ so as to exclude ‘any person or organization
which engages in the business of furnishing investment analysis, opinion,
or advice solely through publications distributed to a list of subscribers
and not furnishing specific advice to any client with respect to securities,
and also persons or organizations furnishing only economic advice and not
advice relating to the purchase or sale of securities.”” Senate Hearings,
at 1009. This approach, the report noted, was “generally the same as that
used by the [SEC] in limiting the scope of its report on investment counsel
organizations.” Ibid. The Act, of course, did not carefully exclude per-
sons who furnished advice through publications—it expressly included
them in its definition. Moreover, the Act’s provisions make it quite clear
that the definition of “investment adviser” in § 202(a)(11) is more expansive
than the definition of “investment counsel” used in the SEC study and in
§208(c) of the Act itself.
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gress again expanded the enforcement authority of the SEC,
see Pub. L. 91-547, 84 Stat. 1430; and again, the Senate
Report explained that the Act “regulates the activities
of those who receive compensation for advising others with
respect to investments in securities or who are in the busi-
ness of 1ssuing analyses or reports concerning securities.”
S. Rep. No. 91-184, p. 43 (1969) (emphasis added).

A construction of the Act that excludes publishers of
investment advisory newsletters from the definition of “in-
vestment adviser” not only runs counter to the statute’s lan-
guage, legislative history, and administrative construction,
but also frustrates the policy of the Act by preventing appar-
ently legitimate applications of the statute. The SEC has
long been concerned with the problem of fraudulent and
manipulative practices by some investment advisory publish-
ers—specifically, with the problem of “scalping,” whereby
a person associated with an advisory service “purchasfes]
shares of a security for his own account shortly before rec-
ommending that security for long-term investment and then
immediately sell[s] the shares at a profit upon the rise in
the market price following the recommendation.” SEC .
Capital Gains Research Bureau, Inc., 375 U. S. 180, 181
(1963). An SEC study issued in 1963 emphasized that this
practice is most dangerous when engaged in by an “advisory
service with a sizable circulation”—that is, a newsletter or
other publication—whose recommendation “could have at
least a short-term effect on a stock’s market price.” Report
of Special Study of Securities Markets of the Securities and
Exchange Commission, H. R. Doc. No. 95, 88th Cong., 1st
Sess., pt. 1, p. 372 (1963). The SEC study concluded that
scalping was a serious problem within the investment advi-
sory industry. See id., at 371-373.

In SEC v. Capital Gains Research Bureau, Inc., supra, we
held that the antifraud provisions of the Investment Advisers
Act could be invoked against the publisher of an investment
advisory newsletter who had engaged in scalping, and that such
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an adviser could be required “to make full and frank dis-
closure of his practice of trading on the effect of his rec-
ommendations.” Id., at 197. The Court’s construction of
the Act, under which a publisher like petitioner is not an
“investment adviser” and is therefore not subject to the Act’s
antifraud provisions, effectively overrules Capital Gains and
limits the SEC’s power to protect the public against a poten-
tially serious form of fraud and manipulation. But there is
no suggestion that the application of the antifraud provisions
of the Act to require investment advisory publishers to dis-
close material facts would present serious First Amendment
difficulties. See Zauderer v. Office of Disciplinary Coun-
sel, 471 U. S. 626, 651 (1985); Village of Schaumburg v.
Citizens for a Better Environment, 444 U. S. 620, 637-638
(1980); Schneider v. State, 308 U. S. 147, 164 (1939).%
Accordingly, the Court’s zeal to avoid the narrow constitu-
tional issue presented by the case leads it to adopt a construc-
tion of the Act that, wholly unnecessarily, prevents what
would seem to be desirable and constitutional applications
of the Act—a result at odds with our longstanding policy of
construing securities regulation enactments broadly and their
exemptions narrowly in order to effectuate their remedial
purposes. See, e. g., Tcherepnin v. Knight, 389 U. S. 332,
336 (1967).°

#Similarly, the application of the Act’s reporting requirements, 15
U. S. C. §80b—-4, to investment advisers whose activities are restricted to
publishing would not appear to raise serious First Amendment concerns.
The reporting requirements would not inhibit such advisers from speaking,
and it is well settled that “[t]he Amendment does not forbid . . . regulation
which ends in no restraint upon expression or in any other evil outlawed by
its terms and purposes.” Oklahoma Press Publishing Co. v. Walling, 327
U. S. 186, 193 (1946). See also Branzburg v. Hayes, 408 U. S. 665 (1972),
in which we held that the press is not exempt from the generally applicable
requirement that a citizen produce evidence in response to a subpoena.

*The Court brushes aside the significance of this consequence by sug-
gesting that alternative remedies—specifically, remedies under Rule 10b-
5—may be available. This may be so, although the requirement of Rule
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It is ironic that this construction, at odds with the lan-
guage, history, and policies of the Act, is adopted in the name
of constitutional avoidance. One does not have to read the
Court’s opinion very closely to realize that its interpretation
of the Act is in fact based on a thinly disguised conviction that
the Act is unconstitutional as applied to prohibit publication
of newsletters by unregistered advisers. Indeed, the Court
tips its hand when it discusses the Court’s decisions in Lovell
v. City of Griffin, 303 U. S. 444 (1938), and Near v. Minne-
sota ex rel. Olson, 283 U. S. 697 (1931). The Court reasons
that given these decisions, which forbade certain forms of
prior restraints on speech, the 76th Congress could not have
intended to enact a licensing provision for investment ad-
visers that would include persons whose advisory activities
were limited to publishing. The implication is that the appli-
cation of the Act’s penalties to unregistered publishers would
violate the principles of Lovell and Near; and because Con-

10b-5 that any nondisclosure violate an existing fiduciary duty, see Chia-
rella v. United States, 445 U. S. 222 (1980), leaves the matter in some
doubt. The District Court in SEC v. Blavin, 557 F. Supp. 1304 (ED Mich.
SD 1983), aff’d, 760 F. 2d 706 (CA6 1985), had little difficulty in finding
a fiduciary duty, for it held that the defendant’s publishing activities
brought him squarely within the Act’s definition of an “investment ad-
viser,” and that “as [an investment adviser, he] had a duty to his clients
and readers to undertake some reasonable investigation of the figures
he was printing before he printed them.” 557 F. Supp., at 1314. The
Court, of course, holds that publishers like petitioner (and Blavin) are not
investment advisers and thus excludes the possibility that the Investment
Advisers Act could supply the requisite fiduciary duty. The Court also
hypothesizes that scalping by a publisher might constitute mail fraud, but
again, as far as I am aware, that is no more than an open question. The
certainty that the Investment Advisers Act provides a remedy against
- scalping thus remains, for me, a persuasive reason for not adopting a
construction of the Act that would exclude petitioner. In addition, the
antifraud provisions of the Act are supplemented by reporting require-
ments that may be used to aid the SEC in uncovering scalping. By taking
petitioner outside the category of investment advisers, the Court places
him beyond the reach of these additional tools for uncovering deceit.

S
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gress is assumed to know the law, see ante, at 205, n. 50, the
Court concludes that it must not have intended that resulit.

This reasoning begs the question. What we have been
called on to decide in this case is precisely whether restraints
on petitioner’s publication are unconstitutional in light of
such decisions as Near and Lovell. While purporting not to
decide the question, the Court bases its statutory holding in
large measure on the assumption that Congress already knew
the answer to it when the statute was enacted. The Court
thus attributes to the 76th Congress a clairvoyance the Solici-
tor General and the Second Circuit apparently lack—that is,
the ability to predict our constitutional holdings 45 years
in advance of our declining to reach them. If the policy of
constitutional avoidance amounts to no more than a prefer-
ence for implicitly deciding constitutional questions without
explaining our reasoning, and if the consequence of adopting
the policy is a statutory decision more disruptive of the leg-
islative framework than a decision on the narrow constitu-
tional issue presented, the purposes underlying the policy
have been ill-served. In light of the language, history, and
purposes of the statute, I would read its definition of “in-
vestment adviser” to encompass publishers like petitioner,
and turn to the constitutional question. In the words of
Justice Cardozo:

“[A]voidance of a difficulty will not be pressed to the
point of disingenuous evasion. Here the intention of the
Congress is revealed too distinctly to permit us to ignore
it because of mere misgivings as to power. The problem
must be faced and answered.” George Moore Ice Cream
Co. v. Rose, 289 U. 8. 373, 379 (1933).

II

Petitioner, an investment adviser whose registration has
been revoked, seeks to continue the practice of his profes-
sion by publishing newsletters containing investment advice.
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The SEC, consistent with the terms of the Act as I read
them, has attempted to enjoin petitioner from engaging in
these activities. The question is whether the First Amend-
ment permits the Federal Government so to prohibit peti-
tioner’s publication of investment advice.

A

This issue involves a collision between the power of gov-
ernment to license and regulate those who would pursue a
profession or vocation and the rights of freedom of speech
and of the press guaranteed by the First Amendment. The
Court determined long ago that although “[i]t is undoubtedly
the right of every citizen of the United States to follow any
lawful calling, business, or profession he may choose, . . .
there is no arbitrary deprivation of such right where its exer-
cise is not permitted because of a failure to comply with con-
ditions imposed . . . for the protection of society.” Dent v.
West Virginia, 129 U. S. 114, 121-122 (1889). Regulations
on entry into a profession, as a general matter, are constitu-
tional if they “have a rational connection with the applicant’s
fitness or capacity to practice” the profession. Schware v.
Board of Bar Examiners, 353 U. S. 232, 239 (1957).

The power of government to regulate the professions is
not lost whenever the practice of a profession entails speech.
The underlying principle was expressed by the Court in
Giboney v. Empire Storage & Ice Co., 336 U. S. 490, 502
(1949): “it has never been deemed an abridgment of freedom
of speech or press to make a course of conduct illegal merely
because the conduct was in part initiated, evidenced, or car-
ried out by means of language, either spoken, written, or
printed.”

Perhaps the most obvious example of a “speaking profes-
sion” that is subject to governmental licensing is the legal
profession. Although a lawyer’s work is almost entirely
devoted to the sort of communicative acts that, viewed in
isolation, fall within the First Amendment’s protection, we
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have never doubted that “[a] State can require high stand-
ards of qualification, such as good moral character or profi-
ciency in its law, before it admits an applicant to the bar. . ..”
Schware v. Board of Bar Examiners, supra, at 239. The ra-
tionale for such limits was expressed by Justice Frankfurter:

“One does not have to inhale the self-adulatory bombast
of after-dinner speeches to affirm that all the interests of
man that are comprised under the constitutional guaran-
tees given to ‘life, liberty and property’ are in the profes-
sional keeping of lawyers. It is a fair characterization of
the lawyer’s responsibility in our society that he stands
‘as a shield,” to quote Devlin, J., in defense of right and
to ward off wrong. From a profession charged with
such responsibilities there must be exacted those quali-
ties of truth-speaking, of a high sense of honor, of gran-
ite discretion, of the strictest observance of fiduciary
responsibility, that have, throughout the centuries, been
compendiously described as ‘moral character.”” 353
U. S., at 247 (concurring opinion).

The Government’s position is that these same principles
support the legitimacy of its regulation of the investment ad-
visory profession, whether conducted through publications or
through personal client-adviser relationships. Clients trust
in investment advisers, if not for the protection of life and
liberty, at least for the safekeeping and accumulation of
property. Bad investment advice may be a cover for stock-
market manipulations designed to bilk the client for the bene-
fit of the adviser; worse, it may lead to ruinous losses for the
client. To protect investors, the Government insists, it may
require that investment advisers, like lawyers, evince the
qualities of truth-speaking, honor, discretion, and fiduciary
responsibility.

But the principle that the government may restrict entry
into professions and vocations through licensing schemes has
never been extended to encompass the licensing of speech
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per se or of the press. See Thomas v. Collins, 323 U. S.
516 (1945); Lovell v. City of Griffin, 303 U. S. 444 (1938);
Schneider v. State, 308 U. S. 147 (1939); Near v. Minnesota
ex rel. Olson, 283 U. S. 697 (1931); Cantwell v. Connecticut,
310 U. S. 296 (1940); Village of Schaumburg v. Citizens for a
Better Environment, 444 U. S. 620 (1980); Jamison v. Texas,
318 U. S. 413 (1943). At some point, a measure is no longer
a regulation of a profession but a regulation of speech or of
the press; beyond that point, the statute must survive the
level of scrutiny demanded by the First Amendment.

The Government submits that the location of the point at
which professional regulation (with incidental effects on oth-
erwise protected expression) becomes regulation of speech or
the press is a matter that should be left to the legislature.
In this case, the Government argues, Congress has deter-
mined that investment advisers—including publishers such
as petitioner—are fiduciaries for their clients. Accordingly,
Congress has the power to limit entry into the profession in
order to ensure that only those who are suitable to fulfill their
fiduciary responsibilities may engage in the profession.

I cannot accept this as a sufficient answer to petitioner’s
constitutional objection. The question whether any given
legislation restrains speech or is merely a permissible regu-
lation of a profession is one that we ourselves must answer
if we are to perform our proper function of reviewing legisla-
tion to ensure its conformity with the Constitution. “It is
emphatically the province and duty of the judicial department
to say what the law is.” Marbury v. Madison, 1 Cranch
137, 177 (1803). Although congressional enactments come
to this Court with a presumption in favor of their validity,
see Rostker v. Goldberg, 453 U. S. 57, 64 (1981), Congress’
characterization of its legislation cannot be decisive of the
question of its constitutionality where individual rights are
at issue. See Trop v. Dulles, 356 U. S. 86, 94-104 (1958)
(plurality opinion of Warren, C. J.); cf. Buckley v. Valeo,
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424 U. S. 1, 14-24 (1976) (per curiam). Surely it cannot be
said, for example, that if Congress were to declare editorial
writers fiduciaries for their readers and establish a licensing
scheme under which “unqualified” writers were forbidden to
publish, this Court would be powerless to hold that the legis-
lation violated the First Amendment. It is for us, then, to
find some principle by which to answer the question whether
the Investment Advisers Act as applied to petitioner oper-
ates as a regulation of speech or of professional conduct.

This is a problem Justice Jackson wrestled with in his con-
curring opinion in Thomas v. Collins, 323 U. S., at 544-548.
His words are instructive:

SR

“[A] rough distinction always exists, I think, which is
more shortly illustrated than explained. A state may
! forbid one without its license to practice law as a voca-

tion, but I think it could not stop an unlicensed person

from making a speech about the rights of man or the

rights of labor, or any other kind of right, including
: recommending that his hearers organize to support his
‘ views. Likewise, the state may prohibit the pursuit of
§ medicine as an occupation without its license, but I do
i not think it could make it a crime publicly or privately
g to speak urging persons to follow or reject any school
of medical thought. So the state to an extent not neces-
sary now to determine may regulate one who makes a
business or a livelihood of soliciting funds or member-
ships for unions. But I do not think it can prohibit one,
even if he is a salaried labor leader, from making an
address to a public meeting of workmen, telling them
their rights as he sees them and urging them to unite in
general or to join a specific union.” Id., at 544-545.

Justice Jackson concluded that the distinguishing factor was
whether the speech in any particular case was “associat[ed]
. . . . with some other factor which the state may regulate so

as to bring the whole within official control.” Id., at 547.
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If “in a particular case the association or characterization is
a proven and valid one,” he concluded, the regulation may
stand. Ibid. I
These ideas help to locate the point where regulation of a f
profession leaves off and prohibitions on speech begin. One
who takes the affairs of a client personally in hand and pur- H
ports to exercise judgment on behalf of the client in the light ‘I
of the client’s individual needs and circumstances is properly i
viewed as engaging in the practice of a profession. Just as
offer and acceptance are communications incidental to the
regulable transaction called a contract, the professional’s J
speech is incidental to the conduct of the profession. If the |
government enacts generally applicable licensing provisions
limiting the class of persons who may practice the profession,
it cannot be said to have enacted a limitation on freedom of k
speech or the press subject to First Amendment scrutiny.' i
Where the personal nexus between professional and client '
does not exist, and a speaker does not purport to be exer-
cising judgment on behalf of any particular individual with
whose circumstances he is directly acquainted, government
regulation ceases to function as legitimate regulation of pro-
fessional practice with only incidental impact on speech; it
becomes regulation of speaking or publishing as such, subject
to the First Amendment’s command that “Congress shall
make no law . . . abridging the freedom of speech, or of the
press.” !

°Of course, it is possible that conditions the government might impose
on entry into a profession would in some cases themselves violate the First
Amendment. For example, denial of a license on the basis of the appli-
cant’s beliefs or political statements he had made in the past could consti-
tute a First Amendment violation. However, in such a case, the problem
would not be that it was impermissible for the government to restrict entry
into the profession because of the nature of the profession itself.

"See Near v. Minnesota ex rel. Olson, 283 U. S. 697, 720 (1931)
(“Characterizing the publication as a business, and the business as a nui-
sance, does not permit an invasion of the constitutional immunity against
restraint”).
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As applied to limit entry into the profession of providing
investment advice tailored to the individual needs of each
client, then, the Investment Advisers Act is not subject to
serutiny as a regulation of speech—it can be justified as a
legitimate exercise of the power to license those who would
practice a profession, and it is no more subject to constitu-
tional attack than state-imposed limits on those who may
practice the professions of law and medicine. The applica-
tion of the Act’s enforcement provisions to prevent unreg-
istered persons from engaging in the business of publishing
investment advice for the benefit of any who would purchase
their publications, however, is a direct restraint on freedom
of speech and of the press subject to the searching scrutiny
called for by the First Amendment.

B

The recognition that the prohibition on the publishing of
investment advice by persons not registered under the Act
is a restraint on speech does not end the inquiry. Not all
restrictions on speech are impermissible. The Government
contends that even if the statutory restraints on petitioner’s
publishing activities are deemed to be restraints on speech
rather than mere regulations of entry into a profession, peti-
tioner’s speech is “expression related solely to the economic
interests of the speaker and its audience,” Central Hudson
Gas & Electric Corp. v. Public Service Comm’n of New
York, 447 U. S. 557, 561 (1980), and is therefore subject
to the reduced protection afforded what we have come to
describe as “commercial speech.” See Zauderer v. Office
of Disciplinary Counsel, 471 U. S. 626 (1985). Under
the commercial speech doctrine, restrictions on commercial
speech that directly advance a substantial governmental in-
terest may be upheld. See id., at 638. The prohibition on
petitioner’s publishing activities, the Government suggests,
is such a permissible restriction, as it directly advances the
goal of protecting the investing public against unscrupulous
advisers.
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Petitioner, echoing the dissent below, argues that the
expression contained in his newsletters is not commercial
speech, as it does not propose a commercial transaction
between the speaker and his audience. See Virginia Phar-
macy Board v. Virginia Citizens Consumer Council, Inc.,
425 U. S. 748, 762 (1976). Although petitioner concedes that
his speech relates to economic subjects, he argues that it is
not for that reason stripped of its status as fully protected
speech. See Thomas v. Collins, 323 U. S., at 531. Accord-
ingly, he argues, the prohibition on his speech can be upheld
“only if the government can show that the regulation is a pre-
cisely drawn means of serving a compelling state interest.”
Consolidated Edison Co. v. Public Service Comm’n of New
York, 447 U. S. 530, 541 (1980).

I do not believe it is necessary to the resolution of this case
to determine whether petitioner’s newsletters contain fully
protected speech or commercial speech. The Act purports
to make it unlawful for petitioner to publish newsletters
containing investment advice and to authorize an injunction
against such publication. The ban extends as well to legiti-
mate, disinterested advice as to advice that is fraudulent,
deceptive, or manipulative. Such a flat prohibition or prior
restraint on speech is, as applied to fully protected speech,
presumptively invalid and may be sustained only under the
most extraordinary circumstances. See New York Times
Co. v. United States, 403 U. S. 713 (1971); Schneider v.
State, 308 U. S. 147 (1939); Near v. Minnesota ex rel. Olson,
283 U. S. 697 (1931). I do not understand the Government
to argue that the circumstances that would justify a restraint
on fully protected speech are remotely present in this case.

But even where mere “commercial speech” is concerned,
the First Amendment permits restraints on speech only
when they are narrowly tailored to advance a legitimate
governmental interest. The interest here is certainly legiti-
mate: the Government wants to prevent investors from fall-
ing into the hands of scoundrels and swindlers. The means
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chosen, however, is extreme. Based on petitioner’s past
misconduct, the Government fears that he may in the future
| publish advice that is fraudulent or misleading; and it there-
fore seeks to prevent him from publishing any advice,
regardless of whether it is actually objectionable. Our com-
mercial speech cases have consistently rejected the proposi-
tion that such drastic prohibitions on speech may be justified
by a mere possibility that the prohibited speech will be fraud-
ulent. See Zauderer, supra; Inre R. M. J., 455 U. S. 191,
203 (1982); Bates v. State Bar of Arizona, 433 U. S. 350
(1977). Soalso here. It cannot be plausibly maintained that
investment advice from a person whose background indicates
that he is unreliable is inherently misleading or deceptive,
nor am I convinced that less drastic remedies than outright
suppression (for example, application of the Act’s antifraud
provisions) are not available to achieve the Government’s
asserted purpose of protecting investors. Accordingly, I
would hold that the Act, as applied to prevent petitioner from
publishing investment advice altogether, is too blunt an in-
strument to survive even the reduced level of scrutiny called
for by restrictions on commercial speech. The Court’s ob-
servation in Schneider v. State, supra, at 164, is applicable
here as well:

“Frauds may be denounced as offenses and punished by
law. . . . If it is said that these means are less efficient
and convenient than bestowal of power on police authori-
ties to decide what information may be disseminated . . .
and who may impart the information, the answer is that
considerations of this sort do not empower [government]
to abridge freedom of speech and press.”

2 Cf. Near v. Minnesota ex rel. Olson, supra, in which the Court held
that previous publication of defamatory material—unprotected speech—
could not justify a prior restraint limited to further publication of defama-
tory matter. Here, the ban on petitioner’s future publishing activities
| extends to nondeceptive (that is, protected) as well as fraudulent speech.
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III

I emphasize the narrowness of the constitutional basis on
which I would decide this case. I see no infirmity in defining
the term “investment adviser” to include a publisher like
petitioner, and I would by no means foreclose the application
of, for example, the Act’s antifraud or reporting provisions
to investment advisers (registered or unregistered) who offer
their advice through publications. Nor do I intend to sug-
gest that it is unconstitutional to invoke the Act’s provisions
for injunctive relief and criminal penalties against unreg-
istered persons who, for compensation, offer personal invest-
ment advice to individual clients. I would hold only that the
Act may not constitutionally be applied to prevent persons
who are unregistered (including persons whose registration
has been denied or revoked) from offering impersonal invest-
ment advice through publications such as the newsletters
published by petitioner.

Although this constitutional holding, unlike the Court’s
statutory holding, would not foreclose the SEC from treating
petitioner as an “investment adviser” for some purposes,
it would require reversal of the judgment of the Court of
Appeals. I therefore concur in the result.
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MOUNTAIN STATES TELEPHONE & TELEGRAPH
CO. v. PUEBLO OF SANTA ANA

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE TENTH CIRCUIT

No. 84-262. Argued February 20, 1985—Decided June 10, 1985

The Pueblo Lands Act of 1924 was enacted to adjudicate and settle conflict-
ing titles affecting lands claimed by respondent Pueblo Indian Tribe.
Section 17 of the Act provides: “No right, title, or interest in or to the
lands of the Pueblo Indians of New Mexico to which their title has not
been extinguished as hereinbefore determined shall hereafter be ac-
quired or initiated by virtue of the laws of the State of New Mexico, or in
any other manner except as may hereafter be provided by Congress, and
no sale, grant, lease of any character, or other conveyance of lands, or
any title or claim thereto, made by any pueblo as a community, or any
Pueblo Indian living in a community of Pueblo Indians, in the State of
New Mexico, shall be of any validity in law or in equity unless the same
be first approved by the Secretary of the Interior.” In 1928, while an
action by the United States, as guardian for respondent, to quiet title to
respondent’s lands was pending in Federal District Court, the Secretary
of the Interior (Secretary) approved an agreement between petitioner
and respondent granting petitioner an easement for a telephone line on
land owned by respondent. As a result, the District Court dismissed
petitioner (whose predecessor had allegedly acquired a right-of-way)
from the quiet title action on the ground that it had acquired a valid title
to the easement. After petitioner removed the telephone line in 1980,
respondent brought an action in Federal District Court, claiming tres-
pass damages for the period prior to the removal of the line on the
asserted ground that the 1928 conveyance was not authorized by § 17
because Congress had not enacted legislation approving it. The District
Court granted partial summary judgment for respondent on the issue of
liability, holding that the 1928 conveyance was not authorized by § 17.
The Court of Appeals affirmed, holding that respondent’s lands were
protected by the Nonintercourse Act, which prohibits any purchase,
grant, lease, or other conveyance of lands from any Indian tribe, and
that § 17 did not authorize any conveyance of such lands. The court rea-

J soned that, since the two clauses of § 17 are joined by the conjunctive
“and,” two things were required to make a conveyance of respondent’s
f lands valid—first, the lands must be conveyed in a manner provided
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by Congress and, second, the Secretary must approve—and that since v
Congress had provided nothing with respect to the 1928 agreement, the ‘
first requirement was not met and hence the Secretary’s approval was

meaningless.

Held: The conveyance of the easement was valid under § 17 of the Puebio I
Lands Act. Pp. 249-255. |
(a) While the word “hereafter” in the first clause of § 17 supports the l
Court of Appeals’ interpretation of the Act, such interpretation renders ‘.
the requirement of the Secretary’s approval a nullity until Congress
acts. In light of the canon of statutory construction that a statute
should be interpreted so as not to render one part inoperative, the sec-
ond clause of § 17 cannot be read as limiting Congress’ power to legislate (
in the “hereafter.” The Court of Appeals’ interpretation of § 17 would |
also nullify the effect of § 16 of the Act, which authorizes the Secretary, |1
with respondent’s consent, to sell any of respondent’s lands that are
located among lands adjudicated or otherwise determined in favor of
non-Indian claimants and apart from the main body of the Indian lands as i
part of the claim settlement program established by the Act. More- i
over, the practical effect of the Court of Appeals’ interpretation is to
apply the requirement of the Nonintercourse Act to voluntary transfers
of respondent’s lands. A review of the structure of the Pueblo Lands
Act leads to the conclusion that Congress when it enacted that Act,
rather than leaving the matter of voluntary transfers to be decided by
the courts or applying the rule of the Nonintercourse Act, adopted a l
new rule of law in view of the unique history of respondent’s lands. i
Pp. 249-251. H
(b) To harmonize § 17’s two clauses with the Act’s entire structure and [
with “its contemporary legal context,” the first clause should be read as a s
flat prohibition against reliance on New Mexico law in connection with
future transactions involving respondent’s lands, and to make voluntary |
or involuntary alienation of those lands after 1924 occur only if sanc- |
tioned by federal law. And the second clause should be interpreted as
providing a firm command, as a matter of federal law, that no future con-
veyance should be valid without the Secretary’s approval. This inter- |
pretation of § 17 gives both clauses a meaning that is consistent with the '
remainder of the Act, with respondent’s historical situation, and with the i1
legislative history, and is supported by the Secretary’s contemporaneous ld

opinion and by the District Judge who gave his stamp of approval to the
transaction originally and other similar ones after enactment of the
Pueblo Lands Act. Pp. 252-255. “

734 F. 2d 1402, reversed. ‘
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STEVENS, J., delivered the opinion of the Court, in which BURGER,
C. J., and WHITE, REHNQUIST, and O’CONNOR, JJ., joined. BRENNAN,
J., flled a dissenting opinion, in which MARSHALL and BLACKMUN, JJ.,
Jjoined, post, p. 255. POWELL, J., took no part in the decision of the case.

Kathryn Marie Krause argued the cause for petitioner.
With her on the briefs were William H. Allen and Russell
H. Carpenter, Jr.

Scott E. Borg argued the cause for respondent. With him
on the brief was Richard W. Hughes.*

JUSTICE STEVENS delivered the opinion of the Court.

In 1928, Mountain States Telephone and Telegraph Com-
pany purchased an easement from the Pueblo of Santa
Ana for a telephone line. Mountain States contends that the
conveyance of this easement was valid under §17 of the
Pueblo Lands Act of 1924, 43 Stat. 641, because it was “first
approved by the Secretary of the Interior.”' The Pueblo
contends that §17 only authorizes such transfers “as may
hereafter be provided by Congress,” and that Congress
never provided legislation authorizing the conveyance of
Pueblo lands with the approval of the Secretary. Both con-
structions find some support in the language of §17.

*Briefs of amici curiae urging reversal were filed for the United States
by Solicitor General Lee, F. Henry Habicht 11, Deputy Solicitor General
Claiborne, Edwin S. Kneedler, and Robert L. Klarquist; for the State of
New Mexico by Paul Bardacke, Attorney General, Charlotte Uram and
Bruce Thompson, Assistant Attorneys General, and Hugh W. Parry, Spe-
cial Assistant Attorney General; for the City of Escondido et al. by John
E. Schell, Kent H. Foster, Paul D. Engstrand, and Donald R. Lincoln;
for Atchison, Topeka and Santa Fe Railway Co. by Gus Svolos, John R.
Cooney, Lynn H. Slade, and John S. Thal; and for Public Service Com-
pany of New Mexico by Robert H. Clark.

Briefs of amici curiae urging affirmance were filed for the All Indian
Pueblo Council et al. by L. Lamar Parrish and Catherine Baker Stetson;
for the Pueblo de Acoma by Peter C. Chestnut; and for the Pueblo of Taos
by William C. Schaab.

43 Stat. 641. See infra, at 246, for the complete text of § 17.
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I

Congress enacted the 1924 legislation “to provide for the
final adjudication and settlement of a very complicated and
difficult series of conflicting titles affecting lands claimed by
the Pueblo Indians of New Mexico.”? The Committee Re-
ports review the unique and “interesting history of the
Pueblo Indians”® and explain why special remedial legislation
was necessary.

“These Indians were found by Coronado and the first Span-
ish explorers in 1541, many of them residing in villages and
occupying the same lands that the Pueblo Indians now oc-
cupy.”* From the earliest days, the Spanish conquerors
recognized the Pueblos’ rights in the lands that they still
occupy,® and their ownership of these lands was confirmed in
land grants from the King of Spain. Later, the independent
Government of Mexico extended limited civil and political
rights to the Pueblo Indians, and confirmed them in the own-
ership of their lands.

The United States acquired the territory that is now New
Mexico in 1848 under the Treaty of Guadalupe-Hidalgo.®
During the period between 1848 and 1910, when New Mexico
became a State, inhabitants of that territory—and members
of the bar who advised them—generally believed that the
Pueblo Indians had the same unrestricted power to dispose of
their lands as non-Indians whose title had originated in Span-
ish grants. This view was supported by decisions of the

£S. Rep. No. 492, 68th Cong., 1st Sess., 3 (1924).

’Ibid. The House Report incorporates the Senate Report in verbatim
text. H. R. Rep. No. 787, 68th Cong., 1st Sess. (1924).

*S. Rep. No. 492, at 3.

*The 1924 Act affected “20 Pueblos . . . with a total Indian population of
between 6,500 and 8,000. Each Pueblo consists of about 17,000 acres of
land within its exterior boundaries, or a total of 340,000 acres in all.” Ibid.

*Treaty of Peace, Friendship, Limits, and Settlement between the
United States of America and the Mexican Republic, 9 Stat. 922.
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Supreme Court of the Territory of New Mexico,” and by this
Court’s square holding in United States v. Joseph, 94 U. S.
614 (1877),® that the Pueblo Indians were not an “Indian
tribe” protected by the Nonintercourse Act. As a result, it

"United States v. Lucero, 1 N. M. 422 (1869); Pueblo of Nambe v.
Romero, 10 N. M. 58, 61 P. 122 (1900); cf. United States v. Mares, 14
N. M. 1, 88 P. 1128 (1907).

¢#In concluding that the Pueblos were excluded from the coverage of the
Nonintercourse Act, the Court primarily relied upon its understanding of
Pueblo culture:

“‘For centuries . . . the pueblo Indians have lived in villages, in fixed
communities, each having its own municipal or local government. . . .
[TThey are a peaceable, industrious, intelligent, honest, and virtuous peo-
ple. They are Indians only in feature, complexion, and a few of their hab-
its; in all other respects superior to all but a few of the civilized Indian
tribes of the country, and the equal of the most civilized thereof. . . .’

‘ “. .. When it became necessary to extend the laws regulating intercourse
with the Indians over our new acquisitions from Mexico, there was ample
room for the exercise of those laws among the nomadic Apaches, Coman-
ches, Navajoes, and other tribes whose incapacity for self-government re-
quired both for themselves and for the citizens of the country this guardian
care of the general government.

“The pueblo Indians, if, indeed, they can be called Indians, had nothing
in common with this class. The degree of civilization which they had at-
tained centuries before, their willing submission to the laws of the Mexican
government . . . and their absorption into the general mass of the popula-
tion . . . all forbid the idea that they should be classed with the Indian
tribes for whom the intercourse acts were made . . . .” United States v.
Joseph, 94 U. S., at 616-617 (quoting United States v. Lucero, 1 N. M.,
at 453).

°*The current version of the Nonintercourse Act was enacted as § 12 of
the Trade and Intercourse Act of 1834:

“[NJo purchase, grant, lease, or other conveyance of lands, or of any title
or claim thereto, from any Indian nation or tribe of Indians, shall be of any

validity in law or equity, unless the same be made by treaty or convention
entered into pursuant to the Constitution.” 4 Stat. 730, 25 U. S. C. § 177.

Section 12 of the 1834 Act is the last in a series of enactments beginning
with §4 of the Indian Trade and Nonintercourse Act of 1790. 1 Stat. 138.
See County of Oneida v. Oneida Indian Nation of New York, 470 U. S.
226, 231-232 (1985). In 1851, Congress extended the provisions of
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was thought that the Pueblo Indians could convey good title
to their lands notwithstanding the Act’s prohibition of any
“purchase, grant, lease, or other conveyance of lands . ..
from any . .. tribe of Indians.” 4 Stat. 730, 256 U. S. C.
§177.

The prevailing opinion concerning the unique status of the |
Pueblo Indians was drawn into question as a result of the
attempt by federal authorities to regulate the liquor trade
with the Pueblos. They orginally brought charges under an
1897 criminal statute prohibiting the sale of liquor to any
“Indian.” Relying on Joseph, however, the Territorial
Supreme Court held, in 1907, that the Pueblos were not
“Indians” within the meaning of the statute.” In response,
the New Mexico Enabling Act of 1910 expressly required |
that the new State’s Constitution prohibit “the introduction '
of liquors into Indian country, which term shall also include
all lands now owned or occupied by the Pueblo Indians of
New Mexico.”? In United States v. Sandoval, 231 U. S. 28
(1913), the Court noted that whatever doubts there previ-
ously were about the applicability of the Indian liquor statute
to the Pueblos, “Congress, evidently wishing to make sure of
a different result in the future, expressly declared” in the ‘
Enabling Act that “it should include them.” 231 U. S.,
at 38.

The narrow question decided in the Sandoval case was that
the dependent status of the Pueblo Indians was such that
Congress could expressly prohibit the introduction of intoxi-
cating liquors into their lands under its power “To regulate
Commerce . . . with the Indian Tribes.” U. S. Const., Art.
I, §8, cl. 3. In reaching that decision, however, the Court

“the laws now in force regulating trade and intercourse with the Indian
tribes” to “the Indian tribes in the Territor[y] of New Mexico.” 9 Stat.
587.

1029 Stat. 506.

" United States v. Mares, 14 N. M., at 4, 88 P., at 1129.

1236 Stat. 558.

TS AL |
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rejected the factual premises that had supported its judg-

ment in Joseph,” and suggested that “the observations there

made respecting the Pueblos were evidently based upon

! statements in the opinion of the territorial court, then under
: review, which are at variance with other recognized sources
of information, now available, and with the long-continued
action of the legislative and executive departments.” 231
U. S., at 49. The Court’s disapproval of Joseph strongly
implied that the restraints on alienation contained in the
Nonintercourse Act—as well as the liquor statute—might
apply to the Pueblos. As a result, the validity of all non-
Indian claims to Pueblo lands was placed in serious doubt.
Relying on the rule established in Joseph, 3,000 non-
Indians had acquired putative ownership of parcels of real
estate located inside the boundaries of the Pueblo land
grants.” The Court’s decision in Sandoval cast a pall over
all these titles by suggesting that the Pueblos had been
wrongfully dispossessed of their lands, and that they might
have the power to eject the non-Indian settlers.®® After

B “[Bly an uniform course of action beginning as early as 1854 and contin-
ued up to the present time, the legislative and executive branches of the
\ Government have regarded and treated the Pueblos of New Mexico as
‘ dependent communities entitled to its aid and protection, like other Indian
‘ tribes, and, considering their Indian lineage, isolated and communal life,
| primitive customs and limited civilization, this assertion of guardianship
‘ over them cannot be said to be arbitrary but must be regarded as both
! authorized and controlling.” 231 U. S., at 47.
! ““These hearings disclosed that there are now approximately 3,000
i claimants to lands within the exterior boundaries of the Pueblo grants.
'l The non-Indian claimants with their families comprise about 12,000 per-
‘ sons. With few exceptions, the non-Indian claims range from a town lot of
‘ 25 feet front to a few acres in extent. It was stated, however, in the hear-
ings by all parties that probably 80 percent of the claims are not resisted by
‘ the Indians and only about 20 percent of the number will be contested.”
S. Rep. No. 492, at 5.
% “The fact that the United States may . . . at any time in the future take
steps to oust persons in possession of lands within these Pueblo grants, and
the continuing uncertainty as to title, has cast a cloud on all lands held by
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conducting extensive hearings on the problem," Congress
drafted and enacted the Pueblo Lands Act of 1924. The
stated purpose of the Act was to “settle the complicated
questions of title and to secure for the Indians all of the lands
to which they are equitably entitled.” S. Rep. No. 492, 68th
Cong., 1st Sess., 5 (1924).

11

Under the Act, a Public Lands Board, composed of the
Secretary of the Interior, the Attorney General, and a third
person to be appointed by the President of the United States,
was established to determine conflicting claims to the Pueblo
lands. §2, 43 Stat. 636. The Board was instructed to issue
a report setting forth the metes and bounds of the lands of
each Pueblo that were found not to be extinguished under the
rules established in the Act. Ibid. Continuous, open, and
notorious adverse possession by non-Indian claimants, cou-
pled with the payment of taxes from 1889 to the date of en-
actment in 1924, or from 1902 to 1924 if possession was under
color of title, sufficed to extinguish a Pueblo’s title. §4.7

white people within the Pueblo areas. . . . The mortgage value of the lands
is almost nothing; [and] sales, leases, and transfers have been discontin-
ued ....” Hearings on S. 3865 and S. 4223 before the Subcommittee
Considering Bills Relative to the Pueblo Indian Lands of the Senate Com-
mittee on Public Lands and Surveys, 67th Cong., 4th Sess., 51 (1923) (Sen-
ate Hearings) (report submitted with the testimony of R. E. Twitchell,
Special Assistant to the Attorney General).

1 Ibid.; Hearings on H. R. 13452 and H. R. 13674 before the House
Committee on Indian Affairs, 67th Cong., 4th Sess. (1923).

"The Act itself did not purport to resolve the question whether the Non-
intercourse Act applied to the Pueblos; §4 provided that the statutes of
limitations in that section were “in addition to any other legal or equitable
defenses which [the claimants] may have or have had under the laws of the
Territory and State of New Mexico.” 43 Stat. 637. In November 1924
the Government docketed an appeal in this Court arguing that the Pueblos
had always been wards of the United States, and that adverse judgments
entered in 1910 and 1916 in quiet title actions brought by the Pueblo of
Laguna could not bar a later quiet title action brought by the United States




MOUNTAIN STATES TEL. & TEL. CO. ». SANTA ANA 245

237 Opinion of the Court

The Board’s reports were to be implemented by suits to quiet
title in the United States District Court for the District of
New Mexico. §§1, 3.

The Act also directed the Board to award the Pueblos com-
pensation for the value of any rights that were extinguished
if they “could have been at any time recovered for said Indi-
ans by the United States by seasonable prosecution.” §6.
Settlers who had occupied their lands in good faith, but
whose claims were rejected, might receive compensation for
the value of any improvements they had erected on their
lands, or for the full value of their lands if they had purchased
those lands and entered them before 1912 under a deed pur-
porting to convey title. 8§87, 15.

After the Board determined who owned each parcel of land,
the Act foresaw that some consolidation of each Pueblo’s
land holdings might occur. The Board was directed to iden-
tify any parcels adjacent to a Pueblo settlement that should
be purchased from non-Indian owners for transfer to the
Pueblo. §8. In addition, §16 of the Act authorized the
Secretary of the Interior, with consent of the Pueblo, to sell
any lands owned by the Pueblo that were “situate among
lands adjudicated or otherwise determined in favor of non-

on the Pueblo’s behalf concerning the same parcel of real estate. The Gov-
ernment filed a motion to expedite consideration of the case, informing the
Court of the enactment of the Pueblo Lands Act, and noting that “[t]he
Chairman [of the Pueblo Lands Board] has informed the Attorney General
that an early determination of this case will be helpful to the Board in the
discharge of its duties and functions under this Act.” Motion to Advance
of United States, O. T. 1925, No. 208, p. 2. In holding that the quiet title
action was not barred, the Court expressly observed that the Pueblos were
“Indian tribes” within the meaning of the Nonintercourse Act. United
States v. Candelaria, 271 U. S. 432, 441-442 (1926). The practical result
was that non-Indian claimants to Pueblo lands could only raise the defenses
set out in §4. Unlike Candelaria, the present controversy involves a
transaction that occurred after the passage of the Pueblo Lands Act and
which is therefore governed by §17.




246 OCTOBER TERM, 1984
Opinion of the Court 4720 RS

Indian claimants and apart from the main body of the Indian
land.”

The foregoing provisions of the Pueblo Lands Act were all
designed to settle the consequences of past transactions. In
contrast, the section we must construe in this case—§ 17—
was entirely concerned with transactions in Pueblo lands that
might occur in the future. It provides:

“No right, title, or interest in or to the lands of the
Pueblo Indians of New Mexico to which their title has
not been extinguished as hereinbefore determined shall
hereafter be acquired or initiated by virtue of the laws of
the State of New Mexico, or in any other manner except
as may hereafter be provided by Congress, and no sale,
grant, lease of any character, or other conveyance of
lands, or any title or claim thereto, made by any pueblo
as a community, or any Pueblo Indian living in a commu-
nity of Pueblo Indians, in the State of New Mexico, shall
be of any validity in law or in equity unless the same be
first approved by the Secretary of the Interior.” 43
Stat. 641-642 (emphasis added).

¥ The complete text of § 16 provides:

“That if any land adjudged by the court or said lands board against any
claimant be situate among lands adjudicated or otherwise determined in
favor of non-Indian claimants and apart from the main body of the Indian
land, and the Secretary of the Interior deems it to be for the best interest
of the Indians that such parcels so adjudged against the non-Indian claim-
ant be sold, he may, with the consent of the governing authorities of the
pueblo, order the sale thereof, under such regulations as he may make, to
the highest bidder for cash; and if the buyer thereof be other than the
losing claimant, the purchase price shall be used in paying to such losing
claimant the adjudicated value of the improvements aforesaid, if found
under the provisions of section 15 hereof, and the balance thereof, if
any, shall be paid over to the proper officer, or officers, of the Indian
community, but if the buyer be the losing claimant, and the value of his
improvements has been adjudicated as aforesaid, such buyer shall be enti-
tled to have credit upon his bid for the value of such improvements so
adjudicated.”
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The question to be decided here is whether the second
clause—the language following the word “and”—indicates
that a Pueblo may convey good title to its lands with the
approval of the Secretary of the Interior.

III

In 1905 Mountain States’ predecessor allegedly acquired
a right-of-way and constructed a telephone line across land
owned by the Pueblo of Santa Ana. App. 8. Presumably
the 1905 conveyance would have been invalid under the Non-
intercourse Act. See n. 17, supra. In all events, in 1927
the United States, acting as guardian for the Pueblo of Santa
Ana, brought an action in the United States District Court
for the District of New Mexico to quiet title to the lands of
that Pueblo.

While the litigation was pending, the Pueblo entered into a
right-of-way agreement with Mountain States granting it an
easement “to construct, maintain and operate a telephone
and telegraph pole line” on the land now in dispute. App.
39. The agreement was forwarded to the Secretary of the
Interior by the Bureau of Indian Affairs with the recommen-
dation that it be approved under § 17. Id., at 181-183. This
agreement was approved, and the approval was received,
and endorsed on the right-of-way agreement. Id., at 43.
On the Government’s motion,?® id., at 36, the District Court
thereafter dismissed Mountain States from the quiet title

*The consideration paid for the easement was $101.60 or 80 cents a pole
for 127 poles. App. 181.

®The Government’s motion read in part:

“[Slubsequent to the institution of this suit [Mountain States] has ob-
tained a deed from the Pueblo of Santa Ana approved April 13, 1928, by the
Secretary of the Interior in accordance with Section 17 of the Pueblo Lands
Act of June 7, 1924, and . . . thereby [Mountain States] has obtained, for
an adequate consideration, good and sufficient title to the right of way in
controversy herein between [the Pueblo] and [Mountain States].” Id.,
at 36.
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action on the ground that it had “secured good and sufficient
title to the right of way and premises in controversy . . . in
accordance with the provisions of Section 17 of the Pueblo
Lands Act.”#

Mountain States removed the telephone line in 1980. On
October 10 of that year, the Pueblo brought this action claim-
ing trespass damages for the period prior to the removal of
the line. The District Court granted partial summary judg-
ment for the Pueblo on the issue of liability, holding that the
grant of the right-of-way in 1928 was not authorized by § 17.
Id., at 86-92.

The Court of Appeals allowed an interlocutory appeal
under 28 U. S. C. §1292(b) and affirmed. 734 F. 2d. 1402
(CA10 1984). The court held that Pueblo lands were pro-
tected by the Nonintercourse Act prior to 1924 and that §17
of the Pueblo Lands Act did not authorize any conveyance of
such lands. It reasoned:

“The two clauses of §17 of the Pueblo Lands Act are
joined by the conjunctive ‘and.” To us that means ex-
actly what it says. No alienation of the Pueblo lands
shall be made ‘except as may hereafter be provided by
Congress’ and no such conveyance ‘shall be of any valid-
ity in law or in equity unless the same be first approved
by the Secretary of the Interior.” Two things are re-
quired. First, the lands must be conveyed in a manner
provided by Congress. Second, the Secretary of the In-
terior must approve. As to the first, at the time of the
agreement between the Pueblo and [Mountain States],
Congress had provided nothing. Hence, the first condi-
tion was not met. The fact that Congress had provided

2]d., at 37. Mountain States has argued that the 1928 dismissal pre-
cludes the Pueblo from challenging the validity of the 1928 right-of-way
agreement. Brief for Petitioner 39-47. The Court of Appeals held that
the dismissal of the quiet title action in 1928 was not a ruling on the merits
that would bar this action. 734 F. 2d 1402, 1407-1408 (CA10 1984). In
view of our disposition of the case, however, we do not evaluate the merits
of this contention.
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no method makes the approval of the Secretary meaning-
less. The operation of the second clause depends on
compliance with the first clause.” Id., at 1406.

The Court of Appeals considered and rejected Mountain
States’ reliance on the legislative history of the 1924 Act and
its construction by the Secretary of the Interior.

Our concern that the Court of Appeals’ interpretation of
the Act might have a significant effect on other titles ac-
quired pursuant to § 17 led us to grant certiorari. 469 U. S.
879 (1984). We now reverse.

Iv

The word “hereafter” in the first clause of § 17 supports the
Court of Appeals’ interpretation of the Act. Read literally,
the statute seems to state unequivocally that no interest in
Pueblo lands can be acquired “except as may hereafter be
provided by Congress”—or, stated somewhat differently,
until Congress enacts yet another statute concerning the
lands of the Pueblo Indians of New Mexico.

The problem with this construction of the statute is that
the requirement of the Secretary’s approval in the second
clause of § 17 would be a nullity until Congress acts. Even if
a later Congress did enact another statute authorizing the
alienation of Pueblo lands, that Congress would be entirely
free to accept or reject that requirement. Neither the
Pueblo nor the Court of Appeals has offered any plausible
reason for attributing this futile design to the 68th Congress.
In light of “the elementary canon of construction that a stat-
ute should be interpreted so as not to render one part inop-
erative,” Colautti v. Franklin, 439 U. S. 379, 392 (1979), the
second clause of § 17 cannot be read as limiting the power of
Congress to legislate in the “hereafter.” 2

#Congress did pass Acts in 1926, 44 Stat. 498 and 1928, 45 Stat. 442,
authorizing the condemnation of rights-of-way over Pueblo lands, but these
Acts were enacted in response to Pueblos that refused to make voluntary
conveyances of easements to utilities and common carriers. See H. R.
Rep. No. 955, 69th Cong., 1st Sess., 2 (1926). Thus, the 1926 and 1928
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The Court of Appeals’ literal interpretation of the first
clause of § 17 would also nullify the effect of § 16. See n. 18,
supra. The design of the Pueblo Lands Act indicates that
Congress thought some consolidation of Pueblo land holdings
might be desirable in connection with the claims settlement
program to be promptly implemented by the Pueblo Lands
Board. See supra, at 245-246. To this end, § 16 purports
to authorize conveyances of Pueblo lands with the consent of
the governing authorities of the Pueblo and the approval of
the Secretary of the Interior. Ifthe Court of Appeals’ literal
construction of § 17 were accepted, the consolidation of prop-
erties foreseen by § 16 could have been implemented only as
Congress might thereafter provide. It is inconceivable that
Congress would have inserted §16 in the comprehensive
settlement scheme provided in the Act if it did not expect it
to be effective forthwith.

Finally, the practical effect of the Court of Appeals’ inter-
pretation is to apply the requirements of the Nonintercourse
Act to voluntary transfers of Pueblo lands. In 1924, Con-
gress logically could have adopted any of three approaches to
voluntary transfers. It could have left the matter to be
decided by the courts; applied the rule of the Nonintercourse
Act; or adopted a new rule of law. A review of the structure
of the statute convinces us that Congress followed the last
course.

In arguing that § 17 simply extended the provisions of the
Nonintercourse Act to the Pueblos, the Pueblo relies on lan-
guage in the first clause of the section. However, it is the
second—not the first—clause of §17 that closely resembles
the language and structure of the Nonintercourse Act:

Section 17:

“[NT]o sale, grant, lease of any character, or other convey-
ance of lands, or any title or claim thereto, made by any

Acts were designed to supplement the authority provided in the second
clause of § 17, not replace it.
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pueblo as a community, or any Pueblo Indian living in a
community of Pueblo Indians, in the State of New Mex-
ico, shall be of any validity in law or in equity unless the
same be first approved by the Secretary of the Interior.”

Nonintercourse Act:

“[N]o purchase, grant, lease, or other conveyance of
lands, or of any title or claim thereto, from any Indian
nation or tribe of Indians, shall be of any validity in law
or equity, unless the same be made by treaty or conven-
tion entered into pursuant to the Constitution.”

The language is slightly—but significantly—altered to pro-
vide for approval by the Secretary of the Interior instead of
ratification by Congress.

In any case, if Congress had intended to apply the Nonin-
tercourse Act to these lands, it is difficult to understand why
it did not say so in simple language. When Congress consid-
ered it appropriate in the Act to extend generally applicable
Indian statutes to the Pueblos it did so with concise language
directed to that end.® Indeed, in view of subsequent events,
Congress might have achieved that result simply by omitting
§17 from the Act and leaving the matter to the courts. See
n. 17, supra. In our view, it is much more likely that Con-
gress intended to authorize a different procedure for Pueblo
lands in view of their unique history—a history that is dis-
cussed at some length in the Committee Reports.*

®For example, §4 of the Act recognized that a Pueblo might bring its
own action to quiet title “Provided, however, That any contract entered
into with any attorney or attorneys by the Pueblo Indians of New Mexico,
to earry on such litigation shall be subject to and in accordance with exist-
ing laws of the United States.” 43 Stat. 637; S. Rep. No. 492, at 7.
*Francis Wilson, a representative for the Pueblos, apparently origi-
nated the first draft of § 17. In a letter to the Commissioner of Indian Af-
| fairs he explained that “Section 17 of the Bill is, we think the shortest way
| to prevent present conditions from recurring or existing again. . . . This
| section is intended to cover the same ground as [the Nonintercourse Act]
but it is changed so as to accord with the conditions of the Pueblo Indians.”
App. to Brief in Opposition 12.
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There is another reading of the statute that better harmo-
nizes the two clauses of § 17 with the structure of the entire
Act and with “its contemporary legal context.”* After the
Joseph decision, it was generally assumed that questions of
title to Pueblo lands were to be answered by reference to
New Mexico law, rather than to federal law. In 1924, Con-
gress was legislating without the benefit of a clear holding
from this Court that the Pueblos had been completely assimi-
lated to the status of Indian tribes whose land titles were pro-
tected by federal law. Sandoval had established that the In-
dian liquor law applied to the Tribe, and had strongly implied
that the Nonintercourse Act would also apply; but Congress
surely wanted to make clear that state law, for the future,
was entirely pre-empted in this area, and that Congress had
assumed complete jurisdiction over these lands. The first
clause of §17 is fairly read as a flat prohibition against
reliance on New Mexico law in connection with future trans-
actions involving Pueblo lands. After 1924, alienation of
those lands, voluntary or involuntary, was only to occur if
sanctioned by federal law.

While the first clause of § 17 refers generally to the acqui-

sition of any “right, title, or interest in ... lands of the
Pueblo Indians,” the second clause refers to any “sale, grant,
lease ... or other conveyance of lands.” This language

plainly refers to transfers of land freely made by a Pueblo.
The second clause of § 17 is logically interpreted as providing
a firm command, as a matter of federal law, that no future
conveyance should be valid without the approval of the Sec-
retary of the Interior. The language suggests that Congress
assumed that the Secretary of the Interior could adequately
protect the interests of the Pueblos in connection with future
land transactions. This construction is supported by the lan-
guage of §16 allowing for the consolidation of Pueblo lands

®See Cannon v. University of Chicago, 441 U. S. 677, 699 (1979).



MOUNTAIN STATES TEL. & TEL. CO. v. SANTA ANA 253
237 Opinion of the Court

with the consent of the Pueblo and if “the Secretary of the
Interior deems it to be for the best interest of the Indians.” #

This interpretation of §17 gives both clauses a meaning
that is consistent with the remainder of the statute and with
the historical situation of the Pueblos.? It is consistent with
the limited legislative history available,” and is supported by

*The Pueblo argues that the specific authority conferred by § 16 would
be superfluous if § 17 is interpreted as generally authorizing conveyances
with the approval of the Secretary. Provisions similar to § 16, however,
were contained in early versions of the bill that did not contain § 17, see
S. Rep. No. 1175, 67th Cong., 4th Sess., 5 (1923); H. R. Rep. No. 1730,
67th Cong., 4th Sess., 3, 7 (1923), and it was probably considered to be an
isolated element in the comprehensive claims settlement procedure estab-
lished by the Act, rather than a provision of general applicability like § 17.
Section 16 was also no doubt designed to encourage the Secretary to take
the initiative in urging the Pueblos to consolidate their land holdings after
the Board’s work was completed.

“'The word “hereafter” in the first clause of § 17 remains a puzzle even
under this interpretation. It may be that Congress inadvertently used the
word “hereafter” when it intended to say “herein” or “hereinafter”; or per-
haps when the word “hereafter” was included in the bill, the subsequent
date of enactment might have been regarded as part of the “hereafter.”
In any case, this ambiguity in the first clause of §17 does not alter the
clarity of the rule of law established in the second.

% During the Senate Hearings the Chairman of the Subcommittee consid-
ering the bills on the Pueblo lands problem referred to the desirability of
authorizing the Pueblos to convey their lands with the approval of the
Secretary:

“Senator LENROOT. Have we not general legislation that provides for
the alienation of Indian lands with the consent of the Secretary of the
Interior?

“Commissioner BURKE. Certainly, as to all Indians, except the Pueblos.

“Senator LENROOT. They are not included in the statute?

“Commissioner BURKE. No; and no tribal lands can be alienated except
by act of Congress. This land is not allotted.

“Mr. WILSON [representing Pueblos]. There is special legislation cover-
ing [the Five Civilized Tribes], and in the Sandoval case the court, in
speaking of the tenure to lands of the Pueblo tenants, compared them di-
rectly with the tenure of the Five Civilized Tribes. That is patented land,
but there was a parallel drawn in the mind of the court, which intended to
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the contemporaneous opinion of the Secretary of the Interior
and the Federal District Judge who placed a stamp of ap-
proval on this transaction and numerous others in the years
following the enactment of the Pueblo Lands Act in 1924.%
The uniform contemporaneous view of the Executive Officer
responsible for administering the statute and the District
Court with exclusive jurisdiction over the quiet title actions
brought under the Pueblo Lands Act®* “is entitled to very
great respect.”® These individuals were far more likely to

convey the idea that the Pueblo lands could be handled in precisely the
same way as the land of the Five Civilized Tribes.

“Senator LENROOT. I should like to have you consider whether it might
not [be] advisable to provide that these lands may be sold or alienated with
the consent of both the Pueblo and the Secretary of the Interior.

“Mr. WILSON. That is probably going to be quite desirable under some
conditions. In fact we have at different times rather encouraged the idea
that if they could make swaps and transfers they could get their lands into
much better condition. In fact that was the policy at one time that we had
with reference to it.

“Senator LENROOT. Mr Commissioner, would there be any objection to
that on the part of the Government.

“Commissioner BURKE. I do not think so. I think there should be
authority so that where it was in the interest of the Indians, they might
convey, but I would have it under strict supervision of the Department.”
Senate Hearings, at 155.

Sections 16 and 17, authorizing conveyances of Pueblo lands with the ap-
proval of the Secretary of the Interior, appeared in later versions of the
bill. See also n. 24, supra.

#In 1926, a Special Assistant to the Attorney General offered the same
construction of the second clause of § 17 that we adopt today. See App. to
Brief for Petitioner 3a—4a. As a result of this construction, the Secretary
approved at least 8 other conveyances involving the Pueblo of Santa Ana,
between 1926 and 1958, App. 112-115, 129-180, and more than 50 involving
other Pueblos. Many of the early transactions also involved dismissals
from quiet title actions brought by the United States under the Pueblo
Lands Act. See Brief for United States as Amicus Curiae 23; supra,
at 247-248.

®8§1, 3, 43 Stat. 636.

S Edwards’ Lessee v. Darby, 12 Wheat. 206, 210 (1827). See also Zenith
Radio Corp. v. United States, 437 U. S. 443, 450-451 (1978); Norwegian
Nitrogen Products Co. v. United States, 288 U. S. 294, 315 (1933).
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have had an understanding of the actual intent of Congress
than judges who must consider the legal implications of the
transaction over half a century after it occurred.

The judgment of the Court of Appeals is reversed.

It is so ordered.
JUSTICE POWELL took no part in the decision of this case.

JUSTICE BRENNAN, with whom JUSTICE MARSHALL and
JUSTICE BLACKMUN join, dissenting.

Section 17 of the Pueblo Lands Act of 1924, 43 Stat.
641-642, provides in full:

“No right, title, or interest in or to the lands of the
Pueblo Indians of New Mexico to which their title has
not been extinguished as hereinbefore determined shall
hereafter be acquired or initiated by virtue of the laws of
the State of New Mexico, or in any other manner except
as may hereafter be provided by Congress, and no sale,
grant, lease of any character, or other conveyance of
lands, or any title or claim thereto, made by any pueblo
as a community, or any Pueblo Indian living in a commu-
nity of Pueblo Indians, in the State of New Mexico, shall
be of any validity in law or in equity unless the same be
first approved by the Secretary of the Interior.”

This awkward and obscure provision is a striking illustration
of the fact that statutory phraseology sometimes is “the con-
sequence of a legislative accident, perhaps caused by nothing
more than the unfortunate fact that Congress is too busy to
do all of its work as carefully as it should.” Delaware Tribal
Business Committee v. Weeks, 430 U. S. 73, 97 (1977) (STE-
VENS, J., dissenting) (emphasis added). Section 17’s opaque
language has given rise to not just two conflicting interpre-
tations, but to literally a multitude of proffered readings—
each of which attempts to rationalize the ambiguous words,
phrases, and clauses and to explain away apparently incon-
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sistent or inoperative language, and each of which ultimately
fails to meld the language into a coherent whole.! This mud-
dle is perhaps best illustrated by the fluctuating construction
given to § 17 by the Department of the Interior over the past
60 years. See infra, at 270-275. And while the Court offers
up its own attempt to “harmoniz(e]” the anomalies of § 17,
ante, at 252, it must ultimately concede that some aspects of
§ 17 “remai[n] a puzzle even under [its] interpretation,” ante,
at 2563, n. 27.

I would have thought that the Court, in attempting to
drain this statutory bog, would turn naturally to the canons
of construction that have governed Indian-law questions for
the past two centuries—canons designed specifically to re-
solve ambiguities in construing provisions such as §17, and
which grow directly out of the federal trust responsibilities
that define the conduct of Congress, executive officials, and
the courts with respect to Indian tribes.? Instead, the
Court wholly ignores these canons and boldly pronounces its
own revisionist interpretation of the statute that goes far
beyond even the Government’s current reading. Under the
Court’s view, Congress intended by § 17 to give the 19 Pueblo
Tribes a power possessed by no other Indian tribe—the
power to alienate their unalloted tribal lands freely without
any restrictions, subject only to the approval of the Secretary
of the Interior, and without any guidelines respecting the

!See, e. g., Brief for Petitioner 16-32; Brief for Respondent 12-32; Brief
for United States as Amicus Curiae 11-16; Brief for Atchison, Topeka and
Santa Fe Railway Co. as Amicus Curiae 9-16; Brief for Public Service Co.
of New Mexico as Amicus Curiae 11-18; Brief for State of New Mexico as
Amicus Curiae 3-T7; Brief for Pueblo of Taos as Amicus Curiae 5-21; Brief
for Pueblo de Acoma as Amicus Curiae 11-13; Brief for All Indian Pueblo
Council et al. as Amici Curiae 7-20.

tSee, e. g., United States v. Mitchell, 463 U. S. 206, 225 (1983); Tulee
v. Washington, 315 U. S. 681, 684—685 (1942); Cherokee Nation v. Georgia,
5 Pet. 1, 17 (1831). See generally F. Cohen, Handbook of Federal Indian
Law 220-228 (1982) (Cohen).
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manner, scope, requirements, or timing of the Secretary’s
supervision.

I dissent. I believe § 17 more plausibly is read simply as
an attempt by Congress to reaffirm and clarify the full ap-
plicability to the Pueblo Tribes of general federal restraints
against alienation of Indian lands and the exceptions thereto.
This interpretation better reflects the structure of the Pueblo
Lands Act and the spirit in which it was enacted. The
Court’s interpretation, on the other hand, flies in the face of
both the Pueblo Lands Act and of legislation enacted prior to
and after the Act; misconstrues the legislative history; over-
looks evidence concerning the origins and consistency of the
administrative interpretation to which the Court now pur-
ports to defer; and flouts the fiduciary relationship owed to
Indian<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>