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SUPREME COURT OF THE. UNITED STATES
Allot ment  of  Justic es

It is ordered that the following allotment be made of the Chief 
Justice and Associate Justices of this Court among the circuits, 
pursuant to Title 28, United States Code, Section 42, and that 
such allotment be entered of record, effective nunc pro tunc 
October 1, 1981, viz.:

For the District of Columbia Circuit, Warren  E. Burge r , Chief 
Justice.

For the First Circuit, William  J. Brennan , Jr ., Associate 
Justice.

For the Second Circuit, Thurgood  Marshall , Associate 
Justice.

For the Third Circuit, William  J. Brennan , Jr ., Associate 
Justice.

For the Fourth Circuit, Warren  E. Burger , Chief Justice.
For the Fifth Circuit, Byron  R. White , Associate Justice.
For the Sixth Circuit, Sandra  Day  O’Connor , Associate 

Justice.
For the Seventh Circuit, John  Paul  Stevens , Associate 

Justice.
For the Eighth Circuit, Harry  A. Blackm un , Associate 

Justice.
For the Ninth Circuit, William  H. Rehnquist , Associate 

Justice.
For the Tenth Circuit, Byron  R. White , Associate Justice.
For the Eleventh Circuit, Lewis  F. Powel l , Jr ., Associate 

Justice.
October 5, 1981.

Pursuant to the provisions of Title 28, United States Code, 
Section 42, it is ordered that the Chief Justice be, and he 
hereby is, assigned to the Federal Circuit as Circuit Justice, 
effective October 1, 1982.

October 12, 1982.

(For next previous allotment, see 423 U. S., p. VI.)
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A Tennessee statute provides that if, after a police officer has given notice 
of an intent to arrest a criminal suspect, the suspect flees or forcibly re-
sists, “the officer may use all the necessary means to effect the arrest.” 
Acting under the authority of this statute, a Memphis police officer shot 
and killed appellee-respondent Gamer’s son as, after being told to halt, 
the son fled over a fence at night in the backyard of a house he was sus-
pected of burglarizing. The officer used deadly force despite being “rea-
sonably sure” the suspect was unarmed and thinking that he was 17 or 18 
years old and of slight build. The father subsequently brought an action 
in Federal District Court, seeking damages under 42 U. S. C. § 1983 for 
asserted violations of his son’s constitutional rights. The District Court 
held that the statute and the officer’s actions were constitutional. The 
Court of Appeals reversed.

Held: The Tennessee statute is unconstitutional insofar as it authorizes the 
use of deadly force against, as in this case, an apparently unarmed, 
nondangerous fleeing suspect; such force may not be used unless neces-
sary to prevent the escape and the officer has probable cause to believe 
that the suspect poses a significant threat of death or serious physical 
injury to the officer or others. Pp. 7-22.

*Together with No. 83-1070, Memphis Police Department et al. v. 
Garner et al., on certiorari to the same court.
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(a) Apprehension by the use of deadly force is a seizure subject to 
the Fourth Amendment’s reasonableness requirement. To determine 
whether such a seizure is reasonable, the extent of the intrusion on the 
suspect’s rights under that Amendment must be balanced against the 
governmental interests in effective law enforcement. This balancing 
process demonstrates that, notwithstanding probable cause to seize a 
suspect, an officer may not always do so by killing him. The use of 
deadly force to prevent the escape of all felony suspects, whatever the 
circumstances, is constitutionally unreasonable. Pp. 7-12.

(b) The Fourth Amendment, for purposes of this case, should not be 
construed in light of the common-law rule allowing the use of whatever 
force is necessary to effect the arrest of a fleeing felon. Changes in the 
legal and technological context mean that that rule is distorted almost 
beyond recognition when literally applied. Whereas felonies were for-
merly capital crimes, few are now, or can be, and many crimes classi-
fied as misdemeanors, or nonexistent, at common law are now felonies. 
Also, the common-law rule developed at a time when weapons were rudi-
mentary. And, in light of the varied rules adopted in the States indicat-
ing a long-term movement away from the common-law rule, particularly 
in the police departments themselves, that rule is a dubious indicium of 
the constitutionality of the Tennessee statute. There is no indication 
that holding a police practice such as that authorized by the statute un-
reasonable will severely hamper effective law enforcement. Pp. 12-20.

(c) While burglary is a serious crime, the officer in this case could 
not reasonably have believed that the suspect—young, slight, and un-
armed—posed any threat. Nor does the fact that an unarmed suspect 
has broken into a dwelling at night automatically mean he is dangerous. 
Pp. 20-22.

710 F. 2d 240, affirmed and remanded.

Whi te , J., delivered the opinion of the Court, in which Bre nn an , Mar -
sha ll , Bla ck mun , Powe ll , and Ste ve ns , JJ., joined. O’Con no r , J., 
filed a dissenting opinion, in which Bur ge r , C. J., and Reh nq ui st , J., 
joined, post, p. 22.

Henry L. Klein argued the cause for petitioners in No. 83- 
1070. With him on the briefs were Clifford D. Pierce, Jr., 
Charles V. Holmes, and Paul F. Goodman. W. J. Michael 
Cody, Attorney General of Tennessee, argued the cause 
for appellant in No. 83-1035. With him on the briefs were 
William M. Leech, Jr., former Attorney General, and Jerry 
L. Smith, Assistant Attorney General.



TENNESSEE v. GARNER 3

1 Opinion of the Court

Steven L. Winter argued the cause for appellee-respondent 
Garner. With him on the brief Was Walter L. Bailey, Jr.t

Justi ce  White  delivered the opinion of the Court.
This case requires us to determine the constitutionality of 

the use of deadly force to prevent the escape of an apparently 
unarmed suspected felon. We conclude that such force may 
not be used unless it is necessary to prevent the escape and 
the officer has probable cause to believe that the suspect 
poses a significant threat of death or serious physical injury 
to the officer or others.

I
At about 10:45 p. m. on October 3, 1974, Memphis Police 

Officers Elton Hymon and Leslie Wright were dispatched to 
answer a “prowler inside call.” Upon arriving at the scene 
they saw a woman standing on her porch and gesturing 
toward the adjacent house.* 1 She told them she had heard 
glass breaking and that “they” or “someone” was breaking 
in next door. While Wright radioed the dispatcher to say 
that they were on the scene, Hymon went behind the house. 
He heard a door slam and saw someone run across the back-
yard. The fleeing suspect, who was appellee-respondent’s 
decedent, Edward Gamer, stopped at a 6-feet-high chain link 
fence at the edge of the yard. With the aid of a flashlight, 
Hymon was able to see Gamer’s face and hands. He saw no 
sign of a weapon, and, though not certain, was “reasonably 
sure” and “figured” that Garner was unarmed. App. 41, 56; 
Record 219. He thought Gamer was 17 or 18 years old and 

tBriefs of amici curiae urging affirmance were filed for the Florida 
Chapter of the National Bar Association by Deitra Micks; and for the 
Police Foundation et al. by William Josephson, Robert Kasanof, Philip 
Lacovara, and Margaret Bush Wilson.

1 The owner of the house testified that no lights were on in the house, 
but that a back door light was on. Record 160. Officer Hymon, though 
uncertain, stated in his deposition that there were lights on in the house. 
Id., at 209.
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about 5' 5" or 5' 7" tall.2 While Garner was crouched at the 
base of the fence, Hymon called out “police, halt” and took 
a few steps toward him. Gamer then began to climb over 
the fence. Convinced that if Gamer made it over the fence 
he would elude capture,3 Hymon shot him. The bullet hit 
Gamer in the back of the head. Gamer was taken by ambu-
lance to a hospital, where he died on the operating table. 
Ten dollars and a purse taken from the house were found on 
his body.4

In using deadly force to prevent the escape, Hymon was 
acting under the authority of a Tennessee statute and pur-
suant to Police Department policy. The statute provides 
that “[i]f, after notice of the intention to arrest the defendant, 
he either flee or forcibly resist, the officer may use all the 
necessary means to effect the arrest.” Tenn. Code Ann. 

2 In fact, Gamer, an eighth-grader, was 15. He was 5' 4" tall and 
weighed somewhere around 100 or 110 pounds. App. to Pet. for Cert. A5.

3 When asked at trial why he fired, Hymon stated:
“Well, first of all it was apparent to me from the little bit that I knew about 
the area at the time that he was going to get away because, number 1, I 
couldn’t get to him. My partner then couldn’t find where he was because, 
you know, he was late coming around. He didn’t know where I was talk-
ing about. I couldn’t get to him because of the fence here, I couldn’t have 
jumped this fence and come up, consequently jumped this fence and caught 
him before he got away because he was already up on the fence, just one 
leap and he was already over the fence, and so there is no way that I could 
have caught him.” App. 52.

He also stated that the area beyond the fence was dark, that he could not 
have gotten over the fence easily because he was carrying a lot of equip-
ment and wearing heavy boots, and that Gamer, being younger and more 
energetic, could have outrun him. Id., at 53-54.

4 Gamer had rummaged through one room in the house, in which, in the 
words of the owner, “[a]ll the stuff was out on the floors, all the drawers 
was pulled out, and stuff was scattered all over.” Id., at 34. The owner 
testified that his valuables were untouched but that, in addition to the 
purse and the 10 dollars, one of his wife’s rings was missing. The ring was 
not recovered. Id., at 34-35.
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§40-7-108 (1982).5 The Department policy was slightly 
more restrictive than the statute, but still allowed the use 
of deadly force in cases of burglary. App. 140-144. The 
incident was reviewed by the Memphis Police Firearm’s 
Review Board and presented to a grand jury. Neither took 
any action. Id., at 57.

Gamer’s father then brought this action in the Federal Dis-
trict Court for the Western District of Tennessee, seeking 
damages under 42 U. S. C. § 1983 for asserted violations of 
Garner’s constitutional rights. The complaint alleged that 
the shooting violated the Fourth, Fifth, Sixth, Eighth, and 
Fourteenth Amendments of the United States Constitution. 
It named as defendants Officer Hymon, the Police Depart-
ment, its Director, and the Mayor and city of Memphis. 
After a 3-day bench trial, the District Court entered judg-
ment for all defendants. It dismissed the claims against the 
Mayor and the Director for lack of evidence. It then con-
cluded that Hymon’s actions were authorized by the Tennes-
see statute, which in turn was constitutional. Hymon had 
employed the only reasonable and practicable means of pre-
venting Gamer’s escape. Gamer had “recklessly and heed-
lessly attempted to vault over the fence to escape, thereby 
assuming the risk of being fired upon.” App. to Pet. for 
Cert. A10.

The Court of Appeals for the Sixth Circuit affirmed with 
regard to Hymon, finding that he had acted in good-faith reli-
ance on the Tennessee statute and was therefore within the 
scope of his qualified immunity. 600 F. 2d 52 (1979). It 
remanded for reconsideration of the possible liability of the 
city, however, in light of Monell v. New York City Dept, of 
Social Services, 436 U. S. 658 (1978), which had come down 
after the District Court’s decision. The District Court was 6 

6 Although the statute does not say so explicitly, Tennessee law forbids 
the use of deadly force in the arrest of a misdemeanant. See Johnson v. 
State, 173 Tenn. 134, 114 S. W. 2d 819 (1938).
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directed to consider whether a city enjoyed a qualified immu-
nity, whether the use of deadly force and hollow point bullets 
in these circumstances was constitutional, and whether any 
unconstitutional municipal conduct flowed from a “policy or 
custom” as required for liability under Monell. 600 F. 2d, 
at 54-55.

The District Court concluded that Monell did not affect its 
decision. While acknowledging some doubt as to the pos-
sible immunity of the city, it found that the statute, and 
Hymon’s actions, were constitutional. Given this conclu-
sion, it declined to consider the “policy or custom” question. 
App. to Pet. for Cert. A37-A39.

The Court of Appeals reversed and remanded. 710 F. 2d 
240 (1983). It reasoned that the killing of a fleeing suspect 
is a “seizure” under the Fourth Amendment,6 and is therefore 
constitutional only if “reasonable.” The Tennessee statute 
failed as applied to this case because it did not adequately 
limit the use of deadly force by distinguishing between 
felonies of different magnitudes—“the facts, as found, did 
not justify the use of deadly force under the Fourth Amend-
ment.” Id., at 246. Officers cannot resort to deadly force 
unless they “have probable cause ... to believe that the 
suspect [has committed a felony and] poses a threat to the 
safety of the officers or a danger to the community if left at 
large.” Ibid.1 6 7

6 “The right of the people to be secure in their persons . . . against 
unreasonable searches and seizures, shall not be violated . . . U. S. 
Const., Amdt. 4.

7 The Court of Appeals concluded that the rule set out in the Model Penal 
Code “accurately states Fourth Amendment limitations on the use of 
deadly force against fleeing felons.” 710 F. 2d, at 247. The relevant por-
tion of the Model Penal Code provides:

“The use of deadly force is not justifiable . . . unless (i) the arrest is for a 
felony; and (ii) the person effecting the arrest is authorized to act as a peace 
officer or is assisting a person whom he believes to be authorized to act as a 
peace officer; and (iii) the actor believes that the force employed creates no 
substantial risk of injury to innocent persons; and (iv) the actor believes 
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The State of Tennessee, which had intervened to defend 
the statute, see 28 U. S. C. § 2403(b), appealed to this Court. 
The city filed a petition for certiorari. We noted probable 
jurisdiction in the appeal and granted the petition. 465 
U. S. 1098 (1984).

II
Whenever an officer restrains the freedom of a person to 

walk away, he has seized that person. United States v. 
Brignoni-Ponce, 422 U. S. 873, 878 (1975). While it is not 
always clear just when minimal police interference becomes 
a seizure, see United States v. Mendenhall, 446 U. S. 544 
(1980), there can be no question that apprehension by the use 
of deadly force is a seizure subject to the reasonableness 
requirement of the Fourth Amendment.

A
A police officer may arrest a person if he has probable 

cause to believe that person committed a crime. E. g., 
United States v. Watson, 423 U. S. 411 (1976). Petitioners 
and appellant argue that if this requirement is satisfied the 
Fourth Amendment has nothing to say about how that sei-
zure is made. This submission ignores the many cases in 
which this Court, by balancing the extent of the intrusion 
against the need for it, has examined the reasonableness of 

that (1) the crime for which the arrest is made involved conduct including 
the use or threatened use of deadly force; or (2) there is a substantial risk 
that the person to be arrested will cause death or serious bodily harm if his 
apprehension is delayed.” American Law Institute, Model Penal Code 
§3.07(2)(b) (Proposed Official Draft 1962).

The court also found that “[a]n analysis of the facts of this case under the 
Due Process Clause” required the same result, because the statute was not 
narrowly drawn to further a compelling state interest. 710 F. 2d, at 
246-247. The court considered the generalized interest in effective law 
enforcement sufficiently compelling only when the the suspect is danger-
ous. Finally, the court held, relying on Owen v. City of Independence, 445 
U. S. 622 (1980), that the city was not immune.
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the manner in which a search or seizure is conducted. To de-
termine the constitutionality of a seizure “[w]e must balance 
the nature and quality of the intrusion on the individual’s 
Fourth Amendment interests against the importance of 
the governmental interests alleged to justify the intrusion.” 
United States v. Place, 462 U. S. 696, 703 (1983); see Dela-
ware v. Prouse, 440 U. S. 648, 654 (1979); United States v. 
Martinez-Fuerte, 428 U. S. 543, 555 (1976). We have de-
scribed “the balancing of competing interests” as “the key 
principle of the Fourth Amendment.” Michigan v. Sum-
mers, 452 U. S. 692, 700, n. 12 (1981). See also Camara v. 
Municipal Court, 387 U. S. 523, 536-537 (1967). Because 
one of the factors is the extent of the intrusion, it is plain that 
reasonableness depends on not only when a seizure is made, 
but also how it is carried out. United States v. Ortiz, 422 
U. S. 891, 895 (1975); Terry v. Ohio, 392 U. S. 1, 28-29 
(1968).

Applying these principles to particular facts, the Court has 
held that governmental interests did not support a lengthy 
detention of luggage, United States v. Place, supra, an air-
port seizure not “carefully tailored to its underlying justifica-
tion,” Florida v. Royer, 460 U. S. 491, 500 (1983) (plurality 
opinion), surgery under general anesthesia to obtain evi-
dence, Winston v. Lee, 470 U. S. 753 (1985), or detention for 
fingerprinting without probable cause, Davis v. Mississippi, 
394 U. S. 721 (1969); Hayes v. Florida, 470 U. S. 811 (1985). 
On the other hand, under the same approach it has upheld the 
taking of fingernail scrapings from a suspect, Cupp n . Mur-
phy, 412 U. S. 291 (1973), an unannounced entry into a home 
to prevent the destruction of evidence, Ker v. California, 374 
U. S. 23 (1963), administrative housing inspections without 
probable cause to believe that a code violation will be found, 
Camara v. Municipal Court, supra, and a blood test of a 
drunken-driving suspect, Schmerber v. California, 384 U. S. 
757 (1966). In each of these cases, the question was whether 
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the totality of the circumstances justified a particular sort of 
search or seizure.

B
The same balancing process applied in the cases cited 

above demonstrates that, notwithstanding probable cause 
to seize a suspect, an officer may not always do so by killing 
him. The intrusiveness of a seizure by means of deadly force 
is unmatched. The suspect’s fundamental interest in his own 
life need not be elaborated upon. The use of deadly force 
also frustrates the interest of the individual, and of society, 
in judicial determination of guilt and punishment. Against 
these interests are ranged governmental interests in ef-
fective law enforcement.8 * * * * * * is It is argued that overall violence 
will be reduced by encouraging the peaceful submission of 
suspects who know that they may be shot if they flee. Ef-
fectiveness in making arrests requires the resort to deadly 

8 The dissent emphasizes that subsequent investigation cannot replace 
immediate apprehension. We recognize that this is so, see n. 13, infra; 
indeed, that is the reason why there is any dispute. If subsequent arrest 
were assured, no one would argue that use of deadly force was justified. 
Thus, we proceed on the assumption that subsequent arrest is not likely. 
Nonetheless, it should be remembered that failure to apprehend at the 
scene does not necessarily mean that the suspect will never be caught.

In lamenting the inadequacy of later investigation, the dissent relies on 
the report of the President’s Commission on Law Enforcement and Admin-
istration of Justice. It is worth noting that, notwithstanding its aware-
ness of this problem, the Commission itself proposed a policy for use of
deadly force arguably even more stringent than the formulation we adopt
today. See President’s Commission on Law Enforcement and Administra-
tion of Justice, Task Force Report: The Police 189 (1967). The Commis-
sion proposed that deadly force be used only to apprehend “perpetrators
who, in the course of their crime threatened the use of deadly force, or if
the officer believes there is a substantial risk that the person whose arrest
is sought will cause death or serious bodily harm if his apprehension is 
delayed.” In addition, the officer would have “to know, as a virtual cer-
tainty, that the suspect committed an offense for which the use of deadly 
force is permissible.” Ibid.
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force, or at least the meaningful threat thereof. “Being able 
to arrest such individuals is a condition precedent to the 
state’s entire system of law enforcement.” Brief for Peti-
tioners 14.

Without in any way disparaging the importance of these 
goals, we are not convinced that the use of deadly force is 
a sufficiently productive means of accomplishing them to 
justify the killing of nonviolent suspects. Cf. Delaware v. 
Prouse, supra, at 659. The use of deadly force is a self- 
defeating way of apprehending a suspect and so setting the 
criminal justice mechanism in motion. If successful, it guar-
antees that that mechanism will not be set in motion. And 
while the meaningful threat of deadly force might be thought 
to lead to the arrest of more live suspects by discouraging 
escape attempts,9 the presently available evidence does not 
support this thesis.10 The fact is that a majority of police de- 9 10 

9 We note that the usual manner of deterring illegal conduct—through 
punishment—has been largely ignored in connection with flight from ar-
rest. Arkansas, for example, specifically excepts flight from arrest from 
the offense of “obstruction of governmental operations.” The commentary 
notes that this “reflects the basic policy judgment that, absent the use of 
force or violence, a mere attempt to avoid apprehension by a law enforce-
ment officer does not give rise to an independent offense.” Ark. Stat. 
Ann. § 41-2802(3)(a) (1977) and commentary. In the few States that do 
outlaw flight from an arresting officer, the crime is only a misdemeanor. 
See, e. g., Ind. Code § 35-44-3-3 (1982). Even forceful resistance, though 
generally a separate offense, is classified as a misdemeanor. E. g., Ill. 
Rev. Stat., ch. 38,1131-1 (1984); Mont. Code Ann. §45-7-301 (1984); N. H. 
Rev. Stat. Ann. § 642:2 (Supp. 1983); Ore. Rev. Stat. § 162.315 (1983).

This lenient approach does avoid the anomaly of automatically trans-
forming every fleeing misdemeanant into a fleeing felon—subject, under 
the common-law rule, to apprehension by deadly force—solely by virtue 
of his flight. However, it is in real tension with the harsh consequences 
of flight in cases where deadly force is employed. For example, Tennes-
see does not outlaw fleeing from arrest. The Memphis City Code does, 
§22-34.1 (Supp. 17, 1971), subjecting the offender to a maximum fine of 
$50, § 1-8 (1967). Thus, Garner’s attempted escape subjected him to (a) 
a $50 fine, and (b) being shot.

10 See Sherman, Reducing Police Gun Use, in Control in the Police Orga-
nization 98, 120-123 (M. Punch ed. 1983); Fyfe, Observations on Police
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partments in this country have forbidden the use of deadly 
force against nonviolent suspects. See infra, at 18-19. If 
those charged with the enforcement of the criminal law have 
abjured the use of deadly force in arresting nondangerous 
felons, there is a substantial basis for doubting that the use 
of such force is an essential attribute of the arrest power in 
all felony cases. See Schumann v. McGinn, 307 Minn. 446, 
472, 240 N. W. 2d 525, 540 (1976) (Rogosheske, J., dissenting 
in part). Petitioners and appellant have not persuaded us 
that shooting nondangerous fleeing suspects is so vital as to 
outweigh the suspect’s interest in his own life.

The use of deadly force to prevent the escape of all felony 
suspects, whatever the circumstances, is constitutionally un-
reasonable. It is not better that all felony suspects die than 
that they escape. Where the suspect poses no immediate 
threat to the officer and no threat to others, the harm result-
ing from failing to apprehend him does not justify the use of 
deadly force to do so. It is no doubt unfortunate when a 
suspect who is in sight escapes, but the fact that the police 
arrive a little late or are a little slower afoot does not always 
justify killing the suspect. A police officer may not seize an 
unarmed, nondangerous suspect by shooting him dead. The 
Tennessee statute is unconstitutional insofar as it authorizes 
the use of deadly force against such fleeing suspects.

It is not, however, unconstitutional on its face. Where the 
officer has probable cause to believe that the suspect poses 
a threat of serious physical harm, either to the officer or 
to others, it is not constitutionally unreasonable to prevent 
escape by using deadly force. Thus, if the suspect threatens 
the officer with a weapon or there is probable cause to believe 
that he has committed a crime involving the infliction or 
threatened infliction of serious physical harm, deadly force 
may be used if necessary to prevent escape, and if, where

Deadly Force, 27 Crime & Delinquency 376, 378-381 (1981); W. Geller & 
K. Karales, Split-Second Decisions 67 (1981); App. 84 (affidavit of William 
Bracey, Chief of Patrol, New York City Police Department). See gener-
ally Brief for Police Foundation et al. as Amici Curiae. 
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feasible, some warning has been given. As applied in such 
circumstances, the Tennessee statute would pass constitu-
tional muster.

Ill
A

It is insisted that the Fourth Amendment must be con-
strued in light of the common-law rule, which allowed the 
use of whatever force was necessary to effect the arrest of 
a fleeing felon, though not a misdemeanant. As stated in 
Hale’s posthumously published Pleas of the Crown:

“[I]f persons that are pursued by these officers for felony 
or the just suspicion thereof . . . shall not yield them-
selves to these officers, but shall either resist or fly be-
fore they are apprehended or being apprehended shall 
rescue themselves and resist or fly, so that they cannot 
be otherwise apprehended, and are upon necessity slain 
therein, because they cannot be otherwise taken, it is 
no felony.” 2 M. Hale, Historia Placitorum Coronae 85 
(1736). ‘

See also 4 W. Blackstone, Commentaries *289.  Most Ameri-
can jurisdictions also imposed a flat prohibition against the 
use of deadly force to stop a fleeing misdemeanant, coupled 
with a general privilege to use such force to stop a fleeing 
felon. E. g., Holloway v. Moser, 193 N. C. 185, 136 S. E. 
375 (1927); State n . Smith, 127 Iowa 534, 535, 103 N. W. 944, 
945 (1905); Reneau v. State, 70 Tenn. 720 (1879); Brooks v. 
Commonwealth, 61 Pa. 352 (1869); Roberts v. State, 14 Mo. 
138 (1851); see generally R. Perkins & R. Boyce, Criminal 
Law 1098-1102 (3d ed. 1982); Day, Shooting the Fleeing 
Felon: State of the Law, 14 Crim. L. Bull. 285, 286-287 
(1978); Wilgus, Arrest Without a Warrant, 22 Mich. L. Rev. 
798, 807-816 (1924). But see Storey v. State, 71 Ala. 329 
(1882); State v. Bryant, 65 N. C. 327, 328 (1871); Caldwell v. 
State, 41 Tex. 86 (1874).
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The State and city argue that because this was the prevail-
ing rule at the time of the adoption of the Fourth Amendment 
and for some time thereafter, and is still in force in some 
States, use of deadly force against a fleeing felon must be 
“reasonable.” It is true that this Court has often looked to 
the common law in evaluating the reasonableness, for Fourth 
Amendment purposes, of police activity. See, e. g., United 
States v. Watson, 423 U. S. 411, 418-419 (1976); Gerstein 
v. Pugh, 420 U. S. 103, 111, 114 (1975); Carroll v. United 
States, 267 U. S. 132, 149-153 (1925). On the other hand, 
it “has not simply frozen into constitutional law those law 
enforcement practices that existed at the time of the Fourth 
Amendment’s passage.” Payton v. New York, 445 U. S. 
573, 591, n. 33 (1980). Because of sweeping change in the 
legal and technological context, reliance on the common-law 
rule in this case would be a mistaken literalism that ignores 
the purposes of a historical inquiry.

B
It has been pointed out many times that the common-law 

rule is best understood in light of the fact that it arose at a 
time when virtually all felonies were punishable by death.11 
“Though effected without the protections and formalities of 
an orderly trial and conviction, the killing of a resisting or 

11 The roots of the concept of a “felony” lie not in capital punishment but 
in forfeiture. 2 F. Pollock & F. Maitland, The History of English Law 465 
(2d ed. 1909) (hereinafter Pollock & Maitland). Not all felonies were al-
ways punishable by death. See id., at 466-467, n. 3. Nonetheless, the 
link was profound. Blackstone was able to write: “The idea of felony is 
indeed so generally connected with that of capital punishment, that we find 
it hard to separate them; and to this usage the interpretations of the law do 
now conform. And therefore if a statute makes any new offence felony, 
the law implies that is shall be punished with death, viz. by hanging, as 
well as with forfeiture . . . .” 4 W. Blackstone, Commentaries *98.  See 
also R. Perkins & R. Boyce, Criminal Law 14-15 (3d ed. 1982); 2 Pollock 
& Maitland 511.
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fleeing felon resulted in no greater consequences than those 
authorized for punishment of the felony of which the indi-
vidual was charged or suspected.” American Law Insti-
tute, Model Penal Code §3.07, Comment 3, p. 56 (Tentative 
Draft No. 8, 1958) (hereinafter Model Penal Code Comment). 
Courts have also justified the common-law rule by empha-
sizing the relative dangerousness of felons. See, e. g., 
Schumann v. McGinn, 307 Minn., at 458, 240 N. W. 2d, 
at 533; Holloway v. Moser, supra, at 187, 136 S. E., at 376 
(1927).

Neither of these justifications makes sense today. Almost 
all crimes formerly punishable by death no longer are or 
can be. See, e. g., Enmund v. Florida, 458 U. S. 782 
(1982); Coker v. Georgia, 433 U. S. 584 (1977). And while 
in earlier times “the gulf between the felonies and the minor 
offences was broad and deep,” 2 Pollock & Maitland 467, n. 3; 
Carroll v. United States, supra, at 158, today the distinction 
is minor and often arbitrary. Many crimes classified as mis-
demeanors, or nonexistent, at common law are now felonies. 
Wilgus, 22 Mich. L. Rev., at 572-573. These changes have 
undermined the concept, which was questionable to begin 
with, that use of deadly force against a fleeing felon is merely 
a speedier execution of someone who has already forfeited his 
life. They have also made the assumption that a “felon” is 
more dangerous than a misdemeanant untenable. Indeed, 
numerous misdemeanors involve conduct more dangerous 
than many felonies.12

There is an additional reason why the common-law rule 
cannot be directly translated to the present day. The 
common-law rule developed at a time when weapons were 
rudimentary. Deadly force could be inflicted almost solely in 
a hand-to-hand struggle during which, necessarily, the safety 

12 White-collar crime, for example, poses a less significant physical threat 
than, say, drunken driving. See Welsh v. Wisconsin, 466 U. S. 740 (1984); 
id., at 755 (Bla ck mun , J., concurring). See Model Penal Code Comment, 
at 57.
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of the arresting officer was at risk. Handguns were not car-
ried by police officers until the latter half of the last century. 
L. Kennett & J. Anderson, The Gun in America 150-151 
(1975). Only then did it become possible to use deadly force 
from a distance as a means of apprehension. As a practical 
matter, the use of deadly force under the standard artic-
ulation of the common-law rule has an altogether different 
meaning—and harsher consequences—now than in past cen-
turies. See Wechsler & Michael, A Rationale for the Law of 
Homicide: I, 37 Colum. L. Rev. 701, 741 (1937).13

One other aspect of the common-law rule bears emphasis. 
It forbids the use of deadly force to apprehend a misde-
meanant, condemning such action as disproportionately se-
vere. See Holloway v. Moser, 193 N. C., at 187, 136 S. E., 
at 376; State v. Smith, 127 Iowa, at 535, 103 N. W., at 945. 
See generally Annot., 83 A. L. R. 3d 238 (1978).

In short, though the common-law pedigree of Tennessee’s 
rule is pure on its face, changes in the legal and technological 
context mean the rule is distorted almost beyond recognition 
when literally applied.

C
In evaluating the reasonableness of police procedures 

under the Fourth Amendment, we have also looked to pre-

13 It has been argued that sophisticated techniques of apprehension and 
increased communication between the police in different jurisdictions have 
made it more likely that an escapee will be caught than was once the case, 
and that this change has also reduced the “reasonableness” of the use of 
deadly force to prevent escape. E. g., Sherman, Execution Without Trial: 
Police Homicide and the Constitution, 33 Vand. L. Rev. 71, 76 (1980). We 
are unaware of any data that would permit sensible evaluation of this 
claim. Current arrest rates are sufficiently low, however, that we have 
some doubt whether in past centuries the failure to arrest at the scene 
meant that the police had missed their only chance in a way that is not 
presently the case. In 1983, 21% of the offenses in the Federal Bureau of 
Investigation crime index were cleared by arrest. Federal Bureau of 
Investigation, Uniform Crime Reports, Crime in the United States 159 
(1984). The clearance rate for burglary was 15%. Ibid.
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vailing rules in individual jurisdictions. See, e. g., United 
States v. Watson, 423 U. S., at 421-422. The rules in the 
States are varied. See generally Comment, 18 Ga. L. Rev. 
137, 140-144 (1983). Some 19 States have codified the 
common-law rule,14 though in two of these the courts have 
significantly limited the statute.15 Four States, though with-
out a relevant statute, apparently retain the common-law 
rule.16 Two States have adopted the Model Penal Code’s 

14 Ala. Code §13A-3-27 (1982); Ark. Stat. Ann. §41-510 (1977); Cal. 
Penal Code Ann. § 196 (West 1970); Conn. Gen. Stat. § 53a-22 (1972); Fla. 
Stat. § 776.05 (1983); Idaho Code § 19-610 (1979); Ind. Code § 35-41-3-3 
(1982); Kan. Stat. Ann. § 21-3215 (1981); Miss. Code Ann. § 97-3-15(d) 
(Supp. 1984); Mo. Rev. Stat. §563.046 (1979); Nev. Rev. Stat. §200.140 
(1983); N. M. Stat. Ann. §30-2-6 (1984); Okla. Stat., Tit. 21, §732 (1981); 
R. I. Gen. Laws §12-7-9 (1981); S. D. Codified Laws §§22-16-32, 
22-16-33 (1979); Tenn. Code Ann. § 40-7-108 (1982); Wash. Rev. Code 
§ 9A. 16.040(3) (1977). Oregon limits use of deadly force to violent felons, 
but also allows its use against any felon if “necessary.” Ore. Rev. Stat. 
§ 161.239 (1983). Wisconsin’s statute is ambiguous, but should probably 
be added to this list. Wis. Stat. § 939.45(4) (1981-1982) (officer may use 
force necessary for “a reasonable accomplishment of a lawful arrest”). 
But see Clark v. Ziedonis, 368 F. Supp. 544 (ED Wis. 1973), aff’d on other 
grounds, 513 F. 2d 79 (CA7 1975).

15 In California, the police may use deadly force to arrest only if the crime 
for which the arrest is sought was “a forcible and atrocious one which 
threatens death or serious bodily harm,” or there is a substantial risk that 
the person whose arrest is sought will cause death or serious bodily harm if 
apprehension is delayed. Kortum v. Alkire, 69 Cal. App. 3d 325, 333, 138 
Cal. Rptr. 26, 30-31 (1977). See also People v. Ceballos, 12 Cal. 3d 470, 
476-484, 526 P. 2d 241, 245-250 (1974); Long Beach Police Officers Assn. v. 
Long Beach, 61 Cal. App. 3d 364, 373-374, 132 Cal. Rptr. 348, 353-354 
(1976). In Indiana, deadly force may be used only to prevent injury, the 
imminent danger of injury or force, or the threat of force. It is not permit-
ted simply to prevent escape. Rose v. State, 431 N. E. 2d 521 (Ind. App. 
1982).

16 These are Michigan, Ohio, Virginia, and West Virginia. Werner v. 
Hartfelder, 113 Mich. App. 747, 318 N. W. 2d 825 (1982); State v. Foster, 
60 Ohio Mise. 46, 59-66, 396 N. E. 2d 246, 255-258 (Com. Pl. 1979) (citing 
cases); Berry v. Hamman, 203 Va. 596, 125 S. E. 2d 851 (1962); Thompson 
v. Norfolk & W. R. Co., 116 W. Va. 705, 711-712, 182 S. E. 880, 883-884 
(1935).
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provision verbatim.17 Eighteen others allow, in slightly vary-
ing language, the use of deadly force only if the suspect has 
committed a felony involving the use or threat of physical or 
deadly force, or is escaping with a deadly weapon, or is likely to 
endanger life or inflict serious physical injury if not arrested.18 
Louisiana and Vermont, though without statutes or case law on 
point, do forbid the use of deadly force to prevent any but 
violent felonies.19 The remaining States either have no rele-
vant statute or case law, or have positions that are unclear.20

17 Haw. Rev. Stat. §703-307 (1976); Neb. Rev. Stat. §28-1412 (1979). 
Massachusetts probably belongs in this category. Though it once rejected 
distinctions between felonies, Uraneck v. Lima, 359 Mass. 749, 750, 269 
N. E. 2d 670, 671 (1971), it has since adopted the Model Penal Code limita-
tions with regard to private citizens, Commonwealth v. Klein, 372 Mass. 
823, 363 N. E. 2d 1313 (1977), and seems to have extended that decision to 
police officers, Julian v. Randazzo, 380 Mass. 391, 403 N. E. 2d 931 (1980).

18 Alaska Stat. Ann. § 11.81.370(a) (1983); Ariz. Rev. Stat. Ann. § 13-410 
(1978); Colo. Rev. Stat. §18-1-707 (1978); Del. Code Ann., Tit. 11, §467 
(1979) (felony involving physical force and a substantial risk that the sus-
pect will cause death or serious bodily injury or will never be recaptured); 
Ga. Code §16-3-21(a) (1984); Ill. Rev. Stat., ch. 38, IT7-5 (1984); Iowa 
Code § 804.8 (1983) (suspect has used or threatened deadly force in commis-
sion of a felony, or would use deadly force if not caught); Ky. Rev. Stat. 
§ 503.090 (1984) (suspect committed felony involving use or threat of physi-
cal force likely to cause death or serious injury, and is likely to endanger 
life unless apprehended without delay); Me. Rev. Stat. Ann., Tit. 17-A, 
§ 107 (1983) (commentary notes that deadly force may be used only “where 
the person to be arrested poses a threat to human life”); Minn. Stat. 
§609.066 (1984); N. H. Rev. Stat. Ann. §627:5(11) (Supp. 1983); N. J. 
Stat. Ann. §2C-3-7 (West 1982); N. Y. Penal Law §35.30 (McKinney 
Supp. 1984-1985); N. C. Gen. Stat. § 15A-401 (1983); N. D. Cent. Code 
§ 12.1-05-07.2.d (1976); 18 Pa. Cons. Stat. §508 (1982); Tex. Penal Code 
Ann. § 9.51(c) (1974); Utah Code Ann. §76-2-404 (1978).

19See La. Rev. Stat. Ann. § 14:20(2) (West 1974); Vt. Stat. Ann., Tit. 13, 
§ 2305 (1974 and Supp. 1984). A Federal District Court has interpreted 
the Louisiana statute to limit the use of deadly force against fleeing sus-
pects to situations where “life itself is endangered or great bodily harm is 
threatened.” Sauls v. Hutto, 304 F. Supp. 124, 132 (ED La. 1969).

20 These are Maryland, Montana, South Carolina, and Wyoming. A 
Maryland appellate court has indicated, however, that deadly force may 
not be used against a felon who “was in the process of fleeing and, at the 
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It cannot be said that there is a constant or overwhelming 
trend away from the common-law rule. In recent years, 
some States have reviewed their laws and expressly rejected 
abandonment of the common-law rule.* 21 Nonetheless, the 
long-term movement has been away from the rule that 
deadly force may be used against any fleeing felon, and that 
remains the rule in less than half the States.

This trend is more evident and impressive when viewed in 
light of the policies adopted by the police departments them-
selves. Overwhelmingly, these are more restrictive than 
the common-law rule. C. Milton, J. Halleck, J. Lardner, & 
G. Abrecht, Police Use of Deadly Force 45-46 (1977). The 
Federal Bureau of Investigation and the New York City Po-
lice Department, for example, both forbid the use of firearms 
except when necessary to prevent death or grievous bodily 
harm. Id., at 40-41; App. 83. For accreditation by the 
Commission on Accreditation for Law Enforcement Agen-
cies, a department must restrict the use of deadly force to 
situations where “the officer reasonably believes that the 
action is in defense of human life ... or in defense of any 
person in immediate danger of serious physical injury.” 
Commission on Accreditation for Law Enforcement Agen-
cies, Inc., Standards for Law Enforcement Agencies 1-2 
(1983) (italics deleted). A 1974 study reported that the po-
lice department regulations in a majority of the large cities of 
the United States allowed the firing of a weapon only when a

time, presented no immediate danger to . . . anyone . . . .” Giant Food, 
Inc. v. Scherry, 51 Md. App. 586, 589, 596, 444 A. 2d 483, 486, 489 (1982).

21 In adopting its current statute in 1979, for example, Alabama expressly 
chose the common-law rule over more restrictive provisions. Ala. Code 
§ 13A-3-27, Commentary, pp. 67-63 (1982). Missouri likewise considered 
but rejected a proposal akin to the Model Penal Code rule. See Mattis v. 
Schnarr, 547 F. 2d 1007, 1022 (CAS 1976) (Gibson, C. J., dissenting), va-
cated as moot sub nom. Ashcroft v. Mattis, 431 U. S. 171 (1977). Idaho, 
whose current statute codifies the common-law rule, adopted the Model 
Penal Code in 1971, but abandoned it in 1972.
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felon presented a threat of death or serious bodily harm. 
Boston Police Department, Planning & Research Division, 
The Use of Deadly Force by Boston Police Personnel (1974), 
cited in Mattis v. Schnarr, 547 F. 2d 1007, 1016, n. 19 (CA8 
1976), vacated as moot sub nom. Ashcroft v. Mattis, 431 
U. S. 171 (1977). Overall, only 7.5% of departmental and 
municipal policies explicitly permit the use of deadly force 
against any felon; 86.8% explicitly do not. K. Matulia, A 
Balance of Forces: A Report of the International Association 
of Chiefs of Police 161 (1982) (table). See also Record 
1108-1368 (written policies of 44 departments). See gener-
ally W. Geller & K. Karales, Split-Second Decisions 33-42 
(1981); Brief for Police Foundation et al. as Amici Curiae. 
In light of the rules adopted by those who must actually 
administer them, the older and fading common-law view is a 
dubious indicium of the constitutionality of the Tennessee 
statute now before us.

D
Actual departmental policies are important for an addi-

tional reason. We would hesitate to declare a police practice 
of long standing “unreasonable” if doing so would severely 
hamper effective law enforcement. But the indications are 
to the contrary. There has been no suggestion that crime 
has worsened in any way in jurisdictions that have adopted, 
by legislation or departmental policy, rules similar to that an-
nounced today. Amici note that “[a]fter extensive research 
and consideration, [they] have concluded that laws permit-
ting police officers to use deadly force to apprehend unarmed, 
non-violent fleeing felony suspects actually do not protect 
citizens or law enforcement officers, do not deter crime or 
alleviate problems caused by crime, and do not improve the 
crime-fighting ability of law enforcement agencies.” Id., at 
11. The submission is that the obvious state interests in 
apprehension are not sufficiently served to warrant the use 
of lethal weapons against all fleeing felons. See supra, at 
10-11, and n. 10.
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Nor do we agree with petitioners and appellant that the 
rule we have adopted requires the police to make impossible, 
split-second evaluations of unknowable facts. See Brief for 
Petitioners 25; Brief for Appellant 11. We do not deny the 
practical difficulties of attempting to assess the suspect’s dan-
gerousness. However, similarly difficult judgments must be 
made by the police in equally uncertain circumstances. See, 
e. g., Terry v. Ohio, 392 U. S., at 20, 27. Nor is there any 
indication that in States that allow the use of deadly force 
only against dangerous suspects, see nn. 15, 17-19, supra, 
the standard has been difficult to apply or has led to a rash of 
litigation involving inappropriate second-guessing of police 
officers’ split-second decisions. Moreover, the highly tech-
nical felony/misdemeanor distinction is equally, if not more, 
difficult to apply in the field. An officer is in no position 
to know, for example, the precise value of property stolen, 
or whether the crime was a first or second offense. Finally, 
as noted above, this claim must be viewed with suspicion in 
light of the similar self-imposed limitations of so many police 
departments.

IV
The District Court concluded that Hymon was justified in 

shooting Garner because state law allows, and the Federal 
Constitution does not forbid, the use of deadly force to pre-
vent the escape of a fleeing felony suspect if no alternative 
means of apprehension is available. See App. to Pet. for 
Cert. A9-A11, A38. This conclusion made a determination 
of Garner’s apparent dangerousness unnecessary. The court 
did find, however, that Garner appeared to be unarmed, 
though Hymon could not be certain that was the case. Id., 
at A4, A23. See also App. 41, 56; Record 219. Restated in 
Fourth Amendment terms, this means Hymon had no articu-
lable basis to think Gamer was armed.

In reversing, the Court of Appeals accepted the District 
Court’s factual conclusions and held that “the facts, as found, 
did not justify the use of deadly force.” 710 F. 2d, at 246.
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We agree. Officer Hymon could not reasonably have be-
lieved that Garner—young, slight, and unarmed—posed any 
threat. Indeed, Hymon never attempted to justify his ac-
tions on any basis other than the need to prevent an escape. 
The District Court stated in passing that “[t]he facts of this 
case did not indicate to Officer Hymon that Gamer was ‘non- 
dangerous.’” App. to Pet. for Cert. A34. This conclusion 
is not explained, and seems to be based solely on the fact 
that Gamer had broken into a house at night. However, the 
fact that Gamer was a suspected burglar could not, with-
out regard to the other circumstances, automatically justify 
the use of deadly force. Hymon did not have probable cause 
to believe that Garner, whom he correctly believed to be un-
armed, posed any physical danger to himself or others.

The dissent argues that the shooting was justified by the 
fact that Officer Hymon had probable cause to believe that 
Gamer had committed a nighttime burglary. Post, at 29, 
32. While we agree that burglary is a serious crime, we can-
not agree that it is so dangerous as automatically to justify the 
use of deadly force. The FBI classifies burglary as a “prop-
erty” rather than a “violent” crime. See Federal Bureau of 
Investigation, Uniform Crime Reports, Crime in the United 
States 1 (1984).22 Although the armed burglar would present 
a different situation, the fact that an unarmed suspect has 
broken into a dwelling at night does not automatically mean he 
is physically dangerous. This case demonstrates as much. 
See also Solem v. Helm, 463 U. S. 277, 296-297, and nn. 22- 
23 (1983). In fact, the available statistics demonstrate that 
burglaries only rarely involve physical violence. During the 
10-year period from 1973-1982, only 3.8% of all burglaries 
involved violent crime. Bureau of Justice Statistics, House-

22 In a recent report, the Department of Corrections of the District of 
Columbia also noted that “there is nothing inherently dangerous or violent 
about the offense,” which is a crime against property. D. C. Department 
of Corrections, Prisoner Screening Project 2 (1985).
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hold Burglary 4 (1985).23 See also T. Reppetto, Residential 
Crime 17, 105 (1974); Conklin & Bittner, Burglary in a Sub-
urb, 11 Criminology 208, 214 (1973).

V
We wish to make clear what our holding means in the con-

text of this case. The complaint has been dismissed as to all 
the individual defendants. The State is a party only by vir-
tue of 28 U. S. C. § 2403(b) and is not subject to liability. 
The possible liability of the remaining defendants—the Police 
Department and the city of Memphis—hinges on Monell v. 
New York City Dept, of Social Services, 436 U. S. 658 (1978), 
and is left for remand. We hold that the statute is invalid 
insofar as it purported to give Hymon the authority to act as 
he did. As for the policy of the Police Department, the ab-
sence of any discussion of this issue by the courts below, and 
the uncertain state of the record, preclude any consideration 
of its validity.

The judgment of the Court of Appeals is affirmed, and the 
case is remanded for further proceedings consistent with this 
opinion.

So ordered.

Justi ce  O’Connor , with whom The  Chief  Just ice  and 
Justi ce  Rehnq uis t  join, dissenting.

The Court today holds that the Fourth Amendment prohib-
its a police officer from using deadly force as a last resort to 

23 The dissent points out that three-fifths of all rapes in the home, three- 
fifths of all home robberies, and about a third of home assaults are commit-
ted by burglars. Post, at 26-27. These figures mean only that if one 
knows that a suspect committed a rape in the home, there is a good chance 
that the suspect is also a burglar. That has nothing to do with the ques-
tion here, which is whether the fact that someone has committed a bur-
glary indicates that he has committed, or might commit, a violent crime.

The dissent also points out that this 3.8% adds up to 2.8 million violent 
crimes over a 10-year period, as if to imply that today’s holding will let 
loose 2.8 million violent burglars. The relevant universe is, of course, far 
smaller. At issue is only that tiny fraction of cases where violence has 



TENNESSEE v. GARNER 23

1 O’Conn or , J., dissenting

apprehend a criminal suspect who refuses to halt when flee-
ing the scene of a nighttime burglary. This conclusion rests 
on the majority’s balancing of the interests of the suspect and 
the public interest in effective law enforcement. Ante, at 8. 
Notwithstanding the venerable common-law rule authorizing 
the use of deadly force if necessary to apprehend a fleeing 
felon, and continued acceptance of this rule by nearly half the 
States, ante, at 14, 16-17, the majority concludes that Ten-
nessee’s statute is unconstitutional inasmuch as it allows the 
use of such force to apprehend a burglary suspect who is not 
obviously armed or otherwise dangerous. Although the cir-
cumstances of this case are unquestionably tragic and unfor-
tunate, our constitutional holdings must be sensitive both to 
the history of the Fourth Amendment and to the general 
implications of the Court’s reasoning. By disregarding the 
serious and dangerous nature of residential burglaries and 
the longstanding practice of many States, the Court effec-
tively creates a Fourth Amendment right allowing a burglary 
suspect to flee unimpeded from a police officer who has prob-
able cause to arrest, who has ordered the suspect to halt, and 
who has no means short of firing his weapon to prevent 
escape. I do not believe that the Fourth Amendment sup-
ports such a right, and I accordingly dissent.

I
The facts below warrant brief review because they high-

light the difficult, split-second decisions police officers must 
make in these circumstances. Memphis Police Officers 
Elton Hymon and Leslie Wright responded to a late-night 
call that a burglary was in progress at a private residence. 
When the officers arrived at the scene, the caller said that 
“they” were breaking into the house next door. App. in 
No. 81-5605 (CA6), p. 207. The officers found the residence 
had been forcibly entered through a window and saw lights 

taken place and an officer who has no other means of apprehending the 
suspect is unaware of its occurrence.
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on inside the house. Officer Hymon testified that when 
he saw the broken window he realized “that something was 
wrong inside,” id., at 656, but that he could not deter-
mine whether anyone—either a burglar or a member of the 
household—was within the residence. Id., at 209. As Offi-
cer Hymon walked behind the house, he heard a door slam. 
He saw Edward Eugene Gamer run away from the house 
through the dark and cluttered backyard. Gamer crouched 
next to a 6-foot-high fence. Officer Hymon thought Gamer 
was an adult and was unsure whether Garner was armed 
because Hymon “had no idea what was in the hand [that he 
could not see] or what he might have had on his person.” 
Id., at 658-659. In fact, Gamer was 15 years old and 
unarmed. Hymon also did not know whether accomplices 
remained inside the house. Id., at 657. The officer identi-
fied himself as a police officer and ordered Gamer to halt. 
Gamer paused briefly and then sprang to the top of the fence. 
Believing that Gamer would escape if he climbed over the 
fence, Hymon fired his revolver and mortally wounded the 
suspected burglar.

Appellee-respondent, the deceased’s father, filed a 42 
U. S. C. § 1983 action in federal court against Hymon, the 
city of Memphis, and other defendants, for asserted viola-
tions of Garner’s constitutional rights. The District Court 
for the Western District of Tennessee held that Officer 
Hymon’s actions were justified by a Tennessee statute that 
authorizes a police officer to “use all the necessary means to 
effect the arrest,” if “after notice of the intention to arrest 
the defendant, he either flee or forcibly resist.” Tenn. Code 
Ann. §40-7-108 (1982). As constmed by the Tennessee 
courts, this statute allows the use of deadly force only if a 
police officer has probable cause to believe that a person has 
committed a felony, the officer warns the person that he in-
tends to arrest him, and the officer reasonably believes that 
no means less than such force will prevent the escape. See, 
e. g., Johnson v. State, 173 Tenn. 134, 114 S. W. 2d 819 
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(1938). The District Court held that the Tennessee statute 
is constitutional and that Hymon’s actions as authorized by 
that statute did not violate Gamer’s constitutional rights. 
The Court of Appeals for the Sixth Circuit reversed on the 
grounds that the Tennessee statute “authorizing the killing 
of an unarmed, nonviolent fleeing felon by police in order to 
prevent escape” violates the Fourth Amendment and the Due 
Process Clause of the Fourteenth Amendment. 710 F. 2d 
240, 244 (1983).

The Court affirms on the ground that application of the 
Tennessee statute to authorize Officer Hymon’s use of deadly 
force constituted an unreasonable seizure in violation of the 
Fourth Amendment. The precise issue before the Court 
deserves emphasis, because both the decision below and the 
majority obscure what must be decided in this case. The 
issue is not the constitutional validity of the Tennessee stat-
ute on its face or as applied to some hypothetical set of facts. 
Instead, the issue is whether the use of deadly force by 
Officer Hymon under the circumstances of this case violated 
Gamer’s constitutional rights. Thus, the majority’s asser-
tion that a police officer who has probable cause to seize a 
suspect “may not always do so by killing him,” ante, at 9, is 
unexceptionable but also of little relevance to the question 
presented here. The same is true of the rhetorically stirring 
statement that “[t]he use of deadly force to prevent the es-
cape of all felony suspects, whatever the circumstances, is 
constitutionally unreasonable.” Ante, at 11. The question 
we must address is whether the Constitution allows the use 
of such force to apprehend a suspect who resists arrest by 
attempting to flee the scene of a nighttime burglary of a 
residence.

II
For purposes of Fourth Amendment analysis, I agree with 

the Court that Officer Hymon “seized” Gamer by shooting 
him. Whether that seizure was reasonable and therefore 
permitted by the Fourth Amendment requires a careful bal-
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ancing of the important public interest in crime prevention 
and detection and the nature and quality of the intrusion 
upon legitimate interests of the individual. United States v. 
Place, 462 U. S. 696, 703 (1983). In striking this balance 
here, it is crucial to acknowledge that police use of deadly 
force to apprehend a fleeing criminal suspect falls within the 
“rubric of police conduct . . . necessarily [involving] swift 
action predicated upon the on-the-spot observations of the 
officer on the beat.” Terry v. Ohio, 392 U. S. 1, 20 (1968). 
The clarity of hindsight cannot provide the standard for judg-
ing the reasonableness of police decisions made in uncertain 
and often dangerous circumstances. Moreover, I am far 
more reluctant than is the Court to conclude that the Fourth 
Amendment proscribes a police practice that was accepted at 
the time of the adoption of the Bill of Rights and has contin-
ued to receive the support of many state legislatures. Al-
though the Court has recognized that the requirements of the 
Fourth Amendment must respond to the reality of social and 
technological change, fidelity to the notion of constitutional— 
as opposed to purely judicial—limits on governmental action 
requires us to impose a heavy burden on those who claim that 
practices accepted when the Fourth Amendment was adopted 
are now constitutionally impermissible. See, e. g., United 
States v. Watson, 423 U. S. 411, 416-421 (1976); Carroll v. 
United States, 267 U. S. 132, 149-153 (1925). Cf. United 
States v. Villamonte-Marquez, 462 U. S. 579, 585 (1983) (not-
ing “impressive historical pedigree” of statute challenged 
under Fourth Amendment).

The public interest involved in the use of deadly force as a 
last resort to apprehend a fleeing burglary suspect relates 
primarily to the serious nature of the crime. Household 
burglaries not only represent the illegal entry into a person’s 
home, but also “pos[e] real risk of serious harm to others.” 
Solem v. Helm, 463 U. S. 277, 315-316 (1983) (Bur ger , 
C. J., dissenting). According to recent Department of 
Justice statistics, “[t]hree-fifths of all rapes in the home, 
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three-fifths of all home robberies, and about a third of home 
aggravated and simple assaults are committed by burglars.” 
Bureau of Justice Statistics Bulletin, Household Burglary 1 
(January 1985). During the period 1973-1982, 2.8 million 
such violent crimes were committed in the course of burglar-
ies. Ibid. Victims of a forcible intrusion into their home 
by a nighttime prowler will find little consolation in the 
majority’s confident assertion that “burglaries only rarely 
involve physical violence.” Ante, at 21. Moreover, even 
if a particular burglary, when viewed in retrospect, does not 
involve physical harm to others, the “harsh potentialities for 
violence” inherent in the forced entry into a home preclude 
characterization of the crime as “innocuous, inconsequential, 
minor, or ‘nonviolent.’” Solem v. Helm, supra, at 316 
(Burg er , C. J., dissenting). See also Restatement of Torts 
§131, Comment g (1934) (burglary is among felonies that 
normally cause or threaten death or serious bodily harm); 
R. Perkins & R. Boyce, Criminal Law 1110 (3d ed. 1982) 
(burglary is dangerous felony that creates unreasonable risk 
of great personal harm).

Because burglary is a serious and dangerous felony, the 
public interest in the prevention and detection of the crime is 
of compelling importance. Where a police officer has proba-
ble cause to arrest a suspected burglar, the use of deadly 
force as a last resort might well be the only means of appre-
hending the suspect. With respect to a particular burglary, 
subsequent investigation simply cannot represent a substi-
tute for immediate apprehension of the criminal suspect at 
the scene. See President’s Commission on Law Enforce-
ment and Administration of Justice, Task Force Report: The 
Challenge of Crime in a Free Society 97 (1967). Indeed, the 
Captain of the Memphis Police Department testified that in 
his city, if apprehension is not immediate, it is likely that 
the suspect will not be caught. App. in No. 81-5605 (CA6), 
p. 334. Although some law enforcement agencies may choose 
to assume the risk that a criminal will remain at large, the 
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Tennessee statute reflects a legislative determination that 
the use of deadly force in prescribed circumstances will serve 
generally to protect the public. Such statutes assist the 
police in apprehending suspected perpetrators of serious 
crimes and provide notice that a lawful police order to stop 
and submit to arrest may not be ignored with impunity. See, 
e. g., Wiley v. Memphis Police Department, 548 F. 2d 1247, 
1252-1253 (CA6), cert, denied, 434 U. S. 822 (1977); Jones 
v. Marshall, 528 F. 2d 132, 142 (CA2 1975).

The Court unconvincingly dismisses the general deter-
rence effects by stating that “the presently available evi-
dence does not support [the] thesis” that the threat of force 
discourages escape and that “there is a substantial basis for 
doubting that the use of such force is an essential attribute 
to the arrest power in all felony cases.” Ante, at 10, 11. 
There is no question that the effectiveness of police use of 
deadly force is arguable and that many States or individual 
police departments have decided not to authorize it in cir-
cumstances similar to those presented here. But it should 
go without saying that the effectiveness or popularity of a 
particular police practice does not determine its constitution-
ality. Cf. Spaziano v. Florida, 468 U. S. 447, 464 (1984) 
(“The Eighth Amendment is not violated every time a State 
reaches a conclusion different from a majority of its sisters 
over how best to administer its criminal laws”). Moreover, 
the fact that police conduct pursuant to a state statute is chal-
lenged on constitutional grounds does not impose a burden 
on the State to produce social science statistics or to dispel 
any possible doubts about the necessity of the conduct. This 
observation, I believe, has particular force where the chal-
lenged practice both predates enactment of the Bill of Rights 
and continues to be accepted by a substantial number of the 
States.

Against the strong public interests justifying the conduct 
at issue here must be weighed the individual interests 
implicated in the use of deadly force by police officers. The 
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majority declares that “[t]he suspect’s fundamental interest 
in his own life need not be elaborated upon.” Ante, at 9. 
This blithe assertion hardly provides an adequate substitute 
for the majority’s failure to acknowledge the distinctive man-
ner in which the suspect’s interest in his life is even exposed 
to risk. For purposes of this case, we must recall that the 
police officer, in the course of investigating a nighttime bur-
glary, had reasonable cause to arrest the suspect and ordered 
him to halt. The officer’s use of force resulted because the 
suspected burglar refused to heed this command and the 
officer reasonably believed that there was no means short of 
firing his weapon to apprehend the suspect. Without ques-
tioning the importance of a person’s interest in his life, I do 
not think this interest encompasses a right to flee unimpeded 
from the scene of a burglary. Cf. Pay ton v. New York, 445 
U. S. 573, 617, n. 14 (1980) (White , J., dissenting) (“[T]he 
policeman’s hands should not be tied merely because of the 
possibility that the suspect will fail to cooperate with legiti-
mate actions by law enforcement personnel”). The legiti-
mate interests of the suspect in these circumstances are 
adequately accommodated by the Tennessee statute: to avoid 
the use of deadly force and the consequent risk to his life, the 
suspect need merely obey the valid order to halt.

A proper balancing of the interests involved suggests that 
use of deadly force as a last resort to apprehend a criminal 
suspect fleeing from the scene of a nighttime burglary is not 
unreasonable within the meaning of the Fourth Amendment. 
Admittedly, the events giving rise to this case are in ret-
rospect deeply regrettable. No one can view the death of 
an unarmed and apparently nonviolent 15-year-old without 
sorrow, much less disapproval. Nonetheless, the reason-
ableness of Officer Hymon’s conduct for purposes of the 
Fourth Amendment cannot be evaluated by what later ap-
pears to have been a preferable course of police action. The 
officer pursued a suspect in the darkened backyard of a house 
that from all indications had just been burglarized. The 
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police officer was not certain whether the suspect was alone 
or unarmed; nor did he know what had transpired inside the 
house. He ordered the suspect to halt, and when the sus-
pect refused to obey and attempted to flee into the night, the 
officer fired his weapon to prevent escape. The reasonable-
ness of this action for purposes of the Fourth Amendment is 
not determined by the unfortunate nature of this particular 
case; instead, the question is whether it is constitutionally 
impermissible for police officers, as a last resort, to shoot a 
burglary suspect fleeing the scene of the crime.

Because I reject the Fourth Amendment reasoning of the 
majority and the Court of Appeals, I briefly note that no other 
constitutional provision supports the decision below. In ad-
dition to his Fourth Amendment claim, appellee-respondent 
also alleged violations of due process, the Sixth Amendment 
right to trial by jury, and the Eighth Amendment proscription 
of cruel and unusual punishment. These arguments were 
rejected by the District Court and, except for the due process 
claim, not addressed by the Court of Appeals. With respect 
to due process, the Court of Appeals reasoned that statutes 
affecting the fundamental interest in life must be “narrowly 
drawn to express only the legitimate state interests at 
stake.” 710 F. 2d, at 245. The Court of Appeals concluded 
that a statute allowing police use of deadly force is narrowly 
drawn and therefore constitutional only if the use of such 
force is limited to situations in which the suspect poses an 
immediate threat to others. Id., at 246-247. Whatever the 
validity of Tennessee’s statute in other contexts, I cannot 
agree that its application in this case resulted in a deprivation 
“without due process of law.” Cf. Baker v. McCollan, 443 
U. S. 137, 144-145 (1979). Nor do I believe that a criminal 
suspect who is shot while trying to avoid apprehension has 
a cognizable claim of a deprivation of his Sixth Amendment 
right to trial by jury. See Cunningham v. Ellington, 323 
F. Supp. 1072, 1075-1076 (WD Tenn. 1971) (three-judge 
court). Finally, because there is no indication that the use 
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of deadly force was intended to punish rather than to capture 
the suspect, there is no valid claim under the Eighth Amend-
ment. See Bell v. Wolfish, 441 U. S. 520, 538-539 (1979). 
Accordingly, I conclude that the District Court properly 
entered judgment against appellee-respondent, and I would 
reverse the decision of the Court of Appeals.

Ill
Even if I agreed that the Fourth Amendment was violated 

under the circumstances of this case, I would be unable to 
join the Court’s opinion. The Court holds that deadly force 
may be used only if the suspect “threatens the officer with a 
weapon or there is probable cause to believe that he has com-
mitted a crime involving the infliction or threatened infliction 
of serious physical harm.” Ante, at 11. The Court ignores 
the more general implications of its reasoning. Relying on 
the Fourth Amendment, the majority asserts that it is con-
stitutionally unreasonable to use deadly force against fleeing 
criminal suspects who do not appear to pose a threat of seri-
ous physical harm to others. Ibid. By declining to limit 
its holding to the use of firearms, the Court unnecessarily 
implies that the Fourth Amendment constrains the use of 
any police practice that is potentially lethal, no matter how 
remote the risk. Cf. Los Angeles v. Lyons, 461 U. S. 95 
(1983).

Although it is unclear from the language of the opinion, I 
assume that the majority intends the word “use” to include 
only those circumstances in which the suspect is actually 
apprehended. Absent apprehension of the suspect, there is 
no “seizure” for Fourth Amendment purposes. I doubt that 
the Court intends to allow criminal suspects who successfully 
escape to return later with §1983 claims against officers 
who used, albeit unsuccessfully, deadly force in their futile 
attempt to capture the fleeing suspect. The Court’s opinion, 
despite its broad language, actually decides only that the 
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shooting of a fleeing burglary suspect who was in fact neither 
armed nor dangerous can support a § 1983 action.

The Court’s silence on critical factors in the decision to 
use deadly force simply invites second-guessing of difficult 
police decisions that must be made quickly in the most trying 
of circumstances. Cf. Payton v. New York, 445 U. S., at 
619 (White , J., dissenting). Police are given no guidance 
for determining which objects, among an array of potentially 
lethal weapons ranging from guns to knives to baseball bats 
to rope, will justify the use of deadly force. The Court also 
declines to outline the additional factors necessary to provide 
“probable cause” for believing that a suspect “poses a signifi-
cant threat of death or serious physical injury,” ante, at 3, 
when the officer has probable cause to arrest and the suspect 
refuses to obey an order to halt. But even if it were appro-
priate in this case to limit the use of deadly force to that 
ambiguous class of suspects, I believe the class should include 
nighttime residential burglars who resist arrest by attempt-
ing to flee the scene of the crime. We can expect an esca-
lating volume of litigation as the lower courts struggle to 
determine if a police officer’s split-second decision to shoot 
was justified by the danger posed by a particular object and 
other facts related to the crime. Thus, the majority opinion 
portends a burgeoning area of Fourth Amendment doctrine 
concerning the circumstances in which police officers can 
reasonably employ deadly force.

IV
The Court’s opinion sweeps broadly to adopt an entirely 

new standard for the constitutionality of the use of deadly 
force to apprehend fleeing felons. Thus, the Court “lightly 
brushe[s] aside,” Payton n . New York, supra, at 600, 
a longstanding police practice that predates the Fourth 
Amendment and continues to receive the approval of nearly 
half of the state legislatures. I cannot accept the majority’s 
creation of a constitutional right to flight for burglary sus-
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pects seeking to avoid capture at the scene of the crime. 
Whatever the constitutional limits on police use of deadly 
force in order to apprehend a fleeing felon, I do not believe 
they are exceeded in a case in which a police officer has prob-
able cause to arrest a suspect at the scene of a residential 
burglary, orders the suspect to halt, and then fires his 
weapon as a last resort to prevent the suspect’s escape into 
the night. I respectfully dissent.
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TOWN OF HALLIE et  al . v . CITY OF EAU CLAIRE

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SEVENTH CIRCUIT

No. 82-1832. Argued November 26, 1984—Decided March 27, 1985

Petitioners, unincorporated townships located in Wisconsin adjacent to 
respondent city, filed suit against respondent in Federal District Court, 
alleging that petitioners were potential competitors of respondent in the 
collection and transportation of sewage, and that respondent had vio-
lated the Sherman Act by acquiring a monopoly over the provision of 
sewage treatment services in the area and by tying the provision of such 
services to the provision of sewage collection and transportation serv-
ices. Respondent refused to supply sewage treatment services to peti-
tioners, but supplied the services to individual landowners in petitioners’ 
areas if a majority of the individuals in the area voted by referendum 
election to have their homes annexed by respondent and to use its 
sewage collection and transportation services. The District Court dis-
missed the complaint, finding, inter alia, that Wisconsin statutes regu-
lating the municipal provision of sewage services expressed a clear state 
policy to replace competition with regulation. The court concluded that 
respondent’s allegedly anticompetitive conduct fell within the “state 
action” exemption to the federal antitrust laws established by Parker v. 
Brown, 317 U. S. 341. The Court of Appeals affirmed.

Held: Respondent’s anticompetitive activities are protected by the state 
action exemption to the federal antitrust laws. Pp. 38-47.

(a) Before a municipality may claim the protection of the state action 
exemption, it must demonstrate that it is engaging in the challenged ac-
tivity pursuant to a “clearly articulated” state policy. Lafayette v. 
Louisiana Power & Light Co., 435 U. S. 389. Pp. 38-40.

(b) Wisconsin statutes grant authority to cities to construct and main-
tain sewage systems, to describe the district to be served, and to refuse 
to serve unannexed areas. The statutes are not merely neutral on state 
policy but, instead, clearly contemplate that a city may engage in anti-
competitive conduct. To pass the “clear articulation” test, the legisla-
ture need not expressly state in a statute or the legislative history that it 
intends for the delegated action to have anticompetitive effects. The 
Wisconsin statutes evidence a clearly articulated state policy to displace 
competition with regulation in the area of municipal provision of sewage 
services. Pp. 40-44.
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(c) The “clear articulation” requirement of the state action test does 
not require that respondent show that the State “compelled” it to act. 
Although compulsion affirmatively expressed may be the best evidence 
of state policy, it is by no means a prerequisite to a finding that a munici-
pality acted pursuant to clearly articulated state policy. Cantor v. 
Detroit Edison Co., 428 U. S. 579, and Goldfarb v. Virginia State Bar, 
421 U. S. 773, distinguished. Pp. 45-46.

(d) Active state supervision of anticompetitive conduct is not a pre-
requisite to exemption from the antitrust laws where the actor is a 
municipality rather than a private party. The requirement of active 
state supervision serves essentially the evidentiary function of ensuring 
that the actor is engaging in the challenged conduct pursuant to state 
policy. Where the actor is a municipality rather than a private party, 
there is little or no danger that it is involved in a private price-fixing 
arrangement. The danger that a municipality will seek to further purely 
parochial public interests at the expense of more overriding state goals is 
minimal, because of the requirement that the municipality act pursuant 
to a clearly articulated state policy. Pp. 46-47.

700 F. 2d 376, affirmed.

Powe ll , J., delivered the opinion for a unanimous Court.

John J. Covelli argued the cause for petitioners. With 
him on the briefs was Michael P. May.

Frederick W. Fischer argued the cause and filed a brief 
for respondent.*

*Ronald A. Zumbrun and Robert K. Best filed a brief for the Pacific 
Legal Foundation as amicus curiae urging reversal.

Briefs of amici curiae urging affirmance were filed for the United States 
by Solicitor General Lee, Assistant Attorney General McGrath, Deputy 
Solicitor General Wallace, Deputy Assistant Attorney General Rule, Car-
ter G. Phillips, Catherine G. O’Sullivan, and Nancy C. Garrison; for the 
State of Illinois et al. by Neil F. Hartigan, Attorney General of Illinois, 
Robert E. Davy, Thomas J. DeMay, Linley E. Pearson, Attorney General 
of Indiana, Frank A. Baldwin, Deputy Attorney General, Bronson C. La 
Follette, Attorney General of Wisconsin, and Michael L. Zaleski, Assist-
ant Attorney General; for the Commonwealth of Virginia et al. by Gerald L. 
Baliles, Attorney General of Virginia, Elizabeths. Lacy, Deputy Attorney 
General, Craig Thomas Merritt, Assistant Attorney General, Joseph I. 
Lieberman, Attorney General of Connecticut, Robert M. Langer, Assistant
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Just ice  Powell  delivered the opinion of the Court.
This case presents the question whether a municipality’s 

anticompetitive activities are protected by the state action 
exemption to the federal antitrust laws established by Parker 
v. Brown, 317 U. S. 341 (1943), when the activities are 
authorized, but not compelled, by the State, and the State 
does not actively supervise the anticompetitive conduct.

I
Petitioners—Town of Hallie, Town of Seymour, Town of 

Union, and Town of Washington (the Towns)—are four Wis-
consin unincorporated townships located adjacent to respond-
ent, the City of Eau Claire (the City). Town of Hallie is 
located in Chippewa County, and the other three towns are 
located in Eau Claire County.* 1 The Towns filed suit against 
the City in United States District Court for the Western Dis-
trict of Wisconsin seeking injunctive relief and alleging that 
the City violated the Sherman Act, 15 U. S. C. § 1 et seq., by 
acquiring a monopoly over the provision of sewage treatment 
services in Eau Claire and Chippewa Counties, and by tying 

Attorney General, Hubert H. Humphrey III, Attorney General of Min-
nesota, Stephen P. Kilgriff, Assistant Attorney General, LeRoy S. 
Zimmerman, Attorney General of Pennsylvania, Eugene F. Waye, Dep-
uty Attorney General, Brian McKay, Attorney General of Nevada, David
L. Wilkenson, Attorney General of Utah, and Suzanne M. Baltimore, 
Assistant Attorney General; for the U. S. Conference of Mayors et al. by 
Stephen Chapple, Frederic Lee Ruck, and Ross D. Davis; for the American 
Public Power Association et al. by Carlos C. Smith, Frederick L. Hitch-
cock, Edward D. Meyer, Stanley P. Hebert, John W. Pestle, John D. 
Maddox, June W. Wiener, Clifford D. Pierce, Jr., Donald W. Jones, 
Eugene N. Collins, and Randall L. Nelson; and for the National Insti-
tute of Municipal Law Officers by Roger F. Cutler, Roy D. Bates, George 
Agnost, Benjamin L. Brown, J. Lamar Shelley, John W. Witt, Robert J. 
Alfton, James K. Baker, Clifford D. Pierce, Jr., William H. Taube, Wil-
liam I. Thornton, Jr., Henry W. Underhill, Jr., and Charles S. Rhyne.

David Epstein filed a brief for the American Ambulance Association 
et al. as amici curiae.

1 The City is located in both Eau Claire and Chippewa Counties.



HALLIE v. EAU CLAIRE 37

34 Opinion of the Court

the provision of such services to the provision of sewage 
collection and transportation services.2 Under the Federal 
Water Pollution Control Act, 33 U. S. C. §1251 et seq., the 
City had obtained federal funds to help build a sewage treat-
ment facility within the Eau Claire Service Area, that 
included the Towns; the facility is the only one in the market 
available to the Towns. The City has refused to supply sew-
age treatment services to the Towns. It does supply the 
services to individual landowners in areas of the Towns if a 
majority of the individuals in the area vote by referendum 
election to have their homes annexed by the City, see Wis. 
Stat. §§66.024(4), 144.07(1) (1982), and to use the City’s 
sewage collection and transportation services.

Alleging that they are potential competitors of the City 
in the collection and transportation of sewage, the Towns 
contended in the District Court that the City used its monop-
oly over sewage treatment to gain an unlawful monopoly 
over the provision of sewage collection and transporta-
tion services, in violation of the Sherman Act. They also 
contended that the City’s actions constituted an illegal tying 
arrangement and an unlawful refusal to deal with the Towns.

The District Court ruled for the City. It found that 
Wisconsin’s statutes regulating the municipal provision of 
sewage service expressed a clear state policy to replace com-
petition with regulation. The court also found that the State 
adequately supervised the municipality’s conduct through the 
State’s Department of Natural Resources, that was author-
ized to review municipal decisions concerning provision of 
sewage services and corresponding annexations of land. The 
court concluded that the City’s allegedly anticompetitive con-
duct fell within the state action exemption to the federal 
antitrust laws, as set forth in Community Communications 

2 The complaint also alleged violations of the Federal Water Pollution 
Control Act, 33 U. S. C. § 1251 et seq., and of a common-law duty of a util-
ity to serve. The District Court dismissed these claims, and they are not 
at issue in this Court.
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Co. v. Boulder, 455 U. S. 40 (1982), and Parker v. Brown, 
supra. Accordingly, it dismissed the complaint.

The United States Court of Appeals for the Seventh Cir-
cuit affirmed. 700 F. 2d 376 (1983). It ruled that the Wis-
consin statutes authorized the City to provide sewage serv-
ices and to refuse to provide such services to unincorporated 
areas. The court therefore assumed that the State had 
contemplated that anticompetitive effects might result, and 
concluded that the City’s conduct was thus taken pursuant to 
state authorization within the meaning of Parker n . Brown, 
supra. The court also concluded that in a case such as 
this involving “a local government performing a traditional 
municipal function,” 700 F. 2d, at 384, active state supervi-
sion was unnecessary for Parker immunity to apply. Re-
quiring such supervision as a prerequisite to immunity would 
also be unwise in this situation, the court believed, because it 
would erode traditional concepts of local autonomy and home 
rule that were clearly expressed in the State’s statutes.

We granted certiorari, 467 U. S. 1240 (1984), and now 
affirm.

II
The starting point in any analysis involving the state action 

doctrine is the reasoning of Parker v. Brown. In Parker, 
relying on principles of federalism and state sovereignty, the 
Court refused to construe the Sherman Act as applying to the 
anticompetitive conduct of a State acting through its legisla-
ture. 317 U. S., at 350-351. Rather, it ruled that the Sher-
man Act was intended to prohibit private restraints on trade, 
and it refused to infer an intent to “nullify a state’s control 
over its officers and agents” in activities directed by the leg-
islature. Id., at 351.

Municipalities, on the other hand, are not beyond the 
reach of the antitrust laws by virtue of their status because 
they are not themselves sovereign. Lafayette n . Louisiana 
Power & Light Co., 435 U. S. 389, 412 (1978) (opinion of 
Brenn an , J.). Rather, to obtain exemption, municipalities 
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must demonstrate that their anticompetitive activities were 
authorized by the State “pursuant to state policy to displace 
competition with regulation or monopoly public service.” 
Id., at 413.

The determination that a municipality’s activities consti-
tute state action is not a purely formalistic inquiry; the 
State may not validate a municipality’s anticompetitive con-
duct simply by declaring it to be lawful. Parker v. Brown, 
317 U. S., at 351. On the other hand, in proving that a 
state policy to displace competition exists, the municipality 
need not “be able to point to a specific, detailed legislative 
authorization” in order to assert a successful Parker defense 
to an antitrust suit. 435 U. S., at 415. Rather, Lafayette 
suggested, without deciding the issue, that it would be suf-
ficient to obtain Parker immunity for a municipality to show 
that it acted pursuant to a “clearly articulated and affirma-
tively expressed . . . state policy” that was “actively super-
vised” by the State. 435 U. S., at 410. The plurality 
viewed this approach as desirable because it “preserv[ed] 
to the States their freedom ... to administer state regula-
tory policies free of the inhibitions of the federal antitrust 
laws without at the same time permitting purely parochial 
interests to disrupt the Nation’s free-market goals.” Id., 
at 415-416.

In California Retail Liquor Dealers Assn. v. Midcal 
Aluminum, Inc., 445 U. S. 97 (1980), a unanimous Court ap-
plied the Lafayette two-pronged test to a case in which the 
state action exemption was claimed by a private party.3 In 

3 Midcal was originally brought as a mandamus action seeking an in-
junction against a state agency, the California Department of Alcoholic 
Beverage Control. The State played no role, however, in setting prices or 
reviewing their reasonableness, activities carried out by the private wine 
dealers. 445 U. S., at 100-101. The mere fact that the state agency was 
a named defendant was not sufficient to alter the state action analysis from 
that appropriate to a case involving the state regulation of private anti-
competitive acts. See Southern Motor Carriers Rate Conference, Inc. v. 
United States, post, at 56-57.
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that case, we found no antitrust immunity for California’s 
wine-pricing system. Even though there was a clear legisla-
tive policy to permit resale liquor price maintenance, there 
was no state supervision of the anticompetitive activity. 
Thus, the private wine producers who set resale prices were 
not entitled to the state action exemption. When we again 
addressed the issue of a municipality’s exemption from the 
antitrust laws in Boulder, supra, we declined to accept 
Lafayette’s suggestion that a municipality must show more 
than that a state policy to displace competition exists. We 
held that Colorado’s Home Rule Amendment to its Constitu-
tion, conferring on municipal governments general authority 
to govern local affairs, did not constitute a “clear articula-
tion” of a state policy to authorize anticompetitive conduct 
with respect to the regulation of cable television in the locale. 
Because the city could not meet this requirement of the state 
action test, we declined to decide whether governmental ac-
tion by a municipality must also be actively supervised by the 
State. 455 U. S., at 51-52, n. 14.

It is therefore clear from our cases that before a municipal-
ity will be entitled to the protection of the state action ex-
emption from the antitrust laws, it must demonstrate that it 
is engaging in the challenged activity pursuant to a clearly 
expressed state policy. We have never fully considered, 
however, how clearly a state policy must be articulated for a 
municipality to be able to establish that its anticompetitive 
activity constitutes state action. Moreover, we have ex-
pressly left open the question whether action by a municipal-
ity—like action by a private party—must satisfy the “active 
state supervision” requirement. Boulder, supra, at 51-52, 
n. 14. We consider both of those issues below.

Ill
The City cites several provisions of the Wisconsin code to 

support its claim that its allegedly anticompetitive activity 
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constitutes state action. We therefore examine the statu-
tory structure in some detail.

A
Wisconsin Stat. §62.18(1) (1981-1982) grants authority to 

cities to construct, add to, alter, and repair sewage systems. 
The authority includes the power to “describe with rea-
sonable particularity the district to be [served].” Ibid. 
This grant of authority is supplemented by Wis. Stat. 
§66.069(2)(c) (1981-1982), providing that a city operating a 
public utility

“may by ordinance fix the limits of such service in unin-
corporated areas. Such ordinance shall delineate the 
area within which service will be provided and the 
municipal utility shall have no obligation to serve beyond 
the area so delineated.”

With respect to joint sewage systems, Wis. Stat. § 144.07(1) 
(1981-1982) provides that the State’s Department of Natural 
Resources may require a city’s sewage system to be con-
structed so that other cities, towns, or areas may connect to 
the system, and the Department may order that such connec-
tions be made. Subsection (lm) provides, however, that an 
order by the Department of Natural Resources for the con-
nection of unincorporated territory to a city system shall be 
void if that territory refuses to become annexed to the city.4

B
The Towns contend that these statutory provisions do not 

evidence a state policy to displace competition in the provi-
sion of sewage services because they make no express men-

4 There is no such order of the Department of Natural Resources at 
issue in this case.
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tion of anticompetitive conduct.5 As discussed above, the 
statutes clearly contemplate that a city may engage in anti-
competitive conduct. Such conduct is a foreseeable result of 
empowering the City to refuse to serve unannexed areas. It 
is not necessary, as the Towns contend, for the state legisla-
ture to have stated explicitly that it expected the City to 
engage in conduct that would have anticompetitive effects. 
Applying the analysis of Lafayette v. Louisiana Power & 
Light Co., 435 U. S. 389 (1978), it is sufficient that the stat-
utes authorized the City to provide sewage services and also 
to determine the areas to be served. We think it is clear 
that anticompetitive effects logically would result from this 
broad authority to regulate. See New Motor Vehicle Board 
v. Orrin W. Fox Co., 439 U. S. 96, 109 (1978) (no express 
intent to displace the antitrust laws, but statute provided 
regulatory structure that inherently “displace[d] unfettered 
business freedom”). Accord, 1 P. Areeda & D. Turner, 
Antitrust Law 212.3, p. 54 (Supp. 1982). 6

6 The Towns also rely on Wis. Stat. Ann. §§ 66.076(1) and 66.30 (1965 and 
Supp. 1984) to argue that the State’s policy on the provision of sewage 
services is actually procompetitive. This claim must fail because, aside 
from the fact that it was not raised below, the provisions relied upon do not 
support the contention. First, it is true that § 66.076(1) permits certain 
municipalities, including towns, to operate sewage systems. The provi-
sion is simply a general enabling statute, however, not a mandatory pre-
scription. In addition, subsection (8) of § 66.076 incorporates into the en-
abling statute all of the limitations of § 66.069, including the power to limit 
the area of service. Thus, § 66.076(1) does not express a procompetitive 
state attitude.

Nor does § 66.30 aid the Towns. It is a general provision concerning all 
utilities—not just sewage systems—that permits municipalities to enter 
into cooperative agreements. The statute is not mandatory, but merely 
permissive. Moreover, even assuming two municipalities agreed pursu-
ant to this section to cooperate in providing sewage services, the result 
would not necessarily be greater competition. Rather, the two combined 
might well be more effective than either alone in keeping other municipal-
ities out of the market.

I
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Nor do we agree with the Towns’ contention that the stat-
utes at issue here are neutral on state policy. The Towns 
attempt to liken the Wisconsin statutes to the Home Rule 
Amendment involved in Boulder, arguing that the Wisconsin 
statutes are neutral because they leave the City free to pur-
sue either anticompetitive conduct or free-market compe-
tition in the field of sewage services. The analogy to the 
Home Rule Amendment involved in Boulder is inapposite. 
That Amendment to the Colorado Constitution allocated only 
the most general authority to municipalities to govern local 
affairs. We held that it was neutral and did not satisfy the 
“clear articulation” component of the state action test. The 
Amendment simply did not address the regulation of cable 
television. Under home rule the municipality was to be free 
to decide every aspect of policy relating to cable television, 
as well as policy relating to any other field of regulation of 
local concern. Here, in contrast, the State has specifically 
authorized Wisconsin cities to provide sewage services and 
has delegated to the cities the express authority to take 
action that foreseeably will result in anticompetitive effects. 
No reasonable argument can be made that these statutes are 
neutral in the same way that Colorado’s Home Rule Amend-
ment was.6

The Towns’ argument amounts to a contention that to pass 
the “clear articulation” test, a legislature must expressly 
state in a statute or its legislative history that the legislature 
intends for the delegated action to have anticompetitive ef-
fects. This contention embodies an unrealistic view of how 
legislatures work and of how statutes are written. No legis-
lature can be expected to catalog all of the anticipated effects 
of a statute of this kind.

6 Nor does it help the Towns’ claim that the statutes leave to the City the 
discretion whether to provide sewage services. States must always be 
free to delegate such authority to their political subdivisions.
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Furthermore, requiring such explicit authorization by the 
State might have deleterious and unnecessary consequences. 
Justice Stewart’s dissent in Lafayette was concerned that the 
plurality’s opinion would impose this kind of requirement on 
legislatures, with detrimental side effects upon municipal-
ities’ local autonomy and authority to govern themselves. 
435 U. S., at 434-435. In fact, this Court has never required 
the degree of specificity that the Towns insist is necessary.7

In sum, we conclude that the Wisconsin statutes evidence a 
“clearly articulated and affirmatively expressed” state policy 
to displace competition with regulation in the area of munici-
pal provision of sewage services. These statutory provisions 
plainly show that “ ‘the legislature contemplated the kind of 
action complained of.’” Lafayette, supra, at 415 (quoting 
the decision of the Court of Appeals, 532 F. 2d 431, 434 (CA5 
1976)).8 This is sufficient to satisfy the “clear articulation” 
requirement of the state action test.

7 Requiring such a close examination of a state legislature’s intent to 
determine whether the federal antitrust laws apply would be undesirable 
also because it would embroil the federal courts in the unnecessary inter-
pretation of state statutes. Besides burdening the courts, it would under-
cut the fundamental policy of Parker and the state action doctrine of 
immunizing state action from federal antitrust scrutiny. See 1 P. Areeda 
& D. Turner, Antitrust Law 11212.3(b) (Supp. 1982).

8 Our view of the legislature’s intent is supported by Town of Hallie v. 
City of Chippewa Falls, 105 Wis. 2d 533, 314 N. W. 2d 321 (1982), in which 
the Supreme Court of Wisconsin rejected the Town of Hallie’s challenge 
under state antitrust laws against the City of Chippewa Falls in a case 
quite similar to the one at bar. There, the Town of Hallie argued that the 
City’s refusal to provide it with sewage treatment services, the require-
ment of annexation, and the City’s conditioning of the provision of treat-
ment services on the acceptance also of sewage collection and other city 
services, violated the state antitrust laws. The State Supreme Court dis-
agreed, concluding that the legislature intended the City to undertake the 
challenged actions. Those actions therefore were exempt from the State’s 
antitrust laws. Analyzing §§ 66.069(2)(c) and 144.07(lm), the court con-
cluded that the legislature had “viewed annexation by the city of a sur-
rounding unincorporated area as a reasonable quid pro quo that a city could 
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c.
The Towns further argue that the “clear articulation” re-

quirement of the state action test requires at least that the 
City show that the State “compelled” it to act. In so doing, 
they rely on language in Cantor v. Detroit Edison Co., 428 
U. S. 579 (1976), and Goldfarb v. Virginia State Bar, 421 
U. S. 773 (1975). We disagree with this contention for 
several reasons. Cantor and Goldfarb concerned private 
parties—not municipalities—claiming the state action exemp-
tion. This fact distinguishes those cases because a munici-
pality is an arm of the State. We may presume, absent a 
showing to the contrary, that the municipality acts in the 
public interest.9 A private party, on the other hand, may 
be presumed to be acting primarily on his or its own behalf.

None of our cases involving the application of the state 
action exemption to a municipality has required that com-
pulsion be shown. Both Boulder, 455 U. S., at 56-57, and 
Lafayette, 435 U. S., at 416-417, spoke in terms of the 
State’s direction or authorization of the anticompetitive 
practice at issue. This is so because where the actor is a 
municipality, acting pursuant to a clearly articulated state 
policy, compulsion is simply unnecessary as an evidentiary 
matter to prove that the challenged practice constitutes 
state action. In short, although compulsion affirmatively 

require before extending sewer services to the area.” Id., at 540-541, 314 
N. W. 2d, at 325.

Although the Wisconsin Supreme Court’s opinion does not, of course, de-
cide the question presented here of the City’s immunity under the federal 
antitrust laws, it is instructive on the question of the state legislature’s 
intent in enacting the statutes relating to the municipal provision of sewage 
services.

9 Among other things, municipal conduct is invariably more likely to be 
exposed to public scrutiny than is private conduct. Municipalities in some 
States are subject to “sunshine” laws or other mandatory disclosure regu-
lations, and municipal officers, unlike corporate heads, are checked to some 
degree through the electoral process. Such a position in the public eye 
may provide some greater protection against antitrust abuses than exists 
for private parties.
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expressed may be the best evidence of state policy, it is by 
no means a prerequisite to a finding that a municipality acted 
pursuant to clearly articulated state policy.

IV
Finally, the Towns argue that as there was no active state 

supervision, the City may not depend on the state action 
exemption. The Towns rely primarily on language in La-
fayette. It is fair to say that our cases have not been entirely 
clear. The plurality opinion in Lafayette did suggest, with-
out elaboration and without deciding the issue, that a city 
claiming the exemption must show that its anticompetitive 
conduct was actively supervised by the State. 435 U. S., 
at 410. In California Retail Liquor Dealers Assn. v. Midcal 
Aluminum, Inc., 445 U. S. 97 (1980), a unanimous Court 
held that supervision is required where the anticompeti-
tive conduct is by private parties. In Boulder, however, the 
most recent relevant case, we expressly left this issue open 
as to municipalities. 455 U. S., at 51-52, n. 14. We now 
conclude that the active state supervision requirement should 
not be imposed in cases in which the actor is a municipality.10

As with respect to the compulsion argument discussed 
above, the requirement of active state supervision serves 
essentially an evidentiary function: it is one way of ensuring 
that the actor is engaging in the challenged conduct pursuant 
to state policy. In Midcal, we stated that the active state 
supervision requirement was necessary to prevent a State 
from circumventing the Sherman Act’s proscriptions “by 
casting ... a gauzy cloak of state involvement over what is 

10 In cases in which the actor is a state agency, it is likely that active state 
supervision would also not be required, although we do not here decide 
that issue. Where state or municipal regulation by a private party is 
involved, however, active state supervision must be shown, even where a 
clearly articulated state policy exists. See Southern Motor Carriers Rate 
Conference, Inc. v. United States, post, at 62.
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essentially a private price-fixing arrangement.” 445 U. S., 
at 106. Where a private party is engaging in the anti-
competitive activity, there is a real danger that he is acting 
to farther his own interests, rather than the governmental 
interests of the State. Where the actor is a municipality, 
there is little or no danger that it is involved in a private 
price-fixing arrangement. The only real danger is that it 
will seek to further purely parochial public interests at the 
expense of more overriding state goals. This danger is mini-
mal, however, because of the requirement that the municipal-
ity act pursuant to a clearly articulated state policy. Once it 
is clear that state authorization exists, there is no need to 
require the State to supervise actively the municipality’s 
execution of what is a properly delegated function.

V
We conclude that the actions of the City of Eau Claire in 

this case are exempt from the Sherman Act. They were 
taken pursuant to a clearly articulated state policy to replace 
competition in the provision of sewage services with regula-
tion. We further hold that active state supervision is not 
a prerequisite to exemption from the antitrust laws where 
the actor is a municipality rather than a private party. We 
accordingly affirm the judgment of the Court of Appeals for 
the Seventh Circuit.

It is so ordered.
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SOUTHERN MOTOR CARRIERS RATE CONFER-
ENCE, INC., ET AL. v. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE ELEVENTH CIRCUIT

No. 82-1922. Argued November 26, 1984—Decided March 27, 1985

Petitioner Southern Motor Carriers Rate Conference and petitioner North 
Carolina Motor Carriers Association (petitioners), “rate bureaus” com-
posed of motor common carriers operating in North Carolina, Georgia, 
Tennessee, and Mississippi, submit, on behalf of their members, joint 
rate proposals to the Public Service Commission in each State. This 
collective ratemaking is authorized, but not compelled, by the respec-
tive States. The United States, contending that petitioners’ collective 
ratemaking violates the federal antitrust laws, filed an action in Federal 
District Court to enjoin it. Petitioners responded that their conduct 
was immune from the federal antitrust laws by virtue of the “state 
action” doctrine of Parker v. Brown, 317 U. S. 341. The District Court 
entered a summary judgment in the Government’s favor. The Court of 
Appeals affirmed, holding that compulsion is a threshold requirement to 
a finding of Parker immunity. The court reasoned that the two-pronged 
test of California Retail Dealers Assn. v. Midcal Aluminum, Inc., 445 
U. S. 97, for determining whether state regulation of private parties is 
shielded from the federal antitrust laws—the challenged restraint must 
be one clearly articulated and affirmatively expressed as a state policy 
and the State must supervise actively any private anticompetitive con-
duct—is inapplicable to suits against private parties; that even if Midcal 
is applicable, private conduct that is not compelled cannot be taken 
pursuant to a “clearly articulated state policy” within the meaning 
of Mideal’s first prong; and that because Goldfarb v. Virginia State 
Bar, 421 U. S. 773—which held that a State Bar, acting alone, could 
not immunize from the federal antitrust laws its anticompetitive conduct 
in fixing minimum fees for lawyers—was cited with approval in Midcal, 
the Midcal Court endorsed the continued validity of a “compulsion 
requirement.”

Held: Petitioners’ collective ratemaking activities, although not compelled 
by the respective States, are immune from federal antitrust liability 
under the state action doctrine. The Midcal test should be used to 
determine whether the private rate bureaus’ collective ratemaking activ-
ities are protected under the federal antitrust laws. Moreover, the ac-
tions of a private party can be attributed to a “clearly articulated state
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policy,” within the meaning of the Midcal test’s first prong, even in the 
absence of compulsion. The anticompetitive conduct is taken pursuant 
to a “clearly articulated state policy” under the first prong of the Midcal 
test. Here North Carolina, Georgia, and Tennessee statutes expressly 
permit collective ratemaking. Mississippi, while not expressly approv-
ing of collective ratemaking, has clearly articulated its intent to displace 
price competition among common carriers with a regulatory structure. 
Because the Government conceded that there was adequate state super-
vision, both prongs of the Midcal test are satisfied. Pp. 55-66.

702 F. 2d 532, reversed.
Pow el l , J., delivered the opinion of the Court, in which Bur ge r , C. J., 

and Bre nn an , Mar sha ll , Bla ck mun , Reh nqu ist , and O’Con no r , JJ., 
joined. Stev en s , J., filed a dissenting opinion, in which Whi te , J., 
joined, post, p. 66.

Allen I. Hirsch argued the cause for petitioners. With 
him on the brief for petitioner Southern Motor Carriers Rate 
Conference, Inc., was Simon A. Miller. Bryce Rea, Jr., 
and Patrick McEligot filed briefs for petitioner North Caro-
lina Motor Carriers Association, Inc. William Paul Rodg-
ers, Jr., filed briefs for petitioner National Association of 
Regulatory Utility Commissioners.

Deputy Solicitor General Wallace argued the cause for the 
United States. With him on the brief were Solicitor General 
Lee, Assistant Attorney General McGrath, Deputy Assistant 
Attorney General Rule, Carter G. Phillips, Catherine G. 
O'Sullivan, Elliott M. Seiden, and Nancy C. Garrison.*

*Briefs of amici curiae urging reversal were filed for the American Mov-
ers Conference et al. by James A. Calderwood, Edward J. Kiley, and Rob-
ert R. Harris; and for the Edison Electric Institute by S. Eason Balch and 
H. Hampton Boles.

Briefs of amici curiae urging affirmance were filed for the State of 
Iowa et al. by Thomas G. Miller, Attorney General of Iowa, John R. 
Perkins and William F. Raisch, Assistant Attorneys General, Charles M. 
Oberly III, Attorney General of Delaware, Dennis J. Roberts II, Attorney 
General of Rhode Island, Faith A. La Salle, Special Assistant Attorney 
General, Bronson C. La Follette, Attorney General of Wisconsin, Michael 
L. Zaleski, Assistant Attorney General, Linley E. Pearson, Attorney 
General of Indiana, and Frank A. Baldwin, Deputy Attorney General; 
for the National Industrial Transportation League by John F. Donelan
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Justi ce  Powell  delivered the opinion of the Court.
Southern Motor Carriers Rate Conference, Inc. (SMCRC), 

and North Carolina Motor Carriers Association, Inc. 
(NCMCA), petitioners, are “rate bureaus” composed of 
motor common carriers operating in four Southeastern 
States. The rate bureaus, on behalf of their members, 
submit joint rate proposals to the Public Service Commission 
in each State for approval or rejection. This collective rate-
making is authorized, but not compelled, by the States in 
which the rate bureaus operate. The United States, con-
tending that collective ratemaking violates the federal anti-
trust laws, filed this action to enjoin the rate bureaus’ alleged 
anticompetitive practices. We here consider whether the 
petitioners’ collective ratemaking activities, though not com-
pelled by the States, are entitled to Sherman Act immunity 
under the “state action” doctrine of Parker v. Brown, 317 
U. S. 341 (1943).

I
A

In North Carolina, Georgia, Mississippi, and Tennessee, 
Public Service Commissions set motor common carriers’ 
rates for the intrastate transportation of general commod-
ities.1 Common carriers are required to submit proposed 
rates to the relevant Commission for approval.* 1 2 A proposed

and Frederic L. Wood; and for the National Small Shipments Traffic 
Conference et al. by Daniel J. Sweeney.

1N. C. Gen. Stat. §62-130(a) (1982); Ga. Code Ann. §46-7-18 (Supp. 
1984); Miss. Code Ann. § 77-7-217 (1972); Tenn. Code Ann. § 65-15-106(a) 
(Supp. 1984).

The Interstate Commerce Commission has the power to fix common 
carriers’ rates for the interstate transportation of general commodities. 
49 U. S. C. § 10704. The Interstate Commerce Act, however, expressly 
reserves to the States the regulation of common carriers’ intrastate rates, 
even if these rates affect interstate commerce. 49 U. S. C. § 10521(b).

2N. C. Gen. Stat. §62-134(a) (1982); Ga. Code Ann. §46-2-25(a) 
(1982); Miss. Code Ann. §§77-7-211 and 77-7-215 (1972); Tenn. Code 
Ann. § 65-5-202 (1982).
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rate becomes effective if the state agency takes no action 
within a specified period of time. If a hearing is scheduled, 
however, a rate will become effective only after affirmative 
agency approval.3 The State Public Service Commissions 
thus have and exercise ultimate authority and control over all 
intrastate rates.

In all four States, common carriers are allowed to agree 
on rate proposals prior to their joint submission to the 
regulatory agency.4 By reducing the number of proposals, 
collective ratemaking permits the agency to consider more 
carefully each submission. In fact, some Public Service 
Commissions have stated that without collective ratemaking 
they would be unable to function effectively as rate-setting 
bodies.5 Nevertheless, collective ratemaking is not com-
pelled by any of the States; every common carrier remains 
free to submit individual rate proposals to the Public Service 
Commissions.6

3N. C. Gen. Stat. § 62-134(b) (1982); Ga. Code Ann. §46-2-25(b) (1982); 
Miss. Code Ann. §§77-7-217 and 77-7-219 (1972); Tenn. Code Ann. 
§ 65-5-203(a) (Supp. 1984).

4N. C. Gen. Stat. §62-152.1(b) (1982); Ga. Code Ann. §46-7-18 (Supp.
1984), Ga. Pub. Serv. Comm’n Rule 1-3-1-.14 (1983); Response of the 
State of Mississippi and the Mississippi Public Service Comm’n as Amici 
Curiae in No. 76-1909A (ND Ga. 1977), p. 11; Tenn. Code Ann. § 65-15- 
119 (Supp. 1984), Tenn. Pub. Serv. Comm’n Rule 1220-2-1-.40, Rules, 
Regulations and Statutes Governing Motor Carriers, p. 29 (1974).

6 See, e. g., Response of the State of Mississippi and the Mississippi 
Public Service Comm’n, supra, at 15-16.

Moreover, the uniformity in prices that collective ratemaking tends to 
produce is considered desirable by the legislature of at least one State 
and the Public Service Commission of another. See N. C. Gen. Stat. 
§62-152.1(b) (1982); Miss. Pub. Serv. Comm’n Rule 39D(4), Rules of 
Practice and Procedure and General Rules and Regulations under the 
Miss. Motor Carrier Act of 1938, as amended, p. 37 (1972).

6N. C. Gen. Stat. §62-152.1(e) (1982); Ga. Pub. Serv. Comm’n Rule 
1-3-1-.14, supra; Response of the State of Mississippi and the Mississippi 
Public Service Comm’n, supra, at 11; Tenn. Pub. Serv. Comm’n Rule 
1220-2-1-.40, supra.
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As indicated above, SMCRC and NCMCA are private 
associations composed of motor common carriers operating 
in North Carolina, Georgia, Mississippi, and Tennessee.7 
Both organizations have committees that consider possible 
rate changes.8 If a rate committee concludes that an intra-
state rate should be changed, a collective proposal for the 
changed rate is submitted to the State Public Service Com-
mission. Members of the bureau, however, are not bound 
by the joint proposal. Any disapproving member may sub-
mit an independent rate proposal to the state regulatory 
Commission.9

B
On November 17, 1976, the United States instituted this 

action against SMCRC and NCMCA in the United States 
District Court for the Northern District of Georgia.10 The

7 At the time this action was filed, SMCRC represented its common 
carrier members before Public Service Commissions in North Carolina, 
Georgia, Mississippi, Tennessee, and Alabama. SMCRC, however, is no 
longer active before the Alabama Public Service Commission. Brief for 
Petitioners 3, n. 2. NCMCA represents its members before the regula-
tory agency in North Carolina.

8 SMCRC has a separate rate committee for each of the States in which 
its members operate—North Carolina, Georgia, Mississippi, and Tennes-
see. NCMCA, which is concerned solely with matters before the North 
Carolina Public Service Commission, has only one rate committee.

9 In addition to providing a forum for their members to discuss rate 
proposals, the rate bureaus: “[(i)] publish tariffs and supplements contain-
ing the rates on which the carriers agree; and [(ii)] provide counsel, staff 
experts, and facilities for the preparation of cost studies, other exhibits 
and testimony for use in support of proposed rates at hearings held by the 
regulatory commissions.” 702 F. 2d 532, 534 (1983).

10 Motor Carriers Traffic Association, Inc. (MCTA), another rate bureau 
operating in North Carolina, also was named as a defendant. MCTA did 
not appeal from the District Court’s judgment, and is not a party before 
this Court.

The District Court permitted the National Association of Regulatory 
Utility Commissioners (NARUC), an organization composed of state
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United States charged that the two rate bureaus had violated 
§1 of the Sherman Act by conspiring with their members 
to fix rates for the intrastate transportation of general com-
modities. The rate bureaus responded that their conduct 
was exempt from the federal antitrust laws by virtue of the 
state action doctrine. See Parker v. Brown, 317 U. S. 341 
(1943).11 They further asserted that their collective rate-
making activities did not violate the Sherman Act because 
the rates ultimately were determined by the appropriate 
state agencies. The District Court found the rate bureaus’ 
arguments meritless, and entered a summary judgment in 
favor of the Government. 467 F. Supp. 471 (1979). The 
defendants were enjoined from engaging in collective rate-
making activities with their members.

The Court of Appeals for the Fifth Circuit (Unit B, now 
the Eleventh Circuit), sitting en banc, affirmed the judgment 
of the District Court. 702 F. 2d 532 (1983).* 11 12 Relying 
primarily on Goldfarb v. Virginia State Bar, 421 U. S. 
773 (1975), the court held that the rate bureaus’ challenged 
conduct, because it was not compelled by the State, was not 
entitled to Parker immunity. The two-pronged test set 
forth in California Retail Liquor Dealers Assn. v. Midcal 
Aluminum, Inc., 445 U. S. 97 (1980), was irrelevant, the 
court reasoned, for in that case a public official was the 

agencies, to intervene as a defendant. See Fed. Rule Civ. Proc. 24(a). 
Throughout this litigation, the NARUC has represented the interests 
of the Public Service Commissions of those States in which the defendant 
rate bureaus operate.

11 The defendants also contended that their collective ratemaking activ-
ities were protected by the Noeyr-Pennington doctrine. See Eastern 
Railroad Presidents Conference v. Noerr Motor Freight, Inc., 365 U. S. 
127 (1961); Mine Workers v. Pennington, 381 U. S. 657 (1965). Both the 
District Court and the Court of Appeals rejected this defense, and we do 
not address it. See n. 17, infra.

12 A panel of that court, with one judge dissenting, had affirmed the 
District Court’s judgment. United States v. Southern Motor Carriers 
Rate Conference, Inc., 672 F. 2d 469 (1982).
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named defendant.13 702 F. 2d, at 539. The Court of Ap-
peals further held that even if Midcal were applicable to 
a private party’s claim of state action immunity, the rate 
bureaus were not shielded from liability under the Sherman 
Act. The court concluded that only if the anticompetitive 
acts of a private party are compelled can a State’s policy be 
held “clearly articulated and affirmatively expressed” within 
the meaning of Midcal. 702 F. 2d, at 539.

After finding the rate bureaus not entitled to Parker im-
munity, the Court of Appeals held that their collective rate-
making activities violated the Sherman Act. 672 F. 2d 469, 
481 (1982).14 * It rejected the rate bureaus’ contention that 
because the regulatory agencies had ultimate authority and 
control over the rates charged, the federal antitrust laws 
were not violated. The Court of Appeals found that “joint 
ratesetting . . . reducefd] the amount of independent rate 
filing that otherwise would characterize the market process,” 
and thus raised the prices charged for intrastate transporta-
tion of general commodities. Id., at 478. This “naked price 
restraint,” the court reasoned, is per se illegal. Ibid.

Four judges strongly dissented. They argued that Midcal 
was applicable to a private party’s claim of state action immu-
nity. The success of an antitrust action should depend upon 
the activity challenged rather than the identity of the defend-
ant. 702 F. 2d, at 543-544. After asserting that Midcal 
provided the relevant test, the dissenters concluded that the 
lack of compulsion was not dispositive. Even in the absence 
of compulsion, a “state can articulate a clear and express 
policy.” Id., at 546. The dissent further concluded that 
a per se compulsion requirement denies States needed flexi-
bility in the formation of regulatory programs, and thus is

13 In this case, the Government elected, without explanation, not to 
name as defendants the state Public Service Commissions that regulated 
the motor common carriers’ intrastate rates.

14 The en banc Court of Appeals reinstated the part of the panel’s opinion
that addressed the Sherman Act violation. 702 F. 2d, at 542.
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inconsistent with the principles of federalism that Congress 
intended to embody in the Sherman Act.15

We granted certiorari,16 467 U. S. 1240 (1984), to decide 
whether petitioners’ collective ratemaking activities, though 
not compelled by the States in which they operate, are enti-
tled to Parker immunity.17

II
In Parker v. Brown, 317 U. S., at 341, this Court held that 

the Sherman Act was not intended to prohibit States from 
imposing restraints on competition.18 There, a raisin pro-

16Judge Clark’s separate dissenting opinion criticized the majority for 
ignoring “the Interstate Commerce Act, public policy, history, and fair-
ness.” Id., at 548.

16 The joint petition for a writ of certiorari was filed by SMCRC, 
NCMCA, and the NARUC.

17 Although we granted certiorari on the Noerr-Pennington issue as well, 
see n. 11, supra, our disposition of this case makes it unnecessary to 
consider the applicability of that doctrine to the petitioners’ collective 
ratemaking activities.

18Just ic e Ste ve ns , noting that “[i]mplied antitrust immunities . . . 
are disfavored . . . ,” post, at 67, cites United States v. South-Eastern 
Underwriters Assn., 322 U. S. 533 (1944), for the proposition that “if 
exceptions are to be written into the Sherman Act, they must come from 
Congress, and not this Court.” Zd.,at561. The dissent apparently finds 
some significance in the fact that no federal statute expressly exempts the 
petitioners’ collective ratemaking activities from the antitrust laws. See 
post, at 70.

The dissent’s argument on this point, of course, does not suggest that 
compulsion should be a prerequisite to a finding of state action immunity. 
Instead, the logical result of its reasoning would require us to overrule 
Parker v. Brown and its progeny, for the state action doctrine is an implied 
exemption to the antitrust laws. After over 40 years of congressional 
acquiescence, we are unwilling to abandon the Parker doctrine.

Just ic e  Stev en s  relies primarily upon United States v. South-Eastern 
Underwriters, supra, and Georgia v. Pennsylvania R. Co., 324 U. S. 439 
(1945), in the first section of his dissent. Neither of these cases, however, 
has any bearing on the scope of Parker immunity. In South-Eastern 
Underwriters, supra, the Court held only that the “business of insurance 
is interstate commerce,” Group Life & Health Ins. Co. v. Royal Drug 
Co., 440 U. S. 205, 217 (1979), and thus is subject to the Sherman Act’s 



56 OCTOBER TERM, 1984

Opinion of the Court 471 U. S.

ducer filed an action against the California Director of Agri-
culture to enjoin the enforcement of the State’s Agricultural 
Prorate Act. Under that statute, a cartel of private raisin 
producers was created in order to stabilize prices and pre-
vent “economic waste.” Id., at 346. The Court recognized 
that the State’s program was anticompetitive, and it assumed 
that Congress, “in the exercise of its commerce power, 
[could] prohibit a state from maintaining [such] a stabilization 
program . . . .” Id., at 350. Nevertheless, the Court re-
fused to find in the Sherman Act “an unexpressed purpose to 
nullify a state’s control over its officers and agents . . . .” 
Id., at 351.

Although Parker involved an action against a state official, 
the Court’s reasoning extends to suits against private par-
ties. The Parker decision was premised on the assumption 
that Congress, in enacting the Sherman Act, did not intend 
to compromise the States’ ability to regulate their domestic 
commerce.19 If Parker immunity were limited to the actions 
of public officials, this assumed congressional purpose would 
be frustrated, for a State would be unable to implement pro-
grams that restrain competition among private parties. A 
plaintiff could frustrate any such program merely by filing 
suit against the regulated private parties, rather than the

proscriptions. The Court did not suggest that, because of congressional 
silence, state regulation could not immunize insurance companies from the 
federal antitrust laws. Instead, it reasoned that Parker did not protect 
the insurance companies because “no states authorize combinations of in-
surance companies to coerce, intimidate, and boycott competitors and con-
sumers in the manner... [there] alleged.” 322 U. S., at 562. In Georgia 
v. Pennsylvania R. Co., supra, the Court was concerned with whether 
Congress intended to immunize a federal regulatory program from the 
antitrust laws. See n. 21, infra.

19 In holding that the States were free to regulate “domestic commerce,” 
the Parker Court relied upon congressional silence. There are, however, 
some statements in the legislative history that affirmatively express a 
desire not “to invade the legislative authority of the several States . . . .” 
H. R. Rep. No. 1707, 51st Cong., 1st Sess., 1 (1890). See Cantor v. 
Detroit Edison Co., 428 U. S. 579, 632 (1976) (Stewart, J., dissenting).
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state officials who implement the plan. We decline to reduce 
Parkers holding to a formalism that would stand for little 
more than the proposition that Porter Brown sued the wrong 
parties. Cantor v. Detroit Edison Co., 428 U. S. 579, 
616-617, n. 4 (1976) (Stewart, J., dissenting).

The circumstances in which Parker immunity is available 
to private parties, and to state agencies or officials regulating 
the conduct of private parties, are defined most specifically 
by our decision in California Retail Liquor Dealers Assn. v. 
Midcal Aluminum, Inc., 445 U. S., at 97. See Hallie v. 
Eau Claire, ante, at 46, n. 10. In Midcal, we affirmed a 
state-court injunction prohibiting officials from enforcing a 
statute requiring wine producers to establish resale price 
schedules. We set forth a two-pronged test for determining 
whether state regulation of private parties is shielded from 
the federal antitrust laws. First, the challenged restraint 
must be “ ‘one clearly articulated and affirmatively expressed 
as state policy.’” 445 U. S., at 105, quoting Lafayette v. 
Louisiana Power & Light Co., 435 U. S. 389, 410 (1978) 
(opinion of Bren nan , J.). Second, the State must supervise 
actively any private anticompetitive conduct. 445 U. S., at 
105.20 This supervision requirement prevents the State from 
frustrating the national policy in favor of competition by cast-
ing a “gauzy cloak of state involvement” over what is essen-
tially private anticompetitive conduct. Id., at 106.21

“As we hold today in Hallie v. Eau Claire, ante, at 46, the second 
prong of the Midcal test is inapplicable to municipalities. Although its 
anticompetitive conduct must be taken pursuant to a clearly articulated 
state policy, a municipality need not be supervised by the State in order to 
qualify for Parker immunity. See ante, at 46.

21 The dissent argues that a state regulatory program is entitled to 
Parker immunity only if an antitrust exemption is “ ‘necessary... to make 
the [program] work . . . .’ ” Post, at 74 (quoting Cantor v. Detroit Edison 
Co., supra, at 597). This argument overlooks the fact that, with the ex-
ception of a questionable dictum in Cantor, supra, the dissent’s proposed 
test has been used only in deciding whether Congress intended to im-
munize a federal regulatory program from the Sherman Act’s proscrip-
tions. See, e. g., Silver v. New York Stock Exchange, 373 U. S. 341, 357 
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Ill
The Midcal test does not expressly provide that the ac-

tions of a private party must be compelled by a State in order 
to be protected from the federal antitrust laws. The Court 
of Appeals, however, held that compulsion is a threshold 
requirement to a finding of Parker immunity. It reached 
this conclusion by finding that: (i) Midcal is inapplicable 
to suits brought against private parties; (ii) even if Midcal 
is applicable, private conduct that is not compelled cannot be 
taken pursuant to a “clearly articulated state policy,” within 
the meaning of Midcal’s first prong; and (iii) because Gold-
farb was cited with approval in Midcal, the Midcal Court 
endorsed the continued validity of a “compulsion require-
ment.” We consider these points in order.

A
The Court of Appeals held that Midcal, that involved a suit 

against a state agency, is inapplicable where a private party 
is the named defendant. Midcal, however, should not be 
given such a narrow reading. In that case we were con-
cerned, as we are here, with state regulation restraining 
competition among private parties. Therefore, the two-
pronged test set forth in Midcal should be used to deter-
mine whether the private rate bureaus’ collective ratemaking 
activities are protected from the federal antitrust laws. The 
success of an antitrust action should depend upon the nature 
of the activity challenged, rather than on the identity of the

(1963). In this context, if the federal courts wrongly conclude that an 
antitrust exemption is “unnecessary,” Congress can correct the error. 
As the dissent recognizes, however, the Supremacy Clause would prevent 
state legislatures from taking similar remedial action. Post, at 67. More-
over, the proposed test would prompt the “kind of interference with state 
sovereignty . . . that. . . Parker was intended to prevent.” 1 P. Areeda 
& D. Turner, Antitrust Law 1214, p. 88 (1978). Therefore, we hold that 
state action immunity is not dependent on a finding that an exemption from 
the federal antitrust laws is “necessary.”
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defendant. See Cantor v. Detroit Edison Co., supra, at 604 
(Burg er , C. J., concurring in part and concurring in judg-
ment); Lafayette v. Louisiana Power & Light Co., supra, at 
420 (Burg er , C. J., concurring in part and concurring in 
judgment).

B
The Court of Appeals held that even if Midcal were appli-

cable here, the rate bureaus would not be immune from fed-
eral antitrust liability. According to that court, the actions 
of a private party cannot be attributed to a clearly articulated 
state policy, within the meaning of the Midcal test’s first 
prong, “when it is left to the private party to carry out that 
policy or not as he sees fit.” 702 F. 2d, at 539. In the four 
States in which petitioners operate, all common carriers are 
free to submit proposals individually. The court therefore 
reasoned that the States’ policies are neutral with respect to 
collective ratemaking, and that these policies will not be frus-
trated if the federal antitrust laws are construed to require 
individual submissions.

In reaching its conclusion, the Court of Appeals assumed 
that if anticompetitive activity is not compelled, the State 
can have no interest in whether private parties engage in 
that conduct. This type of analysis ignores the manner in 
which the States in this case clearly have intended their per-
missive policies to work. Most common carriers probably 
will engage in collective ratemaking, as that will allow them 
to share the cost of preparing rate proposals. If the joint 
rates are viewed as too high, however, carriers individually 
may submit lower proposed rates to the Commission in order 
to obtain a larger share of the market. Thus, through the 
self-interested actions of private common carriers, the States 
may achieve the desired balance between the efficiency of 
collective ratemaking and the competition fostered by indi-
vidual submissions. Construing the Sherman Act to prohibit 
collective rate proposals eliminates the free choice necessary 
to ensure that these policies function in the manner intended 
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by the States. The federal antitrust laws do not forbid the 
States to adopt policies that permit, but do not compel, anti-
competitive conduct by regulated private parties. As long 
as the State clearly articulates its intent to adopt a permis-
sive policy, the first prong of the Midcal test is satisfied.22

C
In Goldfarb v. Virginia State Bar, 421 U. S. 773 (1975), 

this Court said that “[t]he threshold inquiry in determining 
if an anticompetitive activity is state action of the type 
the Sherman Act was not meant to proscribe is whether 
the activity is required by the State acting as sovereign.” 
Id., at 790. Midcal cited Goldfarb with approval. 445 
U. S., at 104. On the basis of this citation, the Court of Ap-
peals reasoned that Midcal did not eliminate the “compulsion 
requirement” of Goldfarb.

Goldfarb, however, is not properly read as making compul-
sion a sine qua non to state action immunity. In that case, 
the Virginia State Bar, a state agency, compelled Fairfax 
County lawyers to adhere to a minimum-fee schedule. 421 
U. S., at 776-778. The Goldfarb Court therefore was not 
concerned with the necessity of compulsion—its presence in 
the case was not an issue. The focal point of the Goldfarb 
opinion was the source of the anticompetitive policy, rather 
than whether the challenged conduct was compelled. The 
Court held that a State Bar, acting alone, could not immunize 
its anticompetitive conduct. Instead, the Court held that 
private parties were entitled to Parker immunity only if 
the State “acting as sovereign” intended to displace compe-
tition. 421 U. S., at 790; see Lafayette v. Louisiana Power

22 Under the Interstate Commerce Act, motor common carriers are per-
mitted, but not compelled, to engage in collective interstate ratemaking. 
49 U. S. C. §§ 10706(b)(2) and 10706(d)(2)(C). It is clear, therefore, that 
Congress has recognized the advantages of a permissive policy. We think 
it unlikely that Congress intended to prevent the States from adopting 
virtually identical policies at the intrastate level.
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& Light Co., 435 U. S., at 410. (opinion of Bren na n , J.) 
(“Goldfarb . . . made it clear that, for purposes of the Parker 
doctrine, not every act of a state agency is that of the State 
as sovereign”).

Although Goldfarb did employ language of compulsion, it is 
beyond dispute that the Court would have reached the same 
result had it applied the two-pronged test later set forth 
in Midcal. As stated above, Virginia “as sovereign” did 
not have a “clearly articulated policy” designed to displace 
price competition among lawyers. In fact, the Supreme 
Court of Virginia had explicitly directed lawyers not “to be 
controlled” by minimum-fee schedules. Goldfarb, supra, at 
789, n. 19. Although we recognize that the language in 
Goldfarb is not without ambiguity, we do not read that opin-
ion as making compulsion a prerequisite to a finding of state 
action immunity.

D
The Parker doctrine represents an attempt to resolve con-

flicts that may arise between principles of federalism and 
the goal of the antitrust laws, unfettered competition in 
the marketplace. A compulsion requirement is inconsistent 
with both values. It reduces the range of regulatory alter-
natives available to the State. At the same time, insofar 
as it encourages States to require, rather than merely 
permit, anticompetitive conduct, a compulsion requirement 
may result in greater restraints on trade. We do not believe 
that Congress intended to resolve conflicts between two com-
peting interests by impairing both more than necessary.

In summary, we hold Mideal’s two-pronged test applicable 
to private parties’ claims of state action immunity. More-
over, a state policy that expressly permits, but does not 
compel, anticompetitive conduct may be “clearly articulated” 
within the meaning of Midcal.23 Our holding today does not 

23 Contrary to the Government’s arguments, our holding here does not 
suggest that a State may “give immunity to those who violate the Sherman 
Act by authorizing them to violate it.” Parker v. Brown, 317 U. S., at 
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suggest, however, that compulsion is irrelevant. To the con-
trary, compulsion often is the best evidence that the State 
has a clearly articulated and affirmatively expressed policy 
to displace competition. See Hallie v. Eau Claire, ante, 
at 45-46; 1 P. Areeda & D. Turner, Antitrust Law 51212.5, 
p. 62 (Supp. 1982) (compulsion is “powerful evidence” of ex-
istence of state policy). Nevertheless, when other evidence 
conclusively shows that a State intends to adopt a permissive 
policy, the absence of compulsion should not prove fatal to a 
claim of Parker immunity.

IV 
A

Our holding that there is no inflexible “compulsion require-
ment” does not suggest necessarily that petitioners’ collec-
tive ratemaking activities are shielded from the federal anti-
trust laws. A private party may claim state action immunity 
only if both prongs of the Mideal test are satisfied. Here the 
Court of Appeals found, and the Government concedes, that 
the State Public Service Commissions actively supervise the 
collective ratemaking activities of the rate bureaus. There-
fore, the only issue left to resolve is whether the petitioners’ 
challenged conduct was taken pursuant to a clearly articu-
lated state policy.

The Public Service Commissions in North Carolina, Geor-
gia, Mississippi, and Tennessee permit collective ratemaking. 
See n. 4, supra. Acting alone, however, these agencies

351; see Schwegmann Bros. v. Calvert Distillers Corp., 341 U. S. 384 
(1951). A clearly articulated permissive policy will satisfy the first prong 
of the Midcal test. The second prong, however, prevents States from 
“casting ... a gauzy cloak of state involvement over what is essentially 
a private price-fixing arrangement.” Midcal, 445 U. S., at 106. This 
active supervision requirement ensures that a State’s actions will immunize 
the anticompetitive conduct of private parties only when the “state has 
demonstrated its commitment to a program through its exercise of regula-
tory oversight.” See 1 P. Areeda & D. Turner, Antitrust Law §213a, 
p. 73 (1978).
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could not immunize private anticompetitive conduct. In 
Goldfarb, the State Bar—a special type of “state agency”— 
prohibited lawyers from charging fees lower than those set 
forth in schedules published by the local bar. Nevertheless, 
this Court held that the local lawyers were not immune from 
antitrust liability because their anticompetitive conduct was 
not required by the State as sovereign. 421 U. S., at 790. 
Parker immunity is available only when the challenged activ-
ity is undertaken pursuant to a clearly articulated policy of 
the State itself, such as a policy approved by a state legisla-
ture, see New Motor Vehicle Bd. of Cal. v. Orrin W. Fox 
Co., 439 U. S. 96 (1978), or a State Supreme Court, Bates v. 
State Bar of Arizona, 433 U. S. 350 (1977).

In this case, therefore, the petitioners are entitled to 
Parker immunity only if collective ratemaking is clearly sanc-
tioned by the legislatures of the four States in which the rate 
bureaus operate. North Carolina, Georgia, and Tennessee 
have statutes that explicitly permit collective ratemaking by 
common carriers.24 The rate bureaus’ challenged actions, at 
least in these States, are taken pursuant to an express and 
clearly articulated state policy. Mississippi’s legislature, 
however, has not specifically addressed collective ratemak-
ing. We therefore must consider whether, in the absence of 
a statute expressly permitting the challenged conduct, the 
first prong of the Midcal test can be satisfied.

B
The Mississippi Motor Carrier Regulatory Law of 1938, 

Miss. Code Ann. § 77-7-1 et seq. (1972 and Supp. 1984), gives 
the State Public Service Commission authority to regulate 
common carriers. The statute provides that the Commission 
is to prescribe “just and reasonable” rates for the intrastate 
transportation of general commodities. §77-7-221. The 
legislature thus made clear its intent that intrastate rates

24 N. C. Gen. Stat. §62-152.1(b) (1982); Ga. Code Ann. §46-7-18 (1982 
and Supp. 1984); Tenn. Code Ann. §65-15-119 (1982).
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would be determined by a regulatory agency, rather than by 
the market. The details of the inherently anticompetitive 
rate-setting process, however, are left to the agency’s discre-
tion. The State Commission has exercised its discretion by 
actively encouraging collective ratemaking among common 
carriers. See Response of the State of Mississippi and the 
Mississippi Public Service Comm’n as Amici Curiae in Dis-
trict Court, No. 76-1909A (ND Ga. 1977), p. 11. We do not 
believe that the actions petitioners took pursuant to this 
regulatory program should be deprived of Parker immunity.

A private party acting pursuant to an anticompetitive 
regulatory program need not “point to a specific, detailed 
legislative authorization” for its challenged conduct. La-
fayette v. Louisiana Power & Light Co., 435 U. S., at 415 
(opinion of Bren nan , J.). As long as the State as sovereign 
clearly intends to displace competition in a particular field 
with a regulatory structure, the first prong of the Midcal 
test is satisfied. In Goldfarb, the Court held that Parker 
immunity was unavailable only because the State as sover-
eign did not intend to do away with competition among law-
yers. 421 U. S., at 790. Similarly, in Cantor the anti-
competitive acts of a private utility were held unprotected 
because the Michigan Legislature had indicated no intention 
to displace competition in the relevant market. 428 U. S., at 
584-585.

If more detail than a clear intent to displace competition 
were required of the legislature, States would find it diffi-
cult to implement through regulatory agencies their anti-
competitive policies. Agencies are created because they 
are able to deal with problems unforeseeable to, or outside 
the competence of, the legislature. Requiring express 
authorization for every action that an agency might find 
necessary to effectuate state policy would diminish, if not 
destroy, its usefulness. Of. Hallie v. Eau Claire, ante, 
at 44 (requiring explicit legislative authorization of anti-
competitive activity would impose “detrimental side effects 
upon municipalities’ local autonomy”). Therefore, we hold
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that if the State’s intent to establish an anticompetitive regu-
latory program is clear, as it is in Mississippi,25 the State’s 
failure to describe the implementation of its policy in detail 
will not subject the program to the restraints of the federal 
antitrust laws.

C
In summary, we hold that the petitioners’ collective rate-

making activity is immune from Sherman Act liability. This 
anticompetitive conduct is taken pursuant to a “clearly artic-
ulated state policy.” The legislatures of North Carolina, 
Georgia, and Tennessee expressly permit motor common 
carriers to submit collective rate proposals to Public Service 
Commissions, which have the authority to accept, reject, or 
modify any recommendation. Mississippi, the fourth State 
in which the petitioners operate, has not expressly approved 
of collective ratemaking, but it has articulated clearly its 
intent to displace price competition among common carriers 
with a regulatory structure. Anticompetitive conduct taken 
pursuant to such a regulatory program satisfies the first 

25 The Mississippi statute stands in sharp contrast to the Colorado Home 
Rule Amendment, which we considered in Community Communications 
Co. v. Boulder, 455 U. S. 40 (1982). In Boulder, the State Constitution 
gave municipalities extensive powers of self-government. Id., at 43-44. 
Pursuant to this authority, the city of Boulder prohibited a cable television 
company from expanding its operations. The Court held that because the 
Home Rule Amendment did not evidence an intent to displace competition 
in the cable television industry, id., at 55, Boulder’s anticompetitive ordi-
nance was not enacted pursuant to a clearly articulated state policy. This 
holding was premised on the fact that Boulder, as a “home rule municipal-
ity,” was authorized to elect free-market competition as an alternative to 
regulation. Id., at 56.

In this case, on the other hand, the Mississippi Public Service Com-
mission is not authorized to choose free-market competition. Instead, it 
is required to prescribe rates for motor common carriers on the basis 
of statutorily enumerated factors. Miss. Code Ann. § 77-7-221 (1972). 
These factors bear no discernible relationship to the prices that would be 
set by a perfectly efficient and unregulated market. Therefore, the Mis-
sissippi statute clearly indicates that the legislature intended to displace 
competition in the intrastate trucking industry with a regulatory program.
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prong of the Midcal test. The second prong of the Midcal 
test likewise is met, for the Government has conceded that 
the relevant States, through their agencies, actively super-
vise the conduct of private parties.

V
We conclude that the petitioners’ collective ratemaking 

activities, although not compelled by the States, are immune 
from antitrust liability under the doctrine of Parker v. 
Brown. Accordingly, the judgment of the Court of Appeals 
is reversed.

It is so ordered.

Justi ce  Steve ns , with whom Justic e White  joins, 
dissenting.

The term “price fixing” generally refers to a process 
by which competitors agree upon the prices that will prevail 
in the market for the goods or services they offer. Such be-
havior is not essential to every public program for regulating 
industry. In this case, for example, four Southern States 
have established programs for evaluating the reasonableness 
of rates that motor carriers propose to charge for intrastate 
transport, but the States do not require price fixing by motor 
carriers. They merely tolerate it.

Reasoning deductively from a dictum in California Retail 
Liquor Dealers Assn. v. Midcal Aluminum, Inc., 445 U. S. 
97, 105 (1980), the Court holds that Congress did not intend 
to prohibit price fixing by motor carrier rate bureaus—at 
least when such conduct is prompted, but not required, by a 
State Public Service Commission. The result is inconsistent 
with the language1 and policies of the Sherman Act, and this 
Court’s precedent. The Sherman Act only would interfere 
with the regulatory process if the States compelled price

1 “Every contract, combination in the form of trust or otherwise, or con-
spiracy, in restraint of trade or commerce among the several States, or 
with foreign nations, is declared to be illegal.” 15 U. S. C. § 1.
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fixing that is unlawful under federal law. In that situation, 
the regulated carriers would face conflicting obligations 
under state and federal law, and the success of the States’ 
regulatory programs would be threatened. Except under 
those circumstances, immunity from the antitrust laws under 
the state-action doctrine is not available for private persons.2

I
“Whatever may be its peculiar problems and character-

istics, the Sherman Act, so far as price-fixing agreements 
are concerned, establishes one uniform rule applicable to all 
industries alike”:3 agreements and combinations tampering 
with competitive price structures are unlawful. State legis-
latures, whose powers are limited by the Supremacy Clause,4 
may not expressly modify the obligations of any person under 
this federal law. Only Congress, expressly or by implica-
tion, may authorize price fixing, and has done so in particular 
industries or compelling circumstances. Implied antitrust 
immunities, however, are disfavored,5 and any exemptions 

2 Of course, public agencies like municipalities need only establish that 
their anticompetitive conduct is taken pursuant to a clearly articulated and 
affirmatively expressed state policy. Hallie v. Eau Claire, ante, at 46- 
47. The less stringent requirement reflects the presumption “that the 
municipality acts in the public interest.” Ante, at 45; cf. Affiliated Capital 
Corp. v. City of Houston, 735 F. 2d 1555, 1571-1572 (CA5 1984) (en banc) 
(Higginbotham, J., concurring), cert, pending, No. 84-951.

3 United States v. Socony-Vacuum Oil Co., 310 U. S. 150, 222 (1940); 
see also Goldfarb v. Virginia State Bar, 421 U. S. 773, 785 (1975); United 
States v. McKesson & Robbins, Inc., 351 U. S. 305, 309-310 (1956); United 
States v. Paramount Pictures, Inc., 334 U. S. 131, 143 (1948).

4 “This Constitution, and the Laws of the United States which shall 
be made in Pursuance thereof. . . shall be the supreme Law of the Land; 
and the Judges in every State shall be bound thereby, any Thing in 
the Constitution or Laws of any State to the Contrary notwithstanding.” 
U. S. Const., Art. VI, cl. 2.

5E. g., National Gerimedical Hospital and Gerontology Center v. Blue 
Cross of Kansas City, 452 U. S. 378, 388-389 (1981); United States v. 
National Assn, of Securities Dealers, Inc., 422 U. S. 694, 719-720 (1975).
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from the antitrust laws are to be strictly construed.6 These 
“canonfs] of construction . . . reflec[t] the felt indispensable 
role of antitrust policy in the maintenance of a free economy.” 
United States v. Philadelphia National Bank, 374 U. S. 321, 
348 (1963).

Applying these principles, this Court has consistently em-
braced the view that “[r]egulated industries are not per se 
exempt from the Sherman Act.” Georgia v. Pennsylvania 
R. Co., 324 U. S. 439, 456 (1945). For many years prior to 
the enactment of the Sherman Act, state agencies regulated 
the business of insurance, but we rejected the view that 
these programs of public scrutiny supported “our reading 
into the Act an exemption” allowing insurance businesses to 
fix premium rates and agents’ commissions. United States 
v. South-Eastern Underwriters Assn., 322 U. S. 533, 559 
(1944). In South-Eastern Underwriters, the Court tersely 
observed that “if exceptions are to be written into the Act, 
they must come from Congress, not this Court.” Id., at 561. 
Thereafter, in the McCarran-Ferguson Act of 1945, 59 Stat. 
33, Congress decided, as a matter of policy, that the Sherman 
Act’s prohibition of price fixing “shall [only] be applicable to 
the business of insurance to the extent that such business is 
not regulated by State Law.” 15 U. S. C. § 1012(b).

Consistent with its treatment of the insurance business 
in South-Eastern Underwriters, this Court has repeatedly 
held that collusive price fixing by railroads is unlawful even 
though the end result is a reasonable charge approved by a 
public rate commission.7 Georgia v. Pennsylvania R. Co.,

6E. g., Group Life & Health Insurance Co. v. Royal Drug Co., 440 U. S. 
205, 231 (1979); Abbott Laboratories v. Portland Retail Druggists Assn., 
Inc., 425 U. S. 1, 11 (1976).

7“In [Keogh v. Chicago & Northwestern R. Co., 260 U. S. 156 (1922)], 
the suit was one for damages under the Sherman Act. The charge was 
that the defendant carriers had formed a rate bureau or committee to 
secure agreement in respect to freight rates among the constituent railroad 
companies which would otherwise be competing carriers. As we have 
seen, the Court held that damages could not be recovered. But Mr. 
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324 U. S., at 455-463.; United States v. Trans-Missouri 
Freight Assn., 166 U. S. 290, 337-340 (1897). In the Penn-
sylvania Railroad case, the Court explained why this is so:

“The fact that the rates which have been fixed may or 
may not be held unlawful by the [Interstate Commerce] 
Commission is immaterial to the issue before us. . . . 
[E]ven a combination to fix reasonable and non- 
discriminatory rates may be illegal. [Keogh v. Chicago 
& Northwestern R. Co., 260 U. S. 156, 161 (1922)]. The 
reason is that the Interstate Commerce Act does not 
provide remedies for the correction of all the abuses 
of rate-making which might constitute violations of the 
anti-trust laws. Thus a ‘zone of reasonableness exists 
between maxima and minima within which a carrier is 
ordinarily free to adjust its charges for itself.’ United 
States v. Chicago, M., St. P. & P. R. Co., 294 U. S. 499, 
506 [1935]. Within that zone the Commission lacks 
power to grant relief even though the rates are raised to 
the maxima by a conspiracy among carriers who employ 

Justice Brandeis speaking for a unanimous Court stated that a conspiracy 
to fix rates might be illegal though the rates fixed were reasonable and 
nondiscriminatory. He said . . . : ‘All the rates fixed were reasonable and 
non-discriminatory. That was settled by the proceedings before the Com-
mission. . . . But under the Anti-Trust Act, a combination of carriers to fix 
reasonable and non-discriminatory rates may be illegal; and if so, the Gov-
ernment may have redress by criminal proceedings under § 3, by injunction 
under § 4, and by forfeiture under § 6. That was settled by United States 
v. Trans-Missouri Freight Association, 166 U. S. 290 [1897], and United 
States v. Joint Traffic Association, 171 U. S. 505 [1898]. The fact that 
these rates had been approved by the Commission would not, it seems, bar 
proceedings by the Government.’ [260 U. S., at 161-162].” Georgia v. 
Pennsylvania R. Co., 324 U. S. 439, 457-458 (1945). Although the Court 
in Pennsylvania Railroad was divided on the question whether Georgia 
could pursue its antitrust remedy by invoking this Court’s original jurisdic-
tion, the dissenting Justices recognized that the United States could obtain 
an injunction against the alleged price fixing in an appropriate forum. See 
id., at 484, 489 (Stone, C. J., dissenting). It is, of course, the United 
States that seeks relief in the case now before us.
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unlawful tactics. . . . Damage must be presumed to flow 
from a conspiracy to manipulate rates within that zone.” 
324 U. S., at 460-461.

Collusive price fixing by regulated carriers causes upward 
pressure on rates within the zone of reasonableness, and 
such combinations and conspiracies are generally actionable 
under the Sherman Act on the theory of the Pennsylvania 
Railroad case.

Congress reacted to the Pennsylvania Railroad decision 
much as it reacted to the South-Eastern Underwriters de-
cision. It decided, as a matter of policy, that some price fix-
ing should be permitted in the transportation industry, and 
enacted the Reed-Bulwinkle Act of 1948 to effectuate that 
policy choice.8 In the Motor Carrier Act of 1980,9 however, 
Congress sharply curtailed the availability of this antitrust 
exemption. Collective ratemaking is still permitted in lim-
ited circumstances, but rate bureaus must comply with strict 
procedural requirements. See n. 19, infra.

The defendants have stipulated that their price-fixing 
arrangements are identical to those followed by the Carrier 
Rate Committees in the Pennsylvania Railroad case which 
were declared unlawful under the Sherman Act. See App. 
40-41. They also acknowledge that neither the Reed- 
Bulwinkle Act nor any other federal statute expressly ex-
empts their price fixing from the antitrust laws. Never-
theless, they contend that Congress would not have intended 
to prohibit collective ratemaking by intrastate motor carriers 
when it is permitted, but not required, by state law.

8 “Parties to any agreement approved by the Commission under this 
section and other persons are .' . . hereby relieved from the operation 
of the antitrust laws with respect to the making of such agreement, and 
with respect to the carrying out of such agreement in conformity with its 
provisions and in conformity with the terms and conditions prescribed by 
the Commission.” 62 Stat. 473. The current version of the exemption is 
codified at 49 U. S. C. § 10706(b)(2).

994 Stat. 803, 49 U. S. C. §§ 10706(b)(3)(B)-(D).
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II
The basis for the defendants’ claim of implied immunity 

from the antitrust laws is the state-action doctrine of Parker 
v. Brawn, 317 U. S. 341 (1943). This Court, however, has 
repeatedly recognized that private entities may not claim 
the state-action immunity unless their unlawful conduct is 
compelled by the State.

In the Parker case, this Court held that the Sherman Act 
does not reach “state action or official action directed by 
a state.” Id., at 351. The case involved price fixing that 
was mandated by a California statute in the furtherance of a 
price-support program for raisin farmers. The Court held 
that the price fixing was not prohibited by the Sherman Act:

“[T]he prorate program here was never intended to op-
erate by force of individual agreement or combination. 
It derived its authority and its efficacy from the legisla-
tive command of the state and was not intended to oper-
ate or become effective without that command. We find 
nothing in the language of the Sherman Act or in its his-
tory which suggests that its purpose was to restrain a 
state or its officers or agents from activities directed by 
its legislature.” Id., at 350-351.

Under Parker, private anticompetitive conduct must be 
“directed” by the State to be eligible for the state-action 
immunity.

In a later case involving price fixing by attorneys through 
minimum-fee schedules, the Court unanimously stated: “The 
threshold inquiry in determining if an anticompetitive activ-
ity is state action of the type the Sherman Act was not meant 
to proscribe is whether the activity is required by the State 
acting as sovereign. Parker v. Brown, 317 U. S., at 350- 
352; Continental Co. v. Union Carbide, 370 U. S. 690, 
706-707 (1962).” Goldfarb v. Virginia State Bar, 421 U. S. 
773, 790 (1975). In Goldfarb, no state statute or Supreme 
Court rule required the defendant County Bar Association to 
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adopt the minimum-fee schedule, and this Court concluded 
that this “is not state action for Sherman Act purposes. It is 
not enough that, as the County Bar puts it, anticompetitive 
conduct is ‘prompted’ by state action; rather, anticompetitive 
activities must be compelled by direction of the State acting 
as a sovereign.” Id., at 791.

In Cantor n . Detroit Edison Co., 428 U. S. 579 (1976), the 
Court was also unanimous in its understanding that sover-
eign compulsion was a prerequisite for state-action immu-
nity.10 * The opinion for the Court observed that it has long 
been settled “that state authorization, approval, encourage-
ment, or participation in restrictive private conduct confers 
no antitrust immunity.” Id., at 592-593 (footnotes omit-
ted).11 The dissenting Justices agreed: “private conduct, 
if it is to come within the state-action exemption, must be not 
merely ‘prompted’ but ‘compelled’ by state action.” Id., at 
637 (Stewart, J., dissenting, joined by Powell  and Rehn -
qui st , JJ.).

In Cantor, the Court only divided on the question whether 
the compulsion requirement alone was sufficient to confer 
antitrust immunity. The dissent argued that Congress 
would not have intended to penalize Detroit Edison for 
engaging in a light-bulb-distribution program that had been 
approved by the Michigan Public Service Commission and 
that could not be discontinued without approval of the Com-
mission. Id., at 614-615. The Court, on the other hand, 
acknowledged that continuation of the light-bulb program 
was ostensibly required by the State, but went on to consider

10See, e. g., Cantor v. Detroit Edison Co., 428 U. S., at 609 (Bla ck - 
MUN, J., concurring in judgment).

“For the proposition stated, the Court relied on Goldfarb v. Virginia 
State Bar, 421 U. S., at 791; Continental Co. v. Union Carbide, 370 U. S. 
690, 706-707 (1962); Parker v. Brown, 317 U. S. 341, 351 (1943); Union 
Pacific R. Co. v. United States, 313 U. S. 450, 467-468 (1941); and North-
ern Securities Co. v. United States, 193 U. S. 197, 346 (1904).
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whether an antitrust exemption for this conduct was funda-
mental to the State’s regulatory program. Since Michigan’s 
statutes only expressed an interest in regulating the elec-
tricity market, and not the light-bulb market, the Court 
concluded that “[r]egardless of the outcome of this case, 
Michigan’s interest in regulating its utilities’ distribution of 
electricity will be almost entirely unimpaired.” Id., at 598. 
Because the State had not articulated any intention to regu-
late the light-bulb market, and the idea for the distribution 
program had come from the private utility, the State’s 
requirement that the program continue was not sufficient to 
establish state-action immunity from the antitrust laws.

The Court’s unanimous decision in California Retail Liq-
uor Dealers Assn. v. Midcal Aluminum, Inc., 445 U. S. 
97 (1980), signaled no departure from settled principles in 
this area. In discussing the principles of law applicable 
to state-action immunity, the Court quoted extensively from 
the language in Parker and Goldfarb12 that recognized the 
compulsion requirement. In any case, it was quite clear in 
Midcal that the California statutes required the unlawful 
resale-price-maintenance activities. Thus, this Court had no 
occasion in that case to explore the contours of the com-
pulsion requirement. The references, in the Midcal opinion, 
to “clearly articulated and affirmatively expressed” poli-
cies and “actively supervised” activities merely restated the 
standards to be applied in evaluating whether conduct osten-
sibly compelled by the State is entitled to the state-action 
immunity. These requirements limited the scope of the 

12 “Several recent decisions have applied Parker’s analysis. In Goldfarb 
v. Virginia State Bar, 421 U. S. 773 (1975), the Court concluded that fee 
schedules enforced by a state bar association were not mandated by ethical 
standards established by the State Supreme Court. The fee schedules 
therefore were not immune from antitrust attack. ‘It is not enough that 
. . . anticompetitive conduct is ‘prompted’ by state action; rather, anti-
competitive activities must be compelled by direction of the State acting 
as a sovereign.’ Id., at 791.” 445 U. S., at 104.
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state-action immunity for private entities; they did not 
expand the immunity to protect conduct that is merely 
prompted by the State.13

Ill
Today the Court abandons the settled view that a private 

party is not entitled to state-action immunity unless the State 
compelled him to act in violation of federal law. Hereafter, a 
State may exempt price fixing from the federal antitrust laws 
if it clearly articulates its intention to supplant competition 
with regulation in the relevant market, and if it actively 
supervises the unlawful conduct by evaluating the reason-
ableness of the prices charged. The Court justifies this 
change in the law by finding it more consistent with “prin-
ciples of federalism and the goal of the antitrust laws, 
unfettered competition in the marketplace.” Ante, at 61. 
I believe these conclusions are unsound.

Deference to State Regulatory Programs
The Court’s reliance today on vague “principles of federal-

ism” obscures our traditional disfavor for implied exemptions 
to the Sherman Act. We have only authorized exemptions 
from the Sherman Act for businesses regulated by federal 
law when “that exemption was necessary in order to make 
the regulatory Act work ‘and even then only to the minimum 
extent necessary.’”14 No lesser showing of repugnancy

13 As in Cantor, the Court concluded in the Midcal case that the State’s 
ostensible compulsion of the resale-price-maintenance program was not 
alone sufficient to confer state-action immunity. The State neither set the 
prices nor reviewed their reasonableness, nor did it monitor market condi-
tions and evaluate the effectiveness of the program. Under those condi-
tions, the “State simply authorizes price setting and enforces the prices set 
by private parties. . . . The national policy in favor of competition cannot 
be thwarted by casting such a gauzy cloak of state involvement over what 
is essentially a private price-fixing arrangement.” 445 U. S., at 105-106.

14Cantor v. Detroit Edison Co., 428 U. S., at 597 (quoting Silver v. New 
York Stock Exchange, 373 U. S. 341, 357 (1963)). In United States v. 
National Assn, of Securities Dealers, the Court pointed out that “[i]mplied
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should be sufficient to justify an implied exemption based on 
a state regulatory program.

Any other view separates the state-action exemption from 
the reason for its existence. The program involved in the 
Parker case was designed to enhance the market price of 
raisins by regulating both output and price.* 16 In other 
words, the state policy was one that replaced price compe-
tition with economic regulation. Price support programs 
like the one involved in Parker cannot possibly succeed if 
every individual producer is free to participate or not partici-
pate in the program at his option. In Parker, the challenged 
price fixing was the heart of California’s support program for 
agriculture; without immunity from the Sherman Act, the 
State would have had to abandon the project.

In this case, the common denominator in the States’ regu-
latory programs for motor carriers is their reservation of the 
power to evaluate the reasonableness of proposed rates and 

antitrust immunity is not favored, and can be justified only by a convincing 
showing of clear repugnancy between antitrust laws and the regulatory 
system. See, e. g., United States v. Philadelphia National Bank, 374 
U. S., at 348; United States v. Borden Co., 308 U. S. 188, 197-206 (1939).” 
422 U. S., at 719-720; see also nn. 5, 6, supra. These cases are, of course, 
consistent with the “cardinal rule,” applicable to legislation generally, that 
repeals by implication are not favored. Posadas v. National City Bank, 
296 U. S. 497, 503. (1936).

16 “The California Agricultural Prorate Act authorizes the establishment, 
through action of state officials, of programs for the marketing of agricul-
tural commodities produced in the state, so as to restrict competition 
among the growers and maintain prices in the distribution of their com-
modities to packers. The declared purpose of the Act is to ‘conserve the 
agricultural wealth of the State’ and to ‘prevent economic waste in the 
marketing of agricultural products’ of the state.” 317 U. S., at 346.

“The declared objective of the California Act is to prevent excessive 
supplies of agricultural commodities from ‘adversely affecting’ the market, 
and although the statute speaks in terms of ‘economic stability’ and ‘agri-
cultural waste’ rather than of price, the evident purpose and effect of the 
regulation is to ‘conserve agricultural wealth of the state’ by raising 
and maintaining prices, but ‘without permitting unreasonable profits to 
producers.’” Id., at 355.
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terms of carriage.16 In these programs, “no State requires 
that all rates among competing carriers for identical service 
be uniform, [and] no State requires, either by statute or 
regulation, or other express legislative or administrative 
mandate, that rates proposed by carriers be formulated by 
rate conferences.” 467 F. Supp. 471, 477 (ND Ga. 1979). 
When, as here, state regulatory policies are permissive rather 
than mandatory, there is no necessary conflict between the 
antitrust laws and the regulatory systems; the regulated 
entity may comply with the edicts of each sovereign. Indeed, 
it is almost meaningless to contemplate a “regulatory” policy 
that gives every regulated entity carte blanche to excuse 
itself from the consequences of the regulation. Even a policy 
against speeding could not be enforced if every motorist could 
drive as fast as he chose. When a State declares that a regu-
lated entity need not follow a regulatory procedure, it as 
much as admits that this element is inconsequential to the 
ultimate success of the regulatory program.17

16 See Ga. Code Ann. §§ 46-2-25(b), 46-7-18 (Supp. 1984); Miss. Code 
Ann. §§77-7-217, 77-7-221 (1972); N. C. Gen. Stat. §§62-134(b), 62-146, 
62-147 (1982); Tenn. Code Ann. §§65-5-203, 65-15-119 (1982).

17 By consolidating petitions for rate modifications, collective ratemaking 
arguably preserves the resources of the state regulatory Commissions and 
promotes simplicity and uniformity in the intrastate rate structure. See 
App. 60-61, 83-84, 90-91. Under the statutes governing the state regula-
tory programs, however, the carriers may, at any time, decline to partici-
pate in collective ratemaking, and deprive the States of these purported 
advantages. Ante, at 51. That being so, it is difficult for the States 
to argue that these facets of their regulatory systems are essential to the 
program’s success. Brief for State of Iowa et al. as Amici Curiae 6 (“The 
authorization of the price-fixing agreement, collective ratemaking, by the 
states serves no cognizable state interest”).

The States also contend that the defendants provide a valuable informa-
tion-gathering service for motor carriers. App. 60-61, 84, 90. The Dis-
trict Court’s final judgment, however, would not have interfered with this 
function. Id., at 99 (“Each defendant may provide statistical and other 
economic data and advice to any carrier wishing to avail itself of defend-
ants’ expertise”).
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As I have noted, the Reed-Bulwinkle Act18 authorizes 
collective ratemaking by interstate carriers under some cir-
cumstances. The Court doubts whether “Congress intended 
to prevent the States from adopting virtually identical 
policies at the intrastate level.” Ante, at 60, n. 22. The 
Reed-Bulwinkle exemption, however, has been abolished for 
single-line rate requests, and to the extent that it still applies 
to general rate requests, the rate bureaus must follow strin-
gent procedural safeguards which channel their conduct into 
useful informational tasks and thereby diminish the threat 
of anticompetitive misconduct.19 Even if there were sound 
policy reasons20 for extending the Reed-Bulwinkle exemp-

18 See n. 8, supra.
19 Under the exemption, as amended, the ratemaking conferences, among 

other things, must disclose the names of their members and affiliates of 
their members, 49 U. S. C. § 10706(b)(3)(A); the organization must limit 
discussion and voting to allowed subjects and parties, § 10706(b)(3)(B)(i); 
“the organization may not file a protest or complaint with the Commission 
against any tariff item published by or for the account of any motor 
carrier,” § 10706(b)(3)(B)(iii); “the organization may not permit one of its 
employees or any employee committee to docket or act upon any proposal 
effecting a change in any tariff item,” § 10706(b)(3)(B)(iv); “upon request, 
the organization must divulge to any person the name of the proponent of a 
rule or rate docketed with it, must admit any person to any meeting at 
which rates or rules will be discussed or voted upon, and must divulge to 
any person the vote cast by any member carrier on any proposal before the 
organization,” § 10706(b)(3)(B)(v); and the organization shall make a final 
disposition of rate proposals within 120 days, § 10706(b)(3)(B)(vii). See 
generally ICC v. American Trucking Assns., Inc., 467 U. S. 354 (1984).

20 In the legislative history of the 1980 Motor Carrier Act, however, 
Congress suggested otherwise:

“During the course of its hearings, the Committee heard a good deal of 
criticism of the rate bureau process. . . . The disadvantage is that the 
system inherently tends to result in rates that will be compensatory for 
even the least efficient motor carrier participating in the rate discussions. 
When this happens, consumers lose the benefit of price competition that 
would occur if more efficient carriers were able to offer more attractive 
rates. Another serious problem has been the closed nature of the rate 
bureau proceedings. Voting upon specific rate proposals is done behind
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tion, as amended, to a state regulatory program that did not 
contain comparable procedural safeguards, “[t]hese consider-
ations are . . . not for us. . . . Congress is the body to amend 
[the statute] and not this court, by a process of judicial 
legislation wholly unjustifiable.” United States v. Trans-
Missouri Freight Assn., 166 U. S., at 340.

The Policy of Competition
The Court embraces the defendants’ specious argument 

that “insofar as it encourages States to require, rather than 
merely permit, anticompetitive conduct, a compulsion re-
quirement may result in greater restraints on trade.” Ante, 
at 61. The Court finds this “result” inconsistent with the 
policies of the Sherman Act. This argument is seriously 
flawed.

On a practical level, the Court’s argument assumes that a 
decision for the Government today would cause the States to 
rush into enactment legislation compelling price fixing in 
the motor carrier industry. Moreover, the Court’s argu-
ment assumes that a Congress that only recently has acted 
to increase competition in the interstate motor carrier field 
would remain silent in the face of anticompetitive legisla-
tion at the intrastate level. These assumptions are wholly 
speculative.

On a more theoretical level, the Court ignores the anti-
competitive effect of the collective ratemaking practices chal-
lenged in this litigation.21 The Court of Appeals correctly 
observed that “[c]ollective [rate] formulation clearly tampers 
with the price structure for intrastate commodities; the rate

closed doors.” S. Rep. No. 96-641, p. 13 (1980). See also H. R. Rep. 
No. 96-1069, p. 27 (1980).

21 “It has been held too often to require elaboration now that price fixing 
is contrary to the policy of competition underlying the Sherman Act and 
that its illegality does not depend on a showing of unreasonableness since it 
is conclusively presumed to be unreasonable.” United States v. McKesson 
& Robbins, Inc., 351 U. S., at 309-310.
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bureau arrangement substitutes concerted pricing decisions 
among competing carriers for the influence of impersonal 
market forces on proposed rates.” 672 F. 2d 469, 478 (CA5, 
Unit B, now CA11, 1982). The increased rates for transpor-
tation caused by this behavior are especially grave in a basic 
industry, like transportation, where the ripple effects of the 
increased rates are magnified as raw materials, semifinished 
and finished goods are transported at various stages of pro-
duction and distribution.

Active supervision of the rate bureau process—like that 
provided in the Motor Carrier Act of 1980—might minimize 
the anticompetitive effects of collective ratemaking.22 To the 
extent that the State Regulatory Commissions are struc-
tured like the ICC in the Pennsylvania Railroad case, how-
ever, they only have the power to reject the rates proposed 
by the carriers if those rates fall outside the “zone of reason-
ableness.” Unless the Commissions “actively supervise” the 
price-fixing process itself, they cannot eliminate the upward 
pressure on rates caused by collusive ratemaking. Unfor-
tunately, the nature of the “active supervision” of those 
carriers who take part in collective ratemaking is not fully 
disclosed by the record.23

IV
Whether it is wise or unwise policy for the Federal Govern-

ment to seek to enforce the Sherman Act in this case is not 
a question that this Court is authorized to consider. The 
District Court and the Court of Appeals correctly applied 
established precedent in holding that the Government is en-

22 The Court of Appeals, however, found that the State Commissions’ 
scrutiny of the reasonableness of proposed rates satisfies the active super-
vision requirement. 702 F. 2d 532, 539, n. 12 (CA5, Unit B, now CA11, 
1983) (en banc).

23 Some of the States’ statutes and implementing regulations indicate that 
the process of collective ratemaking is being supervised on a limited basis. 
See, e. g., N. C. Gen. Stat. §62-152.1(c) (1982); Ga. Pub. Serv. Comm’n 
Rule 1-3-1-. 14 (1983); Tenn. Pub. Serv. Comm’n Rule 1220-2-1-.40 (1974).
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titled to an injunction against the defendants’ price fixing. 
Such price fixing is unlawful unless it is expressly authorized 
by statute, or required by a State’s regulatory program. 
Today the Court authorizes collective ratemaking by intra-
state motor carriers even though the State has only permit-
ted it in a program regulating the reasonableness of prices in 
the industry. Immunity of this type was rejected by the 
Court in the South-Eastern Underwriters and Pennsylvania 
Railroad cases, but today, under the shroud of the state-
action doctrine,24 it is resurrected.

Accordingly, I respectfully dissent.

24 Since the Court does not reach it, ante, at 53, n. 11, 55, n. 17, I do not 
address the merits of the Noerr-Pennington question. See Mine Workers 
v. Pennington, 381 U. S. 657 (1965); Eastern Railroad Presidents Confer-
ence v. Noerr Motor Freight, Inc., 365 U. S. 127 (1961).
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CORY ET AL. v. WESTERN OIL & GAS ASSN. ET AL.

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 84-16. Argued February 26, 1985—Decided March 27, 1985

726 F. 2d 1340, affirmed by an equally divided Court.

Dennis M. Eagan, Deputy Attorney General of California, 
argued the cause for appellants. With him on the briefs 
were John K. Van de Kamp, Attorney General, and 
N. Gregory Taylor, Assistant Attorney General.

Philip K. Verleger argued the cause for appellees. With 
him on the brief was John P. Zaimes*

Per  Curi am .
The judgment is affirmed by an equally divided Court.

Justi ce  Powell  took no part in the decision of this case.

*A brief of amici curiae urging reversal was filed for the City of Santa 
Monica et al. by Robert M. Myers, Karl M. Manheim, Bert Glennon, Jr., 
and Stanley E. Remelmeyer.
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SPENCER ET ux. v. SOUTH CAROLINA TAX 
COMMISSION ET AL.

CERTIORARI TO THE SUPREME COURT OF SOUTH CAROLINA

No. 84-249. Argued February 27, 1985—Decided March 27, 1985

281 S. C. 492, 316 S. E. 2d 386, affirmed by an equally divided Court.

Henry L. Parr, Jr., argued the cause for petitioners. 
With him on the briefs were Eric B. Amstutz and Frank S. 
Holleman III.

Ray N. Stevens, Senior Assistant Attorney General of 
South Carolina, argued the cause for respondents. With him 
on the brief were T. Travis Medlock, Attorney General, and 
Joe L. Allen, Jr., Chief Deputy Attorney General.*

Per  Curi am .
The judgment is affirmed by an equally divided Court.

Justic e  Powell  took no part in the decision of this case.

*Briefs of amici curiae urging affirmance were filed for the State of 
Alaska et al. by Francis X. Bellotti, Attorney General of Massachusetts, 
Thomas R. Kiley, First Assistant Attorney General, Judith S. Yogman, 
Assistant Attorney General, Norman Gorsuch, Attorney General of 
Alaska, Steve Clark, Attorney General of Arkansas, Duane Woodard, 
Attorney General of Colorado, Jim Jones, Attorney General of Idaho, 
Thomas J. Miller, Attorney General of Iowa, David L. Armstrong, Attor-
ney General of Kentucky, Alex W. Rose, Assistant Attorney General, 
Stephan H. Sachs, Attorney General of Maryland, Hubert H. Humphrey 
III, Attorney General of Minnesota, Brian McKay, Attorney General of 
Nevada, Peter W. Mosseau, Acting Attorney General of New Hampshire, 
Robert 0. Wefald, Attorney General of North Dakota, Anthony J. Cele- 
brezze, Jr., Attorney General of Ohio, LeRoy S. Zimmerman, Attorney 
General of Pennsylvania, and Mark V. Meierhenry, Attorney General of 
South Dakota; and for the Council of State Governments et al. by Joyce 
Holmes Benjamin.
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BOARD OF TRUSTEES OF THE VILLAGE OF SCARS-
DALE et  al . v. McCREARY et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT

No. 84-277. Argued February 20, 1985—Decided March 27, 1985

739 F. 2d 716, affirmed by an equally divided Court.

Marvin E. Frankel argued the cause for petitioners. 
With him on the briefs was Marc D. Stem.

Marvin Schwartz argued the cause for respondents and 
filed a brief for respondents Scarsdale Crèche Committee 
et al. Vincent K. Gilmore filed a brief for respondents 
McCreary et al.*

Per  Curi am .
The judgment is affirmed by an equally divided Court.

Justic e  Powell  took no part in the decision of this case.

*Briefs of amici curiae urging reversal were filed for the American 
Civil Liberties Union et al. by Burt Neubome, Charles S. Sims, Norman 
Dorsen, and Steven R. Shapiro; for the American Jewish Committee et al. 
by Samuel Rabinove; and for the Anti-Defamation League of B’nai B’rith 
et al. by Ruti G. Teitel, Meyer Eisenberg, Justin J. Finger, and Jeffrey 
P. Sinensky.

Solicitor General Lee, Acting Assistant Attorney General Willard, and 
Deputy Solicitor General Bator filed a brief for the United States as 
amicus curiae urging affirmance.

Steven Frederick McDowell filed a brief for the Catholic League for 
Religious and Civil Rights as amicus curiae.
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UNITED STATES ET AL. v. LOCKE ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF NEVADA

No. 83-1394. Argued November 6, 1984—Decided April 1, 1985

Section 314 of the Federal Land Policy and Management Act of 1976 
(FLPMA) establishes a federal recording system that is designed to rid 
federal lands of stale mining claims and to provide federal land man-
agers with up-to-date information that allows them to make informed 
land management decisions. Section 314(b) requires that mining claims 
located prior to FLPMA’s enactment be initially recorded with the Bu-
reau of Land Management (BLM) within three years of the enactment, 
and § 314(a) requires that the claimant, in the year of initial recording 
and “prior to December 31” of every year after that, file with state 
officials and the BLM a notice of intention to hold a claim, an affidavit of 
assessment work performed on the claim, or a detailed reporting form. 
Section 314(c) provides that failure to comply with either of these re-
quirements “shall be deemed conclusively to constitute an abandonment” 
of the claim. Appellees, who had purchased mining claims before 1976, 
complied with the initial recording requirement but failed to meet 
on time their first annual filing requirement, not filing with the BLM 
until December 31. Subsequently, the BLM notified appellees that 
their claims had been declared abandoned and void due to their tardy 
filing. After an unsuccessful administrative appeal, appellees filed an 
action in Federal District Court, alleging that § 314(c) effected an uncon-
stitutional taking of their property without just compensation and denied 
them due process. The District Court issued summary judgment in 
appellees’ favor, holding that § 314(c) created an impermissible irrebutta-
ble presumption that claimants who fail to make a timely filing intended 
to abandon their claims. Alternatively, the court held that the 1-day 
late filing “substantially complied” with § 314(a) and the implementing 
regulations.

Held:
1. Section 314(a)’s plain language—“prior to December 31”—read in 

conjunction with BLM regulations makes clear that the annual filings 
must be made on or before December 30. Thus, the BLM did not act 
ultra vires in concluding that appellees’ filing was untimely. Pp. 93-96.

2. Congress intended in § 314(c) to extinguish those claims for which 
timely filings were not made. Specific evidence of intent to abandon is 
made irrelevant by § 314(c); the failure to file on time, in and of itself, 
causes a claim to be lost. Pp. 97-100.
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3. The annual filing deadline cannot be complied with, substantially or 
otherwise, by filing late—even by one day. Pp. 100-102.

4. Section 314(c) is not unconstitutional. Pp. 103-110.
(a) Congress was well within its affirmative powers in enacting the 

filing requirement, in imposing the penalty of extinguishment in § 314(c), 
and in applying the requirement and sanction to claims located before 
FLPMA was enacted. Pp. 104-107.

(b) Appellees’ property loss was one they could have avoided with 
minimal burden; it was their failure to file on time, not Congress’ action, 
that caused their property rights to be extinguished. Regulation of 
property rights does not “take” private property when an individual’s 
reasonable, investment-backed expectations can continue to be realized 
as long as he complies with reasonable regulations. Pp. 107-108.

(c) FLPMA provides appellees with all the process that is their 
constitutional due. The Act’s recording provisions clearly afford those 
within the Act’s reach a reasonable opportunity both to familiarize them-
selves with the general requirements imposed and to comply with those 
requirements. As the Act constitutes purely economic regulation, 
Congress was entitled to conclude that it was preferable to place a 
substantial portion of the burden on claimants to make the national 
recording system work. Pp. 108-110.

573 F. Supp. 472, reversed and remanded.

Marsh all , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Whi te , Bla ck mun , Reh nq ui st , and O’Con no r , JJ., joined. 
O’Con no r , J., filed a concurring opinion, post, p. 110. Pow ell , J., filed a 
dissenting opinion, post, p. 112. Ste ve ns , J., filed a dissenting opinion, 
in which Bre nna n , J., joined, post, p. 117.

Carolyn F. Corwin argued the cause for appellants. With 
her on the briefs were Solicitor General Lee, Assistant Attor-
ney General Habicht, Deputy Solicitor General Claiborne, 
David C. Shilton, and Arthur E. Gowran.

Harold A. Swafford argued the cause for appellees. With 
him on the brief was John W. Hoffman*

*Laurens H. Silver and John Leshy filed a brief for the Sierra Club 
as amicus curiae urging reversal.

Briefs of amici curiae urging affirmance were filed for the State of 
Nevada by Brian McKay, Attorney General, and James C. Smith, Deputy 
Attorney General; for the Alaska Miners Association et al. by Ronald A. 
Zumbrun and Robin L. Rivett; for the Colorado Mining Association by 
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Just ice  Mars hall  delivered the opinion of the Court.
The primary question presented by this appeal is whether 

the Constitution prevents Congress from providing that hold-
ers of unpatented mining claims who fail to comply with the 
annual filing requirements of the Federal Land Policy and 
Management Act of 1976 (FLPMA), 43 U. S. C. § 1744, shall 
forfeit their claims.

I
From the enactment of the general mining laws in the 19th 

century until 1976, those who sought to make their living by 
locating and developing minerals on federal lands were virtu-
ally unconstrained by the fetters of federal control. The 
general mining laws, 30 U. S. C. §22 et seq., still in effect 
today, allow United States citizens to go onto unappropri-
ated, unreserved public land to prospect for and develop cer-
tain minerals. “Discovery” of a mineral deposit, followed by 
the minimal procedures required to formally “locate” the de-
posit, gives an individual the right of exclusive possession of 
the land for mining purposes, 30 U. S. C. § 26; as long as $100 
of assessment work is performed annually, the individual 
may continue to extract and sell minerals from the claim 
without paying any royalty to the United States, 30 U. S. C. 
§28. For a nominal sum, and after certain statutory con-
ditions are fulfilled, an individual may patent the claim, 
thereby purchasing from the Federal Government the land 
and minerals and obtaining ultimate title to them. Patent-
ing, however, is not required, and an unpatented mining 
claim remains a fully recognized possessory interest. Best 
v. Humboldt Placer Mining Co., 371 U. S. 334, 335 (1963).

By the 1960’s, it had become clear that this 19th-century 
laissez-faire regime had created virtual chaos with respect to 
the public lands. In 1975, it was estimated that more than

Randy L. Parcel; for Mobil Oil Corp, by Stephen D. Alfers and William A. 
Hillhouse II; and for the Mountain States Legal Foundation by K. Preston 
Oade, Jr.
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6 million unpatented mining claims existed on public lands 
other than the national forests; in addition, more than half 
the land in the National Forest System was thought to be 
covered by such claims. S. Rep. No. 94-583, p. 65 (1975). 
Many of these claims had been dormant for decades, and 
many were invalid for other reasons, but in the absence of a 
federal recording system, no simple way existed for deter-
mining which public lands were subject to mining locations, 
and whether those locations were valid or invalid. Ibid. As 
a result, federal land managers had to proceed slowly and 
cautiously in taking any action affecting federal land lest the 
federal property rights of claimants be unlawfully disturbed. 
Each time the Bureau of Land Management (BLM) proposed 
a sale or other conveyance of federal land, a title search in 
the county recorder’s office was necessary; if an outstanding 
mining claim was found, no matter how stale or apparently 
abandoned, formal administrative adjudication was required 
to determine the validity of the claim.1

After more than a decade of studying this problem in 
the context of a broader inquiry into the proper manage-
ment of the public lands in the modern era, Congress in 
1976 enacted FLPMA, Pub. L. 94-579, 90 Stat. 2743 (codi-
fied at 43 U. S. C. § 1701 et seq.). Section 314 of the 
Act establishes a federal recording system that is designed 
both to rid federal lands of stale mining claims and to 
provide federal land managers with up-to-date informa-
tion that allows them to make informed land management 
decisions.* 2 For claims located before FLPMA’s enact-

‘See generally Strauss, Mining Claims on Public Lands: A Study of 
Interior Department Procedures, 1974 Utah L. Rev. 185, 193, 215-219.

2 The text of 43 U. S. C. §1744 provides, in relevant part, as follows:
“Recordation of Mining Claims
“(a) Filing requirements

“The owner of an unpatented lode or placer mining claim located prior to 
October 21, 1976, shall, within the three-year period following October 21,
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ment,3 the federal recording system imposes two general 
requirements. First, the claims must initially be registered 
with the BLM by filing, within three years of FLPMA’s 
enactment, a copy of the official record of the notice or cer-

1976 and prior to December 31 of each year thereafter, file the instruments 
required by paragraphs (1) and (2) of this subsection. . . .

“(1) File for record in the office where the location notice or certificate is 
recorded either a notice of intention to hold the mining claim (including but 
not limited to such notices as are provided by law to be filed when there has 
been a suspension or deferment of annual assessment work), an affidavit 
of assessment work performed thereon, on a detailed report provided by 
section 28-1 of title 30, relating thereto.

“(2) File in the office of the Bureau designated by the Secretary a copy 
of the official record of the instrument filed or recorded pursuant to para-
graph (1) of this subsection, including a description of the location of the 
mining claim sufficient to locate the claimed lands on the ground.
“(b) Additional filing requirements

“The owner of an unpatented lode or placer mining claim or mill or tunnel 
site located prior to October 21, 1976 shall, within the three-year period 
following October 21, 1976, file in the office of the Bureau designated by 
the Secretary a copy of the official record of the notice of location or certifi-
cate of location, including a description of the location of the mining claim 
or mill or tunnel site sufficient to locate the claimed lands on the ground. 
The owner of an unpatented lode or placer mining claim or mill or tunnel 
site located after October 21, 1976 shall, within ninety days after the date 
of location of such claim, file in the office of the Bureau designated by the 
Secretary a copy of the official record of the notice of location or certificate 
of location, including a description of the location of the mining claim or mill 
or tunnel site sufficient to locate the claimed lands on the ground.
“(c) Failure to file as constituting abandonment; defective or untimely 
filing

“The failure to file such instruments as required by subsections (a) and 
(b) of this subsection shall be deemed conclusively to constitute an aban-
donment of the mining claim or mill or tunnel site by the owner; but it shall 
not be considered a failure to file if the instrument is defective or not timely 
filed for record under other Federal laws permitting filing or recording 
thereof, or if the instrument is filed for record by or on behalf of some but 
not all of the owners of the mining claim or mill or tunnel site.”

3 A somewhat different scheme applies to claims located after October 
21, 1976, the date the Act took effect.
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tificate of location. 90 Stat., 2743, § 314(b), 43 U. S. C. 
§ 1744(b). Second, in the year of the initial recording, and 
“prior to December 31” of every year after that, the claimant 
must file with state officials and with BLM a notice of inten-
tion to hold the claim, an affidavit of assessment work per-
formed on the claim, or a detailed reporting form. 90 Stat. 
2743, § 314(a), 43 U. S. C. § 1744(a). Section 314(c) of the 
Act provides that failure to comply with either of these 
requirements “shall be deemed conclusively to constitute an 
abandonment of the mining claim ... by the owner.” 43 
U. S. C. § 1744(c).

The second of these requirements—the annual filing ob-
ligation—has created the dispute underlying this appeal. 
Appellees, four individuals engaged “in the business of op-
erating mining properties in Nevada,”4 purchased in 1960 and 
1966 10 unpatented mining claims on public lands near Ely, 
Nevada. These claims were major sources of gravel and 
building material: the claims are valued at several million 
dollars,5 and, in the 1979-1980 assessment year alone, appel-
lees’ gross income totaled more than $1 million.6 Through-
out the period during which they owned the claims, appellees 
complied with annual state-law filing and assessment work 
requirements. In addition, appellees satisfied FLPMA’s 
initial recording requirement by properly filing with BLM a 
notice of location, thereby putting their claims on record 
for purposes of FLPMA.

At the end of 1980, however, appellees failed to meet on 
time their first annual obligation to file with the Federal Gov-
ernment. After allegedly receiving misleading information 
from a BLM employee,7 appellees waited until December 31 

4 Complaint 112.
6 Id., 1115.
6 573 F. Supp. 472, 474 (1983). From 1960 to 1980, total gross income 

from the claims exceeded $4 million. Ibid.
7 An affidavit submitted to the District Court by one of appellees’ 

employees stated that BLM officials in Ely had told the employee that the 
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to submit to BLM the annual notice of intent to hold or proof 
of assessment work performed required under § 314(a) of 
FLPMA, 43 U. S. C. § 1744(a). As noted above, that sec-
tion requires these documents to be filed annually “prior to 
December 31.” Had appellees checked, they further would 
have discovered that BLM regulations made quite clear that 
claimants were required to make the annual filings in the 
proper BLM office “on or before December 30 of each calen-
dar year.” 43 CFR §3833.2-l(a) (1980) (current version at 
43 CFR § 3833.2-l(b)(l) (1984)). Thus, appellees’ filing was 
one day too late.

This fact was brought painfully home to appellees when 
they received a letter from the BLM Nevada State Office in-
forming them that their claims had been declared abandoned 
and void due to their tardy filing. In many cases, loss of a 
claim in this way would have minimal practical effect; the 

filing could be made at the BLM Reno office “on or before December 31, 
1980.” Affidavit of Laura C. Locke H 3. The 1978 version of a BLM ques-
tion and answer pamphlet erroneously stated that the annual filings had to 
be made “on or before December 31” of each year. Staking a Mining 
Claim on Federal Lands 9-10 (1978). Later versions have corrected this 
error to bring the pamphlet into accord with the BLM regulations that 
require the filings to be made “on or before December 30.”

Justi ce  Ste ve ns  and Jus ti ce  Pow el l  seek to make much of this 
pamphlet and of the uncontroverted evidence that appellees were told a 
December 31 filing would comply with the statute. See post, at 117, 122, 
128. However, at the time appellees filed in 1980, BLM regulations and 
the then-current pamphlets made clear that the filing was required “on or 
before December 30.” Thus, the dissenters’ reliance on this pamphlet 
would seem better directed to the claim that the United States was equita-
bly estopped from forfeiting appellees’ claims, given the advice of the BLM 
agent and the objective basis the 1978 pamphlet provides for crediting the 
claim that such advice was given. The District Court did not consider this 
estoppel claim. Without expressing any view as to whether, as a matter 
of law, appellees could prevail on such a theory, see Heckler v. Community 
Health Services of Crawford County, Inc., 467 U. S. 51 (1984), we leave 
any further treatment of this issue, including fuller development of the 
record, to the District Court on remand.
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claimant could simply locate the same claim again and then 
rerecord it with BLM. In this case, however, relocation of 
appellees’ claims, which were initially located by appellees’ 
predecessors in 1952 and 1954, was prohibited by the Com-
mon Varieties Act of 1955, 30 U. S. C. §611; that Act pro-
spectively barred location of the sort of minerals yielded by 
appellees’ claims. Appellees’ mineral deposits thus es-
cheated to the Government.

After losing an administrative appeal, appellees filed the 
present action in the United States District Court for the 
District of Nevada. Their complaint alleged, inter alia, 
that § 314(c) effected an unconstitutional taking of their prop-
erty without just compensation and denied them due process. 
On summary judgment, the District Court held that § 314(c) 
did indeed deprive appellees of the process to which they 
were constitutionally due. 573 F. Supp. 472 (1983). The 
District Court reasoned that § 314(c) created an impermissi-
ble irrebuttable presumption that claimants who failed to 
make a timely filing intended to abandon their claims. 
Rather than relying on this presumption, the Government 
was obliged, in the District Court’s view, to provide individ-
ualized notice to claimants that their claims were in danger of 
being lost, followed by a post-filing-deadline hearing at which 
the claimants could demonstrate that they had not, in fact, 
abandoned a claim. Alternatively, the District Court held 
that the 1-day late filing “substantially complied” with the 
Act and regulations.

Because a District Court had held an Act of Congress un-
constitutional in a civil suit to which the United States was 
a party, we noted probable jurisdiction under 28 U. S. C. 
§ 1252. 467 U. S. 1225 (1984).8 We now reverse.

8 That the District Court decided the case on both constitutional and 
statutory grounds does not affect this Court’s obligation under 28 U. S. C. 
§ 1252 to take jurisdiction over the case; as long as the unconstitutionality 
of an Act of Congress is one of the grounds of decision below in a civil suit 
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II
Appeal under 28 U. S. C. § 1252 brings before this Court 

not merely the constitutional question decided below, but the 
entire case. McLucas v. DeChamplain, 421 U. S. 21, 31 
(1975); United States v. Raines, 362 U. S. 17, 27, n. 7 (1960). 
The entire case includes nonconstitutional questions actually 
decided by the lower court as well as nonconstitutional 
grounds presented to, but not passed on, by the lower court. 
United States v. Clark, 445 U. S. 23, 27-28 (1980).9 These 
principles are important aids in the prudential exercise of our 
appellate jurisdiction, for when a case arrives here by appeal 
under 28 U. S. C. § 1252, this Court will not pass on the con-
stitutionality of an Act of Congress if a construction of the 
Act is fairly possible, or some other nonconstitutional ground 
fairly available, by which the constitutional question can be 
avoided. See Heckler n . Mathews, 465 U. S. 728, 741-744 
(1984); Johnson v. Robison, 415 U. S. 361, 366-367 (1974); 
cf. United States v. Congress of Industrial Organizations, 
335 U. S. 106, 110 (1948) (appeals under former Criminal 
Appeals Act); see generally Ashwander v. TVA, 297 U. S. 
288, 347 (1936) (Brandeis, J., concurring). Thus, we turn 
first to the nonconstitutional questions pressed below.

to which the United States is a party, appeal lies directly to this Court. 
United States v. Rock Royal Co-operative, Inc., 307 U. S. 533, 541 (1939).

Another District Court in the West similarly has declared § 314(c) uncon-
stitutional with respect to invalidation of claims based on failure to meet 
the initial recordation requirements of § 314(a) in timely fashion. Rogers 
v. United States, 575 F. Supp. 4 (Mont. 1982).

9 When the nonconstitutional questions have not been passed on by the 
lower court, we may vacate the decision below and remand with instruc-
tions that those questions be decided, see Youakim v. Miller, 425 U. S. 
231 (1976), or we may choose to decide those questions ourselves without 
benefit of lower court analysis, see United States v. Clark. The choice 
between these options depends on the extent to which lower court 
factfinding and analysis of the nonconstitutional questions will be necessary 
or useful to our disposition of those questions.
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III 
A

Before the District Court, appellees asserted that the 
§ 314(a) requirement of a filing “prior to December 31 of each 
year” should be construed to require a filing “on or before 
December 31.” Thus, appellees argued, their December 31 
filing had in fact complied with the statute, and the BLM 
had acted ultra vires in voiding their claims.

Although the District Court did not address this argument, 
the argument raises a question sufficiently legal in nature 
that we choose to address it even in the absence of lower 
court analysis. See, e. g., United States v. Clark, supra. 
It is clear to us that the plain language of the statute simply 
cannot sustain the gloss appellees would put on it. As even 
counsel for appellees conceded at oral argument, § 314(a) “is a 
statement that Congress wanted it filed by December 30th. 
I think that is a clear statement. . . .” Tr. of Oral Arg. 27; 
see also id., at 37 (“A literal reading of the statute would 
require a December 30th filing . . .”). While we will not 
allow a literal reading of a statute to produce a result 
“demonstrably at odds with the intentions of its drafters,” 
Griffin v. Oceanic Contractors, Inc., 458 U. S. 564, 571 
(1982), with respect to filing deadlines a literal reading of 
Congress’ words is generally the only proper reading of those 
words. To attempt to decide whether some date other than 
the one set out in the statute is the date actually “intended” 
by Congress is to set sail on an aimless journey, for the 
purpose of a filing deadline would be just as well served by 
nearly any date a court might choose as by the date Congress 
has in fact set out in the statute. “Actual purpose is 
sometimes unknown,” United States Railroad Retirement 
Board v. Fritz, 449 U. S. 166, 180 (1980) (Stevens , J., 
concurring), and such is the case with filing deadlines; 
as might be expected, nothing in the legislative history sug-
gests why Congress chose December 30 over December 31, 
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or over September 1 (the end of the assessment year for 
mining claims, 30 U. S. C. §28), as the last day on which 
the required filings could be made. But “[deadlines are 
inherently arbitrary,” while fixed dates “are often essential 
to accomplish necessary results.” United States v. Boyle, 
469 U. S. 241, 249 (1984). Faced with the inherent arbi-
trariness of filing deadlines, we must, at least in a civil case, 
apply by its terms the date fixed by the statute. Cf. United 
States Railroad Retirement Board v. Fritz, supra, at 179.10

Moreover, BLM regulations have made absolutely clear 
since the enactment of FLPMA that “prior to December 31” 
means what it says. As the current version of the filing 
regulations states:

“The owner of an unpatented mining claim located on 
Federal lands . . . shall have filed or caused to have been 
filed on or before December 30 of each calendar year . . . 
evidence of annual assessment work performed during 
the previous assessment year or a notice of intention to 
hold the mining claim.” 43 CFR § 3833.2-l(b)(l) (1984) 
(emphasis added).

See also 43 CFR § 3833.2-l(a) (1982) (same); 43 CFR § 3833.2- 
1(a) (1981) (same); 43 CFR §3833.2-l(a) (1980) (same); 43 
CFR §3833.2-l(a) (1979) (same); 43 CFR § 3833.2-l(a)(l) 
(1978) (“prior to” Dec. 31); 43 CFR § 3833.2-l(a)(l) (1977) 
(“prior to” Dec. 31). Leading mining treatises similarly 

10 Statutory filing deadlines are generally subject to the defenses of 
waiver, estoppel, and equitable tolling. See Zipes v. Trans World Air-
lines, Inc., 455 U. S. 385, 392-398 (1982). Whether this general principle 
applies to deadlines that run in favor of the Government is a question on 
which we express no opinion today. In addition, no showing has been 
made that appellees were in any way “unable to exercise the usual care and 
diligence” that would have allowed them to meet the filing deadline or to 
learn of its existence. See United States v. Boyle, 469 U. S. 241, 253 
(1985) (Bre nna n , J., concurring). Of course, at issue in Boyle was an ex-
plicit provision in the Internal Revenue Code that provided a reasonable- 
cause exception to the Code’s filing deadlines, while FLPMA contains no 
analogous provision.
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inform claimants that “[i]t is important to note that the filing 
of a notice of intention or evidence of assessment work must 
be done prior to December 31 of each year, i. e., on or before 
December 30.” 2 American Law of Mining § 7.23D, p. 150.2 
(Supp. 1983) (emphasis in original); see also 23 Rocky Moun-
tain Mineral Law Institute 25 (1977) (same). If appellees, 
who were businessmen involved in the running of a major 
mining operation for more than 20 years, had any questions 
about whether a December 31 filing complied with the stat-
ute, it was incumbent upon them, as it is upon other business-
men, see United States v. Boyle, supra, to have checked the 
regulations or to have consulted an attorney for legal advice. 
Pursuit of either of these courses, rather than the submission 
of a last-minute filing, would surely have led appellees to the 
conclusion that December 30 was the last day on which they 
could file safely.

In so saying, we are not insensitive to the problems posed 
by congressional reliance on the words “prior to December 
31.” See post, p. 117 (Stevens , J., dissenting). But the 
fact that Congress might have acted with greater clarity or 
foresight does not give courts a carte blanche to redraft stat-
utes in an effort to achieve that which Congress is perceived 
to have failed to do. “There is a basic difference between 
filling a gap left by Congress’ silence and rewriting rules that 
Congress has affirmatively and specifically enacted.” Mobil 
Oil Corp. v. Higginbotham, 436 U. S. 618, 625 (1978). Nor 
is the Judiciary licensed to attempt to soften the clear import 
of Congress’ chosen words whenever a court believes those 
words lead to a harsh result. See Northwest Airlines, Inc. 
v. Transport Workers, 451 U. S. 77, 98 (1981). On the con-
trary, deference to the supremacy of the Legislature, as well 
as recognition that Congressmen typically vote on the lan-
guage of a bill, generally requires us to assume that “the 
legislative purpose is expressed by the ordinary meaning of 
the words used.” Richards v. United States, 369 U. S. 1, 9 
(1962). “Going behind the plain language of a statute in 
search of a possibly contrary congressional intent is ‘a step to 
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be taken cautiously’ even under the best of circumstances.” 
American Tobacco Co. v. Patterson, 456 U. S. 63, 75 (1982) 
(quoting Piper v. Chris-Craft Industries, Inc., 430 U. S. 1, 
26 (1977)). When even after taking this step nothing in the 
legislative history remotely suggests a congressional intent 
contrary to Congress’ chosen words, and neither appellees 
nor the dissenters have pointed to anything that so suggests, 
any further steps take the courts out of the realm of inter-
pretation and place them in the domain of legislation. The 
phrase “prior to” may be clumsy, but its meaning is clear.11 
Under these circumstances, we are obligated to apply the 
“prior to December 31” language by its terms. See, e. g., 
American Tobacco Co. v. Patterson, supra, at 68; Consumer 
Product Safety Comm’n v. GTE Sylvania, Inc., 447 U. S. 
102, 108 (1980).

The agency’s regulations clarify and confirm the import 
of the statutory language by making clear that the annual 
filings must be made on or before December 30. These regu-
lations provide a conclusive answer to appellees’ claim, for 
where the language of a filing deadline is plain and the agen-
cy’s construction completely consistent with that language, 
the agency’s construction simply cannot be found “sufficiently 
unreasonable” as to be unacceptable. FEC v. Democratic 
Senatorial Campaign Committee, 454 U. S. 27, 39 (1981).

We cannot press statutory construction “to the point of dis-
ingenuous evasion” even to avoid a constitutional question. 
Moore Ice Cream Co. v. Rose, 289 U. S. 373, 379 (1933) 
(Cardozo, J.).11 12 We therefore hold that BLM did not act 
ultra vires in concluding that appellees’ filing was untimely.

11 Legislative drafting books are filled with suggestions that the phrase 
“prior to” be replaced with the word “before,” see, e. g., R. Dickerson, 
Materials on Legal Drafting 293 (1981), but we have seen no suggestion 
that “prior to” be replaced with “on or before”—a phrase with obviously 
different substantive content.

12 We note that the United States Code is sprinkled with provisions that 
require action “prior to” some date, including at least 14 provisions that 
contemplate action “prior to December 31.” See 7 U. S. C. § 609(b)(5); 12 
U. S. C. § 1709(o)(l)(E); 12 U. S. C. § 1823(g); 12 U. S. C. § 1841(a)(5)(A); 
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B
Section 314(c) states that failure to comply with the filing 

requirements of §§ 314(a) and 314(b) “shall be deemed conclu-
sively to constitute an abandonment of the mining claim.” 
We must next consider whether this provision expresses a 
congressional intent to extinguish all claims for which filings 
have not been made, or only those claims for which filings 
have not been made and for which the claimants have a 
specific intent to abandon the claim. The District Court 
adopted the latter interpretation, and on that basis concluded 
that § 314(c) created a constitutionally impermissible irrebut-
table presumption of abandonment. The District Court rea-
soned that, once Congress had chosen to make loss of a claim 
turn on the specific intent of the claimant, a prior hearing 
and findings on the claimant’s intent were constitutionally 
required before the claim of a nonfiling claimant could be 
extinguished.

In concluding that Congress was concerned with the spe-
cific intent of the claimant even when the claimant had failed

22 U. S. C. § 3784(c); 26 U. S. C. § 503(d)(1); 33 U. S. C. § 1319(a)(5)(B); 
42 U. S. C. § 415(a)(7)(E)(ii) (1982 ed., Supp. Ill); 42 U. S. C. § 1962(d)- 
17(b); 42 U. S. C. § 5614(b)(5); 42 U. S. C. § 7502(a)(2); 42 U. S. C. §7521 
(b)(2); 43 U. S. C. § 1744(a); 50 U. S. C. App. § 1741(b)(1). Dozens of state 
statutes and local ordinances undoubtedly incorporate similar “prior to 
December 31” deadlines. In addition, legislatures know how to make ex-
plicit an intent to allow action on December 31 when they employ a December 
31 date in a statute. See, e. g., 7 U. S. C. § 609(b)(2); 22 U. S. C. §§ 3303 
(b)(3)(B) and (c); 43 U. S. C. §256a.

It is unclear whether the arguments advanced by the dissenters are 
meant to apply to all of these provisions, or only to some of them; if the 
latter, we are given little guidance as to how a court is to go about the 
rather eclectic task of choosing which “prior to December 31” deadlines 
it can interpret “flexibly.” Understandably enough, the dissenters seek 
to disavow any intent to call all these “prior to December 31” deadlines 
into question and assure us that this is a “unique case,” post, at 117, n. 4 
(Pow el l , J., dissenting), involving a “unique factual matrix,” post, at 
128 (Stev ens , J., dissenting). The only thing we can find unique about 
this particular December 31 deadline is that the dissenters are willing 
to go through such tortured reasoning to evade it.
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to make the required filings, the District Court began from 
the fact that neither § 314(c) nor the Act itself defines the 
term “abandonment” as that term appears in § 314(c). The 
District Court then noted correctly that the common law of 
mining traditionally has drawn a distinction between “aban-
donment” of a claim, which occurs only upon a showing of the 
claimant’s intent to relinquish the claim, and “forfeiture” of a 
claim, for which only noncompliance with the requirements of 
law must be shown. See, e. g., 2 American Law of Mining 
§8.2, pp. 195-196 (1983) (relied upon by the District Court). 
Given that Congress had not expressly stated in the statute 
any intent to depart from the term-of-art meaning of “aban-
donment” at common law, the District Court concluded that 
§ 314(c) was intended to incorporate the traditional common-
law distinction between abandonment and forfeiture. Thus, 
reasoned the District Court, Congress did not intend to cause 
a forfeiture of claims for which the required filings had not 
been made, but rather to focus on the claimant’s actual in-
tent. As a corollary, the District Court understood the fail-
ure to file to have been intended to be merely one piece of 
evidence in a factual inquiry into whether a claimant had a 
specific intent to abandon his property.

This construction of the statutory scheme cannot withstand 
analysis. While reference to common-law conceptions is 
often a helpful guide to interpreting open-ended or undefined 
statutory terms, see, e. g., NLRB v. Amax Coal Co., 453 
U. S. 322, 329 (1981); Standard Oil Co. v. United States, 221 
U. S. 1, 59 (1911), this principle is a guide to legislative 
intent, not a talisman of it, and the principle is not to be 
applied in defiance of a statute’s overriding purposes and 
logic. Although § 314(c) is couched in terms of a conclusive 
presumption of “abandonment,” there can be little doubt that 
Congress intended § 314(c) to cause a forfeiture of all claims 
for which the filing requirements of §§ 314(a) and 314(b) had 
not been met.

To begin with, the Senate version of § 314(c) provided that 
any claim not properly recorded “shall be conclusively pre-
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sumed to be abandoned and shall be void.” S. 507, 94th 
Cong., 1st Sess., §311 (1975).13 The Committee Report 
accompanying S. 507 repeatedly indicated that failure to 
comply with the filing requirements would make a claim 
“void.” See S. Rep. No. 94-583, pp. 65, 66 (1975). The 
House legislation and Reports merely repeat the statutory 
language without offering any explanation of it, but it is 
clear from the Conference Committee Report that the undis-
puted intent of the Senate—to make “void” those claims for 
which proper filings were not timely made—was the intent of 
both Chambers. The Report stated: “Both the Senate bill 
and House amendments provided for recordation of mining 
claims and for extinguishment of abandoned claims.” H. R. 
Rep. No. 94-1724, p. 62 (1976) (emphasis added).

In addition, the District Court’s construction fails to give 
effect to the “deemed conclusively” language of § 314(c). If 
the failure to file merely shifts the burden to the claimant to 
prove that he intends to keep the claim, nothing “conclusive” 
is achieved by § 314(c). The District Court sought to avoid 
this conclusion by holding that § 314(c) does extinguish 
automatically those claims for which initial recordings, as 
opposed to annual filings, have not been made; the District 
Court attempted to justify its distinction between initial 
recordings and annual filings on the ground that the domi-
nant purpose of § 314(c) was to avoid forcing BLM to the 
“awesome task of searching every local title record” to estab-
lish initially a federal recording system. 573 F. Supp., at 
477. Once this purpose had been satisfied by an initial re-
cording, the primary purposes of the “deemed conclusively” 
language, in the District Court’s view, had been met. But 
the clear language of § 314(c) admits of no distinction between

13 The Senate bill required only initial recordings, not annual filings, but 
this factor is not significant in light of the actions of the Conference Com-
mittee; the clear structure of the Senate bill was to impose the sanction of 
claim extinguishment on those who failed to make whatever filings federal 
law required.
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initial recordings and annual filings: failure to do either “shall 
be deemed conclusively to constitute an abandonment.” 
And the District Court’s analysis of the purposes of § 314(c) 
is also misguided, for the annual filing requirements serve a 
purpose similar to that of the initial recording requirement; 
millions of claims undoubtedly have now been recorded, and 
the presence of an annual filing obligation allows BLM to 
keep the system established in §314 up to date on a yearly 
basis. To put the burden on BLM to keep this system cur-
rent through its own inquiry into the status of recorded 
claims would lead to a situation similar to that which led 
Congress initially to make the federal recording system self-
executing. The purposes of a self-executing recording sys-
tem are implicated similarly, if somewhat less substantially, 
by both the annual filing obligation and the initial recording 
requirement, and the District Court was not empowered to 
thwart these purposes or the clear language of § 314(c) by 
concluding that § 314(c) was actually concerned with only 
initial recordings.

For these reasons, we find that Congress intended in 
§ 314(c) to extinguish those claims for which timely filings 
were not made. Specific evidence of intent to abandon is 
simply made irrelevant by § 314(c); the failure to file on time, 
in and of itself, causes a claim to be lost. See Western 
Mining Council v. Watt, 643 F. 2d 618, 628 (CA9 1981).

C
A final statutory question must be resolved before we turn 

to the constitutional holding of the District Court. Relying 
primarily on Hickel v. Oil Shale Corp., 400 U. S. 48 (1970), 
the District Court held that, even if the statute required a 
filing on or before December 30, appellees had “substantially 
complied” by filing on December 31. We cannot accept this 
view of the statute.

The notion that a filing deadline can be complied with by 
filing sometime after the deadline falls due is, to say the
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least, a surprising notion, and it is a notion without limiting 
principle. If 1-day late filings are acceptable, 10-day late 
filings might be equally acceptable, and so on in a cascade of 
exceptions that would engulf the rule erected by the filing 
deadline; yet regardless of where the cutoff line is set, some 
individuals will always fall just on the other side of it. Filing 
deadlines, like statutes of limitations, necessarily operate 
harshly and arbitrarily with respect to individuals who fall 
just on the other side of them, but if the concept of a filing 
deadline is to have any content, the deadline must be en-
forced. “Any less rigid standard would risk encouraging 
a lax attitude toward filing dates,” United States v. Boyle, 
469 U. S., at 249. A filing deadline cannot be complied 
with, substantially or otherwise, by filing late—even by one 
day. Hickel v. Oil Shale Corp., supra, does not support a 
contrary conclusion. Hickel suggested, although it did not 
hold, that failure to meet the annual assessment work re-
quirements of the general mining laws, 30 U. S. C. §28, 
which require that “not less than $100 worth of labor shall 
be performed or improvements made during each year,” 
would not render a claim automatically void. Instead, if 
an individual complied substantially but not fully with the 
requirement, he might under some circumstances be able to 
retain possession of his claim.

These suggestions in Hickel do not afford a safe haven to 
mine owners who fail to meet their filing obligations under 
any federal mining law. Failure to comply fully with the 
physical requirement that a certain amount of work be per-
formed each year is significantly different from the complete 
failure to file on time documents that federal law commands 
be filed. In addition, the general mining laws at issue in 
Hickel do not clearly provide that a claim will be lost for fail-
ure to meet the assessment work requirements. Thus, it 
was open to the Court to conclude in Hickel that Congress 
had intended to make the assessment work requirement 
merely an indicium of a claimant’s specific intent to retain a 
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claim. Full compliance with the assessment work require-
ments would establish conclusively an intent to keep the 
claim, but less than full compliance would not by force of law 
operate to deprive the claimant of his claim. Instead, less 
than full compliance would subject the mine owner to a case- 
by-case determination of whether he nonetheless intended to 
keep his claim. See Hickel, supra, at 56-57.

In.this case, the statute explicitly provides that failure to 
comply with the applicable filing requirements leads auto-
matically to loss of the claim. See Part II-B, supra. Thus, 
Congress has made it unnecessary to ascertain whether the 
individual in fact intends to abandon the claim, and there is 
no room to inquire whether substantial compliance is indica-
tive of the claimant’s intent—intent is simply irrelevant if the 
required filings are not made. Hickel’s discussion of sub-
stantial compliance is therefore inapposite to the statutory 
scheme at issue here. As a result, Hickel gives miners no 
greater latitude with filing deadlines than other individuals 
have.14

14 Since 1982, BLM regulations have provided that filings due on or 
before December 30 will be considered timely if postmarked on or before 
December 30 and received by BLM by the close of business on the follow-
ing January 19. 43 CFR § 3833.0-5(m) (1983). Appellees and the dissent-
ers attempt to transform this regulation into a blank check generally au-
thorizing “substantial compliance” with the filing requirements. We 
disagree for two reasons. First, the regulation was not in effect when 
appellees filed in 1980; it therefore cannot now be relied on to validate a 
purported “substantial compliance” in 1980. Second, that an agency has 
decided to take account of holiday mail delays by treating as timely filed a 
document postmarked on the statutory filing date does not require the 
agency to accept all documents hand-delivered any time before January 19. 
The agency rationally could decide that either of the options in this sort of 
situation—requiring mailings to be received by the same date that hand-
deliveries must be made or requiring mailings to be postmarked by that 
date—is a sound way of administering the statute.

Just ic e Stev en s further suggests that BLM would have been well 
within its authority to promulgate regulations construing the statute to 
allow for December 31 filings. Assuming the correctness of this sugges-
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IV
Much of the District Court’s constitutional discussion nec-

essarily falls with our conclusion that § 314(c) automatically 
deems forfeited those claims for which the required filings 
are not timely made. The District Court’s invalidation of the 
statute rested heavily on the view that § 314(c) creates an 
“irrebuttable presumption that mining claims are abandoned 
if the miner fails to timely file” the required documents—that 
the statute presumes a failure to file to signify a specific 
intent to abandon the claim. But, as we have just held, 
§ 314(c) presumes nothing about a claimant’s actual intent; 
the statute simply and conclusively deems such claims to be 
forfeited. As a forfeiture provision, § 314(c) is not subject to 
the individualized hearing requirement of such irrebuttable 
presumption cases as Vlandis v. Kline, 412 U. S. 441 (1973), 
or Cleveland Bd. of Education v. LaFleur, 414 U. S. 632 
(1974), for there is nothing to suggest that, in enacting 
§ 314(c), Congress was in any way concerned with whether a 
particular claimant’s tardy filing or failure to file indicated an 
actual intent to abandon the claim.

There are suggestions in the District Court’s opinion that, 
even understood as a forfeiture provision, § 314(c) might be 
unconstitutional. We therefore go on to consider whether 
automatic forfeiture of a claim for failure to make annual 
filings is constitutionally permissible. The framework for 
analysis of this question, in both its substantive and pro-
cedural dimensions, is set forth by our recent decision in 
Texaco, Inc. v. Short, 454 U. S. 516 (1982). There we 
upheld a state statute pursuant to which a severed mineral 
interest that had not been used for a period of 20 years auto-
matically lapsed and reverted to the current surface owner of 
the property, unless the mineral owner filed a statement of 

tion, the fact that two interpretations of a statute are equally reasonable 
suggests to us that the agency’s interpretation is sufficiently reasonable as 
to be acceptable. See FEC v. Democratic Senatorial Campaign Commit-
tee, 454 U. S. 27, 39 (1981).
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claim in the county recorder’s office within 2 years of the 
statute’s passage.

A
Under Texaco, we must first address the question of 

affirmative legislative power: whether Congress is author-
ized to “provide that property rights of this character shall 
be extinguished if their owners do not take the affirmative 
action required by the” statute. Id., at 525. Even with 
respect to vested property rights, a legislature generally has 
the power to impose new regulatory constraints on the way 
in which those rights are used, or to condition their continued 
retention on performance of certain affirmative duties. As 
long as the constraint or duty imposed is a reasonable restric-
tion designed to further legitimate legislative objectives, the 
legislature acts within its powers in imposing such new con-
straints or duties. See, e. g., Village of Euclid v. Ambler 
Realty, Co., 272 U. S. 365 (1926); Turner v. New York, 168 
U. S. 90, 94 (1897); Vance v. Vance, 108 U. S. 514, 517 
(1883); Terry v. Anderson, 95 U. S. 628 (1877). “[L]egis- 
lation readjusting rights and burdens is not unlawful solely 
because it upsets otherwise settled expectations.” Usery v. 
Turner Elkhorn Mining Co., 428 U. S. 1, 16 (1976) (citations 
omitted).

This power to qualify existing property rights is particu-
larly broad with respect to the “character” of the property 
rights at issue here. Although owners of unpatented mining 
claims hold fully recognized possessory interests in their 
claims, see Best v. Humboldt Placer Mining Co., 371 U. S. 
334, 335 (1963), we have recognized that these interests are a 
“unique form of property.” Ibid. The United States, as 
owner of the underlying fee title to the public domain, main-
tains broad powers over the terms and conditions upon which 
the public lands can be used, leased, and acquired. See, 
e. g., Kleppe v. New Mexico, 426 U. S. 529, 539 (1976).

“A mining location which has not gone to patent is of no 
higher quality and no more immune from attack and in-
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vestigation than are unpatented claims under the home-
stead and kindred laws. If valid, it gives to the claimant 
certain exclusive possessory rights, and so do homestead 
and desert claims. But no right arises from an invalid 
claim of any kind. All must conform to the law under 
which they are initiated; otherwise they work an unlaw-
ful private appropriation in derogation of the rights of 
the public.” Cameron v. United States, 252 U. S. 450, 
460 (1920).

Claimants thus must take their mineral interests with the 
knowledge that the Government retains substantial regu-
latory power over those interests. Cf. Energy Reserves 
Group, Inc. v. Kansas Power & Light Co., 459 U. S. 400, 413 
(1983). In addition, the property right here is the right to a 
flow of income from production of the claim. Similar vested 
economic rights are held subject to the Government’s sub-
stantial power to regulate for the public good the conditions 
under which business is carried out and to redistribute the 
benefits and burdens of economic life. See, e. g., National 
Railroad Passenger Corporation v. Atchison, T. & S. F. R. 
Co., 470 U. S. 451, 468-469 (1985); Usery v. Turner Elkhorn 
Mining Co., supra; see generally Walls v. Midland Carbon 
Co., 254 U. S. 300, 315 (1920) (“[I]n the interest of the com-
munity, [government may] limit one [right] that others may 
be enjoyed”).

Against this background, there can be no doubt that Con-
gress could condition initial receipt of an unpatented mining 
claim upon an agreement to perform annual assessment work 
and make annual filings. That this requirement was applied 
to claims already located by the time FLPMA was enacted 
and thus applies to vested claims does not alter the analysis, 
for any “retroactive application of [FLPMA] is supported by 
a legitimate legislative purpose furthered by rational means.” 
Pension Benefit Guaranty Corporation v. R. A. Gray & 
Co., 467 U. S. 717, 729 (1984). The purposes of applying 
FLPMA’s filing provisions to claims located before the Act 
was passed—to rid federal lands of stale mining claims and to 
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provide for centralized collection by federal land managers 
of comprehensive and up-to-date information on the status of 
recorded but unpatented mining claims—are clearly legiti-
mate. In addition, § 314(c) is a reasonable, if severe, means 
of furthering these goals; sanctioning with loss of their claims 
those claimants who fail to file provides a powerful motiva-
tion to comply with the filing requirement, while automatic 
invalidation for noncompliance enables federal land managers 
to know with certainty and ease whether a claim is currently 
valid. Finally, the restriction attached to the continued 
retention of a mining claim imposes the most minimal of 
burdens on claimants; they must simply file a paper once a 
year indicating that the required assessment work has been 
performed or that they intend to hold the claim.15 Indeed,

15 Appellees suggest that Texaco, Inc. v. Short, 454 U. S. 516 (1982), 
further requires that the restriction imposed be substantively reasonable 
in the sense that it adequately relate to some common-law conception of the 
nature of the property right involved. Thus, appellees point to the fact 
that, in Texaco, failure to file could produce a forfeiture only if, in addition, 
the mineral interest had lain dormant for 20 years; according to appellees, 
conjunction of a 20-year dormancy period with failure to file a statement 
of claim sufficiently indicated abandonment, as that term is understood 
at common law, to justify the statute.

Common-law principles do not, however, entitle an individual to retain 
his property until the common law would recognize it as abandoned. Leg-
islatures can enact substantive rules of law that treat property as forfeited 
under conditions that the common law would not consider sufficient to in-
dicate abandonment. See Hawkins v. Barney’s Lessee, 5 Pet. 457, 467 
(1831) (“What is the evidence of an individual having abandoned his rights 
or property? It is clear that the subject is one over which every com-
munity is at liberty to make a rule for itself”). As long as proper notice 
of these rules exists, and the burdens they impose are not so wholly dis-
proportionate to the burdens other individuals face in a highly regulated 
society that some people are being forced “alone to bear public burdens 
which, in all fairness and justice, must be borne by the public as a whole,” 
Armstrong v. United States, 364 U. S. 40, 49 (1960), the burden imposed is 
a reasonable restriction on the property fight. Here Congress has chosen 
to redefine the way in which an unpatented mining claim can be lost 
through imposition of a filing requirement that serves valid public objec-
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appellees could have fully protected their interests against 
the effect of the statute by taking the minimal additional step 
of patenting the claims. As a result, Congress was well 
within its affirmative powers in enacting the filing require-
ment, in imposing the penalty of extinguishment set forth in 
§ 314(c), and in applying the requirement and sanction to 
claims located before FLPMA was passed.

B
We look next to the substantive effect of § 314(c) to deter-

mine whether Congress is nonetheless barred from enacting 
it because it works an impermissible intrusion on constitu-
tionally protected rights. With respect to the regulation of 
private property, any such protection must come from the 
Fifth Amendment’s proscription against the taking of private 
property without just compensation. On this point, how-
ever, Texaco is controlling: “this Court has never required 
[Congress] to compensate the owner for the consequences of 
his own neglect.” 454 U. S., at 530. Appellees failed to 
inform themselves of the proper filing deadline and failed to 
file in timely fashion the documents required by federal law. 
Their property loss was one appellees could have avoided 
with minimal burden; it was their failure to file on time— 
not the action of Congress—that caused the property right 
to be extinguished. Regulation of property rights does not 
“take” private property when an individual’s reasonable, 
investment-backed expectations can continue to be realized 
as long as he complies with reasonable regulatory restrictions 
the legislature has imposed. See, e. g., Miller v. Schoene, 
276 U. S. 272, 279-280 (1928); Terry v. Anderson, 95 U. S., 
at 632-633; cf. Hawkins v. Barney’s Lessee, 5 Pet. 457, 465

tives, imposes the most minimal of burdens on property holders, and takes 
effect only after appellees have had sufficient notice of their need to comply 
and a reasonable opportunity to do so. That the filing requirement meets 
these standards is sufficient, under Texaco, to make it a reasonable restric-
tion on the continued retention of the property right.
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(1831) (“What right has any one to complain, when a reason-
able time has been given him, if he has not been vigilant in 
asserting his rights?”).

C
Finally, the Act provides appellees with all the process 

that is their constitutional due. In altering substantive 
rights through enactment of rules of general applicability, a 
legislature generally provides constitutionally adequate proc-
ess simply by enacting the statute, publishing it, and, to the 
extent the statute regulates private conduct, affording those 
within the statute’s reach a reasonable opportunity both to 
familiarize themselves with the general requirements im-
posed and to comply with those requirements. Texaco, 454 
U. S., at 532; see also Anderson National Bank v. Luckett, 
321 U. S. 233, 243 (1944); North Laramie Land Co. v. Hoff-
man, 268 U. S. 276, 283 (1925). Here there can be no doubt 
that the Act’s recording provisions meet these minimal re-
quirements. Although FLPMA was enacted in 1976, owners 
of existing claims, such as appellees, were not required to 
make an initial recording until October 1979. This 3-year 
period, during which individuals could become familiar with 
the requirements of the new law, surpasses the 2-year grace 
period we upheld in the context of a similar regulation of 
mineral interests in Texaco. Moreover, the specific annual 
filing obligation at issue in this case is not triggered until the 
year after which the claim is recorded initially; thus, every 
claimant in appellees’ position already has filed once before 
the annual filing obligations come due. That these claimants 
already have made one filing under the Act indicates that 
they know, or must be presumed to know, of the existence of 
the Act and of their need to inquire into its demands.16 The

16 As a result, this is not a case in which individual notice of a statutory 
change must be given because a statute is “sufficiently unusual in char-
acter, and triggered in circumstances so commonplace, that an average 
citizen would have no reason to regard the triggering event as calling for 
a heightened awareness of one’s legal obligations.” Texaco, 454 U. S., at 
547 (Bre nn an , J., dissenting).
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requirement of an annual filing thus was not so unlikely to 
come to the attention of those in the position of appellees as 
to render unconstitutional the notice provided by the 3-year 
grace period.17

Despite the fact that FLPMA meets the three standards 
laid down in Texaco for the imposition of new regulatory 
restraints on existing property rights, the District Court 
seemed to believe that individualized notice of the filing dead-
lines was nonetheless constitutionally required. The Dis-
trict Court felt that such a requirement would not be “overly 
burdensome” to the Government and would be of great 
benefit to mining claimants. The District Court may well be 
right that such an individualized notice scheme would be a 
sound means of administering the Act.18 But in the regula-
tion of private property rights, the Constitution offers the 
courts no warrant to inquire into whether some other scheme 
might be more rational or desirable than the one chosen by 
Congress; as long as the legislative scheme is a rational way 
of reaching Congress’ objectives, the efficacy of alternative 
routes is for Congress alone to consider. “It is enough to 
say that the Act approaches the problem of [developing a 
national recording system] rationally; whether a [different 
notice scheme] would have been wiser or more practical 
under the circumstances is not a question of constitutional 
dimension.” Usery v. Turner Elkhorn Mining, 428 U. S., 
at 19. Because we deal here with purely economic legisla-
tion, Congress was entitled to conclude that it was preferable

17 BLM does provide for notice and a hearing on the adjudicative fact of 
whether the required filings were actually made, and appellees availed 
themselves of this process by appealing, to the Department of Interior 
Board of Land Appeals, the BLM order that extinguished their claims for 
failure to make a timely filing.

18 In the exercise of its administrative discretion, BLM for the last sev-
eral years has chosen to mail annual reminder notices to claimants several 
months before the end of the year; according to the Government, these 
notices state: “[Y]ou must file on or before 12/30 [of the relevant year]. 
Failure to file timely with the proper BLM office will render your claim 
abandoned.” Brief for Appellants 31-32, n. 22.
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to place a substantial portion of the burden on claimants to 
make the national recording system work. See ibid.; Wein-
berger v. Salfi, 422 U. S. 749 (1975); Mourning v. Fam-
ily Publications Service, Inc., 411 U. S. 356 (1973). The 
District Court therefore erred in invoking the Constitution 
to supplant the valid administrative scheme established by 
Congress. The judgment below is reversed, and the case 
is remanded for further proceedings consistent with this 
opinion.

It is so ordered.

Justi ce  O’Con no r , concurring.
I agree that the District Court erred in holding that 

§ 314(c) of the Federal Land Policy and Management Act of 
1976 (FLPMA), 43 U. S. C. § 1744(c), violates due process 
by creating an “irrebuttable presumption” of abandonment. 
Whatever the force of Vlandis v. Kline, 412 U. S. 441 (1973), 
beyond the facts underlying that case, I believe that § 314(c) 
comports with due process under the analysis of our later de-
cision in Weinberger v. Salfi, 422 U. S. 749 (1975). Because 
I also believe that the statute does not otherwise violate the 
Fifth Amendment and that the District Court erred in its 
alternative holding that substantial compliance satisfies the 
filing requirements of § 314 and corresponding regulations, I 
agree that the judgment below must be reversed. Nonethe-
less, I share many of the concerns expressed in the dissenting 
opinions of Justi ce  Powell  and Justi ce  Steve ns . If the 
facts are as alleged by appellees, allowing the Bureau of Land 
Management (BLM) to extinguish active mining claims that 
appellees have owned and worked for more than 20 years 
would seem both unfair and inconsistent with the purposes 
underlying FLPMA.

The Government has not disputed that appellees sought in 
good faith to comply with the statutory deadline. Appellees 
contend that in order to meet the requirements of §314, they 
contacted the BLM and were informed by agency personnel 
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that they could file the required materials on December 31, 
1980. Appellees apparently relied on this advice and hand- 
delivered the appropriate documents to the local BLM office 
on that date. The BLM accepted the documents for filing, 
but some three months later sent appellees a notice stating 
that their mining claims were “abandoned and void” because 
the filing was made on, rather than prior to, December 31, 
1980. Although BLM regulations clarify the filing deadlines 
contained in § 314, the existence of those regulations does not 
imply that appellees were unjustified in their confusion con-
cerning the deadlines or in their reliance on the advice pro-
vided by BLM’s local office. The BLM itself in 1978 issued 
an explanatory pamphlet stating that the annual filings were 
to be made “on or before December 31” of each year. Ante, 
at 89-90, n. 7. Moreover, the BLM evidently has come to 
understand the need to clarify the nature of the annual filing 
requirement, because it now sends reminder notices every 
year to holders of recorded mining claims warning them that 
the deadline is approaching and that filings must be made on 
or before December 30.

The unusual facts alleged by appellees suggest that the 
BLM’s actions might estop the Government from relying on 
§ 314(c) to obliterate a property interest that has provided a 
family’s livelihood for decades. The Court properly notes 
that the estoppel issue was not addressed by the District 
Court and will be open on remand. Ante, at 89-90, n. 7. In 
this regard, I merely note that in my view our previous deci-
sions do not preclude application of estoppel in this con-
text. In Heckler v. Community Health Services of Crawford 
County, Inc., 467 U. S. 51 (1984), we expressly declined to 
adopt “a flat rule that estoppel may not in any circumstances 
run against the Government.” Id., at 60. Such a rule was 
unnecessary to the decision in that case, and we noted our 
reluctance to hold that “there are no cases in which the public 
interest in ensuring that the Government can enforce the law 
free from estoppel might be outweighed by the countervail-
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ing interest of citizens in some minimum standard of decency, 
honor, and reliability in their dealings with their Govern-
ment.” Id., at 60-61 (footnote omitted).

Although “it is well settled that the Government may not 
be estopped on the same terms as any other litigant,” id., at 
60 (footnote omitted), we have never held that the Govern-
ment can extinguish a vested property interest that has been 
legally held and actively maintained for more than 20 years 
merely because the private owners relied on advice from 
agency personnel concerning a poorly worded statutory dead-
line and consequently missed a filing deadline by one day. 
Thus, if the District Court ultimately determines that appel-
lees reasonably relied on communications from the BLM in 
making their annual filing on December 31, 1980, our previ-
ous decisions would not necessarily bar application of the doc-
trine of equitable estoppel. Accordingly, the fact that the 
Court reverses the decision of the District Court does not es-
tablish that appellees must ultimately forfeit their mining 
claims.

Justic e  Powell , dissenting.
I agree with much of Justi ce  Steve ns ’ dissent. I write 

separately only because under the special circumstances of 
this case I do not believe it necessary to decide what Con-
gress actually intended. Even if the Court is correct in 
believing that Congress intended to require filings on or be-
fore the next-to-the-last day of the year, rather than, more 
reasonably, by the end of the calendar year itself, the statu-
tory deadline is too uncertain to satisfy constitutional re-
quirements. It simply fails to give property holders clear 
and definite notice of what they must do to protect their 
existing property interests.

As the Court acknowledges, ante, at 86, the Government 
since the 19th century has encouraged its citizens to discover 
and develop certain minerals on the public lands. Under the 
general mining laws, 30 U. S. C. §22 et seq., an individual 
who locates a mining claim has the right of exclusive posses-
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sion of the land for mining purposes and may extract and 
sell minerals he finds there without paying a royalty to 
the Federal Government. §26. After making a valuable 
mineral discovery, the claimant may hold the claim so long as 
he performs $100 worth of assessment work each year. § 28. 
If he performs certain additional conditions, the claimant 
may patent the claim for a nominal sum and thereby obtain 
further rights over the land and minerals. See § 29. Until 
recently, there were no federal recordation requirements.

Faced with the uncertainty stale mining claims had created 
as to property rights on public lands, Congress enacted § 314 
of the Federal Land Policy and Management Act of 1976, 
90 Stat. 2769, 43 U. S. C. § 1744.1 This provision required 
existing claimholders to record their claims in order to retain 
them. More specifically, it required that “within the three- 
year period following October 21,1976 and prior to December 
31 of each year thereafter,” § 1744(a), claimholders file with 

1 Section 314(a), 43 U. S. C. § 1744(a), states in its entirety:
“Recordation of Mining Claims
“(a) Filing requirements

“The owner of an unpatented lode or placer mining claim located prior to 
October 21, 1976, shall, within the three-year period following October 21, 
1976 and prior to December 31 of each year thereafter, file the instruments 
required by paragraphs (1) and (2) of this subsection. The owner of an 
unpatented lode or placer mining claim located after October 21,1976 shall, 
prior to December 31 of each year following the calendar year in which the 
said claim was located, file the instruments required by paragraphs (1) and 
(2) of this subsection:

“(1) File for record in the office where the location notice or certificate is 
recorded either a notice of intention to hold the mining claim (including but 
not limited to such notices as are provided by law to be filed when there has 
been a suspension or deferment of annual assessment work), an affidavit of 
assessment work performed thereon, on [sic] a detailed report provided by 
section 28-1 of title 30, relating thereto.

“(2) File in the office of the Bureau designated by the Secretary a copy 
of the official record of the instrument filed or recorded pursuant to para-
graph (1) of this subsection, including a description of the location of the 
mining claim sufficient to locate the claimed lands on the ground.”
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the Bureau of Land Management (BLM) a copy of a notice of 
intention to retain their claims, an affidavit of assessment 
work, or a special form, §§ 1744(a)(1) and (2). Failure to 
make either the initial or a subsequent yearly filing was to 
“be deemed conclusively to constitute an abandonment of the 
mining claim . . . .” § 1744(c).

Appellees (the Lockes) are owners of 10 unpatented mining 
claims on federal land in Nevada. Appellees’ predecessors 
located these claims in 1952 and 1954, and appellees have, 
since they purchased the claims in 1960, earned their liveli-
hood by producing gravel and other building materials from 
them. From 1960 to the present, they have produced ap-
proximately $4 million worth of materials. During the 
1979-1980 assessment year alone, they produced gravel and 
other materials worth more than $1 million. In no sense 
were their claims stale.

The Lockes fully complied with §314’s initial recordation 
requirement by properly filing a notice of location on October 
19, 1979. In order to ascertain how to comply with the sub-
sequent yearly recordation requirements, the Lockes sent 
their daughter, who worked in their business office, to the 
Ely, Nevada, office of the BLM. There she inquired into 
how and when they should file the assessment notice and was 
told, among other things, that the documents should be filed 
at the Reno office “on or before December 31, 1980.” 573 
F. Supp. 472, 474 (Nev. 1983). Following this advice, the 
Lockes hand-delivered their documents at the Reno office on 
that date. On April 4, 1981, they received notice from the 
BLM that their mining claims were “abandoned and void,” 
App. to Juris. Statement 22a, because they had filed on, 
rather than prior to, December 31.2 It is this 1-day differ-

2 The notice from the BLM also stated that “[s]ubject to valid intervening 
rights of third parties or the United States void or abandoned claims or 
sites may be relocated and, based on the new location date, the appropriate 
instruments may be refiled within the time periods prescribed by the regu-
lations.” App. to Juris. Statement 22a. Unlike most claimants, however,
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ence in good-faith interpretation of the statutory deadline 
that gives rise to the present controversy.

Justi ce  Stevens  correctly points to a number of circum-
stances that cast doubt both on the care with which Congress 
drafted § 314 and on its meaning. Specifically, he notes that 
(i) the section does not clearly describe what must be filed, let 
alone when it must be filed; (ii) BLM’s rewording of the dead-
line in its implementing regulations, 43 CFR §3833.2-l(a)(l) 
(1984), indicates that the BLM itself considered the statutory 
deadline confusing; (iii) lest there be any doubt that the BLM 
recognized this possible confusion, even it had described the 
section in a pamphlet distributed to miners in 1978 as requir-
ing filing “on or before December 31”; (iv) BLM, charged with 
enforcing the section, has interpreted it quite flexibly; and 
(v) irrationally requiring property holders to file by one day 
before the end of the year, rather than by the end of the year 
itself, creates “a trap for the unwary,” post, at 123. As 
Justi ce  Stevens  also states, these facts, particularly the 
last, suggest not only that Congress drafted § 314 inartfully 
but also that Congress may actually have intended to require 
filing “on or before,” not “prior to,” December 31. This is 
certainly the more reasonable interpretation of congressional 
intent and is consistent with all the policies of the Act.

I do not believe, however, that given the special circum-
stances of this case we need determine what Congress actu-
ally intended. As the Court today recognizes, the Takings 
Clause imposes some limitations on the Government’s power 
to impose forfeitures. Ante, at 103-108. In Texaco, Inc. v. 
Short, 454 U. S. 516 (1982), we identified one of the most 
important of these limitations when we stated that “the State 
has the power to condition the permanent retention of [a] 

the Lockes were unable to relocate their claims because the Common Vari-
eties Act of 1955, 30 U. S. C. § 611 et seq., had withdrawn deposits of com-
mon building materials from coverage of the general mining laws. To 
them, forfeiture meant not relocation and refiling, but rather irrevocable 
loss of their claims—the source of their livelihood.
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property right on the performance of reasonable conditions 
. . . .” Id., at 526 (emphasis added); accord, Jackson v. 
Lamphire, 3 Pet. 280, 290 (1830) (“Cases may occur where 
the [forfeiture] provisio[n] . . . may be so unreasonable as to 
amount to a denial of a right, and call for the interposition of 
the court . . .”). Furthermore, conditions, like those here, 
imposed after a property interest is created must also meet 
due process standards. Usery v. Turner Elkhorn Mining 
Co., 428 U. S. 1, 16-17 (1976). These standards require, 
among other things, that there be no question as to what 
actions an individual must take to protect his interests. 
Texaco, Inc. v. Short, supra, at 532-533. Together the 
Takings and Due Process Clauses prevent the Government 
from depriving an individual of property rights arbitrarily.

In the present case there is no claim that a yearly filing 
requirement is itself unreasonable. Rather, the claim arises 
from the fact that the language “prior to December 31” cre-
ates uncertainty as to when an otherwise reasonable filing 
period ends.3 Given the natural tendency to interpret this 
phrase as “by the end of the calendar year,” rather than “on 
or before the next-to-the-last day of the calendar year,” I 
believe this uncertainty violated the standard of certainty 

3 The Court believes it is “obligated to apply the ‘prior to December 31’ 
language by its terms” because “its meaning is clear.” Ante, at 96. Such 
clarity, however, is not to be found in the words themselves. Courts, for 
example, have used these same words in similar contexts clearly to mean 
“by the end of the year,” e. g., AMF Inc. v. Jewett, 711 F. 2d 1096, 1108, 
1115 (CAI 1983); Bay State Gas Co. v. Commissioner, 689 F. 2d 1, 2 (CAI 
1982), or have contrasted them with other phrases such as “[f]rom January 
1,” NYSA-ILA Vacation & Holiday Fund v. Waterfront Comm’n of New 
York Harbor, 732 F. 2d 292, 295, and n. 6 (CA2), cert, denied, 469 U. S. 
852 (1984), or “after December 31,” Peabody Coal Co. v. Lowis, 708 F. 2d 
266, 267, n. 3 (CA7 1983), in ways that strongly suggest this meaning. 
Various administrative agencies have also followed this same usage in 
promulgating their regulations. E.g., 24 CFR § 570.423(b) (1984); 31 
CFR § 515.560(i) (1984); 40 CFR §52.1174 (1984).
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and definiteness that the Constitution requires. The state-
ment in at least one of the Government’s own publications 
that filing was required “on or before December 31,” Depart-
ment of the Interior, Staking a Mining Claim on Federal 
Lands 10 (1978), supports this conclusion. Terminating a 
property interest because a property holder reasonably be-
lieved that under the statute he had an additional day to sat-
isfy any filing requirements is no less arbitrary than termi-
nating it for failure to satisfy these same conditions in an 
unreasonable amount of time. Cf. Wilson v. Iseminger, 185 
U. S. 55, 62 (1902); Terry n . Anderson, 95 U. S. 628, 632-633 
(1877). Although the latter may rest on impossibility, the 
former rests on good-faith performance a day late of what 
easily could have been performed the day before. Neither 
serves a purpose other than forcing an arbitrary forfeiture of 
property rights to the State.

I believe the Constitution requires that the law inform the 
property holder with more certainty and definiteness than 
did §314 when he must fulfill any recording requirements 
imposed after a property interest is created. Given the stat-
utory uncertainty here, I would find a forfeiture imposed for 
filing on December 31 to be invalid.4

I accordingly dissent.

Justic e Stevens , with whom Justi ce  Bren na n  joins, 
dissenting.

The Court’s opinion is contrary to the intent of Congress, 
engages in unnecessary constitutional adjudication, and un-
justly creates a trap for unwary property owners. First, the 
choice of the language “prior to December 31” when read in 

4 Parties, of course, ordinarily are bound to the consequences of their fail-
ing strictly to meet statutory deadlines. This is true, for example, as to 
statutes of limitations and other filing deadlines clearly specified. Because 
of the special circumstances Jus ti ce  Stev en s  identifies and the constitu-
tional concerns identified above, this case is unique.
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context in 43 U. S. C. § 1744(a)1 is, at least, ambiguous, and 
at best, “the consequence of a legislative accident, perhaps 
caused by nothing more than the unfortunate fact that Con-

1 The full text of 43 U. S. C. § 1744 reads as follows:
“Recordation of Mining Claims
“(a) Filing requirements

“The owner of an unpatented lode or placer mining claim located prior t( 
October 21, 1976, shall, within the three-year period following October 21 
1976 and prior to December 31 of each year thereafter, file the instrument! 
required by paragraphs (1) and (2) of this subsection. The owner of ar 
unpatented lode or placer mining claim located after October 21,1976 shall 
prior to December 31 of each year following the calendar year in which the 
said claim was located, file the instruments required by paragraphs (1) anc 
(2) of this subsection:

“(1) File for record in the office where the location notice or certificate if 
recorded either a notice of intention to hold the mining claim (including bui 
not limited to such notices as are provided by law to be filed when there has 
been a suspension or deferment of annual assessment work), an affidavit o 
assessment work performed thereon, on a detailed report provided by sec 
tion 28-1 of title 30, relating thereto.

“(2) File in the office of the Bureau designated by the Secretary a copj 
of the official record of the instrument filed or recorded pursuant to para 
graph (1) of this subsection, including a description of the location of the 
mining claim sufficient to locate the claimed lands on the ground.
“(b) Additional filing requirements

“The owner of an unpatented lode or placer mining claim or mill or tunne 
site located prior to October 21, 1976 shall, within the three-year periot 
following October 21, 1976, file in the office of the Bureau designated b] 
the Secretary a copy of the official record of the notice of location or certifi 
cate of location, including a description of the location of the mining clain 
or mill or tunnel site sufficient to locate the claimed lands on the ground 
The owner of an unpatented lode or placer mining claim or mill or tunne 
site located after October 21, 1976 shall, within ninety days after the dat( 
of location of such claim, file in the office of the Bureau designated by th< 
Secretary a copy of the official record of the notice of location or certificate 
of location, including a description of the location of the mining claim or mil 
or tunnel site sufficient to locate the claimed lands on the ground.
“(c) Failure to file as constituting abandonment; defective or untimeh 
filing

“The failure to file such instruments as required by subsections (a) an< 
nf thia apptinn chilli h»p dppmpd pnnnlnsivplv t.n pnnstitntp an ahandnn
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gress is too busy to do all of its work as carefully as it 
should.”* 2 In my view, Congress actually intended to au-
thorize an annual filing at any time prior to the close of busi-
ness on December 31st, that is, prior to the end of the calen-
dar year to which the filing pertains.3 Second, even if 
Congress irrationally intended that the applicable deadline 
for a calendar year should end one day before the end of the 
calendar year that has been recognized since the amendment 
of the Julian Calendar in 8 B.C., it is clear that appellees 
have substantially complied with the requirements of the 
statute, in large part because the Bureau of Land Manage-
ment has issued interpreting regulations that recognize sub-

ment of the mining claim or mill or tunnel site by the owner; but it shall not 
be considered a failure to file if the instrument is defective or not timely 
filed for record under other Federal laws permitting filing or recording 
thereof, or if the instrument is filed for record by or on behalf of some but 
not all of the owners of the mining claim or mill or tunnel site.
“(d) Validity of claims, waiver of assessment, etc., as unaffected

“Such recordation or application by itself shall not render valid any claim 
which would not be otherwise valid under applicable law. Nothing in this 
section shall be construed as a waiver of the assessment and other require-
ments of such law.”

2 Delaware Tribal Business Committee v. Weeks, 430 U. S. 73, 97 (1977) 
(Stev en s , J., dissenting) (emphasis added).

8 This view was expressed at the Rocky Mountain Mineral Law Institute 
in July 1977:
“It is plain that Congress intended the filing requirement to expire with 
the last day of the year, but inartful draftsmanship requires all filings 
under Subsection 314(a) of the Act to be made on or before December 30th. 
Such is the result of the unfortunate use of the words ‘prior to December 
31.’ And since December 31st bears no relationship to the assessment 
year, which ends at noon on September 1st of each year, the statutory re-
quirement that the locator shall file the necessary documents on or before 
December 30th of each year following the calendar year in which a claim 
was located, means that where a claim is located after noon on September 
1st in any calendar year, the locator must file in the next full calendar year 
a notice of intention to hold, because no assessment work requirement has 
yet arisen.” Sherwood, Mining-claim Recordation and Prospecting under 
The Federal Land Policy and Management Act of 1976, 23 Rocky Mountain 
Mineral Law Institute 1, 25 (1977) (footnotes omitted).



120 OCTOBER TERM, 1984

Ste ve ns , J., dissenting 471 U. S.

stantial compliance. Further, the Court today violates not 
only the long-followed principle that a court should “not pass 
on the constitutionality of an Act of Congress if a construc-
tion of the statute is fairly possible by which the question 
may be avoided,”4 but also the principle that a court should 
“not decide a constitutional question if there is some other 
ground upon which to dispose of the case.”5

I
Congress enacted §314 of the Federal Land Policy and 

Management Act to establish for federal land planners and 
managers a federal recording system designed to cope with 
the problem of stale claims, and to provide “an easy way of 
discovering which Federal lands are subject to either valid or 
invalid mining claim locations.”6 I submit that the appel-
lees’ actions in this case did not diminish the importance of 
these congressional purposes; to the contrary, their actions 
were entirely consistent with the statutory purposes, despite 
the confusion created by the “inartful draftsmanship” of the 
statutory language.7

A careful reading of § 314 discloses at least three respects 
in which its text cannot possibly reflect the actual intent of 
Congress. First, the description of what must be filed in the 
initial filing and subsequent annual filings is quite obviously 
garbled. Read literally, § 314(a)(2) seems to require that a 

4 United States v. Clark, 445 U. S. 23, 27 (1980).
5 Escambia County v. McMillan, 466 U. S. 48, 51 (1984) (per cur-

iam); see also Ashwander v. TVA, 297 U. S. 288, 347 (1936) (Brandeis, J., 
concurring).

6S. Rep. No. 94-583, p. 65 (1975). The Court agrees regarding the 
first purpose, but inexplicably and without citation concludes that another 
purpose of § 314 is “to provide federal land managers with up-to-date in-
formation that allows them to make informed management decisions.” 
Ante, at 87. This latter statutory “purpose” is not mentioned in the leg-
islative history; rather, it is a variation of a “purpose,” equally without 
citation, offered by appellants. See Brief for Appellants 45, 47.

7 See n. 3, supra.
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notice of intent to hold the claim and an affidavit of assess-
ment work performed on the claim must be filed “on a de-
tailed report provided by § 28-1 of Title 30.” One must sub-
stitute the word “or” for the word “on” to make any sense at 
all out of this provision. This error should cause us to pause 
before concluding that Congress commanded blind allegiance 
to the remainder of the literal text of §314.

Second, the express language of the statute is unambigu-
ous in describing the place where the second annual filing 
shall be made. If the statute is read inflexibly, the owner 
must “file in the office of the Bureau” the required docu-
ments.8 Yet the regulations that the Bureau itself has 
drafted, quite reasonably, construe the statute to allow filing 
in a mailbox, provided that the document is actually received 
by the Bureau prior to the close of business on January 19th 
of the year following the year in which the statute requires 
the filing to be made.9 A notice mailed on December 30, 
1982, and received by the Bureau on January 19, 1983, was 
filed “in the office of the Bureau” during 1982 within the 
meaning of the statute, but one that is hand-delivered to the 
office on December 31, 1982, cannot be accepted as a 1982 
“filing.”

The Court finds comfort in the fact that the implementing 
regulations have eliminated the risk of injustice. Ante, at 94. 
But if one must rely on those regulations, it should be appar-
ent that the meaning of the statute itself is not all that obvi-

8 See 43 U. S. C. § 1744(a)(2).
’Title 43 CFR §3833.0-5(m) (1984) provides:

“ ‘Filed or file’ means being received and date stamped by the proper BLM 
office. For the purpose of complying with § 3833.2-1 of this title, ‘timely 
filed’ means being filed within the time period prescribed by law, or re-
ceived by January 19th after the period prescribed by law in an envelope 
bearing a clearly dated postmark affixed by the United States Postal Serv-
ice within the period prescribed by law. This 20 day period does not apply 
to a notice of location filed pursuant to §3833.1-2 of this title. (See 
§ 1821.2-2(e) of this title where the last day falls on a date the office is 
closed.)”
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ous. To begin with, the regulations do not use the language 
“prior to December 31”; instead, they use “on or before 
December 30 of each year.”10 * * * * is The Bureau’s drafting of the 
regulations using this latter phrase indicates that the mean-
ing of the statute itself is not quite as “plain,” ante, at 93, as 
the Court assumes; if the language were plain, it is doubtful 
that the Bureau would have found it necessary to change the 
language at all. Moreover, the Bureau, under the aegis of 
the Department of the Interior, once issued a pamphlet 
entitled “Staking a Mining Claim on Federal Lands” that 
contained the following information:

“Owners of claims or sites located on or before Oct. 21, 
1976, have until Oct. 22, 1979, to file evidence of assess-
ment work performed the preceding year or to file a 
notice of intent to hold the claim or site. Once the claim 
or site is recorded with BLM, these documents must be 
filed on or before December 31 of each subsequent year.” 
Id., at 9-10 (1978) (emphasis added).

“Plain language,” ante, at 93, indeed.
There is a more important reason why the implementing 

regulations cannot be supportive of the result the Court 
reaches today: the Bureau’s own deviation from the statutory 
language in its mail-filing regulation. See n. 9, supra. If 
the Bureau had issued regulations expressly stating that a 

10 43 CFR § 3833.2—1(b)(1) (1984). It is undisputed that the regulations
did not come to the attention of the appellees. To justify the forfeiture in
this case on the ground that appellees are chargeable with constructive
notice of the contents of the Federal Register is no more acceptable to me
today than it would have been to Justice Jackson in 1947. “To my mind, it
is an absurdity to hold that every farmer who insures his crops knows what 
the Federal Register contains or even knows that there is such a publica-
tion. If he were to peruse this voluminous and dull publication as it is is-
sued from time to time in order to make sure whether anything has been 
promulgated that affects his rights, he would never need crop insurance, 
for he would never get time to plant any crops.” Federal Crop Insurance 
Corporation v. Merrill, 332 U. S. 380, 387 (1947) (Jackson, J., dissenting).
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December 31 filing would be considered timely—just as it has 
stated that a mail filing received on January 19 is timely—it 
is inconceivable that anyone would question the validity of its 
regulation. It appears, however, that the Bureau has more 
power to interpret an awkwardly drafted statute in an en-
lightened manner consistent with Congress’ intent than does 
this Court.11

In light of the foregoing, I cannot believe that Congress 
intended the words “prior to December 31 of each year” to be 
given the literal reading the Court adopts today. The statu-
tory scheme requires periodic filings on a calendar-year 
basis. The end of the calendar year is, of course, correctly 
described either as “prior to the close of business on Decem-
ber 31,” or “on or before December 31,” but it is surely 
understandable that the author of § 314 might inadvertently 
use the words “prior to December 31” when he meant to refer 
to the end of the calendar year. As the facts of this case 
demonstrate, the scrivener’s error is one that can be made in 
good faith. The risk of such an error is, of course, the great-
est when the reference is to the end of the calendar year. 
That it was in fact an error seems rather clear to me because 
no one has suggested any rational basis for omitting just one 
day from the period in which an annual filing may be made, 
and I would not presume that Congress deliberately created 
a trap for the unwary by such an omission.

11 The Court, ante, at 102-103, n. 14, criticizes my citation of the BLM 
regulations to demonstrate that the agency has itself departed from the 
“plain” statutory language by allowing mail filings to be received by Janu-
ary 19th. In the same breath, the Court acknowledges that the agency is 
not bound by the “plain” language in “administering the statute.” Ibid. 
The mail-delivery deadline makes it clear that the Court’s judicially cre-
ated “up-to-date” statutory purpose is utterly lacking in foundation. The 
agency’s adoption of the January 19 deadline illustrates that it does not 
need the information by December 30; that it is not bound by the language 
of the provision; and that substantial compliance does not interfere with 
the agency’s statutory functions or with the intent of Congress.
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It would be fully consistent with the intent of Congress to 
treat any filing received during the 1980 calendar year as a 
timely filing for that year. Such an interpretation certainly 
does not interfere with Congress’ intent to establish a federal 
recording system designed to cope with the problem of stale 
mining claims on federal lands. The system is established, 
and apparently, functioning.12 Moreover, the claims here 
were active; the Bureau was well aware that the appellees 
intended to hold and to operate their claims.

Additionally, a sensible construction of the statute does not 
interfere with Congress’ intention to provide “an easy way of 
discovering which Federal lands are subject to either valid or 

12 Several amici have filed materials listing numerous cases in which it is 
asserted that the Bureau is using every technical construction of the stat-
ute to suck up active mining claims much as a vacuum cleaner, if not 
watched closely, will suck up jewelry or loose money. See Brief for Moun-
tain States Legal Foundation as Amicus Curiae 2 (claiming that an “over-
whelming number of mining claims have been lost to the pitfalls of section 
314”), 3 (claiming that from 1977 to 1984 “unpatented mining claimants lost 
almost 20,000 active locations due to the technical rigors and conclusive 
presumption of section 314”); App. 1-86 (listing cases); Brief for Alaska 
Miners Association, California Mining Association, Nevada Mining Associ-
ation, Miners Advocacy Council, and Placer Miners Association as Amici 
Curiae, Exhibit A (letter from Bureau’s Utah State Office stating that well 
over 1,400 claims were invalidated from 1979-1983 because § 1744(a)(1) 
filings were made on December 31), Exhibit B (letter from Bureau’s Bil-
lings, Montana Office stating that 198 claims were invalidated from 1979- 
1983 because § 1744(a)(1) filings were made on December 31), Exhibit C 
(letter from Bureau’s Wyoming State Office stating that 11 claims were 
invalidated in 1980-1982 because § 1744(a)(2) filings were made on Decem-
ber 31), Exhibit D (letter from Bureau’s Arizona State Office stating that 
“approximately 500 claims have been invalidated due to filing an affidavit 
one day late”); Brief for Mobil Oil Corporation as Amicus Curiae 2-4 
(claiming to be in a situation similar to the appellees’). According to 
the Bureau’s own calculations, thousands of active mining claims have 
been terminated because filings made on December 31 were considered 
untimely. These representations confirm the picture painted by amici 
of a federal bureaucracy virtually running amok, and surely operating 
contrary to the intent of Congress, by terminating the valuable property 
rights of hardworking, productive citizens of our country.
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invalid mining claim locations J’13 The Bureau in this case 
was well aware of the existence and production of appellees’ 
mining claims; only by blinking reality could the Bureau 
reach the decision that it did. It is undisputed that the 
appellees made the first 1980 filing on August 29, 1980, and 
made the second required filing on December 31, 1980; the 
Bureau did not declare the mining claims “abandoned and 
void” until April 4, 1981. Thus, appellees lost their entire 
livelihood for no practical reason, contrary to the intent of 
Congress, and because of the hypertechnical construction of a 
poorly drafted statute, which an agency interprets to allow 
“filings” far beyond December 30 in some circumstances, but 
then interprets inflexibly in others.14 Appellants acknowl-
edge that “[i]t may well be that Congress wished to require 
filing by the end of the calendar year and that the earlier 
deadline resulted from careless draftmanship.” Brief for 
Appellants 42, n. 31. I have no doubt that Congress would 
have chosen to adopt a construction of the statute that filing 
take place by the end of the calendar year if its attention 
had been focused on this precise issue. Cf. DelCostello v. 
Teamsters, 462 U. S. 151, 158 (1983).15

13 S. Rep. No. 94-583, p. 65 (1975).
14 The Court suggests that appellees’ failure to file by December 30 

“caused the property right to be extinguished.” Ante, at 107. However, 
the Court, on the one hand, carefully avoids mentioning the 3-month period 
that elapsed after December 31 before the Bureau declared the appellees’ 
mining claims abandoned, and, on the other hand, describes the Bureau as 
needing “up-to-date information that allows them to make informed land 
management decisions.” Ante, at 87, 107.

15 The Court, ante, at 96-97, n. 12, lists several provisions in the United 
States Code as supportive of its position that “prior to December 31” is 
somehow less ambiguous because of its occasional use in various statutory 
provisions. It then states that it “is unclear whether the arguments ad-
vanced by the dissenters are meant to apply to all of the provisions, or only 
to some of them.” Ibid. However, the provisions cited for support illus-
trate the lack of justification for the Court’s approach, and highlight the 
uniqueness of the provision in this case. Eleven of the provisions refer to 
a one-time specific date; the provision at issue here requires specific action
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II
After concluding its constitutional analysis, the District 

Court also held that “the standard to be applied to assess-
ment notice requirements is substantial compliance. Meas-
ured against this, the Lockes have satisfied their statutory 
duties under Section 1744 by filing their notices one day 
late.”* 11 * * * * 16 The District Court grounded its holding on this 
Court’s analysis in Hickel v. Oil Shale Corp., 400 U. S. 48 
(1970).

In Hickel, the Court construed 30 U. S. C. §28, which 
reads:

“On each claim located after the 10th day of May 1872, 
and until a patent has been issued therefor, not less than 
$100 worth of labor shall be performed or improvements 

on a continual annual basis, thus involving a much greater risk of creating a 
trap for the unwary. Further, each of the specific dates mentioned in the
11 provisions is long past; thus, contrary to the Court’s premise, this deci-
sion would have no effect on them because they require no future action. 
See 7 U. S. C. § 609(b)(5) (“prior to December 31, 1937”); 12 U. S. C.
§ 1709)(o)(l)(E) (“prior to December 31, 1976”); 12 U. S. C. § 1823(g) 
(“prior to December 31, 1950”); 12 U. S. C. § 1841(a)(5)(A) (“prior to De-
cember 31, 1970”); 26 U. S. C. § 503(d)(1) (“prior to December 31, 1955”); 
33 U. S. C. § 1319(a)(5)(B) (“prior to December 31, 1974”); 42 U. S. C. 
§ 415(a)(7)(E)(ii) (1982 ed., Supp. Ill) (“prior to December 31, 1983”); 42
U. S. C. § 1962d-17(b) (“prior to December 31, 1969”); 42 U. S. C. § 5614
(b)(5) (“after the first year following October 3, 1977, prior to December 
31”); 42 U. S. C. § 7502(a)(2) (“prior to December 31, 1982”); 42 U. S. C. 
§ 7521(b)(2) (“prior to December 31, 1970”); 50 U. S. C. App. § 1741(b)(1)
(“prior to December 31, 1946”). The remaining provision cited as author-
ity by the Court, 22 U. S. C. § 3784(c), states that the Panama Canal and 
certain other property “shall not be transferred to the Republic of Panama 
prior to December 31, 1999.” The legislative history indicates that that 
language was added to make “clear that the President is not authorized to 
accelerate the final transfer of the Panama Canal in 1999, as provided by 
the Panama Canal Treaty of 1977.” H. R. Conf. Rep. No. 96-473, p. 61 
(1979). The Panama Canal Treaty of 1977, Art. II, indicates that it “shall 
terminate at noon, Panama time, December 31, 1999.” Therefore, the lan-
guage of § 3784(c) was tailored to a unique treaty provision.

16 573 F. Supp. 472, 479 (Nev. 1983).
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made during each year. . . [U]pon a failure to comply 
with these conditions, the claim or mine upon which 
such failure occurred shall be open to relocation in the 
same manner as if no location of the same had ever been 
made, provided that the original locators, their heirs, 
assigns, or legal representatives, have not resumed work 
upon the claim after failure and before such location.” 
(Emphasis added.)

Recognizing that a claimant’s “possessory title” should not be 
disturbed on “flimsy or insubstantial grounds,” 400 U. S., at 
57, the Court wrote:

“We agree . . . that every default in assessment work 
does not cause the claim to be lost. Defaults, however, 
might be the equivalent of abandonment; and we now 
hold that token assessment work, or assessment work 
that does not substantially satisfy the requirements of 30 
U. S. C. §28, is not adequate to ‘maintain’ the claims 
within the meaning of § 37 of the Leasing Act. To hold 
otherwise would help defeat the policy that made the 
United States, as the prospective recipient of royalties, a 
beneficiary of these oil shale claims. We cannot support 
[Wilbur v. Krushnic, 280 U. S. 306 (1930),] and [Ickes v. 
Virginia-Colorado Development Corp., 295 U. S. 639 
(1935)], on so broad a ground. Rather, their dicta to 
the contrary, we conclude that they must be confined to 
situations where there had been substantial compliance 
with the assessment work requirements. ...” Ibid.

Hickel thus demonstrates that the District Court was cor-
rect that substantial-compliance analysis was appropriate in 
this case, and that appellees substantially complied with the 
statute. Appellees earned their livelihood since 1960 by 
mining the 10 unpatented mining claims now in dispute.17 
They paid income taxes, and property and production taxes 
to the State of Nevada, which appears as an amicus in sup-

17Id., at 474.
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port of appellees. The statute, passed in 1976, required 
appellees to register their mining claims “in the office where 
the location notice or certificate is recorded” and “in the office 
of the Bureau” by October 21, 1979; it is not disputed that 
appellees met the statute’s two initial filing requirements.18 
Moreover, the statute required, within three years of Octo-
ber 21, 1976, that appellees file “in the office of the Bureau 
designated by the Secretary a copy of the official record of 
the notice of location or certificate of location.”19 Appellees 
also met this third requirement, thus completely informing 
the Bureau of the existence, the sizes, the locations, and the 
ownership of appellees’ active mining claims. After the 
three initial filing requirements, the statute required that 
appellees make two separate annual filings: (1) an initial filing 
with the county recorder; and (2) a copy of the official record 
of the first filing filed with the Bureau. Appellees made the 
first of these filings for the 1980 calendar year on August 29, 
1980. Because 1980 was generally the first year that claim-
ants—including appellees—had to comply with the annual 
filing requirements that the new legislation mandated, the 
Bureau began the practice of mailing reminder notices about 
the filing due in the Bureau’s office. Appellants acknowl-
edge that appellees did not receive a reminder notice.20 Nev-
ertheless, appellees responsibly inquired about the date of 
filing with the Bureau for the 1980 calendar year; it is undis-
puted that Bureau personnel informed them that the filing 
was due “on or before December 31, 1980.”21 On December 
31, 1980, appellees made a 700-mile round trip from Ely to 
Reno, Nevada, to hand-deliver their filings to the Bureau. 
The Bureau accepted the filings on that date.

In my view, this unique factual matrix unequivocally con-
tradicts the statutory presumption of an intent to abandon by 

18 Ibid.
19 43 U. S. C. § 1744(b).
20 Reply Brief for Appellants 13, n. 12.
21 Affidavit of Laura C. Locke H 3.
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reason of a late filing. In sum., this case presents an ambigu-
ous statute, which, if strictly construed, will destroy valuable 
rights of appellees, property owners who have complied with 
all local and federal statutory filing requirements apart from 
a 1-day “late” filing caused by the Bureau’s own failure to 
mail a reminder notice necessary because of the statute’s 
ambiguity and caused by the Bureau’s information to appel-
lees that the date on which the filing occurred would be 
acceptable. Further, long before the Bureau declared a 
technical “abandonment,” it was in complete possession of all 
information necessary to assess the activity, locations, and 
ownership of appellees’ mining claims and it possessed all 
information needed to carry out its statutory functions. Fi-
nally, the Bureau has not claimed that the filing is contrary to 
the congressional purposes behind the statute, that the filing 
affected the Bureau’s land-use planning functions in any man-
ner, or that it interfered “in any measurable way” with the 
Bureau’s need to obtain information.22 A showing of sub-
stantial compliance necessitates a significant burden of proof; 
appellees, whose active mining claims will be destroyed con-
trary to Congress’ intent, have convinced me that they have 
substantially complied with the statute.

I respectfully dissent.

22 Brief for Appellants 45.
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UNITED STATES v. MILLER

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 83-1750. Argued January 16, 1985—Decided April 1, 1985

A federal grand jury returned a multicount indictment charging respond-
ent with mail fraud in violation of 18 U. S. C. § 1341. He was alleged to 
have defrauded his insurer in connection with a burglary at his place of 
business both by consenting to the burglary in advance and by lying to 
the insurer about the value of his loss. The proof at his jury trial, how-
ever, concerned only the latter allegation, and he was convicted. Re-
spondent appealed on the basis that the trial proof had fatally varied 
from the scheme alleged in the indictment. The Court of Appeals 
agreed and vacated the conviction, holding that under the Fifth Amend-
ment’s grand jury guarantee a conviction could not stand where the trial 
proof corresponded to a fraudulent scheme much narrower than, though 
included in, the scheme that the indictment alleged.

Held: Respondent’s Fifth Amendment grand jury right was not violated. 
Pp. 135-145.

(a) As long as the crime and the elements thereof that sustain the 
conviction are fully and clearly set out in the indictment, the right to 
a grand jury is not normally violated by the fact that the indictment 
alleges more crimes or other means of committing the same crime. Con-
victions generally have been sustained as long as the proof upon which 
they are based corresponds to an offense that was clearly set out in the 
indictment. A part of the indictment unnecessary to and independent of 
the allegations of the offense proved may normally be treated as a use-
less averment that may be ignored. Pp. 135-138.

(b) Respondent has shown no deprivation of his substantial right to be 
tried only on charges presented in a grand jury indictment. He was 
tried on an indictment that clearly set out the offense for which he was 
ultimately convicted. Stirone v. United States, 361 U. S. 212, distin-
guished. Pp. 138-140.

(c) The proposition that a narrowing of an indictment constitutes an 
“amendment” that renders the indictment void, Ex parte Bain, 121 
U. S. 1, is now explicitly rejected. Pp. 140-145.

(d) The variance complained of here added nothing new to the indict-
ment and constituted no broadening, and what was removed from the 
case was in no way essential to the offense on which respondent was 
convicted. P. 145.

715 F. 2d 1360 and 728 F. 2d 1269, reversed.
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Mar sha ll , J., delivered the opinion of the Court, in which all other 
Members joined, except Powe ll , J., who took no part in the consideration 
or decision of the case.

Deputy Solicitor General Frey argued the cause for the 
United States. With him on the briefs were Solicitor 
General Lee, Assistant Attorney General Trott, Carolyn 
F. Corwin, and Vincent L. Gambale.

Jerrold M. Ladar, by appointment of the Court, 469 U. S. 
1103, argued the cause and filed a brief for respondent.

Justic e  Mar sha ll  delivered the opinion of the Court.
The issue presented is whether the Fifth Amendment’s 

grand jury guarantee1 is violated when a defendant is tried 
under an indictment that alleges a certain fraudulent scheme 
but is convicted based on trial proof that supports only a 
significantly narrower and more limited, though included, 
fraudulent scheme.

A grand jury in the Northern District of California re-
turned an indictment charging respondent Miller with three 
counts of mail fraud in violation of 18 U. S. C. § 1341. After 
the Government moved to dismiss the third count, Miller was 
tried before a jury and convicted of the remaining two. He 
appealed asserting that there had been a fatal variance be-
tween the “scheme and artifice” to defraud charged in the 
indictment and that which the Government proved at trial. 
The Court of Appeals for the Ninth Circuit agreed and 
vacated the judgment of conviction. 715 F. 2d 1360 (1983), 
modified, 728 F. 2d 1269 (1984). We granted certiorari, 469 
U. S. 814 (1984), and reverse.

I
A

The indictment had charged Miller with various fraudulent 
acts in connection with a burglary at his place of business.

'The Grand Jury Clause reads: “No person shall be held to answer for 
a capital, or otherwise infamous crime, unless on a presentment or indict-
ment of a Grand Jury.”
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Miller allegedly had defrauded his insurer both by consenting 
to the burglary in advance and by lying to the insurer about 
the value of his loss.2 The trial proof, however, concerned 
only the latter allegation, focusing on whether, prior to the 
burglary, Miller actually had possessed all the property that 
he later claimed was taken. This proof was clearly sufficient 

2 The scheme to defraud was set out in paragraphs 1 through 7 of count 
one of the indictment:
“‘1. Beginning on or about July 2, 1981 and continuing to on or about 
October 26, 1981, in the City and County of San Francisco, in the State 
and Northern District of California, JAMES RUAL MILLER, defendant 
herein, being the President of San Francisco Scrap Metal, Inc., did devise 
and intend to devise a scheme and artifice to defraud and to obtain money 
by means of false and fraudulent pretenses and representations from Aetna 
Insurance Company by making a fraudulent insurance claim for a loss due 
to an alleged burglary at San Francisco Scrap Metal.
“ ‘2. At the time such pretenses and representations were made, defendant 
well knew them to be false. The scheme, so devised and intended to be 
devised, was implemented in substance as follows:
“ ‘3. It was a part of the scheme that on or about July 2, 1981, defendant 
would and did increase his insurance policy coverage from $50,000 to 
$150,000 to be in effect for a two week period ending July 15, 1981.
“‘4. It was a further part of the scheme that on or about July 15, 1981, 
defendant would and did report that a burglary had occurred at San Fran-
cisco Scrap Metal during the evening of July 14, 1981.
“ ‘5. It was a further part of the scheme that defendant would and did claim 
to have lost 210,170 pounds of copper wire, worth $123,500 and two trucks 
during the alleged burglary.
“ ‘6. It was a further part of the scheme that defendant well knew that the 
alleged burglary was committed with his knowledge and consent for the 
purpose of obtaining the insurance proceeds.
“ ‘7. It was a further part of the scheme that defendant well knew that the 
amount of copper claimed to have been taken during the alleged burglary 
was grossly inflated for the purpose of fraudulently obtaining $150,000 
from Aetna Insurance company.’” 715 F. 2d 1360, 1361-1362 (1983).

Each count in the indictment was based on this same scheme to defraud, 
and these paragraphs were included by reference in the other two counts. 
The separate counts reflected only separate uses of the mails.
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to support a jury finding that Miller’s claim to his insurer had 
grossly inflated the value of any actual loss.3

The Government moved to strike the part of the indict-
ment that alleged prior knowledge of the burglary, and it 
correctly argued that even without that allegation the indict-
ment still made out a violation of §1341.4 Respondent’s 
counsel opposed the change, and at his urging the entire 
indictment was sent to the jury. The jury found Miller 

8 The facts, as stipulated to by the parties, included the following: The 
respondent, James Rual Miller, was the owner of San Francisco Scrap Met-
als, Inc., a company that regularly purchased scrap wire, and stripped, 
baled, and resold it. On the morning of July 15,1981, Miller reported that 
his business had been burglarized the previous evening and that two trucks 
and 201,000 pounds of copper wire had been stolen. On July 20, 1981, 
Miller reported to the insurance adjuster that the missing copper had been 
purchased from L. K. Comstock, Inc., and Kingston Electric. Kingston 
Electric had indeed sold a quantity of copper to San Francisco Scrap 
Metals, but San Francisco Scrap Metals had resold a similar quantity to 
Battery Salvage Company. Miller claimed that the copper sold to Battery 
Salvage had been purchased from another company. But in fact, neither 
that other company nor L. K. Comstock had sold San Francisco Scrap Met-
als the copper claimed to have been purchased. Miller sent his proof of 
loss through the United States mail and received $100,000. Aetna sent 
one $50,000 check to Miller through the mail. Id., at 1361.

4 Title 18 U. S. C. § 1341 reads as follows:
“Whoever, having devised or intended to devise any scheme or artifice 
to defraud, or for obtaining money or property by means of false or fraudu-
lent pretenses, representations, or promises, or to sell, dispose of, loan, 
exchange, alter, give away, distribute, supply, or furnish or procure for 
unlawful use any counterfeit or spurious coin, obligation, security, or other 
article, or anything represented to be or intimated or held out to be such 
counterfeit or spurious article, for the purpose of executing such scheme or 
artifice or attempting so to do, places in any post office or authorized 
depository for mail matter, any matter or thing whatever to be sent or 
delivered by the Postal Service, or takes or receives therefrom any such 
matter or thing, or knowingly causes to be delivered by mail according to 
the direction thereon, or at which it is directed to be delivered by the per-
son to whom it is addressed, any such matter or thing, shall be fined not 
more than $1,000 or imprisoned not more than five years, or both.”
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guilty, and respondent appealed on the basis that the trial 
proof had fatally varied from the scheme alleged in the 
indictment.

Agreeing that Miller’s Fifth Amendment right to be tried 
only on a grand jury indictment had been violated, the Court 
of Appeals vacated the conviction. It succinctly stated its 
rationale:

“The grand jury may well have declined to indict Miller 
simply on the basis of his exaggeration of the amount of 
his claimed loss. ... In fact it is quite possible that 
the grand jury would have been unwilling or unable to 
return an indictment based solely on Miller’s exaggera-
tion of the amount of his claimed loss even though it had 
concluded that an indictment could be returned based on 
the overall scheme involving a use of the mail caused by 
Miller’s knowing consent to the burglary.” 715 F. 2d, 
at 1362-1363.

B
Miller’s indictment properly alleged violations of 18 

U. S. C. § 1341, and it fully and clearly set forth a number of 
ways in which the acts alleged constituted violations. The 
facts proved at trial clearly conformed to one of the theories 
of the offense contained within that indictment, for the indict-
ment gave Miller clear notice that he would have to defend 
against an allegation that he “‘well knew that the amount 
of copper claimed to have been taken during the alleged bur-
glary was grossly inflated for the purpose of fraudulently 
obtaining $150,000 from Aetna Insurance Company.’” 715 
F. 2d, at 1361-1362 (quoting indictment). Competent de-
fense counsel certainly should have been on notice that 
that offense was charged and would need to be defended 
against. Accordingly, there can be no showing here that 
Miller was prejudicially surprised at trial by the absence 
of proof concerning his alleged complicity in the burglary; 
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nor can there be a showing that the variance prejudiced the 
fairness of respondent’s trial in any other way. Cf. Kot- 
teakos v. United States, 328 U. S. 750 (1946). See also Ber-
ger v. United States, 295 U. S. 78, 83 (1935). Cf. also United 
States n . Ballard, 322 U. S. 78, 91 (1944) (Stone, C. J., 
dissenting). The indictment was also sufficient to allow 
Miller to plead it in the future as a bar to subsequent prosecu-
tions. Therefore, none of these “notice” related concerns— 
which of course are among the important concerns underlying 
the requirement that criminal charges be set out in an indict-
ment—would support the result of the Court of Appeals. See 
Russell v. United States, 369 U. S. 749, 763-764 (1962).

The Court of Appeals did not disagree, but instead argued 
that Miller had been prejudiced in his right to be free from 
a trial for any offense other than that alleged in the grand 
jury’s indictment. 728 F. 2d, at 1270. It reasoned that 
a grand jury’s willingness to indict an individual for partic-
ipation in a broad criminal plan does not establish that the 
same grand jury would have indicted the individual for par-
ticipating in a substantially narrower, even if wholly in-
cluded, criminal plan. 715 F. 2d, at 1362-1363. Relying on 
the Fifth Amendment’s grand jury guarantee, the Court of 
Appeals concluded that a conviction could not stand where 
the trial proof corresponded to a fraudulent scheme much 
narrower than, though included within, the scheme that the 
grand jury had alleged. The Court of Appeals cited two 
prior decisions of this Court that emphasized the right of an 
accused to be tried only on charges that had in fact been 
passed on by a grand jury. Ibid, (citing Stirone v. United 
States, 361 U. S. 212 (1960), and Ex parte Bain, 121 U. S. 1 
(1887)). Cf. United States v. Mastelotto, 717 F. 2d 1238, 
1248-1250 (CA91983) (similarly relying on Stirone and Bain).

II
The Government correctly argues that the Court of 

Appeals’ result conflicts with a number of this Court’s prior 
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decisions interpreting the Fifth Amendment’s Grand Jury 
Clause. The Court has long recognized that an indictment 
may charge numerous offenses or the commission of any one 
offense in several ways. As long as the crime and the ele-
ments of the offense that sustain the conviction are fully and 
clearly set out in the indictment, the right to a grand jury is 
not normally violated by the fact that the indictment alleges 
more crimes or other means of committing the same crime. 
See, e. g., Ford v. United States, 273 U. S. 593 (1927); Salin-
ger v. United States, 272 U. S. 542 (1926). See also Berger 
v. United States, supra; Hall v. United States, 168 U. S. 
632, 638-640 (1898). Indeed, a number of longstanding doc-
trines of criminal procedure are premised on the notion that 
each offense whose elements are fully set out in an indictment 
can independently sustain a conviction. See, e. g., Turner v. 
United States, 396 U. S. 398, 420 (1970) (“[W]hen a jury re-
turns a guilty verdict on an indictment charging several acts 
in the conjunctive, . . . the verdict stands if the evidence is 
sufficient with respect to any one of the acts charged”); Crain 
v. United States, 162 U. S. 625, 634-636 (1896) (indictment 
count that alleges in the conjunctive a number of means of 
committing a crime can support a conviction if any of the 
alleged means are proved); Dealy v. United States, 152 U. S. 
539, 542 (1894) (prosecution’s failure to prosecute certain 
counts of an indictment does not affect the validity of the 
indictment as to the other counts).

A review of prior cases allowing convictions to stand in 
the face of variances between the indictment and proof makes 
the Court of Appeals’ error clear. Convictions generally 
have been sustained as long as the proof upon which they are 
based corresponds to an offense that was clearly set out in 
the indictment. A part of the indictment unnecessary to and 
independent of the allegations of the offense proved may 
normally be treated as “a useless averment” that “may be 
ignored.” Ford n . United States, 273 U. S., at 602. In 
Ford, for example, an indictment charged a defendant with 
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conspiring to import liquor in violation of various federal laws 
and in violation of a treaty. “The validity of the indictment 
[was] attacked . . . because it charge[d] that the conspiracy 
was to violate the treaty, although the treaty create[d] no 
offense against the law of the United States.” Ibid. Al-
though the grand jury had included the treaty allegation as 
part of the indictment, this Court upheld the conviction be-
cause “that part of the indictment [was] merely surplusage 
and may be rej ected. ” Ibid.

This treatment of allegations independent of and unnec-
essary to the offense on which a conviction ultimately rests 
has not been confined to allegations that, like those in Ford, 
would have had no legal relevance if proved. In Salinger v. 
United States, supra, for example, the Court was presented 
with facts quite similar to the instant case. A grand jury 
charged Salinger with mail fraud in an indictment containing 
several counts, “[a]ll relating] to the same scheme to de-
fraud, but each charging] a distinct use of the mail for the 
purpose of executing the scheme.” Id., at 546. As was the 
case with Miller, Salinger’s “scheme to defraud as set forth in 
the indictment. . . comprehended several relatively distinct 
plans for fleecing intended victims.” Id., at 548. Because 
the evidence only sustained the charge as to one of the plans, 
the trial judge withdrew from the jury those portions of the 
indictment that related to all other plans. Salinger argued 
then, just as Miller argues now, that the variance between 
the broad allegations in the indictment and the narrower 
proof at trial violated his right to have had a grand jury 
screen any alleged offenses upon which he might be convicted 
at trial.

This Court unanimously rejected Salinger’s argument on 
the ground that the offense proved was fully contained within 
the indictment. Nothing had been added to the indictment 
which, in the Court’s view, “remained just as it was returned 
by the grand jury.” Ibid. “[T]he trial was on the charge 
preferred in it and not on a modified charge,” ibid., and there 
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was thus “not even remotely an infraction of the constitu-
tional provision that ‘no person shall be held to answer for 
a capital or otherwise infamous crime unless on a present-
ment or indictment of a grand jury.’” Id., at 549. See 
also Berger v. United States, 295 U. S. 78 (1935); Goto v. 
Lane, 265 U. S. 393 (1924); Hall v. United States, supra, 
at 638-640.5

The result reached by the Court of Appeals thus con-
flicts with the results reached by this Court in such cases as 
Salinger and Ford. See also Hall v. United States, supra, 
at 638-640; Crain v. United States, supra, at 634-636.

Ill
The Court of Appeals principally relied on this Court’s 

decision in Stirone v. United States, 361 U. S. 212 (1960), to 
support its conclusion that the Fifth Amendment’s grand jury 
right is violated by a conviction for a criminal plan narrower 
than, but fully included within, the plan set forth in the 
indictment. Stirone, however, stands for a very different 
proposition. In Stirone the offense proved at trial was not 
fully contained in the indictment, for trial evidence had 
“amended” the indictment by broadening the possible bases 
for conviction from that which appeared in the indictment. 
Stirone was thus wholly unlike the cases discussed in Part II, 
supra, and unlike respondent’s case, all of which involve trial 
evidence that narrowed the indictment’s charges without 
adding any new offenses. As the Stirone Court said, the 
issue was “whether [Stirone] was convicted of an offense not 

5 As is discussed supra, at 134-135, Miller has shown no prejudice to his 
ability to defend himself at trial, to the general fairness of the trial, or to 
the indictment’s sufficiency to bar subsequent prosecutions, and the Court 
of Appeals did not rest on any such theories of prejudice. Cf. Kotteakos y. 
United States, 328 U. S. 750 (1946) (finding prejudice in a case of extreme 
variance between a charge of a very broad conspiracy and proof of far nar-
rower but technically included conspiracies). See also Berger v. United 
States, 295 U. S., at 83.
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charged in the indictment” - 361 U. S., at 213 (emphasis 
added).

Stirone, a union official, was indicted for and convicted of 
unlawfully interfering with interstate commerce in violation 
of the Hobbs Act. 18 U. S. C. § 1951. More specifically, 
the indictment charged that he had engaged in extortion that 
obstructed shipments of sand from outside Pennsylvania into 
that State, where it was to be used in the construction of a 
steel mill. At trial, however, the prosecution’s proof of the 
required interference with interstate commerce went beyond 
the allegation of obstructed sand shipments. The prosecutor 
also attempted to prove that Stirone had obstructed the steel 
mill’s eventual export of steel to surrounding States. Be-
cause the conviction might have been based on the evidence 
of obstructed steel exports, an element of an offense not 
alleged in the indictment, a unanimous Court held that the 
indictment had been unconstitutionally “broadened.”

“The right to have the grand jury make the charge on 
its own judgment is a substantial right which cannot be 
taken away with or without court amendment. Here, 
... we cannot know whether the grand jury would have 
included in its indictment a charge that commerce in 
steel from a nonexistent steel mill had been interfered 
with. Yet because of the court’s admission of evidence 
and under its charge this might have been the basis upon 
which the trial jury convicted petitioner. If so, he was 
convicted on a charge the grand jury never made against 
him. This was fatal error.” 361 U. S., at 218-219.

The Court contrasted Stirone’s case with cases like Ford v. 
United States. See 361 U. S., at 217. As we discussed in 
Part II, supra, in Ford the Court had refused to invalidate a 
conviction because of variances between the indictment and 
the narrower trial proof. The Stirone Court declared that, 
unlike that sort of variance, “the addition charging inter-
ference with steel exports [in Stirone was] neither trivial, 
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useless, nor innocuous. While there was a variance in the 
sense of a variation between pleading and proof, that varia-
tion [had in Stirone] destroyed the defendant’s substantial 
right to be tried only on charges presented in an indictment 
returned by a grand jury. Deprivation of such a basic right 
is far too serious to be treated as nothing more than a vari-
ance and then dismissed as harmless error.” 361 U. S., at 
217 (citations omitted). Accord, Russell v. United States, 
369 U. S., at 770-771 (following Stirone).

Miller has shown no deprivation of his “substantial right to 
be tried only on charges presented in an indictment returned 
by a grand jury.” 361 U. S., at 217. In contrast to Stirone, 
Miller was tried on an indictment that clearly set out the 
offense for which he was ultimately convicted. His com-
plaint is not that the indictment failed to charge the offense 
for which he was convicted, but that the indictment charged 
more than was necessary.

IV
The one decision of this Court that does offer some support 

to the Court of Appeals’ result is Ex parte Bain, 121 U. S. 1 
(1887), for there the Court treated as an unconstitutional 
“amendment” the deletion from an indictment of allegations 
that would not have been necessary to prove the offense. 
This deletion, in the Court’s view, did constitute a compro-
mise of the defendant’s right to be tried only on a grand 
jury’s indictment.

Bain was a bank cashier who had been indicted for includ-
ing false statements in a report required to be made to the 
Comptroller of the Currency. The indictment charged that 
when Bain filed these required reports, he “did then and 
there well know and believe the said report and statement to 
be false to the extent and in the mode and manner above set 
forth; and [he] made said false statement and report in man-
ner and form as above set forth with intent to deceive the 
Comptroller of the Currency and the agent appointed to ex-
amine the affairs of said [banking] association . . . .” Id., 
at 4. The relevant statute made it a criminal offense to file 
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“ ‘any false entry in any book,- report, or statement. . . with 
intent... to deceive . . . any agent appointed to examine the 
affairs of any such association ....’” Id., at 3 (quoting 
Rev. Stat. §5209). Thus under the terms of the statute, 
there was no need to charge Bain with intending to deceive 
“the Comptroller of the Currency.” An intent to deceive 
the agent appointed to examine the reports was all that was 
necessary to prove the offense.

Under later cases, such as Ford and Salinger, the presence 
of such surplusage in the indictment would not invalidate a 
conviction as long as the necessary intent was also alleged 
and proved. But in Bain the trial court sustained Bain’s 
demurrer to the indictment. After sustaining the demurrer, 
however, the court granted a motion by the Government 
“that the indictment be amended by striking out the words 
‘the Comptroller of the Currency and.’” 121 U. S., at 5. 
Bain was then required to plead to the amended indictment, 
and was tried and convicted under that indictment. Ibid. 
This Court granted a writ of habeas corpus on the ground 
that Bain’s Fifth Amendment right to stand trial only on 
an indictment returned by a grand jury had been violated. 
The opinion reasoned that a court could not, consistent with 
the Fifth Amendment, assume that the narrower indictment 
would have been returned by the grand jury that returned 
the broader one.6

6 This analysis is apparent in Bain’s discussion of the issue:
“The learned judge who presided... at the time the change was made in 

this indictment. . . rests the validity of the court’s action in permitting the 
change in the indictment, upon the ground that the words stricken out 
were surplusage, and were not at all material to it, and that no injury was 
done to the prisoner by allowing such change to be made. He goes on to 
argue that the grand jury would have found the indictment without this 
language. But it is not for the court to say whether they would or not. 
The party can only be tried upon the indictment as found by such grand 
jury, and especially upon all its language found in the charging part of that 
instrument. While it may seem to the court, with its better instructed 
mind in regard to what the statute requires to be found as to the intent to 
deceive, that it was neither necessary nor reasonable that the grand jury 
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Bain may best be understood in terms of two distinct prop-
ositions. Most generally, Bain stands for the proposition 
that a conviction cannot stand if based on an offense that is 
different from that alleged in the grand jury’s indictment. 
But more specifically, Bain can support the proposition that 
the striking out of parts of an indictment invalidates the 
whole of the indictment, for a court cannot speculate as to 
whether the grand jury had meant for any remaining offense 
to stand independently, even if that remaining offense clearly 
was included in the original text. Under this latter proposi-
tion, the narrowing of an indictment is no different from the 
adding of a new allegation that had never been considered by 
the grand jury; both are treated as “amendments” that alter 
the nature of the offense charged. In evaluating the rele-
vance of Bain to the instant case, it is necessary to examine 
these two aspects of Bain separately, for the Court has 
treated these two propositions quite differently in the years 
since Bain.

The proposition that a defendant cannot be convicted of an 
offense different from that which was included in the indict-
ment was broadly declared in Bain:

“If it lies within the province of a court to change the 
charging part of an indictment to suit its own notions 
of what it ought to have been, or what the grand jury 
would probably have made it if their attention had been 
called to suggested changes, the great importance which 

should attach importance to the fact that it was the Comptroller who was 
to be deceived, yet it is not impossible nor very improbable that the grand 
jury looked mainly to that officer as the party whom the prisoner intended 
to deceive by a report which was made upon his requisition and returned 
directly to him. . . . How can the court say there may not have been more 
than one of the jurors who found this indictment, who was satisfied that 
the false report was made to deceive the Comptroller, but was not con-
vinced that it was made to deceive anybody else? And how can it be said 
that, with these words stricken out, it is the indictment which was found 
by the grand jury?” 121 U. S., at 9-10.
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the common law attaches to an indictment by a grand 
jury, as a prerequisite to a prisoner’s trial for a crime, 
and without which the Constitution says ‘no person shall 
be held to answer,’ may be frittered away until its value 
is almost destroyed.” Id., at 10.

This aspect of Bain has been reaffirmed in a number of subse-
quent cases. See, e. g., United States v. Norris, 281 U. S. 
619, 622 (1930) (citing Bain for the rule that “nothing can be 
added to an indictment without the concurrence of the grand 
jury by which the bill was found”). The most important 
reaffirmation, of course, was Stirone. See Part III, supra. 
In Stirone, the Court’s unanimous opinion extensively relied 
on Bain for the proposition that “a court cannot permit a 
defendant to be tried on charges that are not made in the 
indictment against him,” 361 U. S., at 217, and therefore that 
“after an indictment has been returned its charges may not 
be broadened through amendment except by the grand jury 
itself.” Id., at 215-216. See also Russell v. United States, 
369 U. S., at 770 (citing Bain for the “settled rule in the 
federal courts that an indictment may not be amended except 
by resubmission to the grand jury, unless the change is 
merely a matter of form”).7

7Cf. United States v. Fabrizio, 385 U. S. 263, 275 (1966) (Stewart, J. 
dissenting) (quoting Bain for proposition that “[w]e long ago rejected the 
notion that ‘it lies within the province of a court to change the charging 
part of an indictment to suit its own notions of what it ought to have been, 
or what the grand jury would probably have made it if their attention had 
been called to suggested changes . . .”’); United States v. Ballard, 322 
U. S. 78, 90-91 (1944) (Stone, C. J., dissenting) (under Bain an indict-
ment is unconstitutionally amended “when it is so altered as to charge 
a different offense from that found by the grand jury”). See generally 
Smith v. United States, 360 U. S. 1, 9 (1959) (citing Bain for importance of 
a grand jury’s intervention as “a substantial safeguard against oppressive 
and arbitrary proceedings”); Jenkins v. McKeithen, 395 U. S. 411, 430 
(1969) (plurality opinion) (citing Bain for proposition that “grand jury is 
designed to interpose an independent body of citizens between the accused 
and the prosecuting attorney and the court”).
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But this aspect of Bain gives no support to Miller in this 
case, see Part III, supra, for the offense that formed the 
basis of Miller’s conviction was clearly and fully set out in the 
indictment. Miller must instead rest on the second, and 
more specific, proposition found in Bain, that a narrowing of 
the indictment constitutes an amendment that renders the 
indictment void.

As is clear from the discussion of cases in Part II, supra, 
this second proposition did not long survive Bain. Indeed, 
when defendants have sought to rely on Bain for this point, 
this Court has limited or distinguished the case, sustaining 
convictions where courts had withdrawn or ignored inde-
pendent and unnecessary allegations in the indictments. 
See, e. g., Ford v. United States, 273 U. S., at 602 (distin-
guishing Bain); Salinger v. United States, 272 U. S., at 549 
(same). Modern criminal law has generally accepted that an 
indictment will support each offense contained within it. To 
the extent Bain stands for the proposition that it constitutes 
an unconstitutional amendment to drop from an indictment 
those allegations that are unnecessary to an offense that is 
clearly contained within it, that case has simply not survived. 
To avoid further confusion, we now explicitly reject that 
proposition.

Rejecting this aspect of Bain is hardly a radical step, 
however, given that in the years since Bain this Court has 
largely ignored this element of the case. Moreover, in re-
jecting this proposition’s continued validity, we do not limit 
Bain’s more general proposition concerning the impermissi-
bility of actual additions to the offenses alleged in an indict-
ment, a proposition we have repeatedly reaffirmed. See 
Part III, supra; text accompanying n. 7, supra. That our 
holding today is fully consistent with prior legal understand-
ing is apparent from an examination of the state of the law, as 
seen by Chief Justice Stone, more than 40 years ago:

“An indictment is amended when it is so altered as to 
charge a different offense from that found by the grand 
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jury. Ex parte Bain, 121 U. S. 1. But here there was 
no alteration of the indictment, Salinger v. United 
States, 272 U. S. 542, 549, nor did the court’s action, in 
effect, add anything to it by submitting to the jury mat-
ters which it did not charge. United States v. Norris, 
281 U. S. 619, 622. In Salinger v. United States, 
supra, 548-9, we explicitly held that where an indict-
ment charges several offenses, or the commission of one 
offense in several ways, the withdrawal from the jury’s 
consideration of one offense or one alleged method of 
committing it does not constitute a forbidden amend-
ment of the indictment. See also Goto v. Lane, 265 
U. S. 393, 402-3; Ford v. United States, 273 U. S. 593, 
602. Were the rule otherwise the common practice of 
withdrawing from the jury’s consideration one count of 
an indictment while submitting others for its verdict, 
sustained in Dealy v. United States, 152 U. S. 539, 542, 
would be a fatal error.” United States v. Ballard, 322 
U. S., at 90-91 (dissenting).

V
In light of the foregoing, the proper disposition of this case 

is clear. The variance complained of added nothing new to 
the grand jury’s indictment and constituted no broadening. 
As in Salinger and Ford, what was removed from the case 
was in no way essential to the offense on which the jury con-
victed. We therefore disagree with the Court of Appeals 
on the issue of whether Miller has shown any compromise of 
his right to be tried only on offenses for which a grand jury 
has returned an indictment. No such compromise has been 
shown. The judgment of the Court of Appeals is accordingly 
reversed.

It is so ordered.

Justic e Powell  took no part in the consideration or 
decision of this case.
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OKLAHOMA v. CASTLEBERRY ET AL.

CERTIORARI TO THE COURT OF CRIMINAL APPEALS OF 
OKLAHOMA

No. 83-2126. Argued March 20, 1985—Decided April 1, 1985

678 P. 2d 720, affirmed by an equally divided Court.

David W. Lee, Assistant Attorney General of Oklahoma, 
argued the cause for petitioner. With him on the briefs were 
Michael C. Turpen, Attorney General, and Hugh A. Man-
ning, Assistant Attorney General.

Charles Foster Cox argued the cause and filed a brief for 
respondents.*

Per  Cur iam .
The judgment is affirmed by an equally divided Court.

Justi ce  Powell  took no part in the decision of this case.

*Briefs of amici curiae urging reversal were filed for the State of Cali-
fornia by John K. Van de Kamp, Attorney General, Robert R. Granucci, 
Assistant Attorney General, and Clifford K. Thompson, Jr., and Ronald 
E. Niver, Deputy Attorneys General; and for Americans for Effective Law 
Enforcement, Inc., et al. by Fred E. Inbau, Wayne W. Schmidt, James 
P. Manak, David Crump, and Daniel B. Hales.
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RAMIREZ v. INDIANA

CERTIORARI TO THE COURT OF APPEALS OF INDIANA

No. 84-5059. Argued March 19, 1985—Decided April 1, 1985

455 N. E. 2d 609, affirmed by an equally divided Court.

Kenneth F. Ripple, by appointment of the Court, 469 U. S. 
1015, argued the cause for petitioner. With him on the 
briefs were David T. Link, Douglas W. Kenyon, Mollie 
A. Murphy, and Richard S. Myers.

William E. Daily, Deputy Attorney General of Indiana, 
argued the cause for respondent. With him on the brief 
were Linley E. Pearson, Attorney General, and Lisa M. 
Paunicka, Deputy Attorney General.

Per  Curi am .
The judgment is affirmed by an equally divided Court.

Justi ce  Powell  took no part in the decision of this case.
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HONIG, SUPERINTENDENT OF PUBLIC INSTRUC-
TION OF CALIFORNIA, ET AL. v. STUDENTS OF THE 

CALIFORNIA SCHOOL FOR THE BLIND ET AL.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

No. 84-436. Decided April 1, 1985

Respondents, students of the California School for the Blind, brought suit 
in Federal District Court against petitioner state officials, claiming that 
the school’s physical plant did not meet applicable seismic safety stand-
ards and alleging rights of action under federal statutes. After trial, the 
court issued a “preliminary injunction” requiring the State to conduct 
additional tests of school grounds to aid in assessment of the school’s 
seismic safety. The Court of Appeals affirmed the issuance of the in-
junction, noting that it was not finally deciding the merits of the action. 
Petitioners sought certiorari to review the Court of Appeals’ judgment, 
but in the meantime the tests ordered by the District Court’s prelimi-
nary injunction were completed.

Held: Since petitioners have complied with the terms of the preliminary 
injunction, the only question of law ruled on by the Court of Appeals— 
that is, whether the District Court abused its discretion in applying the 
complicated calculus for determining whether the preliminary injunction 
should have issued—is moot. However, other claims for relief still 
remain to be resolved by the District Court. Thus, the petition for cer-
tiorari is granted, and the Court of Appeals’ judgment is vacated, with 
instructions to remand the case to the District Court.

Certiorari granted; 736 F. 2d 538, vacated and remanded.

Per  Curi am .
Respondents, students of the California School for the 

Blind, brought this lawsuit in Federal District Court against 
petitioner state officials, claiming among other things that 
the school’s physical plant did not meet applicable seismic 
safety standards. Their complaint alleged rights of action 
under the Education for All Handicapped Children Act of 
1975, 89 Stat. 773, 20 U. S. C. §§1232, 1401, 1405, 1406, 
1411-1420, 1453, and §504 of the Rehabilitation Act of 1973, 
87 Stat. 394, as amended, 29 U. S. C. § 794. After a lengthy
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trial the District Court issued a “preliminary injunction” 
requiring the State to conduct additional tests of school 
grounds to aid in assessment of the school’s seismic safety. 
Petitioners appealed to the United States Court of Appeals 
for the Ninth Circuit pursuant to 28 U. S. C. § 1292(a)(1). 
That court affirmed the issuance of the preliminary injunction 
on the ground that the lower court had not abused its discre-
tion. 736 F. 2d 538 (1984). The court expressly noted that 
it was not finally deciding the merits of the action, but only 
was assessing the District Court’s reasoning to determine 
whether it had appropriately applied the traditional calculus 
for granting or denying preliminary injunctions. Id., at 
542-543, 546-547, 550.

Petitioners have petitioned this Court for a writ of cer-
tiorari to review the judgment of the Ninth Circuit, but in 
the meantime the tests ordered by the District Court’s pre-
liminary injunction have been completed. We therefore are 
confronted with a situation nearly identical to that addressed 
in University of Texas v. Camenisch, 451 U. S. 390 (1981), in 
which the petitioners had completely complied with the terms 
of a preliminary injunction by the time the case reached 
this Court. In Camenisch we concluded that “the question 
whether a preliminary injunction should have been issued 
here is moot, because the terms of the injunction . . . have 
been fully and irrevocably carried out.” Id., at 398. Be-
cause only that aspect of the lawsuit was moot, however, we 
merely vacated the judgment of the Court of Appeals, and 
remanded the case for further proceedings. Ibid. Here, 
as in Camenisch, the only question of law actually ruled 
on by the Court of Appeals was whether the District Court 
abused its discretion in applying the complicated calculus for 
determining whether the preliminary injunction should have 
issued, an issue now moot. No order of this Court could 
affect the parties’ rights with respect to the injunction we are 
called upon to review. Other claims for relief, however, still 
remain to be resolved by the District Court. We accordingly 
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grant the petition for writ of certiorari, and vacate the judg-
ment of the Court of Appeals, with instructions to remand 
the case to the District Court for further proceedings consist-
ent with this opinion.

Just ice  Powell  took no part in the consideration or 
decision of this case.

Justi ce  Marsh all , with whom Justi ce  Bren na n  and 
Justic e  Stevens  join, dissenting.

Although I agree with the majority that a case such as this 
could be moot if the full burden imposed by the preliminary 
injunction has passed, it is not at all clear that that is the situ-
ation here. If this case is moot, the facts making it moot 
occurred subsequent to the Court of Appeals decision, and so 
do not appear on the record. That makes this case quite dis-
tinct from University of Texas v. Camenisch, 451 U. S. 390 
(1981), where the issue of mootness had been raised, argued, 
and decided by the Court of Appeals. In the instant case, 
this Court has received no papers from the parties on this 
issue other than a petition for certiorari and a response. In 
those papers, neither party has assured the Court that the 
factual premises of mootness have actually been fulfilled, nor 
have the parties agreed that the case is moot. Since the 
Court has not requested any supplemental information or 
argument from the parties, the Court is determining that the 
case is moot without a clear understanding of the facts of the 
case or their precise legal implications for the parties. I can-
not accept that the Court can simply assume, as a factual 
matter, that mootness exists. We should inform the parties 
of our suspicion as to mootness and allow briefing on the 
issue. Absent this procedure, I dissent.

Mootness is mentioned twice in the papers before the 
Court. First, petitioners argue in their petition for certio-
rari that the case is not moot in spite of the fact that “by the 
time this Court considers the instant petition, the state offi-
cials may well have already complied with the injunction. . . .”
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Pet. for Cert. 17. Leaving aside the merits of their argu-
ments that full compliance would not render the action moot, 
their statement is hardly sufficient to inform the Court that 
there has been full compliance.

This theme is repeated in the respondents’ opposition. 
Respondents assert that the tests ordered by the Dis-
trict Court have been completed “and the final report in all 
likelihood will be completed before this Court determines 
whether to grant the present petition.” Brief in Opposition 
14 (emphasis added). The opposition goes on to assure the 
Court that “should the final report of the trial court’s experts 
indicate, and the trial court find, that the Fremont site is 
seismically safe, there will remain no live issue whatsoever 
between the parties as to any aspect of the case.” Id., at 15 
(emphasis in original). Although respondents have vigor-
ously argued that once certain events occur this case will 
become moot, they have stopped conspicuously short of as-
suring the Court that those events have occurred. Indeed, 
they do not argue that the case is moot, but instead argue 
that the case “will become moot before [the] Court can hear 
or determine the issues presented.” Id., at 10.

In support of the opposition, respondents have attached to 
their filing a letter written by a consulting geologist who 
presumably is doing work that the preliminary injunction 
requires petitioners to have done. The letter, like the plead-
ings, stops short of informing this Court of the completion of 
all work done pursuant to the District Court’s preliminary 
injunction. Dated November 27, 1984, the letter states that 
additional review of aerial photographs will be completed in 
“the next 45 days,” that a draft report by investigators 
“should be completed in December” to be followed by a final 
report “by mid-January,” and that the consulting geologists’ 
report “should be submitted about 60 days later.” App. to 
Brief in Opposition 1-2.

The last filing in this case was the opposition, filed on 
December 7, 1984, and that, as I discussed above, went no 
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further than to predict events in the following months that 
would render the case moot in respondents’ view. If the 
situation is still as it was there described, the case may 
well not yet be moot. Although it is well understood that it 
is “the duty of counsel to call such facts [as would sug-
gest mootness] to [this Court’s] attention,” R. Stem & 
E. Gressman, Supreme Court Practice 896 (5th ed. 1978), 
nothing has been received since.

Although the Court may believe that the end is so near 
that it can safely be assumed, the future may well hold sur-
prises for the parties as well as for the Court. A clear 
understanding of the facts of a case and of their legal implica-
tions should be a prerequisite to disposing of a case as moot. 
This case is a complex one and prior to disposition on 
mootness the parties should be informed of the Court’s suspi-
cion as to mootness and be asked to provide the Court with 
facts and arguments. Because this was not done, I dissent.
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Decree

OHIO v. KENTUCKY

ON BILL OF COMPLAINT

No. 27, Orig. Decided March 5, 1973, and January 21, 1980—Decree 
entered April 15, 1985

Decree entered.
Opinions reported: 410 U. S. 641, 444 U. S. 335.

The Report of the Special Master is received and ordered 
filed. The Report is adopted.

DECREE
It  Is  Ordere d , Adju dge d  and  Decreed  tha t :
1. The boundary line between the State of Ohio and the 

Commonwealth of Kentucky is fixed as geodetically de-
scribed in Joint Exhibit 30 to the Special Master’s Report 
filed with this Court on April 15, 1985. Joint Exhibit 30 is 
incorporated by reference herein.

2. Copies of this Decree, and the Special Master’s Report 
(including Joint Exhibits 1-31 and 35) shall be filed with the 
Clerk of this Court, the Auditor of the State of Ohio, and the 
Secretary of State of the Commonwealth of Kentucky.

3. Copies of this Decree, and the Special Master’s Report 
(including Joint Exhibits 30 and 35, and paper prints of Joint 
Exhibits 1-29, once they become available) shall be filed with 
the County Recorder’s Office in Ohio and with the County 
Clerk’s Office in the Commonwealth of Kentucky in each of 
the following counties: in Ohio, the Counties of Lawrence, 
Scioto, Adams, Brown, Clermont and Hamilton; and in 
Kentucky, the Counties of Boyd, Greenup, Lewis, Mason, 
Bracken, Pendleton, Campbell, Kenton, and Boone.

4. The State of Ohio and the Commonwealth of Kentucky 
each have concurrent jurisdiction over the Ohio River.

5. The costs of this proceeding shall be divided between 
the parties as recommended by the Special Master.
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MINTZES, WARDEN v. BUCHANON

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SIXTH CIRCUIT

No. 84-501. Decided April 15, 1985

Order granting certiorari vacated, and certiorari dismissed. Reported 
below: 734 F. 2d 274.

Per  Curi am .
The Court is advised that the respondent died in Ingham 

County, Mich., on December 7, 1984. The Court’s order 
granting the writ of certiorari, see 469 U. S. 1033 (1984), 
therefore is vacated, and the petition for certiorari is 
dismissed. See Warden v. Palermo, 431 U. S. 911 (1977).

It is so ordered.

Justic e  Powell  took no part in the decision of this case.

Chief  Justic e  Burg er , dissenting.
In this case, the District Court and the Court of Appeals 

for the Sixth Circuit ordered that respondent either be re-
leased or given a new hearing on the degree of his crimes and 
a resentencing. This was ordered despite the passage of 25 
years since respondent’s convictions for two murders com-
mitted while he was a fugitive on escape from prison. Both 
courts held that laches did not bar respondent’s claim that he 
did not knowingly and intelligently waive his right to counsel 
at the hearing and sentencing in 1956. Understandably 
troubled by the possible ramifications of such a drastic hold-
ing and concerned that even in this particular case it would be 
prejudiced in its defense to the allegations, given the loss of 
records, faded memories, and intervening deaths, the State 
of Michigan sought certiorari to review the judgment of the 
Court of Appeals. We granted the State’s petition and set 
the case for argument. 469 U. S. 1033 (1984).
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Now, having been informed that the respondent has died, 
the Court simply directs that our order granting certiorari be 
vacated and the petition for certiorari dismissed, thereby 
leaving the Court of Appeals’ opinion standing. In reaching 
this surprising result, the Court relies upon a single author-
ity which, it is clear upon analysis, does not support, let alone 
require, such a disposition, see Warden v. Palermo, 431 U. S. 
911 (1977). And it ignores the one precedent which does 
directly control on this question. See McMann v. Ross, 396 
U. S. 118 (1969) (per curiam); McMann n . Richardson, 397 
U. S. 759, 760, n. 1 (1970).

In McMann v. Ross, the only case to have presented the 
precise issue we have here, the Court vacated the judgment 
of the Court of Appeals and remanded to the District Court 
with instructions to dismiss the respondent’s petition for writ 
of habeas corpus as moot. I would, as petitioner urges, dis-
pose of this case in the same way. This is the course we 
have chosen to pursue in every civil case that becomes moot 
either pending a decision on certiorari or after we have 
granted a writ of certiorari, except Warden v. Palermo, 
which even if it were correct is plainly distinguishable. 
Thirty-five years ago, the Court noted that

“[t]he established practice of the Court in dealing with a 
civil case from a court in the federal system which has 
become moot while on its way here or pending our deci-
sion on the merits is to reverse or vacate the judgment 
below and remand with a direction to dismiss.” United 
States v. Munsingwear, Inc., 340 U. S. 36, 39 (1950) 
(footnote omitted; emphasis added).

Indeed, as the Court said in Duke Power Co. v. Greenwood 
County, 299 U. S. 259, 267 (1936), this is the “duty” of this 
Court. Such a disposition “clears the path for future reliti-
gation of the issues between the parties.” Munsingwear, 
supra, at 40. In this case it is possible, for example, that 
by applying collateral estoppel offensively, relatives of the 
defendant might well invoke the Sixth Circuit’s decision in a 
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subsequent civil suit for damages. Moreover, by vacating 
the Court of Appeals’ judgment and remanding with instruc-
tions to dismiss as moot, we “éliminât[e] a judgment, review 
of which was prevented through happenstance.” 340 U. S., 
at 40. And it is only through this procedure that “the rights 
of all parties are preserved.” Ibid.

The Court mistakenly believes that our four-line order in 
Palermo, supra, requires that we only vacate the order grant-
ing certiorari and dismiss the petition. I do not understand 
how Palermo can possibly be regarded as controlling the 
disposition here. Palermo is significantly different from 
this case in at least one obvious respect—there, we had not 
granted the petition for certiorari. So also was the case in 
Dove v. United States, 423 U. S. 325 (1976), the authority we 
relied upon for our dismissal of the petition in Palermo. 
While in some circumstances we may wish to treat cases in 
which we have granted certiorari similarly to those in which a 
petition for certiorari has merely been filed here, it is incon-
ceivable to me that we would ever consider ourselves bound 
to treat these two patently different categories of cases 
identically.

In my view, the Court has a higher duty when it learns 
that a case has become moot after it has granted review than 
when it discovers that a case in which review is being sought 
has become moot. In the former instance, the Court has, by 
its grant of the writ, asserted jurisdiction over the case, and 
brought the judgment of the lower court before it. If the 
Court simply vacates its order granting certiorari, it forces 
upon the parties and the courts below the problems it avoids 
for the sake of its own convenience. The Court’s action 
today leaves unclear, for instance, whether the Court of 
Appeals’ opinion remains as precedent as between the parties 
or their successors in any future proceeding. It is likewise 
unclear whether the opinion is generally to have precedential 
value in the Sixth Circuit. Finally, there remains consid-
erable uncertainty over whether the Court of Appeals is 
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required or permitted to vacate its opinion. Indeed, I sup-
pose there will be a question whether the Court of Appeals 
even has jurisdiction to vacate or otherwise modify its opin-
ion, given that our writ of certiorari is still lodged in that 
court; at the very least, the Court should vacate its writ of 
certiorari. Cf. Westinghouse Electric Corp. v. Vaughn, 466 
U. S. 521 (1984); Colorado v. Nunez, 465 U. S. 324 (1984); 
Gillette Co. v. Miner, 459 U. S. 86 (1982). The Court’s dis-
position leaves the status of the Court of Appeals’ judgment 
and opinion in limbo. I believe we have an institutional 
obligation to avoid such confusion. This is easily achieved 
by following what heretofore, with the exception of Warden 
v. Palermo, has been our “established practice.”

Even if one accepts the dubious proposition that the Court 
is duty-bound to treat granted cases identical to cases where 
the petition for a writ of certiorari is pending, I still believe 
the Court’s disposition is incorrect because I am convinced 
the Court disposed of Palermo improperly. Palermo, it is 
true, was a case before us on habeas and we did dismiss the 
certiorari petition. The Court relied entirely, however, on 
Dove, a case which was before us on direct review, not ha-
beas. In a case on direct review, it may be necessary simply 
to dismiss the petition to avoid the result in Durham n . 
United States, 401 U. S. 481 (1971), of having a defendant’s 
indictment dismissed, which in turn has the effect of “wip-
ing] the slate entirely clean of a federal conviction which was 
unsuccessfully appealed throughout the entire appeal process 
to which the petitioner was entitled as of right,” id., at 484 
(Blac kmu n , J., dissenting). The only alternative—and 
surely an unsatisfying one—would be for the Court to decide 
case-by-case whether it believes the decision in question to 
be correct or incorrect, and dismiss the petition for certiorari 
or vacate the judgment accordingly.

But plainly there is no such dilemma presented when a case 
is before us on writ of certiorari to review a judgment 
obtained on habeas. In such a case, our objectives of elimi-



158 OCTOBER TERM, 1984

Bur ge r , C. J., dissenting 471 U. S.

nating as precedent an opinion and judgment of which no final 
review is possible and clearing the path for any future litiga-
tion are achievable—and incidentally, without at the same 
time embracing a principle that would require dismissal of 
indictments—by vacating the judgment below and remand-
ing with instructions to dismiss the habeas petition.

Even the Court in Durham recognized the validity of 
distinguishing in this context between cases on direct and 
habeas review; the Court very carefully limited its holding 
to cases on direct review, see id., at 482-483. Our order 
in Dove also contemplated this distinction. In Dove, we 
overruled Durham only “[t]o the extent that [Durham] may 
be inconsistent with” our disposition in Dove, 423 U. S., 
at 325. We thereby removed any doubt that Ross—which 
otherwise one might have thought the Court also intended to 
overrule—was still valid precedent. Under the circum-
stances, especially since Palermo not only relied upon inap-
posite authority but failed even to acknowledge Ross, I 
would not, as the Court does, read Palermo as limiting us to 
a dismissal.

If it were true, however, as the Court implicitly must be-
lieve, that we are required now to overrule either Ross or 
Palermo, I would “overrule” the latter. Palermo is the case 
inconsistent with our asserted “established practice.” Pa-
lermo, not Ross, is the disposition in search of a rationale.

Because I believe we should not compound the evils of 
a bad practice by repeating the error here, I dissent.
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CENTRAL INTELLIGENCE AGENCY et  AL. v. 
SIMS ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT

No. 83-1075. Argued December 4, 1984—Decided April 16, 1985*

Between 1953 and 1966, the Central Intelligence Agency (CIA) financed a 
research project, code-named MKULTRA, that was established to coun-
ter Soviet and Chinese advances in brainwashing and interrogation tech-
niques. Subprojects were contracted out to various universities, re-
search foundations, and similar institutions. In 1977, respondents in 
No. 83-1075 (hereafter respondents) filed a request with the CIA under 
the Freedom of Information Act (FOIA), seeking, inter alia, the names 
of the institutions and individuals who had performed the research under 
MKULTRA. Citing Exemption 3 of the FOIA—which provides that an 
agency need not disclose “matters that are . . . specifically exempted 
from disclosure by statute . . . provided that such statute . . . refers to 
particular types of matters to be withheld”—the CIA declined to disclose 
the requested information. The CIA invoked, as the exempting statute 
referred to in Exemption 3, § 102(d)(3) of the National Security Act of 
1947, which states that “the Director of Central Intelligence shall be 
responsible for protecting intelligence sources and methods from unau-
thorized disclosure.” Respondents then filed suit under the FOIA in 
Federal District Court. Applying, as directed by the Court of Appeals 
on an earlier appeal, a definition of “intelligence sources” as meaning 
only those sources to which the CIA had to guarantee confidentiality 
in order to obtain the information, the District Court held that the 
identities of researchers who had received express guarantees of con-
fidentiality need not be disclosed, and also exempted from disclosure 
other researchers on the ground that their work for the CIA, apart from 
MKULTRA, required that their identities remain secret. The court 
further held that there was no need to disclose the institutional affili-
ations of the individual researchers whose identities were exempt from 
disclosure. The Court of Appeals affirmed this latter holding, but 
reversed the District Court’s ruling with respect to which individual 
researchers satisfied “the need-for-confidentiality” aspect of its formula-

*Together with No. 83-1249, Sims et al. v. Central Intelligence Agency 
et al., also on certiorari to the same court.
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tion of exempt “intelligence sources.” The Court of Appeals held that it 
was error automatically to exempt from disclosure those researchers to 
whom confidentiality had been promised, and that an individual qualifies 
as an “intelligence source” exempt from disclosure under the FOIA only 
when the CIA offers sufficient proof that it needs to protect its efforts in 
confidentiality in order to obtain the type of information provided by the 
researcher.

Held:
1. Section 102(d)(3) qualifies as a withholding statute under Exemp-

tion 3. Section 102(d)(3) clearly refers to “particular types of matters” 
within the meaning of Exemption 3. Moreover, the FOIA’s legislative 
history confirms that Congress intended § 102(d)(3) to be a withholding 
statute under that Exemption. And the plain meaning of § 102(d)(3)’s 
language, as well as the National Security Act’s legislative history, indi-
cates that Congress vested in the Director of Central Intelligence broad 
authority to protect all sources of intelligence information from disclo-
sure. To narrow this authority by limiting the definition of “intelligence 
sources” to sources to which the CIA had to guarantee confidentiality in 
order to obtain the information, not only contravenes Congress’ express 
intention but also overlooks the practical necessities of modern intelli-
gence gathering. Pp. 166-173.

2. MKULTRA researchers are protected “intelligence sources” within 
§ 102(d)(3)’s broad meaning, because they provided, or were engaged to 
provide, information that the CIA needed to fulfill its statutory obliga-
tions with respect to foreign intelligence. To force the CIA to disclose a 
source whenever a court determines, after the fact, that the CIA could 
have obtained the kind of information supplied without promising con-
fidentiality, could have a devastating impact on the CIA’s ability to carry 
out its statutory mission. The record establishes that the MKULTRA 
researchers did in fact provide the CIA with information related to 
its intelligence function, and therefore the Director was authorized to 
withhold these researchers’ identities from disclosure under the FOIA. 
Pp. 173-177.

3. The FOIA does not require the Director to disclose the institutional 
affiliations of the exempt researchers. This conclusion is supported by 
the record. The Director reasonably concluded that an observer who 
is knowledgeable about a particular intelligence research project, such 
as MKULTRA, could, upon learning that the research was performed at 
a certain institution, deduce the identities of the protected individual 
researchers. Pp. 177-181.

228 U. S. App. D. C. 269, 709 F. 2d 95, affirmed in part and reversed in 
part.
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Bur ge r , C. J., delivered the opinion of the Court, in which Whi te , 
Bla ck mun , Pow el l , Reh nq ui st , Ste ve ns , and O’Con no r , JJ., joined. 
Mar sha ll , J., filed an opinion concurring in the result, in which Bre n -
na n , J., joined, post, p. 181.

Acting Assistant Attorney General Willard argued the 
cause for petitioners in No. 83-1075 and respondents in 
No. 83-1249. With him on the briefs were Solicitor General 
Lee, Deputy Solicitor General Geller, David A. Strauss, 
Robert E. Kopp, Leonard Schaitman, and Stanley Sporkin.

Paul Alan Levy argued the cause for respondents in 
No. 83-1075 and petitioners in No. 83-1249. With him on 
the briefs were Alan B. Morrison and David C. Viadeck.

Chief  Justi ce  Burg er  delivered the opinion of the 
Court.

In No. 83-1075, we granted certiorari to decide whether 
§ 102(d)(3) of the National Security Act of 1947, as incorpo-
rated in Exemption 3 of the Freedom of Information Act, 
exempts from disclosure only those sources of intelligence 
information to which the Central Intelligence Agency had to 
guarantee confidentiality in order to obtain the information. 
In No. 83-1249, the cross-petition, we granted certiorari to 
decide whether the Freedom of Information Act requires the 
Agency to disclose the institutional affiliations of persons 
whose identities are exempt from disclosure as “intelligence 
sources.”

I
Between 1953 and 1966, the Central Intelligence Agency 

financed a wide-ranging project, code-named MKULTRA, 
concerned with “the research and development of chemical, 
biological, and radiological materials capable of employment 
in clandestine operations to control human behavior.”1 The 

1 Final Report of the Select Committee to Study Government Operations 
with Respect to Intelligence Activities, S. Rep. No. 94-755, Book I, p. 389 
(1976) (footnote omitted) (Final Report). MKULTRA began with a pro-
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program consisted of some 149 subprojects which the Agency 
contracted out to various universities, research foundations, 
and similar institutions. At least 80 institutions and 185 pri-
vate researchers participated. Because the Agency funded 
MKULTRA indirectly, many of the participating individuals 
were unaware that they were dealing with the Agency.

MKULTRA was established to counter perceived Soviet 
and Chinese advances in brainwashing and interrogation 
techniques. Over the years the program included various 
medical and psychological experiments, some of which led to 
untoward results.* 2 These aspects of MKULTRA surfaced 
publicly during the 1970’s and became the subject of execu-
tive and congressional investigations.3

On August 22, 1977, John C. Sims, an attorney, and 
Sidney M. Wolfe, M.D., the director of the Public Citi-

posal from Richard Helms, then the Agency’s Assistant Deputy Director 
for Plans. Helms outlined a special funding mechanism for highly sen-
sitive Agency research and development projects that would study the 
use of biological and chemical materials in altering human behavior. 
MKULTRA was approved by Allen Dulles, then the Director of Central 
Intelligence, on April 13, 1953.

2 Several MKULTRA subprojects involved experiments where re-
searchers surreptitiously administered dangerous drugs, such as LSD, 
to unwitting human subjects. At least two persons died as a result of 
MKULTRA experiments, and others may have suffered impaired health 
because of the testing. See id., at 392-403. This type of experimentation 
is now expressly forbidden by Executive Order. Exec. Order No. 12333, 
§2.10, 3 CFR 213 (1982).

3 See generally Final Report, at 385-422, 471-472; Report to the Presi-
dent by the Commission on CIA Activities Within the United States 226- 
228 (June 1975); Project MKULTRA, the CIA’s Program of Research in 
Behavioral Modification: Joint Hearings before the Select Committee on 
Intelligence and the Subcommittee on Health and Scientific Research of 
the Senate Committee on Human Resources, 95th Cong., 1st Sess. (1977); 
Human Drug Testing by the CIA, 1977: Hearings on S. 1893 before the 
Subcommittee on Health and Scientific Research of the Senate Committee 
on Human Resources, 95th Cong., 1st Sess. (1977).

An internal Agency report by its Inspector General had documented the 
controversial aspects of the MKULTRA project in 1963. See Report of 
Inspection of MKULTRA (July 26, 1963).
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zen Health Research Group,4 filed a request with the Cen-
tral Intelligence Agency seeking certain information about 
MKULTRA. Respondents invoked the Freedom of Infor-
mation Act (FOIA), 5 U. S. C. § 552. Specifically, respond-
ents sought the grant proposals and contracts awarded under 
the MKULTRA program and the names of the institutions 
and individuals that had performed research.5

Pursuant to respondents’ request, the Agency made avail-
able to respondents all of the MKULTRA grant proposals 
and contracts. Citing Exemption 3 of the FOIA, 5 U. S. C. 
§ 552(b)(3)(B),6 however, the Agency declined to disclose 
the names of all individual researchers and 21 institutions.7 
Exemption 3 provides that an agency need not disclose “mat-
ters that are . . . specifically exempted from disclosure by 
statute . . . provided that such statute . . . refers to par-

4 Sims and Wolfe are the respondents in No. 83-1075 and the cross-
petitioners in No. 83-1249. In order to avoid confusion, we refer to Sims 
and Wolfe as respondents throughout this opinion.

5 Twenty years after the conception of the MKULTRA project, all known 
files pertaining to MKULTRA were ordered destroyed. Final Report, 
at 389-390, 403-405. In 1977, the Agency located some 8,000 pages of 
previously undisclosed MKULTRA documents. These consisted mostly 
of financial records that had inadvertently survived the 1973 records 
destruction. Upon this discovery, Agency Director Stansfield Turner 
notified the Senate Select Committee on Intelligence and later testified 
at a joint hearing before the Select Committee and the Subcommittee 
on Health and Scientific Resources of the Senate Committee on Human 
Resources. Although the Joint Committee was given a complete list of 
the MKULTRA researchers and institutions, the Committee honored the 
Agency’s request to treat the names as confidential. Respondents sought 
the surviving MKULTRA records that would provide this information.

6 The Agency also cited Exemption 6, 5 U. S. C. § 552(b)(6), which in-
sulates from disclosure “personnel and medical files and similar files 
the disclosure of which would constitute a clearly unwarranted invasion 
of personal privacy.” This claim, rejected by the District Court and the 
Court of Appeals, is no longer at issue.

7 The Agency tried to contact each institution involved in MKULTRA to 
ask permission to disclose its identity; it released the names of the 59 insti-
tutions that had consented. Evidently, the Agency made no parallel effort 
to contact the 185 individual researchers. See n. 22, infra.



164 OCTOBER TERM, 1984

Opinion of the Court 471 U. S.

ticular types of matters to be withheld.” Ibid. The Agency 
relied on § 102(d)(3) of the National Security Act of 1947, 61 
Stat. 498, 50 U. S. C. § 403(d)(3), which states that

“the Director of Central Intelligence shall be responsible 
for protecting intelligence sources and methods from 
unauthorized disclosure.”

Dissatisfied with the Agency’s limited disclosure, respond-
ents filed suit under the FOIA, 5 U. S. C. § 552(a)(4)(B), 
in the United States District Court for the District of 
Columbia. That court ordered disclosure of the withheld 
names, holding that the MKULTRA researchers and affili-
ated institutions were not “intelligence sources” within the 
meaning of § 102(d)(3). 479 F. Supp. 84 (1979).

On appeal, the United States Court of Appeals concluded, 
as had the District Court, that § 102(d)(3) qualifies as a with-
holding statute under Exemption 3 of the FOIA. The court 
held, however, that the District Court’s analysis of that 
statute under the FOIA lacked a coherent definition of 
“intelligence sources.” Accordingly, it remanded the case 
for reconsideration in light of the following definition:

“[A]n ‘intelligence source’ is a person or institution that 
provides, has provided, or has been engaged to provide 
the CIA with information of a kind the Agency needs to 
perform its intelligence function effectively, yet could 
not reasonably expect to obtain without guaranteeing 
the confidentiality of those who provide it.” 206 U. S. 
App. D. C. 157, 166, 642 F. 2d 562, 571 (1980).

On remand, the District Court applied this definition 
and ordered the Agency to disclose the names of 47 research-
ers and the institutions with which they had been affil-
iated. The court rejected respondents’ contention that the 
MKULTRA research was not needed to perform the Agen-
cy’s intelligence function, explaining that

“[i]n view of the agency’s concern that potential foreign 
enemies could be engaged in similar research and the 
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desire to take effective counter-measures, . . . [the 
Agency] could reasonably determine that this research 
was needed for its intelligence function.” App. to Pet. 
for Cert, in No. 83-1075, pp. 22a-23a.

The court then turned to the question whether the Agency 
could show, as the Court of Appeals’ definition requires, 
that it could not reasonably have expected to obtain the 
information supplied by the MKULTRA sources without 
guaranteeing confidentiality to them. The court concluded 
that the Agency’s policy of considering its relationships with 
MKULTRA researchers as confidential was not sufficient to 
satisfy the Court of Appeals’ definition because “the chief 
desire for confidentiality was on the part of the CIA.” Id., 
at 24a. The court recognized that some of the researchers 
had sought, and received, express guarantees of confidential-
ity from the Agency, and as to those held that their identities 
need not be disclosed. The court also exempted other 
researchers from disclosure on the ground that their work 
for the Agency, apart from MKULTRA, required that their 
identities remain secret in order not to compromise the 
Agency’s intelligence networks in foreign countries. Id., at 
26a-27a, 30a-31a. Finally, the court held that there was no 
need to disclose the institutional affiliations of the individual 
researchers whose identities were exempt from disclosure; 
this withholding was justified by the need to eliminate the 
unnecessary risk that such intelligence sources would be 
identified indirectly. Id., at 27a, 34a.

Both the Agency and respondents appealed. The Court of 
Appeals affirmed that part of the District Court’s judgment 
exempting from disclosure the institutional affiliations of 
individual researchers found to be intelligence sources. 
However, it reversed the District Court’s ruling with respect 
to which individual researchers satisfied “the need-for- 
confidentiality” aspect of its formulation of exempt “intelli-
gence sources.” 228 U. S. App. D. C. 269, 275, 709 F. 2d 95, 
101 (1983).
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At the outset, the court rejected the suggestion that it 
reconsider the definition of “intelligence sources.” Id., at 
271, 709 F. 2d, at 97. The court then criticized the District 
Court for focusing its inquiry on whether the Agency had in 
fact promised confidentiality to individual researchers. The 
court held that the District Court’s decision automatically to 
exempt from disclosure those researchers to whom confiden-
tiality had been promised was erroneous; it directed the Dis-
trict Court on remand to focus its inquiry on whether the 
Agency offered sufficient proof that it needed to cloak its 
efforts in confidentiality in order to obtain the type of 
information provided by the researcher. Only upon such a 
showing would the individual qualify as an “intelligence 
source” exempt from disclosure under the FOIA.8

We granted certiorari, 465 U. S. 1078 (1984) and 467 U. S. 
1240 (1984). We now reverse in part and affirm in part.

II
No. 83-1075

A
The mandate of the FOIA calls for broad disclosure of 

Government records.9 Congress recognized, however, that 

8 Judge Bork wrote a separate opinion, concurring in part and dissenting 
in part. He criticized the majority’s narrow definition of “intelligence 
sources,” urging in particular that there is “no reason to think that section 
403(d)(3) was meant to protect sources of information only if secrecy was 
needed in order to obtain the information.” 228 U. S. App. D. C., at 277, 
709 F. 2d, at 103. He noted that “[i]t seems far more in keeping with the 
broad language and purpose of [§ 403(d)(3)] to conclude that it authorizes 
the nondisclosure of a source of information whenever disclosure might 
lead to discovery of what subjects were of interest to the CIA.” Ibid. 
He also took issue with the majority’s conclusion that the FOIA sometimes 
requires the Agency to break a promise of confidentiality it has given to an 
intelligence source. This is “not an honorable way for the government of 
the United States to behave,” and would produce “pernicious results.” 
Id., at 276-277, 709 F. 2d, at 102-103.

9 The Court has consistently recognized this principle. See, e. g., 
Baldrige v. Shapiro, 455 U. S. 345, 352 (1982); NLRB v. Robbins Tire & 
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public disclosure is not always in the public interest and thus 
provided that agency records may be withheld from disclo-
sure under any of the nine exemptions defined in 5 U. S. C. 
§ 552(b). Under Exemption 3 disclosure need not be made 
as to information “specifically exempted from disclosure by 
statute” if the statute affords the agency no discretion on 
disclosure, § 552(b)(3)(A), establishes particular criteria for 
withholding the information, or refers to the particular types 
of material to be withheld, § 552(b)(3)(B).

The question in No. 83-1075 is twofold: first, does 
§ 102(d)(3) of the National Security Act of 1947 constitute 
a statutory exemption to disclosure within the meaning of Ex-
emption 3; and second, are the MKULTRA researchers in-
cluded within § 102(d)(3)’s protection of “intelligence sources.”

B
Congress has made the Director of Central Intelligence 

“responsible for protecting intelligence sources and methods 
from unauthorized disclosure.” 50 U. S. C. §403(d)(3). As 
part of its postwar reorganization of the national defense sys-
tem, Congress chartered the Agency with the responsibility 
of coordinating intelligence activities relating to national 
security.10 In order to carry out its mission, the Agency 
was expressly entrusted with protecting the heart of all 
intelligence operations—“sources and methods.”

Section 102(d)(3) of the National Security Act of 1947, 
which calls for the Director of Central Intelligence to protect 
“intelligence sources and methods,” clearly “refers to par-
ticular types of matters,” 5 U. S. C. § 552(b)(3)(B), and thus 
qualifies as a withholding statute under Exemption 3. The 
“plain meaning” of the relevant statutory provisions is suffi-
cient to resolve the question, see, e. g., Garcia v. United 

Rubber Co., 437 U. S. 214, 220 (1978); EPA v. Mink, 410 U. S. 73, 80 
(1973).

10See, e. g., H. R. Rep. No. 961, 80th Cong., 1st Sess., 3 (1947); S. Rep. 
No. 239, 80th Cong., 1st Sess., 1 (1947).
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States, 469 U. S. 70, 75 (1984); United States v. Weber 
Aircraft Corp., 465 U. S. 792, 798 (1984). Moreover, the 
legislative history of the FOIA confirms that Congress 
intended § 102(d)(3) to be a withholding statute under 
Exemption 3.11 Indeed, this is the uniform view among 
other federal courts.11 12

Our conclusion that § 102(d)(3) qualifies as a withholding 
statute under Exemption 3 is only the first step of the 
inquiry. Agency records are protected under § 102(d)(3) 
only to the extent they contain “intelligence sources and 
methods” or if disclosure would reveal otherwise protected 
information.

C
Respondents contend that the Court of Appeals’ definition 

of “intelligence sources,” focusing on the need to guarantee 
confidentiality in order to obtain the type of information 
desired, draws the proper line with respect to intelligence 
sources deserving exemption from the FOIA. The plain 
meaning of the statutory language, as well as the legislative 
history of the National Security Act, however, indicates that 
Congress vested in the Director of Central Intelligence very 

11 See H. R. Rep. No. 94-880, pt. 2, p. 15, n. 2 (1976). See also H. R. 
Conf. Rep. No. 93-1380, p. 12 (1974); S. Conf. Rep. No. 93-1200, p. 12 
(1974); S. Rep. No. 93-854, p. 16 (1974). For a thorough review of the 
relevant background, see DeLaurentiis v. Haig, 686 F. 2d 192, 195-197 
(CA3 1982) (per curiam).

Recently, Congress enacted the Central Intelligence Agency Informa-
tion Act, Pub. L. 98-477, 98 Stat. 2209, exempting the Agency’s “opera-
tional files” from the FOIA. The legislative history reveals that Congress 
maintains the position that § 102(d)(3) is an Exemption 3 statute. See, 
e. g., H. R. Rep. No. 98-726, pt. 1, p. 5 (1984); S. Rep. No. 98-305, p. 7, 
n. 4 (1983).

12 See, e. g., Miller v. Casey, 235 U. S. App. D. C. 11, 15, 730 F. 2d 773, 
777 (1984); Gardels v. CIA, 223 U. S. App. D. C. 88, 91, 689 F. 2d 1100, 
1103 (1982); Halperin v. CIA, 203 U. S. App. D. C. 110, 113, 629 F. 2d 
144, 147 (1980); National Comm’n on Law Enforcement and Social Justice 
v. CIA, 576 F. 2d 1373, 1376 (CA9 1978).
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broad authority to protect all sources of intelligence informa-
tion from disclosure. The Court of Appeals’ narrowing of 
this authority not only contravenes the express intention 
of Congress, but also overlooks the practical necessities 
of modem intelligence gathering—the very reason Congress 
entrusted this Agency with sweeping power to protect its 
“intelligence sources and methods.”

We begin with the language of § 102(d)(3). Baldrige v. 
Shapiro, 455 U. S. 345, 356 (1982); Steadman v. SEC, 450 
U. S. 91, 97 (1981). Section 102(d)(3) specifically authorizes 
the Director of Central Intelligence to protect “intelligence 
sources and methods” from disclosure. Plainly the broad 
sweep of this statutory language comports with the nature 
of the Agency’s unique responsibilities. To keep informed of 
other nations’ activities bearing on our national security the 
Agency must rely on a host of sources. At the same time, 
the Director must have the authority to shield those Agency 
activities and sources from any disclosures that would unnec-
essarily compromise the Agency’s efforts.

The “plain meaning” of § 102(d)(3) may not be squared with 
any limiting definition that goes beyond the requirement that 
the information fall within the Agency’s mandate to conduct 
foreign intelligence. Section 102(d)(3) does not state, as the 
Court of Appeals’ view suggests, that the Director of Central 
Intelligence is authorized to protect intelligence sources 
only if such protection is needed to obtain information that 
otherwise could not be acquired. Nor did Congress state 
that only confidential or nonpublic intelligence sources are 
protected.13 Section 102(d)(3) contains no such limiting lan-
guage. Congress simply and pointedly protected all sources 

13 Congress certainly is capable of drafting legislation that narrows the 
category of protected sources of information. In other provisions of the 
FOIA and in the Privacy Act, Congress has protected “confidential 
source[s],” sources of “confidential information,” and sources that provided 
information under an express promise of confidentiality. See 5 U. S. C. 
§§ 552(b)(7)(D), 552a(k)(2) and (5).
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of intelligence that provide, or are engaged to provide, in-
formation the Agency needs to perform its statutory duties 
with respect to foreign intelligence. The plain statutory 
language is not to be ignored. Weder Aircraft Corp., supra, 
at 798.

The legislative history of § 102(d)(3) also makes clear that 
Congress intended to give the Director of Central Intelli-
gence broad power to protect the secrecy and integrity of 
the intelligence process. The reasons are too obvious to call 
for enlarged discussion; without such protections the Agency 
would be virtually impotent.

Enacted shortly after World War II, § 102(d)(3) of the 
National Security Act of 1947 established the Agency and 
empowered it, among other things, “to correlate and evaluate 
intelligence relating to the national security.” 50 U. S. C. 
§ 403(d)(3). The tragedy of Pearl Harbor and the reported 
deficiencies in American intelligence during the course of 
the war convinced the Congress that the country’s ability 
to gather and analyze intelligence, in peacetime as well as 
in war, must be improved. See, e. g., H. R. Rep. No. 961, 
80th Cong., 1st Sess., 3-4 (1947); S. Rep. No. 239, 80th 
Cong., 1st Sess., 2 (1947).

Congress knew quite well that the Agency would gather 
intelligence from almost an infinite variety of diverse 
sources. Indeed, one of the primary reasons for creating 
the Agency was Congress’ recognition that Our Government 
would have to shepherd and analyze a “mass of information” 
in order to safeguard national security in the postwar world. 
See ibid. Witnesses with broad experience in the intelli-
gence field testified before Congress concerning the practi-
cal realities of intelligence work. Fleet Admiral Nimitz, 
for example, explained that “intelligence is a composite of 
authenticated and evaluated information covering not only 
the armed forces establishment of a possible enemy, but also 
his industrial capacity, racial traits, religious beliefs, and 
other related aspects.” National Defense Establishment: 
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Hearings on S. 758 before the Senate Committee on Armed 
Services, 80th Cong., 1st Sess., 132 (1947) (Senate Hear-
ings). General Vandenberg, then the Director of the Cen-
tral Intelligence Group, the Agency’s immediate prede-
cessor, emphasized that “foreign intelligence [gathering] 
consists of securing all possible data pertaining to foreign 
governments or the national defense and security of the 
United States.” Id., at 497.14

Witnesses spoke of the extraordinary diversity of intelli-
gence sources. Allen Dulles, for example, the Agency’s 
third Director, shattered the myth of the classic “secret 
agent” as the typical intelligence source, and explained that 
“American businessmen and American professors and Ameri-
cans of all types and descriptions who travel around the 
world are one of the greatest repositories of intelligence 
that we have.” National Security Act of 1947: Hearings on 
H. R. 2319 before the House Committee on Expenditures in 
the Executive Departments, 80th Cong., 1st Sess., 22 (1947) 
(Closed House Hearings).15 16 In a similar vein, General Van-
denberg spoke of “the great open sources of information upon 
which roughly 80 percent of intelligence should be based,” and 
identified such sources as “books, magazines, technical and 
scientific surveys, photographs, commercial analyses, news-
papers, and radio broadcasts, and general information from 

14 Congressmen certainly appreciated the special nature of the Agency’s 
intelligence function. For example, Representative Wadsworth remarked 
that the “function of [the Agency] is to constitute itself as a gathering point 
for information coming from all over the world through all kinds of chan-
nels.” 93 Cong. Rec. 9397 (1947). Representative Boggs, during the 
course of the House hearings, commented that the Director of Central
Intelligence “is dealing with all the information and the evaluation of that 
information, from wherever we can get it.” National Security Act of 1947: 
Hearings on H. R. 2319 before the House Committee on Expenditures in 
the Executive Departments, 80th Cong., 1st Sess., 112 (1947).

16 These hearings were held in executive session. The transcript was 
declassified in 1982. The Senate also held hearings behind closed doors. 
See S. Rep. No. 239, 80th Cong., 1st Sess., 1 (1947).
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people with knowledge of affairs abroad.” Senate Hearings, 
at 492.

Congress was also well aware of the importance of secrecy 
in the intelligence field. Both General Vandenberg and 
Allen Dulles testified about the grim consequences facing 
intelligence sources whose identities became known. See 
Closed House Hearings, at 10-11, 20. Moreover, Dulles 
explained that even American citizens who freely supply 
intelligence information “close up like a clam” unless they 
can hold the Government “responsible to keep the complete 
security of the information they turn over.” Id., at 22.16 
Congress was plainly alert to the need for maintaining 
confidentiality—both Houses went into executive session to 
consider the legislation creating the Agency—a rare practice 
for congressional sessions. See n. 15, supra.

Against this background highlighting the requirements of 
effective intelligence operations, Congress expressly made 
the Director of Central Intelligence responsible for “protect-
ing intelligence sources and methods from unauthorized dis-
closure.” This language stemmed from President Truman’s 
Directive of January 22, 1946, 11 Fed. Reg. 1337, in which he 
established the National Intelligence Authority and the Cen-
tral Intelligence Group, the Agency’s predecessors. These 
institutions were charged with “assuring] the most effective 
accomplishment of the intelligence mission related to the 
national security,” ibid., and accordingly made “responsible 16 

16 Secrecy is inherently a key to successful intelligence operations. In 
the course of issuing orders for an intelligence mission, George Washington 
wrote to his agent:
“The necessity of procuring good intelligence, is apparent and need not 
be further urged. All that remains for me to add is, that you keep the 
whole matter as secret as possible. For upon secrecy, success depends 
in most Enterprises of the kind, and for want of it they are generally 
defeated ... .” 8 Writings of George Washington 478-479 (J. Fitzpatrick 
ed. 1933) (letter from George Washington to Colonel Elias Dayton, July 
26, 1777).
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for fully protecting intelligence sources and methods,” id., at 
1339. The fact that the mandate of § 102(d)(3) derives from 
this Presidential Directive reinforces our reading of the legis-
lative history that Congress gave the Agency broad power to 
control the disclosure of intelligence sources.

Ill
A

Applying the definition of “intelligence sources” fashioned 
by the Congress in § 102(d)(3), we hold that the Director of 
Central Intelligence was well within his statutory authority 
to Withhold the names of the MKULTRA researchers from 
disclosure under the FOIA. The District Court specifically 
ruled that the Agency “could reasonably determine that this 
research was needed for its intelligence function,”17 and 
the Court of Appeals did not question this ruling. Indeed, 
the record shows that the MKULTRA research was related 
to the Agency’s intelligence-gathering function in part be-
cause it revealed information about the ability of foreign 
governments to use drugs and other biological, chemical, or 
physical agents in warfare or intelligence operations against 
adversaries. During the height of the cold war period, 
the Agency was concerned, not without reason, that other 
countries were charting new advances in brainwashing and 
interrogation techniques.18

Consistent with its responsibility to maintain national secu-
rity, the Agency reasonably determined that major research 

17App. to Pet. for Cert, in No. 83-1075, pp. 22a-23a.
18 For example, Director of Intelligence Stansfield Turner explained 

in an affidavit that the MKULTRA program was initiated because the 
Agency was confronted with “learning the state of the art of behavioral 
modification at a time when the U. S. Government was concerned about 
inexplicable behavior of persons behind the ‘iron curtain’ and American 
prisoners of war who had been subjected to so called ‘brainwashing.’ ” Id., 
at 89a.
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efforts were necessary in order to keep informed of our po-
tential adversaries’ perceived threat. We thus conclude that 
MKULTRA researchers are “intelligence sources” within the 
broad meaning of § 102(d)(3) because these persons provided, 
or were engaged to provide, information the Agency needs 
to fulfill its statutory obligations with respect to foreign 
intelligence.

Respondents’ belated effort to question the Agency’s 
authority to engage scientists and academic researchers as 
intelligence sources must fail. The legislative history of 
§ 102(d)(3) indicates that Congress was well aware that the 
Agency would call on a wide range and variety of sources to 
provide intelligence. Moreover, the record developed in 
this case confirms the obvious importance of scientists and 
other researchers as American intelligence sources. Nota-
ble examples include those scientists and researchers who 
pioneered the use of radar during World War II as well as the 
group which took part in the secret development of nuclear 
weapons in the Manhattan Project. See App. 43; App. to 
Pet. for Cert, in No. 83-1075, p. 88a.19

B
The Court of Appeals narrowed the Director’s authority 

under § 102(d)(3) to withhold only those “intelligence sources” 
who supplied the Agency with information unattainable with-
out guaranteeing confidentiality. That crabbed reading of 
the statute contravenes the express language of § 102(d)(3), 
the statute’s legislative history, and the harsh realities of the 
present day. The dangerous consequences of that narrow-
ing of the statute suggest why Congress chose to vest the 

19 Indeed, the legislative history of the recently enacted Central Intelli-
gence Agency Information Act, Pub. L. 98-477, 98 Stat. 2209, in which 
Congress exempted the Agency’s “operational files” from disclosure 
under the FOIA, 50 U. S. C. § 431 (1982 ed., Supp. Ill), reveals Congress’ 
continued understanding that scientific researchers would be valuable 
intelligence sources. See H. R. Rep. No. 98-726, pt. 1, p. 22 (1984).
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Director of Central Intelligence with the broad discretion to 
safeguard the Agency’s sources and methods of operation.

The Court of Appeals underestimated the importance of 
providing intelligence sources with an assurance of confiden-
tiality that is as absolute as possible. Under the court’s 
approach, the Agency would be forced to disclose a source 
whenever a court determines, after the fact, that the Agency 
could have obtained the kind of information supplied without 
promising confidentiality.20 This forced disclosure of the 
identities of its intelligence sources could well have a devas-
tating impact on the Agency’s ability to carry out its mission. 
“The Government has a compelling interest in protecting 
both the secrecy of information important to our national 
security and the appearance of confidentiality so essential to 
the effective operation of our foreign intelligence service.” 
Snepp n . United States, 444 U. S. 507, 509, n. 3 (1980) (per 
curiam). See Haig v. Agee, 453 U. S. 280, 307 (1981). If 
potentially valuable intelligence sources come to think that 
the Agency will be unable to maintain the confidentiality of 
its relationship to them, many could well refuse to supply 
information to the Agency in the first place.

Even a small chance that some court will order disclosure 
of a source’s identity could well impair intelligence gathering 
and cause sources to “close up like a clam.” To induce some 
sources to cooperate, the Government must tender as abso-
lute an assurance of confidentiality as it possibly can. “The 
continued availability of [intelligence] sources depends upon 
the CIA’s ability to guarantee the security of information 

20 Indeed, the Court of Appeals suggested that the Agency would be 
required to betray an explicit promise of confidentiality if a court deter-
mines that the promise was not necessary, or if a court concludes that the 
intelligence source to whom the promise was given was “unreasonably and 
atypically leery” of cooperating with the Agency. 228 U. S. App. D. C., 
at 273, 709 F. 2d, at 99. However, “[g]reat nations, like great men, should 
keep their word.” FPC v. Tuscarora Indian Nation, 362 U. S. 99, 142 
(1960) (Black, J., dissenting).
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that might compromise them and even endanger [their] per-
sonal safety.” Snepp v. United States, supra, at 512.

We seriously doubt whether a potential intelligence source 
will rest assured knowing that judges, who have little or no 
background in the delicate business of intelligence gathering, 
will order his identity revealed only after examining the facts 
of the case to determine whether the Agency actually needed 
to promise confidentiality in order to obtain the information. 
An intelligence source will “not be concerned with the under-
lying rationale for disclosure of” his cooperation if it was 
secured “under assurances of confidentiality.” Baldrige v. 
Shapiro, 455 U. S., at 361. Moreover, a court’s decision 
whether an intelligence source will be harmed if his identity 
is revealed will often require complex political, historical, and 
psychological judgments. See, e. g., Fitzgibbon v. CIA, 578 
F. Supp. 704 (DC 1983). There is no reason for a potential 
intelligence source, whose welfare and safety may be at 
stake, to have great confidence in the ability of judges to 
make those judgments correctly.

The Court of Appeals also failed to recognize that when 
Congress protected “intelligence sources” from disclosure, 
it was not simply protecting sources of secret intelligence 
information. As noted above, Congress was well aware that 
secret agents as depicted in novels and the media are not the 
typical intelligence source; many important sources provide 
intelligence information that members of the public could also 
obtain. Under the Court of Appeals’ approach, the Agency 
could not withhold the identity of a source of intelligence 
if that information is also publicly available. This analysis 
ignores the realities of intelligence work, which often in-
volves seemingly innocuous sources as well as unsuspecting 
individuals who provide valuable intelligence information.

Disclosure of the subject matter of the Agency’s research 
efforts and inquiries may compromise the Agency’s ability to 
gather intelligence as much as disclosure of the identities 
of intelligence sources. A foreign government can learn 
a great deal about the Agency’s activities by knowing the 
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public sources of information that interest the Agency. The 
inquiries pursued by the Agency can often tell our adversar-
ies something that is of value to them. See 228 U. S. App. 
D. C., at 277, 709 F. 2d, at 103 (Bork, J., concurring in 
part and dissenting in part). For example, disclosure of the 
fact that the Agency subscribes to an obscure but publicly 
available Eastern European technical journal could thwart 
the Agency’s efforts to exploit its value as a source of in-
telligence information. Similarly, had foreign governments 
learned the Agency was using certain public journals and 
ongoing open research projects in its MKULTRA research of 
“brainwashing” and possible countermeasures, they might 
have been able to infer both the general nature of the project 
and the general scope that the Agency’s inquiry was taking.21

C
The “statutory mandate” of § 102(d)(3) is clear: Congress 

gave the Director wide-ranging authority to “protecft] intelli-
gence sources and methods from unauthorized disclosure.” 
Snepp v. United States, supra, at 509, n. 3. An intelligence 
source provides, or is engaged to provide, information the 
Agency needs to fulfill its statutory obligations. The record 
establishes that the MKULTRA researchers did in fact pro-
vide the Agency with information related to the Agency’s 
intelligence function. We therefore hold that the Director 
was authorized to withhold the identities of these researchers 
from disclosure under the FOIA.

IV
No. 83-1249

The cross-petition, No. 83-1249, calls for decision on 
whether the District Court and the Court of Appeals cor-

21 In an affidavit, Director of Central Intelligence Turner stated that 
“[t]hroughout the course of the [MKULTRA] Project, CIA involvement or 
association with the research was concealed in order to avoid stimulating 
the interest of hostile countries in the same research areas.” App. to Pet. 
for Cert, in No. 83-1075, pp. 89a-90a.
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rectly ruled that the Director of Central Intelligence need 
not disclose the institutional affiliations of the MKULTRA 
researchers previously held to be “intelligence sources.” 
Our conclusion that the MKULTRA researchers are pro-
tected from disclosure under § 102(d)(3) renders unnecessary 
any extended discussion of this discrete issue.

In exercising the authority granted by Congress in 
§ 102(d)(3), the Director must, of course, do more than sim-
ply withhold the names of intelligence sources. Such with-
holding, standing alone, does not carry out the mandate 
of Congress. Foreign intelligence services have an interest 
in knowing what is being studied and researched by our 
agencies dealing with national security and by whom it 
is being done. Foreign intelligence services have both the 
capacity to gather and analyze any information that is in the 
public domain and the substantial expertise in deducing the 
identities of intelligence sources from seemingly unimportant 
details.

In this context, the very nature of the intelligence appa-
ratus of any country is to try to find out the concerns of 
others; bits and pieces of data “may aid in piecing together 
bits of other information even when the individual piece is not 
of obvious importance in itself.” Halperin v. CIA, 203 U. S. 
App. D. C. 110, 116, 629 F. 2d 144, 150 (1980). Thus,

“ ‘[w]hat may seem trivial to the uninformed, may appear 
of great moment to one who has a broad view of the 
scene and may put the questioned item of information in 
its proper context.’” Halkin v. Helms, 194 U. S. App. 
D. C. 82, 90, 598 F. 2d 1, 9 (1978), quoting United States 
v. Marchetti, 466 F. 2d 1309, 1318 (CA4), cert, denied, 
409 U. S. 1063 (1972).

Accordingly, the Director, in exercising his authority under 
§ 102(d)(3), has power to withhold superficially innocuous 
information on the ground that it might enable an observer 
to discover the identity of an intelligence source. See, e. g.,



CIA v. SIMS 179

159 Opinion of the Court

Gardels v. CIA, 223 U. S. App. D. C. 88, 91-92, 689 F. 2d 
1100, 1103-1104 (1982); Halperin v. CIA, supra, at 113, 629 
F. 2d, at 147.

Here the Director concluded that disclosure of the institu-
tional affiliations of the MKULTRA researchers could lead to 
identifying the researchers themselves and thus the disclo-
sure posed an unacceptable risk of revealing protected “intel-
ligence sources.”22 The decisions of the Director, who must 
of course be familiar with “the whole picture,” as judges are 
not, are worthy of great deference given the magnitude of 
the national security interests and potential risks at stake. 
It is conceivable that the mere explanation of why informa-
tion must be withheld can convey valuable information to a 
foreign intelligence agency.

The District Court, in a ruling affirmed by the Court of 
Appeals, permitted the Director to withhold the institutional 
affiliations of the researchers whose identities were exempt 
from disclosure on the ground that disclosure of “the identi-
ties of the institutions . . . might lead to the indirect dis-
closure of” individual researchers. App. to Pet. for Cert, 
in No. 83-1075, p. 27a. This conclusion is supported by 
the record.23 The Director reasonably concluded that an ob-

22 During the congressional inquiries into MKULTRA, then Director 
of Central Intelligence Turner notified the 80 institutions at which 
MKULTRA research had been conducted. Many of these institutions had 
not previously been advised of their involvement; Director Turner notified 
them as part of “a course of action [designed to] lead to the identification 
of unwitting experimental subjects.” Id., at 92a, n. 1. As a result of 
inquiries into the MKULTRA progam, many of these institutions disclosed 
their involvement to the public. Others advised the Agency that they had 
no objection to public disclosure. Director Turner disclosed the names of 
these institutions; he did not disclose the names of any institutions that 
objected to disclosure. See n. 7, supra.

23 For example, an affidavit filed by an Agency operations officer famil-
iar with MKULTRA stated that disclosure of the institutions at which 
MKULTRA research was performed would pose “a threat of damage to 
existing intelligence-related arrangements with the institutions or expo-
sure of past relationships with the institutions.” App. 27.
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server who is knowledgeable about a particular intelligence 
research project, like MKULTRA, could, upon learning that 
research was performed at a certain institution, often deduce 
the identities of the individual researchers who are protected 
“intelligence sources.” The FOIA does not require disclo-
sure under such circumstances.

Respondents contend that because the Agency has already 
revealed the names of many of the institutions at which 
MKULTRA research was performed, the Agency is some-
how estopped from withholding the names of others. This 
suggestion overlooks the political realities of intelligence 
operations in which, among other things, our Government 
may choose to release information deliberately to “send a mes-
sage” to allies or adversaries.24 Congress did not mandate 
the withholding of information that may reveal the identity of 
an intelligence source; it made the Director of Central Intelli-
gence responsible only for protecting against unauthorized 
disclosures.

The national interest sometimes makes it advisable, or 
even imperative, to disclose information that may lead to the 
identity of intelligence sources. And it is the responsibility 
of the Director of Central Intelligence, not that of the judi-
ciary, to weigh the variety of complex and subtle factors in 
determining whether disclosure of information may lead to an 
unacceptable risk of compromising the Agency’s intelligence-
gathering process. Here Admiral Turner, as Director, de-
cided that the benefits of disclosing the identities of institu-
tions that had no objection to disclosure outweighed the costs 

24 Admiral Turner provided one well-known example of this phenomenon: 
“[D]uring the Cuban missile crisis, President Kennedy decided to release a 
great deal of sensitive intelligence information concerning Soviet missile 
installations in Cuba. It was clear, at that time, that the Soviets had to be 
told publicly that the United States Government had precise information 
on the extent of the Soviet threat in order to justify the strong coun-
termeasures then taken by our Government.” App. to Pet. for Cert, in 
No. 83-1075, p. 90a.
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of doing so. But Congress, in § 102(d)(3), entrusted this 
discretionary authority to the Director, and the fact that 
Admiral Turner made that determination in 1978 does not 
bind his successors to make the same determination, in a dif-
ferent context, with respect to institutions requesting that 
their identities not be disclosed. See, e. g., Salisbury v. 
United States, 223 U. S. App. D. C. 243, 248, 690 F. 2d 966, 
971 (1982).

V
We hold that the Director of Central Intelligence properly 

invoked § 102(d)(3) of the National Security Act of 1947 
to withhold disclosure of the identities of the individual 
MKULTRA researchers as protected “intelligence sources.” 
We also hold that the FOIA does not require the Director to 
disclose the institutional affiliations of the exempt research-
ers in light of the record which supports the Agency’s deter-
mination that such disclosure would lead to an unacceptable 
risk of disclosing the sources’ identities.

Accordingly, we reverse that part of the judgment of the 
Court of Appeals regarding the disclosure of the individual 
researchers and affirm that part of the judgment pertaining 
to disclosure of the researchers’ institutional affiliations.

It is so ordered.
Justi ce  Mars hal l , with whom Justi ce  Bren na n  joins, 

concurring in the result.
To give meaning to the term “intelligence source” as it is 

used in § 102(d)(3) of the National Security Act of 1947, the 
Court today correctly concludes that the very narrow defini-
tion offered by the Court of Appeals is incorrect.1 That the 

1 The Court of Appeals defined an “intelligence source” as “a person or 
institution that provides, has provided, or has been engaged to provide the 
CIA with information of a kind the Agency needs to perform its intelli-
gence function effectively, yet could not reasonably expect to obtain with-
out guaranteeing the confidentiality of those who provide it.” 206 U. S. 
App. D. C. 157, 166, 642 F. 2d 562, 571 (1980) (Sims I).
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Court of Appeals erred does not, however, compel the con-
clusion that the Agency’s sweeping alternative definition is in 
fact the correct one.2 The Court nonetheless simply adopts 
wholesale the Agency’s definition of “intelligence source.” 
That definition is mandated neither by the language or legis-
lative history of any congressional Act, nor by legitimate 
policy considerations, and it in fact thwarts congressional 
efforts to balance the public’s interest in information and the 
Government’s need for secrecy. I therefore decline to join 
the opinion of the Court.

I
The Freedom of Information Act (FOIA or Act) estab-

lished a broad mandate for disclosure of governmental in-
formation by requiring that all materials be made public 
“unless explicitly allowed to be kept secret by one of the ex-
emptions . . . .” S. Rep. No. 813, 89th Cong., 1st Sess., 10 
(1965). The Act requires courts to review de novo agency 
claims of exemption, and it places on the agency the burden 
of defending its withholding of information. 5 U. S. C. 
§ 552(a)(4)(B). Congress, it is clear, sought to assure that 
the Government would not operate behind a veil of secrecy, 
and it narrowly tailored the exceptions to the fundamental 
goal of disclosure.

Two of these few exceptions are at issue in this case. The 
first, on which the Court focuses, is Exemption 3, which ex-
empts information “specifically exempted from disclosure by 
statute,” if the statute affords the agency no discretion on 
disclosure, § 552(b)(3)(A), establishes particular criteria for 
withholding the information, § 552(b)(3)(B), or refers to the 
particular types of material to be withheld, ibid. The Court 

2 The Court today defines an “intelligence source” as one that “provides, 
or is engaged to provide, information . . . related to the Agency’s intelli-
gence function,” ante, at 177, and holds also that the Director may with-
hold, under this definition, information that might enable an observer to 
discover the identity of such a source. Ante, at 178.
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quite rightly identifies § 102(d)(3) of the National Security 
Act as a statutory exemption of the kind to which Exemption 
3 refers; that section places with the Director of Central 
Intelligence the responsibility for “protecting intelligence 
sources and methods from unauthorized disclosure.”

A second exemption, known as Exemption 1, covers mat-
ters that are “(A) specifically authorized under criteria 
established by an Executive order to be kept secret in the in-
terest of national defense or foreign policy and (B) are in fact 
properly classified pursuant to such Executive order.” 5 
U. S. C. § 552(b)(1). This latter Exemption gives to the Ex-
ecutive Branch the authority to define material that will not 
be disclosed, subject of course to congressional amendment of 
the Exemption. Agency decisions to withhold are subject to 
de novo review in the courts, which must ascertain whether 
documents are correctly classified, both substantively and 
procedurally.

Exemption 1 is the keystone of a congressional scheme that 
balances deference to the Executive’s interest in maintaining 
secrecy with continued judicial and congressional oversight. 
In the past, Congress has taken affirmative steps to make 
clear the importance of this oversight. See n. 5, infra. 
Exemption 1 allows the Government to protect from the 
scrutiny of this Nation’s enemies classes of information that 
warrant protection, as long as the Government proceeds 
through a publicly issued, congressionally scrutinized, and 
judicially enforced executive order. See Hearing on Execu-
tive Order on Security Classification before the Subcom-
mittee of the Committee on Government Operations of the 
House of Representatives, 97th Cong., 2d Sess. (1982) 
(Hearing).

Exemption 1 thus plays a crucial role in the protection of 
Central Intelligence Agency information. That the Court 
does not mention this Exemption even once, in the course of 
its lengthy analysis on the policy reasons for broadly inter-
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preting the “intelligence source” provision, is extraordinary. 
By focusing myopically on the single statutory provision on 
which the Agency has chosen to rely in asserting its secrecy 
right, the Court rewards the Agency’s decision not to invoke 
Exemption 1 in these cases.3 Of course, the Agency may 
fairly assert any possible ground for decision, and it has no 
duty to select that which is narrowest. But the Court, in-
tent to assure that important information is protected, today 
plays into the Agency’s hands by stretching the “intelligence 
source” exception beyond its natural limit; it does so while 
simply ignoring the fact that the information sought could 
properly have been withheld on other grounds—on which the 
Agency chose not to rely. The cost of acceding to the Agen-
cy’s litigation strategy, rather than undertaking a thorough 
analysis of the entire statutory scheme, is to mangle, seri-
ously, a carefully crafted statutory scheme.

II
I turn, then, to consider in light of this statutory frame-

work the Court’s analysis of Exemption 3. After concluding 
that Exemption 3 incorporates § 102(d)(3) as a withholding 
provision, the Court sets out to define the term “intelligence 
source.” First, it looks to the “plain meaning” of the phrase 
and concludes that an “intelligence source” is self-evidently 
the same as an “information source.” Ante, at 169-170. 
Second, the Court looks to the legislative history. Pulling 

’Indeed, these cases present a curious example of the Government’s 
litigation strategy. Despite the repeated urging of the District Court, the 
Agency steadfastly refused to invoke Exemption 1 to withhold the informa-
tion at issue. The lists of names of MKULTRA researchers were in fact 
once classified under an Executive Order and were therefore within the 
potential scope of Exemption 1, but the Agency elected to declassify them. 
See 479 F. Supp. 84, 88 (DC 1979). The District Court went so far as to 
postpone the effective date of its disclosure order, so the Agency could “act 
on the possibility of classifying the names of institutions and researchers 
which would otherwise be disclosable,” ibid., and thereby withhold the 
information under Exemption 1. The Agency refused to do so, however.
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together pieces of testimony from congressional hearings on 
the need to establish a centralized agency to gather informa-
tion, it concludes that Congress knew that the Agency would 
collect information from diverse sources, and that “Congress 
was plainly alert to the need for maintaining confidentiality” 
so as not to lose covert sources of information. Ante, at 172; 
see also Brief for Petitioners in No. 83-1075, pp. 18-21. 
Third, the Court chastises the Court of Appeals for adopt-
ing a “crabbed” reading of the statute and explains how, as a 
policy matter, the “forced disclosure of the identities of its 
intelligence sources could well have a devastating impact on 
the Agency’s ability to carry out its mission.” Ante, at 175; 
see also Brief for Petitioners in No. 83-1075, p. 31. The 
Court offers examples of highly sensitive information that, 
under the lower court’s reading, might be disclosed. See 
ante, at 176-177; see also Brief for Petitioners in No. 83- 
1075, pp. 34-37.

Before this Court, the Agency argued against the lower 
court’s definition of “intelligence source,” substituted its own 
sweeping offering, and then recounted a litany of national 
security nightmares that would surely befall this Nation 
under any lesser standard; today the Court simply buys this 
analysis. But the Court thereby ignores several important 
facts. First, the holding today is not compelled by the lan-
guage of the statute, nor by the legislative history on which 
the Court relies. Second, the Court of Appeals’ definition 
is not the sole alternative to the one adopted by the Court 
today. Third, as noted, supra, other broad exemptions to 
FOIA exist, and a holding that this Exemption 3 exception 
does not apply here would in no way pose the risk of broad 
disclosure the Agency suggests. The Court’s reliance on the 
Nation’s national security interests is simply misplaced given 
that the “intelligence source” exemption in the National 
Security Act is far from the Agency’s exclusive, or most 
potent, resource for keeping probing eyes from secret docu-
ments. In its haste to adopt the Agency’s sweeping defini-
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tion, the Court completely bypasses a considerably more 
rational definition that comports at least as well with the 
statutory language and legislative history, and that main-
tains the congressionally imposed limits on the Agency’s 
exercise of discretion in this area.

To my mind, the phrase “intelligence source” refers only to 
sources who provide information either on an express or im-
plied promise of confidentiality, and the exemption protects 
such information and material that would lead to disclosure of 
such information. This reading is amply supported by the 
language of the statute and its history.

First, I find reliance on “plain meaning” wholly inappro-
priate. The heart of the issue is whether the term “in-
telligence source” connotes that which is confidential or 
clandestine, and the answer is far from obvious. The term is 
readily susceptible of many interpretations, and in the past 
the Government itself has defined the term far less broadly 
than it now does before this Court. In testimony before 
the House Subcommittee on Government Operations on 
President Reagan’s Exemption 1 Executive Order, Steven 
Garfinkel, Director of the Information Security Oversight 
Office, explained that the term “intelligence source” is 
narrow and does not encompass even all confidential sources 
of information:

“[C]ertain of these sources are not ‘intelligence sources.’ 
They are not involved in intelligence agencies or in intel-
ligence work. They happen to be sources of information 
received by these agencies in confidence.” Hearing, 
at 204.

The current administration’s definition of the term “intelli-
gence source” as used in its Executive Order does not, of 
course, control our interpretation of a longstanding statute. 
But the fact that the same administration has read the phrase 
in different ways for different purposes certainly undercuts 
the Court’s argument that the phrase has any single and 
readily apparent definition.
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“[P]lain meaning, like beauty, is sometimes in the eye 
of the beholder,” Florida Power & Light Co. v. Lor ion, 470 
U. S. 729, 737 (1985), and in an instance such as this one, 
in which the term at issue carries with it more than one 
plausible meaning, it is simply inappropriate to select a single 
reading and label it the “plain meaning.” The Court, like 
the Government, argues that the statute does not say “con-
fidential source,” as it might were its scope limited to sources 
who have received an implied or express promise of confiden-
tiality. See ante, at 169, and n. 13; Brief for Petitioners in 
No. 83-1075, p. 16. However, the statute also does not say 
“information source” as it might were it meant to define the 
class of material that the Court identifies. I therefore reject 
the Court’s basic premise that the language at issue necessar-
ily has but a single, obvious interpretation.

Nor does the legislative history suggest anything other 
than a congressional desire to protect those individuals who 
might either be harmed or silenced should their identities 
or assistance become known. The congressional hearings 
quoted by the Court, and by the Government in its brief, 
focus on Congress’ concern about the “deadly peril” faced by 
intelligence sources if their identities were revealed, and 
about the possibility that those sources would “ ‘close up like 
a clam’” without protection. See ante, at 172; Brief for 
Petitioners in No. 83-1075, p. 20. These concerns are fully 
addressed by preventing disclosure of the identities of sources 
who might face peril, or cease providing information, if their 
identities were known, and of other information that might 
lead an observer to identify such sources. That, to my mind, 
is the start and finish of the exemption for an “intelligence 
source”—one who contributes information on an implicit 
understanding or explicit assurance of confidentiality, as well 
as information that could lead to such a source.4

4 The fact that Congress established an Agency to collect information 
from anywhere it could does not mean that it sought through the phrase 
“intelligence source” to keep secret everything the Agency did in this
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This reading of the “intelligence source” language also fits 
comfortably within the statutory scheme as a whole, as the 
Court’s reading does not. I focus, at the outset, on the re-
cent history of FOIA Exemption 1 and particularly on the 
way in which recent events reflect Congress’ ongoing effort 
to constrain agency discretion of the kind endorsed today. 
The scope of Exemption 1 is defined by the Executive, and its 
breadth therefore quite naturally fluctuates over time. For 
example, at the time this FOIA action was begun, Executive 
Order 12065, promulgated by President Carter, was in effect. 
That Order established three levels of secrecy—top secret, 
secret, and confidential—the lowest of which, “confidential,” 
was “applied to information, the unauthorized disclosure 
of which reasonably could be expected to cause identifiable 
damage to the national security.” 3 CFR 191 (1979).

The Order also listed categories of information that could 
be considered for classification, including “military plans, 
weapons, or operations,” “foreign government information,” 
and “intelligence activities [and] sources.” Id., at 193. As 
it is now, nondisclosure premised on Exemption 1 was sub-
ject to judicial review. A court reviewing an Agency claim 
to withholding under Exemption 1 was required to determine 
de novo whether the document was properly classified and 
whether it substantively met the criteria in the Executive 
Order. If the claim was that the document or information in 
it contained military plans, for example, a court was required 
to determine whether the document was classified, whether 
it in fact contained such information and whether disclosure 
of the document reasonably could be expected to cause at 
least identifiable damage to national security. The burden 
was on the Agency to make this showing. At one time, this

regard. Far from it, as the Court and the Agency both acknowledge, the 
early congressional expressions of concern about secrecy all focused on the 
need to maintain the anonymity of persons who would provide information 
only on an assurance of confidentiality.
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Court believed that the Judiciary was not qualified to under-
take this task. See EPA v. Mink, 410 U. S. 73 (1973), 
discussed in n. 5, infra. Congress, however, disagreed, 
overruling both a decision of this Court and a Presidential 
veto to make clear that precisely this sort of judicial role 
is essential if the balance that Congress believed ought to 
be struck between disclosure and national security is to be 
struck in practice.5

Today’s decision enables the Agency to avoid making the 
showing required under the carefully crafted balance embod-
ied in Exemption 1 and thereby thwarts Congress’ effort to 
limit the Agency’s discretion. The Court identifies two cate-
gories of information—the identity of individuals or entities, 
whether or not confidential, that contribute material related 

5 In EPA v. Mink, 410 U. S. 73 (1973), the Court held that when an 
agency relied on Exemption 1, which at the time covered matters “specifi-
cally required by Executive order to be kept secret in the interest of the 
national defense or foreign policy,” 5 U. S. C. § 552(b)(1) (1970 ed.), a 
reviewing court could affirm the decision not to disclose on the basis of an 
agency affidavit stating that the document had been duly classified pursu-
ant to executive order. The Court held that in camera inspection of the 
documents was neither authorized nor permitted because “Congress chose 
to follow the Executive’s determination in these matters.” 410 U. S., 
at 81.

Shortly thereafter, Congress overrode a Presidential veto and amended 
the Act with the express purpose of overuling the Mink decision. Exemp-
tion 1 was modified to exempt only matters that are “(A) specifically au-
thorized under criteria established by an Executive order to be kept secret 
in the interest of national defense or foreign policy and (B) in fact properly 
classified pursuant to such Executive order.” 5 U. S. C. § 552(b)(1). In 
addition, Congress amended the judicial review language to provide that 
“the court shall determine the matter de novo, and may examine the con-
tents of such agency records in camera to determine whether such records 
or any part thereof shall be withheld under any of the exemptions set forth 
in subsection (b) of this section, and the burden is on the agency to sustain 
its action.” 5 U. S. C. § 552(a)(4)(B). The legislative history unequivo-
cally establishes that in camera review would often be necessary and 
appropriate. See S. Rep. No. 93-1200, p. 9 (1974).
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to Agency information gathering, and material that might 
enable an observer to discover the identity of such a 
“source”—and rules that all such information is per se sub-
ject to withholding as long as it is related to the Agency’s 
“intelligence function.” The Agency need not even assert 
that disclosure will conceivably affect national security, much 
less that it reasonably could be expected to cause at least 
identifiable damage. It need not classify the information, 
much less demonstrate that it has properly been classified. 
Similarly, no court may review whether the source had, or 
would have had, any interest in confidentiality, or whether 
disclosure of the information would have any effect on na-
tional security. No court may consider whether the informa-
tion is properly classified, or whether it fits the categories 
of the Executive Order. By choosing to litigate under Ex-
emption 3, and by receiving this Court’s blessing, the Agency 
has cleverly evaded all these carefully imposed congressional 
requirements.6

If the class thus freed from judicial review were carefully 
defined, this result conceivably could make sense. It could 

6 The current Executive Order moves Exemption 1 a step closer to Ex-
emption 3, given the manner in which the Court interprets the National 
Security Act exemption. Like its predecessor, the Order establishes 
three classification levels, but unlike the prior Order, the “confidential” 
classification no longer requires a reasonable possibility of identifiable 
damage. Instead, the label “confidential” now shall be applied to “in-
formation the unauthorized disclosure of which reasonably could be ex-
pected to cause damage to the national security.” Exec. Order No. 12356, 
3 CFR 166 (1983). In addition, the new Order not only lists “intelligence 
sources” as a category subject to classification, but it also creates a pre-
sumption that such information is confidential. This presumption shifts 
from the Agency the burden of proving the possible consequence to national 
security of disclosure. As a result, if the Agency defines “intelligence 
source” under the Executive Order as broadly as the Court defines the term 
in § 102(d)(3), the Agency need make but a limited showing to a court to 
invoke Exemption 1 for that material. In light of this new Order, the 
Court’s avid concern for the national security consequences of a narrower 
definition of the term is quite puzzling.
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mean that Congress had decided to slice out from all the 
Agency’s possible documents a class of material that may 
always be protected, no matter what the scope of the existing 
executive order. But the class that the Court defines is 
boundless. It is difficult to conceive of anything the Central 
Intelligence Agency might have within its many files that 
might not disclose or enable an observer to discover some-
thing about where the Agency gathers information. Indeed, 
even newspapers and public libraries, road maps and tele-
phone books appear to fall within the definition adopted 
by the Court today. The result is to cast an irrebuttable 
presumption of secrecy over an expansive array of informa-
tion in Agency files, whether or not disclosure would be 
detrimental to national security, and to rid the Agency of 
the burden of making individualized showings of compliance 
with an executive order. Perhaps the Court believes all 
Agency documents should be susceptible to withholding in 
this way. But Congress, it must be recalled, expressed 
strong disagreement by passing, and then amending, Exemp-
tion 1. In light of the Court’s ruling, the Agency may 
nonetheless circumvent the procedure Congress has de-
veloped and thereby undermine this explicit effort to keep 
from the Agency broad and unreviewable discretion over an 
expansive class of information.

Ill
The Court today reads its own concerns into the single 

phrase, “intelligence source.” To justify its expansive read-
ing of these two words in the National Security Act the Court 
explains that the Agency must be wary, protect itself, and not 
allow observers to learn either of its information resources or 
of the topics of its interest. “Disclosure of the subject matter 
of the Agency’s research efforts and inquiries may compro-
mise the Agency’s ability to gather intelligence as much as 
disclosure of the identities of intelligence sources,” ante, 
at 176, the Court observes, and the “intelligence source” 
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exemption must bear the weight of that concern as well. That 
the Court points to no legislator or witness before Congress 
who expressed a concern for protecting such information 
through this provision is irrelevant to the Court. That each 
of the examples the Court offers of material that might dis-
close a topic of interest, and that should not be disclosed, 
could be protected through other existing statutory provi-
sions, is of no moment.7 That the public already knows all 
about the MKULTRA project at issue in this case, except for 
the names of the researchers, and therefore that the Court’s 
concern about disclosure of the Agency’s “topics of inter-
est” argument is not appropriate to this case, is of no con-
sequence. And finally, that the Agency now has virtually 
unlimited discretion to label certain information “secret,” 
in contravention of Congress’ explicit efforts to confine the 
Agency’s discretion both substantively and procedurally, is of 
no importance. Instead, simply because the Court can think 
of information that it believes should not be disclosed, and 
that might otherwise not fall within this exemption, the 
Court undertakes the task of interpreting the exemption to 
cover that information. I cannot imagine the canon of statu-
tory construction upon which this reasoning is based.

7 For example, the Court suggests that disclosure of the fact that the 
Agency subscribes to an obscure but publicly available Eastern European 
technical journal “could thwart the Agency’s efforts to exploit its value as a 
source of intelligence information.” Ante, at 177; see Brief for Petitioners 
in No. 83-1075, p. 36. Assuming this method of obtaining information is 
not protected by Exemption 1, through an executive order, it would surely 
be protected through Exemption 3’s incorporation of § 102(d)(3) of the Na-
tional Security Act. That provision, in addition to protecting “intelligence 
sources,” also protects “intelligence methods,” and surely encompasses 
covert means of obtaining information, the disclosure of which might close 
access to certain kinds of information. Similarly, the fact that some 
unsuspecting individuals provide valuable intelligence information must 
be protected, see ante, at 176; Brief for Petitioners in No. 83-1075, p. 39, 
n. 15, but again, because it is a covert means of obtaining information, not 
because the “source” of that information needs or expects confidentiality.
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Congress gave to the Agency considerable discretion to de-
cide for itself whether the topics of its interest should remain 
secret, and through Exemption 1 it provided the Executive 
with the means to protect such information. If the Agency 
decides to classify the identities of nonconfidential contribu-
tors of information so as not to reveal the subject matter or 
kinds of interests it is pursuing, it may seek an Exemption 1 
right to withhold. Under Congress’ scheme, that is properly 
a decision for the Executive. It is not a decision for this 
Court. Congress has elsewhere identified particular types 
of information that it believes may be withheld regardless of 
the existence of an executive order, such as the identities 
of Agency employees, or, recently, the contents of Agency 
operational files. See 50 U. S. C. §403g (exempting from 
disclosure requirements the organization, functions, names, 
official titles, salaries, or numbers of personnel employed by 
the Agency); Central Intelligence Agency Information Act, 
Pub. L. 98-477, § 701(a), 98 Stat. 2209,50 U. S. C. § 431 (1982 
ed., Supp. Ill) (exempting the Agency’s operational files from 
disclosure under FOIA). Each of these categorical exemp-
tions reflects a congressional judgment that as to certain in-
formation, the public interest will always tip in favor of nondis-
closure. In these cases, we have absolutely no indication that 
Congress has ever determined that the broad range of informa-
tion that will hereinafter be enshrouded in secrecy should be 
inherently and necessarily confidential. Nevertheless, today 
the Court reaches out to substitute its own policy judgments 
for those of Congress.

IV
To my mind, the language and legislative history of 

§ 102(d)(3), along with the policy concerns expressed by the 
Agency, support only an exemption for sources who provide 
information based on an implicit or explicit promise of con-
fidentiality and information leading to disclosure of such 
sources. That reading of the “intelligence source” exemp-
tion poses no threat that sources will “clam up” for fear of 
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exposure, while at the same time it avoids an injection into 
the statutory scheme of the additional concerns of the Mem-
bers of this Court. The Court of Appeals, however, ordered 
the release of even more material than I believe should be 
disclosed. Accordingly, I would reverse and remand this 
case for reconsideration in light of what I deem to be the 
proper definition of the term “intelligence source.”
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KERR-McGEE CORP. v. NAVAJO TRIBE OF 
INDIANS ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 84-68. Argued February 25, 1985—Decided April 16, 1985

The Tribal Council of respondent Navajo Tribe enacted ordinances im-
posing taxes on the value of leasehold interests in tribal lands and on 
receipts from the sale of property produced or extracted or the sale of 
services within those lands. Petitioner, a mineral lessee on the Navajo 
Reservation, brought an action in Federal District Court, claiming that 
the taxes were invalid without approval of the Secretary of the Interior 
(Secretary). The District Court agreed and enjoined the Tribe from en-
forcing the tax laws against petitioner. The Court of Appeals reversed, 
holding that no federal statute or principle of law mandated approval by 
the Secretary.

Held: The Secretary’s approval of the taxes in question is not required. 
Pp. 198-201.

(a) While § 16 of the Indian Reorganization Act of 1934 requires a 
tribal constitution written under the Act to be approved by the Secre-
tary, the Act does not require the constitution to condition the power to 
tax on the Secretary’s approval. In any event, the Act does not govern 
tribes, like the Navajo, that declined to accept its provisions. And 
there is nothing to indicate that Congress intended to recognize as legiti-
mate only those tribal taxes authorized by constitutions written under 
the Act. Pp. 198-199.

(b) Nor does the Indian Mineral Leasing Act of 1938 require the Sec-
retary’s approval of the Navajo taxes. While §4 of the Act subjects 
mineral leases issued under the Act to regulations promulgated by the 
Secretary, the regulations have not required that tribal taxes on mineral 
production be submitted for his approval. In enacting §4, Congress 
could properly make a distinction between a tribe acting as a commercial 
partner in selling the right to use its land for mineral production and act-
ing as a sovereign in imposing taxes on activities within its jurisdiction. 
And even assuming that the Secretary could review tribal taxes on min-
eral production, it does not follow that he must do so. Pp. 199-200.

(c) Nor do statutes requiring the Secretary’s supervision in other 
contexts indicate that Congress has limited the Navajo Tribal Council’s 
authority to tax non-Indians. The power to tax members and non-
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members of a tribe alike is an essential attribute of the tribal self- 
government that the Federal Government is committed to promote. 
Pp. 200-201.

731 F. 2d 597, affirmed.

Bur ge r , C. J., delivered the opinion of the Court, in which all Members 
joined, except Powe ll , J., who took no part in the consideration or deci-
sion of the case.

Alvin H. Shrago argued the cause and filed briefs for 
petitioner.

Elizabeth Bernstein argued the cause and filed a brief for 
respondents.

Deputy Solicitor General Claiborne argued the cause for 
the United States as amicus curiae urging affirmance. With 
him on the brief were Solicitor General Lee, Assistant Attor-
ney General Habicht, and John A. Bryson.*

Chief  Justi ce  Burg er  delivered the opinion of the 
Court.

We granted certiorari to decide whether the Navajo Tribe 
of Indians may tax business activities conducted on its land 
without first obtaining the approval of the Secretary of the 
Interior.

I
In 1978, the Navajo Tribal Council, the governing body of 

the Navajo Tribe of Indians, enacted two ordinances impos-

*Briefs of amici curiae urging reversal were filed for Arizona Public 
Service Co. et al. by Robert B. Hoffman; for Peabody Coal Co. by Jeffrey 
B. Smith; for Phillips Petroleum Co. et al. by Alan L. Sullivan and Clark 
R. Nielsen; for the Salt River Project Agricultural Improvement and 
Power District by Frederick J. Martone; and for Texaco, Inc., by Bruce 
Douglas Black.

Briefs of amici curiae urging affirmance were filed for the Association on 
American Indian Affairs, Inc., et al. by Arthur Lazarus, Jr., and W. Rich-
ard West, Jr.; and for the Shoshone Indian Tribe Reservation, Wyoming, 
et al. by Reid Peyton Chambers, Loftus E. Becker, Jr., Thomas W. Fred-
ericks, and Peter C. Chestnut.

F. Browning Pipestem filed a brief for the Sac and Fox Tribe of Indians 
of Oklahoma as amicus curiae.
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ing taxes known as the Possessory Interest Tax and the Busi-
ness Activity Tax. The Possessory Interest Tax is meas-
ured by the value of leasehold interests in tribal lands; the 
tax rate is 3% of the value of those interests. The Business 
Activity Tax is assessed on receipts from the sale of property 
produced or extracted within the Navajo Nation, and from 
the sale of services within the nation; a tax rate of 5% is 
applied after subtracting a standard deduction and specified 
expenses. The tax laws apply to both Navajo and non-
Indian businesses, with dissatisfied taxpayers enjoying the 
right of appeal to the Navajo Tax Commission and the Nav-
ajo Court of Appeals.

The Navajo Tribe, uncertain whether federal approval was 
required, submitted the two tax laws to the Bureau of In-
dian Affairs of the Department of the Interior. The Bureau 
informed the Tribe that no federal statute or regulation re-
quired the Department of the Interior to approve or dis-
approve the taxes.

Before any taxes were collected, petitioner, a substantial 
mineral lessee on the Navajo Reservation, brought this ac-
tion seeking to invalidate the taxes. Petitioner claimed in 
the United States District Court for the District of Arizona 
that the Navajo taxes were invalid without approval of the 
Secretary of the Interior. The District Court agreed and 
permanently enjoined the Tribe from enforcing its tax laws 
against petitioner.

The United States Court of Appeals for the Ninth Circuit 
reversed. 731 F. 2d 597 (1984). Relying on Southland 
Royalty Co. v. Navajo Tribe of Indians, 715 F. 2d 486 
(CAIO 1983), it held that no federal statute or principle of 
law mandated Secretarial approval.1

We granted certiorari. 469 U. S. 879 (1984). We affirm.

‘The Ninth Circuit rejected petitioner’s other contentions, which 
included Commerce Clause and contractual challenges to the two taxes. 
Petitioner has not sought review of this aspect of the Court of Appeals’ 
judgment.
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II
In M err ion v. Jicarilla Apache Tribe, 455 U. S. 130 (1982), 

we held that the “power to tax is an essential attribute of 
Indian sovereignty because it is a necessary instrument of 
self-government and territorial management.” Id., at 137. 
Congress, of course, may erect “checkpoints that must be 
cleared before a tribal tax can take effect.” Id., at 155. The 
issue in this case is whether Congress has enacted legislation 
requiring Secretarial approval of Navajo tax laws.

Petitioner suggests that the Indian Reorganization Act of 
1934 (IRA or Act), 48 Stat. 984, 25 U. S. C. §461 et seq., is 
such a law. Section 16 of the IRA authorizes any tribe on a 
reservation to adopt a constitution and bylaws, subject to the 
approval of the Secretary of the Interior. 25 U. S. C. §476. 
The Act, however, does not provide that a tribal constitution 
must condition the power to tax on Secretarial approval. In-
deed, the terms of the IRA do not govern tribes, like the 
Navajo, which declined to accept its provisions. 25 U. S. C. 
§478.

Many tribal constitutions written under the IRA in the 
1930’s called for Secretarial approval of tax laws affecting 
non-Indians. See, e. g., Constitution and Bylaws of the 
Rosebud Sioux Tribe of South Dakota, Art. 4, § 1(h) (1935). 
But there were exceptions to this practice. For example, 
the 1937 Constitution and By-laws of the Saginaw Chippewa 
Indian Tribe of Michigan authorized the Tribal Council, with-
out Secretarial approval, to “create and maintain a tribal 
council fund by . . . levying taxes or assessments against 
members or nonmembers.” Art. 6, §1(#). Thus the most 
that can be said about this period of constitution writing is 
that the Bureau of Indian Affairs, in assisting the drafting of 
tribal constitutions, had a policy of including provisions for 
Secretarial approval; but that policy was not mandated by 
Congress.

Nor do we agree that Congress intended to recognize as 
legitimate only those tribal taxes authorized by constitutions
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written under the IRA.2 Long before the IRA was enacted, 
the Senate Judiciary Committee acknowledged the validity of 
a tax imposed by the Chickasaw Nation on non-Indians. See 
S. Rep. No. 698, 45th Cong., 3d Sess., 1-2 (1879). And in 
1934, the Solicitor of the Department of the Interior pub-
lished a formal opinion stating that a tribe possesses “the 
power of taxation [which] may be exercised over members of 
the tribe and over nonmembers.” Powers of Indian Tribes, 
55 I. D. 14, 46. The 73d Congress, in passing the IRA to 
advance tribal self-government, see Williams v. Lee, 358 
U. S. 217, 220 (1959), did nothing to limit the established, 
pre-existing power of the Navajos to levy taxes.

Some tribes that adopted constitutions in the early years of 
the IRA may be dependent on the Government in a way that 
the Navajos are not. However, such tribes are free, with 
the backing of the Interior Department, to amend their con-
stitutions to remove the requirement of Secretarial approval. 
See, e. g., Revised Constitution and Bylaws of the Missis-
sippi Band of Choctaw Indians, Art. 8, § l(r) (1975).

Petitioner also argues that the Indian Mineral Leasing Act 
of 1938, 52 Stat. 347, 25 U. S. C. §396a et seq., requires 
Secretarial approval of Navajo tax laws. Sections 1 through 
3 of the 1938 Act establish procedures for leasing oil and 
gas interests on tribal lands. And §4 provides that “[a]ll 
operations under any oil, gas, or other mineral lease issued 
pursuant to the [Act] shall be subject to the rules and 
regulations promulgated by the Secretary of the Interior.” 
25 U. S. C. §396d. Under this grant of authority, the 
Secretary has issued comprehensive regulations governing 
the operation of oil and gas leases. See 25 CFR pt. 211 
(1984). The Secretary, however, does not demand that

2 For example, in Washington v. Confederated Tribes of Colville Indian 
Reservation, 447 U. S. 134,152-154 (1980), we sustained taxes imposed on 
nonmembers by the Colville and Lummi Tribes even though the Tribes 
were not organized under the IRA.
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tribal laws taxing mineral production be submitted for his 
approval.

Petitioner contends that the Secretary’s decision not to 
review such tax laws is inconsistent with the statute. In 
Merrion, we emphasized the difference between a tribe’s 
“role as commercial partner,” and its “role as sovereign.” 
455 U. S., at 145-146. The tribe acts as a commercial part-
ner when it agrees to sell the right to the use of its land for 
mineral production, but the tribe acts as a sovereign when it 
imposes a tax on economic activities within its jurisdiction. 
Id., at 146; cf. White v. Massachusetts Council of Construc-
tion Employers, Inc., 460 U. S. 204,206-208 (1983). Plainly 
Congress, in passing §4 of the 1938 Act, could make this 
same distinction.

Even assuming that the Secretary could review tribal laws 
taxing mineral production, it does not follow that he must 
do so. We are not inclined to impose upon the Secretary a 
duty that he has determined is not needed to satisfy the 1938 
Act’s basic purpose—to maximize tribal revenues from res-
ervation lands. See S. Rep. No. 985, 75th Cong., 1st Sess., 
2-3 (1937). Thus, in light of our obligation to “tread lightly 
in the absence of clear indications of legislative intent,” Santa 
Clara Pueblo v. Martinez, 436 U. S. 49, 60 (1978), we will 
not interpret a grant of authority to regulate leasing opera-
tions as a command to the Secretary to review every tribal 
tax relating to mineral production.3

Finally, we do not believe that statutes requiring Secre-
tarial supervision in other contexts, see, e. g., 25 U. S. C. 
§§81, 311-321, reveal that Congress has limited the Navajo 
Tribal Council’s authority to tax non-Indians. As we noted 
in New Mexico v. Mescalero Apache Tribe, 462 U. S. 324 
(1983), the Federal Government is “firmly committed to the

3 Section 2 of the 1938 Act provides a limited exemption for tribes orga-
nized under the IRA. 25 U. S. C. § 396b. Because we conclude that the 
1938 Act does not require the Secretary to review tribal taxes, however, 
the Navajo Tribe’s decision not to accept the IRA is irrelevant.
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goal of promoting tribal self-government.” Id., at 334-335; 
see, e. g., Indian Financing Act of 1974, 88 Stat. 77, 25 
U. S. C. § 1451 et seq. The power to tax members and non-
Indians alike is surely an essential attribute of such self- 
government; the Navajos can gain independence from the 
Federal Government only by financing their own police force, 
schools, and social programs. See President’s Statement on 
Indian Policy, 19 Weekly Comp. Pres. Doc. 98, 99 (Jan. 24, 
1983).

Ill
The Navajo Government has been called “probably the 

most elaborate” among tribes. H. R. Rep. No. 78, 91st 
Cong., 1st Sess., 8 (1969). The legitimacy of the Navajo 
Tribal Council, the freely elected governing body of the 
Navajos, is beyond question.4 See, e. g., 25 U. S. C. 
§§ 635(b), 637, 638. We agree with the Court of Appeals 
that neither Congress nor the Navajos have found it neces-
sary to subject the Tribal Council’s tax laws to review by the 
Secretary of the Interior; accordingly, the judgment is

Affirmed.

Just ice  Powell  took no part in the consideration or 
decision of this case.

4 The Tribal Council has 88 members who are elected every four years. 
There are approximately 79,000 registered tribal voters, and 69% of these 
persons voted in the last tribal election in 1982.
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ALLIS-CHALMERS CORP. v. LUECK

CERTIORARI TO THE SUPREME COURT OF WISCONSIN

No. 83-1748. Argued January 16, 1985—Decided April 16, 1985

The bad-faith handling of an insurance claim, including a claim under a 
disability insurance plan included in a collective-bargaining agreement, 
is a tort under Wisconsin law. Petitioner and a labor union, of which 
respondent employee of petitioner is a member, are parties to a 
collective-bargaining agreement that incorporates a self-funded disabil-
ity plan administered by an insurance company and providing benefits 
for nonoccupational injuries to employees. The agreement establishes 
a disability grievance procedure that culminates in final and binding 
arbitration. Respondent, after suffering a nonoccupational injury, en-
tered into a dispute over the manner in which petitioner and the insurer 
handled his disability claim. Rather than utilizing the grievance proce-
dure, respondent brought a tort suit against petitioner and the insurer in 
a Wisconsin state court, alleging bad faith in the handling of his claim 
and seeking damages. The trial court ruled in favor of petitioner and 
the insurer, holding that respondent had stated a claim under § 301 of 
the Labor Management Relations Act, which provides that suits for 
violations of collective-bargaining agreements may be brought in fed-
eral district court. In the alternative, if the claim were deemed to 
arise under state law rather than § 301, it was pre-empted by federal 
labor law. The Wisconsin Court of Appeals affirmed. The Wisconsin 
Supreme Court reversed, holding that the claim did not arise under § 301 
as constituting a violation of a labor contract but was a tort claim 
of bad faith. The court reasoned that under Wisconsin law the tort of 
bad faith is distinguishable from a bad-faith breach-of-contract claim, 
and that although a breach of duty is imposed as a consequence of 
the relationship established by contract, it is independent from that 
contract.

Held: When resolution of a state-law claim is substantially dependent upon 
analysis of the terms of a collective-bargaining agreement, that claim 
must either be treated as a § 301 claim or dismissed as pre-empted by 
federal labor-contract law. Here, respondent’s claim should have been 
dismissed for failure to make use of the grievance procedure or as 
pre-empted by §301. The right asserted by respondent is rooted in 
contract, and the bad-faith claim could have been pleaded as a contract 
claim under § 301. Unless federal law governs that claim, the meaning 
of the disability-benefit provisions of the collective-bargaining agree-
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ment would be subject to varying interpretations, and the congressional 
goal of a unified body of labor-contract law would be subverted. Pre-
emption is also necessary to preserve the central role of arbitration in 
the resolution of labor disputes. Pp. 208-221.

116 Wis. 2d 559, 342 N. W. 2d 699, reversed.

Bla ck mun , J., delivered the opinion of the Court, in which all other 
Members joined, except Pow el l , J., who took no part in the consideration 
or decision of the case.

Theophil C. Kammholz argued the cause for petitioner. 
With him on the briefs were Richard H. Schnadig and Stan-
ley R. Strauss.

Gerald S. Boisits, by appointment of the Court, 469 U. S. 
978, argued the cause for respondent. With him on the brief 
were Kurt A. Frank and James E. Kenny*

Justic e  Blackm un  delivered the opinion of the Court.
The Wisconsin courts have made the bad-faith handling 

of an insurance claim a tort under state law. Those courts 
have gone further and have applied this tort to the handling 
of a claim under a disability plan included in a collective-
bargaining agreement. The question before us is whether, 
in the latter case, the state tort claim is pre-empted by the 
national labor laws.

I
A

Respondent Roderick S. Lueck began working for peti-
tioner Allis-Chalmers Corporation in February 1975. He is 
a member of Local 248 of the United Automobile, Aero-

*Briefs as amici curiae urging reversal were filed for the Chamber of 
Commerce of the United States by Andrew M. Kramer, Willis J. Gold-
smith, and Stephen A. Bokat; and for the American Federation of Labor 
and Congress of Industrial Organizations by Laurence Gold.

Bronson C. La Follette, Attorney General of Wisconsin, Charles D. 
Hoomstra, Assistant Attorney General, and Michael A. Lilly, Attorney 
General of Hawaii, filed a brief for the State of Wisconsin et al. as amici 
curiae urging affirmance.
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space and Agricultural Implement Workers of America. 
Allis-Chalmers and Local 248 are parties to a collective-
bargaining agreement. The agreement incorporates by ref-
erence a separately negotiated group health and disability 
plan fully fimded by Allis-Chalmers but administered by 
Aetna Life & Casualty Company. The plan provides that 
disability benefits are available for nonoccupational illness 
and injury to all employees, such as petitioner, who are 
represented by the union.

The collective-bargaining agreement also establishes a 
four-step grievance procedure for an employee’s contract 
grievance. This procedure culminates in final and binding 
arbitration if the union chooses to pursue the grievance that 
far. App. 18-29. A separate letter of understanding that 
binds the parties creates a special three-part grievance pro-
cedure for disability grievances. Id., at 43-44. The letter 
establishes a Joint Plant Insurance Committee composed of 
two representatives designated by the union and two desig-
nated by the employer. Id., at 43. The Committee has the 
authority to resolve all disputes involving “any insurance- 
related issues that may arise from provisions of the 
[Collective-Bargaining] Agreement.” Ibid. An employee 
having an insurance-related complaint is to address it first to 
the Supervisor of Employee Relations. If the complaint is 
rejected or otherwise remains unresolved, the employee then 
may bring the dispute before the Insurance Committee. If 
the Committee does not resolve the matter, the employee 
may bring it to arbitration in the manner established under 
the collective-bargaining agreement. As indicated, that 
agreement permits the union or the employer to request that 
a grievance be submitted to final and binding arbitration 
before a neutral arbitrator agreed upon by the parties.1

1 The letter of understanding states:
“Questions within the [Joint Plant Insurance] Committee’s scope shall 
be referred to it, and shall not be processed in the first three steps of
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In July 1981, respondent Lueck suffered a nonoccupational 
back injury while carrying a pig to a friend’s house for a pig 
roast. He notified Allis-Chalmers of his injury, as required 
by the claims-processing procedure, and subsequently filed a 
disability claim with Aetna, also in accordance with the es-
tablished procedure. After evaluating physicians’ reports 
submitted by Lueck, Aetna approved the claim. Lueck 
began to receive disability benefits effective from July 20, 
1981, the day he filed his claim with Aetna.

According to Lueck, however, Allis-Chalmers periodically 
would order Aetna to cut off his payments, either without 
reason, or because he failed to appear for a doctor’s appoint-
ment, or because he required hospitalization for unrelated 
reasons. After each termination, Lueck would question the 
action or supply additional information, and the benefits 
would be restored. In addition, according to Lueck, Allis- 
Chalmers repeatedly requested that he be reexamined by 
different doctors, so that Lueck believed that he was being 
harassed. All of Lueck’s claims were eventually paid, al-
though, allegedly, not until he began this litigation.* 2

the grievance procedure . . . , but may be presented for arbitration in 
the established manner once they have been discussed and have not been 
resolved.” App. 43.

The Supreme Court of Wisconsin, Lueck v. Aetna Life Ins. Co., 116 Wis. 
2d 559, 564, 342 N. W. 2d 699, 701-702 (1984), correctly assumed that this 
provision required that disputes within the Committee’s scope be resolved 
exclusively through arbitration. See Vaca v. Sipes, 386 U. S. 171, 184 
(1967); Republic Steel Corp. v. Maddox, 379 U. S. 650, 652-653 (1965). 
The use of the permissive “may” is not sufficient to overcome the presump-
tion that parties are not free to avoid the contract’s arbitration procedures. 
Id., at 658-659.

2 Lueck asserts that ultimately he was given disability payments for a 
period up to March 12, 1982. We find no specific record evidence of this 
fact. An affidavit dated February 22, 1982, submitted by Allis-Chalmers, 
states that Lueck received payments from July 20, 1981, to January 15, 
1982. App. to Pet. for Cert. 33. The complaint was filed on January 18.
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B
Lueck never attempted to grieve his dispute concerning 

the manner in which his disability claim was handled by Allis- 
Chalmers and Aetna. Instead, on January 18, 1982, he filed 
suit against both of them in the Circuit Court of Milwaukee 
County, Wis., alleging that they “intentionally, contemptu-
ously, and repeatedly failed” to make disability payments 
under the negotiated disability plan, without a reasonable 
basis for withholding the payments. App. 4. This breached 
their duty “to act in good faith and deal fairly with [Lueck’s] 
disability claims.” Id., at 3. Lueck alleged that as a re-
sult of these bad-faith actions he incurred debts, emotional 
distress, physical impairment, and pain and suffering. He 
sought both compensatory and punitive damages. Id., at 4.

Ruling on cross-motions for summary judgment, the trial 
court ruled in favor of Allis-Chalmers and Aetna. The court 
held that Lueck stated a claim under §301 of the Labor 
Management Relations Act of 1947 (LMRA), 61 Stat. 156, 29 
U. S. C. § 185(a), and that, in the alternative, if his claim 
“were deemed to arise under state law instead of Section 
301,” it was “preempted by federal labor law.” App. to Pet. 
for Cert. 26-27. The Wisconsin Court of Appeals, in a 
decision “[n]ot recommended for publication in the official 
reports,” id., at 25, affirmed the judgment in favor of Aetna 
on the ground that it owed no fiduciary duty to deal in good 
faith with Lueck’s claim. The court agreed with the Circuit 
Court that federal law pre-empted the claim against Allis- 
Chalmers.3

3 In particular, the Court of Appeals found that since Allis-Chalmers’ 
conduct arguably constituted an unfair labor practice under § 8(a)(5) of 
the National Labor Relations Act (NLRA), 49 Stat. 452, as amended, 29 
U. S. C. § 158(a)(5), that section pre-empted the bad-faith claim under the 
reasoning of Farmer v. Carpenters, 430 U. S. 290 (1977). The court did 
not reach the question whether § 301 of the LMRA also pre-empted the 
claim.
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The Supreme Court of Wisconsin, with one justice dissent-
ing, reversed. Lueck v. Aetna Life Ins. Co., 116 Wis. 2d 
559, 342 N. W. 2d 699 (1984). The court held, first, that the 
suit did not arise under §301 of the LMRA, and therefore 
was not subject to dismissal for failure to exhaust the arbi-
tration procedures established in the collective-bargaining 
agreement. The court reasoned that a § 301 suit arose out of 
a violation of a labor contract, and that the claim here was a 
tort claim of bad faith. Under Wisconsin law, the tort of bad 
faith is distinguishable from a bad-faith breach-of-contract 
claim: though a breach of duty exists as a consequence of the 
relationship established by contract, it is independent of that 
contract. Therefore, it said, the violation of the labor con-
tract was “irrelevant to the issue of whether the defendants 
exercised bad faith in the manner in which they handled 
Lueck’s claim.” Id., at 566, 342 N. W. 2d, at 703. The 
action, thus, was not a § 301 suit.

The court went on to address the question whether the 
state-law claims nevertheless were pre-empted by §§ 8(a)(5) 
and (d) of the National Labor Relations Act (NLRA), 49 Stat. 
452, as amended, 29 U. S. C. §§ 158(a)(5) and (d). Applying 
the standard for determining NLRA pre-emption as enunci-
ated in San Diego Building Trades Council v. Garmon, 359 
U. S. 236, 244-245 (1959), and Farmer v. Carpenters, 430 
U. S. 290, 296-297 (1977), the court determined that the 
claims were not pre-empted. It found that the adminis-
tration of disability-claim procedures under a collective-
bargaining agreement is a matter only of peripheral concern 
to federal labor law, since payment of a disability claim is not 
a central aspect of labor relations. On the other hand, the 
court observed, the bad-faith insurance tort is of substantial 
significance to the State of Wisconsin, which has assumed a 
longstanding responsibility for assuring the prompt payment 
of disability claims. Permitting the state action to proceed 
would not have an adverse impact on the effective adminis-
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tration of national labor policy, since the courts will make no 
determination as to whether the labor agreement has been 
breached.

Finally, the court found that Aetna could be liable to Lueck 
for bad-faith administration of his disability claim since it 
was an agent of Allis-Chalmers for the purpose of administer-
ing claims. It thus reversed the appellate court’s judgment 
and remanded the case for a determination whether Aetna 
played any role in the processing of Lueck’s disability claim. 
Aetna has not sought review of that part of the judgment. 
We granted certiorari, 469 U. S. 815 (1984), to determine 
whether § 301 of the Labor Management Relations Act pre-
empts a state-law tort action for bad-faith delay in making 
disability-benefit payments due under a collective-bargaining 
agreement.

II
Congress’ power to pre-empt state law is derived from the 

Supremacy Clause of Art. VI of the Federal Constitution. 
Gibbons v. Ogden, 9 Wheat. 1 (1824). Congressional power 
to legislate in the area of labor relations, of course, is long 
established. See NLRB n . Jones & Laughlin Steel Corp., 
301 U. S. 1 (1937). Congress, however, has never exercised 
authority to occupy the entire field in the area of labor legis-
lation.4 Thus the question whether a certain state action is 
pre-empted by federal law is one of congressional intent. 
“‘The purpose of Congress is the ultimate touchstone.’” 
Malone v. White Motor Corp., 435 U. S. 497, 504 (1978), 
quoting Retail Clerks v. Schermerhorn, 375 U. S. 96, 103 
(1963).

Congress did not state explicitly whether and to what 
extent it intended § 301 of the LMRA to pre-empt state law.

4 “We cannot declare pre-empted all local regulation that touches or 
concerns in any way the complex interrelationships between employees, 
employers, and unions; obviously, much of this is left to the States.” 
Motor Coach Employees v. Lockridge, 403 U. S. 274, 289 (1971). See also 
Brown v. Hotel and Restaurant Employees, 468 U. S. 491 (1984); Gamer 
v. Teamsters, 346 U. S. 485, 488 (1953).
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In such instances courts sustain a local regulation “unless 
it conflicts with federal law or would frustrate the federal 
scheme, or unless the courts discern from the totality of the 
circumstances that Congress sought to occupy the field to 
the exclusion of the States.” Malone v. White Motor Corp., 
435 U. S., at 504. The question posed here is whether this 
particular Wisconsin tort, as applied, would frustrate the 
federal labor-contract scheme established in §301.

Ill
A

Section 301 of the LMRA states:
“Suits for violation of contracts between an employer 

and a labor organization representing employees in an 
industry affecting commerce . . . may be brought in any 
district court of the United States having jurisdiction of 
the parties. . . .” 29 U. S. C. § 185(a).

In Textile Workers v. Lincoln Mills, 353 U. S. 448 (1957), 
the Court ruled that § 301 expresses a federal policy that the 
substantive law to apply in § 301 cases “is federal law, which 
the courts must fashion from the policy of our national labor 
laws.” Id., at 456. That seminal case understood §301 as a 
congressional mandate to the federal courts to fashion a body 
of federal common law to be used to address disputes arising 
out of labor contracts.5 6

The pre-emptive effect of § 301 was first analyzed in Team-
sters v. Lucas Flour Co., 369 U. S. 95, 103 (1962), where the 
Court stated that the “dimensions of § 301 require the conclu-
sion that substantive principles of federal labor law must be 
paramount in the area covered by the statute [so that] issues 
raised in suits of a kind covered by § 301 [are] to be decided 
according to the precepts of federal labor policy.” The Court 
concluded that “in enacting §301 Congress intended doc-

5 In Charles Dowd Box Co. v. Courtney, 368 U. S. 502 (1962), the Court
held that state courts had concurrent jurisdiction over § 301 claims.
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trines of federal labor law uniformly to prevail over incon-
sistent local rules.” Id., at 104.

The Lucas Flour Court specified why the meaning given 
to terms in collective-bargaining agreements must be deter-
mined by federal law:

“[T]he subject matter of § 301(a) ‘is peculiarly one that 
calls for uniform law.’. . . The possibility that individual 
contract terms might have different meanings under 
state and federal law would inevitably exert a disruptive 
influence upon both the negotiation and administration of 
collective agreements. Because neither party could be 
certain of the rights which it had obtained or conceded, 
the process of negotiating an agreement would be made 
immeasurably more difficult by the necessity of trying to 
formulate contract provisions in such a way as to contain 
the same meaning under two or more systems of law 
which might someday be invoked in enforcing the con-
tract. Once the collective bargain was made, the pos-
sibility of conflicting substantive interpretation under 
competing legal systems would tend to stimulate and 
prolong disputes as to its interpretation . . . [and] 
might substantially impede the parties’ willingness to 
agree to contract terms providing for final arbitral or 
judicial resolution of disputes.” Id., at 103-104 (foot-
note omitted).

For those reasons the Court in Lucas Flour held that a suit 
in state court alleging a violation of a provision of a labor 
contract must be brought under §301 and be resolved by 
reference to federal law. A state rule that purports to 
define the meaning or scope of a term in a contract suit there-
fore is pre-empted by federal labor law.

B
If the policies that animate §301 are to be given their 

proper range, however, the pre-emptive effect of §301 must 
extend beyond suits alleging contract violations. These poli-
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cies require that “the relationships created by [a collective-
bargaining] agreement” be defined by application of “an 
evolving federal common law grounded in national labor 
policy.” Bowen v. United States Postal Service, 459 U. S. 
212, 224-225 (1983). The interests in interpretive uniform-
ity and predictability that require that labor-contract dis-
putes be resolved by reference to federal law also require 
that the meaning given a contract phrase or term be subject 
to uniform federal interpretation. Thus, questions relating 
to what the parties to a labor agreement agreed, and what 
legal consequences were intended to flow from breaches of 
that agreement, must be resolved by reference to uniform 
federal law, whether such questions arise in the context of a 
suit for breach of contract or in a suit alleging liability in 
tort. Any other result would elevate form over substance 
and allow parties to evade the requirements of §301 by 
relabeling their contract claims as claims for tortious breach 
of contract.

Were state law allowed to determine the meaning intended 
by the parties in adopting a particular contract phrase or 
term, all the evils addressed in Lucas Flour would recur. 
The parties would be uncertain as to what they were binding 
themselves to when they agreed to create a right to collect 
benefits under certain circumstances. As a result, it would 
be more difficult to reach agreement, and disputes as to the 
nature of the agreement would proliferate. Exclusion of 
such claims “from the ambit of §301 would stultify the 
congressional policy of having the administration of collective 
bargaining contracts accomplished under a uniform body of 
federal substantive law.” Smith v. Evening News Assn., 
371 U. S. 195, 200 (1962).

Of course, not every dispute concerning employment, or 
tangentially involving a provision of a collective-bargaining 
agreement, is pre-empted by §301 or other provisions of 
the federal labor law. Section 301 on its face says nothing 
about the substance of what private parties may agree to in a 
labor contract. Nor is there any suggestion that Congress, 
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in adopting §301, wished to give the substantive provisions 
of private agreements the force of federal law, ousting 
any inconsistent state regulation.6 Such a rule of law would 
delegate to unions and unionized employers the power to ex-
empt themselves from whatever state labor standards they 
disfavored. Clearly, §301 does not grant the parties to 
a collective-bargaining agreement the ability to contract 
for what is illegal under state law. In extending the pre-
emptive effect of § 301 beyond suits for breach of contract, 
it would be inconsistent with congressional intent under that 
section to pre-empt state rules that proscribe conduct, or 
establish rights and obligations, independent of a labor 
contract.7

6 This is not to suggest that courts may not need to consider other 
factors in determining whether a state rule is pre-empted by §7 or §8 
of the NLR A. See Cox, Recent Developments in Federal Labor Law Pre-
emption, 41 Ohio St. L. J. 277, 294-300 (1980). The NLRA pre-empts 
state laws that “ ‘upset the balance of power between labor and manage-
ment expressed in our national labor policy.’” Machinists v. Wisconsin 
Employment Relations Comm’n, 427 U. S. 132,146 (1976), quoting Team-
sters v. Morton, 377 U. S. 252, 260 (1964). See New York Telephone Co. 
v. New York Labor Dept., 440 U. S. 519 (1979). Thus pre-emption under 
§ 7 or § 8 involves considerations related to but distinct from those at issue 
here. Nor do we need to discuss the different kinds of questions posed 
by pre-emption necessary to protect the jurisdiction of the National Labor 
Relations Board. See Teamsters v. Lucas Flour Co., 369 U. S. 95, 101, 
n. 9 (1962).

The parties have not briefed the question whether this tort suit would 
be pre-empted by the Employee Retirement Income Security Act of 1974, 
88 Stat. 829, as amended, 29 U. S. C. § 1001 et seq. Because we hold 
that this claim is pre-empted under §301, there is no occasion to ad-
dress the separate question of pre-emption by ERISA. See 29 U. S. C. 
§ 1144(b)(2)(B).

7 Analogously, in Malone v. White Motor Corp., 435 U. S. 497 (1978), the 
Court rejected the view that a right established in a state pension statute 
was pre-empted by the NLRA simply because the NLRA empowered the 
parties to a collective-bargaining agreement to come to a private agree-
ment about the subject of the state law:

“There is little doubt that under the federal statutes governing labor-
management relations, an employer must bargain about wages, hours, and
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Therefore, state-law rights , and obligations that do not 
exist independently of private agreements, and that as a 
result can be waived or altered by agreement of private 
parties, are pre-empted by those agreements. Cf. Malone 
v. White Motor Corp., 435 U. S., at 504-505 (NLRA pre-
emption).* 8 Our analysis must focus, then, on whether the 
Wisconsin tort action for breach of the duty of good faith 
as applied here confers nonnegotiable state-law rights on 
employers or employees independent of any right established 
by contract, or, instead, whether evaluation of the tort claim 
is inextricably intertwined with consideration of the terms 
of the labor contract. If the state tort law purports to 
define the meaning of the contract relationship, that law is 
pre-empted.

IV
A

The Wisconsin Supreme Court asserted that the tort claim 
is independent of any contract claim.9 While the nature of 

working conditions and that pension benefits are proper subjects of com-
pulsory bargaining. But there is nothing in the NLRA . . . which ex-
pressly forecloses all state regulatory power with respect to those issues, 
such as pension plans, that may be the subject of collective bargaining.” 
Id., at 504-505.

8 In Alexander v. Gardner-Denver Co., 415 U. S. 36 (1974), the Court 
found that the NLRA conferred rights “on employees collectively to foster 
the processes of bargaining,” id., at 51, and distinguished such rights 
which could be waived by contract between the parties, on the one hand, 
from an individual’s substantive right derived from an independent body of 
law that could not be avoided by a contractual agreement, on the other.

9116 Wis. 2d, at 565, 342 N. W. 2d, at 702. The Wisconsin court alter-
natively suggested that the tort claim was not pre-empted because the ex-
istence of a breach of contract, if relevant, “would constitute only a minor 
aspect of the controversy.” Id., at 570, 342 N. W. 2d, at 705. The court 
then applied the labor law pre-emption doctrine established in San Diego 
Building Trades Council v. Gannon, 359 U. S. 236 (1959), and concluded 
that since only minor aspects of the controversy were within the jurisdic-
tion of the NLRB, Gannon pre-emption did not apply. 116 Wis. 2d, at 
570-571, 342 N. W. 2d, at 705. The court’s pre-emption discussion thus 
concerned whether the tort claim should be pre-empted in order to protect



214 OCTOBER TERM, 1984

Opinion of the Court 471 U. S.

the state tort is a matter of state law, the question whether 
the Wisconsin tort is sufficiently independent of federal 
contract interpretation to avoid pre-emption is, of course, 
a question of federal law. Though the Wisconsin court held 
that the “specific violation of the labor contract, if there was 
one, is irrelevant to the issue of whether the defendants exer-
cised bad faith in the manner in which they handled Lueck’s 
claim,” 116 Wis. 2d, at 566, 342 N. W. 2d, at 703, upon analy-
sis it appears that the court based this statement not solely 
on its unassailable understanding of the state tort, but also on 
assumptions about the scope of the contract provision which 
it had no authority to make under state law.

The Wisconsin court attempted to demonstrate, by a prof-
fered example, the way in which a bad-faith tort claim could 
be unrelated to any contract claim. It noted that an insurer 
ultimately could pay a claim as required under a contract, but 
still cause injury through “unreasonably delaying payment” 
of the claim. Id., at 574, 342 N. W. 2d, at 707. In such 
a situation, the court reasoned, the state tort claim would 
be adjudicated without reaching questions of contract inter-
pretation. Ibid. The court evidently assumed that the 
only obligations the parties assumed by contract are those 
expressly recited in the agreement, in this case the right 
to receive benefit payments for nonoccupational injuries.

the NLRB’s primary jurisdiction over unfair labor practice charges.
In addressing only the question of the necessity of protecting the Board’s 

jurisdiction, the court “confuse[d] pre-emption which is based on actual 
federal protection of the conduct at issue from that which is based on the 
primary jurisdiction of the National Labor Relations Board.” Brown v. 
Hotel and Restaurant Employees, 468 U. S., at 502. So-called Garmon 
pre-emption involves protecting the primary jurisdiction of the NLRB, and 
requires a balancing of state and federal interests. The present tort suit 
would allow the State to provide a rule of decision where Congress has 
mandated that federal law should govern. In this situation the balancing 
of state and federal interests required by Garmon pre-emption is irrele-
vant, since Congress, acting within its power under the Commerce Clause, 
has provided that federal law must prevail. 468 U. S., at 502-503.
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Thus, the court reasoned, the. good-faith behavior mandated 
in the labor agreement was independent of the good-faith 
behavior required by state insurance law because “[g]ood 
faith in the labor agreement context means [only] that parties 
must abide by the specific terms of the labor agreement.” 
Id., at 569, 342 N. W. 2d, at 704.

If this is all there is to the independence of the state tort 
action, that independence does not suffice to avoid the pre-
emptive effect of § 301. The assumption that the labor con-
tract creates no implied rights is not one that state law may 
make. Rather, it is a question of federal contract inter-
pretation whether there was an obligation under this labor 
contract to provide the payments in a timely manner, and, 
if so, whether Allis-Chalmers’ conduct breached that implied 
contract provision.

The Wisconsin court’s assumption that the parties con-
tracted only for the payment of insurance benefits, and that 
questions about the manner in which the payments were 
made are outside the contract is, moreover, highly suspect.10 
There is no reason to assume that the labor contract as inter-
preted by the arbitrator would not provide such relief. On 
its face, the agreement allows the Joint Plant Insurance 
Committee to resolve disputes involving “any insurance- 
related issues that may arise” (emphasis added), App. 43, 
and hardly suggests that only disputes involving the right to 
receive benefits were addressed in the contract. And if the 
arbitrator ruled that the labor agreement did not provide 

“This assumption also was relied on by respondent’s counsel during oral 
argument. Thus, counsel acknowledged that if the contract allowed the 
arbitrator to provide relief for bad-faith payment of benefits, respondent 
would have been required to make use of the arbitration procedure and the 
federal law of contracts to obtain relief. Tr. of Oral Arg. 25. Counsel 
argued that, under state law, respondent was entitled to recover in tort 
only because “I’m going for something that . . . the contract does not 
provide for. The contract provides for payment of disability benefits. 
That’s it. . . . [I]f the insurance company continued to sporadically make 
payments, Mr. Lueck wouldn’t be able to do anything under the contract 
because he wouldn’t have a grievance.” Id., at 35.
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such relief expressly or by implication, that too should end 
the dispute, for under Wisconsin law there is nothing that 
suggests that it is not within the power of the parties to 
determine what would constitute “reasonable” performance 
of their obligations under an insurance contract. In sum, the 
Wisconsin court’s statement that the tort was independent 
from a contract claim apparently was intended to mean no 
more than that the implied duty to act in good faith is dif-
ferent from the explicit contractual duty to pay. Since the 
extent of either duty ultimately depends upon the terms of 
the agreement between the parties, both ate tightly bound 
with questions of contract interpretation that must be left 
to federal law.

B
The conclusion that the Wisconsin court meant by “inde-

pendent” that the tort is unrelated to an explicit provision 
of the contract is buttressed by analysis of the genesis and 
operation of the state tort. Under Wisconsin law, the tort 
intrinsically relates to the nature and existence of the con-
tract. Hilker v. Western Automobile Ins. Co., 204 Wis. 1, 
13-16, 235 N. W. 413, 414-415 (1931). Thus the tort exists 
for breach of a “duty devolv[ed] upon the insurer by reason-
able implication from the express terms of the contract,” the 
scope of which, crucially, is “ascertained from a consideration 
of the contract itself.” Id., at 16, 235 N. W., at 415. In 
Hilker, the court specifically noted:

“Generally speaking, good faith means being faithful to 
one’s duty or obligation; bad faith means being recreant 
thereto. In order to understand what is meant by bad 
faith a comprehension of one’s duty is generally neces-
sary, and we have concluded that we can best indicate 
the circumstances under which the insurer may become 
liable to the insured ... by giving with some particular-
ity our conception of the duty which the written contract 
of insurance imposes upon the carrier.” Id., at 13, 235 
N. W., at 414.
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The duties imposed and rights established through the 
state tort thus derive from the rights and obligations estab-
lished by the contract. In Anderson v. Continental Ins. 
Co., 85 Wis. 2d 675, 689, 271 N. W. 2d 368, 375-376 (1978), 
which established that in Wisconsin an insured may assert a 
cause of action in tort against an insurer for the bad-faith 
refusal to honor the insured’s claim, the court stated that 
the tort duty was derived from the implied covenant of good 
faith and fair dealing found in every contract. It relied for 
that proposition on the Restatement (Second) of Contracts 
§205 (1981), as well as on the adoption of the Restatement’s 
position in Gruenberg v. Aetna Ins. Co., 9 Cal. 3d 566, 575, 
510 P. 2d 1032, 1038 (1973). The Gruenberg court explicitly 
stated that the breach sounded in both tort and contract, and 
there is no indication in Wisconsin law that the tort is any-
thing more than a way to plead a certain kind of contract 
violation in tort in order to recover exemplary damages not 
otherwise available under Wisconsin law. Anderson v. Con-
tinental Ins. Co., 85 Wis. 2d, at 686-687, 271 N. W. 2d, at 
374.11 Therefore, under Wisconsin law it appears that the 
parties to an insurance contract are free to bargain about 
what “reasonable” performance of their contract obligation 
entails. That being so, this tort claim is firmly rooted in the 
expectations of the parties that must be evaluated by federal 
contract law.

11 See also Kranzush v. Badger State Mutual Casualty Co., 103 Wis. 2d 
56, 64, 307 N. W. 2d 256, 261 (1981) (“The insured’s right to be treated 
fairly... is rooted in the contract of insurance to which he and the insurer 
are parties”). Given the tort’s genesis in contract law, this result is not 
surprising. “Good faith performance or enforcement of a contract em-
phasizes faithfulness to an agreed common purpose and consistency with 
the justified expectations of the other party.” Restatement (Second) 
of Contracts §205, Comment a, p. 100 (1981). Questions of good-faith 
performance thus necessarily are related to the application of terms of 
the contractual agreement.

We pass no judgment on whether an independent, nonnegotiable, state- 
imposed duty which does not create similar problems of contract interpre-
tation would be pre-empted under similar circumstances.
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Because the right asserted not only derives from the con-
tract, but is defined by the contractual obligation of good 
faith, any attempt to assess liability here inevitably will 
involve contract interpretation. The parties’ agreement as 
to the manner in which a benefit claim would be handled 
will necessarily be relevant to any allegation that the claim 
was handled in a dilatory manner. Similarly, the question 
whether Allis-Chalmers required Lueck to be examined by 
an inordinate number of physicians evidently depends in part 
upon the parties’ understanding concerning the medical evi-
dence required to support a benefit claim.12 These questions 
of contract interpretation, therefore, underlie any finding of 
tort liability, regardless of the fact that the state court may 
choose to define the tort as “independent” of any contract 
question.13 * is Congress has mandated that federal law govern

12 Here, for example, record evidence suggests that Allis-Chalmers, 
which ultimately was responsible for the benefit payments, and Aetna, 
which made the payments to claimants, had developed a complex system 
of overlapping procedures to determine continuing eligibility to receive 
benefits. The manner in which claims were verified by physicians, and 
the procedures for canceling benefits, were also apparently established 
through the practice of the parties. See Deposition of Karen Smaglik 
17-23, 28-30; Deposition of A. J. Abplanalp 5-15. Had this case gone to 
trial, a central factual question would have been whether the manner in 
which Lueck’s claim was processed and verified had departed substantially 
from the standard manner of processing such claims under the contract. 
That question, of course, necessarily involves contract interpretation.

13 Prior Wisconsin cases had stated that the existence of a breach of 
contract cannot be irrelevant to the existence of a tortious breach of duty
created by the contract. In the principal Wisconsin case, the court deter-
mined that there must be a breach of contract which is not even “fairly 
debatable” before a tort claim could be made. Anderson v. Continental 
Ins. Co., 85 Wis. 2d 675, 691, 271 N. W. 2d 368, 376 (1978). If a claim
is denied in the “absence of a reasonable basis” and with “knowledge or 
reckless disregard of a reasonable basis,” the denial is actionable in tort. 
Id., at 693, 271 N. W. 2d, at 377.

Even if the Wisconsin Supreme Court in Lueck announced a change in 
the nature of the tort, the derivation of the tort in contract law would still
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the meaning given contract terms. Since the state tort pur-
ports to give life to these terms in a different environment, it 
is pre-empted.

C
A final reason for holding that Congress intended § 301 to 

pre-empt this kind of derivative tort claim is that only that 
result preserves the central role of arbitration in our “system 
of industrial self-government.” Steelworkers v. Warrior & 
Gulf Navigation Co., 363 U. S. 574, 581 (1960). If respond-
ent had brought a contract claim under § 301, he would have 
had to attempt to take the claim through the arbitration pro-
cedure established in the collective-bargaining agreement be-
fore bringing suit in court. Perhaps the most harmful aspect 
of the Wisconsin decision is that it would allow essentially the 
same suit to be brought directly in state court without first 
exhausting the grievance procedures established in the bar-
gaining agreement. The need to preserve the effectiveness 
of arbitration was one of the central reasons that underlay 
the Court’s holding in Lucas Flour. See 369 U. S., at 105. 
The parties here have agreed that a neutral arbitrator will be 
responsible, in the first instance, for interpreting the mean-
ing of their contract. Unless this suit is pre-empted, their 
federal right to decide who is to resolve contract disputes will 
be lost.

Since nearly any alleged willful breach of contract can be 
restated as a tort claim for breach of a good-faith obligation 
under a contract, the arbitrator’s role in every case could be 
bypassed easily if §301 is not understood to pre-empt such 
claims. Claims involving vacation or overtime pay, work 
assignment, unfair discharge—in short, the whole range of 
disputes traditionally resolved through arbitration—could be 

require a court to evaluate the nature of the contractual relationship in 
order to assess liability. For purposes of federal labor law, the tort is not 
sufficiently independent of questions of contract interpretation to avoid the 
pre-emptive effect of § 301.
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brought in the first instance in state court by a complaint 
in tort rather than in contract. A rule that permitted an 
individual to sidestep available grievance procedures would 
cause arbitration to lose most of its effectiveness, Republic 
Steel Corp. v. Maddox, 379 U. S. 650, 653 (1965), as well as 
eviscerate a central tenet of federal labor-contract law under 
§301 that it is the arbitrator, not the court, who has the 
responsibility to interpret the labor contract in the first 
instance.

V
The right that Lueck asserts is rooted in contract, and 

the bad-faith claim he brings could have been pleaded as 
a contract claim under §301. Unless federal law governs 
that claim, the meaning of the health and disability-benefit 
provisions of the labor agreement would be subject to vary-
ing interpretations, and the congressional goal of a unified 
federal body of labor-contract law would be subverted. The 
requirements of § 301 as understood in Lucas Flour cannot 
vary with the name appended to a particular cause of action.

It is perhaps worth emphasizing the narrow focus of the 
conclusion we reach today. We pass no judgment on whether 
this suit also would have been pre-empted by other federal 
laws governing employment or benefit plans. Nor do we 
hold that every state-law suit asserting a right that relates 
in some way to a provision in a collective-bargaining agree-
ment, or more generally to the parties to such an agreement, 
necessarily is pre-empted by §301. The full scope of the 
pre-emptive effect of federal labor-contract law remains to be 
fleshed out on a case-by-case basis. We do hold that when 
resolution of a state-law claim is substantially dependent 
upon analysis of the terms of an agreement made between 
the parties in a labor contract, that claim must either be 
treated as a §301 claim, see Avco Corp. v. Aero Lodge 735, 
390 U. S. 557 (1968), or dismissed as pre-empted by federal 
labor-contract law. This complaint should have been dis-
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missed for failure to make use of the grievance procedure 
established in the collective-bargaining agreement, Repub-
lic Steel Corp. v. Maddox, 379 U. S., at 652, or dismissed 
as pre-empted by §301. The judgment of the Wisconsin 
Supreme Court therefore is reversed.

It is so ordered.

Just ice  Powell  took no part in the consideration or 
decision of this case.
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HUNTER et  al . v. UNDERWOOD ET AL.

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR 
THE ELEVENTH CIRCUIT

No. 84-76. Argued February 26, 1985—Decided April 16, 1985

Article VIII, § 182, of the Alabama Constitution of 1901 provides for 
the disenfranchisement of persons convicted of certain enumerated felo-
nies and misdemeanors, including “any . . . crime involving moral 
turpitude.” Appellees, one of whom is black and the other white, were 
disenfranchised by County Registrars under § 182 because each had 
been convicted of the misdemeanor of presenting a worthless check, 
determined by the Registrars to be a crime involving moral turpitude. 
Appellees brought an action in Federal District Court for declaratory 
and injunctive relief. The case was tried on a claim, inter alia, that 
the misdemeanors encompassed within § 182 were intentionally adopted 
to disenfranchise blacks on account of race and that their inclusion 
in § 182 has had the intended effect. The District Court found that 
disenfranchisement of blacks was a major purpose for the Convention at 
which the Alabama Constitution of 1901 was adopted, but that there 
was no showing that § 182 was based upon racism, and that proof of an 
impermissible motive for § 182 would not warrant its invalidation in face 
of the permissible motive of disenfranchising those convicted of crimes. 
The Court of Appeals reversed, holding that under the evidence dis-
criminatory intent was a motivating factor in adopting § 182, that there 
could be no finding of a permissible intent, that accordingly it would 
not have been adopted in the absence of the racially discriminatory moti-
vation, and that the section as applied to misdemeanants violated the 
Fourteenth Amendment. The court also implicitly found the evidence 
of discriminatory impact indisputable.

Held: Section 182 violates the Equal Protection Clause of the Fourteenth 
Amendment. Arlington Heights v. Metropolitan Housing Development 
Corp., 429 U. S. 252. That § 182 may have been adopted to discriminate 
against poor whites as well as against blacks would not render nugatory 
the purpose to discriminate against blacks, it being clear that the latter 
was a “but-for” motivation for adopting § 182. There is no evidence that 
the disenfranchisement of those convicted of crimes involving moral 
turpitude was a motivating purpose of the 1901 Convention. Events 
occurring since § 182 was adopted cannot validate the section. Nor 
can the Tenth Amendment save legislation prohibited by the Fourteenth 
Amendment. And the implicit authorization in § 2 of the Fourteenth
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Amendment to deny the vote to citizens “for participation in rebellion, or 
other crime,” does not except § 182 from the operation of the Equal 
Protection Clause. Pp. 227-233.

730 F. 2d 614, affirmed.

Reh nq ui st , J., delivered the opinion of the Court, in which all other 
Members joined, except Pow el l , J., who took no part in the consideration 
or decision of the case.

James S. Ward, Special Assistant Attorney of Alabama, 
argued the cause and filed a brief for appellants.

Edward Still argued the cause for appellees. With him 
on the brief were Neil Bradley, Laughlin McDonald, and 
Christopher Coates .t

Justi ce  Rehn qu ist  delivered the opinion of the Court.
We are required in this case to decide the constitutionality 

of Art. VIII, §182, of the Alabama Constitution of 1901, 
which provides for the disenfranchisement of persons con-
victed of, among other offenses, “any crime . . . involving 
moral turpitude.”* * Appellees Carmen Edwards, a black, 

tBriefs of amici curiae urging affirmance were filed for the National 
Association for the Advancement of Colored People et al. by Samuel 
Rabinove and Richard T. Foltin; and for NAACP Legal Defense and 
Educational Fund, Inc. by Julius Chambers and Lani Guinier.

*Section 182 of the Alabama Constitution of 1901 provides:
“The following persons shall be disqualified both from registering, and 

from voting, namely:
“All idiots and insane persons; those who shall by reason of conviction of 

crime be disqualified from voting at the time of the ratification of this 
Constitution; those who shall be convicted of treason, murder, arson, 
embezzlement, malfeasance in office, larceny, receiving stolen property, 
obtaining property or money under false pretenses, perjury, subornation 
of perjury, robbery, assault with intent to rob, burglary, forgery, bribery, 
assault and battery on the wife, bigamy, living in adultery, sodomy, incest, 
rape, miscegenation, crime against nature, or any crime punishable by 
imprisonment in the penitentiary, or of any infamous crime or crime involv-
ing moral turpitude; also, any person who shall be convicted as a vagrant or 
tramp, or of selling or offering to sell his vote or the vote of another, or of 
buying or offering to buy the vote of another, or of making or offering to 
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and Victor Underwood, a white, have been blocked from the 
voter rolls pursuant to §182 by the Boards of Registrars 
for Montgomery and Jefferson Counties, respectively, be-
cause they each have been convicted of presenting a worthless 
check. In determining that the misdemeanor of presenting a 
worthless check is a crime involving moral turpitude, the Reg-
istrars relied on opinions of the Alabama Attorney General.

Edwards and Underwood sued the Montgomery and Jef-
ferson Boards of Registrars under 42 U. S. C. §§ 1981 and 
1983 for a declaration invalidating § 182 as applied to persons 
convicted of crimes not punishable by imprisonment in the 
state penitentiary (misdemeanors) and an injunction against 
its future application to such persons. After extensive pro-
ceedings not relevant here, the District Court certified 
a plaintiff class of persons who have been purged from the 
voting rolls or barred from registering to vote in Alabama 
solely because of a misdemeanor conviction and a defend-
ant class of all members of the 67 Alabama County Boards 
of Registrars. The case proceeded to trial on two causes 
of action, including a claim that the misdemeanors encom-
passed within § 182 were intentionally adopted to disenfran-
chise blacks on account of their race and that their inclusion 
in § 182 has had the intended effect. For the purposes of this 
claim, the District Court treated appellee Edwards as the 
representative of a subclass of black members of the plaintiff 
class.

In a memorandum opinion, the District Court found that 
disenfranchisement of blacks was a major purpose for the 
convention at which the Alabama Constitution of 1901 was 
adopted, but that there had not been a showing that “the 
provisions disenfranchising those convicted of crimes [were] 
based upon the racism present at the constitutional conven-
tion.” The court also reasoned that under this Court’s deci-

make a false return in any election by the people or in any primary election 
to procure the nomination or election of any person to any office, or of sub-
orning any witness or registrar to secure the registration of any person as 
an elector.”
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sion in Palmer v. Thompson, 403 U. S. 217 (1971), proof of 
an impermissible motive for the provision would not warrant 
its invalidation in face of the permissible motive of “govern-
ing exercise of the franchise by those convicted of crimes,” 
which the court apparently found evident on the face of § 182. 
App. E to Juris. Statement E-5—E-7.

On appeal, the Court of Appeals for the Eleventh Circuit 
reversed. 730 F. 2d 614 (1984). It held that the proper 
approach to the Fourteenth Amendment discrimination claim 
was established in Arlington Heights v. Metropolitan Hous-
ing Development Corp., 429 U. S. 252, 270, and n. 21 (1977), 
and Mt. Healthy City Board of Education v. Doyle, 429 
U. S. 274, 287 (1977):

“To establish a violation of the fourteenth amendment in 
the face of mixed motives, plaintiffs must prove by a 
preponderance of the evidence that racial discrimination 
was a substantial or motivating factor in the adoption of 
section 182. They shall then prevail unless the regis-
trars prove by a preponderance of the evidence that the 
same decision would have resulted had the impermissible 
purpose not been considered.” 730 F. 2d, at 617.

Following this approach, the court first determined that the 
District Court’s finding of a lack of discriminatory intent in 
the adoption of §182 was clearly erroneous. After thor-
oughly reviewing the evidence, the court found that discrimi-
natory intent was a motivating factor. It next determined 
from the evidence that there could be no finding that there 
was a competing permissible intent for the enactment of 
§ 182. Accordingly, it concluded that § 182 would not have 
been enacted in absence of the racially discriminatory motiva-
tion, and it held that the section as applied to misdemeanants 
violated the Fourteenth Amendment. It directed the Dis-
trict Court to issue an injunction ordering appellants to reg-
ister on the voter rolls members of the plaintiff class who 
so request and who otherwise qualify. We noted probable 
jurisdiction, 469 U. S. 878 (1984), and we affirm.
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The predecessor to §182 was Art. VIII, §3, of the Ala-
bama Constitution of 1875, which denied persons “convicted 
of treason, embezzlement of public funds, malfeasance in of-
fice, larceny, bribery, or other crime punishable by imprison-
ment in the penitentiary” the right to register, vote or hold 
public office. These offenses were largely, if not entirely, 
felonies. The drafters of § 182, which was adopted by the 
1901 convention, expanded the list of enumerated crimes 
substantially to include the following:

“treason, murder, arson, embezzlement, malfeasance 
in office, larceny, receiving stolen property, obtaining 
property or money under false pretenses, perjury, sub-
ornation of perjury, robbery, assault with intent to rob, 
burglary, forgery, bribery, assault and battery on the 
wife, bigamy, living in adultery, sodomy, incest, rape, 
miscegenation, [and] crime against nature.”

The drafters retained the general felony provision—“any 
crime punishable by imprisonment in the penitentiary”—but 
also added a new catchall provision covering “any . . . crime 
involving moral turpitude.” This latter phrase is not de-
fined, but it was subsequently interpreted by the Alabama 
Supreme Court to mean an act that is “‘immoral in itself, 
regardless of the fact whether it is punishable by law. The 
doing of the act itself, and not its prohibition by statute fixes, 
the moral turpitude.’” Pippin v. State, 197 Ala. 613, 616, 73 
So. 340, 342 (1916) (quoting Fort v. Brinkley, 87 Ark. 400, 
112 S. W. 1084 (1908)).

The enumerated crimes contain within them many mis-
demeanors. If a specific crime does not fall within one of 
the enumerated offenses, the Alabama Boards of Registrars 
consult Alabama case law or, in absence of a court prece-
dent, opinions of the Alabama Attorney General to determine 
whether it is covered by § 182. 730 F. 2d, at 616, n. 2. Var-
ious minor nonfelony offenses such as presenting a worthless 
check and petty larceny fall within the sweep of § 182, while 
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more serious nonfelony offenses such as second-degree man-
slaughter, assault on a police officer, mailing pornography, 
and aiding the escape of a misdemeanant do not because they 
are neither enumerated in § 182 nor considered crimes involv-
ing moral turpitude. Id., at 620, n. 13. It is alleged, and 
the Court of Appeals found, that the crimes selected for 
inclusion in § 182 were believed by the delegates to be more 
frequently committed by blacks.

Section 182 on its face is racially neutral, applying equally 
to anyone convicted of one of the enumerated crimes or a 
crime falling within one of the catchall provisions. Appellee 
Edwards nonetheless claims that the provision has had a 
racially discriminatory impact. The District Court made no 
finding on this claim, but the Court of Appeals implicitly 
found the evidence of discriminatory impact indisputable:

“The registrars’ expert estimated that by January 1903 
section 182 had disfranchised approximately ten times as 
many blacks as whites. This disparate effect persists 
today. In Jefferson and Montgomery Counties blacks 
are by even the most modest estimates at least 1.7 times 
as likely as whites to suffer disfranchisement under sec-
tion 182 for the commission of nonprison offenses.” 730 
F. 2d, at 620.

So far as we can tell the impact of the provision has not been 
contested, and we can find no evidence in the record below 
or in the briefs and oral argument in this Court that would 
undermine this finding by the Court of Appeals.

Presented with a neutral state law that produces dispro-
portionate effects along racial lines, the Court of Appeals 
was correct in applying the approach of Arlington Heights 
to determine whether the law violates the Equal Protection 
Clause of the Fourteenth Amendment:

“[O]fficial action will not be held unconstitutional solely 
because it results in a racially disproportionate impact. 
. . . Proof of racially discriminatory intent or purpose 
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is required to show a violation of the Equal Protection 
Clause.” 429 U. S., at 264-265.

See Washington v. Davis, 426 U. S. 229, 239 (1976). Once 
racial discrimination is shown to have been a “substantial” or 
“motivating” factor behind enactment of the law, the burden 
shifts to the law’s defenders to demonstrate that the law 
would have been enacted without this factor. See Mt. 
Healthy, 429 U. S., at 287.

Proving the motivation behind official action is often a 
problematic undertaking. See Rogers v. Lodge, 458 U. S. 
613 (1982). When we move from an examination of a board 
of county commissioners such as was involved in Rogers to 
a body the size of the Alabama Constitutional Convention of 
1901, the difficulties in determining the actual motivations of 
the various legislators that produced a given decision in-
crease. With respect to Congress, the Court said in United 
States v. O’Brien, 391 U. S. 367, 383-384 (1968) (footnote 
omitted):

“Inquiries into congressional motives or purposes are 
a hazardous matter. When the issue is simply the inter-
pretation of legislation, the Court will look to statements 
by legislators for guidance as to the purpose of the legis-
lature, because the benefit to sound decision-making in 
this circumstance is thought sufficient to risk the pos-
sibility of misreading Congress’ purpose. It is entirely 
a different matter when we are asked to void a statute 
that is, under well-settled criteria, constitutional on its 
face, on the basis of what fewer than a handful of Con-
gressmen said about it. What motivates one legislator 
to make a speech about a statute is not necessarily what 
motivates scores of others to enact it, and the stakes are 
sufficiently high for us to eschew guesswork.”

But the sort of difficulties of which the Court spoke in 
O’Brien do not obtain in this case. Although understandably 
no “eyewitnesses” to the 1901 proceedings testified, testi-
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mony and opinions of historians were offered and received 
without objection. These showed that the Alabama Con-
stitutional Convention of 1901 was part of a movement 
that swept the post-Reconstruction South to disenfranchise 
blacks. See S. Hackney, Populism to Progressivism in Ala-
bama 147 (1969); C. Vann Woodward, Origins of the New 
South, 1877-1913, pp. 321-322 (1971). The delegates to the 
all-white convention were not secretive about their purpose. 
John B. Knox, president of the convention, stated in his 
opening address:

“And what is it that we want to do? Why it is within 
the limits imposed by the Federal Constitution, to estab-
lish white supremacy in this State.” 1 Official Pro-
ceedings of the Constitutional Convention of the State 
of Alabama, May 21st, 1901 to September 3rd, 1901, p. 8 
(1940).

Indeed, neither the District Court nor appellants seriously 
dispute the claim that this zeal for white supremacy ran ram-
pant at the convention.

As already noted, the District Court nonetheless found 
that the crimes provision in §182 was not enacted out of 
racial animus, only to have the Court of Appeals set aside this 
finding. In doing so, the Court of Appeals applied the 
clearly-erroneous standard of review required by Federal 
Rule of Civil Procedure 52(a), see Pullman-Standard v. 
Swint, 456 U. S. 273, 287 (1982), but was “left with a firm 
and definite impression of error . . . with respect to the issue 
of intent.” 730 F. 2d, at 620. The evidence of legislative 
intent available to the courts below consisted of the proceed-
ings of the convention, several historical studies, and the 
testimony of two expert historians. Having reviewed this 
evidence, we are persuaded that the Court of Appeals was 
correct in its assessment. That court’s opinion presents a 
thorough analysis of the evidence and demonstrates conclu-
sively that § 182 was enacted with the intent of disenfranchis-
ing blacks. We see little purpose in repeating that factual 
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analysis here. At oral argument in this Court appellants’ 
counsel essentially conceded this point, stating: “I would 
be very blind and naive [to] try to come up and stand before 
this Court and say that race was not a factor in the enactment 
of Section 182; that race did not play a part in the decisions of 
those people who were at the constitutional convention of 
1901 and I won’t do that.” Tr. of Oral Arg. 6.

In their brief to this Court, appellants maintain on the 
basis of their expert’s testimony that the real purpose behind 
§ 182 was to disenfranchise poor whites as well as blacks. 
The Southern Democrats, in their view, sought in this way 
to stem the resurgence of Populism which threatened their 
power:

“Q. The aim of the 1901 Constitution Convention was 
to prevent the resurgence of Populism by disenfranchis-
ing practically all of the blacks and a large number of 
whites; is that not correct?

“A. Yes, sir.
“Q. The idea was to prevent blacks from becoming 

a swing vote and thereby powerful and useful to some 
group of whites such as Republicans?

“A. Yes, sir, that’s correct.
“Q. The phrase that is quite often used in the Conven-

tion is to, on the one hand limit the franchise to [the] 
intelligent and virtuous, and on the other hand to disen-
franchise those [referred] to as ‘corrupt and ignorant,’ or 
sometimes referred to as the ignorant and vicious?

“A. That’s right.
“Q. Was that not interpreted by the people at that 

Constitutional Convention to mean that they wanted to 
disenfranchise practically all of the blacks and disenfran-
chise those people who were lower class whites?

“A. That’s correct.”

“Q. Near the end of the Convention, John Knox did 
make a speech to the Convention in which he summa-
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rized the work of the Convention, and in that speech 
is it not correct that he said that the provisions of the 
Suffrage Article would have a disproportionate impact 
on blacks, but he disputed that that would be [a] viola-
tion of the Fifteenth Amendment?

“A. Yes, sir, that is true. Repeatedly through the 
debates, the delegates say that they are interested in 
disfranchising blacks and not interested in disfranchising 
whites. And in fact, they go out of their way to make 
that point. . . . But the point that I am trying to make 
is that this is really speaking to the galleries, that it is 
attempting to say to the white electorate that must rat-
ify this constitution what it is necessary for that white 
electorate to be convinced of in order to get them to vote 
for it, and not merely echoing what a great many dele-
gates say. . . . [I]n general, the delegates aggressively 
say that they are not interested in disfranchising any 
whites. I think falsely, but that’s what they say.

“Q. So they were simply trying to overplay the extent 
to which they wanted to disenfranchise blacks, but that 
they did desire to disenfranchise practically all of the 
blacks?

“A. Oh, absolutely, certainly.” Cross-examination of 
Dr. J. Mills Thornton, 4 Record 73-74, 80-81.

Even were we to accept this explanation as correct, it hardly 
saves § 182 from invalidity. The explanation concedes both 
that discrimination against blacks, as well as against poor 
whites, was a motivating factor for the provision and that 
§ 182 certainly would not have been adopted by the conven-
tion or ratified by the electorate in the absence of the racially 
discriminatory motivation.

Citing Palmer v. Thompson, 403 U. S., at 224, and Mi-
chael M. v. Superior Court of Sonoma County, 450 U. S. 
464, 472, n. 7 (1981) (plurality opinion), appellants make 
the further argument that the existence of a permissible 
motive for §182, namely, the disenfranchisement of poor 



232 OCTOBER TERM, 1984

Opinion of the Court 471 U. S.

whites, trumps any proof of a parallel impermissible motive. 
Whether or not intentional disenfranchisement of poor whites 
would qualify as a “permissible motive” within the meaning 
of Palmer and Michael M., it is clear that where both imper-
missible racial motivation and racially discriminatory impact 
are demonstrated, Arlington Heights and Mt. Healthy sup-
ply the proper analysis. Under the view that the Court of 
Appeals could properly take of the evidence, an additional 
purpose to discriminate against poor whites would not render 
nugatory the purpose to discriminate against all blacks, and 
it is beyond peradventure that the latter was a “but-fbr” 
motivation for the enactment of § 182.

Appellants contend that the State has a legitimate interest 
in denying the franchise to those convicted of crimes involv-
ing moral turpitude, and that § 182 should be sustained on 
that ground. The Court of Appeals convincingly demon-
strated that such a purpose simply was not a motivating 
factor of the 1901 convention. In addition to the general 
catchall phrase “crimes involving moral turpitude” the suf-
frage committee selected such crimes as vagrancy, living 
in adultery, and wife beating that were thought to be more 
commonly committed by blacks:

“Most of the proposals disqualified persons committing 
any one of a long list of petty as well as serious crimes 
which the Negro, and to a lesser extent the poor whites, 
most often committed. . . . Most of the crimes contained 
in the report of the suffrage committee came from an 
ordinance by John Fielding Bums, a Black Belt planter. 
The crimes he listed were those he had taken cognizance 
of for years in his justice of the peace court in the Burns-
ville district, where nearly all his cases involved Ne-
groes.” M. McMillan, Constitutional Development in 
Alabama, 1798-1901, p. 275, and n. 76 (1955) (quoted in 
testimony by appellees’ expert).

At oral argument in this Court, appellants’ counsel sug-
gested that, regardless of the original purpose of §182, 
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events occurring in the succeéding 80 years had legitimated 
the provision. Some of the more blatantly discriminatory 
selections, such as assault and battery on the wife and mis-
cegenation, have been struck down by the courts, and appel-
lants contend that the remaining crimes—felonies and moral 
turpitude misdemeanors—are acceptable bases for denying 
the franchise. Without deciding whether §182 would be 
valid if enacted today without any impermissible motivation, 
we simply observe that its original enactment was motivated 
by a desire to discriminate against blacks on account of race 
and the section continues to this day to have that effect. As 
such, it violates equal protection under Arlington Heights.

Finally, appellants contend that the State is authorized by 
the Tenth Amendment and § 2 of the Fourteenth Amendment 
to deny the franchise to persons who commit misdemeanors 
involving moral turpitude. For the reasons we have stated, 
the enactment of § 182 violated the Fourteenth Amendment, 
and the Tenth Amendment cannot save legislation prohibited 
by the subsequently enacted Fourteenth Amendment. The 
single remaining question is whether § 182 is excepted from 
the operation of the Equal Protection Clause of § 1 of the 
Fourteenth Amendment by the “other crime” provision of §2 
of that Amendment. Without again considering the implicit 
authorization of §2 to deny the vote to citizens “for par-
ticipation in rebellion, or other crime,” see Richardson v. 
Ramirez, 418 U. S. 24 (1974), we are confident that § 2 was 
not designed to permit the purposeful racial discrimination 
attending the enactment and operation of § 182 which other-
wise violates § 1 of the Fourteenth Amendment. Nothing in 
our opinion in Richardson v. Ramirez, supra, suggests the 
contrary.

The judgment of the Court of Appeals is
Affirmed.

Justic e Powell  took no part in the consideration or 
decision of this case.
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WEBB v. COUNTY BOARD OF EDUCATION OF DYER 
COUNTY, TENNESSEE, et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SIXTH CIRCUIT

No. 83-1360. Argued October 29, 1984—Decided April 17, 1985

After respondent Board of Education of Dyer County, Tennessee, termi-
nated petitioner’s employment as a schoolteacher in 1974, he retained 
counsel to represent him in administrative proceedings before the Board. 
Petitioner contended, inter alia, that his discharge was racially moti-
vated and that his constitutional rights had been violated. In 1978, the 
Board ultimately decided to adhere to its decision. In 1979, petitioner 
instituted this action in Federal District Court, seeking relief under 
various civil rights statutes, including 42 U. S. C. § 1983. The case 
was subsequently settled in 1981 by the entry of a consent order award-
ing petitioner damages and other relief, and reserving the matter of an 
award of attorney’s fees for future resolution by the parties or by the 
court. After negotiations proved unsuccessful, petitioner filed a motion 
for an award of fees under the Civil Rights Attorney’s Fees Awards Act 
of 1976, 42 U. S. C. § 1988, which provides that “[i]n any action or pro-
ceeding to enforce” certain statutes, including § 1983, “the court, in its 
discretion, may allow the prevailing party ... a reasonable attorney’s 
fee as part of the costs.” The District Court awarded a fee, but rejected 
petitioner’s contention that it should cover services performed by coun-
sel in the administrative proceedings. The Court of Appeals affirmed.

Held:
1. Petitioner is not entitled to a fee award for counsel’s services dur-

ing the Board hearings on the theory that they were “proceeding[s] to 
enforce” § 1983 within the meaning of § 1988. The reasoning in New 
York Gaslight Club, Inc. v. Carey, 447 U. S. 54—which held that a 
provision of Title VII of the Civil Rights Act of 1964 authorized fees for 
counsel’s work performed pursuing a state administrative remedy—is 
not applicable since the statute involved in Carey expressly required the 
claimaint to pursue state administrative remedies before commencing 
proceedings in a federal forum, whereas there is no comparable require-
ment in § 1983. Cf. Smith v. Robinson, 468 U. S. 992. The Board 
proceedings here simply do not have the same integral function under 
§ 1983 that state administrative proceedings have under Title VII. 
Pp. 240-241.
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2. Nor is petitioner entitled to recover on the theory that the time 
spent by counsel in the Board proceedings was “reasonably expended” in 
preparation for the court action and therefore compensable under the 
rationale of Hensley v. Eckerhart, 461 U. S. 424. The Court in Hensley 
emphasized that the amount to be awarded under § 1988 necessarily 
depends on the facts of each case, and that the exercise of discretion by 
the district court must be respected. The time that is compensable 
under § 1988 is that “reasonably expended on the litigation.” Id., at 433 
(emphasis added). In this case, there is no difficulty in identifying the 
dividing line between the administrative proceedings and the judicial 
proceeding. Petitioner did not suggest that any discrete portion of the 
work product from the administrative proceedings was work that was 
both useful and of a type ordinarily necessary to advance the civil rights 
litigation to the stage it reached before settlement. Thus the District 
Court’s decision to deny any fees for time spent between 1974 and 1979 
pursuing optional administrative remedies was well within the range of 
reasonable discretion. Pp. 241-244.

715 F. 2d 254, affirmed.

Stev ens , J., delivered the opinion of the Court, in which Bur ge r , 
C. J., and Whi te , Pow el l , Reh nqu ist , and O’Con no r , JJ., joined. 
Bre nn an , J., filed an opinion concurring in part and dissenting in part, in 
which Bla ck mun , J., joined, post, p. 244. Mar sha ll , J., took no part in 
the consideration or decision of the case.

Charles Stephen Ralston argued the cause for petitioner. 
With him on the briefs were Jack Greenberg, Julius LeVonne 
Chambers, Deborah Fins, Gail J. Wright, and Richard H. 
Dinkins.

S. Russell Headrick argued the cause for respondents. 
With him on the briefs was Thomas R. Prewitt, Sr*

Justi ce  Steve ns  delivered the opinion of the Court.
The Civil Rights Attorney’s Fees Awards Act of 1976, 90 

Stat. 2641, 42 U. S. C. § 1988, authorizes a court to award 
a reasonable attorney’s fee to the prevailing party in “any 
action or proceeding” to enforce certain statutes, including

^Robert E. Williams and Douglas S. McDowell filed a brief for the 
Equal Employment Advisory Council as amicus curiae urging affirmance.
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42 U. S. C. § 1983.1 Petitioner was represented by counsel 
in local administrative proceedings and in a subsequent § 1983 
action challenging the termination of his employment as a 
public school teacher. He ultimately prevailed and was 
awarded attorney’s fees for the time his lawyer spent on the 
judicial proceedings, but denied fees for the time spent in 
proceedings before the local School Board. The question 
presented is whether the District Court correctly excluded 
the time spent pursuing optional administrative proceedings 
from the calculation of a “reasonable fee” for the prevailing 
party.

In the spring of 1974 respondent Dyer County Board of 
Education, terminated the employment of petitioner, who 
was a black elementary school teacher with tenure. Peti-
tioner retained counsel to assist him in demonstrating that 
his discharge was unjustified and to obtain appropriate 
relief.

A Tennessee statute provides that public school teachers 
may only be dismissed for specific causes, and guarantees a 
hearing on charges warranting dismissal.1 2 Petitioner sought 
and eventually obtained a series of hearings before the Board 
at which his counsel presented testimony supporting his 
claim that the dismissal was unjustified. Because the Board 
had not provided him with written charges or a preter-
mination hearing, and because there was reason to believe

1 In relevant part, § 1988 provides:
“In any action or proceeding to enforce a provision of §§ 1981, 1982, 1983, 
1985 and 1986 of this title, title IX of Public Law 92-318, or title VI of the 
Civil Rights Act of 1964, the court, in its discretion, may allow the prevail-
ing party, other than the United States, a reasonable attorney’s fee as part 
of the costs.”

2 Tenn. Code Ann. §49-5-511(a) (1983) (“No teacher shall be dismissed 
. . . except as provided in this part. . . . The causes for which a teacher 
may be dismissed are as follows: incompetence, inefficiency, neglect 
of duty, unprofessional conduct, and insubordination”); §49-5-512 (“A 
teacher, having received notice of charges against him, may . . . demand 
a hearing before the board”).
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that the Board’s action was racially motivated,3 petitioner 
also claimed that his constitutional rights had been violated. 
Negotiations with the Board continued until the summer of 
1978 when the Board finally decided to adhere to its decision 
to dismiss the petitioner.

On August 13, 1979, the petitioner commenced this action 
in the United States District for the Western District of 
Tennessee. He alleged that the Board action was uncon-
stitutional and that various civil rights statutes, 42 U. S. C. 
§§ 1981, 1982, 1983, 1985, afforded him a basis for monetary 
and equitable relief against the respondent Board and various 
individual defendants associated with his dismissal.4 The 
respondents filed an answer to the complaint, a motion to 
dismiss or for summary judgment, and certain discovery 
requests to which the petitioner responded. App. 21-29, 48. 
In March 1981, the petitioner filed with the District Court 
a partial record of the administrative proceedings. Id., 
at 30-31.

On October 14, 1981, the case was settled by the entry of 
a consent order awarding the petitioner $15,400 in damages 
and dismissing the action with prejudice.5 6 Under the con-
sent decree, the Board also agreed to reinstate the petitioner 
and treat him as having resigned on the day of dismissal. 
Adverse comments were to be removed from his employment 
file. The matter of an award of attorney’s fees was reserved 
for future resolution by the parties or by the court.

3 The petitioner contended that he had been discharged, in part, because 
of the complaints of white parents about his administration of corporal 
punishment to their children. He claimed that no other teacher in Dyer 
County engaging in such activities had ever been reprimanded, and that he 
had been singled out for punishment because of his race. App. 8-9.

4 Specifically, the petitioner sought reinstatement, backpay, and $1 mil-
lion in damages. On behalf of a class consisting of all black teachers and 
black applicants for teaching positions, the petitioner also sought monetary 
and equitable relief against the Board’s allegedly discriminatory employ-
ment practices. Id., at 14-17.

6 Id., at 32-34.
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During subsequent negotiations, the Board conceded that 
the petitioner was a “prevailing party” entitled to an award 
of attorney’s fees, but the parties could not agree on the 
amount of the award. After the negotiations proved unsuc-
cessful, petitioner filed a motion for an award of fees under 
42 U. S. C. § 1988. The motion was supported by an affi-
davit containing an itemized description of the time spent 
by the petitioner’s counsel on the matter from April 5, 1974, 
through September 11, 1981.6 The affidavit also set forth 
the attorney’s professional qualifications and his regular 
charges during the period involved.6 7 The petitioner re-
quested a total fee of $21,165, based on an hourly rate of $120 
and including an upward adjustment of 25% “in light of the 
peculiar difficulties involved in this particular kind of case 
and the unusual nature of the hours involved in the Board 
proceedings.” App. 56.

Respondents, on the other hand, took the position that a 
reasonable fee would not exceed $5,000. They objected to 
the hourly rate,8 to certain miscellaneous, unrecorded hours, 
and to the request for an upward adjustment of 25%. In

6Id., at 39-55. The time schedule submitted by the petitioner was a 
reconstruction of the hours his counsel spent on the matter. Tr. of Fee 
Hearing 10. Contemporaneously recorded time sheets are the preferred 
practice. See Hensley v. Eckerhart, 461 U. S. 424, 441 (1983) (Bur ge r , 
C. J., concurring). The schedule detailed a “total” of 141.1 hours of which 
82.8 hours are specifically attributable to the administrative proceedings 
which finally terminated in August 1978. The balance of 58.3 hours has 
been treated by the parties and the courts below as having been spent in 
connection with the action in federal court.

7 Counsel’s affidavit stated his regular hourly charges for routine com-
mercial work were $60 in 1974-1976, $90 in 1977-1979, $105 in 1980, and 
$120 in 1981. App. 55. Two expert witnesses testified for the petitioner 
that the request of $120 per hour for 141.1 hours was reasonable. Tr. of 
Fee Hearing 3-23, 30-46.

8 The respondent’s three experts offered varying opinions on the reason-
able hourly fee which was said to be between $50 and $100 for the adminis-
trative hearings and between $60 and $100 for the court proceedings. See 
App. 63-72; Tr. of Fee Hearing 108-114.
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addition, the respondents contended that the petitioner was 
not entitled to receive a fee for services performed by counsel 
in the administrative proceedings.

The District Court awarded a fee of $9,734.38 plus ex-
penses. In making that award, the District Court accepted 
respondents’ position that the time spent in the School Board 
proceedings should be excluded, but otherwise resolved all 
issues in petitioner’s favor.9 The Court of Appeals affirmed. 
715 F. 2d 254 (CA6 1983).10 * Because of an apparent conflict 
in federal authority on the availability of attorney’s fees 
under § 1988 for time spent in state administrative proceed-
ings prior to the filing of a federal civil rights action,11 we 
granted certiorari. 466 U. S. 935 (1984).

The petitioner argues that he is entitled to a fee award for 
the services of his counsel during the School Board hearings 

9 In calculating the fee, the District Court applied an hourly rate of $125 
to the 58.3 hours that were not recorded as having been spent on the 
administrative proceedings. The court allowed the 25% upward adjust-
ment sought by the petitioner even though he did not prevail on the class 
action allegations in his complaint and received only a small portion of the 
damages sought. The court also awarded $625 (5 hours) for the time spent 
litigating the fee application.

10 The respondents unsuccessfully challenged the District Court’s cal-
culations on appeal. 715 F. 2d, at 259-260. Although the District Court 
rendered the award without the guidance of this Court’s decisions in 
Hensley v. Eckerhart, 461 U. S. 424 (1983), and Blum v. Stenson, 465 
U. S. 886 (1984), the respondents did not file a petition for certiorari from 
the adverse decision of the Court of Appeals, and our review of the District 
Court’s calculations consequently is limited to its denial of fees for the time 
spent on the hearings before the School Board.

“Compare Ciechon v. City of Chicago, 686 F. 2d 511, 524-525 (CA7 
1982), with 715 F. 2d 254 (CA6 1983) (case below), Haracek v. Thone, 710 
F. 2d 496, 499-500 (CA8 1983), Latino Project, Inc. v. City of Camden, 701 
F. 2d 262, 264-265 (CA3 1983), Estes v. Tuscaloosa County, 696 F. 2d 898, 
900 (CA11 1983) (per curiam), Redd v. Lambert, 674 F. 2d 1032,1036-1037 
(CA5 1982), and Blow v. Lascar is, 668 F. 2d 670, 671 (CA2) (per curiam), 
cert, denied, 459 U. S. 914 (1982). See also Bartholomew v. Watson, 665 
F. 2d 910, 912-914 (CA9 1982); Brawn v. Bathke, 588 F. 2d 634, 638 (CA8 
1978).
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on either of two theories: (1) that those hearings were “pro- 
ceeding[s] to enforce a provision of [§ 1983]” within the mean-
ing of § 1988; or (2) that the time was “reasonably expended” 
in preparation for the court action and therefore compensable 
under the rationale of Hensley v. Eckerhart, 461 U. S. 424, 
433 (1983). We consider each of these theories.

I
The relevant language in § 198812 is similar to language in 

§ 706(k) of Title VII of the Civil Rights Act of 1964, which 
authorizes an award of attorney’s fees in “any action or 
proceeding” under that Title.13 In New York Gaslight Club, 
Inc. v. Carey, 447 U. S. 54 (1980), we held that §706(k) 
authorizes fees for work performed pursuing a state admin-
istrative remedy “to which the complainant was referred 
pursuant to the provisions of Title VII.” Id., at 71. The 
petitioner argues that the reasoning in Carey supports a 
comparable award for the services performed in the School 
Board proceedings in this case.

Carey, however, arose under a statute that expressly 
requires the claimant to pursue available state remedies 
before commencing proceedings in a federal forum.14 There 
is no comparable requirement in § 1983, and therefore the 
reasoning in Carey is not applicable to this case. As we 
noted in Smith v. Robinson, 468 U. S. 992 (1984):

12 See n. 1, supra.
13 78 Stat. 261, 42 U. S. C. §2000e-5(k) (“In any action or proceeding 

under [Title VII] the court, in its discretion, may allow the prevailing 
party, other than the [Equal Employment Opportunity] Commission or the 
United States, a reasonable attorney’s fee as part of the costs . . .”).

14 As we explained in Carey:
“It is clear from this scheme of interrelated and complementary state 

and federal enforcement that Congress viewed proceedings before the 
EEOC and in federal court as supplements to available state remedies for 
employment discrimination. Initial resort to state and local remedies is 
mandated, and recourse to the federal forums is appropriate only when the 
State does not provide prompt or complete relief.” 447 U. S., at 65.
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“The difference between Carey and this case is that in 
Carey the statute that authorized fees, Title VII, also re-
quired a plaintiff to pursue available state administrative 
remedies. In contrast, nothing in § 1983 requires that 
a plaintiff exhaust his administrative remedies before 
bringing a § 1983 suit. See Patsy v. Florida Board of 
Regents, 457 U. S. 496 (1982).” Id., at 1011, n. 14.

Because § 1983 stands “as an independent avenue of relief” 
and petitioner “could go straight to court to assert it,” ibid., 
the School Board proceedings in this case simply do not have 
the same integral function under § 1983 that state adminis-
trative proceedings have under Title VII.

Congress only authorized the district courts to allow the 
prevailing party a reasonable attorney’s fee in an “action or 
proceeding to enforce [§ 1983].” Administrative proceedings 
established to enforce tenure rights created by state law 
simply are not any part of the proceedings to enforce § 1983,15 
and even though the petitioner obtained relief from his dis-
missal in the later civil rights action, he is not automatically 
entitled to claim attorney’s fees for time spent in the adminis-
trative process on this theory.16

II
In Hensley v. Eckerhart, supra, at 424, we discussed the 

method to be employed by the district court in determining 

18 Of course, competent counsel will be motivated by the interests of the 
client to pursue state administrative remedies when they are available and 
counsel believes that they may prove successful. We cannot assume that 
an attorney would advise the client to forgo an available avenue of relief 
solely because § 1988 does not provide for attorney’s fees for work per-
formed in the state administrative forum.

16 This interpretation of § 1988 is consistent with the numerous references 
in its legislative history to promoting the enforcement of the civil rights 
statutes “in suits,” “through the courts” and by “judicial process.” See, 
e. g., S. Rep. No. 94-1011, pp. 2, 6 (1976); H. R. Rep. No. 94-1558, p. 1 
(1976). Cf. Burnett v. Grattan, 468 U. S. 42, 50 (1984) (“[T]he dominant 
characteristic of civil rights actions” is that “they belong in court”).
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the amount of an attorney’s fee award to the prevailing party 
in a civil rights action covered by § 1988. At the outset, we 
emphasized that the amount to be awarded necessarily de-
pends “on the facts of each case,” 461 U. S., at 429, and 
that the exercise of discretion by the district court must be 
respected, id., at 432. We explained that the “most useful 
starting point for determining the amount of a reasonable fee 
is the number of hours reasonably expended on the litigation 
multiplied by a reasonable hourly rate.” Id., at 433. We 
also observed that the party seeking an award of fees has the 
burden of submitting “evidence supporting the hours worked 
and rates claimed.” Ibid.

In this case, the petitioner contends that all of the hours 
spent by his attorney in the School Board proceedings were 
“reasonably expended” to enforce the rights protected by 
§1983. More specifically, since witnesses were examined 
and opposing arguments considered and refuted in those pro-
ceedings, the work was analogous to discovery, investiga-
tion, and research that are part of any litigated proceeding, 
and therefore should be compensable as though the work was 
performed after the lawsuit was actually filed. “In sum,” 
petitioner concludes, “Hensley requires that fees for work 
done from the onset of an attorney-client relationship be 
awarded if that work was reasonably related to the enforce-
ment of federal civil rights unless the hours spent would not, 
in the exercise of normal billing judgment, be ‘properly billed 
to one’s client. ’ ” Brief for Petitioner 19 (quoting Hensley v. 
Eckerhart, 461 U. S., at 434).

The Court’s opinion in Hensley does not sweep so broadly. 
The time that is compensable under § 1988 is that “reasonably 
expended on the litigation.” Id., at 433 (emphasis added). 
When the attorney’s fee is allowed “as part of the costs”—to 
use the language of the statute—it is difficult to treat time 
spent years before the complaint was filed as having been 
“expended on the litigation” or to be fairly comprehended as 
“part of the costs” of the civil rights action.
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Of course, some of the services performed before a lawsuit 
is formally commenced by the filing of a complaint are per-
formed “on the litigation.” Most obvious examples are the 
drafting of the initial pleadings and the work associated with 
the development of the theory of the case.17 In this case, 
however, neither the trial judge nor the parties had any 
difficulty identifying the dividing line between the adminis-
trative proceeding and the judicial proceeding. The five 
years of work before August 1979 were easily separated from 
the two years of work thereafter.18 The petitioner made no 
suggestion below that any discrete portion of the work prod-
uct from the administrative proceedings was work that was 
both useful and of a type ordinarily necessary to advance the 
civil rights litigation to the stage it reached before settle-
ment. The question argued below was whether the time 
spent on the administrative work during the years before 
August 1979 should be included in its entirety or excluded 
in its entirety. On this record, the District Court correctly 
held that all of the administrative work was not compensable.19

17 See also Fed. Rule Civ. Proc. 27 (providing a procedure for preserving 
testimony before the bringing of a federal cause of action).

18 Indeed, in the 11 months between the late summer of 1978, when the 
adverse decision in the administrative proceeding became final, and the 
summer of 1979, when the petitioner brought this civil rights action, less 
than one-quarter hour was spent by counsel on the case—to write a letter 
renewing a previous settlement offer. App. 47.

19 Justi ce  Bre nna n  suggests that the petitioner’s filing of the tran-
script of the administrative hearings in the record of the civil rights action 
might justify an award of attorney’s fees, in part, because that transcript 
substituted for the affidavits the petitioner would have had to file in 
response to the motion for summary judgment. Post, at 255. That mo-
tion, however, was filed only by three of the individual defendants, and 
addressed a statute of limitations defense. App. 27. On this record, we 
find no indication that the 82.8 hours spent in the administrative proceed-
ing were in any way equivalent to the time that would have been spent 
preparing the affidavits necessary to respond to this summary judgment 
motion, or that any part of the administrative record was necessary for 
that purpose. Moreover, the District Court judge’s decision on all other 
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“We reemphasize that the district court has discretion in 
determining the amount of a fee award.”20 Id., at 437. 
When such an award is appealed, the reviewing court must 
evaluate its reasonableness with appropriate deference. 
Considering the governing legal principles, the petitioner’s 
burden of establishing his entitlement to the requested fee, 
and the evidence and arguments presented below, we con-
clude that the District Court’s decision to deny any fees for 
time spent pursuing optional administrative remedies was 
well within the range of reasonable discretion.

Accordingly, the judgment of the Court of Appeals is 
affirmed.

It is so ordered.

Just ice  Mars hall  took no part in the consideration or 
decision of this case.

Just ice  Bren nan , with whom Justi ce  Blac km un  joins, 
concurring in part and dissenting in part.

The Court concludes today that attorney’s fees for work in 
optional state administrative proceedings are not “automati-
cally” awardable to a prevailing civil rights litigant under 42 
U. S. C. § 1988, but that fees may be awarded for a “discrete

fee questions was extremely favorable to the petitioner, and it is quite 
probable that this decision was influenced by counsel’s extensive experi-
ence representing petitioner before the School Board. A remand would 
only serve to prolong “what must be one of the least socially productive 
types of litigation imaginable: appeals from awards of attorney’s fees, after 
the merits of a case have been concluded, when the appeals are not likely to 
affect the amount of the final fee.” Hensley v. Eckerhart, 461 U. S., at 
442 (Bre nn an , J., concurring in part and dissenting in part).

20 We also reemphasize that the district court’s consideration of a fee 
petition “should not result in a second major litigation.” Hensley v. 
Eckerhart, supra, at 437. The District Court Judge in this case quite 
properly admonished the parties to limit adversary hostilities and to avoid 
excessive cross-examination of fee witnesses. E. g., Tr. of Fee Hearing 
141.
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portion” of such work to the extent that it was “useful and of 
a type ordinarily necessary” to the successful outcome of the 
subsequent litigation. Ante, at 241, 243. I agree with these 
conclusions but write separately on two counts. First, it is 
important in light of the American Rule and the confusion 
among lower courts that we identify with precision the rea-
son why such awards ever may be authorized pursuant to 
§ 1988.1 Second, I disagree with the Court’s conclusion that 
the petitioner in this case presented insufficient evidence to 
justify a District Court award of fees for a “discrete portion” 
of his work at the state level. The District Court did not 
consider the evidentiary merits of this issue, holding instead 
as a matter of law that § 1988 bars prevailing plaintiffs from 
recovering fees for work in optional administrative proceed-
ings. App. to Pet. for Cert. 40a. Because the Court rejects 
this reasoning, the judgment below should be reversed and 
the case should be remanded for consideration whether and 
to what extent Webb is entitled to additional fees under the 
standards announced today.

I
A

Although the Court decides that prevailing civil rights 
litigants may recover fees for “discrete” work in optional 
administrative proceedings, it does not seek to refute the 
arguments advanced by the respondents and the courts 
below that the language and policies of § 1988 affirmatively 
bar awards of such fees. The question of § 1988’s intended 
breadth arises in a variety of contexts, and lower courts have 
divided over the proper analysis to apply in considering 
fee requests for work beyond the four comers of civil rights

'This Court repeatedly has held that, with several narrow exceptions, 
the American Rule bars recovery of attorney’s fees in the absence of an 
express statutory authorization. See, e. g., Summit Valley Industries, 
Inc. v. Carpenters, 456 U. S. 717, 721 (1982); Alyeska Pipeline Service Co. 
v. Wilderness Society, 421 U. S. 240, 247 (1975).
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litigation. See ante, at 239, n. 11. I believe that §1988 
should be viewed as prescribing two threshold requirements 
for recovery of fees for work in a proceeding collateral to a 
successful civil rights action: first, the collateral proceeding 
must have been an “action or proceeding” within the meaning 
of § 1988; and second, the work in the collateral proceeding 
must have demonstrably contributed “to enforce[ment of] a 
provision” of the civil rights laws.2 The proper application of 
this analytic framework supports the Court’s conclusion that 
§ 1988 authorizes limited awards of fees for work performed 
in optional state administrative proceedings.

With respect to the first requirement, our decision in New 
York Gaslight Club, Inc. v. Carey, 447 U. S. 54 (1980), com-
pels the conclusion that a state administrative hearing may 
be a “proceeding” within the meaning of § 1988. We held in 
Carey that state administrative proceedings fall within the 
definition of an “action or proceeding” as that phrase is used 
in the Title VII fee provision, § 706(k) of the Civil Rights Act 
of 1964, 78 Stat. 261, 42 U. S. C. § 2000e-5(k). 447 U. S., at 
61-66. We reasoned there that “[i]t cannot be assumed that 
the words ‘or proceeding’. . . are mere surplusage,” and that 
“Congress’ use of the broadly inclusive disjunctive phrase 
‘action or proceeding’” demonstrated an intent to permit 
fees for work beyond the litigation itself. Id., at 61. This 
reasoning applies squarely to § 1988, which employs precisely 
the same phraseology as the Title VII fee provision. The 
relevant Committee Reports emphasize Congress’ intent to 
pattern § 1988 after the Title VII fee provision,3 and they

2 Section 1988 provides in relevant part that “[i]n any action or proceed-
ing to enforce a provision of §§ 1981, 1982,1983,1985 and 1986 of this title, 
title IX of Public Law 92-318, or title VI of the Civil Rights Act of 1964, 
the court, in its discretion, may allow the prevailing party, other than the 
United States, a reasonable attorney’s fee as part of the costs.”

8 See, e. g., S. Rep. No. 94-1011, pp. 4, 6 (1976) (Title VII cases provide 
“appropriate standards” for applying § 1988); H. R. Rep. No. 94-1558, p. 8 
(1976). See also New York Gaslight Club, Inc. v. Carey, 447 U. S. 54, 70, 
n. 9 (1980).
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include citations to Title VH cases in which fees were 
awarded for work in administrative proceedings.4 The re-
spondents argue that §1988’s use of the phrase “or pro-
ceeding” could have been intended merely to refer to certain 
federal-court matters that are not technically “actions,” such 
as bankruptcy proceedings. Brief for Respondents 11. 
This argument presumably could be made about the Title VII 
fee provision as well; in either case, such a parsimonious 
construction would not accord with Congress’ general intent 
for “the courts to use the broadest and most effective reme-
dies available to achieve the goals of our civil rights laws.” 
S. Rep. No. 94-1011, p. 3 (1976).

As the Court emphasizes today, there is an important 
distinction between Title VII cases and § 1983 cases that is 
relevant to the extent to which fees for collateral proceedings 
may be authorized: Title VII is governed by an adminis-
trative exhaustion requirement, while § 1983 generally is not. 
Ante, at 240-241; see also Smith v. Robinson, 468 U. S. 992, 
1011, n. 14 (1984).5 6 The issue of exhaustion does not bear on 
the definition of the phrase “action or proceeding,” however, 

4 In emphasizing that the phrase “prevailing party” was “not intended to 
be limited to the victor only after entry of a final judgment following a full 
trial on the merits,” for example, the House Report cited approvingly to 
Parker v. Matthews, 411 F. Supp. 1059 (DC 1976), aff’d sub nom. Parker 
v. Calif ano, 182 U. S. App. D. C. 322, 561 F. 2d 320 (1977). See H. R.
Rep. No. 94-1558, at 7. The plaintiff in Parker had unsuccessfully 
pursued her administrative remedies before filing an action in federal 
court. Shortly after the complaint was filed, the agency reversed itself 
and the case was settled. The District Court awarded fees for both the 
administrative and court proceedings. 411 F. Supp., at 1065-1066.

6 See generally Patsy v. Florida Board of Regents, 457 U. S. 496 (1982). 
Exceptions include a limited exhaustion requirement for adult prisoners 
that may be imposed at the discretion of the court, see 42 U. S. C. § 1997e; 
Patsy v. Florida Board of Regents, supra, at 507-512, and the rule that 
defendants in civil or administrative enforcement proceedings generally 
may not avoid those proceedings by filing a § 1983 action in federal court, 
see, e. g., Trainor v. Hernandez, 431 U. S. 434 (1977); Huffman v. 
Pursue, Ltd., 420 U. S. 592 (1975).
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but cuts instead to §1988’s second threshold requirement: 
fees may be awarded only if the action or proceeding was 
pursued “to enforce a provision” of the civil rights laws. 
See n. 2, supra. Where Congress requires resort to admin-
istrative remedies as a predicate to invoking judicial reme-
dies, the administrative remedies obviously are integral “to 
enforce[ment of] a provision” of the civil rights laws. That 
is precisely the point of Carey. See 447 U. S., at 63, 65.

Although §1983 generally does not require exhaustion 
of state remedies, prevailing litigants nevertheless may be 
able to demonstrate that ancillary state proceedings played a 
critical role in “enforc[ing] a provision” of the civil rights 
laws. For example, courts sometimes choose to make ancil-
lary proceedings a part of the civil rights litigation. Federal 
courts occasionally have exercised their discretion to abstain 
and have required litigants to clarify state-law issues in state 
forums before proceeding with the federal actions.6 Simi-
larly, resort to state administrative proceedings might be 
necessary in developing and implementing a remedial plan to 
comply with a federal court’s injunction in a complex civil 
rights case.6 7 Reliance on these collateral proceedings may 
frequently accord with Congress’ general intent for courts to 
“ ‘use that combination of Federal law, common law and State 
law as will be best adapted to the object of the civil rights 
laws.’” S. Rep. No. 94-1011, at 3, n. 1. Where a court 
incorporates such proceedings as part of the adjudicatory or 
remedial scheme, surely they function demonstrably “to en-
force a provision” of the civil rights laws within the meaning 
of § 1988. If we adopted the respondents’ definition of the 
term “or proceeding,” however, and concluded that the term

6 See, e. g., Harrison v, NAACP, 360 U. S. 167 (1959); Bartholomew v. 
Watson, 665 F. 2d 910 (CA9 1982); Neal v. Brim, 506 F. 2d 6, 9-11 (CA5 
1975); Blouin v. Dembitz, 489 F. 2d 488, 491-492 (CA2 1973).

7 See, e. g., Bond v. Stanton, 630 F. 2d 1231, 1233 (CA7 1980) (partici-
pation in state agency’s development of remedial plan); Northcross v. 
Board of Education, 611 F. 2d 624, 637 (CA6 1979), cert, denied, 447 
U. S. 911 (1980).
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includes only bankruptcy and certain other federal-court 
cases not technically “actions” and normally touching only 
tangentially on civil rights, such reliance on ancillary state 
proceedings would be severely undermined. As the Ninth 
Circuit reasoned in Bartholomew v. Watson, 665 F. 2d 910, 
913 (1982), a case holding that fees incurred in state court 
pursuant to Pullman abstention are recoverable under 
§ 1988, a contrary rule “would encourage forum shopping and 
interfere with efficient allocation of issues and cases between 
the state and federal systems.”8 The legislative history of 
§ 1988 cannot be read as supporting such an anomolous result.

Where the decision to pursue administrative proceedings 
rests solely with the plaintiff, it cannot be presumed that 
the proceedings are integrally related to the enforcement of 
federal civil rights. As the Court observes, school board 
hearings should not “automatically” be viewed as part of 
the §1983 remedial scheme. Ante, at 241. Nothing in the 
logic of Carey, Smith, or our other cases, however, compels 
the contrary conclusion that all fees for such proceedings 
“automatically” be excluded. Once it is recognized that 
state administrative proceedings may fall within the rubric 
“action or proceeding” in appropriate circumstances, courts 
must strike a necessarily uneasy balance between two argu-
ably conflicting considerations. On the one hand, Congress 
clearly intended to enable civil rights litigants to proceed 
expeditiously to court, and time spent in optional state pro-
ceedings may therefore frequently be unnecessary to vindica-
tion of civil rights claims. On the other hand, if a successful 
litigant can demonstrate that the fruits of an antecedent 

8 The court in Bartholomew also observed that under the contrary rule 
“[plaintiffs seeking relief under section 1983 would be compelled to oppose 
any move from federal court, despite the fact that an initial determination 
of certain matters by the state court might simplify or even moot the fed-
eral action because of the loss of the right to claim attorney’s fees under 
section 1988. A plaintiff’s attorney would be penalized if some of his 
client’s section 1983 claims were disposed of in a state forum. The ability 
to obtain counsel would therefore suffer.” 665 F. 2d, at 913.
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administrative proceeding contributed directly to the suc-
cessful outcome in federal court and obviated the need for 
comparable work in the federal action, there is nothing in the 
language or policies of § 1988 that would justify penalizing 
him for not having gone straight into court. A contrary rule 
would provide an unwise incentive for every potential litigant 
to commence a federal action at the earliest possible moment 
in order to steer himself into § 1988’s safe harbor.

There is certainly nothing in § 1988 that limits fee awards 
to work performed after the complaint is filed in court. For 
example, it is settled that a prevailing party may recover 
fees for time spent before the formal commencement of 
the litigation on such matters as attorney-client interviews, 
investigation of the facts of the case, research on the via-
bility of potential legal claims, drafting of the complaint 
and accompanying documents, and preparation for dealing 
with expected preliminary motions and discovery requests. 
2 M. Derfner & A. Wolf, Court Awarded Attorney Fees 
U 16.02[2][b], p. 16-15 (1984). This time is “reasonably ex-
pended on the litigation,” Hensley v. Eckerhart, 461 U. S. 
424,. 433 (1983), in part because careful prefiling investigation 
of the facts and law is required by the ethical rules of our 
profession,9 the Federal Rules of Civil Procedure,10 11 and the 
realities of civil rights litigation.11 This sort of preparatory

9 See, e. g., ABA Model Code of Professional Responsibility EC 7-4, EC 
7-25, DR 7-102(A), DR 2-109(A) (1980); ABA Model Rules of Professional 
Conduct, Rule 3.1 (1983).

10 See, e. g., Fed. Rule Civ. Proc. 11 (attorney’s signature constitutes a 
certification that the “pleading, motion, or other paper” is “well grounded 
in fact and is warranted by existing law or a good faith argument for the 
extension, modification, or reversal of existing law”). See also Advisory 
Committee Note to Fed. Rule Civ. Proc. 11, 28 U. S. C. App., p. 723 (1982 
ed., Supp. I). Cf. Fed. Rule Civ. Proc. 27 (mechanism for deposing wit-
nesses prior to initiation of action).

11 In Burnett v. Grattan, 468 U. S. 42, 50-51 (1984), we recently 
observed:
“Litigating a civil rights claim requires considerable preparation. An 
injured person must recognize the constitutional dimensions of his in-
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work, along with discovery that typically occurs after litiga-
tion commences, may often be accomplished in the course of 
administrative proceedings that precede litigation. Taking 
testimony at an administrative hearing may reduce or elimi-
nate the need for interviewing and deposing witnesses later 
after suit is filed, and negotiation with administrative officials 
may narrow disputes and sharpen issues in the very same 
way as settlement discussions held after the litigation begins. 
Once it is decided that any time spent before the fifing of a 
complaint is compensable, there is no reason to draw artificial 
distinctions based on whether the time was spent preparing 
directly for the litigation or instead in an administrative pro-
ceeding that contributed and led directly to litigation.12

A rule requiring potential plaintiffs absolutely to bypass 
administrative proceedings if they wished to become eligible 
for attorney’s fees would create skewed incentives that Con-

jury. He must obtain counsel or prepare to proceed pro se. He must con-
duct enough investigation to draft pleadings that meet the requirements 
of federal rules .... At the same time, the litigant must look ahead to 
the responsibilities that immediately follow filing of a complaint. He must 
be prepared to withstand various responses, such as a motion to dismiss, as 
well as to undertake additional discovery.”

12 See, e. g., Ciechon v. Chicago, 686 F. 2d 511, 525 (CA7 1982) (sustain-
ing award of fees for administrative work because “[t]he interest served by 
encouraging vigorous representation at an administrative proceeding” in 
the § 1983 context “is the same interest as that... in the Title VII scheme 
of enforcement”); Brown v. Bathke, 588 F. 2d 634, 638 (CA8 1978) (“The 
awarding of attorney’s fees to a prevailing party in a civil rights action for 
work done in other proceedings lies in the sound discretion of the federal 
district court”; partial award sustained). Cf. Natural Resources Defense 
Council, Inc. v. EPA, 703 F. 2d 700, 713 (CA3 1983) (interpreting Equal 
Access to Justice Act as permitting recovery of fees incurred in obtaining 
information through the Freedom of Information Act even though “that 
route to information is not conventional discovery”; FOIA work “may well 
have been more expeditious than conventional discovery”); Chrapliwy v. 
Uniroyal, Inc., 670 F. 2d 760, 767 (CA7 1982) (awarding fees for adminis-
trative proceeding not required by Title VII, because proceeding “contrib-
uted to the ultimate termination of the Title VII action”), cert, denied, 461 
U. S. 956 (1983).
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gress could not possibly have intended. The Committee Re-
ports to § 1988 emphasize that plaintiffs should not be denied 
fees for work that enables them to prevail short of full-blown 
litigation of their federal claims and that thereby “help[s] to 
lessen docket congestion.”13 It is at least debatable whether 
administrative proceedings may sometimes offer a swifter 
and cheaper means of sharpening issues and discovering rel-
evant evidence than litigation in federal court. Moreover, 
although notions of comity properly have not led Congress 
or the courts to impose an exhaustion requirement, surely it 
can be conceded that prior administrative proceedings may 
sometimes enhance federal-court resolution of civil rights 
disputes.14 Unless we are willing to conclude that Congress 
not only intended not to require reliance on state adminis-
trative proceedings, but positively to discourage resort to 
such proceedings in all circumstances in the § 1983 context, 
reasonable standards for limited recovery of fees should be 
fashioned.15

13 H. R. Rep. No. 94-1558, at 7 (“A ‘prevailing’ party should not be 
penalized for seeking an out-of-court settlement, thus helping to lessen 
docket congestion”). See also id., at 4, n. 7 (if constitutional claim is sub-
stantial and arises out of “common nucleus of operative fact” with noncon-
stitutional claims, courts may award fees even though relief is obtained 
solely on nonconstitutional grounds); S. Rep. No. 94-1011, at 5 (“[P]arties 
may be considered to have prevailed when they vindicate rights through a 
consent judgment or without formally obtaining relief”).

14 See generally Patsy v. Florida Board of Regents, 457 U. S., at 513 
(“[T]he relevant policy considerations do not invariably point in one direc-
tion, and there is vehement disagreement over the validity of the assump-
tions underlying many of them”); id., at 516-517 (O’Con no r , J., concur-
ring); id., at 517-518 (Whi te , J., concurring in part); id., at 519, 532-536 
(Pow ell , J., dissenting).

15 Carey supports rather than detracts from this analysis. Under Title 
VII, complainants may commence actions in federal court 240 days after 
they initiate state proceedings. A strict construction of the statute would 
suggest that fees be awarded only for the first 240 days of a state proceed-
ing, for after that there is nothing preventing a suit in federal court. As 
we noted in Carey, however, “[i]t is doubtful that the systems of many 
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B
This analysis leads me to concur with the Court’s con-

clusion that fees may be recovered for administrative work 
that is “useful and of a type ordinarily necessary” to suc-
cessful civil rights litigation. Ante, at 243. A standard for 
determining what is useful and necessary should encompass 
three factors. First, a court must conclude that the claimed 
portions of administrative work were independently reason-
able.16 Second, the court must find that the administrative 
work, or some “discrete” portion of it, ibid., significantly 
contributed to the success of the federal-court outcome and 
eliminated the need for work that otherwise would have been 
required in connection with the litigation.17 Finally, fees 
should be awarded only to the extent that the administrative 
work was equally or more cost-effective than the comparable 
work that would have been required during the course of liti-

States could provide complete relief within 240 days,” 447 U. S., at 66, 
n. 6; the state proceedings in that case, for example, took three years. 
We nevertheless held that fees were properly awarded past the point of 
exhaustion, noting that “[t]he existence of an incentive to get into federal 
court, such as the availability of a fee award, would ensure that almost all 
Title VII complainants would abandon state proceedings as soon as possi-
ble.” Ibid. This sort of pragmatic approach should govern our analysis 
where civil rights plaintiffs have not been required to resort to state proce-
dures for any length of time.

16 The party requesting fees for such work must submit evidence docu-
menting the hours claimed, and if the documentation is inadequate, or the 
claimed hours appear “excessive, redundant, or otherwise unnecessary,” 
the court should reduce the award accordingly. Cf. Hensley v. Eckerhart, 
461 U. S. 424, 433-434 (1983); Copeland v. Marshall, 205 U. S. App. D. C. 
390, 401-402, 641 F. 2d 880, 891-892 (1980) (en banc). See generally 2 
M. Derfner & A. Wolf, Court Awarded Attorney Fees f 16.02[5], pp. 16-29 
to 16-36 (1984).

17 This requirement is consistent with the policy against awarding fees for 
redundant or unnecessary work, see n. 16, supra; as Congress has not re-
quired exhaustion of administrative remedies, fees for administrative work 
should not be awarded to the extent that work in litigation subsequently 
covered the same ground.
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gation. A 1-day administrative hearing eliciting testimony 
that eliminates the need for three days of depositions is some-
thing to be encouraged and rewarded, but if instead that 
hearing took three days and produced the same information 
as could have been obtained during one day of depositions, 
the claimant should not recover for more than the one day it 
would have taken to conduct the depositions. In these as in 
all § 1988 matters, the district court must have a broad “zone 
of discretion” in resolving disputes. Hensley v. Eckerhart, 
461 U. S., at 442 (Brenn an , J., concurring in part and dis-
senting in part). Mathematical precision is impossible, and 
it should be enough if the court “has articulated a fair ex-
planation” for its award after reviewing the request and the 
supporting documentation and applying its own experience 
and common sense. Id., at 455.

II
The District Court in this case held as a matter of law that 

§ 1988 bars recovery of all fees associated with optional state 
administrative proceedings. App. to Pet. for Cert. 33a-40a. 
Today the Court rejects such an absolute prohibition and 
holds instead that fees may be awarded in the informed dis-
cretion of a district court if the work was “useful” and sub-
stituted for work at the judicial stage that would have been 
“ordinarily necessary” to a successful outcome. Ante, at 
243. I believe this conclusion requires a reversal and re-
mand so that the District Court may apply the correct legal 
rule and exercise its informed discretion regarding Webb’s 
possible entitlement to additional fees.

Webb’s fee application and supporting evidence amply es-
tablish a prima facie entitlement to fees for at least some 
portion of the administrative work under the standards dis-
cussed above. First, Webb’s application specified in detail 
the work performed in the course of the administrative pro-
ceedings, and along with the supporting affidavits and testi-
mony would enable the District Court to make an informed
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decision regarding the independent reasonableness of this 
work.

Second, Webb made a strong showing that the fruits of the 
administrative proceedings eliminated the need for extensive 
discovery after the complaint was filed and significantly con-
tributed to the settlement of the federal litigation. During 
the Board proceedings, Webb’s attorney was able to elicit 
substantial testimony from administrators, teachers, and stu-
dents supporting Webb’s allegation that he had been fired 
from his teaching job for racially discriminatory reasons.18 
With this record in hand, Webb’s counsel had to devote virtu-
ally no time to discovery after litigation commenced. After 
motions to dismiss and for summary judgment were filed 
against Webb, he sought to meet his burden of “set[ting] 
forth specific facts showing that there [was] a genuine issue 
for trial,” Fed. Rule Civ. Proc. 56(e), by filing a transcript of 
the administrative hearings along with a supporting brief in 
opposition. Thereafter, the parties reached a full settlement 
while the motions were under advisement and several weeks 

18 Webb was discharged for allegedly unprofessional conduct and insub-
ordination, without further specification of the charges. He contended 
that he had been dismissed as a result of white parents’ complaints about 
his paddling of their children. See App. 8-9. At the hearings, Webb’s 
counsel elicited testimony that paddling was a widely used and accepted 
means of discipline at Newbome Elementary School. Tr. 72, 99-100, 
102-103,113,118,122-123,126, attached to Affidavit of Avon N. Williams, 
Jr., Record Doc. No. 73. School administrators, teachers, and students 
testified that Webb did not paddle students any more harshly than did 
other teachers, that Webb disciplined black and white students in an even- 
handed manner, and that prior to Webb’s dismissal no other teacher ever 
had been reprimanded or disciplined for paddling students. Id., at 73-74, 
78, 81, 83-84, 86, 113, 119, 123-124, 126, 150. There was significant 
testimony that, in the recent wake of desegregation, a number of white 
students misbehaved in Webb’s classroom, that school administrators did 
not assist Webb or other black teachers in maintaining classroom order, 
and that the administrators did not support Webb when white parents 
complained about Webb’s disciplining of their children. Id., at 29-30, 
66, 77-78, 162, 208.
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before trial was scheduled to commence. As several experi-
enced civil rights attorneys testified at the fee hearing, 
a “substantial part” of the administrative work therefore 
appears to have obviated the need for Webb to rely on 
interrogatories, depositions, extensive affidavits, and other 
discovery devices that unquestionably would have been com-
pensable under § 1988.19 The testimony elicited by Webb’s 
counsel during the administrative proceedings presumptively 
contributed to the settlement; as a matter of common sense, 
a defendant is not likely to settle a case prior to a ruling 
on its motion for summary judgment and only weeks before 
the scheduled commencement of trial if the plaintiff has not 
developed and presented a credible case.20

19 “You can look at the time spent on a matter such as this as to the dis-
covery aspects, the prefiling investigation which there inevitably was in 
this case and which there almost always is where you have administrative 
proceedings that take place.

“Facts are discovered, positions taken, parties respond whether it is by 
one demand letter or a demand for a hearing, which is then held, and the 
parties state their positions regardless of the result, that is, part of the 
factual basis for the complaint and ultimately for the trial. So one could 
safely make the statement that at least a substantial part of that ground 
would not have to be plowed in actually litigating the case.” Tr. of Fee 
Hearing 13-14.

See also id., at 8 (hours spent in administrative hearings were reason-
able), 21 (hearings “part of the discovery process which leads to hopefully a 
settlement or, at least, enables you to foreshorten the formal discovery in 
federal court”), 41 (hearings were “essential” and “intrinsic” to success in 
litigation), 45 (hearings were “just part and parcel of the entire package 
of the case”). The defense counsel himself acknowledged that “after 
the complaint was filed no affirmative act of any kind was performed by 
counsel for the Plaintiff before settlement was made, that is, no discovery 
was taken . . . .” Id., at 19.

20 With respect to the effect that the administrative discovery had 
on settlement, one veteran civil rights litigator testified: “I don’t think 
one would have occurred without the other. I think there is a record 
made. I think good counsel for the Defendant in the case obviously has 
access to that and is able to weigh, as perhaps a public body in the emotion 
of the moment can weigh, the risk of continued litigation as opposed to 
settlement and advise his client taking into account all the usual factors, 
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Finally, with the information about counsel’s services 
and the administrative transcripts before it, and given its 
general familiarity with federal discovery practices, the Dis-
trict Court would be able to exercise its sound discretion 
in determining whether and to what extent the fruits of the 
administrative work could have been obtained more expe-
ditiously through standard discovery and to adjust any award 
accordingly.

At the very least, Webb would therefore appear to have 
established a prima facie entitlement to fees for the “dis-
crete” portion of his counsel’s work relating to the Board 
hearings that were transcribed and relied upon in litigating 
and settling this action. Notwithstanding this showing, 
the Court today affirms the denial of all fees associated 
with the administrative proceedings. The Court reasons 
that “[t]he question argued below was whether the time 
spent on the administrative work... should be included in its 
entirety or excluded in its entirety.” Ante, at 243. I agree 
that the respondents consistently have argued that this time 
should be “excluded in its entirety” and that the courts below 
accepted this proposition as a matter of law, but I have been 
unable to find anything in the record suggesting that Webb 
himself argued for such an all-or-nothing resolution. Simi-
larly, the Court chastises Webb for his failure to make a “sug-
gestion below that any discrete portion of the work product 
from the administrative proceedings was work that was both 
useful and of a type ordinarily necessary to advance the civil 
rights litigation to the stage it reached before settlement.” 
Ibid. Webb’s counsel, however, submitted an affidavit de-
tailing his services and presented substantial testimony that 
the administrative work in its entirety was “useful” and “nec-
essary” to the outcome of the litigation, and I fail to see how 
this case differs from any in which a district court is required 

what it is going to cost you to litigate and so forth. And I think that is 
one of the bases upon which competent counsel are going to look at to see 
what happened down below, in effect.” Id., at 16-17.
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to exercise its discretion in sorting out the useful from the 
superfluous, the necessary from the unnecessary, and the 
reasonable from the unreasonable. It is precisely because 
this sorting process is required that evaluation of fee peti-
tions is committed to the sound discretion of the district 
courts.21 Many meritorious fee petitions contain requests for 
time or rates that the district court may decide are excessive, 
and it is up to the court to make appropriate adjustments. 
Surely the submission of a good-faith petition requiring 
downward adjustment does not bar all recovery on the 
grounds that the claimant did not include a hierarchy of 
“next-best” requests or presumptively desired no recovery if 
he could not receive his petitioned amount “in its entirety.”22

21 See, e. g., Blum v. Stenson, 465 U. S. 886, 902, n. 19 (1984) (dis-
trict court is expressly empowered to exercise discretion in determining 
whether an award is to be made and if so its reasonableness”); Hensley v. 
Eckerhart, 461 U. S., at 433-437 (especially 437, district court “necessarily 
has discretion in making this equitable judgment”); id., at 443 (Bre nn an , 
J., concurring in part and dissenting in part); H. R. Rep. No. 94-1558, at 8 
(Congress intended to “leav[e] the matter to the discretion of the judge”).

22 The Court also notes that several years elapsed between the adminis-
trative hearings and the ultimate settlement of the federal litigation, and 
observes that “it is difficult to treat time spent years before the complaint 
was filed as having been ‘expended on the litigation.’ ” Ante, at 242. I 
agree with the Court that the passage of time may be one factor to be 
considered in deciding whether a portion of administrative work served “to 
enforce a provision” of the civil rights laws; as the elapsed time increases, 
it is more likely that administrative proceedings were pursued for other 
reasons and were not integrally related to the litigation itself. Reliance on 
this factor in the case before us is misplaced, however. The Board’s final 
evidentiary hearing was held in April 1978, and the complaint was not filed 
until August 1979. The delay appears to have resulted from at least two 
factors that were beyond Webb’s control: first, the Board’s long delay in 
rendering a final decision, and second, the Board’s delay in responding to 
Webb’s precomplaint settlement attempts. See App. 46-47 (summary of 
professional services). Another two years passed before the litigation was 
settled, but again much of that time appears to have been consumed by set-
tlement discussions. Id., at 50-54. Given that the inquiry is whether any 
of the fruits of the administrative proceeding were “useful” and eliminated 
the need for other work that would have been “necessary” in the federal 
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The Court reasons, however, that “the district court’s 
consideration of a fee petition ‘should not result in a second 
major litigation,”’ ante, at 244, n. 20, quoting Hensley 
v. Eckerhart, 461 U. S., at 437, and it concludes that the 
District Court’s decision in this case “was well within the 
range of reasonable discretion,” ante, at 244. With all 
respect, the Court’s reasoning escapes me. I have previ-
ously argued that the district courts should enjoy a broad 
“zone of discretion” in awarding fees and that appellate defer-
ence accordingly should approach its zenith in this context. 
Hensley n . Eckerhart, 461 U. S., at 442 (concurring in part 
and dissenting in part). Such deference is appropriate, how-
ever, only where “a district court has articulated a fair 
explanation for its fee award in a given case.” Id., at 455. 
Here the District Court denied all fees for the administrative 
work solely on the premise that such awards are forbidden 
as a matter of law. App. to Pet. for Cert. 40a. Today 
the Court has rejected this reasoning, concluding instead that 
claimants are not barred from such recovery as a matter of 
law and that they may recover appropriate fees pursuant to 
the standards freshly coined in the Court’s opinion. I would 
have thought the logical conclusion would be that the District 
Court could not have properly exercised its discretion given 
that it proceeded on an erroneous legal premise. It is not 
our mission to exercise the district courts’ discretion for 
them or to conduct de novo evaluation of fee petitions; these 
are matters appropriately left to remand. See Hensley v. 
Eckerhart, supra, at 437 (remanding for application of proper

action, the relevance of the Court’s emphasis on a readily discernable 
“dividing line” between these proceedings is not immediately apparent. 
Ante, at 243. A petitioner’s entitlement to partial administrative fees 
should not turn in any way on whether the respondents were able to drag 
matters out or on whether the parties reasonably attempted to reach a 
settlement before going into court. Here again, it makes no sense to 
create incentives compelling potential litigants to get into court at the 
earliest opportunity without attempting to resolve a controversy through 
other means.
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standards) (discretion “appropriate [ly]” lies in district court 
“in view of district court’s superior understanding of the 
litigation”). Where a civil rights litigant has successfully 
persuaded this Court to grant certiorari to resolve an impor-
tant and unsettled issue of § 1988 fees entitlement, convinced 
us that the sole ground relied on by the courts below was 
erroneous, and submitted a fee request that may justify a 
further award by the District Court in the proper exercise 
of its discretion, I am at a loss why the Court should refuse 
to remand out of “deference” to the District Court’s errors 
or a desire to discourage further litigation however meritori-
ous the claim for fees may be.23 Such legerdemain squares 
neither with the legislative policies behind § 198824 nor with 
the policies of fairness that undergird our legal system.

23 And to the extent that the fee request did not precisely track the 
standards newly set forth in today’s opinion, it is inappropriate to penalize 
Webb for his lack of prescience.

24 The purpose of § 1988 is to “promote the enforcement of the Federal 
civil rights acts, as Congress intended, and to achieve uniformity in those 
statutes and justice for all citizens.” H. R. Rep. No. 94-1558, at 9. See 
also S. Rep. No. 94-1011, at 2 (“[F]ee awards have proved an essential 
remedy if private citizens are to have a meaningful opportunity to vindicate 
the important Congressional policies which these laws contain”). These 
goals are not likely to be advanced if plaintiffs who successfully appeal 
erroneous interpretations of § 1988 are denied the opportunity to benefit 
from the application of the correct standards.
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Respondent brought an action in Federal District Court under 42 U. S. C. 
§ 1983 against petitioners, a New Mexico State Police officer and the 
Chief of the State Police, seeking damages for deprivation of respond-
ent’s constitutional rights allegedly caused by an unlawful arrest and 
brutal beating by the officer. The complaint was filed two years and 
nine months after the claim purportedly arose. Petitioners moved to 
dismiss on the ground that the action was barred by the 2-year statute of 
limitations of the New Mexico Tort Claims Act. The District Court de-
nied the motion, holding that the New Mexico statute providing a 4-year 
limitations period for “all other actions not herein otherwise provided 
for” applied to § 1983 actions brought in the State. On an interlocutory 
appeal, the Court of Appeals affirmed the denial of the motion to dismiss, 
but held that the appropriate statute of limitations for § 1983 actions 
brought in New Mexico was the New Mexico statute providing a 3-year 
limitations period for personal injury actions.

Held: Section 1983 claims are best characterized as personal injury ac-
tions, and hence the Court of Appeals correctly applied the 3-year stat-
ute of limitations applicable to such actions. Pp. 266-280.

(a) Federal rather than state law governs the characterization of a 
§ 1983 claim for statute of limitations purposes. This conclusion is sup-
ported by the federal interest in uniformity and the interest in having 
firmly defined, easily applied rules. The language of 42 U. S. C. § 1988 
that the law to be applied in adjudicating civil rights claims shall be in 
“conformity with the laws of the United States, so far as such laws are 
suitable,” directs that the matter of characterization should be treated 
as a federal question. Only the length of the limitations period, and 
related questions of tolling and application, are to be governed by state 
law. This interpretation is also supported by the instruction in § 1988 
that state law shall only apply “so far as the same is not inconsistent 
with” federal law. Pp. 268-271.

(b) A simple, broad characterization of all § 1983 claims for statute of 
limitation purposes, rather than differing evaluations depending upon 
the varying factual circumstances and legal theories presented in each 
case, best fits the statute’s remedial purposes. The statute is fairly 
construed as a directive to select, in each State, the one most appropri-
ate statute of limitations for all § 1983 claims. The federal interests in 
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uniformity, certainty, and the minimization of unnecessary litigation all 
support the conclusion that Congress favored such a simple approach. 
Pp. 271-275.

(c) In this case, the characterization of the § 1983 claim as a personal 
injury action for statute of limitations purposes is supported by the na-
ture of the § 1983 remedy and by the federal interest in ensuring that the 
borrowed limitations period not discriminate against the federal civil 
rights remedy. The characterization of all § 1983 actions as involving 
claims for personal injuries minimizes the risk that the choice of a state 
statute of limitations would not fairly serve the federal interests vindi-
cated by § 1983. Pp. 276-279.

731 F. 2d 640, affirmed.

Ste ve ns , J., delivered the opinion of the Court, in which Bur ge r , 
C. J., and Bren na n , Whi te , Mar sha ll , Bla ck mun , and Reh nqu ist , 
JJ., joined. O’Con no r , J., filed a dissenting opinion, post, p. 280. 
Pow ell , J., took no part in the consideration or decision of the case.

Bruce Hall argued the cause for petitioners. With him on 
the briefs were Diane Fisher and Ben M. Allen.

Steven G. Farber, by appointment of the Court, 469 U. S. 
1069, argued the cause for respondent. With him on the 
brief was Richard Rosenstock*

Just ice  Stevens  delivered the opinion of the Court.
In this case we must determine the most appropriate state 

statute of limitations to apply to claims enforceable under 
§ 1 of the Civil Rights Act of 1871,* 1 which is codified in its 
present form as 42 U. S. C. § 1983.

*Robert H. Macy filed a brief for Oklahoma County as amicus curiae 
urging reversal.

1 “Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That any person who, 
under color of any law, statute, ordinance, regulation, custom, or usage of 
any State, shall subject, or cause to be subjected, any person within the 
jurisdiction of the United States to the deprivation of any rights, privi-
leges, or immunities secured by the Constitution of the United States, 
shall, any such law, statute, ordinance, regulation, custom, or usage of the 
State to the contrary notwithstanding, be liable to the party injured in any 
action at law, suit in equity, or other proper proceeding for redress . . . .” 
17 Stat. 13.
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On January 28, 1982, respondent brought this § 1983 action 
in the United States District Court for the District of New 
Mexico seeking “money damages to compensate him for the 
deprivation of his civil rights guaranteed by the Fourth, 
Fifth and Fourteenth Amendments to the United States Con-
stitution and for the personal injuries he suffered which were 
caused by the acts and omissions of the [petitioners] acting 
under color of law.” App. 4. The complaint alleged that on 
April 27, 1979, petitioner Wilson, a New Mexico State Police 
officer, unlawfully arrested the respondent, “brutally and vi-
ciously” beat him, and sprayed his face with tear gas; that 
petitioner Vigil, the Chief of the New Mexico State Police, 
had notice of Officer Wilson’s allegedly “violent propensi-
ties,” and had failed to reprimand him for committing other 
unprovoked attacks on citizens; and that Vigil’s training and 
supervision of Wilson was seriously deficient. Id., at 6-7.

The respondent’s complaint was filed two years and nine 
months af ter the claim purportedly arose. Petitioners moved 
to dismiss on the ground that the action was barred by the 
2-year statute of limitations contained in § 41-4-15(A) of the 
New Mexico Tort Claims Act.2 The petitioners’ motion was 
supported by a decision of the New Mexico Supreme Court 
which squarely held that the Tort Claims Act provides “the 
most closely analogous state cause of action”3 to §1983, 
and that its 2-year statute of limitations is therefore appli- * 8 

2 That section provides:
“Actions against a governmental entity or a public employee for torts 

shall be forever barred, unless such action is commenced within two years 
after the date of occurrence resulting in loss, injury or death. . . N. M. 
Stat. Ann. §41-4-15(A) (1978).

8 “Under New Mexico law, the most closely analogous state cause of 
action is provided for by the New Mexico Tort Claims Act under 
[§ 41-4-12]. The statute of limitations applicable to a cause of action under 
Section 41-4-12 is set forth in [§ 41-4-15(A)]. Under Section 41-4-15, the 
action must be commenced within two years after the occurrence which 
results in the injury.” DeVargas v. New Mexico, 97 N. M. 563, 564, 642 
P. 2d 166, 167 (1982).
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cable to actions commenced under § 1983 in the state courts. 
DeVargas n . New Mexico, 97 N. M. 563, 642 P. 2d 166 (1982). 
In addition to the 2-year statute of limitations in the Tort 
Claims Act, two other New Mexico statutes conceivably 
could apply to § 1983 claims: § 37-1-8, which provides a 3- 
year limitation period for actions “for an injury to the person 
or reputation of any person”;4 and § 37-1-4, which provides 
a 4-year limitation period for “all other actions not herein 
otherwise provided for.”5 If either of these longer statutes 
applies to the respondent’s § 1983 claim, the complaint was 
timely filed.

In ruling on the petitioners’ motion to dismiss, the District 
Court concluded that the New Mexico Supreme Court’s deci-
sion in DeVargas was not controlling because “the charac-
terization of the nature of the right being vindicated under 
§ 1983 is a matter of federal, rather than state, law.”6 After 
reviewing various approaches to the question, the District 
Court concluded that “§ 1983 actions are best characterized 
as actions based on statute.”7 8 Because there is no specific 
New Mexico statute of limitations governing such claims, the 
District Court held that § 37-1-4, the residual 4-year statute, 
applied to § 1983 actions brought in New Mexico. The court 
denied the petitioners’ motion to dismiss and certified an 
interlocutory appeal under 28 U. S. C. § 1292(b).8

4 N. M. Stat. Ann. § 37-1-8 (1978) (“Actions . . . for an injury to the per-
son or reputation of any person [must be brought] within three years”).

6 N. M. Stat. Ann. § 37-1-4 (1978) (“all other actions not herein other-
wise provided for and specified [must be brought] within four years”).

6App. to Pet. for Cert. 42.
7 Id., at 43-44.
8 That section provides:
“When a district judge, in making in a civil action an order not otherwise 

appealable under this section, shall be of the opinion that such order in-
volves a controlling question of law as to which there is substantial ground 
for difference of opinion and that an immediate appeal from the order may 
materially advance the ultimate termination of the litigation, he shall so 
state in writing in such order. The Court of Appeals may thereupon, in its 
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The Court of Appeals for the Tenth Circuit accepted the 
appeal. App. 2. After argument before a three-judge 
panel, the case was set for reargument before the entire 
court. In a unanimous en banc opinion, the Court of Appeals 
affirmed the District Court’s order denying the motion to 
dismiss the complaint. 731 F. 2d 640 (1984).

The Court of Appeals’ reasoning was slightly different 
from the District Court’s. It agreed that the characteriza-
tion of a § 1983 claim is a matter of federal law, and that the 
New Mexico Supreme Court’s decision in DeVargas was 
therefore not conclusive on the question. 731 F. 2d, at 643, 
651, n. 5. The opinion reviewed the varying approaches of 
the United States Courts of Appeals,9 and concluded that 
even though § 1983 actions encompass a wide variety of fact 
situations and legal theories, “[a]ll of the federal values at 
issue in selecting a limitations period for section 1983 claims 
are best served by articulating one uniform characterization 
describing the essential nature underlying all such claims.” 
Id., at 650. Distilling the essence of the § 1983 cause of ac-
tion, the court held that every claim enforceable under the 
statute is, in reality, “an action for injury to personal rights,” 
and that “[h]enceforth, all § 1983 claims in [the] circuit will be 
uniformly so characterized for statute of limitations pur-
poses.” Id., at 651. Accordingly, the appropriate statute of 
limitations for § 1983 actions brought in New Mexico was the 
3-year statute applicable to personal injury actions.10 It fol-
lowed that the respondent had filed his complaint in time.

discretion, permit an appeal to be taken from such order, if application is 
made to it within ten days after the entry of the order . . . .”

9 731 F. 2d, at 643-648.
10 On the same day that it filed the en banc opinion in this case, the Court 

of Appeals issued en banc opinions adopting the appropriate statute of 
limitations for § 1983 claims brought in Kansas, Utah, and Colorado. 
Hamilton v. City of Overland Park, 730 F. 2d 613 (CAIO 1984) (applying 
2-year Kansas statute governing actions for “injuries to the rights of 
another”), cert, pending, No. 83-2131; Mismash v. Murray City, 730 F. 2d 
1366 (CAIO 1984) (applying 4-year Utah statute for actions not limited by a
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The Court of Appeals acknowledged that its holding is 
at odds with the New Mexico Supreme Court’s decision in 
DeVargas. It also commented on the extensive conflict in 
the Federal Courts of Appeals: “the courts vary widely in the 
methods by which they characterize a section 1983 action, 
and in the criteria by which they evaluate the applicability of 
a particular state statute of limitations to a particular claim. 
The actual process used to select an appropriate state statute 
varies from circuit to circuit and sometimes from panel to 
panel.” 731 F. 2d, at 643. “Few areas of the law stand in 
greater need of firmly defined, easily applied rules than does 
the subject of periods of limitations.” Chardon v. Fumero 
Soto, 462 U. S. 650, 667 (1983) (Rehnq ui st , J., dissenting). 
Thus, the conflict, confusion, and uncertainty concerning the 
appropriate statute of limitations to apply to this most impor-
tant, and ubiquitous, civil rights statute provided compelling 
reasons for granting certiorari. 469 U. S. 815 (1984). We 
find the reasoning in the Court of Appeals’ opinion persua-
sive, and affirm.

I
The Reconstruction Civil Rights Acts do not contain a spe-

cific statute of limitations governing § 1983 actions11—“a void 
which is commonplace in federal statutory law.” Board of 
Regents v. Tomanio, 446 U. S. 478, 483 (1980). When Con-
gress has not established a time limitation for a federal cause 
of action, the settled practice has been to adopt a local time 
limitation as federal law if it is not inconsistent with federal * 

specific statute of limitations), cert, pending, No. 83-2140; McKay v. 
Hammock, 730 F. 2d 1367 (CAIO 1984) (applying 3-year Colorado statute 
governing “[a]ll other actions of every kind for which no other period of 
limitation is provided by law”). The court also held that its new approach 
to borrowing statutes of limitations in § 1983 actions would not be applied 
retroactively to bar “plaintiffs’ right to their day in court when their action 
was timely under the law in effect at the time their suit was commenced.” 
Jackson v. City of Bloomfield, 731 F. 2d 652, 655 (CAIO 1984).

11 See O’Sullivan v. Felix, 233 U. S. 318 (1914).



WILSON V. GARCIA 267

261 Opinion of the Court

law or policy to do so.12 In 42 U. S. C. § 1988, Congress 
has implicitly endorsed this approach with respect to claims 
enforceable under the Reconstruction Civil Rights Acts.

The language of §1988,13 directs the courts to follow “a 
three-step process” in determining the rules of decision 
applicable to civil rights claims:

“First, courts are to look to the laws of the United States 
‘so far as such laws are suitable to carry [the civil and 
criminal civil rights statutes] into effect.’ [42 U. S. C. 
§ 1988.] If no suitable federal rule exists, courts under-
take the second step by considering application of state 
‘common law, as modified and changed by the constitu-
tion and statutes’ of the forum state. Ibid. A third 
step asserts the predominance of the federal interest: 
courts are to apply state law only if it is not ‘incon-
sistent with the Constitution and laws of the United 
States.’ Ibid” Burnett n . Grattan, 468 U. S. 42, 47- 
48 (1984).

12 See, e. g., Runyon v. McCrary, 427 U. S. 160, 180-182 (1976); Auto 
Workers v. Hoosier Cardinal Corp., 383 U. S. 696, 704 (1966); Chatta-
nooga Foundry & Pipe Works v. Atlanta, 203 U. S. 390, 397-398 (1906); 
McClaine v. Rankin, 197 U. S. 154,158 (1905); Campbell v. Haverhill, 155 
U. S. 610, 617 (1895).

13 Title 42 U. S. C. § 1988 provides, in relevant part:
“The jurisdiction in civil and criminal matters conferred on the district 

courts by the provisions of this Title, and of Title ‘CIVIL RIGHTS,’ and of 
Title ‘CRIMES,’ for the protection of all persons in the United States in 
their civil rights, and for their vindication, shall be exercised and enforced 
in conformity with the laws of the United States, so far as such laws are 
suitable to carry the same into effect; but in all cases where they are not 
adapted to the object, or are deficient in the provisions necessary to furnish 
suitable remedies and punish offenses against law, the common law, as 
modified and changed by the constitution and statutes of the State wherein 
the court having jurisdiction of such civil or ciminal cause is held, so far as 
the same is not inconsistent with the Constitution and laws of the United 
States, shall be extended to and govern the said courts in the trial and 
disposition of the cause . . . .”
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This case principally involves the second step in the process: 
the selection of “the most appropriate,”14 or “the most analo-
gous” 15 state statute of limitations to apply to this § 1983 
claim.

In order to determine the most “most appropriate” or 
“most analogous” New Mexico statute to apply to the re-
spondent’s claim, we must answer three questions. We 
must first consider whether state law or federal law governs 
the characterization of a § 1983 claim for statute of limitations 
purposes. If federal law applies, we must next decide 
whether all § 1983 claims should be characterized in the same 
way, or whether they should be evaluated differently de-
pending upon the varying factual circumstances and legal 
theories presented in each individual case. Finally, we must 
characterize the essence of the claim in the pending case, and 
decide which state statute provides the most appropriate lim-
iting principle. Although the text of neither §1983 nor 
§ 1988 provides a pellucid answer to any of these questions, 
all three parts of the inquiry are, in final analysis, questions 
of statutory construction.

II
Our identification of the correct source of law properly be-

gins with the text of § 1988.16 Congress’ first instruction in 
the statute is that the law to be applied in adjudicating civil 
rights claims shall be in “conformity with the laws of the 
United States, so far as such laws are suitable.” This man-
date implies that resort to state law—the second step in the 
process—should not be undertaken before principles of fed-
eral law are exhausted. The characterization of § 1983 for 
statute of limitations purposes is derived from the elements 
of the cause of action, and Congress’ purpose in providing it. 
These, of course, are matters of federal law. Since federal 
law is available to decide the question, the language of § 1988 

14 Johnson v. Railway Express Agency, Inc., 421 U. S. 454, 462 (1975).
15 Board of Regents v. Tomanio, 446 U. S. 478, 488 (1980).
16 See n. 13, supra.
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directs that the matter of characterization should be treated 
as a federal question. Only the length of the limitations pe-
riod, and closely related questions of tolling and application,17 
are to be governed by state law.

This interpretation is also supported by Congress’ third 
instruction in § 1988: state law shall only apply “so far as the 
same is not inconsistent with” federal law. This require-
ment emphasizes “the predominance of the federal interest” 
in the borrowing process, taken as a whole. Burnett v. 
Grattan, 468 U. S., at 48.18 Even when principles of state 
law are borrowed to assist in the enforcement of this federal 
remedy, the state rule is adopted as “a federal rule respon-
sive to the need whenever a federal right is impaired.” 
Sullivan v. Little Hunting Park, Inc., 396 U. S. 229, 240 
(1969). The importation of the policies and purposes of the 
States on matters of civil rights is not the primary office 
of the borrowing provision in § 1988; rather, the statute is 
designed to assure that neutral rules of decision will be avail-
able to enforce the civil rights actions, among them § 1983. 
Congress surely did not intend to assign to state courts and 
legislatures a conclusive role in the formative function of 
defining and characterizing the essential elements of a federal 
cause of action.

In borrowing statutes of limitations for other federal 
claims,19 this Court has generally recognized that the problem 

17 “In virtually all statutes of limitations the chronological length of the 
limitation period is interrelated with provisions regarding tolling, revival, 
and questions of application.” Johnson v. Railway Express Agency, Inc., 
421 U. S., at 464; see also Chardon y. Fumero Soto, 462 U. S. 650, 657 
(1983); Board of Regents v. Tomanio, 446 U. S., at 484.

18 Cf. Occidental Life Insurance Co. v. EEOC, 432 U. S. 355, 367 (1977) 
(“State legislatures do not devise their limitations periods with national 
interests in mind, and it is the duty of the federal courts to assure that the 
importation of state law will not frustrate or interfere with the implemen-
tation of national policies”).

19 The problem we address today often arose in treble-damages litigation 
under the antitrust laws before Congress enacted a federal statute of limi-
tations. 69 Stat. 283, 15 U. S. C. § 15b. The question whether antitrust 
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of characterization “is ultimately a question of federal law.” 
Auto Workers v. Hoosier Cardinal Corp., 383 U. S. 696, 706 
(1966) (§ 301 of the Labor Management Relations Act of 1947, 
29 U. S. C. § 185).20 In DelCostello v. Teamsters, 462 U. S. 
151 (1983), for example, we recently declined to apply a state 
statute of limitations when we were convinced that a federal 
statute of limitations for another cause of action better re-
flected the balance that Congress would have preferred be-
tween the substantive policies underlying the federal claim 
and the policies of repose.21 So here, the federal interest in 
uniformity and the interest in having “firmly defined, easily 
applied rules,” see Chardon, 462 U. S., at 667 (Rehnqui st , 
J., dissenting), support the conclusion that Congress intended 
the characterization of §1983 to be measured by federal 
rather than state standards.22 The Court of Appeals was 

claims were more analogous to penal claims or to claims arising in tort, con-
tract, or on a statute, was treated as a matter of federal law by the better 
reasoned authority. See, e. g., Moviecolor Limited v. Eastman Kodak 
Co., 288 F. 2d 80, 83 (CA2), cert, denied, 368 U. S. 821 (1961); Fulton v. 
Loew’s, Inc., 114 F. Supp. 676, 678-682 (Kan. 1953); Electric Theater Co. 
v. Twentieth Century-Fox Film Corp., 113 F. Supp. 937, 941-942, (WD 
Mo. 1953); Wolf Sales Co. v. Rudolf WurUtz er Co., 105 F. Supp. 506, 509 
(Colo. 1952).

20See also 383 U. S., at 709 (Whi te , J., dissenting) (“[T]he cases also 
establish that the silence of Congress is not to be read as automatically 
putting an imprimatur on state law. Rather, state law is applied only 
because it supplements and fulfills federal policy, and the ultimate question 
is what federal policy requires”).

21 “Nevertheless, when a rule from elsewhere in federal law clearly pro-
vides a closer analogy than available state statutes, and when the federal 
policies at stake and the practicalities of litigation make that rule a signifi-
cantly more appropriate vehicle for interstitial lawmaking, we have not 
hesitated to turn away from state law.” DelCostello v. Teamsters, 462 
U. S., at 171-172. Cf. Board of Regents v. Tomanio, 446 U. S., at 488 
(“[T]his Court has . . . ‘borrowed’ what it considered to be the most analo-
gous state statute of limitations to bar tardily commenced proceedings”) 
(emphasis added).

22 The weight of federal authority is consistent with this view. See, 
e. g., 731 F. 2d, at 643, 651, n. 5 (opinion below); McNutt v. Duke Preci-
sion Dental & Orthodontic Laboratories, Inc., 698 F. 2d 676, 679 (CA4 
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therefore correct in concluding that it was not bound by the 
New Mexico Supreme Court’s holding in DeVargas.

Ill
A federal cause of action “brought at any distance of time” 

would be “utterly repugnant to the genius of our laws.” 
Adams v. Woods, 2 Cranch 336, 342 (1805). Just determina-
tions of fact cannot be made when, because of the passage of 
time, the memories of witnesses have faded or evidence is 
lost. In compelling circumstances, even wrongdoers are 
entitled to assume that their sins may be forgotten.

The borrowing of statutes of limitations for § 1983 claims 
serves these policies of repose. Of course, the application of 
any statute of limitations would promote repose. By adopt-
ing the statute governing an analogous cause of action under 
state law, federal law incorporates the State’s judgment on 
the proper balance between the policies of repose and the 
substantive policies of enforcement embodied in the state 
cause of action. However, when the federal claim differs 
from the state cause of action in fundamental respects, the 
State’s choice of a specific period of limitation is, at best, only 
a rough approximation of “the point at which the interests in 
favor of protecting valid claims are outweighed by the inter-
ests in prohibiting the prosecution of stale ones.” Johnson 
v. Railway Express Agency, Inc., 421 U. S. 454, 463-464 
(1975).

Thus, in considering whether all § 1983 claims should be 
characterized in the same way for limitations purposes, it is 
useful to recall that § 1983 provides “a uniquely federal rem-

1983) (§ 1981); Pauk v. Board of Trustees of the City University of N. Y., 
654 F. 2d 856, 865-866, and n. 6 (CA2 1981) (§ 1983), cert, denied, 455 
U. S. 1000 (1982); Clark v. Musick, 623 F. 2d 89, 91 (CA9 1980) (§ 1983); 
Williams v. Walsh, 558 F. 2d 667, 672 (CA2 1977) (§ 1983); Beard v. 
Stephens, 372 F. 2d 685, 688 (CA5 1967); but see Kosikowski v. Bourne, 
659 F. 2d 105, 108 (CA9 1981) (§ 1983). To the extent that federal courts 
have, on occasion, deferred to a State’s characterization of § 1983 for stat-
ute of limitations purposes, they have done so as a matter of preference or 
comity—not obligation.
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edy against incursions under the claimed authority of state 
law upon rights secured by the Constitution and laws of the 
Nation.” Mitchum v. Foster, 407 U. S. 225, 239 (1972). 
The high purposes of this unique remedy make it appropriate 
to accord the statute “a sweep as broad as its language.”23 
Because the § 1983 remedy is one that can “override certain 
kinds of state laws,” Monroe v. Pape, 365 U. S. 167, 173 
(1961), and is, in all events, “supplementary to any remedy 
any State might have,” McNeese v. Board of Education, 373 
U. S. 668, 672 (1963), it can have no precise counterpart in 
state law. Monroe v. Pape, 365 U. S., at 196, n. 5 (Harlan, 
J., concurring). Therefore, it is “the purest coincidence,” 
ibid., when state statutes or the common law provide for 
equivalent remedies; any analogies to those causes of action 
are bound to be imperfect.24

In this light, practical considerations help to explain why a 
simple, broad characterization of all § 1983 claims best fits the 
statute’s remedial purpose. The experience of the courts 
that have predicated their choice of the correct statute of 
limitations on an analysis of the particular facts of each claim 
demonstrates that their approach inevitably breeds uncer-
tainty and time-consuming litigation that is foreign to the 
central purposes of § 1983.25 * * 28 Almost every § 1983 claim can 
be favorably analogized to more than one of the ancient 

23 United States v. Price, 383 U. S. 787, 801 (1966); cf. Griffin v. Brecken-
ridge, 403 U. S. 88,97 (1971).

24 For this reason the adoption of one analogy rather than another will
often be somewhat arbitrary; in such a case, the losing party may “infer
that the choice of a limitations period in his case was result oriented, 
thereby undermining his belief that he has been dealt with fairly.” 731
F. 2d, at 650.

28 A comprehensive annotation in a publication that is popular with the 
practicing bar concludes that there is “uncertainty, confusion, and lack of 
uniformity in selecting the applicable statute of limitations in § 1983 suits.” 
Annot., 45 A. L. R. Fed. 548, 554 (1979). See also Biehler, Limiting the 
Right to Sue, 33 Drake L. Rev. 1 (1983); Comment, 1976 Ariz. State L. J. 
97; Notes, 26 Wayne L. Rev. 61 (1979).



WILSON v. GARCIA 273

261 Opinion of the Court

common-law forms of action, each of which may be governed 
by a different statute of limitations. In the case before us, 
for example, the respondent alleges that he was injured by a 
New Mexico State Police officer who used excessive force to 
carry out an unlawful arrest. This § 1983 claim is arguably 
analogous to distinct state tort claims for false arrest, assault 
and battery, or personal injuries. Moreover, the claim could 
also be characterized as one arising under a statute, or as 
governed by the special New Mexico statute authorizing 
recovery against the State for the torts of its agents.

A catalog of other constitutional claims that have been 
alleged under § 1983 would encompass numerous and diverse 
topics and subtopics: discrimination in public employment on 
the basis of race or the exercise of First Amendment rights,26 
discharge or demotion without procedural due process,27 
mistreatment of schoolchildren,28 deliberate indifference to 
the medical needs of prison inmates,29 the seizure of chat-
tels without advance notice or sufficient opportunity to be 
heard30—to identify only a few.31 If the choice of the statute 

26 E. g., Burnett v. Grattan, 468 U. S. 42 (1984).
21E. g., Cleveland Board of Education v. Loudennill, 470 U. S. 532 

(1985); Bishop v. Wood, 426 U. S. 341 (1976).
28 E. g., Ingraham v. Wright, 430 U. S. 651 (1977).
aE. g., Estelle v. Gamble, 429 U. S. 97 (1976).
30E. g., Lugar v. Edmondson Oil Co., 457 U. S. 922 (1982); Flagg Bros., 

Inc. v. Brooks, 436 U. S. 149 (1978).
31 Justi ce  Bla ckmu n  has summarized a few of the other causes of action 

that have been alleged under § 1983:
“In the First Amendment area, § 1983 was relied on for a challenge to state 
laws that required loyalty oaths, or prevented the wearing of armbands in 
protest of our policy in Vietnam. It was also used to restrain prosecutions 
under Louisiana’s Subversive Activities and Communist Control Law. It 
was utilized by the NAACP to establish that organization’s authority to ad-
vise Negroes of their legal rights. It was used to challenge bans on lawyer 
advertising and spending limitations on the public education activities of 
charities. . . . The case establishing that a welfare recipient has a right to 
notice and a hearing before his benefits are terminated was a § 1983 case. 
Along the same line, § 1983 cases have confirmed the due process rights of 
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of limitations were to depend upon the particular facts or 
the precise legal theory of each claim, counsel could almost 
always argue, with considerable force, that two or more 
periods of limitations should apply to each §1983 claim. 
Moreover, under such an approach different statutes of limi-
tations would be applied to the various § 1983 claims arising 
in the same State,32 and multiple periods of limitations would 
often apply to the same case.33 There is no reason to believe

recipients of utility service [and] of employees entitled under state law to 
seek redress for unlawful discharge .... Section 1983 has been used to 
challenge mandatory maternity leave policies and state restrictions on so-
cial security benefits. The list includes challenges to state restrictions on 
the right to vote, from poll taxes and white primaries to unequal apportion-
ment schemes. It includes a challenge to unequal age limitations for males 
and females on the sale of beer, and on limitations on the right to marry the 
person of one’s choice. And it includes successful efforts by mental pa-
tients and by prisoners to achieve First Amendment freedoms . . . and due 
process rights while within institutional walls.” Blackmun, Section 1983 
and Federal Protection of Individual Rights—Will the Statute Remain 
Alive or Fade Away?, Madison Lecture delivered at New York University 
School of Law, Nov. 14, 1984 (to be published in 60 N. Y. U. L. Rev. 1, 
19-20 (1985) (footnotes omitted)).

32 For example, compare McGhee v. Ogburn, 707 F. 2d 1312, 1313 (CA11 
1983) (2-year Florida statute), with ’Williams v. Rhoden, 629 F. 2d 1099, 
1104 (CA5 1980) (4-year Florida statute); Hines v. Board of Education of 
Covington, Ky., 667 F. 2d 564, 565 (CA6 1982) (1-year Kentucky statute), 
with Gamer v. Stephens, 460 F. 2d 1144, 1148 (CA6 1972) (5-year Ken-
tucky statute); and Whatley v. Department of Education, 673 F. 2d 873, 
877 (CA5 1982) (20-year Georgia statute), with Wooten v. Sanders, 572 
F. 2d 500, 501 (CA5 1978) (2-year Georgia statute).

33 For example, in Polite v. Diehl, 507 F. 2d 119 (CA3 1974) (en banc), the 
plaintiff alleged that police officers unlawfully arrested him, beat him and 
sprayed him with mace, coerced him into pleading guilty to various of-
fenses, and had his automobile towed away. The court held that a 1-year 
false arrest statute of limitations applied to the arrest claim, a 2-year per-
sonal injuries statute applied to the beating and coerced-plea claims, and 
a 6-year statute for actions seeking the recovery of goods applied to the 
towing claim. See also Chambers v. Omaha Public School District, 536 
F. 2d 222, 227 (CA8 1976); Beard v. Stephens, 372 F. 2d 685, 689-690 
(CA5 1967).
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that Congress would have sanctioned this interpretation of 
its statute.

When § 1983 was enacted, it is unlikely that Congress actu-
ally foresaw the wide diversity of claims that the new remedy 
would ultimately embrace. The simplicity of the admonition 
in §1988 is consistent with the assumption that Congress 
intended the identification of the appropriate statute of limi-
tations to be an uncomplicated task for judges, lawyers, and 
litigants, rather than a source of uncertainty, and unproduc 
tive and ever-increasing litigation. Moreover, the legislative 
purpose to create an effective remedy for the enforcement of 
federal civil rights is obstructed by uncertainty in the 
applicable statute of limitations, for scarce resources must be 
dissipated by useless litigation on collateral matters.34

Although the need for national uniformity “has not been 
held to warrant the displacement of state statutes of limita-
tions for civil rights actions,” Board of Regents v. Tomanio, 
446 U. S., at 489, uniformity within each State is entirely 
consistent with the borrowing principle contained in § 1988.35 
We conclude that the statute is fairly construed as a directive 
to select, in each State, the one most appropriate statute of 
limitations for all §1983 claims. The federal interests in 
uniformity, certainty, and the minimization of unnecessary 
litigation all support the conclusion that Congress favored 
this simple approach.

34 On a human level, uncertainty is costly to all parties. Plaintiffs may 
be denied their just remedy if they delay in filing their claims, having 
wrongly postulated that the courts would apply a longer statute. Defend-
ants cannot calculate their contingent liabilities, not knowing with confi-
dence when their delicts lie in repose.

86 The Second and the Ninth Circuits emphasized the importance of uni-
formity in adopting a uniform characterization of § 1983 claims as claims 
arising on a statute. See Pauk v. Board of Trustees of the City Univer-
sity ofN. Y., 654 F. 2d, at 866; Clark v. Musick, 623 F. 2d, at 92; Smith v. 
C remins, 308 F. 2d 187, 190 (CA9 1962). See also Garmon v. Foust, 668 
F. 2d 400 (CA8) (en banc), cert, denied, 456 U. S. 998 (1982).
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IV
After exhaustively reviewing the different ways that 

§ 1983 claims have been characterized in every Federal Cir-
cuit, the Court of Appeals concluded that the tort action for 
the recovery of damages for personal injuries is the best 
alternative available. 731 F. 2d, at 650-651. We agree that 
this choice is supported by the nature of the § 1983 remedy, 
and by the federal interest in ensuring that the borrowed 
period of limitations not discriminate against the federal civil 
rights remedy.

The specific historical catalyst for the Civil Rights Act of 
1871 was the campaign of violence and deception in the 
South, fomented by the Ku Klux Klan, which was denying 
decent citizens their civil and political rights. See Briscoe v. 
LaHue, 460 U. S. 325, 336-340 (1983). The debates on the 
Act chronicle the alarming insecurity of life, liberty, and 
property in the Southern States, and the refuge that local 
authorities extended to the authors of these outrageous 
incidents:

“While murder is stalking abroad in disguise, while 
whippings and lynchings and banishing have been visited 
upon unoffending American citizens, the local adminis-
trations have been found inadequate or unwilling to 
apply the proper corrective. Combinations, darker than 
the night that hides them, conspiracies, wicked as the 
worst of felons could devise, have gone unwhipped of 
justice. Immunity is given to crime, and the records 
of public tribunals are searched in vain for any evidence 
of effective redress.” Cong. Globe, 42d Cong, 1st Sess., 
374 (1871) (remarks of Rep. Lowe).36

36 See also Cong. Globe, 42d Cong., 1st Sess., 321 (1871) (remarks of Rep. 
Stoughton); 332 (Rep. Hoar); 369-370 (Rep. Monroe); 389 (Rep. Elliott); 
412-413 (Rep. E. Roberts); 428 (Rep. Beatty); 436-440 (Rep. Cobb); 
516-517 (Rep. Shellabarger); 606 (Sen. Pool); 654 (Sen. Osborn); 691 (Sen. 
Edmunds).
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By providing a remedy for the violation of constitutional 
rights, Congress hoped to restore peace and justice to the 
region through the subtle power of civil enforcement.

The atrocities that concerned Congress in 1871 plainly 
sounded in tort. Relying on this premise we have found tort 
analogies compelling in establishing the elements of a cause 
of action under §1983, Monroe v. Pape, 365 U. S., at 187, 
and in identifying the immunities available to defendants, 
Briscoe v. LaHue, 460 U. S., at 330; City of Newport v. Fact 
Concerts, Inc., 453 U. S. 247, 258 (1981); Pierson v. Ray, 386 
U. S. 547, 553-557 (1967). As we have noted, however, the 
§ 1983 remedy encompasses a broad range of potential tort 
analogies, from injuries to property to infringements of 
individual liberty.

Among the potential analogies, Congress unquestionably 
would have considered the remedies established in the Civil 
Rights Act to be more analogous to tort claims for personal 
injury than, for example, to claims for damages to property 
or breach of contract. The unifying theme of the Civil 
Rights Act of 1871 is reflected in the language of the Four-
teenth Amendment37 that unequivocally recognizes the equal 
status of every “person” subject to the jurisdiction of any of 
the several States. The Constitution’s command^ is that all 
“persons” shall be accorded the full privileges of citizenship; 
no person shall be deprived of life, liberty, or property with-
out due process of law or be denied the equal protection of 
the laws. A violation of that command is an injury to the 
individual rights of the person.

37 “All persons born or naturalized in the United States, and subject to 
the jurisdiction thereof, are citizens of the United States and of the State 
wherein they reside. No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United States; nor 
shall any State deprive any person of life, liberty, or property, without due 
process of law; nor deny to any person within its jurisdiction the equal pro-
tection of the laws.” U. S. Const., Arndt. 14, § 1.
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Relying on the language of the statute, the Court of 
Appeals for the Fourth Circuit has succinctly explained why 
this analogy is persuasive:

“In essence, § 1983 creates a cause of action where there 
has been injury, under color of state law, to the person 
or to the constitutional or federal statutory rights which 
emanate from or are guaranteed to the person. In the 
broad sense, every cause of action under § 1983 which is 
well-founded results from ‘personal injuries.”’ Almond 
v. Kent, 459 F. 2d 200, 204 (1972).38

Had the 42d Congress expressly focused on the issue decided 
today, we believe it would have characterized § 1983 as con-
ferring a general remedy for injuries to personal rights.

The relative scarcity of statutory claims when § 1983 was 
enacted makes it unlikely that Congress would have intended 
to apply the catchall periods of limitations for statutory 
claims that were later enacted by many States. Section 
1983, of course, is a statute, but it only provides a remedy 
and does not itself create any substantive rights. Chapman 
v. Houston Welfare Rights Organization, 441 U. S. 600, 
617-618 (1979). Although a few § 1983 claims are based on 
statutory rights, Maine v. Thiboutot, 448 U. S. 1, 4-8 (1980), 
most involve much more. The rights enforceable under 
§ 1983 include those guaranteed by the Federal Government 
in the Fourteenth Amendment: that every person within the 
United States is entitled to equal protection of the laws and 
to those “fundamental principles of liberty and justice” that 
are contained in the Bill of Rights and “lie at the base of all 
our civil and political institutions.”39 These guarantees of 

38 See also McCausland v. Mason County Board of Education, 649 F. 2d 
278, 279 (CA4), cert, denied, 454 U. S. 1098 (1981). Cf. Runyon v. 
McCrary, 427 U. S. 160, 179-182 (1976) (affirming Court of Appeals’ reli-
ance on statute of limitations for “personal injuries” actions in 42 U. S. C. 
§ 1981 claim).

™ Hebert v. Louisiana, 272 U. S. 312, 316 (1926); Powell v. Alabama, 
287 U. S. 45, 67 (1932); Duncan v. Louisiana, 391 U. S. 145, 148 (1968).
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liberty are among the rights possessed by every individual in 
a civilized society, and not privileges extended to the people 
by the legislature.40

Finally, we are satisfied that Congress would not have 
characterized § 1983 as providing a cause of action analogous 
to state remedies for wrongs committed by public officials. 
It was the very ineffectiveness of state remedies that led 
Congress to enact the Civil Rights Acts in the first place.41 
Congress therefore intended that the remedy provided in 
§ 1983 be independently enforceable whether or not it dupli-
cates a parallel state remedy. Monroe v. Pape, 365 U. S., at 
173. The characterization of all § 1983 actions as involving 
claims for personal injuries minimizes the risk that the choice 
of a state statute of limitations would not fairly serve the 
federal interests vindicated by § 1983. General personal in-
jury actions, sounding in tort, constitute a major part of the 
total volume of civil litigation in the state courts today,42 and 
probably did so in 1871 when § 1983 was enacted. It is most 
unlikely that the period of limitations applicable to such 
claims ever was, or ever would be, fixed in a way that would 
discriminate against federal claims, or be inconsistent with 
federal law in any respect.

40 “It is a fundamental principle of law that while the citizen owes alle-
giance to the Government he has a right to expect and demand protection 
for life, person, and property. But we are not compelled to rest upon this 
inherent and undeniable right to protect our citizens. The Constitution 
of the United States contains an express grant of power coupled with 
an imperative injunction for its exercise.” Cong. Globe, 42d Cong., 1st 
Sess., 322 (1871) (Rep. Stoughton). See also id., at 339 (Rep. Kelley); 
367-368 (Rep. Sheldon); 382 (Rep. Hawley); 475-476 (Rep. Dawes); 482 
(Rep. Wilson); 691 (Sen. Edmunds).

41 See supra, at 276-277. Also see the legislative history related in 
Patsy v. Board of Regents, 457 U. S. 496, 503-505 (1982); Mitchum v. Fos-
ter, 407 U. S. 225, 240-242 (1972); McNeese v. Board of Education, 373 
U. S. 668, 671-672 (1963); Monroe v. Pape, 365 U. S. 167, 172-180 (1961); 
id., at 196, and n. 5 (Harlan, J., concurring).

42 See National Center for State Courts, State Court Caseload Statistics 
National Database, 1985.
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V
In view of our holding that § 1983 claims are best charac-

terized as personal injury actions, the Court of Appeals 
correctly applied the 3-year statute of limitations governing 
actions “for an injury to the person or reputation of any 
person.” N. M. Stat. Ann. §37-1-8 (1978). The judgment 
of the Court of Appeals is affirmed.

It is so ordered.

Just ice  Powell  took no part in the consideration or 
decision of this case.

Just ice  O’Conn or , dissenting.
Citing “practical considerations,” the Court today decides 

to jettison a rule of venerable application and adopt instead 
one “simple, broad characterization of all §1983 claims.” 
Ante, at 272. Characterization of § 1983 claims is, I agree, 
a matter of federal law. But I see no justification, given our 
longstanding interpretation of 42 U. S. C. § 1988 and Con-
gress’ awareness of it, for abandoning the rule that courts 
must identify and apply the statute of limitations of the state 
claim most closely analogous to the particular § 1983 claim. 
In declaring that all § 1983 claims, regardless of differences 
in their essential characteristics, shall be considered most 
closely analogous to one narrow class of tort, the Court, 
though purporting to conform to the letter of § 1988, aban-
dons the policies § 1988 embodies. I respectfully dissent.

I
The rule that a federal court adjudicating rights under 

§ 1983 will adopt the state statute of limitations of the most 
closely analogous state-law claim traces its lineage to 
M’Cluny v. Silliman, 3 Pet. 270 (1830), Campbell v. Haver-
hill, 155 U. S. 610 (1895), and O’Sullivan v. Felix, 233 U. S. 
318 (1914). These opinions held that where “Congress . . . 
could have, by specific provision, prescribed a limitation, but 
no specific provision [was] adduced,” O’Sullivan v. Felix, 
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supra, at 322, “Congress . . . intended to subject such action 
to the general laws of the State applicable to actions of a simi-
lar nature” and “intended that the remedy should be enforced 
in the manner common to like actions within the same juris-
diction,” Campbell v. Haverhill, supra, at 616. With re-
spect to the borrowing of state law in §1983 claims, Con-
gress explicitly provided that, absent a suitable federal law 
provision,

“the common law, as modified and changed by the con-
stitution and statutes of the State wherein the court 
having jurisdiction ... is held . . . shall be extended to 
and govern the said courts in the trial and disposition of 
the cause.” 42 U. S. C. § 1988.

This Court has consistently interpreted § 1988 as instructing 
that the rule applicable to the analogous state claim shall fur-
nish the rule of decision “so far as the same is not inconsistent 
with the Constitution and the laws of the United States.” 
Ibid. See, e. g., Board of Regents v. Tomanio, 446 U. S. 
478 (1980); Robertson v. Wegmann, 436 U. S. 584 (1978); 
Johnson v. Railway Express Agency, Inc., 421 U. S. 454 
(1975). Cf. Auto Workers n . Hoosier Cardinal Corp., 383 
U. S. 696 (1966).

In Johnson v. Railway Express Agency, supra, the Court 
described the policies behind Congress’ decision to borrow 
the most appropriate state limitations period:

“Although any statute of limitations is necessarily arbi-
trary, the length of the period allowed for instituting suit 
inevitably reflects a value judgment concerning the point 
at which the interests in favor of protecting valid claims 
are outweighed by the interests in prohibiting prosecu-
tion of stale ones. ... In borrowing a state period of 
limitation for application to a federal cause of action, a 
federal court is relying on the State’s wisdom in setting a 
limit... on the prosecution of a closely analogous claim.” 
421 U. S., at 463-464.
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See also Board of Regents v. Tomanio, supra; Bell v. Morri-
son, 1 Pet. 351, 360 (1828) (Story, J.) (statutes of limitations 
guard against “stale demands, after the true state of the 
transaction may have been forgotten”). Plainly the legisla-
tive judgment to which this Court has traditionally deferred 
is not some purely arbitrary imposition of a conveniently 
uniform time limit. For example, a legislature’s selection 
of differing limitations periods for a claim sounding in defa-
mation and one based on a written contract is grounded in 
its evaluation of the characteristics of those claims relevant 
to the realistic life expectancy of the evidence and the ad-
versary’s reasonable expectations of repose. See United 
States v. Kubrick, 444 U. S. Ill, 117 (1979); Burnett v. 
New York Central R. Co., 380 U. S. 424, 426-427 (1965). 
See, e. g., 42 Pa. Cons. Stat. Ann. (Purdon, vol. covering 
§§ 101-1700, 1981), pp. xvi-xvii (limitations periods revised 
“to conform to the modem principle that claims based on 
conduct, and hence heavily relying on unwritten evidence, 
should have relatively short statutes of limitations, so as to 
bring them to trial. . . before memories have faded”).

Despite vocal criticism of the “confusion” created by indi-
vidualized statutes of limitations, most Federal Courts of 
Appeals and state courts have continued the settled practice 
of seeking appropriate factual analogies for each genus of 
§ 1983 claim. See, e. g., Gashgai v. Leibowitz, 703 F. 2d 10 
(CAI 1983); McClam n . Barry, 225 U. S. App. D. C. 124, 697 
F. 2d 366 (1983), overruled on other grounds, Brown v. 
United States, 239 U. S. App. D. C. 345, 742 F. 2d 1498 
(1984); Blake v. Katter, 693 F. 2d 677 (CA7 1982); White 
v. United Parcel Service, 692 F. 2d 1 (CA5 1982); Kilgore v. 
City of Mansfield, Ohio, 679 F. 2d 632 (CA6 1982); Polite 
v. Diehl, 507 F. 2d 119 (CA3 1974) (en banc); Miller v. City of 
Overland Park, 231 Kan. 557, 646 P. 2d 1114 (1982); Sena 
School Bus Co. v. Santa Fe Board of Education, 677 P. 2d 
639 (N. M. App. 1984); Arquette v. Hancock, 656 S'. W. 2d 
627 (Tex. App. 1983); Moore v. McComsey, 313 Pa. Super.



WILSON V. GARCIA 283

261 O’Conn or , J., dissenting

264, 459 A. 2d 841 (1983); Leese n . Doe, 182 N. J. Super. 318, 
440 A. 2d 1166 (1981). As these courts have recognized:

“The variety of possible claims that might be brought 
under section 1983 is unlimited, ranging from simple 
police brutality to school desegregation cases. To im-
pose one statute of limitations for actions so diverse 
would be to disregard the unanimous judgments of the 
states that periods of limitations should vary with the 
subject matter of the claim. While the present system 
of reference to these many state limits is not perfect in 
operation, it surely preserves some of the judgments 
that have been made about what appropriate periods of 
limitation should be for causes of action diverse in 
nature.” Note, Choice of Law Under Section 1983, 37 
U. Chi. L. Rev. 494, 504 (1970).

II
The majority concedes that “[b]y adopting the statute gov-

erning an analogous cause of action under state law, federal 
law incorporates the State’s judgment on the proper balance 
between the policies of repose and the substantive policies of 
enforcement embodied in the state cause of action.” Ante, 
at 271. Yet the Court posits, without any serious attempt 
at explanation, that a § 1983 claim differs so fundamentally 
from a state-law cause of action that “any analogies to those 
causes of action are bound to be imperfect.” Ante, at 272. 
The only fundamental differences the Court identifies— 
§1983’s “uniqueness,” its “high purposes,” its “supplemen-
tary” nature—in no way explain the determination that a sin-
gle inflexible analogy should govern what the Court concedes 
is the “wide diversity” of claims the § 1983 remedy embraces. 
Ante, at 275.

Thus with hardly a backward look, the majority leaves be-
hind a century of precedent. See, e. g., Campbell v. Haver-
hill, 155 U. S. 610 (1895). Inspired by “the federal interests 
in uniformity, certainty, and the minimization of unnecessary 
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litigation,” the Court suddenly discovers that § 1988 “is fairly 
construed as a directive to select, in each State, the one 
most appropriate statute of limitations for all § 1983 claims.” 
Ante, at 275. This fact, of course, escaped the drafters of 
the Civil Rights Acts, who referred the courts only to general 
state-law principles. Groping to discern what the 42d Con-
gress would have done had it “expressly focused on the issue 
decided today,” the Court “believes” that “the 42d Congress 
. . . would have characterized § 1983 as conferring a general 
remedy for injuries to personal rights.” Ante, at 278.

The Court’s all-purpose analogy is appealing; after all, 
every compensable injury, whether to constitutional or statu-
tory rights, through violence, deception, or broken promises, 
to the person’s pocketbook, person, or dignity, might plausi-
bly be described as a “personal injury.” But so sweeping an 
analogy is no analogy at all. In all candor, the Court has 
perceived a need for uniformity and has simply seized the 
opportunity to legislate it. The Court takes this step even 
though a number of bills proposed to recent Congresses to 
standardize §1983 limitations periods have failed of enact-
ment, see, e. g., S. 436, 99th Cong., 1st Sess. (1985); S. 1983, 
96th Cong., 1st Sess. (1979); H. R. 12874, 94th Cong., 2d 
Sess. (1976), a fact that the Court would normally interpret 
as a persuasive indication that Congress does not agree that 
concerns for uniformity dictate a unitary rule. See Ford 
Motor Credit Co. n . Milhollin, 444 U. S. 555, 565 (1980) 
(“[C]aution must temper judicial creativity in the face of. . . 
legislative silence”); Robertson n . Wegmann, 436 U. S., at 
593, and n. 11; Auto Workers v. Hoosier Cardinal Corp., 383 
U. S., at 704.

As well as co-opting federal legislation, the Court’s decision 
effectively forecloses legislative creativity on the part of the 
States. Were a State now to formulate a detailed statutory 
scheme setting individualized limitations periods for various 
§ 1983 claims, drawing upon policies regarding the timeliness 
of suits for assault, libel, written contract, employment dis-
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putes, and so on, the Supremacy Clause would dictate that 
the blunt instrument announced today must supersede such 
legislative fine-tuning. Presumably, today’s decision would 
pre-empt such legislation even if the State’s limitations pe-
riod in a given case were more generous than the tort rule 
that the Court today mandates invariably shall apply. In 
the case of Blake v. Katter, 693 F. 2d 677 (CA7 1982), for ex-
ample, a plaintiff who claimed deprivation of liberty through 
false arrest enjoyed the benefit of Indiana’s generous 5-year 
statute for claims against public officials. The same plaintiff 
would now find his § 1983 cause of action foreclosed by the 
comparatively meager 2-year statute governing injuries to 
the person. Id., at 679-680.

In exchange for the accrued, collective wisdom of many 
legislatures, Bell v. Morrison, 1 Pet., at 360, the Court gains 
only a half measure of uniformity. The Court has heretofore 
wisely disavowed uniformity as a value not warranting “dis-
placement of state statutes of limitations for civil rights 
actions.” See Board of Regents v. Tomanio, 446 U. S., at 
489; Robertson v. Wegmann, supra, at 584-585, and n. 11. 
True, the Court’s decision means that all § 1983 claims in a 
given State must be brought within a single set period. Yet 
even the promise of uniformity within each State is illusory. 
In achieving statewide symmetry among civil rights claims 
the Court creates fresh problems of asymmetry that are of 
far greater moment to the local practitioner. Any lawyer 
knows that § 1983 claims do not occur in splendid isolation; 
they are usually joined with claims under state tort or con-
tract law arising out of the same facts. In the end, today’s 
decision saves neither judges nor local practitioners any 
headaches, since for 150 years characterization of the state 
law claims with reference to the relevant facts has been a 
routine prerequisite to establishing the applicable statute of 
limitations. As one state high court noted:

“We do not believe that it was the intent of Congress 
in enacting § 1983 to establish a cause of action with a 
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different statute of limitations than that provided by 
the state for common law or state statutory action on 
the identical set of facts.” Miller v. City of Overland 
Park, 231 Kan., at 560-562, 646 P. 2d, at 1116-1118.

Accord, Campbell v. Haverhill, 155 U. S., at 616. Such will 
be the inevitable result of the Court’s decision. For exam-
ple, under the newly revised Pennsylvania statutory scheme 
at issue in today’s companion case, Springfield Township 
School District v. Knoll, post, p. 288, a state law claim for 
libel or slander will be stale in one year, 42 Pa. Cons. Stat. 
§ 5523(1)(1982), but a § 1983 claim based on the same facts 
can still be filed after two years, §5524(2). More puzzling 
still, a §1983 claim for violation of constitutional rights 
arising out of a breach of contract will be foreclosed in two 
years but its state law counterpart based on the identical 
breach will remain fresh and litigable at six years. § 5527(2). 
This sort of half-baked uniformity is a poor substitute for the 
careful selection of the appropriate state law analogy.

Today’s decision does not so much resolve confusion as 
banish it to the lower courts. The Court’s new analogy lacks 
any magical power to conjure uniformity where diversity is 
the natural order. In fact, the rule the Court adopts failed in 
application literally before the ink of the Tenth Circuit’s deci-
sion was dry. The decision of the Court of Appeals for the 
Tenth Circuit in this case, affirmed today, was only one of 
four handed down on the same day in a valiant attempt to fix 
limitations periods for the entire Tenth Circuit. Kansas law 
conveniently supplied a 2-year statute for “injury to the 
rights of another,” see Hamilton v. City of Overland Park, 
730 F. 2d 613 (1984); but Utah law contained no such provi-
sion, see Mismash v. Murray City, 730 F. 2d 1366 (1984) 
(selecting Utah’s 4-year residuary statute, absent any statute 
for personal injury). Colorado law defied the newly minted 
rule by supplying not one but two periods that govern various 
injuries to personal rights. McKay v. Hammock, 730 F. 2d 
1367 (1984). The Tenth Circuit resolved its dilemma by 
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declaring both limitations periods “irrelevant” and instead 
selecting Colorado’s 3-year residuary statute. Id., at 1370. 
As these cases demonstrate, there is no guarantee state law 
will obligingly supply a limitations period to match an ab-
stract analogy that may have little relevance to the forum 
State’s limitations scheme.

As Professor Mishkin remarked regarding federal choice- 
of-law rules, often “the call for ‘uniformity’” is not so much 
grounded in any practical necessity as in a “desire for sym-
metry of abstract legal principles and a revolt against the 
complexities of a federated system.” Mishkin, The Various-
ness of “Federal Law”: Competence and Discretion in the 
Choice of National and State Rules for Decision, 105 U. Pa. 
L. Rev. 797, 813 (1957). See also Hart, The Relations Be-
tween State and Federal Law, 54 Colum. L. Rev. 489, 539- 
540 (1954) (we must have “the wit not to be deluded by 
little-minded assumptions about the value of uniformity and 
symmetrical organization charts,” id., at 542). Though the 
task of characterization is admittedly not “uncomplicated,” 
ante, at 275, it is nevertheless a routine feature of state 
procedural law, a task that is handled daily by the same 
judges, lawyers, and litigants as rely on §1983, often in 
the same actions. It was Congress’ choice in 1866, when it 
incorporated by reference “the common law, as modified . . . 
by . . . the statutes of the [forum] State,” to forgo legislating 
a simplistic rule and to entrust judges with the task of inte-
grating a federal remedy into a federal system.

Therefore, I would reverse the Court of Appeals’ scholarly 
but ultimately flawed attempt to impose a single state limita-
tions period for all § 1983 claims. Because I would apply the 
statute of limitations New Mexico applies to state claims 
directly analogous to the operative facts of this case, I re-
spectfully dissent.
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SPRINGFIELD TOWNSHIP SCHOOL DISTRICT ET AL. 
v. KNOLL

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE THIRD CIRCUIT

No. 82-1889. Argued January 14, 1985—Decided April 17, 1985

Respondent filed suit in Federal District Court on April 21, 1981, under 42 
U. S. C. § 1983, alleging that petitioner School District, in August 1979, 
May 1980, and December 1980, had discriminated against her on the 
basis of sex in failing to promote her to an administrative position. The 
court dismissed the § 1983 claim because it was not brought within the 
6-month limitations period under the Pennsylvania statute applicable to 
actions against a government official for acts done in the execution of his 
office. The Court of Appeals reversed, holding that the 6-year “residu-
ary” provision of the Pennsylvania limitations scheme was applicable.

Held: The Court of Appeals’ judgment is vacated, and the case is re-
manded for further consideration in the light of the decision in Wilson v. 
Garcia, ante, p. 261, that all § 1983 claims should be characterized for 
statute of limitations purposes as actions to recover damages for injuries 
to the person.

699 F. 2d 137, vacated and remanded.

Charles Potash argued the cause for petitioners. With 
him on the brief was Harris F. Goldich.

Robert H. Chanin argued the cause for respondent. With 
him on the brief were Michael H. Gottesman, Robert M. 
Weinberg, and Jeremiah A. Collins*

Per  Curi am .
On April 21,1981, respondent commenced this action alleg-

ing, in part, that the petitioner School District discriminated

*A brief for the State of Pennsylvania et al. as amici curiae urging 
reversal was filed by LeRoy S. Zimmerman, Attorney General of Pennsyl-
vania, and Andrew S. Gordon and Allen C. Warshaw, Senior Deputy At-
torneys General, and by the Attorneys General of their respective States 
as follows: Michael A. Lilly of Hawaii, Robert T. Stephan of Kansas, John 
D. Ashcroft of Missouri, Paul L. Douglas of Nebraska, Gregory H. Smith 
of New Hampshire, Rufus L. Edmisten of North Carolina, and Anthony 
Celebrezze of Ohio.
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against her on the basis of sex in failing to promote her to an 
administrative position. She sought equitable and compen-
satory relief under 42 U. S. C. § 1983 for the alleged acts of 
discrimination which occurred in August 1979, May 1980, and 
September 1980.

The District Court dismissed the § 1983 claim because it 
was not brought within the 6-month limitations period which 
applies to

“[a]n action against any officer of any government unit 
for anything done in the execution of his office, except an 
action subject to another limitation specified in this 
subchapter.” 42 Pa. Cons. Stat. § 5522(b)(1) (1982).

The Court of Appeals reversed, holding that the “application 
of the six-month limitations period would be inconsistent with 
the policies and legislative history underlying § 1983” and 
that “the six-year residuary provision of the limitations 
scheme should govern this dispute.” 699 F. 2d 137, 139 
(CA3 1983). We granted certiorari, 468 U. S. 1204 (1984), 
and heard argument.

The judgment of the Court of Appeals is now vacated, and 
the case is remanded for further consideration in light of our 
decision in Wilson v. Garcia, ante, p. 261, in which we have 
held that all § 1983 claims should be characterized for statute 
of limitations purposes as actions to recover damages for 
injuries to the person.

It is so ordered.

Just ice  Powell  took no part in the consideration or 
decision of this case.
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TONY AND SUSAN ALAMO FOUNDATION ET AL. v. 
SECRETARY OF LABOR

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE EIGHTH CIRCUIT

No. 83-1935. Argued March 25, 1985—Decided April 23, 1985

Petitioner Foundation is a nonprofit religious organization that derives its 
income largely from the operation of commercial businesses staffed by 
the Foundation’s “associates,” most of whom were drug addicts, dere-
licts, or criminals before their rehabilitation by the Foundation. These 
workers receive no cash salaries, but the Foundation provides them with 
food, clothing, shelter, and other benefits. The Secretary of Labor filed 
an action in Federal District Court against the Foundation and petitioner 
officers thereof, alleging violations of the minimum wage, overtime, and 
recordkeeping provisions of the Fair Labor Standards Act (Act). The 
District Court held that the Foundation was an “enterprise” within the 
meaning of 29 U. S. C. § 203(r), which defines that term as “the related 
activities performed ... by any person or persons for a common busi-
ness purpose,” that the Foundation’s businesses serve the general public 
in competition with ordinary commercial enterprises, and that under the 
“economic reality” test of employment the associates were “employees” 
of the Foundation protected by the Act. The court rejected petitioners’ 
arguments that application of the Act to the Foundation violated the 
Free Exercise and Establishment Clauses of the First Amendment. 
The Court of Appeals affirmed as to liability.

Held:
1. The Foundation’s businesses constitute an “enterprise” within the 

meaning of the Act and are not beyond the Act’s reach because of the 
Foundation’s religious character. This Court has consistently construed 
the Act liberally in recognition that broad coverage is essential to accom-
plish the goal of outlawing from interstate commerce goods produced 
under conditions that fall below minimum standards of decency. The 
Act contains no express or implied exception for commercial activities 
conducted by religious or other nonprofit organizations, and the Labor 
Department has consistently interpreted the Act to reach such busi-
nesses. And this interpretation is supported by the legislative history. 
Pp. 295-299.

2. The Foundation’s associates are “employees” within the meaning of 
the Act, because they work in contemplation of compensation. Walling 
v. Portland Terminal Co., 330 U. S. 148, distinguished. The fact that
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the associates themselves protest coverage under the Act is not dispos-
itive, since the test of employment under the Act is one of “economic 
reality.” And the fact that the compensation is primarily in the form of 
benefits rather than cash is immaterial in this context, such benefits 
simply being wages in another form. Pp. 299-303.

3. Application of the Act to the Foundation does not infringe on rights 
protected by the Religion Clauses of the First Amendment. The Free 
Exercise Clause does not require an exemption from a governmental 
program unless, at a minimum, inclusion in the program actually bur-
dens the claimant’s freedom to exercise religious rights. Here, since 
the Act does not require the payment of cash wages and the associates 
received wages in the form of benefits in exchange for working in the 
Foundation’s businesses, application of the Act works little or no change 
in the associates’ situation; they may simply continue to be paid in the 
form of benefits. But even if they were paid in cash and their religious 
beliefs precluded them from accepting the statutory amount, there is 
nothing in the Act to prevent them from voluntarily returning the 
amounts to the Foundation. And since the Act’s recordkeeping require-
ments apply only to commercial activities undertaken with a “business 
purpose,” they would have no impact on petitioners’ own evangelical 
activities or on individuals engaged in volunteer work for other religious 
organizations. Pp. 303-306.

722 F. 2d 397, affirmed.

Whi te , J., delivered the opinion for a unanimous Court.

Roy Gean, Jr., argued the cause for petitioners. With 
him on the briefs was Roy Gean III.

Charles Fried argued the cause for respondent. With 
him on the brief were Solicitor General Lee, Michael W. 
McConnell, Karen I. Ward, Sandra Lord, and Barbara J. 
Johnson.*

Justi ce  White  delivered the opinion of the Court.
The threshold question in this case is whether the mini-

mum wage, overtime, and recordkeeping requirements of the 
Fair Labor Standards Act, 52 Stat. 1060, as amended, 29 
U. S. C. §201 et seq., apply to workers engaged in the com-

*Burt Neuborne and Charles S. Sims filed a brief for the American Civil 
Liberties Union as amicus curiae urging affirmance.
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mercial activities of a religious foundation, regardless of 
whether those workers consider themselves “employees.” 
A secondary question is whether application of the Act in 
this context violates the Religion Clauses of the First 
Amendment.

I
The Tony and Susan Alamo Foundation is a nonprofit reli-

gious organization incorporated under the laws of California. 
Among its primary purposes, as stated in its Articles of 
Incorporation, are to “establish, conduct and maintain an 
Evangelistic Church; to conduct religious services, to minis-
ter to the sick and needy, to care for the fatherless and to 
rescue the fallen, and generally to do those things needful for 
the promotion of Christian faith, virtue, and charity.”1 The 
Foundation does not solicit contributions from the public. It 
derives its income largely from the operation of a number of 
commercial businesses, which include service stations, retail 
clothing and grocery outlets, hog farms, roofing and electrical 
construction companies, a recordkeeping company, a motel, 
and companies engaged in the production and distribution of 
candy.1 2 These activities have been supervised by petitioners 
Tony and Susan Alamo, president and secretary-treasurer of 
the Foundation, respectively.3 The businesses are staffed 
largely by the Foundation’s “associates,” most of whom were 
drug addicts, derelicts, or criminals before their conversion 
and rehabilitation by the Foundation. These workers re-
ceive no cash salaries, but the Foundation provides them 
with food, clothing, shelter, and other benefits.

1 App. to Brief for Petitioners 2.
2 The District Court found that the Foundation operates 4 businesses in 

California, 30 businesses in Arkansas, 3 businesses in Tennessee, and a 
motel in Tempe, Arizona. See 567 F. Supp. 556, 559-561 (WD Ark. 1983). 
The Foundation also receives income from the donations of its associates. 
Id., at 562.

8 Susan Alamo was named as a defendant and as a petitioner in this 
Court, but died after the suit was filed.
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In 1977, the Secretary of Labor filed an action against the 
Foundation, the Alamos, and Larry La Roche, who was then 
the Foundation’s vice president, alleging violations of the 
minimum wage, overtime, and recordkeeping provisions of 
the Fair Labor Standards Act, 29 U. S. C. §§ 206(b), 207(a), 
211(c), 215(a)(2), (a)(5), with respect to approximately 300 
associates.4 The United States District Court for the West-
ern District of Arkansas held that the Foundation was an 
“enterprise” within the meaning of 29 U. S. C. §203(r), 
which defines that term as “the related activities performed 
. . . by any person or persons for a common business pur-
pose.” 567 F. Supp. 556 (1983). The District Court found 
that despite the Foundation’s incorporation as a nonprofit 
religious organization, its businesses were “engaged in ordi-
nary commercial activities in competition with other commer-
cial businesses.” Id., at 573.

The District Court further ruled that the associates who 
worked in these businesses were “employees” of the Alamos 
and of the Foundation within the meaning of the Act. The 
associates who had testified at trial had vigorously protested 
the payment of wages, asserting that they considered them-
selves volunteers who were working only for religious and 
evangelical reasons. Nevertheless, the District Court found 
that the associates were “entirely dependent upon the Foun-
dation for long periods.” Although they did not expect com-
pensation in the form of ordinary wages, the District Court 
found, they did expect the Foundation to provide them “food, 
shelter, clothing, transportation and medical benefits.” Id., 
at 562. These benefits were simply wages in another form, 
and under the “economic reality” test of employment, see 
Goldberg v. Whitaker House Cooperative, Inc., 366 U. S. 28, 

4 The Secretary also charged petitioners with failing to pay overtime 
wages to certain “outside” employees. The District Court made findings 
regarding these claims, all but one of which were upheld by the Court of 
Appeals. The parties have not sought review of that portion of the 
judgment.
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33 (1961),5 the associates were employees. The District 
Court also rejected petitioners’ arguments that application 
of the Act to the Foundation violated the Free Exercise 
and Establishment Clauses of the First Amendment, and the 
court found no evidence that the Secretary had engaged in 
unconstitutional discrimination against petitioners in bring-
ing this suit.6

The Court of Appeals for the Eighth Circuit affirmed the 
District Court’s holding as to liability, but vacated and 
remanded as to the appropriate remedy. 722 F. 2d 397 
(1984).7 The Court of Appeals emphasized that the busi-
nesses operated by the Foundation serve the general public, 
in competition with other entrepreneurs. Under the “eco-
nomic reality” test, the court held,

“it would be difficult to conclude that the extensive 
commercial enterprise operated and controlled by the 
foundation was nothing but a religious liturgy engaged in 
bringing good news to a pagan world. By entering the 
economic arena and trafficking in the marketplace, the 
foundation has subjected itself to the standards Con-
gress has prescribed for the benefit of employees. The

5 See also United States v. Silk, 331 U. S. 704, 713 (1947); Rutherford 
Food Corp. v. McComb, 331 U. S. 722, 729 (1947).

6 The District Court enjoined petitioners from failing to comply with the 
Act and ordered that all former associates and others who had worked in 
the businesses covered by the Act be advised of their eligibility to submit a 
claim to the Secretary. The Secretary was to submit a proposed finding of 
back wages due each claimant, “less applicable benefits” that had been pro-
vided by the Foundation. 567 F. Supp., at 577. The Secretary appealed 
the remedial portions of the District Court’s order.

7 See n. 6, supra. The Court of Appeals held that the District Court 
should have calculated back wages due instead of requiring associates to 
initiate backpay proceedings. 722 F. 2d, at 404-405. On remand, in an 
unpublished order, the District Court identified specific associates due 
back wages and ordered the Secretary to submit a proposed judgment. 
Following this Court’s grant of a writ of certiorari, the District Court 
“administratively terminate[d]” the action pending this Court’s decision. 
Brief for Respondent 12, n. 8.
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requirements of the Fair Labor Standards Act apply to 
its laborers.” Id., at 400.

Like the District Court, the Court of Appeals also rejected 
petitioners’ constitutional claims. We granted certiorari, 
469 U. S. 915 (1984), and now affirm.

II
In order for the Foundation’s commercial activities to be 

subject to the Fair Labor Standards Act, two conditions 
must be satisfied. First, the Foundation’s businesses must 
constitute an “[e]nterprise engaged in commerce or in the 
production of goods for commerce.” 29 U. S. C. §203(s).8 
Second, the associates must be “employees” within the mean-
ing of the Act. While the statutory definition is exceedingly 
broad, see United States v. Rosenwasser, 323 U. S. 360, 362- 
363 (1945), it does have its limits. An individual who, “with-
out promise or expectation of compensation, but solely for his 
personal purpose or pleasure, worked in activities carried on 
by other persons either for their pleasure or profit,” is out-
side the sweep of the Act. Walling v. Portland Terminal 
Co., 330 U. S. 148, 152 (1947).9

A
Petitioners contend that the Foundation is not an “enter-

prise” within the meaning of the Act because its activities are 

8 Employment may be covered under the Act pursuant to either “indi-
vidual” or “enterprise” coverage. Prior to the introduction of enterprise 
coverage in 1961, the only individuals covered under the Act were those 
engaged directly in interstate commerce or in the production of goods for 
interstate commerce. Enterprise coverage substantially broadened the 
scope of the Act to include any employee of an enterprise engaged in inter-
state commerce, as defined by the Act. The Secretary did not proceed on 
the basis that the associates are within the scope of individual coverage.

9 The Court of Appeals omitted this second step of the inquiry, although 
it mentioned in passing that the associates expected to receive and were 
dependent on the in-kind benefits. 722 F. 2d, at 399. The District 
Court’s findings on this question are sufficiently clear, however, that a 
remand is unnecessary.
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not performed for “a common business purpose.”10 11 In sup-
port of this assertion, petitioners point to the fact that the 
Internal Revenue Service has certified the Foundation as 
tax-exempt under 26 U. S. C. § 501(c)(3), which exempts 
“any . . . foundation . . . organized and operated exclusively 
for religious, charitable, scientific, testing for public safety, 
literary, or educational purposes.”11

The Court has consistently construed the Act “liberally to 
apply to the furthest reaches consistent with congressional 
direction,” Mitchell v. Lublin, McGaughy & Associates, 358 
U. S. 207, 211 (1959), recognizing that broad coverage is 
essential to accomplish the goal of outlawing from interstate 
commerce goods produced under conditions that fall below 
minimum standards of decency. Powell v. United States 
Cartridge Co., 339 U. S. 497, 516 (1950).12 The statute con-
tains no express or implied exception for commercial activi-
ties conducted by religious or other nonprofit organizations,13

10 Section 203(r) defines “enterprise” in pertinent part as
“the related activities performed (either through unified operation or com-
mon control) by any person or persons for a common business purpose, and 
includes all such activities whether performed in one or more establish-
ments or by one or more corporate or other organizational units including 
departments of an establishment operated through leasing arrangements, 
but shall not include the related activities performed for such enterprise by 
an independent contractor.”
Petitioners do not dispute that the Foundation’s various activities are 
performed “through . . . common control.” Nor do they quarrel with the 
District Court’s finding that the Foundation’s annual gross volume of sales 
exceeds $250,000, as required by § 203(s)(l). See 567 F. Supp., at 561.

11 The Internal Revenue Service has apparently not determined whether 
petitioners’ commercial activities are “unrelated business” subject to tax-
ation under 26 U. S. C. §§ 511-513. See App. to Brief for Petitioners 14; 
Tr. of Oral Arg. 30.

12 See also Goldberg v. 'Whitaker House Cooperative, Inc., 366 U. S. 28 
(1961); Rutherford Food Corp. v. McComb, 331 U. S. 722 (1947); United 
States v. Rosenwasser, 323 U. S. 360 (1945).

13Cf. Powell v. United States Cartridge Co., 339 U. S., at 517 (exemp-
tions from the Act are “narrow and specific,” implying that “employees not 
thus exempted . . . remain within the Act”).
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and the agency charged with its enforcement has consistently 
interpreted the statute to reach such businesses. The Labor 
Department’s regulation defining “business purpose,” which 
is entitled to considerable weight in construing the Act, 
explicitly states:

“Activities of eleemosynary, religious, or educational 
organization [sic] may be performed for a business pur-
pose. Thus, where such organizations engage in ordi-
nary commercial activities, such as operating a printing 
and publishing plant, the business activities will be 
treated under the Act the same as when they are per-
formed by the ordinary business enterprise.” 29 CFR 
§779.214 (1984).

See also Marshall v. Woods Hole Oceanographic Institution, 
458 F. Supp. 709 (Mass. 1978); Marshall v. Elks Club of 
Huntington, Inc., 444 F. Supp. 957, 967-968 (SD W. Va. 
1977). Cf. Mitchell v. Pilgrim Holiness Church Corp., 210 
F. 2d 879 (CA7), cert, denied, 347 U. S. 1013 (1954).

The legislative history of the Act supports this adminis-
trative and judicial gloss. When the Act was broadened in 
1961 to cover “enterprises” as well as individuals, the Senate 
Committee Report indicated that the activities of nonprofit 
groups were excluded from coverage only insofar as they 
were not performed for a “business purpose.”14 * Some illumi-
nation of congressional intent is provided by the debate on 
a proposed floor amendment that would have specifically 
excluded from the definition of “employer,” see 29 U. S. C. 
§ 203(d), organizations qualifying for tax exemption under 26 

14 The Senate Committee Report, in discussing the “common business 
purpose” requirement, states:
“[T]he definition would not include eleemosynary, religious, or educational 
organizations not operated for profit. The key word in the definition 
which supports this conclusion is the word ‘business.’ Activities of orga-
nizations of the type referred to, if they are not operated for profit, are not 
activities performed for a ‘business’ purpose.” S. Rep. No. 1744, 86th 
Cong., 2d Sess., 28 (1960).
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U. S. C. § 501(c)(3).15 The floor manager of the bill opposed 
the amendment because it might have been interpreted to 
“g[o] beyond the language of the [Committee] report” by ex-
cluding a “profitmaking corporation or company” owned by 
“an eleemosynary institution.”16 The proponent of the failed 
amendment countered that it would not have excluded “a 
church which has a business operation on the side.”17 There 
was thus broad congressional consensus that ordinary com-
mercial businesses should not be exempted from the Act 
simply because they happened to be owned by religious or 
other nonprofit organizations.18

Petitioners further contend that the various businesses 
they operate differ from “ordinary” commercial businesses 
because they are infused with a religious purpose. The busi-
nesses minister to the needs of the associates, they contend, 
both by providing rehabilitation and by providing them with 
food, clothing, and shelter. In addition, petitioners argue, 
the businesses function as “churches in disguise”—vehicles

16106 Cong. Rec. 16704 (1960).
KIbid. (remarks of Sen. Kennedy).
17Id., at 16703 (remarks of Sen. Goldwater). The following year, when 

the expansion of the Fair Labor Standards Act was again considered and 
this time enacted, Senator Curtis proposed the same amendment that Sen-
ator Goldwater had unsuccessfully introduced. The amendment was once 
more rejected. Senator McNamara, Chairman of the Senate Education 
and Labor Committee, opposed the amendment on the ground that it 
would remove from the protection of the Act employees of nonprofit 
organizations who were engaged in “activities which compete with private 
industry to such a degree that the competition would have a very adverse 
effect on private industry. . . . [W]hen such industry comes into compe-
tition in the marketplace with private industry, we say that their work is 
not charitable organization work.” 107 Cong. Rec. 6255 (1961). See also 
H. R. Rep. No. 75, 87th Cong., 1st Sess., 8 (1961); S. Rep. No. 145, 87th 
Cong., 1st Sess., 41 (1961).

18 Because we perceive no “significant risk” of an infringement on First 
Amendment rights, see infra, at 30.3-306, we do not require any clearer 
expression of congressional intent to regulate these activities. See NLRB 
v. Catholic Bishop of Chicago, 440 U. S. 490, 500 (1979).
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for preaching and spreading the gospel to the public. See 
Brief for Petitioners 27-28. The characterization of peti-
tioners’ businesses, however, is a factual question resolved 
against petitioners by both courts below, and therefore 
barred from review in this Court “absent the most excep-
tional circumstances.”19 The lower courts clearly took ac-
count of the religious aspects of the Foundation’s endeavors, 
and were correct in scrutinizing the activities at issue by 
reference to objectively ascertainable facts concerning their 
nature and scope. Both courts found that the Foundation’s 
businesses serve the general public in competition with ordi-
nary commercial enterprises, see 722 F. 2d, at 400; 567 F. 
Supp., at 573, and the payment of substandard wages would 
undoubtedly give petitioners and similar organizations an 
advantage over their competitors. It is exactly this kind 
of “unfair method of competition” that the Act was intended 
to prevent, see 29 U. S. C. § 202(a)(3), and the admixture 
of religious motivations does not alter a business’ effect on 
commerce.

B
That the Foundation’s commercial activities are within the 

Act’s definition of “enterprise” does not, as we have noted, 
end the inquiry. An individual may work for a covered en-
terprise and nevertheless not be an “employee.” In Walling 
v. Portland Terminal Co., 330 U. S. 148 (1947), the Court 
held that individuals being trained as railroad yard brake- 
men—individuals who unquestionably worked in “the kind 
of activities covered by the Act”20—were not “employees.” 
The trainees enrolled in a course lasting approximately seven 
or eight days, during which time they did some actual work 

19Branti v. Finkel, 445 U. S. 507, 512, n. 6 (1980).
20 330 U. S., at 150. Since Walling was decided before the advent of 

“enterprise coverage,” see n. 8, supra, the Court’s remark must have been 
premised on the fact that railroad brakemen work directly in interstate 
commerce.
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under close supervision. If, after completion of the training 
period, the trainees obtained permanent employment with 
the railroad, they received a retroactive allowance of four 
dollars for each day of the course. Otherwise, however, 
they neither received or expected any remuneration. Id., at 
150. The Court held that, despite the comprehensive nature 
of the Act’s definitions,21 they were “obviously not intended 
to stamp all persons as employees who, without any express 
or implied compensation agreement, might work for their 
own advantage on the premises of another.” The trainees 
were in much the same position as students in a school. Con-
sidering that the trainees’ employment did not “contemplate 
. . . compensation,” and accepting the findings that the rail-
roads received “‘no immediate advantage’ from any work 
done by the trainees,” the Court ruled that the trainees did 
not fall within the definition of “employee.” Id., at 153.

Relying on the affidavits and testimony of numerous as-
sociates, petitioners contend that the individuals who worked 
in the Foundation’s businesses, like the trainees in Portland 
Terminal, expected no compensation for their labors. It is 
true that the District Court found that the Secretary had 
“failed to produce any past or present associate of the Foun-
dation who viewed his work in the Foundation’s various com-
mercial businesses as anything other than ‘volunteering’ his 
services to the Foundation.” 567 F. Supp., at 562. An 
associate characterized by the District Court as typical 
“testified convincingly that she considered her work in the 
Foundation’s businesses as part of her ministry,” and that 
she did not work for material rewards. Ibid. This same

21 The Act defines “employ” as including “to suffer or permit to work” and 
“employee” as (with certain exceptions not relevant here) “any individual 
employed by an employer.” 29 U. S. C. §§ 203(g), (e). See Rutherford 
Food Corp., 331 U. S., at 728; Rosenwasser, 323 U. S., at 362-363, and 
n. 3 (quoting Sen. Black as stating that the term “employee” had been 
given “the broadest definition that has ever been included in any one act,” 
81 Cong. Rec. 7657 (1935)).
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associate also testified that “no one ever expected any kind of 
compensation, and the thought is totally vexing to my soul.” 
App. 79.

Nevertheless, these protestations, however sincere, can-
not be dispositive. The test of employment under the Act is 
one of “economic reality,” see Goldberg v. Whitaker House 
Cooperative, Inc., 366 U. S., at 33, and the situation here is 
a far cry from that in Portland Terminal. Whereas in Port-
land Terminal, the training course lasted a little over a 
week, in this case the associates were “entirely dependent 
upon the Foundation for long periods, in some cases several 
years.” 567 F. Supp., at 562. Under the circumstances, 
the District Court’s finding that the associates must have 
expected to receive in-kind benefits—and expected them in 
exchange for their services—is certainly not clearly errone-
ous.22 Under Portland Terminal, a compensation agree-
ment may be “implied” as well as “express,” 330 U. S., at 
152, and the fact that the compensation was received pri-
marily in the form of benefits rather than cash is in this con-
text immaterial. These benefits are, as the District Court 
stated, wages in another form.23

22 Former associates called by the Secretary as witnesses testified that 
they had been “fined” heavily for poor job performance, worked on a “com-
mission” basis, and were prohibited from obtaining food from the cafeteria 
if they were absent from work—even if the absence was due to illness or 
inclement weather. App. 148-149, 146, 153, 218-219. These former 
associates also testified that they sometimes worked as long as 10 to 15 
hours per day, 6 or 7 days per week. This testimony was contradicted in 
part by petitoners’ witnesses, who were current associates. See 567 F. 
Supp., at 562. Even their testimony, however, was somewhat ambiguous. 
Ann Elmore, for example, testified that the thought of receiving com-
pensation was “vexing to [her] soul.” But in the same paragraph, in 
answer to a question as to whether she expected the benefits, she stated 
that “the benefits are just a matter of—of course, we went out and we 
worked for them.” App. 78-79.

23 The Act defines “wage” as including board, food, lodging, and similar 
benefits customarily furnished by the employer to the employees. As the
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That the associates themselves vehemently protest cover-
age under the Act makes this case unusual,* 24 * but the purposes 
of the Act require that it be applied even to those who would 
decline its protections. If an exception to the Act were 
carved out for employees willing to testify that they per-
formed work “voluntarily,” employers might be able to use 
superior bargaining power to coerce employees to make such 
assertions, or to waive their protections under the Act. 
Cf. Barrentine v. Arkansas-Best Freight System, Inc., 450 
U. S. 728 (1981); Brooklyn Savings Bank v. O’Neil, 324 
U. S. 697 (1945). Such exceptions to coverage would affect 
many more people than those workers directly at issue in this 
case and would be likely to exert a general downward pres-
sure on wages in competing businesses. As was observed in 
Gemsco, Inc. v. Walling, 324 U. S. 244, 252-254 (1945), it 
was there essential to uphold the Wage and Hour Adminis-
trator’s authority to ban industrial homework in the embroi-
deries industry, because “if the prohibition cannot be made, 
the floor for the entire industry falls and the right of the 
homeworkers and the employers to be free from the prohi-
bition destroys the right of the much larger number of fac-
tory workers to receive the minimum wage.”

Nor is there any reason to fear that, as petitioners assert, 
coverage of the Foundation’s business activities will lead to 
coverage of volunteers who drive the elderly to church, serve 
church suppers, or help remodel a church home for the 
needy. See Brief for Petitioners 24-25. The Act reaches 
only the “ordinary commercial activities” of religious or-
ganizations, 29 CFR §779.214 (1984), and only those who 
engage in those activities in expectation of compensation.

District Court recognized, an employer is entitled to credit for the reason-
able cost of these benefits. 567 F. Supp., at 563, 577; see 29 U. S. C. 
§203(m).

24 Cf. Van Schaick v. Church of Scientology, 535 F. Supp. 1125 (Mass.
1982); Turner v. Unification Church, 473 F. Supp. 367 (RI 1978), aff’d, 602 
F. 2d 458 (CAI 1979) (FLSA claims brought by former church members).
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Ordinary volunteerism is not threatened by this interpreta-
tion of the statute.26

Ill
Petitioners further contend that application of the Act in-

fringes on rights protected by the Religion Clauses of the 
First Amendment. Specifically, they argue that imposition 
of the minimum wage and recordkeeping requirements will 
violate the rights of the associates to freely exercise their 
religion26 and the right of the Foundation to be free of ex-
cessive government entanglement in its affairs. Neither of 
these contentions has merit.

It is virtually self-evident that the Free Exercise Clause 
does not require an exemption from a governmental program 
unless, at a minimum, inclusion in the program actually 
burdens the claimant’s freedom to exercise religious rights. 
See, e. g., United States v. Lee, 455 U. S. 252, 256-257 
(1982); Thomas v. Review Board, Indiana Employment Se-
curity Div., 450 U. S. 707, 717-718 (1981). Petitioners claim 
that the receipt of “wages” would violate the religious convic-
tions of the associates.27 The Act, however, does not require 

26 The Solicitor General states that in determining whether individuals 
have truly volunteered their services, the Department of Labor considers 
a variety of factors, including the receipt of any benefits from those for 
whom the services are performed, whether the activity is a less than full- 
time occupation, and whether the services are of the kind typically associ-
ated with volunteer work. The Department has recognized as volunteer 
services those of individuals who help to minister to the comfort of the sick, 
elderly, indigent, infirm, or handicapped, and those who work with re-
tarded or disadvantaged youth. See Brief for Respondent 4-5, and n. 3.

26 Petitioner Larry La Roche is an associate and a former vice-president 
of the Foundation. The Foundation also has standing to raise the free 
exercise claims of the associates, who are members of the religious orga-
nization as well as employees under the Act. See NAACP v. Alabama 
ex rei. Patterson, 357 U. S. 449, 458-459 (1958). But cf. Donovan v. 
Shenandoah Baptist Church, 573 F. Supp. 320, 325-326 (WD Ya. 1983).

27 Petitioners point to the following testimony by two associates deemed 
representative by the District Court:



304 OCTOBER TERM, 1984

Opinion of the Court 471 U. S.

the payment of cash wages. Section 203(m) defines “wage” 
to include “the reasonable cost ... of furnishing [an] em-
ployee with board, lodging, or other facilities.” See n. 23, 
supra. Since the associates currently receive such benefits 
in exchange for working in the Foundation’s businesses, 
application of the Act will work little or no change in their 
situation: the associates may simply continue to be paid in 
the form of benefits. The religious objection does not appear 
to be to receiving any specified amount of wages. Indeed, 
petitioners and the associates assert that the associates’ 
standard of living far exceeds the minimum.28 Even if the 
Foundation were to pay wages in cash, or if the associates’ 
beliefs precluded them from accepting the statutory amount, 
there is nothing in the Act to prevent the associates from 
returning the amounts to the Foundation, provided that they 
do so voluntarily.29 We therefore fail to perceive how appli-
cation of the Act would interfere with the associates’ right to

“And no one ever expected any kind of compensation, and the thought is 
totally vexing to my soul. It would defeat my whole purpose.” App. 79 
(testimony of Ann Elmore).
“I believe it would be offensive to me to even be considered to be forced to 
take a wage. ... I believe it offends my right to worship God as I choose.” 
Id., at 62-63 (testimony of Bill Levy).
Petitioners also argue that the recordkeeping requirements of the Act, 29 
U. S. C. §211, will burden the exercise of the associates’ religious beliefs. 
This claim rests on a misreading of the Act. Section 211 imposes record-
keeping requirements on the employer, not on the employees.

28 See App. 62, 89 (testimony of Bill Levy and Edward Mick); Brief for 
Petitioners 33. The actual value of the benefits provided to associates— 
a matter of heated dispute below—was determined by the District Court 
to average somewhat over $200 a month per associate. 567 F. Supp., 
at 566-570.

29 Counsel for petitioners stated at oral argument that the associates 
would either fail to claim the backpay that was due them or simply return it 
to the Foundation. Tr. of Oral Arg. 25, 46. Counsel argued that this fact 
undermined the Secretary’s argument that he had a “compelling interest” 
in applying the Act, but it is also indicative of how slight a change applica-
tion of the Act would effect in the current state of affairs.
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freely exercise their religious, beliefs. Cf. United States v. 
Lee, supra, at 257.

Petitioners also argue that application of the Act’s record-
keeping requirements would have the “primary effect” of 
inhibiting religious activity and would foster “‘an excessive 
government entanglement with religion,”’ thereby violating 
the Establishment Clause. See Lemon v. Kurtzman, 403 
U. S. 602, 612-613 (1971) (quoting Walz v. Tax Comm’n, 397 
U. S. 664, 674 (1970)).30 The Act merely requires a covered 
employer to keep records “of the persons employed by him 
and of the wages, hours, and other conditions and practices 
of employment maintained by him.” 29 U. S. C. § 211(c). 
Employers must also preserve these records and “make such 
reports therefrom from time to time to the Administrator 
as he shall prescribe.” Ibid. These requirements apply 
only to commercial activities undertaken with a “business 
purpose,” and would therefore have no impact on petitioners’ 
own evangelical activities or on individuals engaged in volun-
teer work for other religious organizations. And the routine 
and factual inquiries required by § 211(c) bear no resemblance 
to the kind of government surveillance the Court has previ-
ously held to pose an intolerable risk of government entan-
glement with religion.31 The Establishment Clause does 
not exempt religious organizations from such secular govern-
mental activity as fire inspections and building and zoning 
regulations, see Lemon, supra, at 614, and the recordkeep-
ing requirements of the Fair Labor Standards Act, while 

30 Under the Lemon test, the criteria to be used in determining whether a 
statute violates the Establishment Clause are whether the statute has a 
secular legislative purpose; whether its primary effect is one that neither 
advances nor inhibits religion; and whether it fosters excessive govern-
ment entanglement with religion. 403 U. S., at 612-613. No one here 
contends that the Fair Labor Standards Act has anything other than secu-
lar purposes.

31 See Meek v. Pittenger, 421 U. S. 349 (1975); Lemon v. Kurtzman, 403 
U. S. 602 (1971). Cf. NLRB v. Catholic Bishop of Chicago, 440 U. S. 490 
(1979).
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perhaps more burdensome in terms of paperwork, are not 
significantly more intrusive into religious affairs.32

IV
The Foundation’s commercial activities, undertaken with 

a “common business purpose,” are not beyond the reach of 
the Fair Labor Standards Act because of the Foundation’s 
religious character, and its associates are “employees” within 
the meaning of the Act because they work in contemplation of 
compensation. Like other employees covered by the Act, 
the associates are entitled to its full protection. Further-
more, application of the Act to the Foundation’s commercial 
activities is fully consistent with the requirements of the 
First Amendment. The judgment below is accordingly

Affirmed.

32 Petitioners also argue that application of the Act to them denies them 
equal protection of the laws because the Foundation’s treatment of its asso-
ciates is no different from the Government’s treatment of its own volunteer 
workers, such as those enrolled in the ACTION program. The respond-
ent aptly characterizes this claim as “frivolous.” Brief for Respondent 46. 
The activities of federal volunteers are directly supervised by the Govern-
ment, unlike the activities of those alleged to be volunteering their services 
to private entities. Furthermore, work in Government volunteer pro-
grams is “limited to activities which would not otherwise be performed by 
employed workers and which will not supplant the hiring of or result in the 
displacement of employed workers.” 42 U. S. C. § 5044(a). Thus, Con-
gress could rationally have concluded that minimum wage coverage of such 
volunteers is required neither for the protection of the volunteers them-
selves nor for the prevention of unfair competition with private employers. 
Petitioners have identified no reason to scrutinize the Government’s clas-
sification under any stricter standard. The District Court found no 
evidence that the Department was acting on the basis of hostility to peti-
tioners’ religious beliefs. 567 F. Supp., at 574.
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FRANCIS, WARDEN v. FRANKLIN
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THE ELEVENTH CIRCUIT

No. 83-1590. Argued November 28, 1984—Decided April 29, 1985

Respondent state prisoner, while attempting to escape after receiving 
treatment at a local dentist’s office, shot and killed the resident of a 
nearby house with a stolen pistol when, at the moment the resident 
slammed the front door as respondent demanded the key to the resi-
dent’s car, the pistol fired and a bullet pierced the door hitting the 
resident in the chest. Respondent was tried in Georgia Superior Court 
on a charge of malice murder. His sole defense was a lack of the requi-
site intent to kill, claiming that the killing was an accident. The trial 
judge instructed the jury on the issue of intent as follows: “The acts of a 
person of sound mind and discretion are presumed to be the product of 
the person’s will, but the presumption may be rebutted. A person of 
sound mind and discretion is presumed to intend the natural and proba-
ble consequences of his acts but the presumption may be rebutted. A 
person will not be presumed to act with criminal intention but the trier of 
facts . . . may find criminal intention upon a consideration of the words, 
conduct, demeanor, motive and all of the circumstances connected with 
the act for which the accused is prosecuted.” The jury was also in-
structed that the respondent was presumed innocent and that the State 
was required to prove every element of the offense beyond a reasonable 
doubt. The jury returned a guilty verdict, and respondent was sen-
tenced to death. After an unsuccessful appeal to the Georgia Supreme 
Court and after exhausting state postconviction remedies, respondent 
sought habeas corpus relief in Federal District Court. That court de-
nied relief, but the Court of Appeals reversed, holding that the jury 
charge on intent could have been interpreted by a reasonable juror as a 
mandatory presumption that shifted to respondent a burden of persua-
sion on the intent element of the offense, and accordingly violated the 
Fourteenth Amendment due process guarantees set forth in Sandstrom 
v. Montana, 442 U. S. 510.

Held: The instruction on intent, when read in the context of the jury 
charge as a whole, violated the Fourteenth Amendment’s requirement 
that the State prove every element of a criminal offense beyond a reason-
able doubt. Sandstrom v. Montana, supra. Pp. 313-327.

(a) A jury instruction that creates a mandatory presumption whereby 
the jury must infer the presumed fact if the State proves certain predi-
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cate facts violates the Due Process Clause if it relieves the State of the 
burden of persuasion on an element of an offense. If a specific portion of 
the jury charge, considered in isolation, could reasonably have been un-
derstood as creating such a presumption, the potentially offending words 
must be considered in the context of the charge as a whole. Pp. 313-315.

(b) Here, a reasonable juror could have understood that the first two 
sentences of the instruction on intent created a mandatory presumption 
that shifted to respondent the burden of persuasion on the element of 
intent once the State had proved the predicate acts. The fact that the 
jury was informed that the presumption “may be rebutted” does not cure 
the infirmity in the charge, since, when combined with the immediately 
preceding language, the instruction could be read as telling the jury that 
it was required to infer intent to kill as a natural and probable conse-
quence of the act of firing the pistol unless respondent persuaded the 
jury that such an inference was unwarranted. Pp. 315-318.

(c) The general instructions as to the prosecution’s burden and re-
spondent’s presumption of innocence did not dissipate the error in the 
challenged portion of the instruction on intent because such instructions 
are not necessarily inconsistent with language creating a mandatory 
presumption of intent. Nor did the more specific “criminal intention” 
instruction following the challenged sentences provide a sufficient cor-
rective, since it may well be that it was not directed to the element of 
intent at all but to another element of malice murder in Georgia—the 
absence of provocation or justification. That is, a reasonable juror may 
well have thought that the instructions related to different elements of 
the crime and were therefore not contradictory—that he could presume 
intent to kill but not the absence of provocation or justification. But 
even if a juror could have understood the “criminal intention” instruction 
as applying to the element of intent, that instruction did no more than 
contradict the immediately preceding instructions. Language that 
merely contradicts and does not explain a constitutionally infirm instruc-
tion does not suffice to absolve the infirmity. Pp. 318-325.

(d) Whether or not Sandstrom error can ever be harmless, the con-
stitutional infirmity in this jury charge was not harmless error because 
intent was plainly at issue and was not overwhelmingly proved by the 
evidence. Pp. 325-326.

720 F. 2d 1206 and 723 F. 2d 770, affirmed.

Bre nna n , J., delivered the opinion of the Court, in which Whi te , Mar -
sha ll , Bla ck mun , and Stev en s , JJ., joined. Pow ell , J., filed a dis-
senting opinion, post, p. 327. Reh nq ui st , J., filed a dissenting opinion, 
in which Bur ge r , C. J., and O’Con no r , J., joined, post, p. 331.
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Susan V. Boleyn, Assistant Attorney General of Georgia, 
argued the cause for petitioner. With her on the brief were 
Michael J. Bowers, Attorney General, James P. Googe, Jr., 
Executive Assistant Attorney General, Marion 0. Gordon, 
First Assistant Attorney General, and William B. Hill, Jr., 
Senior Assistant Attorney General.

Ronald J. Tabak argued the cause for respondent. With 
him on the brief was John Charles Boger.

Justi ce  Brenna n  delivered the opinion of the Court.
This case requires that we decide whether certain jury 

instructions in a criminal prosecution in which intent is an 
element of the crime charged and the only contested issue at 
trial satisfy the principles of Sandstrom v. Montana, 442 
U. S. 510 (1979). Specifically, we must evaluate jury in-
structions stating that: (1) “[t]he acts of a person of sound 
mind and discretion are presumed to be the product of the 
person’s will, but the presumption may be rebutted” and (2) 
“[a] person of sound mind and discretion is presumed to in-
tend the natural and probable consequences of his acts but 
the presumption may be rebutted.” App. 8a-9a. The ques-
tion is whether these instructions, when read in the context 
of the jury charge as a whole, violate the Fourteenth Amend-
ment’s requirement that the State prove every element of 
a criminal offense beyond a reasonable doubt. See Sand-
strom, supra; In re Winship, 397 U. S. 358, 364 (1970).

I
Respondent Raymond Lee Franklin, then 21 years old and 

imprisoned for offenses unrelated to this case, sought to 
escape custody on January 17, 1979, while he and three other 
prisoners were receiving dental care at a local dentist’s office. 
The four prisoners were secured by handcuffs to the same 
8-foot length of chain as they sat in the dentist’s waiting 
room. At some point Franklin was released from the chain, 



310 OCTOBER TERM, 1984

Opinion of the Court 471 U. S.

taken into the dentist’s office and given preliminary treat-
ment, and then escorted back to the waiting room. As an-
other prisoner was being released, Franklin, who had not 
been reshackled, seized a pistol from one of the two officers 
and managed to escape. He forced the dentist’s assistant to 
accompany him as a hostage.

In the parking lot Franklin found the dentist’s automobile, 
the keys to which he had taken before escaping, but was un-
able to unlock the door. He then fled with the dental assist-
ant after refusing her request to be set free. The two set 
out across an open clearing and came upon a local resident. 
Franklin demanded this resident’s car. When the resident 
responded that he did not own one, Franklin made no effort 
to harm him but continued with the dental assistant until 
they came to the home of the victim, one Collie. Franklin 
pounded on the heavy wooden front door of the home and 
Collie, a retired 72-year-old carpenter, answered. Franklin 
was pointing the stolen pistol at the door when Collie arrived. 
As Franklin demanded his car keys, Collie slammed the door. 
At this moment Franklin’s gun went off. The bullet traveled 
through the wooden door and into Collie’s chest killing him. 
Seconds later the gun fired again. The second bullet trav-
eled upward through the door and into the ceiling of the 
residence.

Hearing the shots, the victim’s wife entered the front 
room. In the confusion accompanying the shooting, the den-
tal assistant fled and Franklin did not attempt to stop her. 
Franklin entered the house, demanded the car keys from the 
victim’s wife, and added the threat “I might as well kill you.” 
When she did not provide the keys, however, he made no 
effort to thwart her escape. Franklin then stepped outside 
and encountered the victim’s adult daughter. He repeated 
his demand for car keys but made no effort to stop the daugh-
ter when she refused the demand and fled. Failing to obtain 
a car, Franklin left and remained at large until nightfall.

Shortly after being captured, Franklin made a formal 
statement to the authorities in which he admitted that he had 
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shot the victim but emphatically denied that he did so volun-
tarily or intentionally. He claimed that the shots were fired 
in accidental response to the slamming of the door. He was 
tried in the Superior Court of Bibb County, Georgia, on 
charges of malice murder1—a capital offense in Georgia— 
and kidnaping. His sole defense to the malice murder 
charge was a lack of the requisite intent to kill. To support 
his version of the events Franklin offered substantial cir-
cumstantial evidence tending to show a lack of intent. He 
claimed that the circumstances surrounding the firing of the 
gun, particularly the slamming of the door and the trajectory 
of the second bullet, supported the hypothesis of accident, 
and that his immediate confession to that effect buttressed 
the assertion. He also argued that his treatment of every 
other person encountered during the escape indicated a lack 
of disposition to use force.

On the dispositive issue of intent, the trial judge instructed 
the jury as follows:

“A crime is a violation of a statute of this State in which 
there shall be a union of joint operation of act or omission 
to act, and intention or criminal negligence. A person 
shall not be found guilty of any crime committed by mis-
fortune or accident where it satisfactorily appears there 
was no criminal scheme or undertaking or intention or 
criminal negligence. The acts of a person of sound mind 
and discretion are presumed to be the product of the per-
son’s will, but the presumption may be rebutted. A 
person of sound mind and discretion is presumed to 
intend the natural and probable consequences of his acts 
but the presumption may be rebutted. A person will 

1 The malice murder statute at the time in question provided:
“A person commits murder when he unlawfully and with malice afore-

thought, either express or implied, causes the death of another human 
being. . . . Malice shall be implied where no considerable provocation 
appears and where all the circumstances of the killing show an abandoned 
and malignant heart.” Ga. Code Ann. § 26-1101(a) (1978).
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not be presumed to act with criminal intention but the 
trier of facts, that is, the Jury, may find criminal in-
tention upon a consideration of the words, conduct, de-
meanor, motive and all other circumstances connected 
with the act for which the accused is prosecuted.” App. 
8a-9a.

Approximately one hour after the jury had received the 
charge and retired for deliberation, it returned to the court-
room and requested reinstruction on the element of intent 
and the definition of accident. Id., at 13a-14a. Upon re-
ceiving the requested reinstruction, the jury deliberated 10 
more minutes and returned a verdict of guilty. The next day 
Franklin was sentenced to death for the murder conviction.

Franklin unsuccessfully appealed the conviction and sen-
tence to the Georgia Supreme Court. Franklin v. State, 245 
Ga. 141, 263 S. E. 2d 666, cert, denied, 447 U. S. 930 (1980). 
He then unsuccessfully sought state postconviction relief. 
See Franklin v. Zant, Habeas Corpus File No. 5025 (Super. 
Ct. Butts Cty., Ga., Sept. 10, 1981), cert, denied, 456 U. S. 
938 (1982). Having exhausted state postconviction reme-
dies, Franklin sought federal habeas corpus relief, pursuant 
to 28 U. S. C. §2254, in the United States District Court 
for the Middle District of Georgia on May 14, 1982. That 
court denied the application without an evidentiary hearing. 
App. 16a.

Franklin appealed to the United States Court of Appeals 
for the Eleventh Circuit. The Court of Appeals reversed 
the District Court and ordered that the writ issue. 720 F. 2d 
1206 (1983). The court held that the jury charge on the dis-
positive issue of intent could have been interpreted by a rea-
sonable juror as a mandatory presumption that shifted to the 
defendant a burden of persuasion on the intent element of the 
offense. For this reason the court held that the jury charge 
ran afoul of fundamental Fourteenth Amendment due proc-
ess guarantees as explicated in Sandstrom n . Montana, 442 
U. S. 510 (1979). See 720 F. 2d, at 1208-1212. In denying 
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petitioner Francis’ subsequent petition for rehearing, the 
panel elaborated its earlier holding to make clear that the ef-
fect of the presumption at issue had been considered in the 
context of the jury charge as a whole. See 723 F. 2d 770, 
771-772 (1984) (per curiam).

We granted certiorari. 467 U. S. 1225 (1984). We affirm.

II
The Due Process Clause of the Fourteenth Amendment 

“protects the accused against conviction except upon proof 
beyond a reasonable doubt of every fact necessary to consti-
tute the crime with which he is charged.” In re Winship, 
397 U. S., at 364. This “bedrock, ‘axiomatic and elementary’ 
[constitutional] principle,” id., at 363, prohibits the State 
from using evidentiary presumptions in a jury charge that 
have the effect of relieving the State of its burden of per-
suasion beyond a reasonable doubt of every essential element 
of a crime. Sandstrom v. Montana, supra, at 520-524; Pat-
terson v. New York, 432 U. S. 197, 210, 215 (1977); Mullaney 
v. Wilbur, 421 U. S. 684, 698-701 (1975); see also Morissette 
v. United States, 342 U. S. 246, 274-275 (1952). The pro-
hibition protects the “fundamental value determination of 
our society,” given voice in Justice Harlan’s concurrence in 
Winship, that “it is far worse to convict an innocent man than 
to let a guilty man go free.” 397 U. S., at 372. See Speiser 
v. Randall, 357 U. S. 513, 525-526 (1958). The question be-
fore the Court in this case is almost identical to that before 
the Court in Sandstrom: “whether the challenged jury in-
struction had the effect of relieving the State of the burden 
of proof enunciated in Winship on the critical question of. . . 
state of mind,” 442 U. S., at 521, by creating a mandatory 
presumption of intent upon proof by the State of other ele-
ments of the offense.

The analysis is straightforward. “The threshold inquiry in 
ascertaining the constitutional analysis applicable to this kind 
of jury instruction is to determine the nature of the presump-
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tion it describes.” Id., at 514. The court must determine 
whether the challenged portion of the instruction creates a 
mandatory presumption, see id., at 520-524, or merely a 
permissive inference, see Ulster County Court v. Allen, 442 
U. S. 140, 157-163 (1979). A mandatory presumption in-
structs the jury that it must infer the presumed fact if the 
State proves certain predicate facts.2 A permissive infer-
ence suggests to the jury a possible conclusion to be drawn if 
the State proves predicate facts, but does not require the 
jury to draw that conclusion.

Mandatory presumptions must be measured against the 
standards of Winship as elucidated in Sandstrom. Such pre-
sumptions violate the Due Process Clause if they relieve the 
State of the burden of persuasion on an element of an offense. 
Patterson v. New York, supra, at 215 (“[A] State must prove 
every ingredient of an offense beyond a reasonable doubt and 
. . . may not shift the burden of proof to the defendant by 
presuming that ingredient upon proof of the other elements 
of the offense”). See also Sandstrom, supra, at 520-524; 
Mullaney v. Wilbur, supra, at 698-701.3 A permissive in-
ference does not relieve the State of its burden of persuasion 
because it still requires the State to convince the jury that 
the suggested conclusion should be inferred based on the 
predicate facts proved. Such inferences do not necessarily 
implicate the concerns of Sandstrom. A permissive infer-
ence violates the Due Process Clause only if the suggested 

2 A mandatory presumption may be either conclusive or rebuttable. A 
conclusive presumption removes the presumed element from the case once 
the State has proved the predicate facts giving rise to the presumption. A 
rebuttable presumption does not remove the presumed element from the 
case but nevertheless requires the jury to find the presumed element un-
less the defendant persuades the jury that such a finding is unwarranted. 
See Sandstrom v. Montana, 442 U. S. 510, 517-518 (1979).

3 We are not required to decide in this case whether a mandatory pre-
sumption that shifts only a burden of production to the defendant is con-
sistent with the Due Process Clause, and we express no opinion on that 
question.
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conclusion is not one that reason and common sense justify in 
light of the proven facts before the jury. Ulster County 
Court, supra, at 157-163.

Analysis must focus initially on the specific language chal-
lenged, but the inquiry does not end there. If a specific 
portion of the jury charge, considered in isolation, could rea-
sonably have been understood as creating a presumption that 
relieves the State of its burden of persuasion on an element of 
an offense, the potentially offending words must be consid-
ered in the context of the charge as a whole. Other instruc-
tions might explain the particular infirm language to the 
extent that a reasonable juror could not have considered the 
charge to have created an unconstitutional presumption. 
Cupp v. Naughten, 414 U. S. 141, 147 (1973). This analysis 
“requires careful attention to the words actually spoken to 
the jury . . . , for whether a defendant has been accorded 
his constitutional rights depends upon the way in which a 
reasonable juror could have interpreted the instruction.” 
Sandstrom, supra, at 514.

A
Franklin levels his constitutional attack at the following 

two sentences in the jury charge: “The acts of a person of 
sound mind and discretion are presumed to be the product of 
the person’s will, but the presumption may be rebutted. A 
person of sound mind and discretion is presumed to intend 
the natural and probable consequences of his acts but the 
presumption may be rebutted.” App. 8a-9a.4 The Georgia 
Supreme Court has interpreted this language as creating no 
more than a permissive inference that comports with the con-
stitutional standards of Ulster County Court v. Allen, supra. 
See Skrine v. State, 244 Ga. 520, 521, 260 S. E. 2d 900, 
901 (1979). The question, however, is not what the State 
Supreme Court declares the meaning of the charge to be, but 

4 Intent to kill is an element of the offense of malice murder in Georgia. 
See Patterson v. State, 239 Ga. 409, 416-417, 238 S. E. 2d 2, 8 (1977).
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rather what a reasonable juror could have understood the 
charge as meaning. Sandstrom, 442 U. S., at 516-517 (state 
court “is not the final authority on the interpretation which a 
jury could have given the instruction”). The federal con-
stitutional question is whether a reasonable juror could have 
understood the two sentences as a mandatory presumption 
that shifted to the defendant the burden of persuasion on the 
element of intent once the State had proved the predicate 
acts.

The challenged sentences are cast in the language of com-
mand. They instruct the jury that “acts of a person of sound 
mind and discretion are presumed to be the product of the 
person’s will,” and that a person “is presumed to intend the 
natural and probable consequences of his acts,” App. 8a-9a 
(emphasis added). These words carry precisely the message 
of the language condemned in Sandstrom, 442 U. S., at 515 
(“ ‘The law presumes that a person intends the ordinary con-
sequences of his voluntary acts’”). The jurors “were not 
told that they had a choice, or that they might infer that con-
clusion; they were told only that the law presumed it. It is 
clear that a reasonable juror could easily have viewed such an 
instruction as mandatory.” Ibid, (emphasis added). The 
portion of the jury charge challenged in this case directs the 
jury to presume an essential element of the offense—intent 
to kill—upon proof of other elements of the offense—the act 
of slaying another. In this way the instructions “undermine 
the factfinder’s responsibility at trial, based on evidence 
adduced by the State, to find the ultimate facts beyond a 
reasonable doubt.” Ulster County Court v. Allen, supra, 
at 156 (emphasis added).

The language challenged here differs from Sandstrom, of 
course, in that the jury in this case was explicitly informed 
that the presumptions “may be rebutted.” App. 8a-9a. 
The State makes much of this additional aspect of the instruc-
tion in seeking to differentiate the present case from Sand-
strom. This distinction does not suffice, however, to cure 
the infirmity in the charge. Though the Court in Sandstrom 
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acknowledged that the instructions there challenged could 
have been reasonably understood as creating an irrebuttable 
presumption, 442 U. S., at 517, it was not on this basis alone 
that the instructions were invalidated. Had the jury reason-
ably understood the instructions as creating a mandatory 
rebuttable presumption the instructions would have been no 
less constitutionally infirm. Id., at 520-524.

An irrebuttable or conclusive presumption relieves the 
State of its burden of persuasion by removing the presumed 
element from the case entirely if the State proves the predi-
cate facts. A mandatory rebuttable presumption does not 
remove the presumed element from the case if the State 
proves the predicate facts, but it nonetheless relieves the 
State of the affirmative burden of persuasion on the pre-
sumed element by instructing the jury that it must find the 
presumed element unless the defendant persuades the jury 
not to make such a finding. A mandatory rebuttable pre-
sumption is perhaps less onerous from the defendant’s per-
spective, but it is no less unconstitutional. Our cases make 
clear that “[s]uch shifting of the burden of persuasion with 
respect to a fact which the State deems so important that it 
must be either proved or presumed is impermissible under 
the Due Process Clause.” Patterson v. New York, 432 
U. S., at 215. In Mullaney n . Wilbur we explicitly held 
unconstitutional a mandatory rebuttable presumption that 
shifted to the defendant a burden of persuasion on the ques-
tion of intent. 421 U. S., at 698-701. And in Sandstrom 
we similarly held that instructions that might reasonably 
have been understood by the jury as creating a mandatory 
rebuttable presumption were unconstitutional. 442 U. S., 
at 524.5

6 Jus ti ce  Reh nq ui st ’s  suggestion in dissent that our holding with re-
spect to the constitutionality of mandatory rebuttable presumptions “ex-
tends” prior law, post, at 332, is simply inaccurate. In Sandstrom v. 
Montana our holding rested on equally valid alternative rationales: “[T]he 
question before this Court is whether the challenged jury instruction had
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When combined with the immediately preceding manda-
tory language, the instruction that the presumptions “may be 
rebutted” could reasonably be read as telling the jury that it 
was required to infer intent to kill as the natural and probable 
consequence of the act of firing the gun unless the defendant 
persuaded the jury that such an inference was unwarranted. 
The very statement that the presumption “may be rebutted” 
could have indicated to a reasonable juror that the defendant 
bore an affirmative burden of persuasion once the State 
proved the underlying act giving rise to the presumption. 
Standing alone, the challenged language undeniably created 
an unconstitutional burden-shifting presumption with respect 
to the element of intent.

B
The jury, of course, did not hear only the two challenged 

sentences. The jury charge taken as a whole might have

the effect of relieving the State of the burden of proof enunciated in 
Winship on the critical question of petitioner’s state of mind. We conclude 
that under either of the two possible interpretations of the instruction set 
out above, precisely that effect would result, and that the instruction there-
fore represents constitutional error.” 442 U. S., at 521 (emphasis added). 
In any event, the principle that mandatory rebuttable presumptions violate 
due process had been definitively established prior to Sandstrom. In 
Mullaney v. Wilbur, it was a mandatory rebuttable presumption that we 
held unconstitutional. 421 U. S., at 698-701. As we explained in Patter-
son v. New York:

“Mullaney surely held that a State. . . may not shift the burden of proof 
to the defendant by presuming that ingredient upon proof of the other ele-
ments of the offense. . . . Such shifting of the burden of persuasion with 
respect to a fact which the State deems so important that it must be either 
proved or presumed is impermissible under the Due Process Clause.” 432 
U. S., at 215.
An irrebuttable presumption, of course, does not shift any burden to the 
defendant; it eliminates an element from the case if the State proves the 
requisite predicate facts. Thus the Court in Patterson could only have 
been referring to a mandatory rebuttable presumption when it stated that 
“such shifting of the burden of persuasion ... is impermissible.” Ibid. 
(emphasis added).



FRANCIS v. FRANKLIN 319

307 Opinion of the Court

explained the proper allocation of burdens with sufficient clar-
ity that any ambiguity in the particular language challenged 
could not have been understood by a reasonable juror as 
shifting the burden of persuasion. See Cupp v. Naughten, 
414 U. S. 141 (1973). The State argues that sufficient clari-
fying language exists in this case. In particular, the State 
relies on an earlier portion of the charge instructing the 
jurors that the defendant was presumed innocent and that 
the State was required to prove every element of the offense 
beyond a reasonable doubt.6 The State also points to the 
sentence immediately following the challenged portion of the 
charge, which reads: “[a] person will not be presumed to act 
with criminal intention . . . .” App. 9a.

As we explained in Sandstrom, general instructions on the 
State’s burden of persuasion and the defendant’s presump-
tion of innocence are not “rhetorically inconsistent with a con-
clusive or burden-shifting presumption,” because “[t]he jury 
could have interpreted the two sets of instructions as indicat-
ing that the presumption was a means by which proof beyond 
a reasonable doubt as to intent could be satisfied.” 442 
U. S., at 518-519, n. 7. In light of the instructions on intent 
given in this case, a reasonable juror could thus have thought 
that, although intent must be proved beyond a reasonable 
doubt, proof of the firing of the gun and its ordinary con-
sequences constituted proof of intent beyond a reasonable 
doubt unless the defendant persuaded the jury otherwise. 
Cf. Mullaney v. Wilbur, 421 U. S., at 703, n. 31. These 

6 These portions of the instructions read:
“I charge you that before the State is entitled to a verdict of conviction 

of this defendant at your hands . . . the burden is upon the State of prov-
ing the defendant’s guilt as charged . . . beyond a reasonable doubt.” 
App. 4a.

“Now . . . the defendant enters upon his trial with the presumption of 
innocence in his favor and this presumption . . . remains with him through-
out the trial, unless it is overcome by evidence sufficiently strong to satisfy 
you of his guilt. . . beyond a reasonable doubt.” Id., at 5a.
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general instructions as to the prosecution’s burden and the 
defendant’s presumption of innocence do not dissipate the 
error in the challenged portion of the instructions.

Nor does the more specific instruction following the chal-
lenged sentences—“A person will not be presumed to act 
with criminal intention but the trier of facts, that is, the 
Jury, may find criminal intention upon a consideration of 
the words, conduct, demeanor, motive and all other cir-
cumstances connected with the act for which the accused is 
prosecuted,” App. 9a—provide a sufficient corrective. It 
may well be that this “criminal intention” instruction was 
not directed to the element of intent at all, but to another 
element of the Georgia crime of malice murder. The statu-
tory definition of capital murder in Georgia requires malice 
aforethought. Ga. Code Ann. § 16-5-1(1984) (formerly Ga. 
Code Ann. § 26-1101(a)(1978)). Under state law malice afore-
thought comprises two elements: intent to kill and the absence 
of provocation or justification. See Patterson v. State, 239 
Ga. 409, 416-417, 238 S. E. 2d 2, 8 (1977); Lamb v. Jernigan, 
683 F. 2d 1332, 1337 (CA11 1982) (interpreting Ga. Code 
Ann. § 16-5-1), cert, denied, 460 U. S. 1024 (1983). At an-
other point in the charge in this case, the trial court, con-
sistently with this understanding of Georgia law, instructed 
the jury that malice is “the unlawful, deliberate intention 
to kill a human being without justification or mitigation or 
excuse.” App. 10a.

The statement “criminal intention may not be presumed” 
may well have been intended to instruct the jurors that they 
were not permitted to presume the absence of provocation or 
justification but that they could infer this conclusion from 
circumstantial evidence. Whatever the court’s motivation in 
giving the instruction, the jury could certainly have under-
stood it this way. A reasonable juror trying to make sense 
of the juxtaposition of an instruction that “a person of sound 
mind and discretion is presumed to intend the natural and 
probable consequences of his acts,” id., at 8a-9a, and an 
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instruction that “[a] person will not be presumed to act 
with criminal intention,” id., at 9a, may well have thought 
that the instructions related to different elements of the 
crime and were therefore not contradictory—that he could 
presume intent to kill but not the absence of justification or 
provocation.7 * * * * * * * is

7 Because the jurors heard the divergent intent instructions before they
heard the instructions about absence of justification, Just ic e Reh n -
qu is t ’s  dissent argues that no reasonable juror could have understood the
criminal intent instruction as referring to the absence of justification.
The dissent reproves the Court for reading the instructions “as a ‘looking-
glass charge’ which, when held to a mirror, reads more clearly in the
opposite direction.” Post, at 340. A reasonable juror, however, would 
have sought to make sense of the conflicting intent instructions not only at 
the initial moment of hearing them but also later in the jury room after 
having heard the entire charge. One would expect most of the juror’s 
reflection about the meaning of the instructions to occur during this sub-
sequent deliberative stage of the process. Under these circumstances, it
is certainly reasonable to expect a juror to attempt to make sense of a con-
fusing earlier portion of the instruction by reference to a later portion 
of the instruction. The dissent obviously accepts this proposition because 
much of the language the dissent marshals to argue that the jury would 
not have misunderstood the intent instruction appears several paragraphs 
after the conflicting sentences about intent. Indeed much of this purport-
edly clarifying language appears after the portion of the charge concerning 
the element of absence of justification. See post, at 336 (Reh nq ui st , J., 
dissenting), quoting App. 10a.

It is puzzling that the dissent thinks it “defies belief” to suggest that a 
reasonable juror would have related the contradictory intent instructions 
to the later instructions about the element of malice. Post, at 339. As 
the portion of the charge quoted in the dissent makes clear, the later malice 
instructions specifically spoke of intent: “Malice ... is the unlawful, delib-
erate intention to kill a human being without justification or mitigation or 
excuse, which intention must exist at the time of the killing.” App. 10a. 
See post, at 336 (Reh nq ui st , J., dissenting). A reasonable juror might 
well have sought to understand this language by reference to the earlier 
instruction referring to criminal intent.

Finally, the dissent’s representation of the language in this part of the 
charge as a clarifying “express statemen[t] . . . that there was no burden 
on the defendant to disprove malice,” post, at 340, is misleading. The rele-
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Even if a reasonable juror could have understood the 
prohibition of presuming “criminal intention” as applying 
to the element of intent, that instruction did no more than 
contradict the instruction in the immediately preceding sen-
tence. A reasonable juror could easily have resolved the 
contradiction in the instruction by choosing to abide by the 
mandatory presumption and ignore the prohibition of pre-
sumption. Nothing in these specific sentences or in the 
charge as a whole makes clear to the jury that one of these 
contradictory instructions carries more weight than the 
other. Language that merely contradicts and does not ex-
plain a constitutionally infirm instruction will not suffice 
to absolve the infirmity. A reviewing court has no way of 
knowing which of the two irreconcilable instructions the 
jurors applied in reaching their verdict.8 Had the instruc- * 8 

vant portion of the charge reads: “it is not required of the accused to prove 
an absence of malice, if the evidence for the State shows facts which may 
excuse or justify the homicide.” App. 10a. This language is most natu-
rally read as implying that if the State’s evidence does not show mitigating 
facts the defendant does have the burden to prove absence of malice. 
Thus, if anything, this portion of the charge exacerbates the potential for 
an unconstitutional shifting of the burden to the defendant.

8 Jus ti ce  Reh nq ui st ’s dissent would hold a jury instruction invalid 
only when “it must at least be likely” that a reasonable juror would have 
understood the charge unconstitutionally to shift a burden of persuasion. 
Post, at 342. Apparently this “at least likely” test would not be met even 
when there exists a reasonable possibility that a juror would have under-
stood the instructions unconstitutionally, so long as the instructions ad-
mitted of a “more ‘reasonable’” constitutional interpretation. Post, at 
340-341. Apart from suggesting that application of the “at least likely” 
standard would lead to the opposite result in the present case, the dissent 
leaves its proposed alternative distressingly undefined. Even when faced 
with clearly contradictory instructions respecting allocation of the burden 
of persuasion on a crucial element of an offense, a reviewing court appar-
ently would be required to intuit, based on its sense of the “tone” of the 
jury instructions as a whole, see ibid., whether a reasonable juror was 
more likely to have reached a constitutional understanding of the instruc-
tions than an unconstitutional understanding of the instructions.

This proposed alternative standard provides no sound basis for appellate 
review of jury instructions. Its malleability will certainly generate in-
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tion “[a] person ... is presumed to intend the natural and 
probable consequences of his acts,” App. 8a-9a, been followed 
by the instruction “this means that a person will not be pre-
sumed to act with criminal intention but the jury may find 
criminal intention upon consideration of all circumstances 
connected with the act for which the accused is prosecuted,” 
a somewhat stronger argument might be made that a reason-
able juror could not have understood the challenged language 
as shifting the burden of persuasion to the defendant. Cf. 
Sandstrom, 442 U. S., at 517 (“[G]iven the lack of qualifying 
instructions as to the legal effect of the presumption, we can-

consistent appellate results and thereby compound the confusion that has 
plagued this area of the law. Perhaps more importantly, the suggested 
approach provides no incentive for trial courts to weed out potentially in-
firm language from jury instructions; in every case, the “presumption of 
innocence” boilerplate in the instructions will supply a basis from which to 
argue that the “tone” of the charge as a whole is not unconstitutional. For 
these reasons, the proposed standard promises reviewing courts, including 
this Court, an unending stream of cases in which ad hoc decisions will have 
to be made about the “tone” of jury instructions as a whole.

Most importantly, the dissent’s proposed standard is irreconcilable with 
bedrock due process principles. The Court today holds that contradictory 
instructions as to intent—one of which imparts to the jury an unconstitu-
tional understanding of the allocation of burdens of persuasion—create a 
reasonable likelihood that a juror understood the instructions in an uncon-
stitutional manner, unless other language in the charge explains the infirm 
language sufficiently to eliminate this possibility. If such a reasonable 
possibility of an unconstitutional understanding exists, “we have no way of 
knowing that [the defendant] was not convicted on the basis of the uncon-
stitutional instruction.” Sandstrom, 442 U. S., at 526. For this reason, 
it has been settled law since Stromberg v. California, 283 U. S. 359 (1931), 
that when there exists a reasonable possibility that the jury relied on an 
unconstitutional understanding of the law in reaching a guilty verdict, that 
verdict must be set aside. See Leary v. United States, 395 U. S. 6, 31-32 
(1969); Bachellar v. Maryland, 397 U. S. 564, 571 (1970). The dissent’s 
proposed alternative cannot be squared with this principle; notwithstand-
ing a substantial doubt as to whether the jury decided that the State 
proved intent beyond a reasonable doubt, the dissent would uphold this 
conviction based on an impressionistic and intuitive judgment that it was 
more likely that the jury understood the charge in a constitutional manner 
than in an unconstitutional manner.
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not discount the possibility that the jury may have inter-
preted the instruction” in an unconstitutional manner). See 
also Com v. Zant, 708 F. 2d 549, 559 (CA11 1983), cert, 
denied, 467 U. S. 1220 (1984). Whether or not such explana-
tory language might have been sufficient, however, no such 
language is present in this jury charge. If a juror thought 
the “criminal intention” instruction pertained to the element 
of intent, the juror was left in a quandary as to whether to 
follow that instruction or the immediately preceding one it 
contradicted.9

’Rejecting this conclusion, Jus ti ce  Reh nqu ist ’s  dissent “simply do[es] 
not believe” that a reasonable juror would have paid sufficiently close 
attention to the particular language of the jury instructions to have been 
perplexed by the contradictory intent instructions. See post, at 340. See 
also Sandstrom v. Montana, supra, at 528 (Reh nq ui st , J., concurring) (“I 
continue to have doubts as to whether this particular jury was so atten-
tively attuned to the instructions of the trial court that it divined the differ-
ence recognized by lawyers between ‘infer’ and ‘presume’ ”). Apparently 
the dissent would have the degree of attention a juror is presumed to pay 
to particular jury instructions vary with whether a presumption of atten-
tiveness would help or harm the criminal defendant. See, e. g., Parker v. 
Randolph, 442 U. S. 62, 73 (1979) (opinion of Reh nq ui st , J.) (“A crucial 
assumption underlying that system [of trial by jury] is that juries will 
follow the instructions given them by the trial judge. Were this not so, it 
would be pointless for a trial court to instruct a jury, and even more point-
less for an appellate court to reverse a criminal conviction because the jury 
was improperly instructed. . . . [A]n instruction directing the jury to con-
sider a codefendant’s extrajudicial statement only against its source has 
been found sufficient to avoid offending the confrontation right of the impli-
cated defendant”); see also id., at 75, n. 7 (“The ‘rule’—indeed, the premise 
upon which the system of jury trials functions under the American judicial 
system—is that juries can be trusted to follow the trial court’s instruc-
tions”). Cf. Wainwright v. Witt, 469 U. S. 412 (1985).

The Court presumes that jurors, conscious of the gravity of their task, 
attend closely the particular language of the trial court’s instructions in 
a criminal case and strive to understand, make sense of, and follow the 
instructions given them. Cases may arise in which the risk of prejudice 
inhering in material put before the jury may be so great that even a limit-
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Because a reasonable juror could have understood the chal-
lenged portions of the jury instruction in this case as creating 
a mandatory presumption that shifted to the defendant the 
burden of persuasion on the crucial element of intent, and 
because the charge read as a whole does not explain or cure 
the error, we hold that the jury charge does not comport with 
the requirements of the Due Process Clause.

Ill
Petitioner argues that even if the jury charge fails under 

Sandstrom this Court should overturn the Court of Appeals 
because the constitutional infirmity in the charge was harm-
less error on this record. This Court has not resolved 
whether an erroneous charge that shifts a burden of persua-
sion to the defendant on an essential element of an offense 
can ever be harmless. See Connecticut v. Johnson, 460 
U. S. 73 (1983). We need not resolve the question in this 
case. The Court of Appeals conducted a careful harmless- 
error inquiry and concluded that the Sandstrom error at trial 
could not be deemed harmless. 720 F. 2d, at 1212. The 
court noted:

“[Franklin’s] only defense was that he did not have the 
requisite intent to kill. The facts did not overwhelm-
ingly preclude that defense. The coincidence of the first

ing instruction will not adequately protect a criminal defendant’s consti-
tutional rights. E. g., Bruton v. United States, 391 U. S. 123 (1968); 
Jackson v. Denno, 378 U. S. 368 (1964). Absent such extraordinary situa-
tions, however, we adhere to the crucial assumption underlying our con-
stitutional system of trial by jury that jurors carefully follow instructions. 
As Chief Justice Traynor has said: “[W]e must assume that juries for the 
most part understand and faithfully follow instructions. The concept of a 
fair trial encompasses a decision by a tribunal that has understood and 
applied the law to all material issues in the case.” R. Traynor, The Riddle 
of Harmless Error 73-74 (1970) (footnote omitted), quoted in Connecticut 
v. Johnson, 460 U. S. 73, 85, n. 14 (1983) (opinion of Bla ck mun , J.). 
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shot with the slamming of the door, the second shot’s 
failure to hit anyone, or take a path on which it would 
have hit anyone, and the lack of injury to anyone else all 
supported the lack of intent defense. A presumption 
that Franklin intended to kill completely eliminated his 
defense of ‘no intent.’ Because intent was plainly at 
issue in this case, and was not overwhelmingly proved 
by the evidence ... we cannot find the error to be harm-
less.” Ibid.

Even under the harmless-error standard proposed by the dis-
senting Justices in Connecticut n . Johnson, supra, at 97, n. 5 
(evidence “so dispositive of intent that a reviewing court can 
say beyond a reasonable doubt that the jury would have 
found it unnecessary to rely on the presumption”) (Powell , 
J., joined by Burg er , C. J., and Rehn qu ist  and O’Conn or , 
JJ., dissenting), this analysis by the Court of Appeals is 
surely correct.10 The jury’s request for reinstruction on the 
elements of malice and accident, App. 13a-14a, lends further 
substance to the court’s conclusion that the evidence of intent 
was far from overwhelming in this case. We therefore 
affirm the Court of Appeals on the harmless-error question 
as well.

IV
Sandstrom v. Montana made clear that the Due Process 

Clause of the Fourteenth Amendment prohibits the State 
from making use of jury instructions that have the effect of 
relieving the State of the burden of proof enunciated in 
Winship on the critical question of intent in a criminal 
prosecution. 442 U. S., at 521. Today we reaffirm the 
rule of Sandstrom and the wellspring due process principle 
from which it was drawn. The Court of Appeals faithfully 

10 The primary task of this Court upon review of a harmless-error deter-
mination by the court of appeals is to ensure that the court undertook a 
thorough inquiry and made clear the basis of its decision. See Connecticut 
v. Johnson, supra, at 102 (Powe ll , J., dissenting) (harmless error “is a 
question more appropriately left to the courts below”).
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and correctly applied this rule, and the court’s judgment is 
therefore

Affirmed.

Justi ce  Powell , dissenting.
In Sandstrom v. Montana, 442 U. S. 510 (1979), we held 

that instructing the jury that “the law presumes that a 
person intends the ordinary consequences of his voluntary 
acts” violates due process. We invalidated this instruction 
because a reasonable juror could interpret it either as “an 
irrebuttable direction by the court to find intent once con-
vinced of the facts triggering the presumption” or “as a direc-
tion to find intent upon proof of the defendant’s voluntary 
actions . . . unless the defendant proved the contrary by 
some quantum of proof which may well have been consider-
ably greater than ‘some’ evidence—thus effectively shifting 
the burden of persuasion on the element of intent.” Id., at 
517 (original emphasis). Either interpretation, we held, 
would have relieved the State of its burden of proving every 
element of the crime beyond a reasonable doubt. See id., at 
521; Mullaney v. Wilbur, 421 U. S. 684, 698-701 (1975).

Unlike the charge in Sandstrom, the charge in the present 
case is not susceptible of either interpretation. It creates no 
“irrebuttable direction,” and a reasonable juror could not con-
clude that it relieves the State of its burden of persuasion. 
The Court, however, believes that two sentences make the 
charge infirm:

“The acts of a person of sound mind and discretion are 
presumed to be the product of the person’s will, but the 
presumption may be rebutted. A person of sound mind 
and discretion is presumed to intend the natural and 
probable consequences of his acts but the presumption 
may be rebutted.” App. 8a-9a.

I agree with the Court that “[s] landing alone,” the chal-
lenged language could be viewed as “an unconstitutional 
burden-shifting presumption with respect to the element of 
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intent.” Ante, at 318 (emphasis added). The fact is, how-
ever, that this language did not stand alone. It is but a 
small part of a lengthy charge, other parts of which clarify its 
meaning. Although the Court states that it considered the 
effect the rest of the charge would have had on a reasonable 
juror, its analysis overlooks or misinterprets several criti-
cal instructions. These instructions, I believe, would have 
prevented a reasonable juror from imposing on the defendant 
the burden of persuasion on intent. When viewed as a 
whole, see Cupp n . Naughten, 414 U. S. 141, 146-147 (1973), 
the jury charge satisfies the requirements of due process.

The trial court repeatedly impressed upon the jury both 
that the defendant should be presumed innocent until proved 
guilty and that the State bore the burden of proving guilt 
beyond a reasonable doubt. It stated:

“[T]he burden is upon the State of proving the defend-
ant’s guilt as charged in such count beyond a reasonable 
doubt. . . .

“. . . If, upon a consideration of all the facts and 
circumstances of this case, your mind is wavering, un-
settled, not satisfied, then that is the reasonable doubt 
under the law and if such a doubt rests upon your mind, 
it is your duty to give the defendant the benefit of that 
doubt and acquit him.

“Now, the defendant enters upon his trial with the 
presumption of innocence in his favor and this presump-
tion . . . remains with him throughout the trial, unless 
and until it is overcome by evidence sufficiently strong 
to satisfy you of his guilt to a reasonable and moral 
certainty and beyond a reasonable doubt.

“Now, Ladies and Gentlemen, the burden is upon the 
State to prove to a reasonable and moral certainty and 
beyond a reasonable doubt every material allegation in 
each count of this indictment and I charge you further, 
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that there is no burden on the defendant to prove any-
thing. The burden is on the State.

“Members of the Jury, if, from a consideration of 
the evidence or from a lack of evidence, you are not satis-
fied beyond a reasonable doubt and to a reasonable and 
moral certainty that the State has established the guilt 
of the defendant. . . then it would be your duty to acquit 
him . . . .” App. 4a-12a.

We noted in Sandstrom, supra, at 518, n. 7, that general 
instructions may be insufficient by themselves to make clear 
that the burden of persuasion remains with the State. In 
this case, however, the trial court went well beyond the typi-
cal generality of such instructions. It repeatedly reiterated 
the presumption of innocence and the heavy burden imposed 
upon the State. In addition, the jury was told that the “pre-
sumption of innocence . . . remains with [the defendant] 
throughout the trial,” App. 5a, and that “there is no burden 
on the defendant to prove anything. The burden is on the 
State,” id., at 8a.

More important is the immediate context of the two sus-
pect sentences. They appeared in a paragraph that stated:

“A crime is a violation of a statute of this State in 
which there shall be a union of joint operation of act or 
omission to act, and intention or criminal negligence. A 
person shall not be found guilty of any crime committed 
by misfortune or accident where it satisfactorily appears 
there was no criminal scheme or undertaking or inten-
tion or criminal negligence. The acts of a person of 
sound mind and discretion are presumed to be the prod-
uct of the person’s will, but the presumption may be 
rebutted. A person of sound mind and discretion is pre-
sumed to intend the natural and probable consequences 
of his acts but the presumption may be rebutted. A per-
son will not be presumed to act with criminal intention 
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but the trier of facts, that is, the Jury, may find criminal 
intention upon a consideration of the words, conduct, 
demeanor, motive and all other circumstances connected 
with the act for which the accused is prosecuted.” Id., 
at 8a-9a (emphasis added).

The final sentence clearly tells the jury that it cannot place 
on the defendant the burden of persuasion on intent. The 
Court, however, holds that in context it could not have had 
this effect. It believes that the term “criminal intention” 
refers not to intent at all, but to “absence of provocation 
or justification,” ante, at 320, a separate element of malice 
murder. Despite the fact that provocation and justification 
are largely unrelated to intent, the Court believes that “the 
jury could certainly have understood [the term] this way.” 
Ibid. Such a strained interpretation is neither logical nor 
justified.*

The instructions on circumstantial evidence further en-
sured that no reasonable juror would have switched the bur-
den of proof on intent. Three times the trial court told the 
jury that it could not base a finding of any element of the 
offense on circumstantial evidence unless the evidence “ex- 
clude[d] every other reasonable hypothesis, save that of the 
[accused’s] guilt. . . .” App. 6a. Under these instructions, 
a reasonable juror could not have found intent unless the 
State’s evidence excluded any reasonable hypothesis that 
the defendant had acted unintentionally. This requirement 

*The term’s context also precludes such an interpretation. The term 
“criminal intention” appears in a paragraph describing the general require-
ments of all crimes without discussing the specific requirements of any 
particular one. The Court offers no reason why a reasonable juror might 
have believed that this paragraph referred to only one of the crimes 
charged—malice murder—especially when a different crime—kidnaping— 
was described in the immediately following paragraphs. It is much more 
reasonable to interpret the term “criminal intention” as shorthand for 
“intention or criminal negligence,” the traditional mens rea requirement. 
In this view, the final sentence informs the jury that whatever else a rebut-
table presumption might establish it cannot by itself establish mens rea.
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placed a burden of excluding the possibility of lack of intent 
on the State and would have made it impossible to impose on 
the defendant the burden of persuasion on intent itself.

Together, I believe that the instructions on reasonable 
doubt and the presumption of innocence, the instruction that 
“criminal intention” cannot be presumed, and the instructions 
governing the interpretation of circumstantial evidence re-
moved any danger that a reasonable juror could have be-
lieved that the two suspect sentences placed on the defendant 
the burden of persuasion on intent. When viewed as a 
whole, the jury instructions did not violate due process. I 
accordingly dissent.

Just ice  Rehnquis t , with whom The  Chi ef  Justi ce  and 
Justi ce  O’Conno r  join, dissenting.

In In re Winship, 397 U. S. 358 (1970), the trial judge in a 
bench trial held that although the State’s proof was sufficient 
to warrant a finding of guilt by a preponderance of the evi-
dence, it was not sufficient to warrant such a finding beyond 
a reasonable doubt. The outcome of the case turned on 
which burden of proof was to be imposed on the prosecution. 
This Court held that the Constitution requires proof beyond a 
reasonable doubt in a criminal case, and Winship’s adjudica-
tion was set aside.

Today the Court sets aside Franklin’s murder conviction, 
but not because either the trial judge or the trial jury found 
that his guilt had not been proved beyond a reasonable doubt. 
The conviction is set aside because this Court concludes that 
one or two sentences out of several pages of instructions 
given by the judge to the jury could be read as allowing the 
jury to return a guilty verdict in the absence of proof estab-
lishing every statutory element of the crime beyond a reason-
able doubt. The Court reaches this result even though the 
judge admonished the jury at least four separate times that 
they could convict only if they found guilt beyond a reason-
able doubt. The Court, instead of examining the charge 
to the jury as a whole, seems bent on piling syllogism on 
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syllogism to prove that someone might understand a few 
sentences in the charge to allow conviction on less than proof 
beyond a reasonable doubt. Such fine parsing of the jury 
instructions given in a state-court trial is not required by 
anything in the United States Constitution.

Today’s decision needlessly extends our holding in Sand-
strom v. Montana, 442 U. S. 510 (1979), to cases where the 
jury was not required to presume conclusively an element of 
a crime under state law. But even assuming the one or two 
sentences singled out by the Court might conceivably mis-
lead, I do not believe that a reasonable person reading that 
language “in the context of the overall charge,” see Cupp v. 
Naughten, 414 U. S. 141, 147 (1973), could possibly arrive 
at the Court’s conclusion that constitutional error occurred 
here. I disagree with the Court’s legal standard, which finds 
constitutional error where a reasonable juror could have un-
derstood the charge in a particular manner. But even on the 
facts, the Court’s approach to the charge is more like that of 
a zealous lawyer bent on attaining a particular result than 
that of the “reasonable juror” referred to in Sandstrom.

In Sandstrom the jury was charged that “[t]he law pre-
sumes that a person intends the ordinary consequences of his 
voluntary acts.” 442 U. S., at 515 (emphasis supplied). As 
in this case, intent was an element of the crime charged in 
Sandstrom, and the Court was of the opinion that given the 
mandatory nature of the above charge it was quite possible 
that the jury “once having found [Sandstrom’s] act voluntary, 
would interpret the instruction as automatically directing a 
finding of intent.” Id., at 515-516. Such a presumption 
would have relieved the State entirely of the burden it had 
undertaken to prove that Sandstrom had killed intention-
ally—i. e., “purposely or knowingly”—and would have man-
dated a finding of that intent regardless of whether other 
evidence in the case indicated to the contrary. Id., at 520.

The Sandstrom Court went on, however, to discuss the 
constitutionality of a presumption that “did not conclusively 
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establish intent but rather could be rebutted.” Id., at 515. 
The Court opined that such a presumption would be uncon-
stitutional because it could be understood as shifting the bur-
den to the defendant to prove that he lacked the intent to kill. 
Id., at 524 (citing Mullaney v. Wilbur, 421 U. S. 684 (1975)). 
In addition, the Court in a footnote stated that such a burden-
shifting “mandatory rebuttable presumption” could not be 
cured by other language in the charge indicating that the 
State bore the burden of proving guilt beyond a reasonable 
doubt, because “the jury could have interpreted the . . . 
instructions as indicating that the presumption was a means 
by which proof beyond a reasonable doubt as to intent could 
be satisfied.” 422 U. S., at 519, n. 7.

It should be clear that the instructions at issue here— 
which provide that the challenged presumptions “may be re-
butted”—are very different from the conclusive language at 
issue in Sandstrom. The conclusive presumption eliminates 
an element of the crime altogether; the rebuttable presump-
tion here indicates that the particular element is still rele-
vant, and may be shown not to exist. Nevertheless, the 
Court relies on the latter portion of the Sandstrom opinion, 
outlined above, as the precedent dictating its result. Ante, 
at 316-317, 319. The language relied upon is, of course, 
manifestly dicta, inasmuch as the Sandstrom Court had al-
ready held (1) that a mandatory conclusive presumption on 
intent is unconstitutional and (2) that a reasonable juror could 
have understood the instruction at issue as creating such a 
conclusive presumption.

Even if one accepts the Sandstrom dicta at face value, 
however, I do not agree with the Court that a “reasonable 
juror” listening to the charge “as a whole” could have under-
stood the instructions as shifting the burden of disproving 
intent to the defendant. Before examining the convoluted 
reasoning that leads to the Court’s conclusion, it will be use-
ful to set out the relevant portions of the charge as the jury 
heard them, and not in scattered pieces as they are found in 
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the Court’s opinion. The trial court began by explaining the 
general presumption of innocence:

“I charge you that before the State is entitled to a ver-
dict of conviction . . . the burden is upon the State of 
proving the defendant’s guilt as charged in such count 
beyond a reasonable doubt. . . .

“Now, reasonable doubt is just what that term im-
plies. It’s a doubt based on reason. . . . [A] reasonable 
doubt is the doubt of a fair-minded, impartial juror ac-
tively seeking for the truth and it may arise from a con-
sideration of the evidence, from a conflict in the evidence 
or from a lack of evidence. If, upon a consideration of 
all the facts and circumstances of this case, your mind is 
wavering, unsettled, not satisfied, then that is the rea-
sonable doubt under the law and if such a doubt rests 
upon your mind, it is your duty to give the defendant the 
benefit of that doubt and acquit him. If, on the other 
hand, no such doubt rests upon your mind, it would be 
equally your duty to return a verdict of guilty.

“Now, the defendant enters upon his trial with the 
presumption of innocence in his favor and this presump-
tion, while not evidence, is yet in the nature of evidence 
and it remains with him throughout the trial, unless and 
until it is overcome by evidence sufficiently strong to 
satisfy you of his guilt to a reasonable and moral cer-
tainty and beyond a reasonable doubt.”

The court stated the burden of proof once more in its gen-
eral instructions concerning evaluation of witness credibility, 
and then stated it again before it turned to more specific 
instructions:

“Now, Ladies and Gentlemen, the burden is upon the 
State to prove to a reasonable and moral certainty and 
beyond a reasonable doubt every material allegation in 
each count of this indictment and I charge you further, 
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that there is no burden on the defendant to prove any-
thing. The burden is on the State.

“Now I give you in charge, certain definitions as found 
in the Criminal Code of the State of Georgia.

“A crime is a violation of a statute of this State in 
which there shall be a union of joint operation of act or 
omission to act, and intention or criminal negligence. A 
person shall not be found guilty of any crime committed 
by misfortune or accident where it satisfactorily appears 
there was no criminal scheme or undertaking or inten-
tion or criminal negligence. The acts of a person of 
sound mind and discretion are presumed to be the prod-
uct of the person’s will, but the presumption may be 
rebutted. A person of sound mind and discretion is 
presumed to intend the natural and probable conse-
quences of his acts but the presumption may be rebutted. 
A person will not be presumed to act with criminal 
intention but the trier of facts, that is, the Jury, may 
find criminal intention upon a consideration of the 
words, conduct, demeanor, motive and all other circum-
stances connected with the act for which the accused is 
prosecuted.” (Emphasis supplied.)

After instructing the jury on the specific elements of 
Count I, charging respondent with the kidnaping of the nurse, 
the Court went on to instruct on the elements of murder:

“I charge you that the law of Georgia defines murder as 
follows: A person commits murder when he unlawfully 
and with malice aforethought, either express or implied, 
causes the death of another human being. Express mal-
ice is that deliberate intention unlawfully to take away 
the life of a fellow creature which is manifested by ex-
ternal circumstances capable of proof. Malice shall be 
implied where no considerable provocation appears and 
where all the circumstances of the killing show an aban-
doned and malignant heart.
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“Now, you will see that malice is an essential ingredi-
ent in murder as charged in this indictment in Count II, 
and it must exist before the alleged homicide can be mur-
der. Malice in its legal sense is not necessarily ill will 
or hatred; it is the unlawful, deliberate intention to kill 
a human being without justification or mitigation or 
excuse, which intention must exist at the time of the 
killing. . . .

“Members of the Jury, I charge you that it is not 
encumbent upon the accused to prove an absence of mal-
ice, if the evidence for the prosecution shows facts which 
may excuse or justify the homicide. The accused is not 
required to produce evidence of mitigation, justification 
or excuse on his part to the crime of murder. Whether 
mitigation, justification or excuse is shown by the evi-
dence on the part of the State, it is not required of the 
accused to prove an absence of malice, if the evidence for 
the State shows facts which may excuse or justify the 
homicide. But it is for you, the members of the Jury 
to say after a consideration of all the facts and circum-
stances in the case, whether or not malice, express or 
implied, exists in the case.” (Emphasis supplied.)

In Cupp n . Naughten, 414 U. S. 141 (1973), we dealt with a 
constitutional challenge to an instruction that “every witness 
is presumed to speak the truth,” in the context of a criminal 
trial where the defense presented no witnesses. We there 
reaffirmed “the well-established proposition that a single 
instruction to a jury may not be judged in artificial isolation, 
but must be viewed in the context of the overall charge.” 
Id., at 146-147 (citing Boyd v. United States, 271 U. S. 104, 
107 (1926)). We noted that if a particular instruction was 
erroneous a reviewing court still must ask “whether the ail-
ing instruction by itself so infected the entire trial that the 
resulting conviction violates due process.” 414 U. S., at 147. 
In reaching our conclusion that the instruction at issue in 
Cupp did not violate due process, we noted that the jury had
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been fully informed of the State’s burden to prove guilt 
beyond a reasonable doubt. We also pointed out that the 
instruction concerning the presumption of truthfulness had 
been accompanied by an instruction that in assessing a wit-
ness’ credibility the jury should be attentive to the witness’ 
own manner and words. We concluded that these instruc-
tions sufficiently allowed the jury to exercise its own judg-
ment on the question of a witness’ truthfulness; we also found 
no undue pressure on the defendant to take the stand and 
rebut the State’s testimony, since the instruction indicated 
that such rebuttal could be founded on the State’s own evi-
dence. Id., at 149.

I see no meaningful distinction between Cupp and the case 
at bar. Here the jury was instructed no less than four times 
that the State bore the burden of proof beyond a reasonable 
doubt. This language was accompanied early in the charge 
by a detailed discussion indicating that the jurors were the 
judges of their own reasonable doubt, that this doubt could 
arise after taking into account all the circumstances sur-
rounding the incident at issue, and that where such doubt 
existed it was the jurors’ duty to acquit. Four sentences 
prior to the offending language identified by the Court the 
jury was explicitly charged that “there is no burden on the 
defendant to prove anything.” Immediately following that 
language the jury was charged that a person “will not be 
presumed to act with criminal intention,” but that the jury 
could find such intention based upon the circumstances sur-
rounding the act. The jury was then charged on Georgia’s 
definition of malice, an essential element of murder which 
includes (1) deliberate intent to kill (2) without justification or 
mitigation or excuse. Again, the jury was explicitly charged 
that “it is not incumbent upon the accused to prove an 
absence of malice, if the evidence for the prosecution shows 
facts which may excuse or justify the homicide.”

The Court nevertheless concludes, upon reading the 
charge in its entirety, that a “reasonable juror” could have 
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understood the instruction to mean (1) that the State had 
satisfied its burden of proving intent to kill by introducing 
evidence of the defendant’s acts—drawing, aiming, and firing 
the gun—the “natural and probable consequences” of which 
were the death in question; (2) that upon proof of these acts 
the burden shifted to the defendant to disprove that he had 
acted with intent to kill; and (3) that if the defendant intro-
duced no evidence or the jury was unconvinced by his evi-
dence, the jury was required to find that the State had 
proved intent to kill even if the State’s proof did not convince 
them of the defendant’s intent.

The reasoning which leads to this conclusion would appeal 
only to a lawyer, and it is indeed difficult to believe that “rea-
sonable jurors” would have arrived at it on their own. It 
runs like this. First, the Court states that a “reasonable 
juror” could understand the particular offending sentences, 
considered in isolation, to shift the burden to the defendant of 
disproving his intent to kill. Ante, at 318. The Court then 
proceeds to examine other portions of the charge, to deter-
mine whether they militate against this understanding. It 
casually dismisses the “general instructions on the State’s 
burden of persuasion,” relying on the Sandstrom footnote 
which stated that the burden-shifting instruction could be 
read consistently with the State’s general burden because 
“[t]he jury could have interpreted the two sets of instructions 
as indicating that the presumption was a means by which 
proof beyond a reasonable doubt as to intent could be satis-
fied.” Ante, at 319.

Pausing here for a moment, I note that I am not at all sure 
that this expository fast footwork is as applicable where, 
unlike in Sandstrom, the presumption created by the charge 
is not conclusive, but rebuttable. Since in this case the 
presumption was “rebuttable,” the obvious question is: “re-
buttable by what?” The Court’s analysis must assume that a 
“reasonable juror” understood the presumption to be a means
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for satisfying the State’s burden unless rebutted by the de-
fendant. The italicized words, of course, are not included in 
the charge in this case, but if the jurors reasonably believed 
that the presumption could be rebutted by other means—for 
example, by the circumstances surrounding the incident— 
then the Court’s analysis fails. But I find the Court’s as-
sumption unrealistic in any event, because if the jurors un-
derstood the charge as the Court posits then that conclusion 
was reached in the face of the contradictory preceding state-
ment that the defendant had no burden to prove anything.

Undaunted, the Court does not even mention the itali-
cized portion of the charge. Instead, it proceeds to dispose 
of the sentence immediately following the challenged sen-
tences, which states that a person will not be presumed to 
act with “criminal intent.” With respect to this language, 
the Court first speculates that it might have been directed, 
not to the “intent” element of malice, but rather to the 
element of malice which requires that the defendant act 
without justification or excuse. Thus, the Court explains 
that its “reasonable juror” could have reconciled the two 
apparently conflicting sentences by deciding “that the in-
structions related to different elements of the crime and were 
therefore not contradictory—that he could presume intent to 
kill but not the absence of justification or provocation.” 
Ante, at 321.

This statement defies belief. Passing the obvious problem 
that both sentences speak to the defendant’s “intent,” and 
not to “justification or provocation,” the Court has presumed 
that the jurors hearing this charge reconciled two apparently 
contradictory sentences by neatly attributing them to sepa-
rate elements of Georgia’s definition of “malice”—no small 
feat for laymen—and did so even though they had not yet been 
charged on the element of malice. Either the Court is 
attributing qualities to the average juror that are found in 
very few lawyers, or it perversely reads the instructions as a
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“looking-glass charge” which, when held to a mirror, reads 
more clearly in the opposite direction. *

Alternatively, the Court suggests that the sentences deal-
ing with the presumptions on intent are flatly contradictory, 
and that the charge therefore is defective since there is no 
way to determine which instruction a reasonable juror would 
have followed. The Court reasoned in this regard:

“Nothing in these specific sentences or in the charge as a 
whole makes clear to the jury that one of these contra-
dictory instructions carries more weight than the other. 
Language that merely contradicts and does not explain 
a constitutionally infirm instruction will not suffice to 
absolve the infirmity.” Ante, at 322.

It may well be that the Court’s technical analysis of the 
charge holds together from a legal standpoint, but its tor-
tured reasoning is alone sufficient to convince me that no 
“reasonable juror” followed that path. It is not that I think 
jurors are not conscientious, or that I believe jurors dis-
regard troublesome trial court instructions; I agree with the 
Court that we generally must assume that jurors strive to 
follow the law as charged. See ante, at 324-325, n. 9. 
Rather, I simply do not believe that a “reasonable juror,” 
upon listening to the above charge, could have interpreted it 
as shifting the burden to the defendant to disprove intent, 
and as requiring the juror to follow the presumption even if 
he was not satisfied with the State’s proof on that element.

To reach this conclusion the juror would have had to dis-
regard three express statements—that the defendant had no 
burden to prove anything, that “criminal intent” was not to 
be presumed, and that there was no burden on the defendant 
to disprove malice. In addition, he would have had to do so 
under circumstances where a far more “reasonable” interpre-

*“[Alice] puzzled over this for some time, but at last a bright thought 
struck her. ‘Why, it’s a Looking-glass book, of course! And, if I hold it 
up to a glass, the words will all go the right way again.’” L. Carroll, 
Through the Looking-Glass 19-20 (1950).
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tation was available. The challenged language stated that 
the presumption could be rebutted. Throughout the charge 
the jury was told that they were to listen to all the evidence 
and draw their own conclusions, based upon a witness’ de-
meanor and words and their own common sense. They were 
told that the burden of proof rested on the State, and they 
were told that circumstances surrounding the acts in question 
would provide a basis for drawing various conclusions with 
respect to intent and malice. The reasonable interpretation 
of the challenged charge is that, just as in Cupp, the pre-
sumption could be rebutted by the circumstances surround-
ing the acts, whether presented by the State or the defend-
ant. Such an interpretation would not require a juror to 
disregard any possibly conflicting instructions; it also would 
have been consistent with the entire tone of the charge from 
start to finish. See McInerney v. Berman, 621 F. 2d 20, 
24 (CAI 1980) (“[I]t will be presumed that [a juror] will not 
isolate a particular portion of the charge and ascribe to it 
more importance than the rest”).

Perhaps more importantly, however, the Court’s reasoning 
set out above indicates quite clearly that where a particular 
isolated instruction can be read as burden-shifting the Court 
is not disposed to find that instruction constitutionally harm-
less in the absence of specific language elsewhere in the 
charge which addresses and cures that instruction. See also 
ante, at 322-323, n. 8. This reasoning cannot be squared 
with Cupp, in which this Court emphasized that “the ques-
tion is not whether the trial court failed to isolate and cure 
a particular ailing instruction, but rather whether the ailing 
instruction by itself so infected the entire trial that the re-
sulting conviction violates due process.” 414 U. S., at 147. 
It is true that the problems raised here probably could be 
alleviated if the words “is presumed” were merely changed 
to “may be presumed,” thereby making the presumption 
permissive, see ante, at 316; Lamb v. Jernigan, 683 F. 2d 
1332, 1339-1340 (CA11 1982); McInerney, supra, at 24, and 
admittedly the Court’s analysis of the charge establishes a 
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rule that is easier in application in the appellate courts. But 
that is not the question. Cupp indicates that due process is 
not violated in every case where an isolated sentence impli-
cates constitutional problems, and the Court’s hypertechnical 
arguments only highlight how far it has strayed from the 
norm of “fundamental fairness” in order to invalidate this 
conviction.

Thus, even accepting the Court’s reasonable-juror test, I 
cannot agree that the charge read as a whole was constitu-
tionally infirm. But quite apart from that, I would take a 
different approach than the Court does with respect to the 
applicable legal standard. It appears that under the Court’s 
approach it will reverse a conviction if a “reasonable juror” 
hypothetically might have understood the charge unconstitu-
tionally to shift a burden of proof, even if it was unlikely that 
a single juror had such an understanding. I believe that it 
must at least be likely that a juror so understood the charge 
before constitutional error can be found. Where as here a 
Sandstrom error is alleged involving not a conclusive pre-
sumption, but a rebuttable presumption, language in the 
charge indicating the State’s general burden of proof and the 
jury’s duty to examine all surrounding facts and circum-
stances generally should be sufficient to dissipate any con-
stitutional infirmity. Otherwise we risk finding constitu-
tional error in a record such as this one, after finely parsing 
through the elements of state crimes that are really far 
removed from the problems presented by the burden of proof 
charge in Winship. I do not believe that the Court must 
inject itself this far into the state criminal process to protect 
the fundamental rights of criminal defendants. I dissent and 
would reverse the judgment of the Court of Appeals.
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COMMODITY FUTURES TRADING COMMISSION v. 
WEINTRAUB ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SEVENTH CIRCUIT

No. 84-261. Argued March 19, 1985—Decided April 29, 1985

Petitioner filed a complaint in Federal District Court alleging violations of 
the Commodity Exchange Act by Chicago Discount Commodity Brokers 
(CDCB), and respondent Frank McGhee, acting as sole director and offi-
cer of CDCB, entered into a consent decree that resulted in the appoint-
ment of a receiver who was ultimately appointed trustee in bankruptcy 
after he filed a voluntary petition in bankruptcy on behalf of CDCB. 
Respondent Weintraub, CDCB’s former counsel, appeared for a deposi-
tion pursuant to a subpoena duces tecum served by petitioner as part 
of its investigation of CDCB, but refused to answer certain questions, 
asserting CDCB’s attorney-client privilege. Petitioner then obtained a 
waiver of the privilege from the trustee as to any communications oc-
curring on or before the date of his initial appointment as a receiver. 
The District Court upheld a Magistrate’s order directing Weintraub to 
testify, but the Court of Appeals reversed, holding that a bankruptcy 
trustee does not have the power to waive a corporate debtor’s attorney- 
client privilege with respect to communications that occurred before the 
filing of the bankruptcy petition.

Held: The trustee of a corporation in bankruptcy has the power to waive 
the corporation’s attorney-client privilege with respect to prebankruptcy 
communications. Pp. 348-358.

(a) The attorney-client privilege attaches to corporations as well as to 
individuals, and with regard to solvent corporations the power to waive 
the privilege rests with the corporation’s management and is normally 
exercised by its officers and directors. When control of the corpora-
tion passes to new management, the authority to assert and waive the 
privilege also passes, and the new managers may waive the privilege 
with respect to corporate communications made by former officers and 
directors. Pp. 348-349.

(b) The Bankruptcy Code does not explicitly address the question 
whether control of the privilege of a corporation in bankruptcy with 
respect to prebankruptcy communications passes to the bankruptcy 
trustee or, as respondents assert, remains with the debtor’s directors. 
Respondents’ contention that the issue is controlled by § 542(e) of the 
Code—which provides that “[s]ubject to any applicable privilege,” the
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court may order an attorney who holds recorded information relating to 
the debtor’s property or financial affairs to disclose such information to 
the trustee—is not supported by the statutory language or the legisla-
tive history. Instead, the history makes clear that Congress intended 
the courts to deal with privilege questions. Pp. 349-351.

(c) The Code gives the trustee wide-ranging management authority 
over the debtor, whereas the powers of the debtor’s directors are se-
verely limited. Thus the trustee plays the role most closely analogous 
to that of a solvent corporation’s management, and the directors should 
not exercise the traditional management function of controlling the cor-
poration’s privilege unless a contrary arrangement would be inconsistent 
with policies of the bankruptcy laws. Pp. 352-353.

(d) No federal interests would be impaired by the trustee’s control of 
the corporation’s attorney-client privilege with respect to prebankruptcy 
communications. On the other hand, vesting such power in the direc-
tors would frustrate the Code’s goal of empowering the trustee to 
uncover insider fraud and recover misappropriated corporate assets. 
Pp. 353-354.

(e) There is no merit to respondents’ contention that the trustee 
should not obtain control over the privilege because, unlike the manage-
ment of a solvent corporation, the trustee’s primary loyalty goes not to 
shareholders but to creditors. When a trustee is appointed, the privi-
lege must be exercised in accordance with the trustee’s fiduciary duty 
to all interested parties. Even though in some cases the trustee’s exer-
cise of the privilege will benefit only creditors, such a result is in keep-
ing with the hierarchy of interests created by the bankruptcy laws. 
Pp. 354-356.

(f ) Nor is there any merit to other arguments of respondents, includ-
ing the contentions that giving the trustee control over the privilege 
would have an undesirable chilling effect on attorney-client communica-
tions and would discriminate against insolvent corporations. The chill-
ing effect is no greater here than in the case of a solvent corporation, 
and, by definition, corporations in bankruptcy are treated differently 
from solvent corporations. Pp. 356-358.

722 F. 2d 338, reversed.

Mar sha ll , J., delivered the opinion of Court, in which all other Mem-
bers joined, except Powe ll , J., who took no part in the consideration or 
decision of the case.

Bruce N. Kuhlik argued the cause pro hac vice for peti-
tioner. With him on the briefs were Solicitor General Lee,
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Deputy Solicitor General Bator, Kenneth M. Raisler, Whit-
ney Adams, and Helen G. Blechman.

David A. Epstein argued the cause for respondents. With 
him on the brief for respondents McGhee et al. was Gary A. 
Weintraub, pro se.*

Justic e  Mars hall  delivered the opinion of the Court.
The question here is whether the trustee of a corporation 

in bankruptcy has the power to waive the debtor corpora-
tion’s attorney-client privilege with respect to communi-
cations that took place before the filing of the petition in 
bankruptcy.

I
The case arises out of a formal investigation by peti-

tioner Commodity Futures Trading Commission to determine 
whether Chicago Discount Commodity Brokers (CDCB), or 
persons associated with that firm, violated the Commodity 
Exchange Act, 7 U. S. C. § 1 et seq. CDCB was a discount 
commodity brokerage house registered with the Commission, 
pursuant to 7 U. S. C. § 6d(l), as a futures commission mer-
chant. On October 27, 1980, the Commission filed a com-
plaint against CDCB in the United States District Court for 
the Northern District of Illinois alleging violations of the Act. 
That same day, respondent Frank McGhee, acting as sole 
director and officer of CDCB, entered into a consent decree 
with the Commission, which provided for the appointment of 
a receiver and for the receiver to file a petition for liquidation 
under Chapter 7 of the Bankruptcy Reform Act of 1978 
(Bankruptcy Code). The District Court appointed John K. 
Notz, Jr., as receiver.

Notz then filed a voluntary petition in bankruptcy on be-
half of CDCB. He sought relief under Subchapter IV of 
Chapter 7 of the Bankruptcy Code, which provides for the 

*John K. Notz, Jr., pro se, and David F. Heroy filed a brief for John 
K. Notz, Jr., Trustee, as amicus curiae urging reversal.
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liquidation of bankrupt commodity brokers. 11 U. S. C. 
§§761-766. The Bankruptcy Court appointed Notz as in-
terim trustee and, later, as permanent trustee.

As part of its investigation of CDCB, the Commission 
served a subpoena duces tecum upon CDCB’s former coun-
sel, respondent Gary Weintraub. The Commission sought 
Weintraub’s testimony about various CDCB matters, in-
cluding suspected misappropriation of customer funds by 
CDCB’s officers and employees, and other fraudulent activi-
ties. Weintraub appeared for his deposition and responded 
to numerous inquiries but refused to answer 23 questions, as-
serting CDCB’s attorney-client privilege. The Commission 
then moved to compel answers to those questions. It argued 
that Weintraub’s assertion of the attorney-client privilege 
was inappropriate because the privilege could not be used to 
“thwart legitimate access to information sought in an admin-
istrative investigation.” App. 44.

Even though the Commission argued in its motion that the 
matters on which Weintraub refused to testify were not 
protected by CDCB’s attorney-client privilege, it also asked 
Notz to waive that privilege. In a letter to Notz, the Com-
mission maintained that CDCB’s former officers, directors, 
and employees no longer had the authority to assert the priv-
ilege. According to the Commission, that power was vested 
in Notz as the then-interim trustee. Id., at 47-48. In re-
sponse to the Commission’s request, Notz waived “any inter-
est I have in the attomey/client privilege possessed by that 
debtor for any communications or information occurring or 
arising on or before October 27, 1980”—the date of Notz’ 
appointment as receiver. Id., at 49.

On April 26, 1982, a United States Magistrate ordered 
Weintraub to testify. The Magistrate found that Weintraub 
had the power to assert CDCB’s privilege. He added, how-
ever, that Notz was “successor in interest of all assets, rights 
and privileges of CDCB, including the attomey/client privi-
lege at issue herein,” and that Notz’ waiver was therefore 
valid. App. to Pet. for Cert. 19a-20a. The District Court
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upheld the Magistrate’s order oh June 9. Id., at 18a. There-
after, Frank McGhee and his brother, respondent Andrew 
McGhee, intervened and argued that Notz could not val-
idly waive the privilege over their objection. Record, Doc. 
No. 49, p. 7. The District Court rejected this argument 
and, on July 27, entered a new order requiring Weintraub to 
testify without asserting an attorney-client privilege on be-
half of CDCB. App. to Pet. for Cert. 17a.1 2

The McGhees appealed from the District Court’s order of 
July 27 and the Court of Appeals for the Seventh Circuit 
reversed. 722 F. 2d 338 (1984). It held that a bankruptcy 
trustee does not have the power to waive a corporate 
debtor’s attorney-client privilege with respect to communi-
cations that occurred before the filing of the bankruptcy 
petition. The court recognized that two other Circuits 
had addressed the question and had come to the opposite 
conclusion. See In re O. P. M. Leasing Services, Inc., 670 
F. 2d 383 (CA2 1982); Citibank, N. A. v. Andros, 666 F. 2d 
1192 (CA8 1981).3 We granted certiorari to resolve the 
conflict. 469 U. S. 929 (1984). We now. reverse the Court 
of Appeals.

1 The Court of Appeals found that Andrew McGhee resigned his position 
as officer and director of CDCB on October 21, 1980. 722 F. 2d 338, 339 
(1984). Frank McGhee, however, remained as an officer and director. 
See n. 5, infra.

2 The June 9 order had not made clear that Weintraub was barred only 
from invoking the corporation’s attorney-client privilege.

3 The Court of Appeals distinguished 0. P. M. Leasing, where waiver of 
the privilege was opposed by the corporation’s sole voting stockholder, on 
the ground that the corporation in 0. P. M. Leasing had no board of direc-
tors in existence during the tenure of the trustee. Here, instead, Frank 
McGhee remained an officer and director of CDCB during Notz’ trustee-
ship. 722 F. 2d, at 341. The court acknowledged, however, a square 
conflict with Citibank v. Andros.

After the Court of Appeals’ decision in this case, the Court of Appeals 
for the Ninth Circuit held that a bankruptcy examiner has the power to 
waive the corporation’s attorney-client privilege over the objections of the 
debtor-in-possession. In re Boileau, 736 F. 2d 503 (1984). That holding 
also conflicts with the holding of the Seventh Circuit in this case.
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II
It is by now well established, and undisputed by the par-

ties to this case, that the attorney-client privilege attaches to 
corporations as well as to individuals. Upjohn Co. v. United 
States, 449 U. S. 383 (1981). Both for corporations and indi-
viduals, the attorney-client privilege serves the function of 
promoting full and frank communications between attorneys 
and their clients. It thereby encourages observance of the 
law and aids in the administration of justice. See, e. g., 
Upjohn Co. v. United States, supra, at 389; Trammel v. 
United States, 445 U. S. 40, 51 (1980); Fisher n . United 
States, 425 U. S. 391, 403 (1976).

The administration of the attorney-client privilege in the 
case of corporations, however, presents special problems. 
As an inanimate entity, a corporation must act through 
agents. A corporation cannot speak directly to its lawyers. 
Similarly, it cannot directly waive the privilege when disclo-
sure is in its best interest. Each of these actions must neces-
sarily be undertaken by individuals empowered to act on 
behalf of the corporation. In Upjohn Co., we considered 
whether the privilege covers only communications between 
counsel and top management, and decided that, under certain 
circumstances, communications between counsel and lower- 
level employees are also covered. Here, we face the related 
question of which corporate actors are empowered to waive 
the corporation’s privilege.

The parties in this case agree that, for solvent corpora-
tions, the power to waive the corporate attorney-client privi-
lege rests with the corporation’s management and is normally 
exercised by its officers and directors.4 The managers, of

4 State corporation laws generally vest management authority in a cor-
poration’s board of directors. See, e. g., Del. Code Ann., Tit. 8, §141 
(1983); N. Y. Bus. Corp. Law § 701 (McKinney Supp. 1983-1984); Model 
Bus. Corp. Act § 35 (1979). The authority of officers derives legally from 
that of the board of directors. See generally Eisenberg, Legal Models 
of Management Structure in the Modern Corporation: Officers, Directors,
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course, must exercise the privilege in a manner consistent 
with their fiduciary duty to act in the best interests of the 
corporation and not of themselves as individuals. See, e. g., 
Dodge v. Ford Motor Co., 204 Mich. 459, 507, 170 N. W. 668, 
684 (1919).

The parties also agree that when control of a corporation 
passes to new management, the authority to assert and 
waive the corporation’s attorney-client privilege passes as 
well. New managers installed as a result of a takeover, 
merger, loss of confidence by shareholders, or simply normal 
succession, may waive the attorney-client privilege with re-
spect to communications made by former officers and direc-
tors. Displaced managers may not assert the privilege over 
the wishes of current managers, even as to statements that 
the former might have made to counsel concerning matters 
within the scope of their corporate duties. See Brief for 
Petitioner 11; Tr. of Oral Arg. 26. See generally In re 
0. P. M. Leasing Services, Inc., supra, at 386; Citibank v. 
Andros, supra, at 1195; In re Grand Jury Investigation, 599 
F. 2d 1224, 1236 (CA3 1979); Diversified Industries, Inc. v. 
Meredith, 572 F. 2d 596, 611, n. 5 (CA8 1978) (en banc).5

The dispute in this case centers on the control of the 
attorney-client privilege of a corporation in bankruptcy. 
The Government maintains that the power to exercise that 
privilege with respect to prebankruptcy communications 
passes to the bankruptcy trustee. In contrast, respondents 
maintain that this power remains with the debtor’s directors.

Ill
As might be expected given the conflict among the Courts 

of Appeals, the Bankruptcy Code does not explicitly address 

and Accountants, 63 Calif. L. Rev. 375 (1975). The distinctions between 
the powers of officers and directors are not relevant to this case.

6 It follows that Andrew McGhee, who is now neither an officer nor a 
director, see n. 1, supra, retains no control over the corporation’s privi-
lege. The remainder of this opinion therefore focuses on whether Frank 
McGhee has such power.
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the question before us. Respondents assert that 11 U. S. C. 
§ 542(e) is dispositive, but we find reliance on that provision 
misplaced. Section 542(e) states:

“Subject to any applicable privilege, after notice and a 
hearing, the court may order an attorney, accountant, or 
other person that holds recorded information, including 
books, documents, records, and papers, relating to the 
debtor’s property or financial affairs, to disclose such 
recorded information to the trustee” (emphasis added).

According to respondents, the “subject to any applicable 
privilege” language means that the attorney cannot be com-
pelled to turn over to the trustee materials within the cor-
poration’s attorney-client privilege. In addition, they claim, 
this language would be superfluous if the trustee had the 
power to waive the corporation’s privilege.

The statutory language does not support respondents’ con-
tentions. First, the statute says nothing about a trustee’s 
authority to waive the corporation’s attorney-client privilege. 
To the extent that a trustee has that power, the statute poses 
no bar on his ability to obtain materials within that privilege. 
Indeed, a privilege that has been properly waived is not an 
“applicable” privilege for the purposes of § 542(e).

Moreover, rejecting respondents’ reading does not render 
the statute a nullity, as privileges of parties other than the 
corporation would still be “applicable” as against the trustee. 
For example, consistent with the statute, an attorney could 
invoke the personal attorney-client privilege of an individual 
manager.

The legislative history also makes clear that Congress 
did not intend to give the debtor’s directors the right to as-
sert the corporation’s attorney-client privilege against the 
trustee. Indeed, statements made by Members of Congress 
regarding the effect of § 542(e) “specifically deny any attempt 
to create an attorney-client privilege assertable on behalf of 
the debtor against the trustee.” In re 0. P. M. Leasing
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Services, Inc., 13 B. R. 54, 70 (SDNY 1981) (Weinfeld, J.), 
aff’d, 670 F. 2d 383 (CA2 1982); see also 4 Collier on Bank-
ruptcy 1i542.06 (15th ed. 1985). Rather, Congress intended 
that the courts deal with this problem:

“The extent to which the attorney client privilege is 
valid against the trustee is unclear under current law 
and is left to be determined by the courts on a case 
by case basis.” 124 Cong. Rec. 32400 (1978) (remarks 
of Rep. Edwards); id., at 33999 (remarks of Sen. 
DeConcini).

The “subject to any applicable privilege” language is thus 
merely an invitation for judicial determination of privilege 
questions.

In addition, the legislative history establishes that § 542(e) 
was intended to restrict, not expand, the ability of account-
ants and attorneys to withhold information from the trustee. 
Both the House and the Senate Reports state that § 542(e) “is 
a new provision that deprives accountants and attorneys of 
the leverage that they ha[d], . . . under State law lien provi-
sions, to receive payment in full ahead of other creditors 
when the information they hold is necessary to the adminis-
tration of the estate.” S. Rep. No. 95-989, p. 84 (1978); 
H. R. Rep. No. 95-595, pp. 369-370 (1977). It is therefore 
clear that § 542(e) was not intended to limit the trustee’s 
ability to obtain corporate information.

IV
In light of the lack of direct guidance from the Code, we 

turn to consider the roles played by the various actors of a 
corporation in bankruptcy to determine which is most analo-
gous to the role played by the management of a solvent cor-
poration. See Butner v. United States, 440 U. S. 48, 55 
(1979). Because the attorney-client privilege is controlled, 
outside of bankruptcy, by a corporation’s management, the 
actor whose duties most closely resemble those of manage-
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ment should control the privilege in bankruptcy, unless such 
a result interferes with policies underlying the bankruptcy 
laws.

A
The powers and duties of a bankruptcy trustee are exten-

sive. Upon the commencement of a case in bankruptcy, all 
corporate property passes to an estate represented by the 
trustee. 11 U. S. C. §§323, 541. The trustee is “account-
able for all property received,” §§704(2), 1106(a)(1), and has 
the duty to maximize the value of the estate, see § 704(1); In 
re Washington Group, Inc., 476 F. Supp. 246, 250 (MDNC 
1979), aff’d sub nom. Johnston v. Gilbert, 636 F. 2d 1213 
(CA4 1980), cert, denied, 452 U. S. 940 (1981). He is di-
rected to investigate the debtor’s financial affairs, §§ 704(4), 
1106(a)(3), and is empowered to sue officers, directors, and 
other insiders to recover, on behalf of the estate, fraudu-
lent or preferential transfers of the debtor’s property, 
§§ 547(b)(4)(B), 548. Subject to court approval, he may use, 
sell, or lease property of the estate. § 363(b).

Moreover, in reorganization, the trustee has the power 
to “operate the debtor’s business” unless the court orders 
otherwise. § 1108. Even in liquidation, the court “may 
authorize the trustee to operate the business” for a limited 
period of time. § 721. In the course of operating the debt-
or’s business, the trustee “may enter into transactions, 
including the sale or lease of property of the estate” without 
court approval. § 363(c)(1).

As even this brief and incomplete list should indicate, the 
Bankruptcy Code gives the trustee wide-ranging manage-
ment authority over the debtor. See 2 Collier on Bank-
ruptcy 51323.01 (15th ed. 1985). In contrast, the powers of 
the debtor’s directors are severely limited. Their role is to 
turn over the corporation’s property to the trustee and to 
provide certain information to the trustee and to the credi-
tors. §§521, 343. Congress contemplated that when a 
trustee is appointed, he assumes control of the business, and
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the debtor’s directors are “completely ousted.” See H. R. 
Rep. No. 95-595, pp. 220-221 (1977).6

In light of the Code’s allocation of responsibilities, it is 
clear that the trustee plays the role most closely analogous to 
that of a solvent corporation’s management. Given that the 
debtor’s directors retain virtually no management powers, 
they should not exercise the traditional management function 
of controlling the corporation’s attorney-client privilege, see 
supra, at 348, unless a contrary arrangement would be 
inconsistent with policies of the bankruptcy laws.

B
We find no federal interests that would be impaired by the 

trustee’s control of the corporation’s attorney-client privilege 
with respect to prebankruptcy communications. On the 
other hand, the rule suggested by respondents—that the 
debtor’s directors have this power—would frustrate an im-
portant goal of the bankruptcy laws. In seeking to maximize 
the value of the estate, the trustee must investigate the 
conduct of prior management to uncover and assert causes of 
action against the debtor’s officers and directors. See gener-
ally 11 U. S. C. §§704(4), 547, 548. It would often be 
extremely difficult to conduct this inquiry if the former man-
agement were allowed to control the corporation’s attorney- 
client privilege and therefore to control access to the cor-
poration’s legal files. To the extent that management 
had wrongfully diverted or appropriated corporate assets, it 
could use the privilege as a shield against the trustee’s efforts 
to identify those assets. The Code’s goal of uncovering 
insider fraud would be substantially defeated if the debtor’s 
directors were to retain the one management power that 
might effectively thwart an investigation into their own 

6 While this reference is to the role of a trustee in reorganization, noth-
ing in the Code or its legislative history suggests that the debtor’s direc-
tors enjoy substantially greater powers in liquidation.
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conduct. See generally In re Browy, 527 F. 2d 799, 802 
(CA7 1976) (per curiam).

Respondents contend that the trustee can adequately inves-
tigate fraud without controlling the corporation’s attorney- 
client privilege. They point out that the privilege does not 
shield the disclosure of communications relating to the plan-
ning or commission of ongoing fraud, crimes, and ordinary 
torts, see, e. g., Clark v. United States, 289 U. S. 1,15 (1933); 
Garnery. Wolfinbarger, 430 F. 2d 1093,1102-1103 (CA51970), 
cert, denied, 401 U. S. 974 (1971). Brief for Respondents 11. 
The problem, however, is making the threshold showing of 
fraud necessary to defeat the privilege. See Clark v. United 
States, supra, at 15. Without control over the privilege, the 
trustee might not be able to discover hidden assets or looting 
schemes, and therefore might not be able to make the neces-
sary showing.

In summary, we conclude that vesting in the trustee con-
trol of the corporation’s attorney-client privilege most closely 
comports with the allocation of the waiver power to manage-
ment outside of bankruptcy without in any way obstructing 
the careful design of the Bankruptcy Code.

V
Respondents do not seriously contest that the bankruptcy 

trustee exercises functions analogous to those exercised by 
management outside of bankruptcy, whereas the debtor’s 
directors exercise virtually no management functions at all. 
Neither do respondents seriously dispute that vesting control 
over the attorney-client privilege in the trustee will facilitate 
the recovery of misappropriated corporate assets.

Respondents argue, however, that the trustee should not 
obtain control over the privilege because, unlike the manage-
ment of a solvent corporation, the trustee’s primary loyalty 
goes not to shareholders but to creditors, who elect him and 
who often will be the only beneficiaries of his efforts. See 11 
U. S. C. §§702 (creditors elect trustee), 726(a) (shareholders
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are last to recover in bankruptcy). Thus, they contend, as 
a practical matter bankruptcy trustees represent only the 
creditors. Brief for Respondents 22.

We are unpersuaded by this argument. First, the fidu-
ciary duty of the trustee runs to shareholders as well as to 
creditors. See, e. g., In re Washington Group, Inc., 476 F. 
Supp., at 250; In re Ducker, 134 F. 43, 47 (CA6 1905).7 Sec-
ond, respondents do not explain why, out of all management 
powers, control over the attorney-client privilege should 
remain with those elected by the corporation’s shareholders. 
Perhaps most importantly, respondents’ position ignores the 
fact that bankruptcy causes fundamental changes in the na-
ture of corporate relationships. One of the painful facts 
of bankruptcy is that the interests of shareholders become 
subordinated to the interests of creditors. In cases in which 
it is clear that the estate is not large enough to cover any 
shareholder claims, the trustee’s exercise of the corporation’s 
attorney-client privilege will benefit only creditors, but there 
is nothing anomalous in this result; rather, it is in keeping 
with the hierarchy of interests created by the bankruptcy 
laws. See generally 11 U. S. C. § 726(a).

Respondents also ignore that if a debtor remains in pos-
session—that is, if a trustee is not appointed—the debtor’s 
directors bear essentially the same fiduciary obligation to 
creditors and shareholders as would the trustee for a debtor 
out of possession. Wolf v. Weinstein, 372 U. S. 633, 649- 
652 (1963). Indeed, the willingness of courts to leave debt-
ors in possession “is premised upon an assurance that the 
officers and managing employees can be depended upon to 
carry out the fiduciary responsibilities of a trustee.” Id., at 
651. Surely, then, the management of a debtor-in-possession

7 The propriety of the trustee’s waiver of the attorney-client privilege in 
a particular case can, of course, be challenged in the bankruptcy court on 
the ground that it violates the trustee’s fiduciary duties. Respondents, 
however, did not challenge the waiver on those grounds; rather, they 
asserted that the trustee never has the power to waive the privilege.
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would have to exercise control of the corporation’s attorney- 
client privilege consistently with this obligation to treat all 
parties, not merely the shareholders, fairly. By the same 
token, when a trustee is appointed, the privilege must be 
exercised in accordance with the trustee’s fiduciary duty to 
all interested parties.

To accept respondents’ position would lead to one of two 
outcomes: (1) a rule under which the management of a 
debtor-in-possession exercises control of the attorney-client 
privilege for the benefit only of shareholders but exercises all 
of its other functions for the benefit of both shareholders and 
creditors, or (2) a rule under which the attorney-client privi-
lege is exercised for the benefit of both creditors and share-
holders when the debtor remains in possession, but is exer-
cised for the benefit only of shareholders when a trustee is 
appointed. We find nothing in the bankruptcy laws that 
would suggest, much less compel, either of these implausible 
results.

VI
Respondents’ other arguments are similarly unpersuasive. 

First, respondents maintain that the result we reach today 
would also apply to individuals in bankruptcy, a result that 
respondents find “unpalatable.” Brief for Respondents 27. 
But our holding today has no bearing on the problem of indi-
vidual bankruptcy, which we have no reason to address in 
this case. As we have stated, a corporation, as an inanimate 
entity, must act through agents. See supra, at 348. When 
the corporation is solvent, the agent that controls the corpo-
rate attorney-client privilege is the corporation’s manage-
ment. Under our holding today, this power passes to the 
trustee because the trustee’s functions are more closely anal-
ogous to those of management outside of bankruptcy than are 
the functions of the debtor’s directors. An individual, in 
contrast, can act for himself; there is no “management” that 
controls a solvent individual’s attorney-client privilege. If 
control over that privilege passes to a trustee, it must be
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under some theory different from the one that we embrace in 
this case.

Second, respondents argue that giving the trustee control 
over the attorney-client privilege will have an undesirable 
chilling effect on attorney-client communications. According 
to respondents, corporate managers will be wary of speaking 
freely with corporate counsel if their communications might 
subsequently be disclosed due to bankruptcy. See Brief 
for Respondents 37-42; see also 722 F. 2d, at 343. But 
the chilling effect is no greater here than in the case of a 
solvent corporation, where individual officers and directors 
always run the risk that successor management might waive 
the corporation’s attorney-client privilege with respect to 
prior management’s communications with counsel. See 
supra, at 348-349.

Respondents also maintain that the result we reach dis-
criminates against insolvent corporations. According to 
respondents, to prevent the debtor’s directors from control-
ling the privilege amounts to “economic discrimination” 
given that directors, as representatives of the shareholders, 
control the privilege for solvent corporations. Brief for Re-
spondents 42; see also 722 F. 2d, at 342-343. Respondents’ 
argument misses the point that, by definition, corporations in 
bankruptcy are treated differently from solvent corporations. 
“Insolvency is a most important and material fact, not only 
with individuals but with corporations, and with the latter as 
with the former the mere fact of its existence may change 
radically and materially its rights and obligations.” McDon-
ald v. Williams, 174 U. S. 397, 404 (1899). Respondents do 
not explain why we should be particularly concerned about 
differential treatment in this context.

Finally, respondents maintain that upholding trustee waiv-
ers would create a disincentive for debtors to invoke the pro-
tections of bankruptcy and provide an incentive for creditors 
to file for involuntary bankruptcy. According to respond-
ents, “[i]njection of such considerations into bankruptcy 
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would skew the application of the bankruptcy laws in a man-
ner not contemplated by Congress.” Brief for Respondents 
43. The law creates numerous incentives, both for and 
against the filing of bankruptcy petitions. Respondents do 
not explain why our holding creates incentives that are in-
consistent with congressional intent, and we do not believe 
that it does.

VII
For the foregoing reasons, we hold that the trustee of 

a corporation in bankruptcy has the power to waive the 
corporation’s attorney-client privilege with respect to pre-
bankruptcy communications. We therefore conclude that 
Notz, in his capacity as trustee, properly waived CDCB’s 
privilege in this case. The judgment of the Court of Appeals 
for the Seventh Circuit is accordingly reversed.

It is so ordered.

Just ice  Powell  took no part in the consideration or 
decision of this case.
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The Education of the Handicapped Act requires participating state and 
local educational agencies to assure that handicapped children and their 
parents are guaranteed procedural safeguards with respect to the pro-
vision of free appropriate public education for such children. These 
procedures include the parents’ right to participate in the development 
of an “individualized education program” (IEP) for the child and to 
challenge in administrative and court proceedings a proposed IEP with 
which they disagree. With respect to judicial review, the Act in 20 
U. S. C. § 1415(e)(2) authorizes the reviewing court to “grant such relief 
as the court determines is appropriate.” Section 1415(e)(3) provides 
that during the pendency of any review proceedings, unless the state 
or local educational agency and the parents otherwise agree, “the child 
shall remain in the then current educational placement of such child.” 
Respondent father of a handicapped child rejected petitioner town’s 
proposed IEP for the 1979-1980 school year calling for placement of 
the child in a certain public school, and sought review by respondent 
Massachusetts Department of Education’s Bureau of Special Education 
Appeals (BSEA). Meanwhile, the father, at his own expense, enrolled 
the child in a state-approved private school for special education. The 
BSEA thereafter decided that the town’s proposed IEP was inappropri-
ate and that the private school was better suited for the child’s educa-
tional needs, and ordered the town to pay the child’s expenses at the 
private school for the 1979-1980 school year. The town then sought 
review in Federal District Court. Ultimately, after the town in the 
meantime had agreed to pay for the child’s private-school placement for 
the 1980-1981 school year but refused to reimburse the father for the 
1979-1980 school year as ordered by the BSEA, the court overturned the 
BSEA’s decision, holding that the appropriate 1979-1980 placement was 
the one proposed in the IEP and that the town was not responsible for 
the costs at the private school for the 1979-1980 through 1981-1982 
school years. The Court of Appeals, remanding, held that the father’s 
unilateral change of the child’s placement during the pendency of the
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administrative proceedings would not be a bar to reimbursement if such 
change were held to be appropriate.

Held:
1. The grant of authority to a reviewing court under § 1415(e)(2) in-

cludes the power to order school authorities to reimburse parents for 
their expenditures on private special education for a child if the court 
ultimately determines that such placement, rather than a proposed IEP, 
is proper under the Act. The ordinary meaning of the language in 
§ 1415(e)(2) directing the court to “grant such relief as [it] determines 
is appropriate” confers broad discretion on the court. To deny such 
reimbursement would mean that the child’s right to a free appropriate 
public education, the parents’ right to participate fully in developing a 
proper IEP, and all of the procedural safeguards of the Act would be less 
than complete. Pp. 369-371.

2. A parental violation of § 1415(e)(3) by changing the “then current 
educational placement” of their child during the pendency of proceedings 
to review a challenged proposed IEP does not constitute a waiver of the 
parents’ right to reimbursement for expenses of the private placement. 
Otherwise, the parents would be forced to leave the child in what may 
turn out to be an inappropriate educational placement or to obtain the 
appropriate placement only by sacrificing any claim for reimbursement. 
But if the courts ultimately determine that the proposed IEP was appro-
priate, the parents would be barred from obtaining reimbursement for 
any interim period in which their child’s placement violated § 1415(e)(3). 
Pp. 371-374.

736 F. 2d 773, affirmed.

Reh nq ui st , J., delivered the opinion for a unanimous Court.

David Berman argued the cause for petitioners. With 
him on the briefs was Jane Kenworthy Lewis.

Ellen L. Janos, Assistant Attorney General of Massachu-
setts, argued the cause for respondent Department of Educa-
tion of Massachusetts. With her on the brief were Francis 
X. Bellotti, Attorney General, Judith S. Yogman, Assistant 
Attorney General, and Kristen Reasoner Apgar. David W. 
Rosenberg argued the cause and filed a brief for respondent 
Panico.*

* Thomas A. Mela and Stanley J. Eichner filed a brief for Developmen-
tal Disabilities Law Center et al. as amici curiae urging affirmance.
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Justic e Rehnq uis t  delivered the opinion of the Court.
The Education of the Handicapped Act (Act), 84 Stat. 

175, as amended, 20 U. S. C. §1401 et seq., requires par-
ticipating state and local educational agencies “to assure 
that handicapped children and their parents or guardians are 
guaranteed procedural safeguards with respect to the pro-
vision of free appropriate public education” to such handi-
capped children. § 1415(a). These procedures include the 
right of the parents to participate in the development of an 
“individualized education program” (IEP) for the child and to 
challenge in administrative and court proceedings a proposed 
IEP with which they disagree. §§ 1401(19), 1415(b), (d), (e). 
Where as in the present case review of a contested IEP takes 
years to run its course—years critical to the child’s develop-
ment—important practical questions arise concerning interim 
placement of the child and financial responsibility for that 
placement. This case requires us to address some of those 
questions.

Michael Panico, the son of respondent Robert Panico, was 
a first grader in the public school system of petitioner Town 
of Burlington, Mass., when he began experiencing serious 
difficulties in school. It later became evident that he had 
“specific learning disabilities” and thus was “handicapped” 
within the meaning of the Act, 20 U. S. C. § 1401(1). This 
entitled him to receive at public expense specially designed 
instruction to meet his unique needs, as well as related 
transportation. §§ 1401(16), 1401(17). The negotiations and 
other proceedings between the Town and the Panicos, thus 
far spanning more than eight years, are too involved to relate 
in full detail; the following are the parts relevant to the issues 
on which we granted certiorari.

In the spring of 1979, Michael attended the third grade of 
the Memorial School, a public school in Burlington, Mass., 
under an IEP calling for individual tutoring by a reading spe-
cialist for one hour a day and individual and group counsel-
ling. Michael’s continued poor performance and the fact that 



362 OCTOBER TERM, 1984

Opinion of the Court 471 U. S.

Memorial School was not equipped to handle his needs led to 
much discussion between his parents and Town school offi-
cials about his difficulties and his future schooling. Appar-
ently the course of these discussions did not run smoothly; 
the upshot was that the Panicos and the Town agreed that 
Michael was generally of above average to superior intelli-
gence, but had special educational needs calling for a place-
ment in a school other than Memorial. They disagreed over 
the source and exact nature of Michael’s learning difficul-
ties, the Town believing the source to be emotional and the 
parents believing it to be neurological.

In late June, the Town presented the Panicos with a pro-
posed IEP for Michael for the 1979-1980 academic year. It 
called for placing Michael in a highly structured class of six 
children with special academic and social needs, located at 
another Town public school, the Pine Glen School. On July 
3, Michael’s father rejected the proposed IEP and sought 
review under § 1415(b)(2) by respondent Massachusetts De-
partment of Education’s Bureau of Special Education Appeals 
(BSEA). A hearing was initially scheduled for August 8, but 
was apparently postponed in favor of a mediation session on 
August 17. The mediation efforts proved unsuccessful.

Meanwhile the Panicos received the results of the latest 
expert evaluation of Michael by specialists at Massachusetts 
General Hospital, who opined that Michael’s “emotional diffi-
culties are secondary to a rather severe learning disorder 
characterized by perceptual difficulties” and recommended 
“a highly specialized setting for children with learning handi-
caps . . . such as the Carroll School,” a state-approved pri-
vate school for special education located in Lincoln, Mass. 
App. 26, 31. Believing that the Town’s proposed placement 
of Michael at the Pine Glen School was inappropriate in light 
of Michael’s needs, Mr. Panico enrolled Michael in the Carroll 
School in mid-August at his own expense, and Michael started 
there in September.
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The BSEA held several hearings during the fall of 1979, 
and in January 1980 the hearing officer decided that the 
Town’s proposed placement at the Pine Glen School was in-
appropriate and that the Carroll School was “the least re-
strictive adequate program within the record” for Michael’s 
educational needs. The hearing officer ordered the Town to 
pay for Michael’s tuition and transportation to the Carroll 
School for the 1979-1980 school year, including reimbursing 
the Panicos for their expenditures on these items for the 
school year to date.

The Town sought judicial review of the State’s adminis-
trative decision in the United States District Court for the 
District of Massachusetts pursuant to 20 U. S. C. § 1415(e)(2) 
and a parallel state statute, naming Mr. Panico and the State 
Department of Education as defendants. In November 
1980, the District Court granted summary judgment against 
the Town on the state-law claim under a “substantial evi-
dence” standard of review, entering a final judgment on this 
claim under Federal Rule of Civil Procedure 54(b). The 
court also set the federal claim for future trial. The Court 
of Appeals vacated the judgment on the state-law claim, hold-
ing that review under the state statute was pre-empted by 
§ 1415(e)(2), which establishes a “preponderance of the evi-
dence” standard of review and which permits the reviewing 
court to hear additional evidence. 655 F. 2d 428, 431-432 
(1981).

In the meantime, the Town had refused to comply with 
the BSEA order, the District Court had denied a stay of 
that order, and the Panicos and the State had moved for 
preliminary injunctive relief. The State also had threat-
ened outside of the judicial proceedings to freeze all of the 
Town’s special education assistance unless it complied with 
the BSEA order. Apparently in response to this threat, the 
Town agreed in February 1981 to pay for Michael’s Carroll 
School placement and related transportation for the 1980- 
1981 term, none of which had yet been paid, and to continue 
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paying for these expenses until the case was decided. But 
the Town persisted in refusing to reimburse Mr. Panico for 
the expenses of the 1979-1980 school year. When the Court 
of Appeals disposed of the state claim, it also held that under 
this status quo none of the parties could show irreparable 
injury and thus none was entitled to a preliminary injunction. 
The court reasoned that the Town had not shown that Mr. 
Panico would not be able to repay the tuition and related costs 
borne by the Town if he ultimately lost on the merits, and Mr. 
Panico had not shown that he would be irreparably harmed if 
not reimbursed immediately for past payments which might 
ultimately be determined to be the Town’s responsibility.

On remand, the District Court entered an extensive 
pretrial order on the Town’s federal claim. In denying 
the Town summary judgment, it ruled that 20 U. S. C. 
§ 1415(e)(3) did not bar reimbursement despite the Town’s 
insistence that the Panicos violated that provision by chang-
ing Michael’s placement to the Carroll School during the 
pendency of the administrative proceedings. The court rea-
soned that § 1415(e)(3) concerned the physical placement of 
the child and not the right to tuition reimbursement or to 
procedural review of a contested IEP. The court also dealt 
with the problem that no IEP had been developed for the 
1980-1981 or 1981-1982 school years. It held that its power 
under § 1415(e)(2) to grant “appropriate” relief upon review-
ing the contested IEP for the 1979-1980 school year included 
the power to grant relief for subsequent school years despite 
the lack of lEPs for those years. In this connection, how-
ever, the court interpreted the statute to place the burden of 
proof on the Town to upset the BSEA decision that the IEP 
was inappropriate for 1979-1980 and on the Panicos and the 
State to show that the relief for subsequent terms was 
appropriate.

After a 4-day trial, the District Court in August 1982 over-
turned the BSEA decision, holding that the appropriate 
1979-1980 placement for Michael was the one proposed by
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the Town in the IEP and that the parents had failed to show 
that this placement would not also have been appropriate for 
subsequent years. Accordingly, the court concluded that 
the Town was “not responsible for the cost of Michael’s 
education at the Carroll School for the academic years 1979- 
80 through 1981-82.”

In contesting the Town’s proposed form of judgment em-
bodying the court’s conclusion, Mr. Panico argued that, de-
spite finally losing on the merits of the IEP in August 1982, 
he should be reimbursed for his expenditures in 1979-1980, 
that the Town should finish paying for the recently completed 
1981-1982 term, and that he should not be required to re-
imburse the Town for its payments to date, apparently be-
cause the school terms in question fell within the pendency 
of the administrative and judicial review contemplated by 
§ 1415(e)(2). The case was transferred to another District 
Judge and consolidated with two other cases to resolve simi-
lar issues concerning the reimbursement for expenditures 
during the pendency of review proceedings.

In a decision on the consolidated cases, the court rejected 
Mr. Panico’s argument that the Carroll School was the “cur-
rent educational placement” during the pendency of the re-
view proceedings and thus that under § 1415(e)(3) the Town 
was obligated to maintain that placement. Doe v. Anrig, 
561 F. Supp. 121 (1983). The court reasoned that the 
Panicos’ unilateral action in placing Michael at the Carroll 
School without the Town’s consent could not “confer thereon 
the imprimatur of continued placement,” id., at 129, n. 5, 
even though strictly speaking there was no actual placement 
in effect during the summer of 1979 because all parties 
agreed Michael was finished with the Memorial School and 
the Town itself proposed in the IEP to transfer him to a new 
school in the fall.

The District Court next rejected an argument, apparently 
grounded at least in part on a state regulation, that the 
Panicos were entitled to rely on the BSE A decision upholding 
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their placement contrary to the IEP, regardless of whether 
that decision were ultimately reversed by a court. With 
respect to the payments made by the Town after the BSE A 
decision, under the State’s threat to cut off funding, the court 
criticized the State for resorting to extrajudicial pressure to 
enforce a decision subject to further review. Because this 
“was not a case where the town was legally obliged under 
section 1415(e)(3) to continue payments preserving the status 
quo,” the State’s coercion could not be viewed as “the basis 
for a final decision on liability,” and could only be “regarded 
as other than wrongful... on the assumption that the pay-
ments were to be returned if the order was ultimately re-
versed.” Id., at 130. The court entered a judgment order-
ing the Panicos to reimburse the Town for its payments for 
Michael’s Carroll placement and related transportation in 
1980-1981 and 1981-1982. The Panicos appealed.

In a broad opinion, most of which we do not review, the 
Court of Appeals for the First Circuit remanded the case a 
second time. 736 F. 2d 773 (1984). The court ruled, among 
other things, that the District Court erred in conducting 
a full trial de novo, that it gave insufficient weight to the 
BSEA findings, and that in other respects it did not properly 
evaluate the IEP. The court also considered several ques-
tions about the availability of reimbursement for interim 
placement. The Town argued that § 1415(e)(3) bars the 
Panicos from any reimbursement relief, even if on remand 
they were to prevail on the merits of the IEP, because of 
their unilateral change of Michael’s placement during the 
pendency of the § 1415(e)(2) proceedings. The court held 
that such unilateral parental change of placement would not 
be “a bar to reimbursement of the parents if their actions are 
held to be appropriate at final judgment.” Id., at 799. In 
dictum the court suggested, however, that a lack of parental 
consultation with the Town or “attempt to achieve a negoti-
ated compromise and agreement on a private placement,” as
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contemplated by the Act, “may be taken into account in a dis-
trict court’s computation of an award of equitable reimburse-
ment.” Ibid. To guide the District Court on remand, the 
court stated that “whether to order reimbursement, and at 
what amount, is a question determined by balancing the equi-
ties.” Id., at 801. The court also held that the Panicos’ 
reliance on the BSE A decision would estop the Town from 
obtaining reimbursement “for the period of reliance and re-
quires that where parents have paid the bill for the period, 
they must be reimbursed.” Ibid.

The Town filed a petition for a writ of certiorari in this 
Court challenging the decision of the Court of Appeals on 
numerous issues, including the scope of judicial review of 
the administrative decision and the relevance to the merits 
of an IEP of violations by local school authorities of the 
Act’s procedural requirements. We granted certiorari, 469 
U. S. 1071 (1984), only to consider the following two issues: 
whether the potential relief available under § 1415(e)(2) in-
cludes reimbursement to parents for private school tuition 
and related expenses, and whether § 1415(e)(3) bars such re-
imbursement to parents who reject a proposed IEP and place 
a child in a private school without the consent of local school 
authorities. We express no opinion on any of the many other 
views stated by the Court, of Appeals.

Congress stated the purpose of the Act in these words:
“to assure that all handicapped children have available to 
them ... a free appropriate public education which em-
phasizes special education and related services designed 
to meet their unique needs [and] to assure that the rights 
of handicapped children and their parents or guardians 
are protected.” 20 U. S. C. § 1400(c).

The Act defines a “free appropriate public education” to 
mean

“special education and related services which (A) have 
been provided at public expense, under public supervi-
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sion and direction, and without charge, (B) meet the 
standards of the State educational agency, (C) include an 
appropriate preschool, elementary, or secondary school 
education in the State involved, and (D) are provided in 
conformity with [an] individualized education program.” 
20 U. S. C. § 1401(18).

To accomplish this ambitious objective, the Act provides fed-
eral money to state and local educational agencies that under-
take to implement the substantive and procedural require-
ments of the Act. See Hendrick Hudson District Bd. of 
Education v. Rowley, 458 U. S. 176, 179-184 (1982).

The modus operandi of the Act is the already mentioned 
“individualized educational program.” The IEP is in brief 
a comprehensive statement of the educational needs of a 
handicapped child and the specially designed instruction and 
related services to be employed to meet those needs. § 1401 
(19). The IEP is to be developed jointly by a school offi-
cial qualified in special education, the child’s teacher, the 
parents or guardian, and, where appropriate, the child. In 
several places, the Act emphasizes the participation of the 
parents in developing the child’s educational program and as-
sessing its effectiveness. See §§ 1400(c), 1401(19), 1412(7), 
1415(b)(1)(A), (C), (D), (E), and 1415(b)(2); 34 CFR §300.345 
(1984).

Apparently recognizing that this cooperative approach 
would not always produce a consensus between the school 
officials and the parents, and that in any disputes the school 
officials would have a natural advantage, Congress incorpo-
rated an elaborate set of what it labeled “procedural safe-
guards” to insure the full participation of the parents and 
proper resolution of substantive disagreements. Section 
1415(b) entitles the parents “to examine all relevant records 
with respect to the identification, evaluation, and educational 
placement of the child,” to obtain an independent educational 
evaluation of the child, to notice of any decision to initiate or 
change the identification, evaluation, or educational placement
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of the child, and to present complaints with respect to any 
of the above. The parents are further entitled to “an im-
partial due process hearing,” which in the instant case was 
the BSEA hearing, to resolve their complaints.

The Act also provides for judicial review in state or federal 
court to “[a]ny party aggrieved by the findings and decision” 
made after the due process hearing. The Act confers on the 
reviewing court the following authority:

“[T]he court shall receive the records of the adminis-
trative proceedings, shall hear additional evidence at the 
request of a party, and, basing its decision on the pre-
ponderance of the evidence, shall grant such relief as the 
court determines is appropriate.” § 1415(e)(2).

The first question on which we granted certiorari requires us 
to decide whether this grant of authority includes the power 
to order school authorities to reimburse parents for their ex-
penditures on private special education for a child if the court 
ultimately determines that such placement, rather than a 
proposed IEP, is proper under the Act.

We conclude that the Act authorizes such reimbursement. 
The statute directs the court to “grant such relief as [it] 
determines is appropriate.” The ordinary meaning of these 
words confers broad discretion on the court. The type of 
relief is not further specified, except that it must be “appro-
priate.” Absent other reference, the only possible interpre-
tation is that the relief is to be “appropriate” in light of the 
purpose of the Act. As already noted, this is principally 
to provide handicapped children with “a free appropriate 
public education which emphasizes special education and re-
lated services designed to meet their unique needs.” The 
Act contemplates that such education will be provided where 
possible in regular public schools, with the child participating 
as much as possible in the same activities as nonhandicapped 
children, but the Act also provides for placement in private 
schools at public expense where this is not possible. See 
§1412(5); 34 CFR §§300.132, 300.227, 300.307(b), 300.347 
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(1984). In a case where a court determines that a private 
placement desired by the parents was proper under the Act 
and that an IEP calling for placement in a public school was 
inappropriate, it seems clear beyond cavil that “appropriate” 
relief would include a prospective injunction directing the 
school officials to develop and implement at public expense 
an IEP placing the child in a private school.

If the administrative and judicial review under the Act 
could be completed in a matter of weeks, rather than years, it 
would be difficult to imagine a case in which such prospective 
injunctive relief would not be sufficient. As this case so 
vividly demonstrates, however, the review process is pon-
derous. A final judicial decision on the merits of an IEP 
will in most instances come a year or more after the school 
term covered by that IEP has passed. In the meantime, the 
parents who disagree with the proposed IEP are faced with 
a choice: go along with the IEP to the detriment of their child 
if it turns out to be inappropriate or pay for what they con-
sider to be the appropriate placement. If they choose the lat-
ter course, which conscientious parents who have adequate 
means and who are reasonably confident of their assessment 
normally would, it would be an empty victory to have a court 
tell them several years later that they were right but that 
these expenditures could not in a proper case be reimbursed 
by the school officials. If that were the case, the child’s 
right to a free appropriate public education, the parents’ 
right to participate fully in developing a proper IEP, and 
all of the procedural safeguards would be less than complete. 
Because Congress undoubtedly did not intend this result, 
we are confident that by empowering the court to grant 
“appropriate” relief Congress meant to include retroactive 
reimbursement to parents as an available remedy in a proper 
case.

In this Court, the Town repeatedly characterizes reim-
bursement as “damages,” but that simply is not the case. 
Reimbursement merely requires the Town to belatedly pay
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expenses that it should have paid all along and would have 
borne in the first instance had it developed a proper IEP. 
Such a post hoc determination of financial responsibility was 
contemplated in the legislative history:

“If a parent contends that he or she has been forced, 
at that parent’s own expense, to seek private schooling 
for the child because an appropriate program does not 
exist within the local educational agency responsible for 
the child’s education and the local educational agency 
disagrees, that disagreement and the question of who re-
mains financially responsible is a matter to which the 
due process procedures established under [the predeces-
sor to § 1415] appl[y].” S. Rep. No. 94-168, p. 32 (1975) 
(emphasis added).

See 34 CFR § 300.403(b) (1984) (disagreements and ques-
tion of financial responsibility subject to the due process 
procedures).

Regardless of the availability of reimbursement as a form 
of relief in a proper case, the Town maintains that the 
Panicos have waived any right they otherwise might have 
to reimbursement because they violated § 1415(e)(3), which 
provides:

“During the pendency of any proceedings conducted pur-
suant to [§1415], unless the State or local educational 
agency and the parents or guardian otherwise agree, the 
child shall remain in the then current educational place-
ment of such child . . . .”

We need not resolve the academic question of what Michael’s 
“then current educational placement” was in the summer of 
1979, when both the Town and the parents had agreed that a 
new school was in order. For the purposes of our decision, 
we assume that the Pine Glen School, proposed in the IEP, 
was Michael’s current placement and, therefore, that the 
Panicos did “change” his placement after they had rejected 
the IEP and had set the administrative review in motion. In 
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so doing, the Panicos contravened the conditional command 
of § 1415(e)(3) that “the child shall remain in the then current 
educational placement.”

As an initial matter, we note that the section calls for agree-
ment by either the State or the local educational agency. 
The BSEA’s decision in favor of the Panicos and the Carroll 
School placement would seem to constitute agreement by the 
State to the change of placement. The decision was issued in 
January 1980, so from then on the Panicos were no longer in 
violation of § 1415(e)(3). This conclusion, however, does not 
entirely resolve the instant dispute because the Panicos are 
also seeking reimbursement for Michael’s expenses during the 
fall of 1979, prior to the State’s concurrence in the Carroll 
School placement.

We do not agree with the Town that a parental violation of 
§ 1415(e)(3) constitutes a waiver of reimbursement. The 
provision says nothing about financial responsibility, waiver, 
or parental right to reimbursement at the conclusion of judi-
cial proceedings. Moreover, if the provision is interpreted 
to cut off parental rights to reimbursement, the principal 
purpose of the Act will in many cases be defeated in the same 
way as if reimbursement were never available. As in this 
case, parents will often notice a child’s learning difficulties 
while the child is in a regular public school program. If the 
school officials disagree with the need for special education or 
the adequacy of the public school’s program to meet the 
child’s needs, it is unlikely they will agree to an interim 
private school placement while the review process runs its 
course. Thus, under the Town’s reading of § 1415(e)(3), the 
parents are forced to leave the child in what may turn out to 
be an inappropriate educational placement or to obtain the 
appropriate placement only by sacrificing any claim for re-
imbursement. The Act was intended to give handicapped 
children both an appropriate education and a free one; it 
should not be interpreted to defeat one or the other of those 
objectives.
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The legislative history supports this interpretation, favor-
ing a proper interim placement pending the resolution of 
disagreements over the IEP:

“The conferees are cognizant that an impartial due proc-
ess hearing may be required to assure that the rights of 
the child have been completely protected. We did feel, 
however, that the placement, or change of placement 
should not be unnecessarily delayed while long and 
tedious administrative appeals were being exhausted. 
Thus the conference adopted a flexible approach to try to 
meet the needs of both the child and the State.” 121 
Cong. Rec. 37412 (1975) (Sen. Stafford).

We think at least one purpose of § 1415(e)(3) was to prevent 
school officials from removing a child from the regular public 
school classroom over the parents’ objection pending comple-
tion of the review proceedings. As we observed in Rowley, 
458 U. S., at 192, the impetus for the Act came from two 
federal-court decisions, Pennsylvania Assn, for Retarded 
Children v. Commonwealth, 334 F. Supp. 1257 (ED Pa. 
1971), and 343 F. Supp. 279 (1972), and Mills v. Board of 
Education of District of Columbia, 348 F. Supp. 866 (DC 
1972), which arose from the efforts of parents of handicapped 
children to prevent the exclusion or expulsion of their chil-
dren from the public schools. Congress was concerned about 
the apparently widespread practice of relegating handicapped 
children to private institutions or warehousing them in spe-
cial classes. See § 1400(b)(4); 34 CFR § 300.347(a) (1984). 
We also note that § 1415(e)(3) is located in a section detailing 
procedural safeguards which are largely for the benefit of the 
parents and the child.

This is not to say that § 1415(e)(3) has no effect on parents. 
While we doubt that this provision would authorize a court to 
order parents to leave their child in a particular placement, 
we think it operates in such a way that parents who unilat-
erally change their child’s placement during the pendency of 
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review proceedings, without the consent of state or local 
school officials, do so at their own financial risk. If the 
courts ultimately determine that the IEP proposed by the 
school officials was appropriate, the parents would be barred 
from obtaining reimbursement for any interim period in which 
their child’s placement violated § 1415(e)(3). This conclusion 
is supported by the agency’s interpretation of the Act’s appli-
cation to private placements by the parents:

“(a) If a handicapped child has available a free ap-
propriate public education and the parents choose to 
place the child in a private school or facility, the public 
agency is not required by this part to pay for the child’s 
education at the private school or facility. . . .

“(b) Disagreements between a parent and a public 
agency regarding the availability of a program appropri-
ate for the child, and the question of financial respon-
sibility, are subject to the due process procedures under 
[§ 1415].” 34 CFR §300.403 (1984).

We thus resolve the questions on which we granted certio-
rari; because the case is here in an interlocutory posture, we 
do not consider the estoppel ruling below or the specific eq-
uitable factors identified by the Court of Appeals for granting 
relief. We do think that the court was correct in concluding 
that “such relief as the court determines is appropriate,” 
within the meaning of § 1415(e)(2), means that equitable con-
siderations are relevant in fashioning relief.

The judgment of the Court of Appeals is
Affirmed.



UNITED STATES v. MAINE 375

Supplemental Decree

UNITED STATES v. MAINE ET AL. (RHODE ISLAND 
an d  NEW YORK BOUNDARY CASE)

ON BILL OF COMPLAINT

No. 35, Orig. Decided March 17,1975—Decree entered October 6,1975— 
Supplemental decree entered June 15, 1981—Decided February 19, 1985— 

Supplemental decree entered April 29, 1985

Supplemental decree entered.
Opinion reported: 420 U. S. 515; decree reported: 423 U. S. 1; supplemen-

tal decree reported: 452 U. S. 429; opinion reported: 469 U. S. 504.

The Court having, by its decision of February 19, 1985, 
469 U. S. 504, overruled all exceptions to the Report of its 
Special Master herein, adopted the Master’s recommenda-
tions, and confirmed his Report:

SUPPLEMENTAL DECREE
It  Is  Order ed , Adju dge d , and  Decreed  As  Follo ws :
1. For the purposes of the Court’s Decree herein dated 

October 6, 1975, 423 U. S. 1 (defining the boundary line 
between the submerged lands of the United States and the 
submerged lands of the States bordering the Atlantic Ocean), 
the coastline of the States of Rhode Island and New York 
shall be determined on the basis that the whole of Long 
Island Sound and that portion of Block Island Sound lying 
west of a straight line between Montauk Point on Long Is-
land (at approximately 41°04'18" N, 71°51'24" W) and Watch 
Hill Point on the Rhode Island mainland (at approximately 
41°18'12.1" N, 71°51'33" W) constitute state inland waters;

2. The parties shall bear their own costs of these proceed-
ings and the actual expenses of the Special Master herein 
shall be borne half by the United States and half by Rhode 
Island and New York jointly;

3. The Court retains jurisdiction to entertain such further 
proceedings, enter such orders, and issue such writs as from
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time to time may be deemed necessary or advisable to ef-
fectuate and supplement the decree and the rights of the 
respective parties.
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ARKANSAS v. MISSISSIPPI

ON BILL OF COMPLAINT

No. 92, Orig. Final decree entered April 29, 1985

FINAL DECREE
The Report of the Special Master is received and ordered 

filed. The parties have presented a stipulation for entry of 
the proposed agreed decree. The Report of the Special Mas-
ter is adopted and a final decree is entered accordingly.

It  Is  Ordere d , Adj ud ged , and  Decreed  As  Follows :
1. The common boundary between the States of Arkansas 

and Mississippi in the Mississippi River is the thalweg, which 
is the middle of the main navigable channel followed as the 
principal course of downstream navigation. This judgment 
determines the geographical location of this boundary in the 
reach of the Mississippi River, as more particularly described 
hereinafter, separating portions of Lee County, Arkansas 
and Tunica County, Mississippi in the vicinity of Bordeaux 
Point and Whiskey Island/Bordeaux Island.

2. Establishment of the common Arkansas-Mississippi 
boundary in “old” Walnut Bend, looping Whiskey Island/ 
Bordeaux Island, originated with the Bordeaux Chute Cut-
off, which occurred in or about 1874 and was complete in or 
about 1883. The locus of that portion of the state boundary 
consisting of approximately the eastern one-half of “old” Wal-
nut Bend has been subsequently established by long acquies-
cence by the States of Arkansas and Mississippi in private 
boundary lines resulting from prior litigation and agreements 
among the owners of lands adjacent thereto. The locus of 
these private boundaries, which the States of Arkansas and 
Mississippi have adopted by acquiescence as also being the 
locus of the interstate boundary, is as shown on the map 
of Mr. W. H. Guyer, a true and correct copy of which is
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attached hereto as Exhibit “A”* and described by geodetic 
coordinates as Segment B, Points PA through PL, in the 
composite description set forth hereinafter. The remainder 
of the interstate boundary in approximately the western one- 
half of “old” Walnut Bend lies along the dead thalweg of the 
Mississippi River as it existed when the River’s flow ceased 
in this abandoned bendway subsequent to, and caused by, the 
Bordeaux Chute Cutoff. The locus of this portion of the in-
terstate boundary in “old” Walnut Bend is as shown in Ex-
hibit “B” and described as Segment B, Points Pm through 
Pbb in the composite description set forth hereinafter.

3. Establishment of the common Arkansas-Mississippi 
boundary along the southerly limit of Bordeaux Point origi-
nated with the Hardin Point Cutoff, constructed by the 
United States Army Corps of Engineers in 1942. In 1947, 
when the Mississippi River ceased to flow in this abandoned 
bendway (Fox Island Bend), the locus of the state boundary 
along the dead thalweg was determined by Mr. St. George 
Richardson, whose plat thereof has been accepted since that 
time by the States of Arkansas and Mississippi as correctly 
depicting this portion of the interstate boundary looping 
Bordeaux Point. A true and correct copy of the St. George 
Richardson survey is attached hereto as Exhibit “C” and 
described as Segment D in the composite description set 
forth hereinafter.

The common Arkansas-Mississippi boundary looping Bor-
deaux Point between Lee County, Arkansas and Tunica 
County, Mississippi, from the upper end of Mhoon Bend to 
the upper end of Fox Island Bend, exclusive of that portion 
of this boundary in “old” Walnut Bend looping Whiskey 
Island/Bordeaux Island, is depicted on Exhibit “D” and de-

*[Repor ter ’s  Note : It is not practicable to attach copies of Exhibits 
“A,” “B,” “C,” and “D” for purposes of publishing the decree in the United 
States Reports. True and correct copies of the Exhibits are on file in the 
Office of the Clerk. See also paragraph 6 of the decree.] 



ARKANSAS v. MISSISSIPPI 379

377 Final Decree

scribed as Segment A and Segments C and D in the compos-
ite description set forth hereinafter.

4. The common Arkansas-Mississippi state boundary loop-
ing Bordeaux Point between Lee County, Arkansas and Tu-
nica County, Mississippi, from the upper end of Mhoon Bend 
to the upper end of Fox Island Bend, as depicted on Exhibits 
“B” and “D” hereto, is described using geodetic coordinates 
as follows:

a. Segment  A
That portion of the Arkansas-Mississippi state boundary 
line being the line of the live thalweg of the Mississippi 
River, points Pl through P8 as depicted on the accompa-
nying map titled “Arkansas-Mississippi State Boundary 
in the Vicinity of Bordeaux Point,” and being more par-
ticularly described as follows:
Beginning at point Pl on the live thalweg of the Missis-
sippi River at Mhoon Bend, said point being at approxi-
mately River Mile 686.3, at longitude 90°28'00" west and 
at approximately latitude 34°43'36" north;
thence westerly, downriver, coincident with the River’s 
live thalweg (Arkansas being on the right and Mis-
sissippi being on the left) the following approximate 
courses:
Commencing at point Pl,
thence westerly to point P2 at latitude 34°43'26" north, 
longitude 90°28'30" west,
thence westerly to point P3 at latitude 34°43'20" north, 
longitude 90°29'00" west,
thence westerly to point P4 at latitude 34°43'17" north, 
longitude 90°29'30" west,
thence westerly to point P5 at latitude 34°43'18" north, 
longitude 90°30'00" west,
thence westerly to point P6 at latitude 34°43'25" north, 
longitude 90°30'30” west,
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thence westerly to point P7 at latitude 34°43'38" north, 
longitude 90°3r00" west,
thence westerly to point P8 at latitude 34°43'53" north, 
longitude 90°31'27" west,
Said point P8 being at the easternmost intersection of 
the River’s live thalweg with the fixed thalweg of the 
abandoned Old Walnut Bend Channel which resulted 
from the 1874 Bordeaux Chute Cutoff.

b. Segment  B
That portion of the Arkansas-Mississippi state boundary 
being the boundary line as surveyed and marked in Octo-
ber, 1974 and November, 1975 by W. H. Guyer, which 
plat of survey is recorded at Plat Book 1, Page 183, Lee 
County, Arkansas land records; and at Plat Book 2, Page 
25, Tunica County, Mississippi land records; AND said 
state boundary being the line of the 1883 fixed thalweg 
line in the sector of the Old Walnut Bend Channel that 
was abandoned after the avulsive Bordeaux Chute Cut-
off; being Points A through L (the W. H. Guyer survey) 
and Points Pm through Pbb (the fixed thalweg line) as 
depicted on the accompanying map titled “Arkansas- 
Mississippi State Boundary in the Vicinity of Whiskey 
Island and Bordeaux Island” and being more particularly 
described as follows:
Beginning at said point P8 at the intersection of the 
River’s live thalweg with a line bearing geodetic South 
35°50' West from the southern terminus of the said 
W. H. Guyer survey line;
thence North 35°50' East to point A at the southern 
terminus of the said W. H. Guyer survey line at ap-
proximately latitude 34°44'20" north, and approximately 
90°3r03" west;
thence northerly coincident with the said W. H. Guyer 
survey line the following courses:
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Commencing at point A,
thence northeasterly to point B of the W. H. Guyer sur-
vey at latitude 34°44'40" north, longitude 90°30'46" 
west,
thence northeasterly to point C of the W. H. Guyer sur-
vey at latitude 34°44'52" north, longitude 90°30'35" 
west,
thence northeasterly to point D of the W. H. Guyer sur-
vey at latitude 34°45'04" north, longitude 90°30'17" 
west,
thence northeasterly to point E of the W. H. Guyer sur-
vey at latitude 34°45'16" north, longitude 90°29'57" 
west,
thence northeasterly to point F of the W. H. Guyer sur-
vey at latitude 34°45'27" north, longitude 90°29'39” 
west,
thence northerly to point G of the W. H. Guyer sur-
vey at latitude 34°45'53" north, longitude 90°29'33" 
west,
thence northerly to point H of the W. H. Guyer sur-
vey at latitude 34°46'21" north, longitude 90°29'34" 
west,
thence northwesterly to point I of the W. H. Guyer sur-
vey at latitude 34°47'00" north, longitude 90°30'H" 
west,
thence northwesterly to point J of the W. H. Guyer sur-
vey at latitude 34°47'16" north, longitude 90°30'30" 
west,
thence northwesterly to point K of the W. H. Guyer sur-
vey at latitude 34°47'24" north, longitude 90°30'41" 
west,
thence northerly to point L of the W. H. Guyer survey at 
latitude 34°47'52" north, longitude 90°30'40" west, 
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thence continuing north to the fixed thalweg line in the 
sector of the Old Walnut Bend Channel at point Pm at 
latitude 34°47'54" north, longitude 90°30'40" west, 
thence westerly and southerly along the fixed thalweg 
line in the sector of the Old Walnut Bend Channel the 
following courses: 
Commencing at point Pm,
thence westerly to point Pn at latitude 34°48'00" north, 
longitude 90°30'50" west,
thence westerly to point Po at latitude 34°48'03" north, 
longitude 90°31'00" west,
thence westerly to point Pp at latitude 34°48'07" north, 
longitude 90°31'16" west,
thence westerly to point Pq at latitude 34°48'06" north, 
longitude 90°31'35" west,
thence westerly to point Pr at latitude 34°48'00" north, 
longitude 90°32'00" west,
thence southwesterly to point Ps at latitude 34°47'45" 
north, longitude 90°32'27" west,
thence southwesterly to point Pt at latitude 34°47'30" 
north, longitude 90°32'39" west,
thence southwesterly to point Pu at latitude 34°47'15" 
north, longitude 90°32'46" west,
thence southwesterly to point Pv at latitude 34°47'00" 
north, longitude 90°32'52" west,
thence southeasterly to point Pw at latitude 34°46'30" 
north, longitude 90°32'47" west,
thence southeasterly to point Px at latitude 34°46'15" 
north, longitude 90°32'43" west,
thence southeasterly to point Py at latitude 34°46'00" 
north, longitude 90°32'37" west,
thence southeasterly to point Pz at latitude 34°45'30" 
north, longitude 90°32'26" west,
thence southeasterly to point Paa at latitude 34°45'19" 
north, longitude 90°32'22" west,
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thence southwesterly to point Pbb at latitude 34°45'02" 
north, longitude 90°32'28" west,
thence continuing southwesterly along course Paa to Pbb 
extended to point P9 at approximately latitude 34°44'20" 
north, longitude 90°32'44" west.
Said point P9 being the westernmost intersection of the 
River’s live thalweg with the fixed thalweg of the aban-
doned Old Walnut Bend Channel.

c. Segment  C
That portion of the Arkansas-Mississippi state boundary 
being the line of the live thalweg of the Mississippi River, 
points P9 through P18, as depicted on the accompanying 
map titled “Arkansas-Mississippi State Boundary in the 
Vicinity of Bordeaux Point,” and being more particularly 
described as follows:
Beginning at point P9 which is the westernmost intersec-
tion of the River’s live thalweg with the dead thalweg of 
the abandoned, truncated portion of Old Walnut Bend 
Channel resulting from the 1874 Bordeaux Chute Cutoff, 
said point being at approximately River Mile 681.5, ap-
proximately latitude 34°44'20" north, and approximately 
longitude 90°32'44" west;
thence westerly and southerly downriver, coincident 
with the River’s live thalweg (Arkansas being on the 
right and Mississippi on the left) the following approxi-
mate courses:
Commencing at point P9,
thence westerly to point PIO at latitude 34°44'23" north, 
longitude 90°33'00" west,
thence westerly to point Pll at latitude 34°44'21" north, 
longitude 90°33'30" west,
thence westerly to point P12 at latitude 34°44'16" north, 
longitude 90°33'49" west,
thence southerly to point P13 at latitude 34°44'06” 
north, longitude 90°34'00" west,
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thence southerly to point P14 at latitude 34°44'00" 
north, longitude 90°34'04" west,
thence southerly to point P15 at latitude 34°43'30" 
north, longitude 90°34'07" west,
thence southerly to point P16 at latitude 34°43'17" 
north, longitude 90°34'07" west,
thence southerly to point Pl7 at latitude 34°43'00" 
north, longitude 90°34'15" west,
thence southerly to point P18 at latitude 34°42'46" 
north, longitude 90°34'19" west,
Said point P18 being the intersection of the River’s 
live thalweg with a line bearing geodetic North 82°41' 
West from the western terminus of the said St. George 
Richardson survey line.

d. Segment  D
That portion of the Arkansas-Mississippi state boundary 
principally, being the 1947 survey line of St. George 
Richardson, points P18 through P32 as depicted on the 
accompanying map titled “Arkansas-Mississippi State 
Boundary in the Vicinity of Bordeaux Point,” and being 
more particularly described as follows:
Beginning at point P18 at the intersection of the River’s 
live thalweg with a line bearing geodetic North 82°41' 
West from the western terminus of the said St. George 
Richardson survey line, 
thence geodetic South 82°41' East to point P19, at longi-
tude 90°34'00" west,
thence continuing geodetic South 82°41' East to the said 
western terminus, being point P20, at latitude 34°42'39" 
north, longitude 90°33'34" west,
thence easterly coincident with the said St. George 
Richardson survey line the following courses:
Commencing at point P20,
thence easterly to point P21 at latitude 34°42'30" north, 
longitude 90°33'24" west,
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thence easterly to point P22 at latitude 34°42'14" north, 
longitude 90°33'00" west,
thence easterly to point P23 at latitude 34°42'00" north, 
longitude 90°32'33" west,
thence easterly to point P24 at latitude 34°41'55" north, 
longitude 90°32'22" west,
thence easterly to point P25 at latitude 34°41'47" north, 
longitude 90°32'00" west,
thence easterly to point P26 at latitude 34O41'44” north, 
longitude 90°31'42" west,
thence easterly to point P27 at latitude 34°41'44" north, 
longitude 90°31'00" west,
thence easterly to point P28 at latitude 34°42'00" north, 
longitude 90°30'00" west,
thence easterly to point P29 at latitude 34°42'15” north, 
longitude 90°29'00" west,
thence easterly to point P30 at latitude 34°42'19" north, 
longitude 90°28'27" west,
thence easterly to point P31 at latitude 34°42'08" north, 
longitude 90°28'08" west,
thence easterly to point P32 at latitude 34°42'00" north, 
longitude 90°28'00" west.

5. All lands now lying on the Arkansas side of the bound-
ary line described hereinabove are wholly within, and a part 
of, the State of Arkansas. All lands now lying on the Missis-
sippi side of the boundary line described hereinabove are 
wholly within, and a part of, the State of Mississippi.

6. Certified copies of Exhibits A, B, C, and D in full size 
are to be filed upon entry of this decree with the Custodian of 
Official Land Records, in Lee County, Arkansas and Tunica 
County, Mississippi by representatives of the Attorneys 
General of the States of Arkansas and Mississippi.
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CALIFORNIA v. CARNEY

CERTIORARI TO THE SUPREME COURT OF CALIFORNIA

No. 83-859. Argued October 30, 1984—Decided May 13, 1985

A Drug Enforcement Administration (DEA) agent, who had information 
that respondent’s mobile motor home was being used to exchange mari-
huana for sex, watched respondent approach a youth who accompanied 
respondent to the motor home, which was parked in a lot in downtown 
San Diego. The agent and other agents then kept the vehicle under 
surveillance, and stopped the youth after he left the vehicle. He told 
them that he had received marihuana in return for allowing respondent 
sexual contacts. At the agents’ request, the youth returned to the 
motor home and knocked on the door; respondent stepped out. Without 
a warrant or consent, one agent then entered the motor home and ob-
served marihuana. A subsequent search of the motor home at the police 
station revealed additional marihuana, and respondent was charged with 
possession of marihuana for sale. After his motion to suppress the evi-
dence discovered in the motor home was denied, respondent was con-
victed in California Superior Court on a plea of nolo contendere. The 
California Court of Appeal affirmed. The California Supreme Court 
reversed, holding that the search of the motor home was unreasonable 
and that the motor vehicle exception to the warrant requirement of the 
Fourth Amendment did not apply, because expectations of privacy in 
a motor home are more like those in a dwelling than in an automobile.

Held: The warrantless search of respondent’s motor home did not violate 
the Fourth Amendment. Pp. 390-395.

(a) When a vehicle is being used on the highways or is capable of such 
use and is found stationary in a place not regularly used for residential 
purposes, the two justifications for the vehicle exception come into play. 
First, the vehicle is readily mobile, and, second, there is a reduced 
expectation of privacy stemming from the pervasive regulation of vehi-
cles capable of traveling on highways. Here, while respondent’s vehicle 
possessed some attributes of a home, it clearly falls within the vehicle 
exception. To distinguish between respondent’s motor home and an or-
dinary sedan for purposes of the vehicle exception would require that the 
exception be applied depending on the size of the vehicle and the quality 
of its appointments. Moreover, to fail to apply the exception to vehicles 
such as a motor home would ignore the fact that a motor home lends 
itself easily to use as an instrument of illicit drug traffic or other illegal 
activity. Pp. 390-394.
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(b) The search in question was .not unreasonable. It was one that a 
magistrate could have authorized if presented with the facts. The DEA 
agents, based on uncontradicted evidence that respondent was distribut-
ing a controlled substance from the vehicle, had abundant probable cause 
to enter and search the vehicle. Pp. 394-395.

34 Cal. 3d 597, 668 P. 2d 807, reversed and remanded.

Bur ge r , C. J., delivered the opinion of the Court, in which Whi te , 
Blac kmu n , Powe ll , Reh nq ui st , and O’Con no r , JJ., joined. Ste -
ve ns , J., filed a dissenting opinion, in which Bre nna n  and Marsh all , 
JJ., joined, post, p. 395.

Louis R. Hanoian, Deputy Attorney General of California, 
argued the cause for petitioner. With him on the briefs were 
John K. Van de Kamp, Attorney General, Steve White, Chief 
Assistant Attorney General, and Michael D. Wellington and 
John W. Carney, Deputy Attorneys General.

Thomas F. Homann argued the cause for respondent. 
With him on the brief was A. Dale Manicom*

Chief  Justic e Burge r  delivered the opinion of the 
Court.

We granted certiorari to decide whether law enforcement 
agents violated the Fourth Amendment when they conducted 
a warrantless search, based on probable cause, of a fully 
mobile “motor home” located in a public place.

I
On May 31, 1979, Drug Enforcement Agency Agent 

Robert Williams watched respondent, Charles Carney, ap-

*Briefs of amici curiae urging reversal were filed for the United States 
by Solicitor General Lee, Assistant Attorney General Trott, Deputy Solici-
tor General Frey, Alan I. Horowitz, and Kathleen A. Felton; and for the 
State of Minnesota et al. by Hubert H. Humphrey III, Attorney General of 
Minnesota, and Thomas F. Catania, Jr., and Paul R. Kempainen, Special 
Assistant Attorneys General, Jim Smith, Attorney General of Florida, 
Tany S. Hong, Attorney General of Hawaii, and Michael A. Lilly, First 
Deputy Attorney General.

Frank 0. Bell, Jr., and George L. Schraer filed a brief for the California 
State Public Defender as amicus curiae urging affirmance.
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proach a youth in downtown San Diego. The youth ac-
companied Carney to a Dodge Mini Motor Home parked in a 
nearby lot. Carney and the youth closed the window shades 
in the motor home, including one across the front window. 
Agent Williams had previously received uncorroborated in-
formation that the same motor home was used by another 
person who was exchanging marihuana for sex. Williams, 
with assistance from other agents, kept the motor home 
under surveillance for the entire one and one-quarter hours 
that Carney and the youth remained inside. When the 
youth left the motor home, the agents followed and stopped 
him. The youth told the agents that he had received mari-
huana in return for allowing Carney sexual contacts.

At the agents’ request, the youth returned to the motor 
home and knocked on its door; Carney stepped out. The 
agents identified themselves as law enforcement officers. 
Without a warrant or consent, one agent entered the motor 
home and observed marihuana, plastic bags, and a scale of 
the kind used in weighing drugs on a table. Agent Williams 
took Carney into custody and took possession of the motor 
home. A subsequent search of the motor home at the police 
station revealed additional marihuana in the cupboards and 
refrigerator.

Respondent was charged with possession of marihuana for 
sale. At a preliminary hearing, he moved to suppress the 
evidence discovered in the motor home. The Magistrate 
denied the motion, upholding the initial search as a justifiable 
search for other persons, and the subsequent search as a 
routine inventory search.

Respondent renewed his suppression motion in the Supe-
rior Court. The Superior Court also rejected the claim, 
holding that there was probable cause to arrest respondent, 
that the search of the motor home was authorized under the 
automobile exception to the Fourth Amendment’s warrant 
requirement, and that the motor home itself could be seized 
without a warrant as an instrumentality of the crime. Re-
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spondent then pleaded nolo contendere to the charges against 
him, and was placed on probation for three years.

Respondent appealed from the order placing him on pro-
bation. The California Court of Appeal affirmed, reasoning 
that the vehicle exception applied to respondent’s motor home. 
117 Cal. App. 3d 36, 172 Cal. Rptr. 430 (1981).

The California Supreme Court reversed the conviction. 
34 Cal. 3d 597, 668 P. 2d 807 (1983). The Supreme Court did 
not disagree with the conclusion of the trial court that the 
agents had probable cause to arrest respondent and to be-
lieve that the vehicle contained evidence of a crime; however, 
the court held that the search was unreasonable because no 
warrant was obtained, rejecting the State’s argument that 
the vehicle exception to the warrant requirement should 
apply.1 That court reached its decision by concluding that 
the mobility of a vehicle “is no longer the prime justification 
for the automobile exception; rather, ‘the answer lies in the 
diminished expectation of privacy which surrounds the auto-
mobile.’” Id., at 605, 668 P. 2d, at 811. The California 
Supreme Court held that the expectations of privacy in a 
motor home are more like those in a dwelling than in an auto-
mobile because the primary function of motor homes is not 
to provide transportation but to “provide the occupant with 
living quarters.” Id., at 606, 668 P. 2d, at 812.

We granted certiorari, 465 U. S. 1098 (1984). We 
reverse.

1 Respondent contends that the state-court decision rests on an adequate 
and independent state ground, because the opinion refers to the State as 
well as the Federal Constitution. Respondent’s argument is clearly fore-
closed by our opinion in Michigan v. Long, 463 U. S. 1032, 1040-1041 
(1983), in which we held, “when... a state court decision fairly appears to 
rest primarily on federal law, or to be interwoven with the federal law, and 
when the adequacy and independence of any possible state law ground is 
not clear from the face of the opinion, we will accept as the most reasonable 
explanation that the state court decided the case the way it did because it 
believed that federal law required it to do so.” We read the opinion as 
resting on federal law.
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II
The Fourth Amendment protects the “right of the people 

to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures.” This funda-
mental right is preserved by a requirement that searches be 
conducted pursuant to a warrant issued by an independent 
judicial officer. There are, of course, exceptions to the gen-
eral rule that a warrant must be secured before a search is 
undertaken; one is the so-called “automobile exception” at 
issue in this case. This exception to the warrant require-
ment was first set forth by the Court 60 years ago in Carroll 
v. United States, 267 U. S. 132 (1925). There, the Court 
recognized that the privacy interests in an automobile are 
constitutionally protected; however, it held that the ready 
mobility of the automobile justifies a lesser degree of protec-
tion of those interests. The Court rested this exception on 
a long-recognized distinction between stationary structures 
and vehicles:

“[T]he guaranty of freedom from unreasonable searches 
and seizures by the Fourth Amendment has been con-
strued, practically since the beginning of Government, 
as recognizing a necessary difference between a search 
of a store, dwelling house or other structure in respect of 
which a proper official warrant readily may be obtained, 
and a search of a ship, motor boat, wagon or automobile, 
for contraband goods, where it is not practicable to se-
cure a warrant because the vehicle can be quickly moved 
out of the locality or jurisdiction in which the warrant 
must be sought.” Id., at 153 (emphasis added).

The capacity to be “quickly moved” was clearly the basis 
of the holding in Carroll, and our cases have consistently 
recognized ready mobility as one of the principal bases of 
the automobile exception. See, e. g., Cooper v. California, 
386 U. S. 58, 59 (1967); Chambers v. Maroney, 399 U. S. 42, 
52 (1970); Cady v. Dombrowski, 413 U. S. 433, 442 (1973);
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Cardwell v. Lewis, 417 U. S, 583, 588 (1974); South Dakota 
v. Opperman, 428 U. S. 364, 367 (1976). In Chambers, for 
example, commenting on the rationale for the vehicle excep-
tion, we noted that “the opportunity to search is fleeting 
since a car is readily movable.” 399 U. S., at 51. More 
recently, in United States v. Ross, 456 U. S. 798, 806 (1982), 
we once again emphasized that “an immediate intrusion is 
necessary” because of “the nature of an automobile in tran-
sit... .” The mobility of automobiles, we have observed, 
“creates circumstances of such exigency that, as a practical 
necessity, rigorous enforcement of the warrant requirement 
is impossible.” South Dakota v. Opperman, supra, at 367.

However, although ready mobility alone was perhaps the 
original justification for the vehicle exception, our later cases 
have made clear that ready mobility is not the only basis for 
the exception. The reasons for the vehicle exception, we 
have said, are twofold. 428 U. S., at 367. “Besides the ele-
ment of mobility, less rigorous warrant requirements govern 
because the expectation of privacy with respect to one’s auto-
mobile is significantly less than that relating to one’s home or 
office.” Ibid.

Even in cases where an automobile was not immediately 
mobile, the lesser expectation of privacy resulting from its 
use as a readily mobile vehicle justified application of the ve-
hicular exception. See, e. g., Cady v. Dombrowski, supra. 
In some cases, the configuration of the vehicle contributed to 
the lower expectations of privacy; for example, we held in 
Cardwell v. Lewis, supra, at 590, that, because the passen-
ger compartment of a standard automobile is relatively open 
to plain view, there are lesser expectations of privacy. But 
even when enclosed “repository” areas have been involved, 
we have concluded that the lesser expectations of privacy 
warrant application of the exception. We have applied the 
exception in the context of a locked car trunk, Cady v. 
Dombrowski, supra, a sealed package in a car trunk, Ross, 
supra, a closed compartment under the dashboard, Cham-
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bers v. Maroney, supra, the interior of a vehicle’s uphol-
stery, Carroll, supra, or sealed packages inside a covered 
pickup truck, United States v. Johns, 469 U. S. 478 (1985).

These reduced expectations of privacy derive not from the 
fact that the area to be searched is in plain view, but from the 
pervasive regulation of vehicles capable of traveling on the 
public highways. Cady v. Dombrowski, supra, at 440-441. 
As we explained in South Dakota v. Opperman, an inventory 
search case:

“Automobiles, unlike homes, are subjected to pervasive 
and continuing governmental regulation and controls, in-
cluding periodic inspection and licensing requirements. 
As an everyday occurrence, police stop and examine 
vehicles when license plates or inspection stickers have 
expired, or if other violations, such as exhaust fumes 
or excessive noise, are noted, or if headlights or other 
safety equipment are not in proper working order.” 428 
U. S., at 368.

The public is fully aware that it is accorded less privacy in 
its automobiles because of this compelling governmental need 
for regulation. Historically, “individuals always [have] been 
on notice that movable vessels may be stopped and searched 
on facts giving rise to probable cause that the vehicle con-
tains contraband, without the protection afforded by a magis-
trate’s prior evaluation of those facts.” Ross, supra, at 806, 
n. 8. In short, the pervasive schemes of regulation, which 
necessarily lead to reduced expectations of privacy, and the 
exigencies attendant to ready mobility justify searches with-
out prior recourse to the authority of a magistrate so long as 
the overriding standard of probable cause is met.

When a vehicle is being used on the highways, or if it is 
readily capable of such use and is found stationary in a place 
not regularly used for residential purposes—temporary or 
otherwise—the two justifications for the vehicle exception 
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come into play.2 First, the vehicle is obviously readily mo-
bile by the turn of an ignition key, if not actually moving. 
Second, there is a reduced expectation of privacy stemming 
from its use as a licensed motor vehicle subject to a range of 
police regulation inapplicable to a fixed dwelling. At least 
in these circumstances, the overriding societal interests in 
effective law enforcement justify an immediate search before 
the vehicle and its occupants become unavailable.

While it is true that respondent’s vehicle possessed some, 
if not many of the attributes of a home, it is equally clear that 
the vehicle falls clearly within the scope of the exception laid 
down in Carroll and applied in succeeding cases. Like the 
automobile in Carroll, respondent’s motor home was readily 
mobile. Absent the prompt search and seizure, it could 
readily have been moved beyond the reach of the police. 
Furthermore, the vehicle was licensed to “operate on public 
streets; [was] serviced in public places;. . . and [was] subject 
to extensive regulation and inspection.” Rakas v. Illinois, 
439 U. S. 128, 154, n. 2 (1978) (Powell , J., concurring). 
And the vehicle was so situated that an objective observer 
would conclude that it was being used not as a residence, but 
as a vehicle.

Respondent urges us to distinguish his vehicle from other 
vehicles within the exception because it was capable of func-
tioning as a home. In our increasingly mobile society, many 
vehicles used for transportation can be and are being used 
not only for transportation but for shelter, i. e., as a “home” 
or “residence.” To distinguish between respondent’s motor 
home and an ordinary sedan for purposes of the vehicle ex-
ception would require that we apply the exception depending 
upon the size of the vehicle and the quality of its appoint-
ments. Moreover, to fail to apply the exception to vehicles 

2 With few exceptions, the courts have not hesitated to apply the vehicle 
exception to vehicles other than automobiles. See, e. g., United States v. 
Rollins, 699 F. 2d 530 (CA11) (airplane), cert, denied, 464 U. S. 933 (1983).



394 OCTOBER TERM, 1984

Opinion of the Court 471 U. S.

such as a motor home ignores the fact that a motor home 
lends itself easily to use as an instrument of illicit drug traffic 
and other illegal activity. In United States v. Ross, 456 
U. S., at 822, we declined to distinguish between “worthy” 
and “unworthy” containers, noting that “the central purpose 
of the Fourth Amendment forecloses such a distinction.” We 
decline today to distinguish between “worthy” and “unworthy” 
vehicles which are either on the public roads and highways, or 
situated such that it is reasonable to conclude that the vehicle is 
not being used as a residence.

Our application of the vehicle exception has never turned on 
the other uses to which a vehicle might be put. The exception 
has historically turned on the ready mobility of the vehicle, and 
on the presence of the vehicle in a setting that objectively indi-
cates that the vehicle is being used for transportation.3 These 
two requirements for application of the exception ensure that 
law enforcement officials are not unnecessarily hamstrung in 
their efforts to detect and prosecute criminal activity, and 
that the legitimate privacy interests of the public are pro-
tected. Applying the vehicle exception in these circumstances 
allows the essential purposes served by the exception to be 
fulfilled, while assuring that the exception will acknowledge 
legitimate privacy interests.

Ill
The question remains whether, apart from the lack of a war-

rant , this search was unreasonable. Under the vehicle excep-
tion to the warrant requirement, “[o]nly the prior approval of 
the magistrate is waived; the search otherwise [must be such] 
as the magistrate could authorize.” Ross, supra, at 823.

3 We need not pass on the application of the vehicle exception to a motor 
home that is situated in a way or place that objectively indicates that it is 
being used as a residence. Among the factors that might be relevant in 
determining whether a warrant would be required in such a circumstance 
is its location, whether the vehicle is readily mobile or instead, for instance, 
elevated on blocks, whether the vehicle is licensed, whether it is connected 
to utilities, and whether it has convenient access to a public road.
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This search was not unreasonable; it was plainly one that 
the magistrate could authorize if presented with these facts. 
The DEA agents had fresh, direct, uncontradicted evidence 
that the respondent was distributing a controlled substance 
from the vehicle, apart from evidence of other possible of-
fenses. The agents thus had abundant probable cause to 
enter and search the vehicle for evidence of a crime notwith-
standing its possible use as a dwelling place.

The judgment of the California Supreme Court is reversed, 
and the case is remanded for further proceedings not incon-
sistent with this opinion.

It is so ordered.

Justic e Steve ns , with whom Justic e Brenn an  and 
Justic e  Mar sha ll  join, dissenting.

The character of “the place to be searched”1 plays an im-
portant role in Fourth Amendment analysis. In this case, 
police officers searched a Dodge/Midas Mini Motor Home. 
The California Supreme Court correctly characterized this 
vehicle as a “hybrid” which combines “the mobility attribute 
of an automobile . . . with most of the privacy characteristics 
of a house.”1 2

The hybrid character of the motor home places it at the 
crossroads between the privacy interests that generally for-
bid warrantless invasions of the home, Payton v. New York, 
445 U. S. 573, 585-590 (1980), and the law enforcement inter-
ests that support the exception for warrantless searches of 
automobiles based on probable cause, United States v. Ross, 
456 U. S. 798, 806, 820 (1982). By choosing to follow the lat-
ter route, the Court errs in three respects: it has entered new 

1 The Fourth Amendment provides:
“The right of the people to be secure in their persons, houses, papers, 

and effects, against unreasonable searches and seizures, shall not be vio-
lated, and no Warrants shall issue, but upon probable cause, supported by 
Oath or affirmation, and particularly describing the place to be searched, 
and the persons or things to be seized.”

2 34 Cal. 3d 597, 606, 668 P. 2d 807, 812 (1983).
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territory prematurely, it has accorded priority to an excep-
tion rather than to the general rule, and it has abandoned the 
limits on the exception imposed by prior cases.

I
In recent Terms, the Court has displayed little confidence 

in state and lower federal court decisions that purport to en-
force the Fourth Amendment. Unless an order suppressing 
evidence is clearly correct, a petition for certiorari is likely 
to gamer the four votes required for a grant of plenary 
review—as the one in this case did. Much of the Court’s 
“burdensome” workload is a product of its own aggressive-
ness in this area. By promoting the Supreme Court of the 
United States as the High Magistrate for every warrantless 
search and seizure, this practice has burdened the argument 
docket with cases presenting fact-bound errors of minimal 
significance.3 It has also encouraged state legal officers to 
file petitions for certiorari in even the most frivolous search 
and seizure cases.4

The Court’s lack of trust in lower judicial authority has 
resulted in another improvident exercise of discretionary 

3E. g., United States v. Johns, 469 U. S. 478 (1985); United States v. 
Sharpe, 470 U. S. 675 (1985); Oklahoma v. Castleberry, ante, p. 146. 
Cf. Florida v. Rodriguez, 469 U. S. 1, 12-13 (1984) (Stev ens , J., dissent-
ing, joined by Bre nn an , J.).

4 See, e. g., State v. Caponi, 12 Ohio St. 3d 302, 466 N. E. 2d 551 (1984), 
cert, denied, 469 U. S. 1209 (1985). The Court’s inventiveness in the 
search and seizure area has also emboldened state legal officers to file peti-
tions for certiorari from state court suppression orders that are explicitly 
based on independent state grounds. See, e. g., Jamison v. State, 455 
So. 2d 1112 (Fla. App. 1984), cert, denied, 469 U. S. 1127 (1985); Ex parte 
Gannaway, 448 So. 2d 413 (Ala. 1984), cert, denied, 469 U. S. 1207 (1985); 
State v. Burkholder, 12 Ohio St. 3d 205, 466 N. E. 2d 176, cert, denied, 469 
U. S. 1062 (1984); People v. Corr, 682 P. 2d 20 (Colo.), cert, denied, 469 
U. S. 855 (1984); State v. Von Bulow, 475 A. 2d 995 (R. I.), cert, denied, 
469 U. S. 875 (1984).
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jurisdiction.6 In what is at most only a modest extension of 
our Fourth Amendment precedents, the California Supreme 
Court held that police officers may not conduct a nonexigent 
search of a motor home without a warrant supported by prob-
able cause. The State of California filed a petition for certio-
rari contending that the decision below conflicted with the 
authority of other jurisdictions.6 Even a cursory examina-
tion of the cases alleged to be in conflict revealed that they 
did not consider the question presented here.7

6Michigan v. Long, 463 U. S. 1032, 1065 (1983) (Ste ve ns , J., dissent-
ing); California v. Ramos, 463 U. S. 992, 1029 (1983) (Stev ens , J., dis-
senting); Watt v. Western Nuclear, Inc., 462 U. S. 36, 72-73 (1983) (Ste -
ve ns , J., dissenting); Watt v. Alaska, 451 U. S. 259, 273 (1981) (Stev ens , 
J., concurring). See also Stevens, Some Thoughts on Judicial Restraint, 
66 Judicature 177, 182 (1982).

6 Pet. for Cert. 15-17, 21, 24-25. The petition acknowledged that the 
decision below was consistent with dictum in two recent Ninth Circuit 
decisions. See United States v. Wiga, 662 F. 2d 1325, 1329 (1981), cert, 
denied, 456 U. S. 918 (1982); United States v. Williams, 630 F. 2d 1322, 
1326, cert, denied, 449 U. S. 865 (1980).

7 Only one case contained any reference to heightened expectations of 
privacy in mobile living quarters. United States v. Cadena, 588 F. 2d 100, 
101-102 (CA5 1979) (per curiam). Analogizing to automobile cases, the 
court upheld the warrantless search of an oceangoing ship while in transit. 
The court observed that the mobility “exception” required probable cause 
and exigency, and that “the increased measure of privacy that may be ex-
pected by those aboard a vessel mandates careful scrutiny both of probable 
cause for the search and the exigency of the circumstances excusing the 
failure to secure a warrant.” Id., at 102.

In all of the other cases, defendants challenged warrantless searches 
for vehicles claiming either no probable cause or the absence of exigency 
under Coolidge v. New Hampshire, 403 U. S. 443 (1971). United States v. 
Montgomery, 620 F. 2d 753, 760 (CAIO) (“camper”), cert, denied, 449 
U. S. 882 (1980); United States v. Clark, 559 F. 2d 420, 423-425 (CA5) 
(“camper pick-up truck”), cert, denied, 434 U. S. 969 (1977); United States 
v. Lovenguth, 514 F. 2d 96, 97 (CA9 1975) (“pick up with . . . camper top”); 
United States v. Cusanelli, 472 F. 2d 1204, 1206 (CA6) (per curiam) (two 
camper trucks), cert, denied, 412 U. S. 953 (1973); United States v. Miller, 
460 F. 2d 582, 585-586 (CAIO 1972) (“motor home”); United States v. Rodg-
ers, 442 F. 2d 902, 904 (CA5 1971) (“camper truck”); State v. Million, 120
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This is not a case “in which an American citizen has been 
deprived of a right secured by the United States Constitution 
or a federal statute. Rather, ... a state court has upheld 
a citizen’s assertion of a right, finding the citizen to be 
protected under both federal and state law.” Michigan v. 
Long, 463 U. S. 1032, 1067-1068 (1983) (Stevens , J., dis-
senting). As an unusually perceptive study of this Court’s 
docket stated with reference to California v. Ramos, 463 
U. S. 992 (1983), “this . . . situation . . . rarely presents a 
compelling reason for Court review in the absence of a fully 
percolated conflict.”* 8 The Court’s decision to forge ahead 

Ariz. 10, 15-16, 583 P. 2d 897, 902-903 (1978) (“motor home”); State v. 
Sardo, 112 Ariz. 509, 513-514, 543 P. 2d 1138, 1142 (1975) (“motor home”). 
Only Sardo involved a vehicle that was not in transit, but the motor home 
in that case was about to depart the premises.

Two State Supreme Courts have upheld the warrantless search of mobile 
homes in transit, notwithstanding a claim of heightened privacy interests. 
See State v. Mower, 407 A. 2d 729, 732 (Me. 1979); State v. Lepley, 343 
N. W. 2d 41, 42-43 (Minn. 1984). Those cases—which were not cited in 
the petition for certiorari—are factually distinguishable from the search of 
the parked motor home here. In any case, some conflict among state 
courts on novel questions of the kind involved here is desirable as a means 
of exploring and refining alternative approaches to the problem.

8 Estreicher & Sexton, New York University Supreme Court Project, A 
Managerial Theory of the Supreme Court’s Responsibilities (1984) (to be 
published in 59 N. Y. U. L. Rev. 677, 761 (1984)). The study elaborated: 
“[T]he Court should not hear cases in which a state court has invalidated 
state action on a federal ground in the absence of a conflict or a decision 
to treat the case as a vehicle for a major pronouncement of federal law. 
Without further percolation, there is ordinarily little reason to believe that 
the issue is one of recurring national significance. In general, correction 
of error, even regarding a matter of constitutional law, is not a sufficient 
basis for Supreme Court intervention. This last category differs from a 
federal court’s invalidation of state action in that a structural justification 
for intervention is generally missing, given the absence of vertical federal-
ism difficulties and the built-in assurance that state courts functioning 
under significant political constraints are not likely to invalidate state ac-
tion lightly, even on federal grounds. . . . [The Court] should not grant. . . 
merely to correct perceived error.” Id., at 738-739 (footnote omitted). 
Chief Justice Samuel Roberts, Retired, of the Pennsylvania Supreme 
Court has expressed similar concerns. Roberts, The Adequate and Inde-
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has established a rule for searching motor homes that is to 
be followed by the entire Nation. If the Court had merely 
allowed the decision below to stand, it would have only gov-
erned searches of those vehicles in a single State. The 
breadth of this Court’s mandate counsels greater patience 
before we offer our binding judgment on the meaning of the 
Constitution.

Premature resolution of the novel question presented has 
stunted the natural growth and refinement of alternative 
principles. Despite the age of the automobile exception and 
the countless cases in which it has been applied, we have no 
prior cases defining the contours of a reasonable search in 
the context of hybrids such as motor homes, house trailers, 
houseboats, or yachts. In this case, the Court can barely 
glimpse the diverse lifestyles associated with recreational 
vehicles and mobile living quarters.9 The line or lines sepa-
rating mobile homes from permanent structures might have 
been drawn in various ways, with consideration given to 
whether the home is moving or at rest, whether it rests on 
land or water, the form of the vehicle’s attachment to its loca-
tion, its potential speed of departure, its size and capacity to 
serve as a domicile, and its method of locomotion. Rational 
decisionmaking strongly counsels against divining the uses 
and abuses of these vehicles in the vacuum of the first case 
raising the question before us.

Of course, we may not abdicate our responsibility to clarify 
the law in this field. Some caution, however, is justified 
when every decision requires us to resolve a vexing “conflict 
. . . between the individual’s constitutionally protected in-
terest in privacy and the public interest in effective law en-
forcement.” United States v. Ross, 456 U. S., at 804. “The 
certainty that is supposed to come from speedy resolution 

pendent State Ground: Some Practical Considerations, 17 IJA Rep., No. 2, 
pp. 1-2 (1985).

9See generally 45 Trailer Life, No. 1 (1985); id., No. 2; 22 Motor Home, 
No. 1 (1985); id., No. 2; 1 RY Lifestyle Magazine, No. 3 (1985).
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may prove illusory if a premature decision raises more ques-
tions than it answers.”10 The only true rules governing 
search and seizure have been formulated and refined in the 
painstaking scrutiny of case-by-case adjudication. Consider-
ation of this matter by the lower courts in a series of litigated 
cases would surely have facilitated a reasoned accommoda-
tion of the conflicting interests. To identify rules that will 
endure, we must rely on the state and lower federal courts 
to debate and evaluate the different approaches to difficult 
and unresolved questions of constitutional law.* 11 Delibera-
tion on the question over time winnows out the unnecessary 

“Hellman, The Proposed Intercircuit Tribunal: Do We Need It? Will 
It Work?, 11 Hastings Const. L. Q. 375, 405 (1984).

11 “Although one of the Court’s roles is to ensure the uniformity of federal 
law, we do not think that the Court must act to eradicate disuniformity as 
soon as it appears. . . . Disagreement in the lower courts facilitates percola-
tion—the independent evaluation of a legal issue by different courts. The 
process of percolation allows a period of exploratory consideration and ex-
perimentation by lower courts before the Supreme Court ends the process 
with a nationally binding rule. The Supreme Court, when it decides a 
fully percolated issue, has the benefit of the experience of those lower 
courts. Irrespective of docket capacity, the Court should not be com-
pelled to intervene to eradicate disuniformity when further percolation or 
experimentation is desirable.

“Our system is already committed in substantial measure to the principle 
of percolation. This is one justification for the absence of intercircuit stare 
decisis. Similarly, state and federal courts daily engage in a process of 
‘dialectical federalism’ wherein state courts are not bound by the holdings 
of lower federal courts in the same geographical area. But more than past 
practice and the structure of the judicial system supports a policy of await-
ing percolation before Supreme Court intervention. A managerial concep-
tion of the Court’s role embraces lower court percolation as an affirmative 
value. The views of the lower courts on a particular legal issue provide 
the Supreme Court with a means of identifying significant rulings as well 
as an experimental base and a set of doctrinal materials with which to fash-
ion sound binding law. The occurrence of a conflict acts as a signaling de-
vice to help the Court identify important issues. Moreover, the principle 
of percolation encourages the lower courts to act as responsible agents in 
the process of development of national law.” Estreicher & Sexton, supra 
n. 8, at 716, 719 (footnotes omitted).
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and discordant elements of doctrine and preserves “whatever 
is pure and sound and fine.”12

II
The Fourth Amendment guarantees the “right of the peo-

ple to be secure in their persons, houses, papers, and effects 
against unreasonable searches and seizures.” We have in-
terpreted this language to provide law enforcement officers 
with a bright-line standard: “searches conducted outside the 
judicial process, without prior approval by judge or magis-
trate, are per se unreasonable under the Fourth Amendment— 
subject only to a few specifically established and well delin-
eated exceptions.” Katz v. United States, 389 U. S. 347, 357 
(1967) (footnotes omitted); Arkansas v. Sanders, 442 U. S. 
753, 758 (1979).

In United States v. Ross, the Court reaffirmed the pri-
mary importance of the general rule condemning warrantless 
searches, and emphasized that the exception permitting the 
search of automobiles without a warrant is a narrow one. 
456 U. S., at 824-825. We expressly endorsed “the general 
rule,” stated in Carroll v. United States, 267 U. S. 132, 156 
(1925), that “‘[i]n cases where the securing of a warrant is 
reasonably practicable, it must be used.’ ” 456 U. S., at 807. 
Given this warning and the presumption of regularity that 
attaches to a warrant,13 it is hardly unrealistic to expect ex-
perienced law enforcement officers to obtain a search war-
rant when one can easily be secured.

The ascendancy of the warrant requirement in our system 
of justice must not be bullied aside by extravagant claims of 
necessity:

“ ‘The warrant requirement... is not an inconvenience 
to be somehow “weighed” against the claims of police 
efficiency. It is, or should be, an important working part 

12 B. Cardozo, The Nature of the Judicial Process 179 (1921).
13 United States v. Leon, 468 U. S. 897, 913-914 (1984); Illinois v. Gates, 

462 U. S. 213, 236-237 (1983).
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of our machinery of government, operating as a matter of 
course to check the “well-intentioned but mistakenly over- 
zealous executive officers” who are a part of any system 
of law enforcement.’ [Coolidge v. New Hampshire, 403 
U. S. 443, 481 (1971).]
“. . . By requiring that conclusions concerning probable 
cause and the scope of a search ‘be drawn by a neutral 
and detached magistrate instead of being judged by the 
officer engaged in the often competitive enterprise of 
ferreting out crime’ Johnson n . United States, 333 U. S. 
10, 14 (1948), we minimize the risk of unreasonable as-
sertions of executive authority.” Arkansas v. Sanders, 
442 U. S., at 758-759.

If the motor home were parked in the exact middle of the 
intersection between the general rule and the exception for 
automobiles, priority should be given to the rule rather than 
the exception.

Ill
The motor home, however, was not parked in the middle of 

that intersection. Our prior cases teach us that inherent 
mobility is not a sufficient justification for the fashioning 
of an exception to the warrant requirement, especially in the 
face of heightened expectations of privacy in the location 
searched. Motor homes, by their common use and construc-
tion, afford their owners a substantial and legitimate expec-
tation of privacy when they dwell within. When a motor 
home is parked in a location that is removed from the public 
highway, I believe that society is prepared to recognize that 
the expectations of privacy within it are not unlike the expec-
tations one has in a fixed dwelling. As a general rule, such 
places may only be searched with a warrant based upon prob-
able cause. Warrantless searches of motor homes are only 
reasonable when the motor home is traveling on the public 
streets or highways, or when exigent circumstances other-
wise require an immediate search without the expenditure of 
time necessary to obtain a warrant.
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As we explained in Ross, the automobile exception is the 
product of a long history:

“[S]ince its earliest days Congress had recognized the 
impracticability of securing a warrant in cases involv-
ing the transportation of contraband goods. It is this 
impracticability, viewed in historical perspective, that 
provided the basis for the Carroll decision. Given the 
nature of an automobile in transit, the Court recognized 
that an immediate intrusion is necessary if police officers 
are to secure the illicit substance. In this class of cases, 
the Court held that a warrantless search of an automobile 
is not unreasonable.” 456 U. S., at 806-807 (footnotes 
omitted).14

The automobile exception has been developed to ameliorate 
the practical problems associated with the search of vehicles 
that have been stopped on the streets or public highways 
because there was probable cause to believe they were trans-
porting contraband. Until today, however, the Court has 
never decided whether the practical justifications that apply 
to a vehicle that is stopped in transit on a public way apply 
with the same force to a vehicle parked in a lot near a court-
house where it could easily be detained while a warrant is 
issued.15 16

14 “As we have stated, the decision in Carroll was based on the Court’s
appraisal of practical considerations viewed in the perspective of history.” 
456 U. S., at 820.

16 In Coolidge v. New Hampshire, 403 U. S. 443 (1971), a plurality re-
fused to apply the automobile exception to an automobile that was seized 
while parked in the driveway of the suspect’s house, towed to a secure 
police compound, and later searched:

“The word ‘automobile’ is not a talisman in whose presence the Fourth 
Amendment fades away and disappears. And surely there is nothing in 
this case to invoke the meaning and purpose of the rule of Carroll v. 
United States—no alerted criminal bent on flight, no fleeting opportunity 
on an open highway after a hazardous chase, no contraband or stolen goods 
or weapons, no confederates waiting to move the evidence, not even the 
inconvenience of a special police detail to guard the immobilized automo-
bile. In short, by no possible stretch of the legal imagination can this be
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In this case, the motor home was parked in an off-the- 
street lot only a few blocks from the courthouse in downtown 
San Diego where dozens of magistrates were available to 
entertain a warrant application.16 The officers clearly had 
the element of surprise with them, and with curtains cover-
ing the windshield, the motor home offered no indication of 
any imminent departure. The officers plainly had probable 
cause to arrest the respondent and search the motor home, 
and on this record, it is inexplicable why they eschewed the 
safe harbor of a warrant.17

In the absence of any evidence of exigency in the circum-
stances of this case, the Court relies on the inherent mobility of 
the motor home to create a conclusive presumption of exi-
gency. This Court, however, has squarely held that mobility 
of the place to be searched is not a sufficient justification for 
abandoning the warrant requirement. In United States v. 
Chadwick, 433 U. S. 1 (1977), the Court held that a warrantless 
search of a footlocker violated the Fourth Amendment even

made into a case where ‘it is not practicable to secure a warrant.’ [267 
U. S., at 153,] and the ‘automobile exception’ despite its label, is simply 
irrelevant.” Id., at 461-462 (opinion of Stewart, J., joined by Douglas, 
Bre nna n , and Mar sha ll , JJ.).
In Cardwell v. Lewis, 417 U. S. 583 (1974), a different plurality approved 
the seizure of an automobile from a public parking lot, and a later examina-
tion of its exterior. Id., at 592-594 (opinion of Blac kmu n , J.). Here, of 
course, we are concerned with the reasonableness of the search, not the 
seizure. Even if the diminished expectations of privacy associated with an 
automobile justify the warrantless search of a parked automobile notwith-
standing the diminished exigency, the heightened expectations of privacy 
in the interior of a motor home require a different result.

“See Suppression Hearing Tr. 7; Tr. of Oral Arg. 27. In addition, a 
telephonic warrant was only 20 cents and the nearest phone booth away. 
See Cal. Penal Code Ann. §§ 1526(b), 1528(b) (West 1982); People v. 
Morrongiello, 145 Cal. App. 3d 1, 9, 193 Cal. Rptr. 105, 109 (1983).

17 This willingness to search first and later seek justification has properly 
been characterized as “a decision roughly comparable in prudence to deter-
mining whether an electrical wire is charged by grasping it.” United 
States v. Mitchell, 538 F. 2d 1230,1233 (CA5 1976) (en banc), cert, denied, 
430 U. S. 945 (1977).
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though there was ample probable cause to believe it contained 
contraband. The Government had argued that the rationale of 
the automobile exception applied to movable containers in gen-
eral, and that the warrant requirement should be limited to 
searches of homes and other “core” areas of privacy. See 
id., at 7. We categorically rejected the Government’s argu-
ment, observing that there are greater privacy interests 
associated with containers than with automobiles,18 and that 
there are less practical problems associated with the tempo-
rary detention of a container than with the detention of an 
automobile. See id., at 13, and n. 7.

We again endorsed that analysis in Ross:
“The Court in Chadwick specifically rejected the argu-

ment that the warrantless search was ‘reasonable’ be-
cause a footlocker has some of the mobile characteristics 
that support warrantless searches of automobiles. The 
Court recognized that ‘a person’s expectations of privacy 
in personal luggage are substantially greater than in an 
automobile,’ [433 U. S., at 13], and noted that the practi-
cal problems associated with the temporary detention of 
a piece of luggage during the period of time necessary to 
obtain a warrant are significantly less than those associ-
ated with the detention of an automobile. Zd., at 13, 
n. 7.” 456 U. S., at 811.

It is perfectly obvious that the citizen has a much greater 
expectation of privacy concerning the interior of a mobile 
home than of a piece of luggage such as a footlocker. If 
“inherent mobility” does not justify warrantless searches

18 “The factors which diminish the privacy aspects of an automobile do 
not apply to respondent’s footlocker. Luggage contents are not open to 
public view, except as a condition to a border entry or common carrier 
travel; nor is luggage subject to regular inspections and official scrutiny 
on a continuing basis. Unlike an automobile, whose primary function is 
transportation, luggage is intended as a repository of personal effects. In 
sum, a person’s expectations of privacy in personal luggage are substan-
tially greater than in an automobile.” 433 U. S., at 13.
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of containers, it cannot rationally provide a sufficient justifi-
cation for the search of a person’s dwelling place.

Unlike a brick bungalow or a frame Victorian, a motor 
home seldom serves as a permanent lifetime abode. The 
motor home in this case, however, was designed to accommo-
date a breadth of ordinary everyday living. Photographs in 
the record indicate that its height, length, and beam provided 
substantial living space inside: stuffed chairs surround a 
table; cupboards provide room for storage of personal effects; 
bunk beds provide sleeping space; and a refrigerator provides 
ample space for food and beverages.19 Moreover, curtains 
and large opaque walls inhibit viewing the activities inside 
from the exterior of the vehicle. The interior configuration 
of the motor home establishes that the vehicle’s size, shape, 
and mode of construction should have indicated to the officers 
that it was a vehicle containing mobile living quarters.

The State contends that officers in the field will have an 
impossible task determining whether or not other vehicles 
contain mobile living quarters. It is not necessary for 
the Court to resolve every unanswered question in this area 
in a single case, but common English usage suggests that 
we already distinguish between a “motor home” which is 
“equipped as a self-contained traveling home,” a “camper” 
which is only equipped for “casual travel and camping,” and 
an automobile which is “designed for passenger transporta-
tion.”20 Surely the exteriors of these vehicles contain clues 
about their different functions which could alert officers in 
the field to the necessity of a warrant.21

19 Record, Ex. Nos. 102, 103.
“Webster’s Ninth New Collegiate Dictionary 118, 199, 775 (1983).
21 In refusing to extend the California Supreme Court’s decision in 

Carney beyond its context, the California Courts of Appeal have had no 
difficulty in distinguishing the motor home involved there from a Ford van, 
People v. Chestnut, 151 Cal. App. 3d 721, 726-727, 198 Cal. Rptr. 8, 11 
(1983), and a cab-high camper shell on the back of a pickup truck, People v. 
Gordon, 156 Cal. App. 3d 74, 82, 202 Cal. Rptr. 566, 570 (1984). There 
is no reason to believe that trained officers could not make similar dis-
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The California Vehicle Code also refutes the State’s argu-
ment that the exclusion of “motor homes” from the automo-
bile exception would be impossible to apply in practice. In 
its definitional section, the Code distinguishes campers and 
house cars from station wagons, and suggests that they are 
special categories of the more general terms—motor vehicles 
and passenger vehicles.22 A “house car” is “a motor vehicle 
originally designed, or permanently altered, and equipped for 
human habitation, or to which a camper has been perma-
nently attached.”23 Alcoholic beverages may not be opened 
or consumed in motor vehicles traveling on the highways, 
except in the “living quarters of a housecar or camper.”24 
The same definitions might not necessarily apply in the 
context of the Fourth Amendment, but they do indicate that 
descriptive distinctions are humanly possible. They also re-
flect the California Legislature’s judgment that “house cars” 
entertain different kinds of activities than the ordinary pas-
senger vehicle.

In my opinion, searches of places that regularly accom-
modate a wide range of private human activity are funda-
mentally different from searches of automobiles which pri-
marily serve a public transportation function.25 Although it 
may not be a castle, a motor home is usually the functional 
equivalent of a hotel room, a vacation and retirement home, 
or a hunting and fishing cabin. These places may be as spar-

tinctions between different vehicles, especially when state vehicle laws 
already require them to do so.

22 Cal. Veh. Code Ann. §§243, 362, 415, 465, 585 (West 1971 and Supp. 
1985).

23 §362 (West 1971).
24 §§23221, 23223, 23225, 23226, 23229 (West Supp. 1985).
26 Cf. Cardwell v. Lewis, 417 U. S., at 590 (opinion of Bla ck mun , J.): 

“One has a lesser expectation of privacy in a motor vehicle because its func-
tion is transportation, and it seldom serves as one’s residence or as the 
repository of personal effects. A car has little capacity for escaping public 
scrutiny. It travels public thoroughfares where both its occupants and its 
contents are in plain view.”
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tan as a humble cottage when compared to the most majes-
tic mansion, 456 U. S., at 822; ante, at 393, but the highest 
and most legitimate expectations of privacy associated with 
these temporary abodes should command the respect of this 
Court. Stoner v. California, 376 U. S. 483, 490 (1964); 
Payton v. New York, 445 U. S., at 585; United States 
v. Karo, 468 U. S. 705, 714-715 (1984).26 In my opinion, a 
warrantless search of living quarters in a motor home is 
“presumptively unreasonable absent exigent circumstances.” 
Ibid.

I respectfully dissent.

26 “At the risk of belaboring the obvious, private residences are places in 
which the individual normally expects privacy free of governmental intru-
sion not authorized by a warrant, and that expectation is plainly one that 
society is prepared to recognize as justifiable. Our cases have not devi-
ated from this basic Fourth Amendment principle. Searches and seizures 
inside a home without a warrant are presumptively unreasonable absent 
exigent circumstances.” United States v. Karo, 468 U. S., at 714-715.
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At respondent’s Tennessee state-court trial for murder, the State relied on 
a confession that respondent made to the Sheriff. Respondent testified 
that his confession was coercively derived from an accomplice’s written 
confession, claiming that the Sheriff read from the accomplice’s confes-
sion and directed respondent to say the same thing. In rebuttal, the 
State called the Sheriff, who denied that respondent was read the accom-
plice’s confession and who read that confession to the jury after the trial 
judge had instructed the jury that the confession was not admitted for 
the purpose of proving its truthfulness but for the purpose of rebuttal 
only. The prosecutor then elicited from the Sheriff testimony emphasiz-
ing the differences between respondent’s confession and the accomplice’s 
confession. Respondent was found guilty and sentenced to life impris-
onment. The Tennessee Court of Criminal Appeals reversed, holding 
that the introduction of the accomplice’s confession denied respondent 
his Sixth Amendment right to confront witnesses, even though the 
confession was introduced for the nonhearsay purpose of rebutting re-
spondent’s testimony.

Held: Respondent’s rights under the Confrontation Clause of the Sixth 
Amendment were not violated by the introduction of the accomplice’s 
confession for rebuttal purposes. Pp. 413-417.

(a) The nonhearsay aspect of the accomplice’s confession—not to prove 
what happened at the murder scene but to prove what happened when 
respondent confessed—raises no Confrontation Clause concerns. The 
Clause’s fundamental role in protecting the right of cross-examination was 
satisfied by the Sheriff’s presence on the witness stand. Pp. 413-414.

(b) If the prosecutor had been denied the opportunity to present the 
accomplice’s confession in rebuttal so as to enable the jury to make the 
relevant comparison with respondent’s confession, the jury would have 
been impeded in evaluating the truth of respondent’s testimony and in 
weighing the reliability of his confession. Such a result would have been 
at odds with the Confrontation Clause’s mission of advancing the accu-
racy of the truth-determining process in criminal trials. There were no 
alternatives that would have both assured the integrity of the trial’s 
truth-seeking function and eliminated the risk of the jury’s improper use 
of evidence. Pp. 414-416.
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(c) The trial judge’s instructions to the jury as to the limited purpose 
of admitting the accomplice’s confession were the appropriate way to 
limit the use of that evidence in a manner consistent with the Confronta-
tion Clause. P. 417.

674 S. W. 2d 741, reversed.

Bur ge r , C. J., delivered the opinion of the Court, in which all other 
Members joined, except Pow el l , J., who took no part in the consideration 
or decision of the case. Bre nna n , J., filed a concurring opinion, in which 
Mar sha ll , J., joined, post, p. 417.

Robert A. Grunow, Associate Chief Deputy Attorney Gen-
eral of Tennessee, argued the cause for petitioner. With 
him on the briefs were W. J. Michael Cody, Attorney Gen-
eral, and Wayne E. Uhl and J. Andrew Hoy al II, Assistant 
Attorneys General.

Joshua I. Schwartz argued the cause for the United States 
as amicus curiae urging reversal. With him on the brief 
were Solicitor General Lee, Assistant Attorney General 
Trott, and Deputy Solicitor General Frey.

Lance J. Rogers argued the cause for respondent. With 
him on the brief were Stuart Hampton, by appointment of 
the Court, 469 U.S. 1103, and Vivian Berger.

Chief  Justic e Burg er  delivered the opinion of the 
Court.

We granted certiorari to decide whether respondent’s 
rights under the Confrontation Clause were violated by the 
introduction of the confession of an accomplice for the non-
hearsay purpose of rebutting respondent’s testimony that his 
own confession was coercively derived from the accomplice’s 
statement.

I
Ben Tester was last seen alive on August 26, 1981, as he 

walked toward his home in Hampton, Tennessee. The next 
day Tester’s body was found hanging by a nylon rope from an 
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apple tree in his yard. Tester’s house had been ransacked, 
and it appeared that Tester had struggled with his assailants.

Respondent, a neighbor of Tester, was arrested and 
charged with the murder. At respondent’s trial, which was 
severed from the trials of others charged with the crime, the 
State relied on a detailed confession that respondent made 
during an interview with Sheriff Papantoniou and agents of 
the Tennessee Bureau of Investigation on September 17, 
1981. According to respondent’s confession, he and Clifford 
Peele decided to burglarize Ben Tester’s house when Tester 
was away at church. While respondent, Peele and two oth-
ers were in the house, however, Tester returned home and 
surprised the intruders. Peele threw Tester to the floor and 
declared that they were going to “string him up.” Working 
toward that end, respondent tore a sheet to make a gag for 
Tester’s mouth. Respondent then watched as the others 
carried Tester out of the house, placed him in the back of a 
pickup truck, put a rope around his neck, tied the rope to a 
tree, and pushed him off the tailgate.1

Respondent testified at trial that he did not burglarize 
Tester’s house, nor participate in the murder. He also main-
tained that his September 17 confession was coerced. The 
confession, respondent testified, was derived from a written 
statement that Peele had previously given the Sheriff. Re-
spondent claimed that Sheriff Papantoniou read from Peele’s 
statement and directed him to say the same thing.

In rebuttal, the State called Sheriff Papantoniou to testify 
about the September 17 interview. The Sheriff denied that 
respondent was read Peele’s statement or pressured to re-
peat the terms of Peele’s confession. To corroborate this 
testimony, and to rebut respondent’s claim that his own con-

1 The Judicial Commissioner of Carter County testified that respondent 
made another statement on June 27, 1982, while at the county jail. Ac-
cording to this witness, respondent admitted having placed the rope 
around Tester’s neck.
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fession was a coerced imitation, the Sheriff read Peele’s con-
fession to the jury.2 Before Peele’s statement was received, 
however, the trial judge twice informed the jury that it was 
admitted “not for the purpose of proving the truthfulness of 
his statement, but for the purpose of rebuttal only.” App. 
292, 293.

Although Peele’s statement was generally consistent with 
Street’s confession, there were some differences. For in-
stance, Peele portrayed respondent as an active participant 
in Tester’s hanging, and respondent’s statement contained 
factual details that were not found in Peele’s confession.3 
Following the reading of Peele’s confession, the prosecutor 
elicited from the Sheriff testimony emphasizing the differ-
ences between the confessions.

The prosecutor referred to Peele’s confession in his closing 
argument to dispute respondent’s claim that he had been 
forced to repeat Peele’s statement. The prosecutor noted 
details of the crime that appeared solely in respondent’s con-
fession and argued that respondent knew these facts because 
he participated in the murder. In instructing the jury, the 
trial judge stated:

“The Court has allowed an alleged confession or state-
ment by Clifford Peele to be read by a witness.

“I instruct you that such can be considered by you 
for rebutable [sic] purposes only, and you are not to 
consider the truthfulness of the statement in any way 
whatsoever.” Id., at 350.

Respondent was found guilty and sentenced to life in 
prison. The Court of Criminal Appeals of Tennessee, ruling 
that the introduction of Peele’s confession denied respondent 
his Sixth Amendment right to confront witnesses, reversed. 

2 Peele’s written statement was also introduced into evidence as an 
exhibit.

3 These details included the color and composition of the rope, the source 
of the gag placed on Tester, and the taking of money from Tester’s wallet.



TENNESSEE v. STREET 413

409 Opinion of the Court

674 S. W. 2d 741 (1984). The court noted that Peele’s con-
fession was not hearsay evidence because it was not admitted 
to prove the truth of Peele’s assertions. Nevertheless, the 
court believed that the jury was left with the impression 
“that the confession was a true rendition of events on the 
night of the homicide.” Id., at 745. It held, therefore, that 
“admission of [Peele’s] confession for any purpose constitutes 
a denial of [respondent’s] fundamental right to cross-examine 
those witnesses against him.” Ibid*

We granted certiorari. 469 U. S. 929 (1984). We 
reverse.

II
A

This case is significantly different from the Court’s previ-
ous Confrontation Clause cases such as Ohio v. Roberts, 448 
U. S. 56 (1980), Dutton n . Evans, 400 U. S. 74 (1970), and 
Bruton v. United States, 391 U. S. 123 (1968). Confronta-
tion Clause issues arose in Roberts and Dutton because hear-
say evidence was admitted as substantive evidence against 
the defendants. 448 U. S., at 77; 400 U. S., at 79. And 
in Bruton, the Court considered whether a codefendant’s 
confession, which was inadmissible hearsay as to Bruton, 
could be admitted into evidence accompanied by a limiting 
instruction. 391 U. S., at 135-136.

In this case, by contrast, the prosecutor did not introduce 
Peele’s out-of-court confession to prove the truth of Peele’s 
assertions. Thus, as the Court of Criminal Appeals acknowl-
edged, Peele’s confession was not hearsay under traditional 
rules of evidence. 674 S. W. 2d, at 744; accord, Fed. Rule 
Evid. 801(c). In fact, the prosecutor’s nonhearsay use of 
Peele’s confession was critical to rebut respondent’s testi-
mony that his own confession was derived from Peele’s. Be-
fore the details of Peele’s confession were admitted, the jury

4 The Supreme Court of Tennessee denied the State’s application for per-
mission to appeal.
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could evaluate the reliability of respondent’s confession only 
by weighing and comparing the testimony of respondent and 
Sheriff Papantoniou. Once Peele’s statement was intro-
duced, however, the jury could compare the two confessions 
to determine whether it was plausible that respondent’s 
account of the crime was a coerced imitation.5

The nonhearsay aspect of Peele’s confession—not to prove 
what happened at the murder scene but to prove what hap-
pened when respondent confessed—raises no Confrontation 
Clause concerns. The Clause’s fundamental role in protecting 
the right of cross-examination, see Douglas n . Alabama, 380 
U. S. 415, 418 (1965), was satisfied by Sheriff Papantoniou’s 
presence on the stand. If respondent’s counsel doubted that 
Peele’s confession was accurately recounted, he was free to 
cross-examine the Sheriff. By cross-examination respond-
ent’s counsel could also challenge Sheriff Papantoniou’s testi-
mony that he did not read from Peele’s statement and direct 
respondent to say the same thing. In short, the State’s rebut-
tal witness against respondent was not Peele, but Sheriff 
Papantoniou. See generally Anderson v. United States, 417 
U. S. 211, 219-220 (1974).

B
The only similarity to Bruton is that Peele’s statement, 

like the codefendant’s confession in Bruton, could have been 
misused by the jury. If the jury had been asked to infer that 
Peele’s confession proved that respondent participated in the 
murder, then the evidence would have been hearsay; and 
because Peele was not available for cross-examination, Con-
frontation Clause concerns would have been implicated. The 
jury, however, was pointedly instructed by the trial court 
“not to consider the truthfulness of [Peele’s] statement in any 

5 The differences between the two confessions do not logically compel the 
inference that respondent’s testimony was false; for instance, respondent 
may have invented factual details out of whole cloth. Nevertheless, the 
discrepancies do cast doubt on respondent’s version of his interrogation.
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way whatsoever.” App. 350. Thus as in Bruton, the ques-
tion is reduced to whether, in light of the competing values at 
stake, we may rely on the ‘“crucial assumption’” that the 
jurors followed “‘the instructions given them by the trial 
judge.’” Marshall v. Lonberger, 459 U. S. 422, 438, n. 6 
(1983) (quoting Parker n . Randolph, 442 U. S. 62, 73 (1979) 
(Rehnq uis t , J.)).6

The State’s most important piece of substantive evidence 
was respondent’s confession. When respondent testified 
that his confession was a coerced imitation, therefore, the 
focus turned to the State’s ability to rebut respondent’s testi-
mony. Had the prosecutor been denied the opportunity to 
present Peele’s confession in rebuttal so as to enable the jury 
to make the relevant comparison, the jury would have been 
impeded in its task of evaluating the truth of respondent’s 
testimony and handicapped in weighing the reliability of his 
confession. Such a result would have been at odds with the 
Confrontation Clause’s very mission—to advance “the accu-
racy of the truth-determining process in criminal trials.” 
Dutton v. Evans, supra, at 89.

Moreover, unlike the situation in Bruton, supra, at 134, 
there were no alternatives that would have both assured the 
integrity of the trial’s truth-seeking function and eliminated 
the risk of the jury’s improper use of evidence.7 We do not 
agree with the Court of Criminal Appeals’ suggestion that 
Peele’s confession could have been edited to reduce the risk 
of jury misuse “without detracting from the alleged purpose 
for which the confession was introduced.” 674 S. W. 2d, 
at 745; see generally Bruton, supra, at 134, n. 10. If 
all of Peele’s references to respondent had been deleted, 

6 The assumption that jurors are able to follow the court’s instructions 
fully applies when rights guaranteed by the Confrontation Clause are at 
issue. See, e. g., Frazier v. Cupp, 394 U. S. 731, 735 (1969).

7 Severance obviously was not an available alternative; respondent’s trial 
had been severed from those of his codefendants.



416 OCTOBER TERM, 1984

Opinion of the Court 471 U. S.

it would have been more difficult for the jury to evaluate 
respondent’s testimony that his confession was a coerced 
imitation of Peele’s. Indeed, such an approach would have 
undercut the theory of defense by creating artificial differ-
ences between respondent’s and Peele’s confessions.

Respondent correctly notes that Sheriff Papantoniou could 
have pointed out the differences between the two statements 
without reading Peele’s confession. But such a rebuttal pres-
entation was not the only option constitutionally open. After 
respondent testified that his confession was based on Peele’s, 
the Sheriff read Peele’s confession to the jury and answered 
questions that emphasized the differences. In closing argu-
ment, the prosecutor recited the details that appeared only in 
respondent’s confession, and argued that respondent knew 
these facts because he participated in the murder. The whole 
of the State’s rebuttal, therefore, was designed to focus 
the jury’s attention on the differences, not the similarities 
between the two confessions.

Finally, we reject the Court of Criminal Appeals’ implicit 
holding that the State was required to call Peele to testify 
or to forgo effective rebuttal of respondent’s testimony. 674 
S. W. 2d, at 745. Because Peele’s confession was intro-
duced to refute respondent’s claim of coercive interrogation, 
Peele’s testimony would not have made the State’s point. 
And respondent’s cross-examination of Peele would have 
been ineffective to undermine the prosecutor’s limited pur-
pose in introducing Peele’s confession. It was appropriate 
that, instead of forcing the State to call a witness who could 
offer no relevant testimony on the immediate issue of coer-
cion,8 the trial judge left to respondent the choice whether to 
call Peele.9

8 If Peele did not invoke his privilege against self-incrimination, he might 
have helped the prosecution prove that respondent participated in the mur-
der; but he would have been of no assistance in rebutting respondent’s 
claim that he had been forced to repeat Peele’s confession.

9 The parties were aware that Peele was located in the county jail.
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III
The State introduced Peele’s confession for the legitimate, 

nonhearsay purpose of rebutting respondent’s testimony that 
his own confession was a coerced “copy” of Peele’s statement. 
The jury’s attention was directed to this distinctive and lim-
ited purpose by the prosecutor’s questions and closing argu-
ment. In this context, we hold that the trial judge’s instruc-
tions were the appropriate way to limit the jury’s use of that 
evidence in a manner consistent with the Confrontation 
Clause. Accordingly, the judgment of the Court of Criminal 
Appeals is

Reversed.

Justi ce  Powell  took no part in the consideration or 
decision in this case.

Justi ce  Bren nan , with whom Justi ce  Mars hall  joins, 
concurring.

I join the opinion of the Court today admitting Peele’s out- 
of-court confession for nonhearsay rebuttal purposes. I do 
so on the understanding that the trial court’s limiting instruc-
tion is not itself sufficient to justify admission of the confes-
sion. See Bruton v. United States, 391 U. S. 123 (1968). 
The out-of-court confession is admissible for nonhearsay pur-
poses in this case only because that confession was essential 
to the State’s rebuttal of respondent Street’s defense and 
because no alternative short of admitting the statement 
would have adequately served the State’s interest. See 
ante, at 415-416. With respect to the State’s need to admit 
the confession for rebuttal purposes, it is important to note 
that respondent created the need to admit the statement by 
pressing the defense that his confession was a coerced imi-
tation of Peele’s out-of-court confession.*  Also, the record

*In fact, at an earlier point in the trial respondent unsuccessfully 
sought to introduce Peele’s confession on the ground that it was “very 
material” to the argument that respondent’s confession was a coerced 
imitation. App. 41.
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contains no suggestion that the State was engaged in any 
improper effort to place prejudicial hearsay evidence before 
the jury. See Douglas v. Alabama, 380 U. S. 415 (1965). 
Under the circumstances of the present case, admission of 
the out-of-court confession for nonhearsay rebuttal purposes 
raises no Confrontation Clause problems.
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LIPAROTA v. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SEVENTH CIRCUIT

No. 84-5108. Argued March 19, 1985—Decided May 13, 1985

The federal statute governing food stamp fraud provides in 7 U. S. C. 
§ 2024(b)(1) that “whoever knowingly uses, transfers, acquires, alters, or 
possesses coupons or authorization cards in any manner not authorized 
by [the statute] or the regulations” shall be guilty of a criminal offense. 
Petitioner was indicted for violation of § 2024(b)(1). At a jury trial in 
Federal District Court, the Government proved that petitioner on three 
occasions had purchased food stamps from an undercover Department of 
Agriculture agent for substantially less then their face value. The court 
refused petitioner’s proposed jury instruction that the Government must 
prove that petitioner knowingly did an act that the law forbids, pur-
posely intending to violate the law. Rather, over petitioner’s objection, 
the court instructed the jury that the Government had to prove that 
petitioner acquired and possessed the food stamps in a manner not 
authorized by statute or regulations and that he knowingly and willfully 
acquired the stamps. Petitioner was convicted. The Court of Appeals 
affirmed.

Held: Absent any indication of a contrary purpose in the statute’s lan-
guage or legislative history, the Government in a prosecution for viola-
tion of § 2024(b)(1) must prove that the defendant knew that his acqui-
sition or possession of food stamps was in a manner unauthorized by 
statute or regulations. Pp. 423-434.

(a) Criminal offenses requiring no mens rea have a generally disfa-
vored status. The failure of Congress explicitly and unambiguously to 
indicate whether mens rea is required does not signal a departure from 
this background assumption of our criminal law. Moreover, to interpret 
the statute to dispense with mens rea would be to criminalize a broad 
range of apparently innocent conduct. In addition, requiring mens rea 
in this case is in keeping with the established principle that ambiguity 
concerning the ambit of criminal statutes should be resolved in favor of 
lenity. Pp. 425-428.

(b) The fact that § 2024(c), which is directed primarily at stores au-
thorized to accept food stamps from program participants, differs in 
wording and structure from § 2024(b)(1) and provides that “[w]hoever 
presents, or causes to be presented, coupons for payment or redemption 
. . . knowing the same to have been received, transferred, or used in any
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manner in violation of [the statute] or the regulations,” fails to show a 
congressional purpose not to require proof of the defendant’s knowledge 
of illegality in a § 2024(b)(1) prosecution. Nor has it been shown that 
requiring knowledge of illegality in a § 2024(c), but not a § 2024(b)(1), 
prosecution is supported by such obvious and compelling policy reasons 
that it should be assumed that Congress intended to make such a distinc-
tion. Pp. 428-430.

(c) United States v. Yermian, 468 U. S. 63, does not support an 
interpretation of § 2024(b)(1) dispensing with the requirement that the 
Government prove the defendant’s knowledge of illegality. Nor is the 
§ 2024(b)(1) offense a “public welfare” offense that depends on no mental 
element but consists only of forbidden acts or omissions. Pp. 431-433.

735 F. 2d 1044, reversed.

Bre nn an , J., delivered the opinion of the Court, in which Marsh all , 
Bla ck mu n , Reh nq ui st , Ste ve ns , and O’Con no r , JJ., joined. Whi te , 
J., filed a dissenting opinion, in which Bur ge r , C. J., joined, post, p. 434. 
Pow el l , J., took no part in the consideration or decision of the case.

William T. Huyck, by appointment of the Court, 469 U. S. 
1032, argued the cause and filed briefs for petitioner.

Charles A. Rothfeld argued the cause pro hac vice for the 
United States. With him on the brief were Solicitor General 
Lee, Assistant Attorney General Trott, and Deputy Solicitor 
General Claiborne.

Justic e  Brenn an  delivered the opinion of the Court.
The federal statute governing food stamp fraud provides 

that “whoever knowingly uses, transfers, acquires, alters, 
or possesses coupons or authorization cards in any manner 
not authorized by [the statute] or the regulations” is subject 
to a fine and imprisonment. 78 Stat. 708, as amended, 7 
U. S. C. § 2024(b)(1).1 The question presented is whether 

1 The statute provides in relevant part:
“[W]hoever knowingly uses, transfers, acquires, alters, or possesses cou-
pons or authorization cards in any manner not authorized by this chapter or 
the regulations issued pursuant to this chapter shall, if such coupons or 
authorization cards are of a value of $100 or more, be guilty of a felony and 
shall, upon the first conviction thereof, be fined not more than $10,000 or 
imprisoned for not more than five years, or both, and, upon the second and
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in a prosecution under this provision the Government must 
prove that the defendant knew that he was acting in a man-
ner not authorized by statute or regulations.

I
Petitioner Frank Liparota was the co-owner with his 

brother of Moon’s Sandwich Shop in Chicago, Illinois. He 
was indicted for acquiring and possessing food stamps in 
violation of § 2024(b)(1). The Department of Agriculture had 
not authorized petitioner’s restaurant to accept food stamps. 
App. 6-7.* 2 At trial, the Government proved that petitioner 
on three occasions purchased food stamps from an under-
cover Department of Agriculture agent for substantially less 
than their face value. On the first occasion, the agent in-
formed petitioner that she had $195 worth of food stamps 
to sell. The agent then accepted petitioner’s offer of $150 
and consummated the transaction in a back room of the 
restaurant with petitioner’s brother. A similar transaction 
occurred one week later, in which the agent sold $500 worth 
of coupons for $350. Approximately one month later, peti-

any subsequent conviction thereof, shall be imprisoned for not less than six 
months nor more than five years and may also be fined not more than 
$10,000 or, if such coupons or authorization cards are of a value of less 
than $100, shall be guilty of a misdemeanor, and, upon the first conviction 
thereof, shall be fined not more than $1,000 or imprisoned for not more 
than one year, or both, and upon the second and any subsequent conviction 
thereof, shall be imprisoned for not more than one year and may also be 
fined not more than $1,000. In addition to such penalties, any person con-
victed of a felony or misdemeanor violation under this subsection may be 
suspended by the court from participation in the food stamp program for an 
additional period of up to eighteen months consecutive to that period of 
suspension mandated by section 2015(b)(1) of this title.”

2 Food stamps are provided by the Government to those who meet cer-
tain need-related criteria. See 7 U. S. C. §§ 2014(a), 2014(c). They gen-
erally may be used only to purchase food in retail food stores. 7 U. S. C. 
§ 2016(b). If a restaurant receives proper authorization from the Depart-
ment of Agriculture, it may receive food stamps as payment for meals 
under certain special circumstances not relevant here. App. 6-7.
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tioner bought $500 worth of food stamps from the agent for 
$300.

In submitting the case to the jury, the District Court 
rejected petitioner’s proposed “specific intent” instruction, 
which would have instructed the jury that the Government 
must prove that “the defendant knowingly did an act which 
the law forbids, purposely intending to violate the law. ” Id., 
at 34.3 Concluding that “[tjhis is not a specific intent crime” 
but rather a “knowledge case,” id., at 31, the District Court 
instead instructed the jury as follows:

“When the word ‘knowingly’ is used in these instruc-
tions, it means that the Defendant realized what he was 
doing, and was aware of the nature of his conduct, and 
did not act through ignorance, mistake, or accident. 
Knowledge may be proved by defendant’s conduct and 
by all of the facts and circumstances surrounding the 
case.” Id., at 33.

The District Court also instructed that the Government had 
to prove that “the Defendant acquired and possessed food 
stamp coupons for cash in a manner not authorized by federal 
statute or regulations” and that “the Defendant knowingly 
and wilfully acquired the food stamps.” 3 Tr. 251. Peti-
tioner objected that this instruction required the jury to 
find merely that he knew that he was acquiring or possessing 
food stamps; he argued that the statute should be construed 
instead to reach only “people who knew that they were acting

3 The instruction proffered by petitioner was drawn from 1 E. Devitt & 
C. Blackmar, Federal Jury Practice and Instructions § 14.03 (1977). The 
instruction reads in its entirety:
“The crime charged in this case is a serious crime which requires proof of 
specific intent before the defendant can be convicted. Specific intent, as 
the term implies, means more than the general intent to commit the act. 
To establish specific intent the government must prove that the defendant 
knowingly did an act which the law forbids, purposely intending to violate 
the law. Such intent may be determined from all the facts and circum-
stances surrounding the case.”
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unlawfully.” App. 31. Thè judge did not alter or supple-
ment his instructions, and the jury returned a verdict of 
guilty.

Petitioner appealed his conviction to the Court of Appeals 
for the Seventh Circuit, arguing that the District Court erred 
in refusing to instruct the jury that “specific intent” is re-
quired in a prosecution under 7 U. S. C. § 2024(b)(1). The 
Court of Appeals rejected petitioner’s arguments. 735 F. 2d 
1044 (1984). Because this decision conflicted with recent 
decisions of three other Courts of Appeals,4 we granted 
certiorari. 469 U. S. 930 (1984). We reverse.

II
The controversy between the parties concerns the mental 

state, if any, that the Government must show in proving that 
petitioner acted “in any manner not authorized by [the stat-
ute] or the regulations.” The Government argues that peti-
tioner violated the statute if he knew that he acquired or 
possessed food stamps and if in fact that acquisition or posses-
sion was in a manner not authorized by statute or regulations. 
According to the Government, no mens rea, or “evil-meaning 
mind,” Morissette v. United States, 342 U. S. 246, 251 (1952), 
is necessary for conviction. Petitioner claims that the Gov-
ernment’s interpretation, by dispensing with mens rea, dis-
penses with the only morally blameworthy element in the 
definition of the crime. To avoid this allegedly untoward 
result, he claims that an individual violates the statute if he 
knows that he has acquired or possessed food stamps and if he 
also knows that he has done so in an unauthorized manner.5 6 
Our task is to determine which meaning Congress intended.

4 See United States v. Pollard, 724 F. 2d 1438 (CA6 1984); United States 
v. Marvin, 687 F. 2d 1221 (CA8 1982), cert, denied, 460 U. S. 1081 (1983);
United States v. Faltico, 687 F. 2d 273 (CA8 1982), cert, denied, 460 U. S. 
1088 (1983); United States v. O’Brien, 686 F. 2d 850 (CAIO 1982).

6 The required mental state may of course be different for different ele-
ments of a crime. United States v. Bailey, 444 U. S. 394, 405-406 (1980);
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The definition of the elements of a criminal offense is en-
trusted to the legislature, particularly in the case of fed-
eral crimes, which are solely creatures of statute. United 
States v. Hudson, 7 Cranch 32 (1812).6 With respect to the 
element at issue in this case, however, Congress has not 
explicitly spelled out the mental state required. Although 
Congress certainly intended by use of the word “knowingly” 
to require some mental state with respect to some element of 
the crime defined in § 2024(b)(1), the interpretations prof-
fered by both parties accord with congressional intent to this 
extent. Beyond this, the words themselves provide little 
guidance. Either interpretation would accord with ordinary 
usage.* 6 7 The legislative history of the statute contains noth-

United States v. Freed, 401 U. S. 601, 612-614 (1971) (Bre nn an , J., con-
curring in judgment). See generally Robinson & Grail, Element Analysis 
in Defining Criminal Liability: The Model Penal Code and Beyond, 35 Stan. 
L. Rev. 681 (1983). In this case, for instance, both parties agree that peti-
tioner must have known that he acquired and possessed food stamps. 
They disagree over whether any mental element at all is required with 
respect to the unauthorized nature of that acquisition or possession.

We have also recognized that the mental element in criminal law encom-
passes more than the two possibilities of “specific” and “general” intent. 
See United States v. Bailey, supra, at 403-407; United States v. United 
States Gypsum Co., 438 U. S. 422, 444-445 (1978); United States v. Freed, 
supra, at 613 (Bre nn an , J., concurring in judgment). The Model Penal 
Code, for instance, recognizes four mental states—purpose, knowledge, 
recklessness, and negligence. ALI, Model Penal Code § 2.02 (Prop. Off. 
Draft 1962). In this case, petitioner argues that with respect to the 
element at issue, knowledge is required. The Government contends that 
no mental state is required with respect to that element.

6 Of course, Congress must act within any applicable constitutional con-
straints in defining criminal offenses. In this case, there is no allegation 
that the statute would be unconstitutional under either interpretation.

7 One treatise has aptly summed up the ambiguity in an analogous 
situation:
“Still further difficulty arises from the ambiguity which frequently exists 
concerning what the words or phrases in question modify. What, for 
instance, does ‘knowingly’ modify in a sentence from a ‘blue sky’ law crimi-
nal statute punishing one who ‘knowingly sells a security without a permit’
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ing that would clarify the congressional purpose on this 
point.* 8

Absent indication of contrary purpose in the language or 
legislative history of the statute, we believe that § 2024(b)(1) 
requires a showing that the defendant knew his conduct to 
be unauthorized by statute or regulations.9 “The contention 
that an injury can amount to a crime only when inflicted by 
intention is no provincial or transient notion. It is as uni-
versal and persistent in mature systems of law as belief in 
freedom of the human will and a consequent ability and duty 
of the normal individual to choose between good and evil.” 

from the securities commissioner? To be guilty must the seller of a secu-
rity without a permit know only that what he is doing constitutes a sale, or 
must he also know that the thing he sells is a security, or must he also 
know that he has no permit to sell the security he sells? As a matter of 
grammar the statute is ambiguous; it is not at all clear how far down the 
sentence the word ‘knowingly’ is intended to travel—whether it modifies 
‘sells,’ or ‘sells a security,’ or ‘sells a security without a permit.’” 
W. LaFave & A. Scott, Criminal Law §27 (1972).

8 See n. 12, infra.
9 The dissent repeatedly claims that our holding today creates a defense 

of “mistake of law.” Post, at 436, 439, 441. Our holding today no more 
creates a “mistake of law” defense than does a statute making knowing re-
ceipt of stolen goods unlawful. See post, at 436. In both cases, there is a 
legal element in the definition of the offense. In the case of a receipt-of- 
stolen-goods statute, the legal element is that the goods were stolen; in this 
case, the legal element is that the “use, transfer, acquisition,” etc. were in 
a manner not authorized by statute or regulations. It is not a defense to a 
charge of receipt of stolen goods that one did not know that such receipt 
was illegal, and it is not a defense to a charge of a § 2024(b)(1) violation that 
one did not know that possessing food stamps in a manner unauthorized by 
statute or regulations was illegal. It is, however, a defense to a charge of 
knowing receipt of stolen goods that one did not know that the goods were 
stolen, just as it is a defense to a charge of a § 2024(b)(1) violation that one 
did not know that one’s possession was unauthorized. See ALI, Model 
Penal Code § 2.02, Comment 11, p. 131 (Tent. Draft No. 4, 1955); United 
States v. Freed, supra, at 614-615 (Bre nn an , J., concurring in judgment). 
Cf. Morissette v. United States, 342 U. S. 246 (1952) (holding that it is a 
defense to a charge of “knowingly converting” federal property that one 
did not know that what one was doing was a conversion).
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Morissette v. United States, supra, at 250. Thus, in United 
States v. United States Gypsum Co., 438 U. S. 422, 438 
(1978), we noted that “[c]ertainly far more than the simple 
omission of the appropriate phrase from the statutory defini-
tion is necessary to justify dispensing with an intent require-
ment” and that criminal offenses requiring no mens rea have 
a “generally disfavored status.” Similarly, in this case, the 
failure of Congress explicitly and unambiguously to indicate 
whether mens rea is required does not signal a departure 
from this background assumption of our criminal law.

This construction is particularly appropriate where, as 
here, to interpret the statute otherwise would be to crim-
inalize a broad range of apparently innocent conduct. For 
instance, § 2024(b)(1) declares it criminal to use, transfer, 
acquire, alter, or possess food stamps in any manner not 
authorized by statute or regulations. The statute provides 
further that “[c]oupons issued to eligible households shall 
be used by them only to purchase food in retail food stores 
which have been approved for participation in the food stamp 
program at prices prevailing in such stores.” 7 U. S. C. 
§ 2016(b) (emphasis added); see also 7 CFR § 274.10(a) (1985).10 
This seems to be the only authorized use. A strict read-
ing of the statute with no knowledge-of-illegality requirement 
would thus render criminal a food stamp recipient who, for 
example, used stamps to purchase food from a store that, 
unknown to him, charged higher than normal prices to food 
stamp program participants. Such a reading would also ren-
der criminal a nonrecipient of food stamps who “possessed” 
stamps because he was mistakenly sent them through the 

10 As the Committee Report in the House of Representatives noted when 
this provision in essentially its current form was first enacted, the provi-
sion “makes it clear that participants shall be charged the regular price 
prevailing in the retail store when they purchase food with stamps.” 
H. R. Rep. No. 1228, 88th Cong., 2d Sess., 14 (1964). See also S. Rep. 
No. 1124, 88th Cong., 2d Sess., 15 (1964).



LIP AROTA v. UNITED STATES 427

419 Opinion of the Court

mail11 due to administrative error, “altered” them by tear-
ing them up, and “transferred” them by throwing them 
away. Of course, Congress could have intended that this 
broad range of conduct be made illegal, perhaps with the 
understanding that prosecutors would exercise their discre-
tion to avoid such harsh results. However, given the pau-
city of material suggesting that Congress did so intend, we 
are reluctant to adopt such a sweeping interpretation.

In addition, requiring mens rea is in keeping with our long-
standing recognition of the principle that “ambiguity con-
cerning the ambit of criminal statutes should be resolved in 
favor of lenity.” Rewis v. United States, 401 U. S. 808, 812 
(1971). See also United States v. United States Gypsum 
Co., supra, at 437; United States v. Bass, 404 U. S. 336, 
347-348 (1971); Bell v. United States, 349 U. S. 81, 83 (1955); 
United States v. Universal C. I. T. Credit Corp., 344 U. S. 
218, 221-222 (1952). Application of the rule of lenity ensures 
that criminal statutes will provide fair warning concerning 
conduct rendered illegal and strikes the appropriate bal-
ance between the legislature, the prosecutor, and the court 
in defining criminal liability. See United States v. Bass, 
supra, at 348 (“[B]ecause of the seriousness of criminal penal-
ties, and because criminal punishment usually represents the 
moral condemnation of the community, legislatures and not 
courts should define criminal activity”). Although the rule 
of lenity is not to be applied where to do so would conflict 
with the implied or expressed intent of Congress, it pro-
vides a time-honored interpretive guideline when the congres-
sional purpose is unclear. In the instant case, the rule di-
rectly supports petitioner’s contention that the Government 

11 The Department of Agriculture’s regulations permit state agencies 
administering the food stamp program to mail the coupons directly to pro-
gram participants. The regulations provide that “[t]he State agency may 
issue some or all of the coupon allotments through the mail.” 7 CFR 
§ 274.3(a) (1985).
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must prove knowledge of illegality to convict him under 
§ 2024(b)(1).

The Government argues, however, that a comparison be-
tween § 2024(b)(1) and its companion, § 2024(c), demonstrates 
a congressional purpose not to require proof of the defend-
ant’s knowledge of illegality in a § 2024(b)(1) prosecution. 
Section 2024(c) is directed primarily at stores authorized 
to accept food stamps from program participants. It pro-
vides that “[w]hoever presents, or causes to be presented, 
coupons for payment or redemption . . . knowing the same to 
have been received, transferred, or used in any manner in 
violation of [the statute] or the regulations” is subject to 
fine and imprisonment (emphasis added).12 The Government 
contrasts this language with that of § 2024(b)(1), in which the 
word “knowingly” is placed differently: “whoever knowingly 
uses, transfers ...” (emphasis added). Since § 2024(c) unde-
niably requires a knowledge of illegality, the suggested infer-

12 The statute provides in full:
“Whoever presents, or causes to be presented, coupons for payment or 
redemption of the value of $100 or more, knowing the same to have been 
received, transferred, or used in any manner in violation of the provisions 
of this chapter or the regulations issued pursuant to this chapter, shall be 
guilty of a felony and, upon the first conviction thereof, shall be fined not 
more than $10,000 or imprisoned for not more than five years, or both, and, 
upon the second and any subsequent conviction thereof, shall be impris-
oned for not less than one year nor more than five years and may also 
be fined not more than $10,000, or, if such coupons are of a value of less 
than $100, shall be guilty of a misdemeanor and, upon the first conviction 
thereof, shall be fined not more than $1,000 or imprisoned for not more 
than one year, or both, and, upon the second and any subsequent convic-
tion thereof, shall be imprisoned for not more than one year and may also 
be fined not more than $1,000. In addition to such penalties, any person 
convicted of a felony or misdemeanor violation under this subsection may 
be suspended by the court from participation in the food stamp program for 
an additional period of up to eighteeen months consecutive to that period of 
suspension mandated by section 2015(b)(1) of this title.”
It is worth noting that the penalties under this section are virtually identi-
cal to those provided in § 2024(b)(1). See n. 1, supra.
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ence is that the difference in wording and structure between 
the two sections indicates that § 2024(b)(1) does not.

The Government urges that this distinction between the 
mental state required for a § 2024(c) violation and that re-
quired for a § 2024(b)(1) violation is a sensible one. Absent 
a requirement of mens rea, a grocer presenting food stamps 
for payment might be criminally liable under § 2024(c) even 
if his customer or employees have illegally procured or 
transferred the stamps without the grocer’s knowledge. Re-
quiring knowledge of illegality in a § 2024(c) prosecution is 
allegedly necessary to avoid this kind of vicarious, and non-
fault-based, criminal liability. Since the offense defined 
in § 2024(b)(1)—using, transferring, acquiring, altering, or 
possessing food stamps in an unauthorized manner—does 
not involve this possibility of vicarious liability, argues the 
Government, Congress had no reason to impose a similar 
knowledge of illegality requirement in that section.

We do not find this argument persuasive. The difference 
in wording between § 2024(b)(1) and § 2024(c) is too slender a 
reed to support the attempted distinction, for if the Govern-
ment’s argument were accepted, it would lead to the demise 
of the very distinction that Congress is said to have desired. 
According to the Government, Congress did intend a knowl-
edge of illegality requirement in § 2024(c), while it did not 
intend such a requirement in § 2024(b)(1). Anyone who has 
violated § 2024(c) has “presented], or caus[ed] to be pre-
sented, coupons for payment or redemption” in an unau-
thorized manner. Such a person would seemingly have also 
“use[d], transferred], acquired], alter[ed], or possess[ed]” 
the coupons in a similarly unauthorized manner, and thus to 
have violated § 2024(b)(1). It follows that the Government 
will be able to prosecute any violator of § 2024(c) under 
§ 2024(b)(1) as well. If only § 2024(c)—and not § 2024(b)(1)— 
required the Government to prove knowledge of illegality, 
the result would be that the Government could always avoid 
proving knowledge of illegality in food stamp fraud cases, 
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simply by bringing its prosecutions under § 2024(b)(1). If 
Congress wanted to require the Government to prove knowl-
edge of illegality in some, but not all, food stamp fraud cases, 
it thus chose a peculiar way to do so.

For similar reasons, the Government’s arguments that 
Congress could have had a plausible reason to require knowl-
edge of illegality in prosecutions under § 2024(c), but not 
§ 2024(b)(1), are equally unpersuasive. Grocers are partici-
pants in the food stamp program who have had the benefit of 
an extensive informational campaign concerning the author-
ized use and handling of food stamps. App. 7-8. Yet the 
Government would have to prove knowledge of illegality 
when prosecuting such grocers, while it would have no such 
burden when prosecuting third parties who may well have 
had no opportunity to acquaint themselves with the rules 
governing food stamps. It is not immediately obvious that 
Congress would have been so concerned about imposing 
strict liability on grocers, while it had no similar concerns 
about imposing strict liability on nonparticipants in the pro-
gram. Our point once again is not that Congress could not 
have chosen to enact a statute along these lines, for there are 
no doubt policy arguments on both sides of the question as to 
whether such a statute would have been desirable. Rather, 
we conclude that the policy underlying such a construction is 
neither so obvious nor so compelling that we must assume, in 
the absence of any discussion of this issue in the legislative 
history, that Congress did enact such a statute.13

13 Notwithstanding the absence of any explicit discussion of this issue in 
the legislative history, the Government argues that certain statements in 
the Committee Reports support its position. The statute originally was 
enacted as part of the Food Stamp Act of 1964, Pub. L. 88-525, § 14, 78 
Stat. 708. The Committee Report accompanying the bill in the House of 
Representatives described both sections together: “This section makes it a 
violation of Federal law to knowingly use, transfer, acquire, or possess 
coupons in any manner not authorized by this act or to present, or cause 
to be presented, such coupons for redemption knowing them to have been 
received, transferred or used in any manner in violation of the provisions



LIPAROTA v. UNITED STATES 431

419 Opinion of the Court

The Government advances two additional arguments in 
support of its reading of the statute. First, the Govern-
ment contends that this Court’s decision last Term in United 
States v. Yermian, 468 U. S. 63 (1984), supports its interpre-
tation. Yermian involved a prosecution for violation of the 
federal false statement statute, 18 U. S. C. § 1001.14 All par-

of the act.” H. R. Rep. No. 1228, 88th Cong., 2d Sess., 16 (1964). See 
also S. Rep. No. 1124, 88th Cong. 2d Sess., 18 (1964). The Government 
believes that the description of both sections in this single sentence empha-
sizes the difference in meaning between them. We fail to see how this 
sentence, which merely parrots the terms of the statute, offers any enlight-
enment as to what those terms mean.

The Government similarly points to the legislative history of the 1977 
Act that substantially revised the previous food stamp program. The 
House Report explained that “[a]ny unauthorized use, transfer, acqui-
sition, alteration, or possession of food stamps ... by any individual . . . 
may be prosecuted under the provisions of” § 2024(b)(1). H. R. Rep. 
No. 95-464, p. 376 (1977). The Report continued that “under [§ 2024(c)] 
. . . the same penalties are prescribed for whoever presents or causes to be 
presented food stamps (for payment or redemption) knowing that they 
have been received, transferred or used in any manner violating the provi-
sions of the Act or regulations implementing the Act.” Ibid. Presumably 
relying on the omission of the word “knowingly” in its description of 
§ 2024(b)(1), the Government argues that this language indicates that “the 
difference between Sections 2024(b) and 2024(c) was plainly visible to 
Congress and that Congress was fully aware of the scope of the former pro-
vision . . . .” Brief for United States 20. We do not believe that the 
omission of the word “knowingly” is evidence that Congress devoted its 
attention to the issue before the Court today; it is as likely that the Com-
mittee, unaware of the problem, simply did not realize the need to discuss 
the mental element needed for a conviction under § 2024(b)(1). Moreover, 
the omission of the word “knowingly” in the description of § 2024(b)(1) 
would indicate, if anything, an intent to dispense with any requirement of 
knowledge in § 2024(b)(1), an intent that is at odds with the language of the 
statute and the interpretation urged even by the Government today. The 
omission of the word “knowingly” thus provides no support for the argu-
ment that Congress intended not to require knowledge of illegality in a 
§ 2024(b)(1) prosecution.

14 The statute provides:
“Whoever, in any matter within the jurisdiction of any department or 
agency of the United States knowingly and willfully falsifies, conceals, or 
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ties agreed that the statute required proof at least that the 
defendant “knowingly and willfully” made a false statement. 
Thus, unlike the instant case, all parties in Yermian agreed 
that the Government had to prove the defendant’s mens rea.15 
The controversy in Yermian centered on whether the Gov-
ernment also had to prove that the defendant knew that the 
false statement was made in a matter within the jurisdiction 
of a federal agency. With respect to this element, although 
the Court held that the Government did not have to prove 
actual knowledge of federal agency jurisdiction, the Court 
explicitly reserved the question whether some culpability 
was necessary with respect even to the jurisdictional ele-
ment. 468 U. S., at 75, n. 14. In contrast, the Govern-
ment in the instant case argues that no mens rea is required 
with respect to any element of the crime. Finally, Yermian 
found that the statutory language was unambiguous and that 
the legislative history supported its interpretation. The 
statute at issue in this case differs in both respects.

Second, the Government contends that the § 2024(b)(1) of-
fense is a “public welfare” offense, which the Court defined in 
Morissette n . United States, 342 U. S., at 252-253, to “de-
pend on no mental element but consist only of forbidden acts 
or omissions.” Yet the offense at issue here differs substan-
tially from those “public welfare offenses” we have previously * 16 

covers up by any trick, scheme, or device a material fact, or makes any 
false, fictitious or fraudulent statements or representations, or makes or 
uses any false writing or document knowing the same to contain any false, 
fictitious or fraudulent statement or entry, shall be fined not more than 
$10,000 or imprisoned not more than five years, or both.”

16 The fact that both parties in Yermian agreed that the Government had 
to prove that the defendant had “knowingly and willfully” made a false 
statement does not of course indicate that the parties agreed on the mental 
state applicable to other elements of the offense. See post, at 435, n. 1 
(Whi te , J., dissenting). What it does mean is that in Yennian, unlike 
this case, all parties agreed that an “evil-meaning mind” was required with 
respect at least to one element of the crime.
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recognized. In most previous instances, Congress has ren-
dered criminal a type of conduct that a reasonable person 
should know is subject to stringent public regulation and may 
seriously threaten the community’s health or safety. Thus, 
in United States v. Freed, 401 U. S. 601 (1971), we examined 
the federal statute making it illegal to receive or possess an 
unregistered firearm. In holding that the Government did 
not have to prove that the recipient of unregistered hand gre-
nades knew that they were unregistered, we noted that “one 
would hardly be surprised to learn that possession of hand 
grenades is not an innocent act.” Id., at 609. See also 
United States v. International Minerals & Chemical Corp., 
402 U. S. 558, 564-565 (1971). Similarly, in United States v. 
Dotterweich, 320 U. S. 277, 284 (1943), the Court held that a 
corporate officer could violate the Food, Drug, and Cosmetic 
Act when his firm shipped adulterated and misbranded drugs, 
even “though consciousness of wrongdoing be totally want-
ing.” See also United States v. Balint, 258 U. S. 250 (1922). 
The distinctions between these cases and the instant case 
are clear. A food stamp can hardly be compared to a hand 
grenade, see Freed, nor can the unauthorized acquisition or 
possession of food stamps be compared to the selling of adul-
terated drugs, as in Dotterweich.

Ill
We hold that in a prosecution for violation of § 2024(b)(1), 

the Government must prove that the defendant knew that 
his acquisition or possession of food stamps was in a manner 
unauthorized by statute or regulations.16 This holding does 16 

16 Although we agree with petitioner concerning his interpretation of the 
statute, we express no opinion on the “specific intent” instruction he ten-
dered, see n. 3, supra. This instruction has been criticized as too general 
and potentially misleading, see United States v. Arambasich, 597 F. 2d 
609, 613 (CA7 1979). A more useful instruction might relate specifically to 
the mental state required under § 2024(b)(1) and eschew use of difficult 
legal concepts like “specific intent” and “general intent.”
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not put an unduly heavy burden on the Government in pros-
ecuting violators of § 2024(b)(1). To prove that petitioner 
knew that his acquisition or possession of food stamps was 
unauthorized, for example, the Government need not show 
that he had knowledge of specific regulations governing food 
stamp acquisition or possession. Nor must the Government 
introduce any extraordinary evidence that would conclusively 
demonstrate petitioner’s state of mind. Rather, as in any 
other criminal prosecution requiring mens rea, the Govern-
ment may prove by reference to facts and circumstances sur-
rounding the case that petitioner knew that his conduct was 
unauthorized or illegal.17

Reversed.

Just ice  Powell  took no part in the consideration or 
decision of this case.

Justic e Whi te , with whom The  Chief  Justi ce  joins, 
dissenting.

Forsaking reliance on either the language or the history of 
§ 2024(b)(1), the majority bases its result on the absence of an 
explicit rejection of the general principle that criminal liabil-
ity requires not only an actus reus, but a mens rea. In my 
view, the result below is in fact supported by the statute’s 
language and its history, and it is the majority that has 
ignored general principles of criminal liability.

I
The Court views the statutory problem here as being how 

far down the sentence the term “knowingly” travels. See

17 In this case, for instance, the Government introduced evidence that 
petitioner bought food stamps at a substantial discount from face value and 
that he conducted part of the transaction in a back room of his restaurant to 
avoid the presence of the other patrons. Moreover, the Government as-
serts that food stamps themselves are stamped “nontransferable.” Brief 
for United States 34. A jury could have inferred from this evidence that 
petitioner knew that his acquisition and possession of the stamps were 
unauthorized.
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ante, at 424-425, n. 7. Accepting for the moment that if 
“knowingly” does extend to the “in any manner” language 
today’s holding would be correct—a position with which I 
take issue below—I doubt that it gets that far. The “in any 
manner” language is separated from the litany of verbs to 
which “knowingly” is directly connected by the intervening 
nouns. We considered an identically phrased statute last 
Term in United States v. Yermian, 468 U. S. 63 (1984). The 
predecessor to the statute at issue in that case provided: 
“ ‘[W]hoever shall knowingly and willfully . . . make . . . any 
false or fraudulent statements or representations ... in any 
matter within the jurisdiction of any department or agency 
of the United States . . . shall be fined.’” Id., at 69, n. 6 
(quoting Act of June 18, 1934, ch. 587, 48 Stat. 996). We 
found that under the “most natural reading” of the statute, 
“knowingly and willfully” applied only to the making of false 
or fraudulent statements and not to the fact of jurisdiction. 
468 U. S., at 69, n. 6. By the same token, the “most natural 
reading” of § 2024(b)(1) is that “knowingly” modifies only the 
verbs to which it is attached.1

In any event, I think that the premise of this approach is 
mistaken. Even accepting that “knowingly” does extend 
through the sentence, or at least that we should read *

’The majority’s efforts to distinguish Yermian are unavailing. First, 
it points out that under the statute at issue there, the prosecution had 
to establish some mens rea because it had to show a knowing falsehood. 
Ante, at 431-432. However, as the majority itself points out elsewhere, 
ante, at 423-424, n. 5, different mental states can apply to different 
elements of an offense. The fact that in Yermian mens rea had to be 
proved as to the first element was irrelevant to the Court’s holding that it 
did not with regard to the second. There is no reason to read this statute 
differently. Second, the majority states that the language in Yermian 
was “unambiguous.” Ante, at 432. Since it is identical, the language at 
issue in this case can be no less so. Finally, the majority notes, ibid., that 
the Court in Yermian did not decide whether the prosecution might have 
to prove that the defendant “should have known” that his statements were 
within the agency’s jurisdiction. 468 U. S., at 75, n. 14. However, that 
passing statement was irrelevant to the interpretation of the statute’s 
language the Court did undertake.
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§ 2024(b)(1) as if it does, the statute does not mean what the 
Court says it does. Rather, it requires only that the defend-
ant be aware of the relevant aspects of his conduct. A 
requirement that the defendant know that he is acting in a 
particular manner, coupled with the fact that that manner is 
forbidden, does not establish a defense of ignorance of the 
law. It creates only a defense of ignorance or mistake of 
fact. Knowingly to do something that is unauthorized by 
law is not the same as doing something knowing that it is 
unauthorized by law.

This point is demonstrated by the hypothetical statute 
referred to by the majority, which punishes one who “know-
ingly sells a security without a permit.” See ante, at 424- 
425, n. 7. Even if “knowingly” does reach “without a 
permit,” I would think that a defendant who knew that he did 
not have a permit, though not that a permit was required, 
could be convicted.

Section 2024(b)(1) is an identical statute, except that in-
stead of detailing the various legal requirements, it incorpo-
rates them by proscribing use of coupons “in any manner not 
authorized” by law. This shorthand approach to drafting 
does not transform knowledge of illegality into an element of 
the crime. As written, § 2024(b)(1) is substantively no differ-
ent than if it had been broken down into a collection of specific 
provisions making crimes of particular improper uses. For 
example, food stamps cannot be used to purchase tobacco. 7 
CFR §§271.2, 274.10(a), 278.2(a) (1985). The statute might 
have said, inter alia, that anyone “who knowingly uses cou-
pons to purchase cigarettes” commits a crime. Under no 
plausible reading could a defendant then be acquitted because 
he did not know cigarettes are not “eligible food.” But in 
fact, that is exactly what § 2024(b)(1) does say; it just does not 
write it out longhand.

The Court’s opinion provides another illustration of the 
general point: someone who used food stamps to purchase 
groceries at inflated prices without realizing he was over-
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charged.2 I agree that such a person may not be convicted, 
but not for the reason given by the majority. The purchaser 
did not “knowingly” use the stamps in the proscribed man-
ner, for he was unaware of the circumstances of the transac-
tion that made it illegal.

The majority and I would part company in result as well as 
rationale if the purchaser knew he was charged higher than 
normal prices but not that overcharging is prohibited. In 
such a case, he would have been aware of the nature of his 
actions, and therefore the purchase would have been “know-
ing.” I would hold that such a mental state satisfies the 
statute. Under the Court’s holding, as I understand it, that 
person could not be convicted because he did not know that 
his conduct was illegal.3

2 Under the agency’s interpretation of the statute, as evidenced in the 
regulations, it is not at all clear that such a person would in fact be violating 
the statute. The regulation referred to by the majority, 7 CFR § 274.10(a) 
(1985), states that “coupons may be used only by the household ... to pur-
chase eligible food for the household.” The prevailing price requirement is 
mentioned only in a section that applies to participating stores: “Coupons 
shall be accepted for eligible foods at the same prices and on the same 
terms and conditions applicable to cash purchases of the same foods at the 
same store.” § 278.2(b). For purposes of illustration, however, I will 
accept that not only overcharging, but also being overcharged, violates 
the statute.

3 The appropriate prosecutorial target in such a situation would of course 
be the seller rather than the purchaser. I have no doubt that every pros-
ecutor in the country would agree. The discussion of this hypothetical is 
wholly academic.

For similar reasons, I am unmoved by the specter of criminal liability 
for someone who is mistakenly mailed food stamps and throws them out, 
see ante, at 426-427, and do not think the hypothetical offers much of a 
guide to congressional intent. We should proceed on the assumption that 
Congress had in mind the run-of-the-mill situation, not its most bizarre 
mutation. Arguments that presume wildly unreasonable conduct by Gov-
ernment officials are by their nature unconvincing, and reliance on them is 
likely to do more harm than good. United States v. Dotterweich, 320 U. S. 
277, 284-285 (1943). No rule, including that adopted by the Court today, 
is immune from such contrived defects.
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Much has been made of the comparison between 
§ 2024(b)(1) and § 2024(c). The Government, like the court 
below, see 735 F. 2d 1044, 1047-1048 (1984), argues that the 
express requirement of knowing illegality in subsection (c) 
supports an inference that the absence of such a provision in 
subsection (b)(1) was intentional. While I disagree with the 
majority’s refutation of this argument,4 I view most of this 
discussion as beside the point. The Government’s premise 
seems to me mistaken. Subsection (c) does not impose a 
requirement of knowing illegality. The provision is much 
like statutes that forbid the receipt or sale of stolen goods. 
See, e. g., 18 U. S. C. §§641, 2313. Just as those statutes 
generally require knowledge that the goods were stolen, so 
§ 2024(c) requires knowledge of the past impropriety. But 
receipt-of-stolen-goods statutes do not require that the de-
fendant know that receipt itself is illegal, and similarly 
§ 2024(c) plainly does not require that the defendant know 
that it is illegal to present coupons that have been improperly 
used in the past. It is not inconceivable that someone 
presenting such coupons—again, like someone buying stolen 
goods—would think that his conduct was aboveboard despite 

“The Court asserts that the distinction would be meaningless because 
anyone who has violated subsection (c) will necessarily have violated sub-
section (b)(1) as well by “present[ing], or caus[ing] to be presented, cou-
pons for payment or redemption” in an unauthorized manner. Ante, at 
429. However, subsection (c) forbids presenting coupons knowing that 
they have been improperly used or acquired in the past. The manner of 
acquisition and presentation by the offender may be perfectly proper; the 
point is that the coupons are in a sense tainted by the prior transaction. 
Thus, if a check-out clerk accepts stamps for ineligible items, thereby 
violating § 2024(b)(1), and his employer collects the stamps and presents 
them for redemption in the normal course of business, it would not seem 
that the latter has violated § 2024(b)(1). He has done nothing in a manner 
not authorized by law. He has violated subsection (c) if, but only if, he 
knew of the clerk’s wrongdoing. It may be that merely by violating sub-
section (c) a grocer also violates subsection (b)(1); but absent the violation 
of subsection (c), I do not see how the grocer would violate subsection 
(b)(1) in such a case.
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the preceding illegality. But that belief, however sincere, 
would not be a defense. In short, because § 2024(c) does not 
require that the defendant know that the conduct for which 
he is being prosecuted was illegal, it does not create an 
ignorance-of-the-law defense.5

I therefore cannot draw the Government’s suggested in-
ference. The two provisions are nonetheless fruitfully 
compared. What matters is not their difference, but their 
similarity. Neither contains any indication that “knowledge 
of the law defining the offense [is] an element of the of-
fense.” See ALI, Model Penal Code §2.02, Comment 11, 
p. 131 (Tent. Draft No. 4, 1955). A requirement of knowing 
illegality should not be read into either provision.

I do agree with the Government that when Congress wants 
to include a knowledge-of-illegality requirement in a statute 
it knows how to do so, even though I do not consider subsec-
tion (c) an example. Other provisions of the United States 
Code explicitly include a requirement of familiarity with 
the law defining the offense—indeed, in places where, under 
the majority’s analysis, it is entirely superfluous. E. g., 
15 U. S. C. §§79z-3, 80a-48. See also Model Penal Code, 
supra, at 139. Congress could easily have included a similar 
provision in § 2024(b)(1), but did not. Cf. United States v. 
Turkette, 452 U. S. 576, 580-581 (1981).

Finally, the lower court’s reading of the statute is consist-
ent with the legislative history. As the majority points out, 

5 Similarly, it is a valid defense to a charge of theft that the defendant 
thought the property legally belonged to him, even if that belief is incor-
rect. But this is not because ignorance of the law is an excuse. Rather, 
“the legal element involved is simply an aspect of the attendant cir-
cumstances, with respect to which knowledge ... is required for culpa-
bility .... The law involved is not the law defining the offense; it is 
some other legal rule that characterizes the attendant circumstances that 
are material to the offense.” ALI, Model Penal Code §2.02, Comment 
11, p. 131 (Tent. Draft No. 4, 1955). Accord, United States v. Freed, 
401 U. S. 601, 614-615 (1971) (Bre nn an , J., concurring in judgment). 
Cf. Morissette v. United States, 342 U. S. 246 (1952).
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the history provides little to go on. Significantly, however, 
the brief discussions of this provision in the relevant congres-
sional Reports do not mention any requirement of knowing 
illegality. To the contrary, when the Food Stamp Act was 
rewritten in 1977, the House Report noted that “[a]ny unau-
thorized use, transfer, acquisition, alteration, or possession 
of food stamps . . . may be prosecuted under” § 2024(b)(1). 
H. R. Rep. No. 95-464, p. 376 (1977) (emphasis added).

II
The broad principles of the Court’s opinion are easy to 

live with in a case such as this. But the application of its 
reasoning might not always be so benign. For example, 
§ 2024(b)(1) is little different from the basic federal pro-
hibition on the manufacture and distribution of controlled 
substances. Title 21 U. S. C. § 841(a) provides:

“ Except as authorized by this subchapter, it shall be 
unlawful for any person knowingly or intentionally—

“(1) to manufacture, distribute, or dispense, or possess 
with intent to manufacture, distribute or dispense, a 
controlled substance . . . .”

I am sure that the Members of the majority would agree 
that a defendant charged under this provision could not de-
fend on the ground that he did not realize his manufacture 
was unauthorized or that the particular substance was con-
trolled. See United States v. Balint, 258 U. S. 250 (1922). 
On the other hand, it would be a defense if he could prove he 
thought the substance was something other than what it was. 
By the same token, I think, someone in petitioner’s position 
should not be heard to say that he did not know his purchase 
of food stamps was unauthorized, though he may certainly 
argue that he did not know he was buying food stamps. I 
would not stretch the term “knowingly” to require awareness 
of the absence of statutory authority in either of these 
provisions.
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These provisions might be distinguished because of the dif-
ferent placements of the “except as authorized” and the “in 
any manner not authorized” clauses in the sentences. But 
see United States v. Yermian, 468 U. S., at 69, and n. 6. 
However, nothing in the majority’s opinion indicates that this 
difference is relevant. Indeed, the logic of the Court’s opin-
ion would require knowledge of illegality for conviction under 
any statute making it a crime to do something “in any manner 
not authorized by law” or “unlawfully.” I suspect that if a 
case arises in the future where such a result is unacceptable, 
the Court will manage to distinguish today’s decision. But I 
will be interested to see how it does so.

Ill
In relying on the “background assumption of our criminal 

law” that mens rea is required, ante, at 426, the Court ig-
nores the equally well founded assumption that ignorance of 
the law is no excuse. It is “the conventional position that 
knowledge of the existence, meaning or application of the law 
determining the elements of an offense is not an element of 
that offense . . . .” Model Penal Code, supra, at 130.

This Court’s prior cases indicate that a statutory require-
ment of a “knowing violation” does not supersede this prin-
ciple. For example, under the statute at issue in United 
States v. International Minerals & Chemical Corp., 402 
U. S. 558 (1971), the Interstate Commerce Commission was 
authorized to promulgate regulations regarding the transpor-
tation of corrosive liquids, and it was a crime to “knowingly 
violat[e] any such regulation.” 18 U. S. C. § 834(f) (1970 
ed.). Viewing the word “regulations” as “a shorthand des-
ignation for specific acts or omissions which violate the Act,” 
402 U. S., at 562, we adhered to the traditional rule that ig-
norance of the law is not a defense. The violation had to be 
“knowing” in that the defendant had to know that he was 
transporting corrosive liquids and not, for example, merely 
water. Id., at 563-564. But there was no requirement that 
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he be aware that he was violating a particular regulation. 
Similarly, in this case the phrase “in any manner not author-
ized by” the statute or regulations is a shorthand incorpora-
tion of a variety of legal requirements. To be convicted, a 
defendant must have been aware of what he was doing, but 
not that it was illegal.

In Boyce Motor Lines, Inc. v. United States, 342 U. S. 337 
(1952), the Court considered a statute that punished anyone 
who “knowingly violates” a regulation requiring trucks trans-
porting dangerous items to avoid congested areas where pos-
sible. In rejecting a vagueness challenge, the Court read 
“knowingly” to mean not that the driver had to be aware of 
the regulation, see id., at 345 (Jackson, J., dissenting), but 
that he had to know a safer alternative route was available. 
Likewise, in construing 18 U. S. C. §1461, which punishes 
“[w]hoever knowingly uses the mails for the mailing ... of 
anything declared by this section or section 3001(e) of Title 39 
to be nonmailable,” we held that the defendant need not have 
known that the materials were nonmailable. Hamling v. 
United States, 418 U. S. 87, 120-124 (1974). “To require 
proof of a defendant’s knowledge of the legal status of the 
materials would permit the defendant to avoid prosecution 
by simply claiming that he had not brushed up on the law,” 
and was not required by the statute. Id., at 123-124. Ac-
cord, Rosen v. United States, 161 U. S. 29 (1896). See also 
United States v. Freed, 401 U. S. 601 (1971); id., at 612-615 
(Brennan , J., concurring in judgment).

In each of these cases, the statutory language lent itself to 
the approach adopted today if anything more readily than 
does § 2024(b)(1).6 I would read § 2024(b)(1) like those stat-

6 The Court distinguishes these as “public welfare offense” cases involv-
ing inherently dangerous articles of commerce whose users should have as-
sumed were subject to regulation. Ante, at 432-433. But see United 
States v. Freed, 401 U. S., at 612 (Bre nna n , J., concurring in judgment). 
Apart from the fact that a reasonable person would also assume food 
stamps are heavily regulated and not subject to sale and exchange, this dis-



LIPAROTA v. UNITED STATES 443

419 Whi te , J., dissenting

utes, to require awareness of only the relevant aspects of 
one’s conduct rendering it illegal, not the fact of illegality. 
This reading does not abandon the “background assumption” 
of mens rea by creating a strict-liability offense,* 7 and is con-
sistent with the equally important background assumption 
that ignorance of the law is not a defense.

IV
I wholly agree that “[t]he contention that an injury can 

amount to a crime only when inflicted by intention is no pro-
vincial or transient notion.” Morissette v. United States, 342 
U. S. 246, 250 (1952); ante, at 425. But the holding of the 
court below is not at all inconsistent with that longstanding 
and important principle. Petitioner’s conduct was inten-
tional; the jury found that petitioner “realized what he was 
doing, and was aware of the nature of his conduct, and did 
not act through ignorance, mistake, or accident.” App. 33 
(trial court’s instructions). Whether he knew which regula-
tion he violated is beside the point.

tinction is not related to the actual holdings in those cases. The Court’s 
opinion in Boyce and the concurrence in Freed do not discuss this consider-
ation. And the Court’s references to the dangerousness of the goods in 
International Minerals were directed to possible due process challenges 
to convictions without notice of criminality. 402 U. S., at 564-565. As 
today’s majority acknowledges, ante, at 424, n. 6, there is no constitutional 
defect with the holding of the court below. The only issue here is one of 
congressional intent.

7 Under a strict-liability statute, a defendant can be convicted even 
though he was unaware of the circumstances of his conduct that made it 
illegal. To take the example of a statute recently before the Court, a 
regulation forbidding hunting birds in a “baited” field can be read to have a 
scienter requirement, in which case it would be a defense to prove that one 
did not know the field was baited, or not, in which case someone hunting in 
such a field is guilty even if he did not know and could not have known that 
it was baited. See Catlett v. United States, post, at 1074 (Whi te , J., dis-
senting from denial of certiorari). I do not argue that the latter approach 
should be taken to this statute, nor would the statutory language allow it.
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IMMIGRATION AND NATURALIZATION SERVICE v. 
RIOS-PINEDA et  AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE EIGHTH CIRCUIT

No. 83-2032. Argued March 20, 1985—Decided May 13, 1985

Section 244(a)(1) of the Immigration and Nationality Act allows the At-
torney General to suspend an alien’s deportation if the alien has been 
present in the United States for a continuous period of at least seven 
years, is of good moral character, and demonstrates that deportation 
would result in extreme hardship to the alien or to the alien’s spouse 
or child, who is a United States citizen. Even if these prerequisites 
are satisfied, the Attorney General has discretion to refuse to suspend 
deportation. While the Act itself does not provide for reopening sus-
pension proceedings once suspension has been denied, the Attorney Gen-
eral has promulgated regulations under the Act providing that a motion 
to reopen will be denied unless reopening is sought on the basis of 
circumstances that have arisen subsequent to the original deportation 
hearing. The Attorney General has delegated his authority and discre-
tion to suspend deportation to special inquiry officers of the Immigration 
and Naturalization Service (INS), whose decisions are subject to review 
by the Board of Immigration Appeals (BIA). Respondents husband and 
wife, citizens of Mexico, were smuggled illegally into the United States 
in 1974. Respondent husband was apprehended in 1978, and, although 
at his request he was granted permission to return voluntarily to Mexico 
in lieu of deportation, he refused to leave as promised. Deportation 
proceedings were then instituted against respondents, who by that time 
had a child, who, being bom in the United States, was a United States 
citizen. Following a December 1978 hearing, an Immigration Judge 
denied respondents’ request for suspension of deportation and ordered 
their deportation, and the BIA dismissed an appeal. After the Court of 
Appeals in 1982 had reversed the BIA’s decision and remanded the case 
for further proceedings because respondents had accrued the requisite 
seven years’ presence in the United States during the pendency of the 
appeal, respondents moved the BIA to reopen and requested suspension 
of deportation, in the meantime having had a second child bom in the 
United States. The BIA denied the motion to reopen on the grounds, 
inter alia, that the seven years’ presence and an additional child were 
available only because respondents had delayed departure by frivolous 
appeals and that respondents’ conduct had shown a blatant disregard for 
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the immigration laws. The Court, of Appeals reversed and directed the 
BIA to reopen the proceeding, holding, inter alia, that respondents had 
made out a prima facie case of hardship and that the factors relied on by 
the BIA did not justify its refusal to reopen.

Held: The refusal to reopen the suspension proceeding was within the 
Attorney General’s discretion. If, as was required by the regulations, 
respondents’ motion to reopen was based on intervening circumstances 
demonstrating 7-year residence and extreme hardship, the Attorney 
General, acting through the BIA, nevertheless had the authority to deny 
the motion. Although by the time the BIA denied the motion respond-
ents had been in the United States for seven years, that was not the case 
when suspension of deportation was first denied; the seven years ac-
crued during the pendency of respondents’ baseless appeals. And the 
Attorney General did not abuse his discretion in denying reopening 
based on respondents’ flagrant violation of the immigration laws in 
entering the United States, as well as respondent husband’s willful 
failure to depart voluntarily after his request to do so was honored by 
the INS. Pp. 449-452.

720 F. 2d 529, reversed.

Whi te , J., delivered the opinion of the Court, in which all other Mem-
bers joined, except Pow el l , J., who took no part in the consideration or 
decision of the case.

Alan I. Horowitz argued the cause for petitioner. With 
him on the briefs were Solicitor General Lee, Acting Assist-
ant Attorney General Willard, Deputy Solicitor General 
Geller, and James A. Hunolt.

Lawrence H. Rudnick argued the cause for respondents. 
With him on the brief was Roman de la Campa.

Justic e  White  delivered the opinion of the Court.
Section 244(a)(1) of the Immigration and Nationality Act 

(Act), 66 Stat. 214, as amended, 8 U. S. C. § 1254(a)(1), 
allows the Attorney General to suspend the deportation of 
an alien. To warrant such action, the alien must have been 
physically present in the United States for a continuous pe-
riod of at least seven years, be of good moral character, 
and demonstrate that deportation would result in extreme 
hardship to the alien, or the alien’s “spouse, parent, or child, 
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who is a citizen of the United States or an alien lawfully 
admitted for permanent residence.” Ibid. Even if these 
prerequisites are satisfied, it remains in the discretion of the 
Attorney General to suspend, or refuse to suspend, deporta-
tion. INS v. Jong Ha Wang, 450 U. S. 139, 144, n. 5 (1981); 
Jay v. Boyd, 351 U. S. 345, 353 (1956). Although Congress 
did not provide a statutory mechanism for reopening sus-
pension proceedings once suspension has been denied, the 
Attorney General has promulgated regulations under the Act 
allowing for such a procedure. 8 CFR § 3.2 (1985). Under 
the regulations, a motion to reopen will be denied unless 
reopening is sought on the basis of circumstances which have 
arisen subsequent to the original hearing. Ibid. The Attor-
ney General, authorized by Congress to do so, 8 U. S. C. 
§ 1103, has delegated his authority and discretion to suspend 
deportation to special inquiry officers of the Immigration and 
Naturalization Service (INS), whose decisions are subject to 
review by the Board of Immigration Appeals (BIA). 8 CFR 
§§242.8, 242.21 (1985).

Respondents, a married couple, are natives and citizens of 
Mexico. Respondent husband illegally entered the United 
States in 1972. Apprehended, he returned to Mexico in 
early 1974 under threat of deportation. Two months later, 
he and respondent wife paid a professional smuggler $450 
to transport them into this country, entering the United 
States without inspection through the smuggler’s efforts. 
Respondent husband was again apprehended by INS agents 
in 1978. At his request, he was granted permission to re-
turn voluntarily to Mexico in lieu of deportation. He was 
also granted two subsequent extensions of time to depart, 
but he ultimately declined to leave as promised. INS then 
instituted deportation proceedings against both respondents. 
By that time, respondent wife had given birth to a child, who, 
bom in the United States, was a citizen of this country. A 
deportation hearing was held in December 1978. Respond-
ents conceded illegal entry, conceded deportability, but re-
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quested suspension of deportation. The Immigration Judge, 
ruling that respondents were ineligible for suspension be-
cause they had not satisfied the requirement of seven years’ 
continuous physical presence, ordered their deportation. 
Respondents appealed the order to the BIA, asserting a vari-
ety of arguments to establish that the deportation violated 
their rights or the rights of their child. The BIA rejected 
these arguments and dismissed the appeal.

In July 1980, respondents filed a petition for review in the 
Court of Appeals, which automatically stayed their depor-
tation pursuant to 8 U. S. C. § 1105a(a)(3). Asking that 
the court order their deportation suspended, respondents 
asserted substantially the same claims rejected by the BIA: 
that the Immigration Judge should have given them Miranda 
warnings, that their deportation was an unlawful de facto 
deportation of their citizen child, and that respondent hus-
band should have been considered present in the United 
States for seven years. In March 1982, 15 months after the 
briefs were filed, the Court of Appeals reversed the decision 
of the BIA and remanded the case for further proceedings. 
Rios-Pineda v. United States Department of Justice, 673 
F. 2d 225 (CA8). The Court of Appeals was of the view that 
during the pendency of the appeals, respondents had accrued 
the requisite seven years’ continuous physical presence in the 
United States. Id., at 227. Because of this development, 
the court directed the BIA to allow respondents 60 days to 
file a motion to reopen their deportation proceeding and 
cautioned the BIA “to give careful and thorough consider-
ation to the . . . motion to reopen if, indeed, one is filed.” 
Id., at 228, n. 5. During the pendency of the appeals, 
respondent wife gave birth to a second citizen child.

Respondents then moved the BIA to reopen and requested 
suspension of deportation. They alleged that deportation 
would result in extreme hardship in that their two citizen 
children would be deprived of their right to an education in 
United States schools and to social assistance. Respondents 
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also alleged general harm to themselves from their “low skills 
and educations” and the lower standard of living in Mexico.

The BIA denied the motion to reopen. First, the motion 
was not timely filed, as respondents had not served it on 
the proper official within the specified 60 days. Second, 
discretionary relief was unwarranted, since the additional 
facts—seven years’ continuous physical presence and an ad-
ditional child—were available only because respondents had 
delayed departure by frivolous appeals. Third, respondent 
husband’s conduct in returning to the country only two 
months after his 1974 departure, respondents’ payment to 
a professional smuggler to enter this country illegally, and 
respondent husband’s refusal to depart voluntarily after 
promising to do so, all evinced a blatant disregard for the 
immigration laws, disentitling respondents to the favorable 
exercise of discretion.

The Court of Appeals reversed and directed the BIA to 
reopen the proceeding. Rios-Pineda v. United States De-
partment of Justice, 720 F. 2d 529 (CA8 1983). The motion 
to reopen, the panel concluded, was timely filed,1 respond-
ents had made out a prima facie case of hardship, and the 
factors relied on by the BIA did not justify its refusal to 
reopen. Although the court did not find merit in any of the 
legal arguments respondents had pressed during their prior 
appeals, their appeals were not frivolous. Neither could the 
BIA deny a motion to reopen because of respondents’ disre-
gard of the immigration laws, since such disregard is present 
in some measure in all deportation cases. Id., at 534.

We granted certiorari, 469 U. S. 1071 (1984), because this 
case involves important issues bearing on the scope of the 
Attorney General’s discretion in acting on motions to reopen 
civil requests for suspension of deportation.

1 The issue of whether the motion to reopen was timely filed is not before 
this Court, and we assume, without deciding, that timely filing was estab-
lished by service of the motion on the wrong official within the period 
required by the Court of Appeals’ first decision. See 720 F. 2d, at 532.
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We have recently indicated that granting a motion to 
reopen is a discretionary matter with BIA. INS v. Phin-
pathya, 464 U. S. 183, 188, n. 6 (1984). Thus, even assum-
ing that respondents’ motion to reopen made out a prima 
facie case of eligibility for suspension of deportation, the At-
torney General had discretion to deny the motion to reopen. 
INS v. Jong Ha Wang, 450 U. S. 139, 144, n. 5 (1981). We 
have also held that if the Attorney General decides that relief 
should be denied as a matter of discretion, he need not con-
sider whether the threshold statutory eligibility requirements 
are met. INS v. Bagamasbad, 429 U. S. 24 (1976); see also 
Jong Ha Wang, 450 U. S., at 143-144, n. 5.

Given the Attorney General’s broad discretion in this con-
text, we cannot agree with the Court of Appeals’ holding that 
denial of the motion to reopen was an impermissible exercise 
of that discretion. If, as was required by the regulations, 
respondents’ motion to reopen was based on intervening 
circumstances demonstrating 7-year residence and extreme 
hardship, the Attorney General, acting through the BIA, 
nevertheless had the authority to deny the motion for two 
separate and quite adequate reasons.

First, although by the time the BIA denied the motion, 
respondents had been in this country for seven years, that 
was not the case when suspension of deportation was first 
denied;2 the seven years accrued during the pendency of 

2 Even prior to our decision in INS V. Phinpathya, 464 U. S. 183 (1984), 
while the administrative practice treated some minor absences as not 
breaking the continuous presence period, neither the courts nor the Attor-
ney General had ever considered a departure under threat of deportation, 
coupled with a subsequent illegal entry after two months’ absence, any-
thing less than a meaningful interruption of the period. Not only had the 
Immigration Judge explained, both at the deportation hearing and in his 
written decision, App. to Pet. for Cert. 27a, that such an absence was an 
interruption of the period of continuous presence, the law itself was clear. 
See Heitland v. INS, 551 F. 2d 495, 503-504 (CA2), cert, denied, 434 U. S. 
819 (1977); Segura-Viachi v. INS, 538 F. 2d 91, 92 (CA5 1976); Barragan- 
Sanchez v. Rosenberg, 471 F. 2d 758, 760 (CA9 1972); see generally 
Phinpathya, supra, at 193-194.



450 OCTOBER TERM, 1984

Opinion of the Court 471 U. S.

respondents’ appeals. The BIA noted that respondents’ 
issues on appeals were without merit and held that the 7- 
year requirement satisfied in this manner should not be 
recognized. In our view, it did not exceed its discretion in 
doing so.

The Court of Appeals thought the appeal had not been 
frivolous because it had resulted in further proceedings. 
But this was true only because seven years of residence had 
accrued during the pendency of the appeal. No substance 
was found in any of the points raised on appeal, in and of 
themselves, and we agree with the BIA that they were with-
out merit. The purpose of an appeal is to correct legal errors 
which occurred at the initial determination of deportability; it 
is not to permit an indefinite stalling of physical departure in 
the hope of eventually satisfying legal prerequisites. One 
illegally present in the United States who wishes to remain 
already has a substantial incentive to prolong litigation in 
order to delay physical deportation for as long as possible. 
See, e. g., Sung Ja Oum v. INS, 613 F. 2d 51, 52-54 (CA4 
1980); Hibbert v. INS, 554 F. 2d 17, 19-21 (CA2 1977). The 
Attorney General can, in exercising his discretion, legiti-
mately avoid creating a further incentive for stalling by re-
fusing to reopen suspension proceedings for those who be-
came eligible for such suspension only because of the passage 
of time while their meritless appeals dragged on. See 
Leblanc v. INS, 715 F. 2d 685, 693 (CAI 1983); Agustin 
v. INS, 700 F. 2d 564, 566 (CA9 1983); Balani v. INS, 669 F. 
2d 1157, 1160-1162 (CA6 1982); Der-Rong Chour v. INS, 578 
F. 2d 464, 467-468 (CA2 1978), cert, denied, 440 U. S. 980 
(1979); Schieber v. INS, 171 U. S. App. D. C. 312, 320-321, 
520 F. 2d 44, 52-53 (1975).

The impact of any other rule is pointed out by this case. 
Respondents were apprehended in 1978, and they conceded 
deportability. Nonetheless, over six years later they remain 
in the United States by virtue of their baseless appeals. In 
administering this country’s immigration laws, the Attorney 
General and the INS confront an onerous task even without 
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the addition of judicially augmented incentives to take merit-
less appeals, engage in repeated violations, and undertake 
other conduct solely to drag out the deportation process. 
Administering the 7-year requirement in this manner is 
within the authority of the Attorney General. The Act com-
mits the definition of the standards in the Act to the Attorney 
General and his delegate in the first instance, “and their con-
struction and application of th[ese] standard[s] should not be 
overturned by a reviewing court simply because it may pre-
fer another interpretation of the statute.” INS v. Jong Ha 
Wang, supra, at 144.

Second, we are sure that the Attorney General did not 
abuse his discretion in denying reopening based on respond-
ents’ flagrant violation of the federal law in entering the 
United States, as well as respondent husband’s willful failure 
to depart voluntarily after his request to do so was honored 
by the INS. The Court of Appeals’ rejection of these con-
siderations as “irrelevant” is unpersuasive. While all aliens 
illegally present in the United States have, in some way, vio-
lated the immigration laws, it is untenable to suggest that the 
Attorney General has no discretion to consider their indi-
vidual conduct and distinguish among them on the basis of 
the flagrancy and nature of their violations. There is a 
difference in degree between one who enters the country 
legally, staying beyond the terms of a visa, and one who 
enters the country without inspection. Nor does everyone 
who illegally enters the country do so repeatedly and with 
the assistance of a professional smuggler. Furthermore, the 
Attorney General can certainly distinguish between those 
who, once apprehended, comply with the laws, and those who 
refuse to honor previous agreements to report for voluntary 
departure. Accordingly, we are convinced that the BIA did 
not abuse its discretion in denying reopening because of 
respondents’ prior conduct.

This case, therefore, does not involve the unreasoned or 
arbitrary exercise of discretion. Here the BIA’s explanation 
of its decision was grounded in legitimate concerns about the
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administration of the immigration laws and was determined 
on the basis of the particular conduct of respondents. In this 
government of separated powers, it is not for the judiciary to 
usurp Congress’ grant of authority to the Attorney General 
by applying what approximates de novo appellate review. 
See Jong Ha Wang, 450 U. S., at 144-145; Phinpathya, 464 
U. S., at 195-196. Because we conclude that here the re-
fusal to reopen the suspension proceeding was within the dis-
cretion of the Attorney General, we reverse the decision of 
the Court of Appeals.

So ordered.

Justic e Powell  took no part in the consideration or 
decision of this case.
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UNITED STATES v. BENCHIMOL

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

No. 84-1165. Decided May 13, 1985

In 1976, respondent pleaded guilty in Federal District Court to a charge of 
mail fraud, pursuant to a plea bargain whereby the Government agreed 
to recommend probation on condition that restitution be made. How-
ever, the court disregarded the recommendation and sentenced respond-
ent to six years of treatment and supervision under the Youth Correc-
tions Act. After serving 18 months of his sentence, he was arrested for 
parole violation, but a few days before his arrest, he moved to withdraw 
his guilty plea or, in the alternative, to have his sentence vacated and be 
resentenced to the time already served, claiming that the Government 
had failed to comply with its part of the plea bargain. The District 
Court denied relief, but the Court of Appeals reversed, holding that the 
Government had breached its plea bargain because, although the Assist-
ant United States Attorney, at the sentencing hearing, had agreed with 
defense counsel’s statement that the Government recommended proba-
tion with restitution, he did not explain his reasons for the recommenda-
tion and left the impression of less than enthusiastic support for leniency.

Held: The Court of Appeals misconceived the effect of Federal Rule of 
Criminal Procedure 11(e), which governs plea bargaining, and of the 
applicable case law. Even assuming that the Government, in a particu-
lar case, may commit itself to make a certain recommendation to the sen-
tencing court “enthusiastically” or to explain to the court its reasons for 
making the recommendation, there is no contention or finding that the 
Government had in fact undertaken to do either of such things here. 
The Court of Appeals erred in holding that under Rule 11(e) such an 
undertaking is to be implied as a matter of law from the Government’s 
agreement to recommend a particular sentence. There was simply no 
default on the Government’s part here.

Certiorari granted; 738 F. 2d 1001, reversed.

Per  Curi am .
In April 1976, respondent pleaded guilty in the United 

States District Court for the Northern District of California 
to an information charging him with one count of mail fraud 
in violation of 18 U. S. C. § 1341. Respondent pleaded pur-
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suant to a plea bargain whereby the Government agreed to 
recommend probation on condition that restitution be made. 
The District Court disregarded the recommendation and sen-
tenced respondent to six years of treatment and supervision 
under the Youth Corrections Act, 18 U. S. C. § 5010(b). He 
was released on parole after serving 18 months of his sen-
tence, but a warrant for his arrest because of parole violation 
was issued in 1978, and he was eventually taken into custody 
on that warrant in October 1981. A few days before his ar-
rest on this warrant, he filed a motion under Federal Rule of 
Criminal Procedure 32(d) and 28 U. S. C. §2255 to withdraw 
his guilty plea or, in the alternative, to have his sentence 
vacated and be resentenced to the time already served. He 
claimed that the Government had failed to comply with its 
part of the plea bargain upon which his guilty plea was based.

The District Court that had received the guilty plea also 
heard respondent’s application for collateral relief, and de-
nied it. The Court of Appeals by a divided vote reversed 
that judgment, holding that “when the government under-
takes to recommend a sentence pursuant to a plea bargain, 
it has the duty to state its recommendation clearly to the 
sentencing judge and to express the justification for it.” 738 
F. 2d 1001, 1002 (CA9 1984). There is some slight disagree-
ment about the facts surrounding the terms of the plea bar-
gain and its presentation to the District Court, a situation 
entirely understandable by reason of the lapse of more than 
five years between the entry of the guilty plea and the hear-
ing on the request for collateral relief. The Court of Appeals 
had this view of the facts:

“Benchimol agreed to plead guilty. The government 
concedes that in exchange for the guilty plea it promised 
to recommend probation with restitution. However, at 
the sentencing hearing, the presentence report incor-
rectly stated that the government would stand silent. 
Benchimol’s counsel informed the court that the govern-
ment instead recommended probation with restitution.
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The Assistant United States Attorney then stated: ‘That 
is an accurate representation.’” Ibid.

The Court of Appeals concluded that the Government had 
breached its plea bargain because, although the Assistant 
United States Attorney concurred with defense counsel’s 
statement that the Government recommended probation 
with restitution, it “made no effort to explain its reasons for 
agreeing to recommend a lenient sentence but rather left an 
impression with the court of less-than-enthusiastic support 
for leniency.” Ibid.

We think this holding misconceives the effect of the rele-
vant rules and of the applicable case law. Federal Rule of 
Criminal Procedure 11(e) provides an elaborate formula for 
the negotiation of plea bargains, which allows the attorney 
for the Government to agree to move for dismissal of other 
charges and to agree that a specific sentence is the appropri-
ate disposition of the case. It also authorizes the Govern-
ment attorney to make a recommendation for a particular 
sentence, or agree not to oppose the defendant’s request for 
such a sentence, with the understanding that such recom-
mendation or request shall not be binding upon the court.

It may well be that the Government in a particular case 
might commit itself to “enthusiastically” make a particular 
recommendation to the court, and it may be that the Gov-
ernment in a particular case might agree to explain to the 
court the reasons for the Government’s making a particular 
recommendation. But respondent does not contend, nor did 
the Court of Appeals find, that the Government had in fact 
undertaken to do either of these things here. The Court of 
Appeals simply held that as a matter of law such an under-
taking was to be implied from the Government’s agreement 
to recommend a particular sentence. But our view of Rule 
11(e) is that it speaks in terms of what the parties in fact 
agree to, and does not suggest that such implied-in-law terms 
as were read into this agreement by the Court of Appeals 
have any place under the Rule.
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The Court of Appeals relied on cases such as United States 
v. Grandinetti, 564 F. 2d 723 (CA5 1977), and United States 
v. Brown, 500 F. 2d 375 (CA4 1974), for the conclusion it 
reached with respect to the requirement of “enthusiasm,” but 
it appears to us that in each of these cases the Government 
attorney appearing personally in court at the time of the plea 
bargain expressed personal reservations about the agree-
ment to which the Government had committed itself. This is 
quite a different proposition than an appellate determination 
from a transcript of the record made many years earlier that 
the Government attorney had “left an impression with the 
court of less-than-enthusiastic support for leniency.” When 
the Government agrees pursuant to Rule 11(e) to make a rec-
ommendation with respect to sentence, it must carry out its 
part of the bargain by making the promised recommendation; 
but even if Rule 11(e) allows bargaining about degrees of 
enthusiasm, there appears to have been none here.

Rule 11(e) may well contemplate agreement by the Gov-
ernment in a particular case to state to the court its reasons 
for making the recommendation which it agrees to make. 
The Government suggests that spreading on the record its 
reasons for agreement to a plea bargain in a particular case— 
for example, that it did not wish to devote scarce resources 
to a trial of this particular defendant, or that it wished to 
avoid calling the victim as a witness—would frequently harm, 
rather than help, the defendant’s quest for leniency. These 
may well be reasons why the defendant would not wish to 
exact such a commitment from the Government, but for pur-
poses of this case it is enough that no such agreement was 
made in fact. Since Rule 11(e) speaks generally of the plea 
bargains that the parties make, it was error for the Court of 
Appeals to imply as a matter of law a term which the parties 
themselves did not agree upon.

For these reasons, we conclude that there was simply no 
default on the part of the Government in this case, to say 
nothing of a default remediable on collateral attack under 28
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U. S. C. §2255 or under Federal Rule of Criminal Procedure 
32(d), as in effect before August 1, 1983. See Hill v. United 
States, 368 U. S. 424, 428 (1962). The petition for certiorari 
is accordingly granted, and the judgment of the Court of 
Appeals is

Reversed.*

Justi ce  Steve ns , concurring in the judgment.
Whether or not the Government complied with Federal 

Rule of Criminal Procedure 11(e), I agree that the error, 
if any, was not serious enough to support a collateral at-
tack under Federal Rule of Criminal Procedure 32(d) or 28 
U. S. C. § 2255. The error here is “not a fundamental defect 
which inherently results in a complete miscarriage of justice, 
nor an omission inconsistent with the rudimentary demands 
of fair procedure.” Hill v. United States, 368 U. S. 424, 428 
(1962). Nor has it resulted in “manifest injustice.” Fed. 
Rule Crim. Proc. 32(d). If the Government erred in failing 
to recommend affirmatively the proper sentence, the time to 
object was at the sentencing hearing or on direct appeal. 
“[T]here is no basis here for allowing collateral attack ‘to 
do service for an appeal.’” United States v. Timmreck, 441 
U. S. 780, 784 (1979) (quoting Sunal v. Large, 332 U. S. 174, 
178 (1947)).

Accordingly, I concur in the judgment.

Justic e  Brenn an , with whom Justi ce  Mars hall  joins, 
dissenting.

The Court today continues its unsettling practice of sum-
marily reversing decisions rendered in favor of criminal de-
fendants, based not on broad principle but on idiosyncratic

*Our summary reversals are not as one-sided as the dissent claims. See 
per curiam reversals in Smith v. Illinois, 469 U. S. 91 (1984); Thompson 
v. Louisiana, 469 U. S. 17 (1984); Payne v. Virginia, 468 U. S. 1062 
(1984).
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facts and without full briefing or oral argument. See, e. g., 
United States v. Gagnon, 470 U. S. 522, 530-531 (1985) 
(Brennan , J., dissenting); Florida v. Meyers, 466 U. S. 380, 
383 (1984) (Stevens , J., dissenting); Wyrick v. Fields, 459 
U. S. 42, 50 (1982) (Mars hal l , J., dissenting). Because I 
find this one-sided practice of summary error correction*  
inappropriate, I would vote merely to deny this petition for 
certiorari. Accordingly, I respectfully dissent.

*There have been summary reversals in 27 noncapital cases involving 
criminal convictions over the last four Terms. Twenty-four of these 
favored the warden or the prosecutor. See ante, at 456-457; United 
States v. Gagnon, 470 U. S. 522 (1985) (per curiam); United States v. 
Woodward 469 U. S. 105 (1985) (per curiam); Florida v. Rodriguez, 469 
U. S. 1 (1984) (per curiam); Massachusetts v. Upton, 466 U. S. 727 (1984) 
(per curiam); Florida v. Meyers, 466 U. S. 380, 386, and n. 3 (1984) (per 
curiam) (Stev ens , J., dissenting) (collecting cases).



HOPFMANN v. CONNOLLY 459

Per Curiam

HOPFMANN ET al . V. CONNOLLY et  al .

ON APPEAL FROM THE UNITED STATES COURT OF APPEALS 
FOR THE FIRST CIRCUIT

No. 84-1440. Decided May 13, 1985
Held: In federal-court proceedings wherein it was claimed that the Massa-

chusetts Democratic Party’s Charter, as enforced by a Massachusetts 
statute, violated the First and Fourteenth Amendments, the Court of 
Appeals erred in concluding, on the basis of Hicks v. Miranda, 422 U. S. 
332, that the claim here was foreclosed by this Court’s summary dispo-
sition of two appeals from the Massachusetts Supreme Judicial Court in 
Langone n . Connolly, 460 U. S. 1057. Hicks explained the precedential 
effect of a dismissal by this Court “for want of [a] substantial federal 
question” where this Court has jurisdiction over an appeal. However, 
in Langone this Court dismissed the appeals for lack of appellate juris-
diction and thus had no occasion to adjudicate the merits of the consti-
tutional questions presented in the jurisdictional statements. Nor did 
the denial of certiorari, upon treating the papers whereon the appeals 
were taken in Langone as petitions for certiorari, have any precedential 
effect.

Appeal dismissed for want of jurisdiction and, treating the papers as a 
petition for certiorari, certiorari granted; 746 F. 2d 97, vacated and 
remanded.

Per  Curi am .
Appeal from the United States Court of Appeals for the 

First Circuit is dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for 
writ of certiorari, the petition is granted.

Hopfmann filed this action in the Federal District Court for 
the District of Massachusetts challenging a provision in the 
Charter of the Massachusetts Democratic Party. Among 
the theories he advanced was a claim that the provision, as 
enforced by Mass. Gen. Laws Ann., ch. 53, §§1-121 (West 
1975 and Supp. 1985), violated the First and Fourteenth 
Amendments of the United States Constitution. Relying on 
Hicks v. Miranda, 422 U. S. 332, 344 (1975), the Court of 
Appeals held that the claim was foreclosed by this Court’s
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summary disposition of two appeals from the Supreme Ju-
dicial Court of Massachusetts in Langone v. Connolly, 460 
U. S. 1057 (1983). See 746 F. 2d 97, 100-101 (1984).

In Hicks, the Court explained the precedential effect of 
the dismissal “for want of [a] substantial federal question” in 
Miller v. California, 418 U. S. 915 (1974):

“[Miller] was an appeal from a decision by a state court 
upholding a state statute against federal constitutional 
attack. A federal constitutional issue was properly 
presented, it was within our appellate jurisdiction under 
28 U. S. C. § 1257(2), and we had no discretion to refuse 
adjudication of the case on its merits as would have been 
true had the case been brought here under our certiorari 
jurisdiction. We were not obligated to grant the case 
plenary consideration, and we did not; but we were re-
quired to deal with its merits. We did so by concluding 
that the appeal should be dismissed because the consti-
tutional challenge to the California statute was not a 
substantial one.” 422 U. S., at 343-344.

Because the Court had jurisdiction over the appeal in Miller, 
the dismissal involved a rejection of “the specific challenges 
presented in the statement of jurisdiction.” Mandel n . 
Bradley, 432 U. S. 173, 176 (1977) (per curiam).

On the other hand, the order disposing of the appeals in 
Langone read:

“Appeals from Sup. Jud. Ct. Mass, dismissed/or want 
of jurisdiction. Treating the papers whereon the ap-
peals were taken as petitions for writs of certiorari, 
certiorari denied. Reported below: 388 Mass. 185, 446 
N. E. 2d 43 [1983].” 460 U. S., at 1057 (emphasis 
added).

Because the Court dismissed the appeals for lack of appellate 
jurisdiction, we had no occasion to adjudicate the merits of 
the constitutional questions presented in the jurisdictional
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statements. Nor did the denial of certiorari have any prec-
edential effect. See Maryland v. Baltimore Radio Show, 
Inc., 338 U. S. 912, 919 (1950) (opinion of Frankfurter, J., 
respecting denial of the petition for certiorari).

The judgment of the Court of Appeals is vacated to the 
extent it relied on the dismissal of the appeals in Lang  one, 
and the cause is remanded for further proceedings.

It is so ordered.
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BURGER KING CORP. v. RUDZEWICZ

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR 
THE ELEVENTH CIRCUIT

No. 83-2097. Argued January 8, 1985—Decided May 20, 1985

Appellant is a Florida corporation whose principal offices are in Miami. It 
conducts most of its restaurant business through a franchise operation, 
under which franchisees are licensed to use appellant’s trademarks and 
service marks in leased standardized restaurant facilities for a period of 
20 years. The governing contracts provide that the franchise relation-
ship is established in Miami and governed by Florida law, and call for 
payment of all required monthly fees and forwarding of all relevant 
notices to the Miami headquarters. The Miami headquarters sets policy 
and works directly with the franchisees in attempting to resolve major 
problems. Day-to-day monitoring of franchisees, however, is conducted 
through district offices that in turn report to the Miami headquarters. 
Appellee is a Michigan resident who, along with another Michigan resi-
dent, entered into a 20-year franchise contract with appellant to operate 
a restaurant in Michigan. Subsequently, when the restaurant’s patron-
age declined, the franchisees fell behind in their monthly payments. 
After extended negotiations among the franchisees, the Michigan dis-
trict office, and the Miami headquarters proved unsuccessful in solving 
the problem, headquarters terminated the franchise and ordered the 
franchisees to vacate the premises. They refused and continued to op-
erate the restaurant. Appellant then brought a diversity action in Fed-
eral District Court in Florida, alleging that the franchisees had breached 
their franchise obligations and requesting damages and injunctive relief. 
The franchisees claimed that, because they were Michigan residents and 
because appellant’s claim did not “arise” within Florida, the District 
Court lacked personal jurisdiction over them. But the court held that 
the franchisees were subject to personal jurisdiction pursuant to Flor-
ida’s long-arm statute^which extends jurisdiction to any person, whether 
or not a citizen or resident of the State, who breaches a contract in the 
State by failing to perform acts that the contract requires to be performed 
there, Thereafter, the court entered judgment against the franchisees 
on the merits. The Court of Appeals reversed, holding that “[j]urisdic- 
tion under these circumstances would offend the fundamental fairness 
which is the touchstone of due process.”

Held: The District Court’s exercise of jurisdiction pursuant to Florida’s 
long-arm statute did not violate the Due Process Clause of the Four-
teenth Amendment. Pp. 471-487.
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(a) A forum may assert specific jurisdiction over a nonresident defend-
ant where an alleged injury arises out of or relates to actions by the 
defendant himself that are purposefully directed toward forum resi-
dents, and where jurisdiction would not otherwise offend “fair play and 
substantial justice.” Jurisdiction in these circumstances may not be 
avoided merely because the defendant did not physically enter the 
forum. Pp. 471-478.

(b) An individual’s contract with an out-of-state party cannot alone 
automatically establish sufficient minimum contacts in the other party’s 
home forum. Instead, the prior negotiations and contemplated future 
consequences, along with the terms of the contract and the parties’ 
actual course of dealing, must be evaluated to determine whether a 
defendant purposefully established minimum contacts within the forum. 
Pp. 478-479.

(c) Here, appellee established a substantial and continuing relation-
ship with appellant’s Miami headquarters, and received fair notice from 
the contract documents and the course of dealings that he might be 
subject to suit in Florida. The District Court found that appellee is an 
“experienced and sophisticated” businessman who did not act under eco-
nomic duress or disadvantage imposed by appellant, and appellee has 
pointed to no other factors that would establish the unconstitutionality 
of Florida’s assertion of jurisdiction. Pp. 479-487.

724 F. 2d 1505, reversed and remanded.

Bre nn an , J., delivered the opinion of the Court, in which Bur ge r , 
C. J., and Mar sha ll , Bla ck mun , Reh nq ui st , and O’Con no r , JJ., 
joined. Stev en s , J., filed a dissenting opinion, in which Whi te , J., 
joined, post, p. 487. Powe ll , J., took no part in the consideration or 
decision of the case.

Joel S. Perwin argued the cause and filed briefs for 
appellant.

Thomas H. Oehmke argued the cause and filed a brief for 
appellee.

Justi ce  Brenna n  delivered the opinion of the Court.
The State of Florida’s long-arm statute extends jurisdic-

tion to “[a]ny person, whether or not a citizen or resident of 
this state,” who, inter alia, “[b]reach[es] a contract in this 
state by failing to perform acts required by the contract to 
be performed in this state,” so long as the cause of action 



464 OCTOBER TERM, 1984

Opinion of the Court 471 U. S.

arises from the alleged contractual breach. Fla. Stat. § 48.193 
(l)(g) (Supp. 1984). The United States District Court for the 
Southern District of Florida, sitting in diversity, relied on this 
provision in exercising personal jurisdiction over a Michigan 
resident who allegedly had breached a franchise agreement 
with a Florida corporation by failing to make required pay-
ments in Florida. The question presented is whether this 
exercise of long-arm jurisdiction offended “traditional concep- 
tionfs] of fair play and substantial justice” embodied in the 
Due Process Clause of the Fourteenth Amendment. Interna-
tional Shoe Co. v. Washington, 326 U. S. 310, 320 (1945).

I
A

Burger King Corporation is a Florida corporation whose 
principal offices are in Miami. It is one of the world’s largest 
restaurant organizations, with over 3,000 outlets in the 50 
States, the Commonwealth of Puerto Rico, and 8 foreign 
nations. Burger King conducts approximately 80% of its 
business through a franchise operation that the company 
styles the “Burger King System”—“a comprehensive restau-
rant format and operating system for the sale of uniform and 
quality food products.” App. 46.1 Burger King licenses its 
franchisees to use its trademarks and service marks for a 
period of 20 years and leases standardized restaurant facili-
ties to them for the same term. In addition, franchisees 
acquire a variety of proprietary information concerning the 
“standards, specifications, procedures and methods for op-

1 Burger King’s standard Franchise Agreement further defines this sys-
tem as “a restaurant format and operating system, including a recognized 
design, decor, color scheme and style of building, uniform standards, speci-
fications and procedures of operation, quality and uniformity of products 
and services offered, and procedures for inventory and management con-
trol . . . .” App. 43.
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erating a Burger King Restaurant.” Id., at 52. They also 
receive market research and advertising assistance; ongoing 
training in restaurant management;2 and accounting, cost-
control, and inventory-control guidance. By permitting fran-
chisees to tap into Burger King’s established national reputa-
tion and to benefit from proven procedures for dispensing 
standardized fare, this system enables them to go into the res-
taurant business with significantly lowered barriers to entry.3

In exchange for these benefits, franchisees pay Burger 
King an initial $40,000 franchise fee and commit themselves to 
payment of monthly royalties, advertising and sales promo-
tion fees, and rent computed in part from monthly gross sales. 
Franchisees also agree to submit to the national organization’s 
exacting regulation of virtually every conceivable aspect of 
their operations.4 Burger King imposes these standards and 
undertakes its rigid regulation out of conviction that “[u]ni- 
formity of service, appearance, and quality of product is es-
sential to the preservation of the Burger King image and the 
benefits accruing therefrom to both Franchisee and Franchi-
sor.” Id., at 31.

Burger King oversees its franchise system through a two- 
tiered administrative structure. The governing contracts

2 Mandatory training seminars are conducted at Burger King University 
in Miami and at Whopper College Regional Training Centers around the 
country. See id., at 39; 6 Record 540-541.

3 See App. 43-44. See generally H. Brown, Franchising Realities and 
Remedies 6-7, 16-17 (2d ed. 1978).

4 See, e. g., App. 24-25, 26 (range, “quality, appearance, size, taste, and 
processing” of menu items), 31 (“standards of service and cleanliness”), 32 
(hours of operation), 47 (“official mandatory restaurant operating stand-
ards, specifications and procedures”), 48-50 (building layout, displays, 
equipment, vending machines, service, hours of operation, uniforms, ad-
vertising, and promotion), 53 (employee training), 55-56 (accounting and 
auditing requirements), 59 (insurance requirements). Burger King also 
imposes extensive standards governing franchisee liability, assignments, 
defaults, and termination. See id., at 61-74.
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provide that the franchise relationship is established in Miami 
and governed by Florida law, and call for payment of all 
required fees and forwarding of all relevant notices to the 
Miami headquarters.5 The Miami headquarters sets policy 
and works directly with its franchisees in attempting to 
resolve major problems. See nn. 7, 9, infra. Day-to-day 
monitoring of franchisees, however, is conducted through 
a network of 10 district offices which in turn report to the 
Miami headquarters.

The instant litigation grows out of Burger King’s termina-
tion of one of its franchisees, and is aptly described by the 
franchisee as “a divorce proceeding among commercial part-
ners.” 5 Record 4. The appellee John Rudzewicz, a Michi-
gan citizen and resident, is the senior partner in a Detroit 
accounting firm. In 1978, he was approached by Brian Mac- 
Shara, the son of a business acquaintance, who suggested 
that they jointly apply to Burger King for a franchise in the 
Detroit area. MacShara proposed to serve as the manager 
of the restaurant if Rudzewicz would put up the investment 
capital; in exchange, the two would evenly share the profits. 
Believing that MacShara’s idea offered attractive investment 
and tax-deferral opportunities, Rudzewicz agreed to the ven-
ture. 6 id., at 438-439, 444, 460.

Rudzewicz and MacShara jointly applied for a franchise to 
Burger King’s Birmingham, Michigan, district office in the 
autumn of 1978. Their application was forwarded to Burger 
King’s Miami headquarters, which entered into a preliminary 
agreement with them in February 1979. During the ensuing 
four months it was agreed that Rudzewicz and MacShara 
would assume operation of an existing facility in Drayton 
Plains, Michigan. MacShara attended the prescibed man-
agement courses in Miami during this period, see n. 2, supra, 
and the franchisees purchased $165,000 worth of restaurant 
equipment from Burger King’s Davmor Industries division in

See id., at 10-11, 37, 43, 72-73, 113. See infra, at 481.
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Miami. Even before the final agreements were signed, how-
ever, the parties began to disagree over site-development fees, 
building design, computation of monthly rent, and whether the 
franchisees would be able to assign their liabilities to a cor-
poration they had formed.6 During these disputes Rudze- 
wicz and MacShara negotiated both with the Birmingham dis-
trict office and with the Miami headquarters.7 With some 
misgivings, Rudzewicz and MacShara finally obtained limited 
concessions from the Miami headquarters,8 signed the final 
agreements, and commenced operations in June 1979. By 
signing the final agreements, Rudzewicz obligated himself 
personally to payments exceeding $1 million over the 20-year 
franchise relationship.

6 The latter two matters were the major areas of disagreement. Not-
withstanding that Burger King’s franchise offering advised that minimum 
rent would be based on a percentage of “approximated capitalized site 
acquisition and construction costs,” id., at 23, Rudzewicz assumed that 
rent would be a function solely of renovation costs, and he thereby under-
estimated the minimum monthly rent by more than $2,000. The District 
Court found Rudzewicz’ interpretation “incredible.” 7 Record 649.

With respect to assignment, Rudzewicz and MacShara had formed 
RMBK Corp, with the intent of assigning to it all of their interest and 
liabilities in the franchise. Consistent with the contract documents, how-
ever, Burger King insisted that the two remain personally liable for their 
franchise obligations. See App. 62, 109. Although the franchisees con-
tended that Burger King officials had given them oral assurances concern-
ing assignment, the District Court found that pursuant to the parol evi-
dence rule any such assurances “even if they had been made and were 
misleading were joined and merged” into the final agreement. 7 Record 
648.

7 Although Rudzewicz and MacShara dealt with the Birmingham district 
office on a regular basis, they communicated directly with the Miami head-
quarters in forming the contracts; moreover, they learned that the district 
office had “very little” decisionmaking authority and accordingly turned 
directly to headquarters in seeking to resolve their disputes. 5 id., at 292. 
See generally App. 5-6; 5 Record 167-168, 174-179, 182-184, 198-199, 
217-218, 264-265, 292-294; 6 id., at 314-316, 363, 373, 416, 463, 496.

8 They were able to secure a $10,439 reduction in rent for the third year. 
App. 82; 5 Record 222-223; 6 id., at 500.
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The Drayton Plains facility apparently enjoyed steady busi-
ness during the summer of 1979, but patronage declined after 
a recession began later that year. Rudzewicz and MacShara 
soon fell far behind in their monthly payments to Miami. 
Headquarters sent notices of default, and an extended period 
of negotiations began among the franchisees, the Birmingham 
district office, and the Miami headquarters. After several 
Burger King officials in Miami had engaged in prolonged but 
ultimately unsuccessful negotiations with the franchisees by 
mail and by telephone,9 headquarters terminated the fran-
chise and ordered Rudzewicz and MacShara to vacate the 
premises. They refused and continued to occupy and operate 
the facility as a Burger King restaurant.

B
Burger King commenced the instant action in the United 

States District Court for the Southern District of Florida in 
May 1981, invoking that court’s diversity jurisdiction pursu-
ant to 28 U. S. C. § 1332(a) and its original jurisdiction over 
federal trademark disputes pursuant to § 1338(a).10 Burger 
King alleged that Rudzewicz and MacShara had breached 
their franchise obligations “within [the jurisdiction of] this dis-
trict court” by failing to make the required payments “at 
plaintiff’s place of business in Miami, Dade County, Florida,” 
116, App. 121, and also charged that they were tortiously in-

9 Miami’s policy was to “deal directly” with franchisees when they began 
to encounter financial difficulties, and to involve district office personnel 
only when necessary. 5 id., at 95. In the instant case, for example, the 
Miami office handled all credit problems, ordered cost-cutting measures, 
negotiated for a partial refinancing of the franchisees’ debts, communicated 
directly with the franchisees in attempting to resolve the dispute, and was 
responsible for all termination matters. See 2 id., at 59-69; 5 id., at 84-89, 
94-95, 97-98, 100-103, 116-128, 151-152, 158, 163; 6 id., at 395-397, 
436-438, 510-511, 524-525.

10 Rudzewicz and MacShara were served in Michigan with summonses and 
copies of the complaint pursuant to Federal Rule of Civil Procedure 4. 2 
id., at 102-103.
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fringing its trademarks and service marks through their 
continued, unauthorized operation as a Burger King restau-
rant, 35-53, App. 130-135. Burger King sought damages, 
injunctive relief, and costs and attorney’s fees. Rudzewicz 
and MacShara entered special appearances and argued, inter 
alia, that because they were Michigan residents and because 
Burger King’s claim did not “arise” within the Southern Dis-
trict of Florida, the District Court lacked personal jurisdic-
tion over them. The District Court denied their motions 
after a hearing, holding that, pursuant to Florida’s long-arm 
statute, “a non-resident Burger King franchisee is subject to 
the personal jurisdiction of this Court in actions arising out 
of its franchise agreements.” Id., at 138. Rudzewicz and 
MacShara then filed an answer and a counterclaim seeking 
damages for alleged violations by Burger King of Michigan’s 
Franchise Investment Law, Mich. Comp. Laws §445.1501 
et seq. (1979).

After a 3-day bench trial, the court again concluded that 
it had “jurisdiction over the subject matter and the parties to 
this cause.” App. 159. Finding that Rudzewicz and Mac-
Shara had breached their franchise agreements with Burger 
King and had infringed Burger King’s trademarks and serv-
ice marks, the court entered judgment against them, jointly 
and severally, for $228,875 in contract damages. The court 
also ordered them “to immediately close Burger King Res-
taurant Number 775 from continued operation or to im-
mediately give the keys and possession of said restaurant 
to Burger King Corporation,” id., at 163, found that they 
had failed to prove any of the required elements of their 
counterclaim, and awarded costs and attorney’s fees to 
Burger King.

Rudzewicz appealed to the Court of Appeals for the Elev-
enth Circuit.11 A divided panel of that Circuit reversed the 

11 MacShara did not appeal his judgment. See Burger King Corp. v. 
MacShara, 724 F. 2d 1505, 1506, n. 1 (CA11 1984). In addition, Rudze-
wicz entered into a compromise with Burger King and waived his right to
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judgment, concluding that the District Court could not prop-
erly exercise personal jurisdiction over Rudzewicz pursuant 
to Fla. Stat. § 48.193(l)(g) (Supp. 1984) because “the circum-
stances of the Drayton Plains franchise and the negotiations 
which led to it left Rudzewicz bereft of reasonable notice and 
financially unprepared for the prospect of franchise litigation 
in Florida.” Burger King Corp. v. MacShara, 724 F. 2d 
1505, 1513 (1984). Accordingly, the panel majority con-
cluded that “[jJurisdiction under these circumstances would 
offend the fundamental fairness which is the touchstone of 
due process.” Ibid.

Burger King appealed the Eleventh Circuit’s judgment to 
this Court pursuant to 28 U. S. C. §1254(2), and we post-
poned probable jurisdiction. 469 U. S. 814 (1984). Be-
cause it is unclear whether the Eleventh Circuit actually held 
that Fla. Stat. §48.193(l)(g) (Supp. 1984) itself is unconstitu-
tional as applied to the circumstances of this case, we con-
clude that jurisdiction by appeal does not properly lie and 
therefore dismiss the appeal.* 12 Treating the jurisdictional

appeal the District Court’s finding of trademark infringement and its entry 
of iiyunctive relief. See 4 Record 804-816. Accordingly, we need not ad-
dress the extent to which the tortious act provisions of Florida’s long-arm 
statute, see Fla. Stat. §48.193(l)(b) (Supp. 1984), may constitutionally ex-
tend to out-of-state trademark infringement. Cf. Calder v. Jones, 465 
U. S. 783, 788-789 (1984) (tortious out-of-state conduct); Keeton v. Hustler 
Magazine, Inc., 465 U. S. 770, 776 (1984) (same).

12 The District Court had found both that Rudzewicz fell within the reach 
of Florida’s long-arm statute and that the exercise of jurisdiction was con-
stitutional. The Court of Appeals did not consider the statutory question, 
however, because, as Burger King acknowledged at argument, that court 
“accepted the parties’ stipulation” that § 48.193 reached Rudzewicz “in lieu 
of [making] a determination of what Florida law provides.” Tr. of Oral 
Arg. 12. Burger King contends that an appeal is proper “on the basis of 
the Circuit Court’s holding that given that stipulation the statute was 
unconstitutional as applied.” Id., at 13 (emphasis added).

We disagree. Our “overriding policy, historically encouraged by Con-
gress, of minimizing the mandatory docket of this Court in the interests of 
sound judicial administration,” Gonzalez v. Automatic Employees Credit 
Union, 419 U. S. 90, 98 (1974) (construing 28 U. S. C. § 1253), would be 
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statement as a petition for a writ of certiorari, see 28 
U. S. C. §2103, we grant the petition and now reverse.

II
A

The Due Process Clause protects an individual’s liberty 
interest in not being subject to the binding judgments of a 

threatened if litigants could obtain an appeal through the expedient of 
stipulating to a particular construction of state law where state law might 
in fact be in harmony with the Federal Constitution. Jurisdiction under 
28 U. S. C. § 1254(2) is properly invoked only where a court of appeals 
squarely has “held” that a state statute is unconstitutional on its face or as 
applied; jurisdiction does not lie if the decision might rest on other grounds. 
Public Service Comm’n v. Batesville Telephone Co., 284 U. S. 6, 7 (1931) 
(per curiam). Consistent with “our practice of strict construction” of 
§1254(2), Fomaris v. Ridge Tool Co., 400 U. S. 41, 42, n. 1 (1970) (per 
curiam), we believe that an appeal cannot lie where a court of appeals’ 
judgment rests solely on the stipulated applicability of state law. Rather, 
it must be reasonably clear that the court independently concluded that the 
challenged statute governs the case and held the statute itself unconstitu-
tional as so applied. The Court of Appeals did neither in this case, con-
cluding simply that “[j Jurisdiction under these circumstances would offend 
the fundamental fairness which is the touchstone of due process.” 724 
F 2d, at 1513.

Of course, if it were clear under Florida law that § 48.193(l)(g) governed 
every transaction falling within its literal terms, there could be no objec-
tion to a stipulation that merely recognized this established construction. 
But the Florida Supreme Court has not ruled on the breadth of §48.193 
(l)(g), and several state appellate courts have held that the provision 
extends only to the limits of the Due Process Clause. See, e. g., Scordilis 
v. Drobnicki, 443 So. 2d 411, 412-414 (Fla. App. 1984); Lakewood Pipe of 
Texas, Inc. v. Rubaii, 379 So. 2d 475, 477 (Fla. App. 1979), appeal dism’d, 
383 So. 2d 1201 (Fla. 1980); Osborn n . University Society, Inc., 378 So. 2d 
873, 874 (Fla. App. 1979). If §48.193(l)(g) is construed and applied in 
accordance with due process limitations as a matter of state law, then an 
appeal is improper because the statute cannot be “invalid as repugnant to 
the Constitution ... of the United States,” 28 U. S. C. § 1254(2), since its 
boundaries are defined by, rather than being in excess of, the Due Process 
Clause. See, e. g., Calder v. Jones, supra, at 787-788, n. 7; Kulko v. 
California Superior Court, 436 U. S. 84, 90, and n. 4 (1978).
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forum with which he has established no meaningful “contacts, 
ties, or relations.” International Shoe Co. v. Washington, 
326 U. S., at 319.13 By requiring that individuals have “fair 
warning that a particular activity may subject [them] to the 
jurisdiction of a foreign sovereign,” Shaffer v. Heitner, 433 
U. S. 186, 218 (1977) (Steve ns , J., concurring in judgment), 
the Due Process Clause “gives a degree of predictability to 
the legal system that allows potential defendants to structure 
their primary conduct with some minimum assurance as to 
where that conduct will and will not render them liable to 
suit,” World-Wide Volkswagen Corp. v. Woodson, 444 U. S. 
286, 297 (1980).

Where a forum seeks to assert specific jurisdiction over an 
out-of-state defendant who has not consented to suit there,14 * 
this “fair warning” requirement is satisfied if the defendant 
has “purposefully directed” his activities at residents of the 
forum, Keeton v. Hustler Magazine, Inc., 465 U. S. 770, 774 
(1984), and the litigation results from alleged injuries that 
“arise out of or relate to” those activities, Helicópteros 
Nacionales de Colombia, S.A. v. Hall, 466 U. S. 408, 414

13 Although this protection operates to restrict state power, it “must be 
seen as ultimately a function of the individual liberty interest preserved by 
the Due Process Clause” rather than as a function “of federalism concerns.” 
Insurance Corp, of Ireland v. Compagnie des Bauxites de Guinee, 456 
U. S. 694, 702-703, n. 10 (1982).

14 We have noted that, because the personal jurisdiction requirement is 
a waivable right, there are a “variety of legal arrangements” by which a 
litigant may give “express or implied consent to the personal jurisdiction 
of the court.” Insurance Corp, of Ireland v. Compagnie des Bauxites 
de Guinee, supra, at 703. For example, particularly in the commercial
context, parties frequently stipulate in advance to submit their contro-
versies for resolution within a particular jurisdiction. See National 
Equipment Rental, Ltd. v. Szukhent, 375 U. S. 311 (1964). Where such 
forum-selection provisions have been obtained through “freely negotiated” 
agreements and are not “unreasonable and unjust,” The Bremen n . Zapata 
Off-Shore Co., 407 U. S. 1, 15 (1972), their enforcement does not offend 
due process.
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(1984).15 Thus “[t]he forum State does not exceed its powers 
under the Due Process Clause if it asserts personal juris-
diction over a corporation that delivers its products into 
the stream of commerce with the expectation that they will 
be purchased by consumers in the forum State” and those 
products subsequently injure forum consumers. World-Wide 
Volkswagen Corp. v. Woodson, supra, at 297-298. Simi-
larly, a publisher who distributes magazines in a distant 
State may fairly be held accountable in that forum for dam-
ages resulting there from an allegedly defamatory story. 
Keeton v. Hustler Magazine, Inc., supra; see also Calder v. 
Jones, 465 U. S. 783 (1984) (suit against author and editor). 
And with respect to interstate contractual obligations, we 
have emphasized that parties who “reach out beyond one 
state and create continuing relationships and obligations with 
citizens of another state” are subject to regulation and sanc-
tions in the other State for the consequences of their ac-
tivities. Travelers Health Assn. n . Virginia, 339 U. S. 643, 
647 (1950). See also McGee v. International Life Insurance 
Co., 355 U. S. 220, 222-223 (1957).

We have noted several reasons why a forum legitimately 
may exercise personal jurisdiction over a nonresident who 
“purposefully directs” his activities toward forum residents. 
A State generally has a “manifest interest” in providing 
its residents with a convenient forum for redressing injur-
ies inflicted by out-of-state actors. Id., at 223; see also 
Keeton v. Hustler Magazine, Inc., supra, at 776. Moreover, 
where individuals “purposefully derive benefit” from their 
interstate activities, Kulko v. California Superior Court, 1 

1& “Specific” jurisdiction contrasts with “general” jurisdiction, pursuant 
to which “a State exercises personal jurisdiction over a defendant in a suit 
not arising out of or related to the defendant’s contacts with the forum.” 
Helicópteros Nacionales de Colombia, S.A. v. Hall, 466 U. S., at 414, 
n. 9; see also Perkins v. Benguet Consolidated Mining Co., 342 U. S. 437 
(1952).
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436 U. S. 84, 96 (1978), it may well be unfair to allow them to 
escape having to account in other States for consequences 
that arise proximately from such activities; the Due Process 
Clause may not readily be wielded as a territorial shield to 
avoid interstate obligations that have been voluntarily as-
sumed. And because “modern transportation and communi-
cations have made it much less burdensome for a party sued 
to defend himself in a State where, he engages in economic 
activity,” it usually will not be unfair to subject him to the 
burdens of litigating in another forum for disputes relating to 
such activity. McGee v. International Life Insurance Co., 
supra, at 223.

Notwithstanding these considerations, the constitutional 
touchstone remains whether the defendant purposefully es-
tablished “minimum contacts” in the forum State. Interna-
tional Shoe Co. v. Washington, supra, at 316. Although 
it has been argued that foreseeability of causing injury in 
another State should be sufficient to establish such con-
tacts there when policy considerations so require,16 the Court 
has consistently held that this kind of foreseeability is not a 
“sufficient benchmark” for exercising personal jurisdiction. 
World-Wide Volkswagen Corp. v. Woodson, 444 U. S., at 
295. Instead, “the foreseeability that is critical to due proc-
ess analysis ... is that the defendant’s conduct and connec-
tion with the forum State are such that he should reasonably 
anticipate being haled into court there.” Id., at 297. In de-
fining when it is that a potential defendant should “reason-
ably anticipate” out-of-state litigation, the Court frequently 
has drawn from the reasoning of Hanson n . Denckla, 357 
U. S. 235, 253 (1958):

“The unilateral activity of those who claim some rela-
tionship with a nonresident defendant cannot satisfy the 
requirement of contact with the forum State. The appli- 16

16 See, e. g., World-Wide Volkswagen Corp. v. Woodson, 444 U. S. 286, 
299 (1980) (Bre nn an , J., dissenting); Shaffer v. Heitner, 433 U. S. 186, 
219 (1977) (Bre nna n , J., concurring in part and dissenting in part).
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cation of that rule will vary with the quality and nature 
of the defendant’s activity, but it is essential in each case 
that there be some act by which the defendant purpose-
fully avails itself of the privilege of conducting activities 
within the forum State, thus invoking the benefits and 
protections of its laws.”

This “purposeful availment” requirement ensures that a 
defendant will not be haled into a jurisdiction solely as a 
result of “random,” “fortuitous,” or “attenuated” contacts, 
Keeton v. Hustler Magazine, Inc., 465 U. S., at 774; World- 
Wide Volkswagen Corp. v. Woodson, supra, at 299, or of 
the “unilateral activity of another party or a third person,” 
Helicópteros Nacionales de Colombia, S.A. v. Hall, supra, 
at 417.17 Jurisdiction is proper, however, where the con-
tacts proximately result from actions by the defendant him-
self that create a “substantial connection” with the forum 
State. McGee v. International Life Insurance Co., supra, 
at 223; see also Kulko v. California Superior Court, supra, 
at 94, n. 7.18 Thus where the defendant “deliberately” has 

17 Applying this principle, the Court has held that the Due Process Clause 
forbids the exercise of personal jurisdiction over an out-of-state automobile 
distributor whose only tie to the forum resulted from a customer’s decision 
to drive there, World-Wide Volkswagen Corp. v. Woodson, supra; over 
a divorced husband sued for child-support payments whose only affiliation 
with the forum was created by his former spouse’s decision to settle there, 
Kulko v. California Superior Court, 436 U. S. 84 (1978); and over a 
trustee whose only connection with the forum resulted from the settlor’s 
decision to exercise her power of appointment there, Hanson v. Denckla, 
357 U. S. 235 (1958). In such instances, the defendant has had no “clear 
notice that it is subject to suit” in the forum and thus no opportunity to 
“alleviate the risk of burdensome litigation” there. World-Wide Volks-
wagen Corp. n . Woodson, supra, at 297.

18 So long as it creates a “substantial connection” with the forum, even a 
single act can support jurisdiction. McGee v. International Life Insur-
ance Co., 355 U. S., at 223. The Court has noted, however, that “some 
single or occasional acts” related to the forum may not be sufficient to es-
tablish jurisdiction if “their nature and quality and the circumstances of 
their commission” create only an “attenuated” affiliation with the forum. 
International Shoe Co. v. Washington, 326 U. S. 310, 318 (1945); World-
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engaged in significant activities within a State, Keeton v. 
Hustler Magazine, Inc., supra, at 781, or has created “con-
tinuing obligations” between himself and residents of the 
forum, Travelers Health Assn. v. Virginia, 339 U. S., at 648, 
he manifestly has availed himself of the privilege of conduct-
ing business there, and because his activities are shielded by 
“the benefits and protections” of the forum’s laws it is pre-
sumptively not unreasonable to require him to submit to the 
burdens of litigation in that forum as well.

Jurisdiction in these circumstances may not be avoided 
merely because the defendant did not physically enter the 
forum State. Although territorial presence frequently will 
enhance a potential defendant’s affiliation with a State and 
reinforce the reasonable foreseeability of suit there, it is an 
inescapable fact of modem commercial life that a substantial 
amount of business is transacted solely by mail and wire 
communications across state lines, thus obviating the need 
for physical presence within a State in which business is 
conducted. So long as a commercial actor’s efforts are 
“purposefully directed” toward residents of another State, 
we have consistently rejected the notion that an absence 
of physical contacts can defeat personal jurisdiction there. 
Keeton v. Hustler Magazine, Inc., supra, at 774-775; see 
also Calder v. Jones, 465 U. S., at 788-790; McGee v. 
International Life Insurance Co., 355 U. S., at 222-223. 
Cf. Hoopeston Canning Co. v. Cullen, 318 U. S. 313, 317 
(1943).

Once it has been decided that a defendant purposefully 
established minimum contacts within the forum State, these 
contacts may be considered in light of other factors to deter-
mine whether the assertion of personal jurisdiction would 
comport with “fair play and substantial justice.” Interna-
tional Shoe Co. v. Washington, 326 U. S., at 320. Thus

Wide Volkswagen Corp. v. Woodson, 444 U. S., at 299. This distinction 
derives from the belief that, with respect to this category of “isolated” acts, 
id., at 297, the reasonable foreseeability of litigation in the forum is sub-
stantially diminished.
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courts in “appropriate case[s]” may evaluate “the burden on 
the defendant,” “the forum State’s interest in adjudicating 
the dispute,” “the plaintiff’s interest in obtaining convenient 
and effective relief,” “the interstate judicial system’s interest 
in obtaining the most efficient resolution of controversies,” 
and the “shared interest of the several States in furthering 
fundamental substantive social policies. ” World-Wide Volks-
wagen Corp. v. Woodson, 444 U. S., at 292. These consid-
erations sometimes serve to establish the reasonableness of 
jurisdiction upon a lesser showing of minimum contacts than 
would otherwise be required. See, e. g., Keeton v. Hustler 
Magazine, Inc., supra, at 780; Calder v. Jones, supra, at 
788-789; McGee v. International Life Insurance Co., supra, 
at 223-224. On the other hand, where a defendant who pur-
posefully has directed his activities at forum residents 
seeks to defeat jurisdiction, he must present a compelling 
case that the presence of some other considerations would 
render jurisdiction unreasonable. Most such considerations 
usually may be accommodated through means short of finding 
jurisdiction unconstitutional. For example, the potential 
clash of the forum’s law with the “fundamental substan-
tive social policies” of another State may be accommodated 
through application of the forum’s choice-of-law rules.19 Sim-
ilarly, a defendant claiming substantial inconvenience may 
seek a change of venue.20 Nevertheless, minimum require-
ments inherent in the concept of “fair play and substan-

19 See Allstate Insurance Co. v. Hague, 449 U. S. 302, 307-313 (1981) 
(opinion of Bre nn an , J.). See generally Restatement (Second) of Conflict 
of Laws §§ 6, 9 (1971).

20 See, e. g., 28 U. S. C. § 1404(a) (“For the convenience of parties and 
witnesses, in the interest of justice, a district court may transfer any civil 
action to any other district or division where it might have been brought”). 
This provision embodies in an expanded version the common-law doctrine 
of forum non conveniens, under which a court in appropriate circum-
stances may decline to exercise its jurisdiction in the interest of the “easy, 
expeditious and inexpensive” resolution of a controversy in another forum. 
See Gulf Oil Corp. v. Gilbert, 330 U. S. 501, 508-509 (1947).
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tial justice” may defeat the reasonableness of jurisdiction 
even if the defendant has purposefully engaged in forum ac-
tivities. World-Wide Volkswagen Corp. v. Woodson, supra, 
at 292; see also Restatement (Second) of Conflict of Laws 
§§ 36-37 (1971). As we previously have noted, jurisdictional 
rules may not be employed in such a way as to make litigation 
“so gravely difficult and inconvenient” that a party unfairly is 
at a “severe disadvantage” in comparison to his opponent. 
The Bremen v. Zapata Off-Shore Co., 407 U. S. 1, 18 (1972) 
(re forum-selection provisions); McGee v. International Life 
Insurance Co., supra, at 223-224.

B
(1)

Applying these principles to the case at hand, we believe 
there is substantial record evidence supporting the District 
Court’s conclusion that the assertion of personal jurisdiction 
over Rudzewicz in Florida for the alleged breach of his fran-
chise agreement did not offend due process. At the outset, 
we note a continued division among lower courts respecting 
whether and to what extent a contract can constitute a “con-
tact” for purposes of due process analysis.21 If the question 
is whether an individual’s contract with an out-of-state party 
alone can automatically establish sufficient minimum con-
tacts in the other party’s home forum, we believe the answer 
clearly is that it cannot. The Court long ago rejected the 
notion that personal jurisdiction might turn on “mechanical” 
tests, International Shoe Co. v. Washington, supra, at 319, 
or on “conceptualistic . . . theories of the place of contract-
ing or of performance,” Hoopeston Canning Co. v. Cullen,

21 See, e. g., Lakeside Bridge & Steel Co. v. Mountain State Construc-
tion Co., 445 U. S. 907, 909-910 (1980) (Whi te , J., dissenting from denial 
of certiorari) (collecting cases); Brewer, Jurisdiction in Single Contract 
Cases, 6 U. Ark. Little Rock L. J. 1, 7-11, 13 (1983); Note, Long-Arm 
Jurisdiction in Commercial Litigation: When is a Contract a Contact?, 61 
B. U. L. Rev. 375, 384-388 (1981).
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318 U. S., at 316. Instead, we have emphasized the need for 
a “highly realistic” approach that recognizes that a “contract” 
is “ordinarily but an intermediate step serving to tie up prior 
business negotiations with future consequences which them-
selves are the real object of the business transaction.” Id., 
at 316-317. It is these factors—prior negotiations and con-
templated future consequences, along with the terms of the 
contract and the parties’ actual course of dealing—that must 
be evaluated in determining whether the defendant purpose-
fully established minimum contacts within the forum.

In this case, no physical ties to Florida can be attributed 
to Rudzewicz other than MacShara’s brief training course in 
Miami.22 Rudzewicz did not maintain offices in Florida and, 
for all that appears from the record, has never even visited 
there. Yet this franchise dispute grew directly out of “a 
contract which had a substantial connection with that State.” 
McGee v. International Life Insurance Co., 355 U. S., at 
223 (emphasis added). Eschewing the option of operating 
an independent local enterprise, Rudzewicz deliberately 
“reach[ed] out beyond” Michigan and negotiated with a Flor-
ida corporation for the purchase of a long-term franchise and 

22 The Eleventh Circuit held that MacShara’s presence in Florida was 
irrelevant to the question of Rudzewicz’ minimum contacts with that 
forum, reasoning that “Rudzewicz and MacShara never formed a partner-
ship” and “signed the agreements in their individual capacities.” 724 F. 
2d, at 1513, n. 14. The two did jointly form a corporation through which 
they were seeking to conduct the franchise, however. See n. 6, supra. 
They were required to decide which one of them would travel to Florida to 
satisfy the training requirements so that they could commence business, 
and Rudzewicz participated in the decision that MacShara would go there. 
We have previously noted that when commercial activities are “carried on 
in behalf of” an out-of-state party those activities may sometimes be as-
cribed to the party, International Shoe Co. v. Washington, 326 U. S. 310, 
320 (1945), at least where he is a “primary participan[t]” in the enterprise 
and has acted purposefully in directing those activities, Calder v. Jones, 
465 U. S., at 790. Because MacShara’s matriculation at Burger King 
University is not pivotal to the disposition of this case, we need not resolve 
the permissible bounds of such attribution.
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the manifold benefits that would derive from affiliation with 
a nationwide organization. Travelers Health Assn. v. Vir-
ginia, 339 U. S., at 647. Upon approval, he entered into 
a carefully structured 20-year relationship that envisioned 
continuing and wide-reaching contacts with Burger King in 
Florida. In light of Rudzewicz’ voluntary acceptance of the 
long-term and exacting regulation of his business from Bur-
ger King’s Miami headquarters, the “quality and nature” of 
his relationship to the company in Florida can in no sense be 
viewed as “random,” “fortuitous,” or “attenuated.” Hanson 
n . Denckla, 357 U. S., at 253; Keeton v. Hustler Magazine, 
Inc., 465 U. S., at 774; World-Wide Volkswagen Corp. v. 
Woodson, 444 U. S., at 299. Rudzewicz’ refusal to make the 
contractually required payments in Miami, and his continued 
use of Burger King’s trademarks and confidential business in-
formation after his termination, caused foreseeable injuries 
to the corporation in Florida. For these reasons it was, at 
the very least, presumptively reasonable for Rudzewicz to be 
called to account there for such injuries.

The Court of Appeals concluded, however, that in light of 
the supervision emanating from Burger King’s district office 
in Birmingham, Rudzewicz reasonably believed that “the 
Michigan office was for all intents and purposes the embodi-
ment of Burger King” and that he therefore had no “reason to 
anticipate a Burger King suit outside of Michigan.” 724 F. 
2d, at 1511. See also post, at 488-489 (Steve ns , J., dissent-
ing). This reasoning overlooks substantial record evidence 
indicating that Rudzewicz most certainly knew that he was 
affiliating himself with an enterprise based primarily in Flor-
ida. The contract documents themselves emphasize that Bur-
ger King’s operations are conducted and supervised from the 
Miami headquarters, that all relevant notices and payments 
must be sent there, and that the agreements were made in 
and enforced from Miami. See n. 5, supra. Moreover, the 
parties’ actual course of dealing repeatedly confirmed that 
decisionmaking authority was vested in the Miami headquar-
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ters and that the district office served largely as an inter-
mediate link between the headquarters and the franchisees. 
When problems arose over building design, site-development 
fees, rent computation, and the defaulted payments, Rudze- 
wicz and MacShara learned that the Michigan office was pow-
erless to resolve their disputes and could only channel their 
communications to Miami. Throughout these disputes, the 
Miami headquarters and the Michigan franchisees carried on 
a continuous course of direct communications by mail and by 
telephone, and it was the Miami headquarters that made the 
key negotiating decisions out of which the instant litigation 
arose. See nn. 7, 9, supra.

Moreover, we believe the Court of Appeals gave insuffi-
cient weight to provisions in the various franchise documents 
providing that all disputes would be governed by Florida law. 
The franchise agreement, for example, stated:

“This Agreement shall become valid when executed and 
accepted by BKC at Miami, Florida; it shall be deemed 
made and entered into in the State of Florida and shall 
be governed and construed under and in accordance with 
the laws of the State of Florida. The choice of law des-
ignation does not require that all suits concerning this 
Agreement be filed in Florida.” App. 72.

See also n. 5, supra. The Court of Appeals reasoned that 
choice-of-law provisions are irrelevant to the question of 
personal jurisdiction, relying on Hanson v. Denckla for the 
proposition that “the center of gravity for choice-of-law pur-
poses does not necessarily confer the sovereign prerogative 
to assert jurisdiction.” 724 F. 2d, at 1511-1512, n. 10, citing 
357 U. S., at 254. This reasoning misperceives the import 
of the quoted proposition. The Court in Hanson and sub-
sequent cases has emphasized that choice-of-law analysis— 
which focuses on all elements of a transaction, and not simply 
on the defendant’s conduct—is distinct from minimum-
contacts jurisdictional analysis—which focuses at the thresh-
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old solely on the defendant’s purposeful connection to the 
forum.23 Nothing in our cases, however, suggests that a 
choice-of-law provision should be ignored in considering 
whether a defendant has “purposefully invoked the benefits 
and protections of a State’s laws” for jurisdictional purposes. 
Although such a provision standing alone would be insuffi-
cient to confer jurisdiction, we believe that, when combined 
with the 20-year interdependent relationship Rudzewicz es-
tablished with Burger King’s Miami headquarters, it rein-
forced his deliberate affiliation with the forum State and the 
reasonable foreseeability of possible litigation there. As 
Judge Johnson argued in his dissent below, Rudzewicz “pur-
posefully availed himself of the benefits and protections of 
Florida’s laws” by entering into contracts expressly provid-
ing that those laws would govern franchise disputes. 724 
F. 2d, at 1513.24

(2)
Nor has Rudzewicz pointed to other factors that can be 

said persuasively to outweigh the considerations discussed 
above and to establish the unconstitutionality of Florida’s 
assertion of jurisdiction. We cannot conclude that Florida 
had no “legitimate interest in holding [Rudzewicz] answer-

23 Hanson v. Denckla, 357 U. S., at 253-254. See also Keeton y. Hustler 
Magazine, Inc., 465 U. S., at 778; Kulko v. California Superior Court, 436 
U. S., at 98; Shaffer v. Heitner, 433 U. S., at 215.

24 In addition, the franchise agreement’s disclaimer that the “choice of 
law designation does not require that all suits concerning this Agreement 
be filed in Florida,” App. 72 (emphasis added), reasonably should have 
suggested to Rudzewicz that by negative implication such suits could be 
filed there.

The lease also provided for binding arbitration in Miami of certain con-
demnation disputes, id., at 113, and Rudzewicz conceded the validity of 
this provision at oral argument, Tr. of Oral Arg. 37. Although it does not 
govern the instant dispute, this provision also should have made it appar-
ent to the franchisees that they were dealing directly with the Miami head-
quarters and that the Birmingham district office was not “for all intents 
and purposes the embodiment of Burger King.” 724 F. 2d, at 1511.
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able on a claim related to” the contacts he had established in 
that State. Keeton v. Hustler Magazine, Inc., 465 U. S., at 
776; see also McGee v. International Life Insurance Co., 355 
U. S., at 223 (noting that State frequently will have a “mani-
fest interest in providing effective means of redress for its 
residents”).25 Moreover, although Rudzewicz has argued at 
some length that Michigan’s Franchise Investment Law, 
Mich. Comp. Laws §445.1501 et seq. (1979), governs many 
aspects of this franchise relationship, he has not demon-
strated how Michigan’s acknowledged interest might possibly 
render jurisdiction in Florida unconstitutional.™ Finally, 
the Court of Appeals’ assertion that the Florida litigation 
“severely impaired [Rudzewicz’] ability to call Michigan 
witnesses who might be essential to his defense and counter-
claim,” 724 F. 2d, at 1512-1513, is wholly without support in 
the record.26 27 And even to the extent that it is inconvenient 

26 Complaining that “when Burger King is the plaintiff, you won’t ‘have it 
your way*  because it sues all franchisees in Miami,” Brief for Appellee 19, 
Rudzewicz contends that Florida’s interest in providing a convenient forum 
is negligible given the company’s size and ability to conduct litigation any-
where in the country. We disagree. Absent compelling considerations, 
cf. McGee v. International Life Insurance Co., 355 U. S., at 223, a defend-
ant who has purposefully derived commercial benefit from his affiliations in 
a forum may not defeat jurisdiction there simply because of his adversary’s 
greater net wealth.

26 Rudzewicz has failed to show how the District Court’s exercise of 
jurisdiction in this case might have been at all inconsistent with Michigan’s 
interests. To the contrary, the court found that Burger King had fully 
complied with Michigan law, App. 159, and there is nothing in Michigan’s 
franchise Act suggesting that Michigan would attempt to assert exclusive 
jurisdiction to resolve franchise disputes affecting its residents. In any 
event, minimum-contacts analysis presupposes that two or more States 
may be interested in the outcome of a dispute, and the process of resolv-
ing potentially conflicting “fundamental substantive social policies,” World- 
Wide Volkswagen Corp. v. Woodson, 444 U. S., at 292, can usually be 
accommodated through choice-of-law rules rather than through outright 
preclusion of jurisdiction in one forum. See n. 19, supra.

27 The only arguable instance of trial inconvenience occurred when 
Rudzewicz had difficulty in authenticating some corporate records; the 
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for a party who has minimum contacts with a forum to liti-
gate there, such considerations most frequently can be ac-
commodated through a change of venue. See n. 20, supra. 
Although the Court has suggested that inconvenience may 
at some point become so substantial as to achieve consti-
tutional magnitude, McGee v. International Life Insurance 
Co., supra, at 223, this is not such a case.

The Court of Appeals also concluded, however, that the 
parties’ dealings involved “a characteristic disparity of 
bargaining power” and “elements of surprise,” and that Rud- 
zewicz “lacked fair notice” of the potential for litigation in 
Florida because the contractual provisions suggesting to the 
contrary were merely “boilerplate declarations in a lengthy 
printed contract.” 724 F. 2d, at 1511-1512, and n. 10. See 
also post, at 489-490 (Steve ns , J., dissenting). Rudzewicz 
presented many of these arguments to the District Court, 
contending that Burger King was guilty of misrepresenta-
tion, fraud, and duress; that it gave insufficient notice in its 
dealings with him; and that the contract was one of adhesion. 
See 4 Record 687-691. After a 3-day bench trial, the 
District Court found that Burger King had made no misrep-
resentations, that Rudzewicz and MacShara “were and are 
experienced and sophisticated businessmen,” and that “at 
no time” did they “ac[t] under economic duress or disad-
vantage imposed by” Burger King. App. 157-158. See also 
7 Record 648-649. Federal Rule of Civil Procedure 52(a) 
requires that “[f]indings of fact shall not be set aside 
unless clearly erroneous,” and neither Rudzewicz nor the 
Court of Appeals has pointed to record evidence that would 
support a “definite and firm conviction” that the Dis-
trict Court’s findings are mistaken. United States v. United 
States Gypsum Co., 333 U. S. 364, 395 (1948). See also

court offered him as much time as would be necessary to secure the requi-
site authentication from the Birmingham district office, and Burger King 
ultimately stipulated to their authenticity rather than delay the trial. See 
7 Record 574-575, 578-579, 582, 598-599.
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Anderson v. Bessemer City, 470 U. S. 564, 573-576 (1985). 
To the contrary, Rudzewicz was represented by counsel 
throughout these complex transactions and, as Judge John-
son observed in dissent below, was himself an experienced 
accountant “who for five months conducted negotiations with 
Burger King over the terms of the franchise and lease agree-
ments, and who obligated himself personally to contracts 
requiring over time payments that exceeded $1 million.” 
724 F. 2d, at 1514. Rudzewicz was able to secure a modest 
reduction in rent and other concessions from Miami head-
quarters, see nn. 8, 9, supra; moreover, to the extent that 
Burger King’s terms were inflexible, Rudzewicz presumably 
decided that the advantages of affiliating with a national 
organization provided sufficient commercial benefits to offset 
the detriments.28

Ill
Notwithstanding these considerations, the Court of Ap-

peals apparently believed that it was necessary to reject 
jurisdiction in this case as a prophylactic measure, reasoning 
that an affirmance of the District Court’s judgment would 
result in the exercise of jurisdiction over “out-of-state con-
sumers to collect payments due on modest personal pur-
chases” and would “sow the seeds of default judgments 
against franchisees owing smaller debts.” 724 F. 2d, at 
1511. We share the Court of Appeals’ broader concerns and 
therefore reject any talismanic jurisdictional formulas; “the 

28 We do not mean to suggest that the jurisdictional outcome will always 
be the same in franchise cases. Some franchises may be primarily intra-
state in character or involve different decisionmaking structures, such 
that a franchisee should not reasonably anticipate out-of-state litigation. 
Moreover, commentators have argued that franchise relationships may 
sometimes involve unfair business practices in their inception and opera-
tion. See H. Brown, Franchising Realities and Remedies 4-5 (2d ed. 
1978). For these reasons, we reject Burger King’s suggestion for “a gen-
eral rule, or at least a presumption, that participation in an interstate fran-
chise relationship” represents consent to the jurisdiction of the franchisor’s 
principal place of business. Brief for Appellant 46.
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facts of each case must [always] be weighed” in determin-
ing whether personal jurisdiction would comport with “fair 
play and substantial justice.” Kulko v. California Superior 
Court, 436 U. S., at 92.29 The “quality and nature” of an 
interstate transaction may sometimes be so “random,” “for-
tuitous,” or “attenuated”30 that it cannot fairly be said that 
the potential defendant “should reasonably anticipate being 
haled into court” in another jurisdiction. World-Wide Volks-
wagen Corp. v. Woodson, 444 U. S., at 297; see also n. 18, 
supra. We also have emphasized that jurisdiction may not 
be grounded on a contract whose terms have been obtained 
through “fraud, undue influence, or overweening bargaining 
power” and whose application would render litigation “so 
gravely difficult and inconvenient that [a party] will for 
all practical purposes be deprived of his day in court.” 
The Bremen v. Zapata Off-Shore Co., 407 U. S., at 12, 18. 
Cf. Fuentes n . Shevin, 407 U. S. 67, 94-96 (1972); National 
Equipment Rental, Ltd. v. Szukhent, 375 Ul S. 311, 329 
(1964) (Black, J., dissenting) (jurisdictional rules may not 
be employed against small consumers so as to “crippl[e] their 
defense”). Just as the Due Process Clause allows flexibility 
in ensuring that commercial actors are not effectively “judg-
ment proof” for the consequences of obligations they volun-
tarily assume in other States, McGee v. International Life 
Insurance Co., 355 U. S., at 223, so too does it prevent rules 
that would unfairly enable them to obtain default judgments 
against unwitting customers. Cf. United States v. Rumely, 
345 U. S. 41, 44 (1953) (courts must not be “‘blind’” to what 
“ ‘[a]ll others can see and understand’ ”).

29 This approach does, of course, preclude clear-cut jurisdictional rules. 
But any inquiry into “fair play and substantial justice” necessarily requires 
determinations “in which few answers will be written ‘in black and white. 
The greys are dominant and even among them the shades are innumera-
ble.’” Kulko v. California Superior Court, 436 U. S., at 92.

80 Hanson v. Denckla, 357 U. S., at 253; Keeton v. Hustler Magazine, 
Inc., 465 U. S., at 774; World-Wide Volkswagen Corp. v. Woodson, 444 
U. S., at 299.
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For the reasons set forth above, however, these dangers 
are not present in the instant case. Because Rudzewicz 
established a substantial and continuing relationship with 
Burger King’s Miami headquarters, received fair notice from 
the contract documents and the course of dealing that he 
might be subject to suit in Florida, and has failed to demon-
strate how jurisdiction in that forum would otherwise be fun-
damentally unfair, we conclude that the District Court’s ex-
ercise of jurisdiction pursuant to Fla. Stat. §48.193(l)(g) 
(Supp. 1984) did not offend due process. The judgment of 
the Court of Appeals is accordingly reversed, and the case 
is remanded for further proceedings consistent with this 
opinion.

It is so ordered.

Justic e Powell  took no part in the consideration or 
decision of this case.

Justi ce  Steve ns , with whom Justic e Whi te  joins, 
dissenting.

In my opinion there is a significant element of unfairness in 
requiring a franchisee to defend a case of this kind in the 
forum chosen by the franchisor. It is undisputed that appel-
lee maintained no place of business in Florida, that he had no 
employees in that State, and that he was not licensed to do 
business there. Appellee did not prepare his French fries, 
shakes, and hamburgers in Michigan, and then deliver them 
into the stream of commerce “with the expectation that they 
[would] be purchased by consumers in” Florida. Ante, at 
473. To the contrary, appellee did business only in Michi-
gan, his business, property, and payroll taxes were payable 
in that State, and he sold all of his products there.

Throughout the business relationship, appellee’s principal 
contacts with appellant were with its Michigan office. Not-
withstanding its disclaimer, ante, at 478, the Court seems 
ultimately to rely on nothing more than standard boiler-
plate language contained in various documents, ante, at 481, 
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to establish that appellee “ ‘purposefully availed himself of the 
benefits and protections of Florida’s laws.’” Ante, at 482. 
Such superficial analysis creates a potential for unfairness not 
only in negotiations between franchisors and their franchi-
sees but, more significantly, in the resolution of the disputes 
that inevitably arise from time to time in such relationships.

Judge Vance’s opinion for the Court of Appeals for the 
Eleventh Circuit adequately explains why I would affirm the 
judgment of that court. I particularly find the following 
more persuasive than what this Court has written today:

“Nothing in the course of negotiations gave Rudzewicz 
reason to anticipate a Burger King suit outside of Michi-
gan. The only face-to-face or even oral contact Rudze-
wicz had with Burger King throughout months of pro-
tracted negotiations was with representatives of the 
Michigan office. Burger King had the Michigan office 
interview Rudzewicz and MacShara, appraise their ap-
plication, discuss price terms, recommend the site which 
the defendants finally agreed to, and attend the final 
closing ceremony. There is no evidence that Rudzewicz 
ever negotiated with anyone in Miami or even sent mail 
there during negotiations. He maintained no staff in 
the state of Florida, and as far as the record reveals, he 
has never even visited the state.

“The contracts contemplated the startup of a local 
Michigan restaurant whose profits would derive solely 
from food sales made to customers in Drayton Plains. 
The sale, which involved the use of an intangible trade-
mark in Michigan and occupancy of a Burger King 
facility there, required no performance in the state of 
Florida. Under the contract, the local Michigan dis-
trict office was responsible for providing all of the serv-
ices due Rudzewicz, including advertising and manage-
ment consultation. Supervision, moreover, emanated 
from that office alone. To Rudzewicz, the Michigan 
office was for all intents and purposes the embodiment
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of Burger King. He had reason to believe that his 
working relationship with Burger King began and ended 
in Michigan, not at the distant and anonymous Florida 
headquarters. . . .

“Given that the office in Rudzewicz’ home state con-
ducted all of the negotiations and wholly supervised the 
contract, we believe that he had reason to assume that 
the state of the supervisory office would be the same 
state in which Burger King would file suit. Rudzewicz 
lacked fair notice that the distant corporate headquar-
ters which insulated itself from direct dealings with him 
would later seek to assert jurisdiction over him in the 
courts of its own home state. . . .

“Just as Rudzewicz lacked notice of the possibility of 
suit in Florida, he was financially unprepared to meet 
its added costs. The franchise relationship in particular 
is fraught with potential for financial surprise. The 
device of the franchise gives local retailers the access 
to national trademark recognition which enables them 
to compete with better-financed, more efficient chain 
stores. This national affiliation, however, does not alter 
the fact that the typical franchise store is a local concern 
serving at best a neighborhood or community. Neither 
the revenues of a local business nor the geographical 
range of its market prepares the average franchise 
owner for the cost of distant litigation. . . .

“The particular distribution of bargaining power in the 
franchise relationship further impairs the franchisee’s 
financial preparedness. In a franchise contract, ‘the 
franchisor normally occupies [the] dominant role’. . . .

“We discern a characteristic disparity of bargaining 
power in the facts of this case. There is no indication 
that Rudzewicz had any latitude to negotiate a reduced 
rent or franchise fee in exchange for the added risk of 
suit in Florida. He signed a standard form contract 
whose terms were non-negotiable and which appeared 
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in some respects to vary from the more favorable 
terms agreed to in earlier discussions. In fact, the final 
contract required a minimum monthly rent computed on 
a base far in excess of that discussed in oral negotia-
tions. Burger King resisted price concessions, only to 
sue Rudzewicz far from home. In doing so, it severely 
impaired his ability to call Michigan witnesses who might 
be essential to his defense and counterclaim.

“In sum, we hold that the circumstances of the Dray-
ton Plains franchise and the negotiations which led to it 
left Rudzewicz bereft of reasonable notice and financially 
unprepared for the prospect of franchise litigation in 
Florida. Jurisdiction under these circumstances would 
offend the fundamental fairness which is the touchstone 
of due process.” 724 F. 2d 1505, 1511-1513 (1984) (foot-
notes omitted).

Accordingly, I respectfully dissent.
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PONTE, SUPERINTENDENT, MASSACHUSETTS 
CORRECTIONAL INSTITUTION v. REAL

CERTIORARI TO THE SUPREME JUDICIAL COURT OF 
MASSACHUSETTS

No. 83-1329. Argued January 9, 1985—Decided May 20, 1985

Respondent, a Massachusetts prison inmate, as a result of a fight that 
occurred in a prison office, was charged with violation of prison regula-
tions. At the hearing on these charges, the disciplinary board refused 
to allow respondent to call witnesses whom he had requested, but the 
record of the hearing does not indicate the board’s reason for such 
refusal. The board found respondent guilty, and 150 days of his “good 
time” credits were forfeited. Respondent then sought a writ of habeas 
corpus in a Massachusetts trial court, which sustained his claim that peti-
tioner prison Superintendent had deprived him of the due process guar-
anteed by the Fourteenth Amendment, because petitioner advanced no 
reasons in court as to why respondent was not allowed to call the 
requested witnesses. The Massachusetts Supreme Judicial Court af-
firmed, holding that there must be some support in the administrative 
record to justify a decision not to call witnesses, and that since the 
administrative record in this case contained no such support, the state 
regulations governing presentation of proof in disciplinary hearings were 
unconstitutional to the extent that they did not require the adminis-
trative record to contain reasons supporting the board’s denial of an 
inmate’s witness request.

Held: The Due Process Clause of the Fourteenth Amendment does not 
require that prison officials’ reasons for denying an inmate’s witness 
request appear in the administrative record of the disciplinary hearing. 
While the Due Process Clause does require that the officials at some 
point state their reasons for refusing to call witnesses, they may do so 
either by making the explanation part of the administrative record or by 
later presenting testimony in court if the deprivation of a “liberty” inter-
est, such as that afforded by “good time” credits, is challenged because of 
the refusal to call the requested witnesses. Pp. 495-500.

390 Mass. 399, 456 N. E. 2d 1111, vacated and remanded.

Reh nqu ist , J., delivered the opinion of the Court, in which Bur ge r , 
C. J., and Whi te  and O’Con no r , JJ., joined, and in all but the second 
paragraph of footnote 2 of which Bla ck mu n  and Ste ve ns , JJ., joined. 
Stev ens , J., filed an opinion concurring in part, in Part II of which 
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Bla ck mun , J., joined, post, p. 501. Marsh all , J., filed a dissenting 
opinion, in which Bre nna n , J., joined, post, p. 504. Powe ll , J., took 
no part in the consideration or decision of the case.

Martin E. Levin, Assistant Attorney General of Massachu-
setts, argued the cause pro hac vice for petitioner. With him 
on the briefs were Francis X. Bellotti, Attorney General, 
and Barbara A. H. Smith, Assistant Attorney General.

Jonathan Shapiro argued the cause and filed a brief for 
respondent.

Justic e Rehnq uis t  delivered the opinion of the Court.
The Supreme Judicial Court of Massachusetts held that a 

prison disciplinary hearing which forfeited “good time” cred-
its of respondent John Real was conducted in violation of the 
Due Process Clause of the Fourteenth Amendment to the 
United States Constitution because there did not appear in 
the administrative record of that hearing a statement of 
reasons as to why the disciplinary board refused to allow 
respondent to call witnesses whom he had requested. Real 
v. Superintendent, Massachusetts Correctional Institution, 
Walpole, 390 Mass. 399, 456 N. E. 2d 1111 (1983). We 
granted certiorari, 469 U. S. 814 (1984), to review this judg-
ment because it seemed to us to go further than our pro-
nouncement on this subject in Wolff v. McDonnell, 418 U. S. 
539 (1974). While we agree with the Supreme Judicial Court 
of Massachusetts that the Due Process Clause of the Four-
teenth Amendment requires that prison officials at some 
point state their reason for refusing to call witnesses re-
quested by an inmate at a disciplinary hearing, we disagree 
with that court that such reasons or support for reasons must 
be placed in writing or otherwise exist as a part of the admin-
istrative record at the disciplinary hearing. We vacate the 
judgment of the Supreme Judicial Court, and remand the 
case to that court.

In 1981 respondent John Real was an inmate at the Massa-
chusetts Correctional Institution at Walpole. In December 
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of that year he was working in the prison metal shop and 
heard a commotion in an adjacent office. He entered the 
office and observed another prisoner fighting with a correc-
tions officer. A second corrections officer attempted to 
break up the fight, and ordered respondent and other in-
mates who were watching to disperse immediately. Re-
spondent did not depart, and another corrections officer 
escorted him to his cell.

One week later respondent was charged with three viola-
tions of prison regulations as a result of this imbroglio. He 
notified prison officials, on a form provided for that purpose, 
that he wished to call four witnesses at the hearing which 
would be held upon these charges: two fellow inmates, the 
charging officer, and the officer who was involved in the 
fight. A hearing was held on the charges in February 1982. 
At this hearing the charging officer appeared and testified 
against respondent, but the board declined to call the other 
witnesses requested by respondent. Respondent was ad-
vised of no reason for the denial of his request to call the 
other witnesses, and apparently whatever record there 
may be of this disciplinary proceeding does not indicate the 
board’s reason for declining to call the witnesses. The board 
found respondent guilty as charged, and after an adminis-
trative appeal in which penalties were reduced, respondent 
received the sanction of 25 days in isolation and the loss of 
150 days of good-time credits.

Respondent challenged these sanctions by seeking a writ of 
habeas corpus in the Massachusetts trial court. That court 
sustained respondent’s claim that petitioner Joseph Ponte, a 
Superintendent of the M. C. I. at Walpole, had deprived him 
of that due process guaranteed by the Fourteenth Amend-
ment to the United States Constitution because no reasons 
whatsoever were advanced by petitioner in court as to why 
respondent was not allowed to call the requested witnesses at 
the hearing.
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On appeal to the Supreme Judicial Court of Massachusetts, 
this judgment was affirmed but for different reasons. That 
court discussed our decision in Wolff v. McDonnell, supra, 
and noted that it “[l]eft unresolved . . . the question whether 
the Federal due process requirements impose a duty on the 
board to explain, in any fashion, at the hearing or later, why 
witnesses were not allowed to testify.” 390 Mass., at 405, 
456 N. E. 2d, at 1115. The court concluded that there must 
be some support in the “administrative record” to justify a 
decision not to call witnesses, and that the administrative 
record in this case was barren of any such support. Because 
of its conclusion, the court declared that the Massachusetts 
regulations governing the presentation of proof in discipli-
nary hearings, Mass. Admin. Code, Tit. 103, §430.14 (1978)1 
were unconstitutional as to this point, because those regula-
tions did not require that the administrative record contain * 

’Massachusetts Admin. Code, Tit. 103, §430.14 (1978), provides in part:
“(4) If the inmate requests the presence of the reporting officer . . . the 

reporting officer shall attend the hearing except when the chairman deter-
mines in writing that the reporting officer is unavailable for prolonged 
period of time [sic] as a result of illness or other good cause. . . .

“(5) The inmate shall be allowed but shall not be compelled to make an 
oral statement or to present a written statement in his own defense or in 
mitigation of punishment.

“(6) The inmate shall be allowed to question the reporting officer, to 
question other witnesses, to call witnesses in his defense, or to present 
other evidence, when permitting him to do so will not be unduly hazardous 
to institutional safety or correctional goals. The factors that the chairman 
may consider when ruling on an inmate’s questioning of witnesses, offer of 
other evidence, or request to call witnesses shall include, but shall not be 
limited to, the following:

“(a) Relevance
“(b) Cumulative testimony
“(c) Necessity
“(d) Hazards presented by an individual case.

“(7) the inmate shall be allowed to present relevant, non-cumulative 
documentary evidence in his defense.”
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facts or reasons supporting the board’s denial of an inmate’s 
witness request. 390 Mass., at 405-407, 456 N. E. 2d, at 
1116, citing Hayes v. Thompson, 637 F. 2d 483, 487-489 
(CA7 1980).

Petitioner does not dispute that respondent possessed a 
“liberty” interest, by reason of the provisions of Massachu-
setts state law, affording him “good time” credits, an interest 
which could not be taken from him in a prison disciplinary 
hearing without the minimal safeguards afforded by the Due 
Process Clause of the Fourteenth Amendment. The touch-
stone of due process is freedom from arbitrary governmental 
action, Wolff, 418 U. S., at 558, but “[p]rison disciplinary 
proceedings are not part of a criminal prosecution, and the 
full panoply of rights due a defendant in such proceedings 
does not apply.” Id., at 556. Chief among the due process 
minima outlined in Wolff was the right of an inmate to call 
and present witnesses and documentary evidence in his de-
fense before the disciplinary board. We noted in Wolff and 
repeated in Baxter v. Palmigiano, 425 U. S. 308 (1976), that 
ordinarily the right to present evidence is basic to a fair hear-
ing, but the inmate’s right to present witnesses is necessarily 
circumscribed by the penological need to provide swift disci-
pline in individual cases. This right is additionally circum-
scribed by the very real dangers in prison life which may 
result from violence or intimidation directed at either other 
inmates or staff. We described the right to call witnesses 
as subject to the “mutual accommodation between institu-
tional needs and objectives and the provisions of the Con-
stitution . . . .” Baxter, supra, at 321, citing Wolff, supra, 
at 556.

Thus the prisoner’s right to call witnesses and present evi-
dence in disciplinary hearings could be denied if granting the 
request would be “unduly hazardous to institutional safety or 
correctional goals.” Wolff, supra, at 566; Baxter, supra, at 
321. See also Hughes v. Rowe, 449 U. S. 5, 9, and n. 6 
(1980). As we stated in Wolff:
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“Prison officials must have the necessary discretion to 
keep the hearing within reasonable limits and to refuse 
to call witnesses that may create a risk of reprisal or 
undermine authority, as well as to limit access to other 
inmates to collect statements or to compile other docu-
mentary evidence. Although we do not prescribe it, it 
would be useful for the [disciplinary board] to state its 
reasons for refusing to call a witness, whether it be for 
irrelevance, lack of necessity, or the hazards presented 
in individual cases.” 418 U. S., at 566.

See Baxter, supra, at 321. Notwithstanding our suggestion 
that the board give reasons for denying an inmate’s witness 
request, nowhere in Wolff or Baxter did we require the disci-
plinary board to explain why it denied the prisoner’s request, 
nor did we require that those reasons otherwise appear in the 
administrative record.

Eleven years of experience since our decision in Wolff does 
not indicate to us any need to now “prescribe” as constitu-
tional doctrine that the disciplinary board must state in writ-
ing at the time of the hearing its reasons for refusing to call a 
witness. Nor can we conclude that the Due Process Clause 
of the Fourteenth Amendment may only be satisfied if the 
administrative record contains support or reasons for the 
board’s refusal. We therefore disagree with the reasoning of 
the Supreme Judicial Court of Massachusetts in this case. 
But we also disagree with petitioner’s intimation, Brief for 
Petitioner 53, that courts may only inquire into the reasons 
for denying witnesses when an inmate points to “substan-
tial evidence” in the record that shows prison officials had 
ignored our requirements set forth in Wolff We further 
disagree with petitioner’s contention that an inmate may not 
successfully challenge the board unless he can show a pattern 
or practice of refusing all witness requests. Nor do we 
agree with petitioner that “across-the-board” policies deny-
ing witness requests are invariably proper. Brief for Peti-
tioner 53-55, n. 9.
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The question is exactly that posed by the Supreme Judicial 
Court in its opinion: “whether the Federal due process re-
quirements impose a duty on the board to explain, in any 
fashion, at the hearing or later, why witnesses were not 
allowed to testify.” 390 Mass., at 405, 456 N. E. 2d, at 1115. 
We think the answer to that question is that prison officials 
may be required to explain, in a limited manner, the reason 
why witnesses were not allowed to testify, but that they may 
do so either by making the explanation a part of the “admin-
istrative record” in the disciplinary proceeding, or by pre-
senting testimony in court if the deprivation of a “liberty” 
interest is challenged because of that claimed defect in the 
hearing. In other words, the prison officials may choose to 
explain their decision at the hearing, or they may choose to 
explain it “later.” Explaining the decision at the hearing 
will of course not immunize prison officials from a subsequent 
court challenge to their decision, but so long as the reasons 
are logically related to preventing undue hazards to “institu-
tional safety or correctional goals,” the explanation should 
meet the due process requirements as outlined in Wolff.

We have noted in Wolff, supra, and in Baxter, supra, that 
prison disciplinary hearings take place in tightly controlled 
environments peopled by those who have been unable to con-
duct themselves properly in a free society. Many of these 
persons have scant regard for property, life, or rules of 
order, Wolff, 418 U. S., at 561-562, and some might attempt 
to exploit the disciplinary process for their own ends. Id., at 
563. The requirement that contemporaneous reasons for de-
nying witnesses and evidence be given admittedly has some 
appeal, and it may commend itself to prison officials as a mat-
ter of choice: recollections of the event will be fresher at the 
moment, and it seems a more lawyerlike way to do things.2 

2 Just ic e  Mar sha ll ’s  dissent maintains that a rule requiring contempo-
raneous reasons which are not made available to the prisoner is the only 
one permitted by the United States Constitution. If indeed this rule is as 
beneficial to all concerned as the dissent claims, we may eventually see it 
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But the primary business of prisons is the supervision of 
inmates, and it may well be that those charged with this 
responsibility feel that the additional administrative burdens 
which would be occasioned by such a requirement detract 
from the ability to perform the principal mission of the insti-
tution. While some might see an advantage in building up a 
sort of “common law of the prison” on this subject, others 
might prefer to deal with later court challenges on a case-by- 
case basis. We hold that the Constitution permits either 
approach.

But to hold that the Due Process Clause confers a circum-
scribed right on the inmate to call witnesses at a disciplinary 
hearing, and then conclude that no explanation need ever be 
vouched for the denial of that right, either in the disciplinary 
proceeding itself or if that proceeding be later challenged in 
court, would change an admittedly circumscribed right into 
a privilege conferred in the unreviewable discretion of the 
disciplinary board. We think our holding in Wolff meant

universally adopted without the necessity of constitutionally commanding 
it. But we think that, as we indicate in this opinion, there are significant 
arguments in favor of allowing a State to follow either the approach advo-
cated by the dissent or the approach described in this opinion. While the 
dissent seems to criticize our alternative as one which forces inmates to go 
to court to learn the basis for witness denials, it is difficult if not impossible 
to see how inmates under the dissent’s approach which requires contempo-
raneous reasons kept under seal would be able to get these reasons without 
the same sort of court proceeding.

We think the dissent’s approach would very likely lead to an increasing 
need for lawyers attached to each prison in order to advise the correctional 
officials; words such as “irrelevant” or “cumulative,” offered by the dissent 
as possible bases for contemporary denials, post, at 517, are essentially 
lawyer’s words. We think that the process of preparing contemporary 
written reasons for exclusion of testimony is very likely to require more 
formality and structure than a practice which requires bringing in an attor-
ney only when a lawsuit is filed. The former may be ideally suited to a 
heavily populated State of relatively small area such as Massachusetts, but 
the latter may be more desirable in a sparsely populated State of large area 
such as Nevada. We think the Constitution permits either alternative.



PONTE v. REAL 499

491 Opinion of the Court

something more than that. We recognized there that the 
right to call witnesses was a limited one, available to the 
inmate “when permitting him to do so will not be unduly 
hazardous to institutional safety or correctional goals.” Id., 
at 566. We further observed that “[p]rison officials must 
have the necessary discretion to keep the hearing within rea-
sonable limits and to refuse to call witnesses that may create 
a risk of reprisal or undermine authority, as well as to limit 
access to other inmates to collect statements or to compile 
other documentary evidence.” Ibid.

Given these significant limitations on an inmate’s right to 
call witnesses, and given our further observation in Wolff 
that “[w]e should not be too ready to exercise oversight and 
put aside the judgment of prison administrators,” ibid., it 
may be that a constitutional challenge to a disciplinary hear-
ing such as respondent’s in this case will rarely, if ever, be 
successful. But the fact that success may be rare in such 
actions does not warrant adoption of petitioner’s position, 
which would in effect place the burden of proof on the inmate 
to show why the action of the prison officials in refusing to 
call witnesses was arbitrary or capricious. These reasons 
are almost by definition not available to the inmate; given the 
sort of prison conditions that may exist, there may be a sound 
basis for refusing to tell the inmate what the reasons for 
denying his witness request are.

Indeed, if prison security or similar paramount interests 
appear to require it, a court should allow at least in the first 
instance a prison official’s justification for refusal to call 
witnesses to be presented to the court in camera. But there 
is no reason for going further, and adding another weight to 
an already heavily weighted scale by requiring an inmate to 
produce evidence of which he will rarely be in possession, and 
of which the superintendent will almost always be in posses-
sion. See United States v. New York, N. H. & H. R. Co., 
355 U. S. 253, 256, n. 5 (1957); Campbell v. United States,
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365 U. S. 85, 96 (1961); South Carolina v. Katzenbach, 383 
U. S. 301, 332 (1966).

Respondent contends that he is entitled to an affirmance 
even though we reject the Massachusetts Supreme Judicial 
Court’s holding that §340.14(6) is unconstitutional. Re-
spondent argues that the Supreme Judicial Court affirmed 
the trial court on two independent grounds: (1) the trial 
court’s simple finding that petitioner’s failure to rebut the 
allegations in respondent’s complaint entitled respondent to 
relief; and (2) the unconstitutionality of §340.14(6) because 
due process requires administrative record support for denial 
of witnesses. We think that the Supreme Judicial Court af-
firmed only on the second ground, and that is the issue for 
which we granted certiorari. This Court’s Rule 21.1(a); see 
also Rule 15.1(a). Respondent is of course entitled to urge 
affirmance of the judgment of the Supreme Judicial Court 
on a ground not adopted by that court, but whether the 
Supreme Judicial Court would have affirmed the judgment of 
the trial court on the reasoning we set forth today is, we 
think, too problematical for us to decide.3 It is a question 
best left to that court.

The judgment of the Supreme Judicial Court of Massachu-
setts is vacated, and the case is remanded to that court for 
further proceedings not inconsistent with this opinion.

It is so ordered.

Just ice  Powell  took no part in the decision of this case.

3 The record in this case is exceedingly thin, and shows that some con-
fusion existed at trial concerning respondent’s habeas petition seeking 
review of the February 1982 disciplinary hearing and another unrelated pe-
tition arising out of a 1980 disciplinary hearing. The trial court also appar-
ently granted incomplete relief, which was only corrected 10 months later 
by another judge who then stayed the relief. Moreover, the Supreme 
Judicial Court did not just affirm the trial court, but remanded to permit 
petitioner, at his option, to conduct another disciplinary hearing. Given 
the state of this record, we think it wise to remand for further proceedings.
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Justic e  Stevens , with whom Justi ce  Black mun  joins 
as to Part II, concurring in part.

On March 10, 1983, this case was submitted to the 
Supreme Judicial Court of Massachusetts along with four 
others.1 In each case, prisoners in state correctional institu-
tions challenged the procedural fairness of recurring prac-
tices in the prison disciplinary process. The five opinions 
were all assigned to the same justice, who eight months later 
delivered five unanimous opinions for the court interpreting 
the minimum procedural requirements of state regulations 
and the Federal Constitution in the prison context. The 
evident deliberation of the Massachusetts court in these 
cases suggests a careful effort to establish workable rules 
for prison disciplinary proceedings in that State.

I
The Court candidly states that it granted certiorari to 

review the judgment of the Supreme Judicial Court of Massa-
chusetts because that judgment “seem[s] to us to go fur-
ther than our pronouncement on this subject in Wolff v. 
McDonnell, 418 U. S. 539 (1974).” Ante, at 492. As Jus -
tic e  Mars hall  points out, that is a manifestly insufficient 
reason for adding this case to our argument docket. See 
post, at 522-523, n. 21. The merits of an isolated case have 
only an oblique relevance to the question whether a grant of 

1 Nelson v. Commissioner of Correction, 390 Mass. 379, 456 N. E. 2d 
1100 (1983); Real v. Superintendent, Massachusetts Correctional Institu-
tion, Walpole, 390 Mass. 399, 456 N. E. 2d 1111 (1983) (case below); 
Lamoureux v. Superintendent, Massachusetts Correctional Institution, 
Walpole, 390 Mass. 409, 456 N. E. 2d 1117 (1983); Cassesso v. Commis-
sioner of Correction, 390 Mass. 419, 456 N. E. 2d 1123 (1983); Royce n . 
Commissioner of Correction, 390 Mass. 425, 456 N. E. 2d 1127 (1983). 
The court did not reach the constitutional questions presented in Royce 
since it resolved the controversy in favor of the prisoner on the basis of 
state regulations.
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certiorari is consistent with the sound administration of this 
Court’s discretionary docket.2

When the prison Superintendent petitioned for certiorari, 
he had a heavy burden of explaining why this Court should 
intervene in what amounts to a controversy between the 
Supreme Judicial Court of Massachusetts and that State’s 
prison officials.3 In determining what process is due in the 
prison context under the Federal Constitution, the Court 
emphasizes that we must be cautious to ensure that those 
requirements will be fair to all parties in the varying con-
ditions found in each of the 50 States and the District of 
Columbia. Ante, at 497-498, n. 2. The Court’s display of 
caution would have been more relevant in deciding whether 
to exercise discretionary jurisdiction in the first place. The 
denial of certiorari would have left the decision below in 
effect for the State of Massachusetts, but would have left 
other jurisdictions to explore the contours of Wolff, in the 
light of local conditions.

2Cf. Watt v. Alaska, 451 U. S. 259, 276 (1981) (Stev en s , J., concurring) 
(“My disagreement in these cases with the Court’s management of its 
docket does not, of course, prevent me from joining [the Court’s opinion] on 
the merits”); Revere v. Massachusetts General Hospital, 463 U. S. 239, 
246-247 (1983) (Ste ve ns , J., concurring in judgment).

3 “Because the Supreme Judicial Court of Massachusetts—rather than 
another branch of state government—invoked the Federal Constitution in 
imposing an expense on the City of Revere, this Court has the authority to 
review the decision. But is it a sensible exercise of discretion to wield that 
authority? I think not. There is ‘nothing in the Federal Constitution that 
prohibits a State from giving lawmaking power to its courts.’ Minnesota 
v. Clover Leaf Creamery Co., 449 U. S. 456, 479 (1981) (Ste ve ns , J., dis-
senting). No individual right was violated in this case. The underlying 
issue of federal law has never before been deemed an issue of national 
significance. Since, however, the Court did (unwisely in my opinion) 
grant certiorari, I join its judgment.” Revere v. Massachusetts General 
Hospital, 463 U. S., at 247 (Stev en s , J., concurring in judgment) (foot-
note omitted). See also Michigan v. Long, 463 U. S. 1032, 1067-1068 
(1983) (Ste ve ns , J., dissenting); post, at 522-523, n. 21 (Mar sha ll , J., 
dissenting).
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The imprudence of the Court’s decision to grant certiorari 
in this case is aggravated by the substantial probability that 
the Massachusetts court will, on remand, reinstate its origi-
nal judgment on the basis of the State Constitution.4 In that 
event, the Court’s decision—as applied to the State of Massa-
chusetts—will prove to be little more than a futile attempt to 
convince a State Supreme Court that a decision it has care-
fully made is somehow lacking in wisdom as applied to condi-
tions in that State. “As long as the Court creates unnec-
essary work for itself in this manner, its expressions of 
concern about the overburdened federal judiciary will ring 
with a hollow echo.” Watt v. Alaska, 451 U. S. 259, 274 
(1981) (Stevens , J., concurring).

II
Having granted the petition for certiorari, however, each 

of us has a duty to address the merits. All of us agree that 
prison officials may not arbitrarily refuse to call witnesses 
requested by an inmate at a disciplinary hearing. It is

4 In a series of recent cases, this Court has reversed a state-court deci-
sion grounded on a provision in the Federal Bill of Rights only to have the 
state court reinstate its judgment, on remand, under a comparable guaran-
tee contained in the State Constitution. See, e. g., Massachusetts v. 
Upton, 466 U. S. 727 (1984), on remand, Commonwealth v. Upton, 394 
Mass. 363, 370-373, 476 N. E. 2d 548, 554-556 (1985); California v. 
Ramos, 463 U. S. 992 (1983), on remand, People v. Ramos, 37 Cal. 3d 136, 
150-159, 689 P. 2d 430, 437-444 (1984), cert, denied, post, p. 1119; South 
Dakota v. Neville, 459 U. S. 553 (1983), on remand, State v. Neville, 346 
N. W. 2d 425, 427-429 (SD 1984); Washington v. Chrisman, 455 U. S. 1 
(1982), on remand, State v. Chrisman, 100 Wash. 2d 814, 817-822, 676 
P. 2d 419, 422-424 (1984) (en banc). This development supports Justice 
Jackson’s observation that “reversal by a higher court is not proof that 
justice is thereby better done. There is no doubt that if there were a 
super Supreme Court, a substantial proportion of our reversals of state 
courts would also be reversed. We are not final because we are infallible, 
but we are infallible only because we are final.” Brown v. Allen, 344 
U. S. 443, 540 (1953) (concurring in result).
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therefore obvious that even if the reason for the refusal is not 
recorded contemporaneously, it must exist at the time the 
decision is made.

Moreover, as the Court expressly holds, ante, at 499, the 
burden of proving that there was a valid reason for the re-
fusal is placed on prison officials rather than the inmate. In 
many cases, that burden will be difficult to discharge if cor-
rections officers elect to rely solely upon testimonial recollec-
tion that is uncorroborated by any contemporaneous docu-
mentation. For that reason, the allocation of the burden of 
proof, together with the policy considerations summarized by 
Justi ce  Mars hall , will surely motivate most, if not all, 
prison administrators to adopt “the prevailing practice in 
federal prisons and in state prisons throughout the country.” 
Post, at 518 (Mars hal l , J., dissenting). Because I am not 
persuaded that the Federal Constitution prescribes a con-
temporaneous written explanation as the only permissible 
method of discharging the prison officials’ burden of proving 
that they had a legitimate reason for refusing to call wit-
nesses requested by an inmate, I join the Court’s opinion.5

Just ice  Mars hall , with whom Justi ce  Brenna n  joins, 
dissenting.

The court below held there must be “some support in the 
record” for the denial of an inmate’s right to call witnesses at 
a prison disciplinary hearing. Rejecting this position, the 
Court today concludes that the Constitution requires only 
that prison officials explain in court, many months or years 
after a disciplinary hearing, why they refused to hear par-
ticular witnesses. I cannot accept that alleged denials of 
the vital constitutional right to present witnesses are to be 
reviewed, not on the basis of an administrative record, but 
rather on the basis of post hoc courtroom rationalizations. I 
believe the Constitution requires that a contemporaneous- 
record explanation for such a denial be prepared at the time

51 do not, however, agree with the second paragraph in n. 2, ante, at 
498.
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of the hearing. The record need not be disclosed to the in-
mate but would be available to a court should judicial review 
later be sought. Upon a proper showing that security or 
other needs of prison officials so require, the court could 
review the contemporaneous-record explanation in camera. 
That this process is compatible with the prison setting is 
demonstrated by the fact that the recording of contempora-
neous reasons for denying requests to call witnesses is the 
current practice in federal prisons and in most state prisons 
in this country.

I
The facts of this case, which the Court declines to relate in 

full, highlight the importance of the right to call witnesses at 
disciplinary hearings. As the Court describes, respondent 
John Real was among a group of inmates who left the prison 
metal shop to observe a fight between an inmate and guard 
that had broken out in an adjacent office. A supervising 
officer, John Baleyko, ordered Real and the others to leave 
the area. The Court blandly observes that Real “did not 
depart.” Ante, at 493. Real’s version of the events, how-
ever, is considerably more detailed. According to Real, as 
he began to leave, a dozen or so correctional officers entered 
the office, one of whom, Officer Doolin, stopped Real for a 
brief shakedown search and questioning. Officer Baleyko 
then looked up and noticed that Real was still in the office 
despite the order to leave. When Real tried to explain that 
he had been unable to leave because he had been stopped by 
the other officer, Officer Baleyko cut short Real’s explanation 
and ordered him locked up. On its face, Real’s explanation 
for his failure to obey the order to leave is perfectly plausible, 
internally consistent, and does not contradict any of the un-
disputed facts.

Real’s disciplinary hearing, then, involved a classic swear-
ing match: Officer Baleyko offered one version of the facts, 
and Real countered with another version. Under these cir-
cumstances, testimony from observers of the incident would 
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seem highly relevant to, and perhaps even dispositive of, the 
question of Real’s responsibility for his failure to obey the 
order to leave. Real therefore requested that three wit-
nesses be produced for the disciplinary hearing: two inmates 
who had allegedly been present in the metal shop at the time 
of the incident and a correctional officer.1 The disciplinary 
board, composed of three correctional officials, refused to 
hear any of these witnesses. No reason for excluding this 
seemingly highly relevant testimony was given at the time. 
No reason can be deciphered from the record, and indeed no 
explanation has ever been offered for the refusal to hear 
these witnesses. Real was found guilty and eventually was 
deprived of 150 days of good-time credit—a near 5-month 
prison term on a charged offense against which his only 
opportunity to defend was to offer his word against that of 
a prison guard.

II
The Court acknowledges that Real had a constitutional 

right to present his defense witnesses unless his disciplinary 
board had a legitimate basis for excluding them. This much 
is clear from Wolff v. McDonnell, 418 U. S. 539 (1974). 
Drawing on longstanding principles of due process embodied 
in the Fifth, Sixth, and Fourteenth Amendments,* 2 the Court 
in Wolff recognized what might be called a “qualified” con-
stitutional right to call witnesses:

“[T]he inmate facing disciplinary proceedings should be 
allowed to call witnesses and present documentary evi-
dence in his defense when permitting him to do so will 
not be unduly hazardous to institutional safety or correc-
tional goals.” Id., at 566.

See also Baxter v. Palmigiano, 425 U. S. 308, 321 (1976). 
This qualified right was one element in what the Court 

‘Real appears not to have pursued in the lower courts the failure to 
produce the correctional officer.

2 See n. 7, infra.
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described as an overall effort to create a “reasonable” and 
“mutual accommodation” between the “provisions of the Con-
stitution” and “the needs of the institution” in the context of 
disciplinary hearings. 418 U. S., at 556, 572.

Wolff did not consider how best to strike that reasonable 
accommodation with respect to implementing the right to call 
witnesses.3 Two options are presented today. The first 
would require disciplinary boards to enter on the record 
contemporaneous written reasons for their exclusion of wit-
nesses; these explanations, while not necessarily available to 
the inmate, would be subject to judicial review to assure that 
exclusion of witnesses was not arbitrary but rather was 
based on permissible factors. The second option would only 
require disciplinary boards to offer post hoc, courtroom ratio-
nalizations for a board’s refusal to hear requested witnesses; 
these rationalizations would constitute attempts to justify the 
board’s actions, many months, or years, after a witness had 
been excluded.

Inexplicably, the Court, with only passing consideration of 
the first option, chooses the second. But no basis for this 
choice can be found in the principle of “mutual accommoda-
tion” announced in Wolff If Wolffs principle of mutual ac-
commodation means, as the State contends, that an inmate 
“is entitled only to those facets of procedural due process 
which are consistent with the demands of prison security,”4 
it surely also means that the inmate is entitled to all the 
facets of due process that are consistent with the demands 
of prison security. Contemporaneous explanations for ex-
cluding witnesses are an important element of due process at 
disciplinary hearings and, as long as prison officials have 
the option of keeping these explanations from the inmate, a 
requirement that such explanations be recorded would not 

3 Wolff did eliminate one possibility: that the Constitution might require 
disclosure to the inmate, at the time of the hearing, of a board’s reasons for 
refusing to allow requested witnesses to be called. 418 U. S., at 566.

4 Brief for Petitioner 13-14.
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intrude on the “institutional needs and objectives” of prisons 
that Wolff identified. In the face of this readily available 
means of enforcing the inmate’s right, the Court’s decision in-
stead to choose the second option, that of after-the-fact court-
room explanations, gratuitously dilutes the constitutional 
rights of prison inmates and fulfills my previously expressed 
fear that the “noble holdings” of Wolff would become “little 
more than empty promises.” Wolff, supra, at 581 (opinion of 
Mars hall , J.). I therefore dissent.

Ill
A contemporaneous-explanation requirement would strike 

the proper balance between the inmate’s right to present 
defense witnesses and the institutional needs recognized in 
Wolff. As a general matter, it is now well understood that 
contemporaneous-explanation requirements serve two im-
portant functions. First, they promote a decisionmaking 
process in which the decisionmaker must consciously focus on 
the relevant statutory criteria of decision.5 Knowledge that 
a decision will be tested against the justifications contempo-
raneously given for it increases the prospect that fair and 
nonarbitrary decisions will be made initially.

Second, judicial review is most meaningful when based on 
a record compiled before litigation began. Post hoc ration-
alizations of counsel for administrative action “have tradi-
tionally been found to be an inadequate basis for review.” 
Citizens to Preserve Overton Park v. Volpe, 401 U. S. 402, 
419 (1971):

“[A]n advocate’s hypothesis that an administrative deci-
sion-maker did in fact conclude thus-and-such because 

5 See, e. g., Goldberg v. Kelly, 397 U. S. 254, 271 (1970); see also 
Dorszynski n . United States, 418 U. S. 424, 455 (1974) (Mars hal l , J., 
concurring in judgment); Greenholtz v. Nebraska Penal Inmates, 442 
U. S. 1, 40 (1979) (Marsh all , J., dissenting); Hewitt v. Helms, 459 U. S. 
460, 479 (1983) (Stev ens , J., dissenting); Connecticut Bd. of Pardons v. 
Dumschat, 452 U. S. 458, 468 (1981) (Ste ve ns , J., dissenting).
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the record shows that he could reasonably have con-
cluded thus-and-such, is not likely to be highly impres-
sive. The courts prefer to appraise the validity of an 
order by examining the grounds shown by the record to 
have been the basis of decision.” W. Gellhom, C. Byse, 
& P. Strauss, Administrative Law 361 (7th ed., 1979).

Indeed, even when decisionmakers themselves have been 
willing to submit affidavits to explain with hindsight the basis 
of their previous decisions, we have refused to consider such 
offers of proof for fear that they serve as merely “post hoc 
rationalizations.” Burlington Truck Lines v. United States, 
371 U. S. 156, 168-169 (1962). The best evidence of why a 
decision was made as it was is usually an explanation, how-
ever brief, rendered at the time of the decision.

The considerations that call for contemporaneous-expla-
nation requirements in some contexts apply with particu-
lar force in the setting of prison disciplinary hearings. 
A contemporaneous-explanation requirement would force 
boards to take the inmate’s constitutional right to present 
witnesses seriously. And when inmates are allowed to call 
witnesses, the fairness and accuracy of disciplinary board 
findings are significantly affected, not only because witnesses 
are often crucial to the presentation of a defense,6 but par-
ticularly because an inmate “obviously faces a severe credibil-
ity problem when trying to disprove the charges of a prison

6 “Few rights are more fundamental than that of an accused to present 
witnesses in his own defense.” Chambers v. Mississippi, 410 U. S. 284, 
302 (1973). As the Court said in Washington v. Texas, 388 U. S. 14, 19 
(1967):
“The right to offer the testimony of witnesses, and to compel their attend-
ance, if necessary, is in plain terms the right to present a defense, the right 
to present the defendant’s version of the facts as well as the prosecution’s 
to the [factfinder] so it may decide where the truth lies. . . . This right is a 
fundamental element of due process of law.”
See also United States v. Valenzuela-Bernal, 458 U. S. 858, 875 (1982) 
(O’Con no r , J., concurring) (“[T]he right to compulsory process is essential 
to a fair trial”); In re Oliver, 333 U. S. 257, 273 (1948).
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guard. ” 418 U. S., at 583 (opinion of Mars hall , J.). Many 
of the other procedural due process rights recognized in 
Wolff— for example, the right to advance notice of the 
charges, to a hearing, and to a statement of evidence and rea-
soning relied on—make sense only if the inmate is allowed to 
present his or her version of the facts through witnesses and 
evidence. Apart from such witnesses and evidence, inmates 
have little else with which to attempt to prove their case or 
disprove that of the charging officer; they have no constitu-
tional right to confront and cross-examine adverse witnesses, 
and counsel is typically not present at these hearings to mar-
shal the inmate’s case. Wolff 418 U. S., at 568; see also 
Baxter, 425 U. S., at 321-322. That so much hinges on the 
right to present witnesses is a particularly compelling reason 
for assuring, through a requirement of written reasons when 
witnesses are excluded, that the right is being scrupulously 
honored. See Connecticut Bd. of Pardons v. Dumschat, 452 
U. S. 458, 472 (1981) (Steve ns , J., dissenting);7 cf. Harris v. 
Rivera, 454 U. S. 339, 344-345, n. 11 (1981) (per curiam) 
(“[W]hen other procedural safeguards have minimized the 
risk of unfairness, there is a diminished justification for re-
quiring a judge to explain his rulings”).

Moreover, post hoc rationalizations are unlikely to be of 
any practical use in this context. Board officials may well 
not remember, long after the fact, the actual reasons they 
refused to hear a particular witness in any given case.8 As

’“Whether the refusal to provide the inmates with a statement of 
reasons is a procedural shortcoming of constitutional magnitude is, ad-
mittedly, fairly debatable. Judges often decide difficult and important 
cases without explaining their reasons, and I would not suggest that they 
thereby commit constitutional error. But the ordinary litigant has other 
substantial procedural safeguards against arbitrary decisionmaking in the 
courtroom. The prison inmate has few such protections. . . . Many of us 
believe that. . . statements of reasons providfe] a better guarantee of jus-
tice than could possibly have been described in a code written in sufficient 
detail to be fit for Napoleon.” 452 U. S., at 472.

8 In 1980, Massachusetts correctional institutions conducted 6,914 disci-
plinary hearings. Brief for Petitioner 63, n. 12.
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one Court of Appeals has concluded, “[t]he requirement of 
support in the administrative record is central to the ef-
fectiveness of judicial review in insuring that a prisoner has 
not been subjected to arbitrary action by prison officials.” 
Hayes v. Thompson, 637 F. 2d 483, 488 (CA7 1980).

These very reasons have led the Court to impose a 
contemporaneous-explanation requirement when virtually 
identical procedural rights, guaranteed by the Constitution, 
were at stake.9 Vitek v. Jones, 445 U. S. 480 (1980), is an 
example directly on point. There the Court held that an in-
mate being considered for transfer to a mental institution has 
a constitutional right to a pretransfer hearing and to present 
witnesses at that hearing. To this point, Vitek is on all fours 
with this case; inmates in both proceedings have a right to a 
hearing and to witnesses. Yet in Vitek the Court further 
recognized that witnesses could not be excluded except upon 
a legitimate record finding of good cause—the very require-
ment the Court today chooses not to extend to disciplinary 
hearings.10 Similarly, Gagnon n . Scarpelli, 411 U. S. 778 

9 Even the Court acknowledges that a requirement of contemporaneous 
reasons “admittedly has some appeal. . . : recollections of the event will be 
fresher at the moment, and it seems a more lawyerlike way to do things.” 
Ante, at 497. Of course, the essence of procedural due process is that 
institutions adopt “lawyerlike” procedures to assure that decisions are fair, 
rational, and carefully made.

10 The Court in Vitek stated that the right to call witnesses could not be 
denied “‘except upon a finding, not arbitrarily made, of good cause for 
not permitting such presentation . . . .’” 445 U. S., at 494-495 (quoting 
court below, Miller v. Vitek, 437 F. Supp. 569, 575 (Neb. 1977)) (emphasis 
added).

The importance of record explanations for excluding witnesses from dis-
ciplinary hearings is probably even greater than in Vitek, for there the key 
witness against an inmate was a neutral physician or psychologist, 445 
U. S., at 483. A prison guard, who both charges an inmate and is the 
main witness against him, is significantly more likely to have his own per-
sonal reasons, including vindictive or retaliatory ones, for wanting to see 
the inmate convicted. If contemporaneous explanations for excluding 
witnesses were required in Vitek, surely due process requires similar 
explanations here.
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(1973), recognized a due process right to counsel under some 
circumstances at parole and probation revocation hearings. 
To assure that this important right was faithfully honored, 
we further held that “[i]n every case in which a request for 
counsel at a preliminary or final hearing is refused, the 
grounds for refusal should be stated succinctly in the record.” 
Id., at 791. See also North Carolina v. Pearce, 395 U. S. 
711, 726 (1969) (written reasons required when more severe 
sentence imposed on defendant after second trial); Gagnon, 
supra (written reasons required for probation revocation); 
Morrissey v. Brewer, 408 U. S. 471, 489 (1972) (same for 
parole revocation decisions); Goldberg v. Kelly, 397 U. S. 
254, 271 (1970) (written reasons for termination of public 
assistance payments); Kent v. United States, 383 U. S. 541, 
561 (1966) (written reason required when juvenile court 
waives jurisdiction, subjecting defendant to trial as adult).

Ignoring these precedents, the Court seems to view the 
question simply as one of policy; the Court is content that 
“significant arguments” can be made in favor either of its “ap-
proach” or of the result I believe is required. The question, 
however, is not whether sound penological practice favors 
one result or the other, but rather what minimal elements of 
fair process are required in this setting to satisfy the Con-
stitution. Due process requires written reasons for deci-
sions, or for steps in the decisionmaking process, when the 
individual interest at stake makes the contribution of such 
reasons to the fairness and reliability of the hearing sufficient 
to outweigh whatever burdens such a requirement would 
impose on the government. See Black v. Romano, post, 
at 617-619 (Mars hall , J., concurring) (collecting cases); 
see generally Mathews v. Eldridge, 424 U. S. 319, 335, 343 
(1976).

Applying this principle here, there can be little doubt that 
due process requires disciplinary boards to provide written 
reasons for refusing to hear witnesses. The liberty interests 
at stake in these hearings are, of course, of serious magni-
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tude, and the right to call witnesses is integral to assuring 
the fairness and accuracy of these hearings. Moreover, the 
reality that disciplinary boards, composed of correctional offi-
cials, may be overly inclined to accept the word of prison 
guards and refuse without reason to hear witnesses cannot be 
ignored. These hearings include only skeletal due process 
protections to begin with, which makes judicial review essen-
tial to assuring the fairness and reliability of the process as a 
whole. Yet because extra-record judicial review is likely to 
be so meaningless a protection of the constitutional right to 
call witnesses, the process due an inmate requires witness 
exclusions to be justified with contemporaneous explana-
tions. The Court simply fails to come to grips with the issue 
of constitutional right posed by this case.

Established principles of procedural due process compel 
the conclusion that contemporaneous explanations are re-
quired for refusals of disciplinary boards to hear requested 
witnesses. At least in the absence of convincing consider-
ations otherwise, that much should be clear. I turn, then, 
to consider whether such convincing considerations can be 
found.

IV
The Court in Wolff identified two considerations that Emit 

the due process rights inmates otherwise have: “institutional 
safety and correctional goals.” 418 U. S., at 566. The pro-
posal offered by respondent—sealed contemporaneous ex-
planations followed by in camera review—would satisfy 
these concerns fully. At the same time, this proposal maxi-
mizes the ability of the inmate to enjoy his or her constitu-
tional right to present defense witnesses. The proposal 
therefore constitutes a perfectly sensible, “reasonable accom-
modation” to the concerns identified in Wolff.
A. Institutional Hazards and the Threat of Reprisal

The primary factor that caused the Court in Wolff to qual-
ify and restrict the right to call witnesses was said to be “in-
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stitutional safety.” Fearing that inmates might be “subject 
to the unwritten code that exhorts immates not to inform 
on a fellow prisoner,” id., at 562, and concerned that honor-
ing a witness request might subject the witness to “a risk 
of reprisal or [might] undermine authority,” the Court con-
cluded that the “hazards presented in individual cases” of 
“reprisal” against testifying inmates made dangerous the dis-
closure to a charged inmate of a board’s reasons for refusing 
to hear his witnesses. Id., at 566. Again today, the Court 
relies on “the very real dangers in prison life which may 
result from violence or intimidation directed at either other 
inmates or staff.” Ante, at 495. Presumably, the Court’s 
concern is that an inmate will intimidate or coerce defense 
witnesses into testifying falsely, and that a witness who goes 
to officials to disclose such threats will be the target of re-
taliation if a disciplinary board announces that “institutional 
safety” precludes it from hearing the witness.11

The option of sealed files, subject to later judicial review in 
camera,11 12 would fully protect against the threat of reprisal 
and intimidation by allowing prison officials to refuse to 
disclose to the inmate those record statements they feared 
would compromise institutional safety. The in camera solu-

111 have stated previously my view that the Court’s fears are exagger-
ated in this context. The prospect of intimidation and later retaliation is 
much more real when it comes to confrontation of adverse witnesses than 
“in the context of an inmate’s right to call defense witnesses.” Wolff, 418 
U. S., at 584 (opinion of Marsh all , J.). Indeed, the Court recognized 
as much in Baxter n . Palmigiano, 425 U. S. 308 (1976), observing that, 
“in comparison to the right to call witnesses, ‘[confrontation and cross- 
examination present greater hazards to institutional interests.’” Id., at 
321. “Confrontation and cross-examination . . . stand on a different foot-
ing [than the right to call witnesses] because of their inherent danger and 
the availability of adequate bases of decision without them.” Id., at 322.

12 As the Court’s in camera discussion acknowledges, ante, at 499, follow-
ing inspection in camera of the relevant statements a court might, under 
some circumstances, conclude that no basis existed for failing to disclose 
the statements to the inmate.
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tion has been widely recognized as the appropriate response 
to a variety of analogous disclosure clashes involving individ-
ual rights and government secrecy needs. For example, 
after this Court in McCray n . Illinois, 386 U. S. 300 (1967), 
held that the identity of informants relied on by the police 
need not always be disclosed to the defense at suppres-
sion hearings, lower courts turned to in camera hearings 
to “protect the interests of both the government and the 
defendant.” W. LaFave, Search and Seizure §3.3, p. 583 
(1978). Through such hearings into informant identity, “the 
government can be protected from any significant, unnec-
essary impairment of secrecy, yet the defendant can be saved 
from what could be serious police misconduct.” United 
States v. Moore, 522 F. 2d 1068, 1073 (CA9 1975).13 Simi-
larly, Congress specifically invoked in camera review to 
balance the policies of disclosure and confidentiality con-
tained in the exemptions to the Freedom of Information Act. 
5 U. S. C. § 552(a)(4)(B). Congress stated that in camera 
review would “plainly be [the] necessary and appropriate” 
means in many circumstances to assure that the proper 
balance between secrecy and disclosure is struck. S. Rep. 
No. 93-1200, p. 9 (1974). Other examples in which Congress 
has turned to similar procedures abound, such as the federal 
wiretapping statute14 and the Foreign Intelligence Surveil-
lance Act of 1978,15 both of which rely on closed judicial proc-
ess to balance individual rights and Government secrecy 
needs in determining whether wiretapping is justified.

If the compelling Government secrecy needs in all these 
settings can be safeguarded fully through closed judicial proc-

13 See also United States v. Alexander, 559 F. 2d 1339, 1340 (CA5 1977) 
(“[I]n camera hearing may be helpful in balancing those interests”); United 
States v. Anderson, 509 F. 2d 724 (CA9 1974); United States v. Hurse, 453 
F. 2d 128 (CA8 1971); United States v. Jackson, 384 F. 2d 825 (CA3 1967); 
People v. Darden, 34 N. Y. 2d 177, 313 N. E. 2d 49 (1974).

14 See 18 U. S. C. §2518.
16 50 U. S. C. § 1801 et seq.
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ess, it can hardly be gainsaid that the interest of prison offi-
cials in keeping confidential the basis for refusing to hear wit-
nesses will be fully protected by the same process. Indeed, 
the in camera solution protects the institutional concerns 
with which the Court purports to be concerned just as well 
as does the Court’s solution. Under the Court’s approach, 
“prison officials at some point [must] state their reason for 
refusing to call witnesses . . . .” Ante, at 492. But if insti-
tutional safety or reprisal threats formed the basis for the 
refusal, stating that reason16 17 in open court would create 
hazards similar to those the Court relies on to eschew a re-
quirement that these reasons be disclosed at the disciplinary 
hearing. Recognizing this fact, the Court holds that, “if 
prison security or similar paramount interests appear to 
require it,” ante, at 499, the courtroom justifications for re-
fusing to hear a witness can “in the first instance,” ibid., 
be presented in camera.11 Yet once the Court acknowledges 
that in camera review adequately protects the “institutional 
safety” concerns discussed in Wolff, such concerns simply 
evaporate in the consideration of whether due process de-
mands a contemporaneous-record explanation for the refusal 
to hear witnesses. As even the Court acknowledges, then, 
the combination of sealed files and in camera review more 
than adequately protects “institutional safety,” the primary 
factor that justified Wolffs qualification of the inmate’s right 
to present defense witnesses.

B. Other Correctional Goals
To restrict the right to call witnesses, the Court in Wolff 

also relied, although less centrally, on vaguely defined “cor-

16 The Court does not state whether the bare recitation of “institutional 
safety” is sufficient to withstand review, or whether some explanation sup-
porting this assertion must be provided. I too see no need to decide that 
question today.

171 would not decide today whether defense counsel has a right to be 
present at the in camera proceedings. Cf. United States v. Anderson, 509 
F. 2d 724 (CA9 1974).
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rectional goals” that seemed to amount to the need for “swift 
punishment.” 418 U. S., at 566. Again today, the Court 
invokes the “need to provide swift discipline in individual 
cases,” ante, at 495, as a basis for refusing to require that 
prison officials provide a record statement of reasons for 
declining to hear requested witnesses.

These statements provide unconvincing support for refus-
ing to require a written explanation when witness requests 
are denied. If swift discipline is a legitimate overriding 
concern, then why hold hearings at all? And if the impera-
tives of swift discipline preclude the calling of witnesses in 
any particular case, stating that reason would suffice.

More generally, the twinkling of an eye that it would take 
for a board to offer brief, contemporaneous reasons for re-
fusing to hear witnesses would hardly interfere with any 
valid correctional goals. Indeed, the requirement of stated 
reasons for witness demals would be particularly easy to 
comply with at disciplinary hearings, for Wolff already re-
quires provision of a “ ‘written statement by the factfinders 
as to the evidence relied on and reasons’ for the disciplinary 
action.” 418 U. S., at 564 (citation omitted). To include in 
this statement a brief explanation of the reason for refusing 
to hear a witness, such as why proffered testimony is “irrele-
vant” or “cumulative,” could not credibly be said to burden 
disciplinary boards in any meaningful way in their task of 
completing disciplinary report forms.

I have expressed previously my view that:
“[I]t is not burdensome to give reasons when reasons 
exist. . . .

“. . . As long as the government has a good reason for 
its actions it need not fear disclosure. It is only where 
the government acts improperly that procedural due 
process is truly burdensome. And that is precisely 
when it is most necessary.” Board of Regents v. Roth*  
408 U. S. 564, 591 (1972) (dissenting).

If ever that view is true, it is surely true here. See also 
Hewitt v. Helms, 459 U. S. 460, 495 (1983) (Steven s , J., dis-
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senting) (“[A] requirement of written reasons [for keeping 
inmates in segregation] would [not] impose an undue burden 
on prison officials”).

Ironically, the Court’s shortsighted approach will likely 
do more to undermine other “correctional goals” with which 
the Court purports to be concerned than would respondent’s 
approach. According to the Court, prison officials must 
come to court, many months or years after a disciplinary 
hearing, to “state their reason for refusing to call wit-
nesses . . . .” Ante, at 492. The burdens of discovery and 
cross-examination could well be part of that litigation proc-
ess.18 In contrast, under respondent’s approach, once a 
contemporaneous record was prepared, judicial review would 
normally be limited to review of that record. Cf. SEC v. 
Chenery Corp., 332 U. S. 194, 196 (1947). Thus, whatever 
the proper bearing of other “correctional goals” on the 
inmate’s constitutional right to call witnesses, reliance on 
those goals to hold that prison officials must explain their 
refusal to hear witnesses in court, rather than in the record, 
is simply misplaced.

V
In the end, the Court’s decision rests more on abstract gen-

eralities about the demands of “institutional safety and other 
correctional goals” rather than on any attempt to come to 
grips with the specific mechanics of the way in which the 
principle established below would operate. Yet even these 
abstract generalities founder on the concrete practical ex-
perience of those charged with the continuing implementa-
tion of Wolff. The requirement the Court declines to adopt 
today is the prevailing practice in federal prisons and in state 
prisons throughout the country. Regulations promulgated 

18 See, e. g., Woods v. Marks, 742 F. 2d 770 (CA3 1984) (summary judg-
ment against inmate inappropriate when based on affidavit offering reason 
for excluding witness).



PONTE v. REAL 519

491 Mar sha ll , J., dissenting

by the Federal Bureau of Prisons provide that an inmate in 
federal prison has

“the right to submit names of requested witnesses and 
have them called to testify . . . provided the calling of 
witnesses . . . does not jeopardize or threaten institu-
tional or an individual’s security. . . . The chairman 
shall document reasons for declining to call requested 
witnesses in the [Institutional Disciplinary Committee] 
report.” 28 CFR §541.17 (c) (1984) (emphasis added).

Similarly, at least 29 States and the District of Columbia re-
quire their disciplinary boards to provide a record statement 
of reasons for the refusal to hear requested witnesses.19

19 Alaska Dept, of Corrections, 22 AAC05.430.(c) Completion Instruc-
tions § 20 (1984); Ala. Dept, of Corrections, Admin. Regulation No. 403, 
Part IV 10(g) (1983); Ark. Dept, of Correction, Disciplinary Policy and 
Procedures 11 V(C)(2) (1983); Cal. Penal Code Ann. § 2932(a)(3) (West 1985); 
Colo. Dept, of Corrections, Code of Penal Discipline 117e(3), p. 27 (1981); 
D. C. Dept, of Corrections, Lorton Regulations Approval Act of 1982, 
§ 110.2, p. 16 (1982); Fla. Dept, of Corrections, Rules 1133-22.07(5) (1984); 
Ga. Dept, of Offender Rehabilitation, State-Wide Disciplinary Plan T 6(c) 
(1985), and Ga. State Prison, Discipline Procedure Uli 8(c), 14 (1983); Haw. 
Dept of Social Services & Housing, Corrections Div., Inmate Handbook 
§ 17-201-17(e)(3) (1983) (Board “encouraged” to give written reasons); 
Ill. Dept, of Corrections, Rules, § 504.80(i)(3) (1984); Ind. Dept, of Cor-
rections, Policies and Procedures, State Form 39586R, Completion Form 
§20; Iowa Dept, of Corrections, Inmate Activity, Disciplinary Policy 
and Procedure §§ II (Procedure) (D)(3), II (Procedure) (E)(5) (1984); Kan. 
Admin. Reg. § 44-13-405a(g) (Supp. 1984); Ky. Corrections Cabinet, Policy 
No. 15.6, H VI(E)(l)(e) (1985); Md. Dept, of Public Safety and Correctional 
Services, Division of Correction, Regulation No. 105-2, § IV-B(2)(b) (1982); 
Mich. Dept, of Corrections, Hearings Handbook § II-B(3), p. 4 (1981); Miss. 
Dept, of Corrections, Rules and Regulations §XII(D)(1), p. 11 (1975); 
Mont. Dept, of Institutions, Inmate Disciplinary Procedures, Conduct of 
Hearing § 2-PD85-216, pp. 10-11 (1985); Neb. Dept, of Correctional Serv-
ices, Rule 6(6)(e), p. 6-3 (1984); N. H. State Prison, Major Disciplinary 
Hearing Procedures 116 (1978), and Added Instructions for Handling In-
mate Witness Requests 112(C); N. J. Dept, of Corrections, Disciplinary 
Standard 254.18 (1984); N. M. Penitentiary, Policy No. PNM 090301,
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In addition, the practice of preparing contemporaneous 
explanations for the refusal to hear witnesses is favored by 
experts who have devoted substantial time and resources to 
studying the problem and who know quite well what the 
needs of institutional safety are in this context. For exam-
ple, the American Correctional Association (ACA), after a 
study funded by the Department of Justice, has adopted the 
following standard as an “essential” element of disciplinary- 
hearing procedures:

“Written policy and procedure provide that the inmate is 
given an opportunity to make a statement and present 
documentary evidence, and may request witnesses on 
his/her behalf; reasons for the denial of such a request 
are stated in writing” (emphasis added). AC A Stand-
ards for Adult Correctional Institutions, Standard 2- 
4363 (2d ed. 1981).

Similarly, the National Conference of Commissioners on Uni-
form State Laws (NCUSL) has determined that whenever an 
inmate’s request for a witness is denied, the hearing officer 
must make “a written factual finding that to [call the witness] 
would subject a person to a substantial risk of physical 
harm.” NCUSL, Model Sentencing and Correction Act 
§4-507 (1979). A third study of this problem reached the 
same conclusion: “Reasons for disallowing prisoners’ requests

H 11(C)(8) (1983); N. Y. Dept, of Correctional Services, Rules and Regula-
tions § 253.5(a) (1983); N. C. Dept, of Correction, Policies and Proce-
dures § .0201(c)(4) (1984); Okla. Bd. of Corrections, Policy Statement 
No. OP-060401, U 2(C)(1)(c) (1985); Ore. Dept, of Human Resources Cor-
rections Division, Rule Governing Inmate Prohibited Conduct, and Proce-
dures for Processing Disciplinary Actions §§ VI(G)(4)(a) and VI(G)(6)(d) 
(1982); Tenn. Dept, of Correction, Administrative Policies and Procedures, 
Index No. 502.01, 1JVI(D)(2)(d) (Dec. 1981); Tex. Dept, of Corrections, 
Disciplinary Rules and Procedures §V(B)(4) (1984); Utah State Prison, 
Disciplinary Procedures 1111(D)(2)(g) (1984); Wis. Admin. Code, note 
following § HHS 303.81 (1985).

Some of these States explicitly require that the record be disclosed to the 
inmate; in other States, it is unclear whether the inmate is entitled to view 
the statements or how judicial review of these explanations is carried out. 



PONTE v. REAL 521

491 Mar sha ll , J., dissenting

for appearance of witnesses should be recorded for purposes 
of future review.” ABA Standards for Criminal Justice 
23-3.2, p. 23-41, n. 14 (2d ed. 1980) (as added 1983).

These authorities testify to the fact that, as penological ex-
perts have implemented Wolff over the last 11 years, signifi-
cantly more has been learned about the sorts of due process 
protections at disciplinary hearings that are compatible with 
institutional needs. Recognizing that it was taking a tenta-
tive first step in this area, the Court in Wolff acknowledged 
that events in future years might “require further consider-
ation and reflection of this Court.” 418 U. S., at 572. At 
the time of Wolff, the only option considered by both the 
majority and dissenting opinions was whether disciplinary 
boards ought to be required to “state” their reasons for refus-
ing to hear requested witnesses, see id., at 584 (opinion of 
Mars hall , J.); id., at 597-598 (opinion of Douglas, J.); this 
option seemingly implied disclosure to the inmate. But nei-
ther the Court nor the dissenting opinions considered the 
middle-ground alternative respondent proposes today: that a 
contemporaneous record be prepared and preserved in case 
of later legal challenge but not be available to the inmate. 
The failure to consider this alternative is not surprising, 
for at the time of Wolff the relevant question was simply 
whether inmates had any right at all to present witnesses; no 
federal court had yet considered whether reasons had to be 
given for denying this right, let alone whether such reasons 
could be recorded but preserved in a file to which the inmate 
would not have access. Id., at 572, n. 20.20 Nor was the 
process of in camera review, upon which respondent’s alter-
native depends, as common a solution to clashes between in-
dividual rights and government secrecy needs as it is today. 
Yet despite these developments, and despite Wolffs expecta-
tion that future developments would make clearer the proper 
balance between due process and institutional concerns, the

“Neither the parties nor any of the many amici curiae offered such a 
suggestion in the voluminous briefs filed in the case. See briefs in Wolff v. 
McDonnell, 0. T. 1973, No. 73-679.
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Court today inexplicably ignores the evolution of legal ap-
proaches and penological policy in this area.21

VI
The Court’s decision leaves the inmate’s constitutional 

right to present defense witnesses dangling in the wind.

21 No doubt the Court’s sparse reasoning in this case and the utter lack of 
empirical foundation for its bald assertions is in part a product of the fact 
that not a single lower court, state or federal, appears to have considered 
the alternative of sealed records and in camera review that the Court 
today forecloses. This Court is often called on to strike difficult balances 
between individual rights and institutional needs, but by precipitately 
rushing into voids left by lower courts, the Court decreases the likelihood 
that the balance at which it arrives will properly account for all the rele-
vant interests and available options. In this case, the State simply cried 
Wolff, and, despite the absence of any clear conflict, the Court responded. 
But hastily granting certiorari every time an inmate or criminal defendant 
prevails below, as the current Court seems wont to do, deprives us of the 
insight lower court judges could offer on the issues and of the experiential 
basis that implementation of lower court decisions provides. The result, 
often as not, is the sort of decision rendered today. Once again, “[p]rema- 
ture resolution of the novel question presented has stunted the natural 
growth and refinement of alternative principles.” California v. Carney, 
ante, at 399 (Ste ve ns , J., dissenting).

In light of current discussion over the Court’s workload, it is worth 
noting further that, in the absence of any conflict in the lower courts, the 
decision to grant certiorari in this case is virtually unfathomable. At 
most, a state court had imposed more stringent due process requirements 
on its own institutions than this Court had previously recognized. I con-
tinue to believe the justifications for review in this Court are at their weak-
est in such cases, where no individual rights are alleged to be violated and 
where a state court speaks to its own institutions. See, e. g., Oregon v. 
Hass, 420 U. S. 714, 726 (1975) (Marsh all , J., dissenting); see also Michi-
gan v. Long, 463 U. S. 1032, 1065 (1983) (Ste ve ns , J., dissenting); see 
generally Developments in the Law, 95 Harv. L. Rev., 1342-1347 (1982). 
This case should therefore be added to the mounting list of examples that 
disprove claims that the Court is overburdened; “[m]uch of the Court’s 
‘burdensome’ workload is a product of its own aggressiveness” in rushing 
headlong to grant, often prematurely, the overstated petitions of State 
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Perhaps that is the virtue to the Court of its decision, for I 
certainly can discern no other basis, grounded in principle or 
sound reasoning, for it. Wolff may give prison officials a 
privilege to dispense with certain due process rights, but, as 
always, “[t]he scope of a privilege is limited by its underly-
ing purpose.” Roviaro v. United States, 353 U. S. 53, 60 
(1957). The underlying purposes of the privilege recognized 
in Wolff— the promotion of “institutional safety and correc-
tional goals”—can be realized fully by contemporaneous ex-
planations not disclosed to the inmate. For that reason, the 
privilege recognized in Wolff ought to evaporate in the face of 
this means of accommodating the inmate’s due process rights. 
That is the conclusion of penological officials and experts 
throughout the country and my conclusion as well. The 
Court, however, concludes otherwise. I therefore dissent.

Attorneys General distraught with the performance of their own state in-
stitutions. Carney, ante, at 396 (Ste ve ns , J., dissenting). Reserving 
the argument docket for cases of truly national import would go far toward 
alleviating any workload problems allegedly facing the Court.
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CONNECTICUT DEPARTMENT OF INCOME MAINTE-
NANCE v. HECKLER, SECRETARY OF HEALTH 

AND HUMAN SERVICES, ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT

No. 83-2136. Argued March 27, 1985—Decided May 20, 1985

The Medicaid Act does not cover services performed for patients between 
the ages of 21 and 65 in an “institution for mental diseases” (IMD). 
In the absence of a statutory definition, the Secretary of Health and 
Human Services (Secretary) has promulgated a regulation defining an 
IMD as “an institution that is primarily engaged in providing diagnosis, 
treatment or care of persons with mental diseases” and providing that 
whether an institution is an IMD is determined by its “overall charac-
ter.” The Middletown Haven Rest Home in Connecticut is an “interme-
diate care facility” (ICF) that provides care for persons with mental ill-
ness as well as other diseases. Between January 1977 and September 
1979, Connecticut paid Middletown Haven for services it provided to 
Medicaid eligible patients, including those between the ages of 21 and 65 
who had been transferred there from state mental hospitals. Under the 
Medicaid program, the State received federal reimbursement for those 
payments. At the completion of an audit by the Department of Health 
and Human Services, the State was notified that the federal reimburse-
ment was not allowable because Middletown Haven had been identified 
as an IMD. On administrative review, the Department’s Grant Appeals 
Board upheld the disallowance. The State then filed an action in Fed-
eral District Court, which set aside the disallowance, but the Court of 
Appeals reversed.

Held: An ICF may be an IMD, and the terms are not mutually exclusive. 
The Act’s express authorization for coverage of services performed for 
individuals 65 or over uses language that plainly indicates that a hospital, 
a skilled nursing facility, or an ICF may be an IMD. Moreover, the 
Secretary’s interpretation of the Act comports with the Act’s plain lan-
guage. And the legislative history does not reveal any clear expression 
of contrary congressional intent. Pp. 528-538.

731 F. 2d 1052, affirmed.

Ste ve ns , J., delivered the opinion for a unanimous Court.
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Charles A. Miller argued the cause for petitioner. With 
him on the briefs were Joseph I. Lieberman, Attorney Gen-
eral of Connecticut, Donald M. Longley, Assistant Attorney 
General, and Michael A. Roth.

Kathryn A. Oberly argued the cause for respondents. 
With her on the brief were Solicitor General Lee, Act-
ing Assistant Attorney General Willard, Deputy Solicitor 
General Geller, and Howard S. Scher*

Justi ce  Stevens  delivered the opinion of the Court.
Services performed for patients between the ages of 21 

and 65 in an “institution for mental diseases” (IMD) are not 
covered by the Medicaid Act. The Secretary of Health and 
Human Services has adopted a definition of that term that is 
broad enough to encompass an “intermediate care facility” 
(ICF). The Middletown Haven Rest Home is an ICF that 
provides care for persons with mental illness as well as other 
diseases. The narrow question presented by this case is 
whether Middletown Haven is an IMD within the meaning of 
the Act. The broader question is whether the Secretary’s 
definition of an IMD, which permits an ICF to be classified as 
an IMD, is consistent with the intent of Congress.

During the period between January 1977 and September 
1979, the State of Connecticut paid Middletown Haven for 
the services it provided to Medicaid eligible patients, includ-

*Briefs of amici curiae urging reversal were filed for the State of Illinois 
et al. by Neil F. Hartigan, Attorney General of Illinois, Jill Wine-Banks, 
Solicitor General, James C. O’Connell and Barbara L. Greenspan, Special 
Assistant Attorneys General, John K. Van de Kamp, Attorney General of 
California, Thomas E. Warriner, Assistant Attorney General, Elisabeth 
C. Brandt, Deputy Attorney General, Hubert H. Humphrey III, Attorney 
General of Minnesota, and Beverly Jones Heydinger, Assistant Attorney 
General; for the Commonwealth of Massachusetts by Francis X. Bellotti, 
Attorney General, and Thomas A. Bamico and William L. Pardee, Assist-
ant Attorneys General; and for the American Psychiatric Association et al. 
by Joel I. Klein, Paul M. Smith, and R. Emmett Poundstone III.
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ing those between the ages of 21 and 65 who had been trans-
ferred to Middletown Haven from state mental hospitals. 
Under the Medicaid program, the State received federal 
reimbursement of $1,634,655 for those payments.

After receiving information that Connecticut was discharg-
ing large numbers of mental patients from state mental in-
stitutions into ICFs and skilled nursing facilities, and after 
numerous meetings with state officials, the Department of 
Health and Human Services selected Middletown Haven, 
which is certified by the State as an ICF, for review and 
audit. The Department believed that the State was receiv-
ing federal financial aid in violation of applicable regulations 
that prohibited aid to IMDs.

Middletown Haven is a privately owned, 180-bed facil-
ity that is licensed by the Connecticut State Department of 
Health as a “Rest Home with Nursing Supervision” with 
authority “to care for persons with certain psychiatric con-
ditions.”1 During the years 1977-1979 over 77% of its pa-
tients suffered from a major mental illness, and over half of 
its patients were transferees from state mental hospitals.2 
Middletown Haven employed a professional staff, including 
three psychiatrists, that specialized in the care of the men-
tally ill;3 they viewed it as a psychiatric facility.4 In sum, 
there was ample evidence for the review team’s conclusion 
that Middletown was “primarily engaged” in providing diag-

4App. 35a-37a.
3 Id., at 17a.
3Id., at 22a-23a.
4 Id., at 14a. Although Middletown Haven did not hold itself out to the 

media as a mental institution, and although the level of care provided to 
patients at the facility was less restrictive than that provided in a typical 
mental hospital, Middletown Haven did hold itself out as a facility specializ-
ing in the treatment of mental diseases to sources of referral. Id., at 15a. 
Moreover, Middletown Haven cared for individuals that could have been 
admitted into mental institutions and had a patient population uncharac-
teristic of nursing homes. Id., at 20a.
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nostic treatment and care for persons with mental diseases 
within the meaning of the applicable regulations.5

After the completion of its audit, the Department gave no-
tice to the State that the federal reimbursement of $1,634,655 
was not allowable because Middletown Haven had been iden-
tified as an IMD and because payments for services to the 
mentally ill between the ages of 21 and 65 in IMDs were 
not eligible for federal financial participation.6 The State’s 

5 The Secretary’s regulations, 42 CFR § 435.1009(e) (1984), define an 
IMD as follows:
“an institution that is primarily engaged in providing diagnosis, treatment 
or care of persons with mental diseases, including medical attention, nurs-
ing care and related services. Whether an institution is an institution for 
mental diseases is determined by its overall character as that of a facility 
established and maintained primarily for the care and treatment of individ-
uals with mental diseases, whether or not it is licensed as such.”
The Secretary has developed criteria designed to focus on what constitutes 
“primarily engaged” and “overall character.” The review team utilized 
the following criteria when evaluating Middletown Haven:
1. That a facility is licensed as a mental institution;
2. That it advertises or holds itself out as a mental institution;
3. That more than 50% of the patients have a disability in mental 
functioning;
4. That it is used by mental hospitals for alternative care;
5. That patients who may have entered a mental hospital are accepted 
directly from the community;
6. That the facility is in proximity to a state mental institution (within a 
25-mile radius);
7. That the age distribution is uncharacteristic of nursing home patients;
8. That the basis of Medicaid eligibility for patients under 65 is due to a 
mental disability, exclusive of services in an institution for mental disease;
9. That the facility hires staff specialized in the care of the mentally ill; and 
10. That independent professional reviews conducted by state teams re-
port a preponderance of mental patients in the facility. App. 12a-13a, 
22a-23a.

6Id., at le-6e. The letter stated that, because federal financial partici-
pation “is not available in payments to IMDs for persons aged 21 to 64, and
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request for administrative review of the disallowance deci-
sion was consolidated with similar requests by the States of 
Illinois, Minnesota, and California. The Department’s Grant 
Appeals Board upheld the disallowance.* 7

The State then obtained judicial review by filing this 
action.8 The United States District Court for the District 
of Connecticut held that the Secretary’s decision was not 
supported by the statute and set aside the disallowance. 
Connecticut v. Schweiker, 557 F. Supp. 1077 (1983). The 
Court of Appeals for the Second Circuit reversed, 731 F. 2d 
1052 (1984), expressly rejecting the contrary reasoning of 
the Eighth Circuit. See Minnesota v. Heckler, 718 F. 2d 
852 (1983). The square conflict on an important question of 
statutory construction prompted us to grant certiorari. 469 
U. S. 929 (1984).

Connecticut contends that the same institution cannot be 
both an “institution for mental diseases” and an “intermedi-
ate care facility”; in other words, IMDs and ICFs are mutu-
ally exclusive categories. Because the Secretary acknowl-
edges that Middletown Haven is an ICF, the State concludes 
that it cannot be an IMD. In our view, however, the State’s 
position is foreclosed by the plain language of the statute, by 
the Secretary’s reasonable and longstanding interpretation of 
the Act, and by the Act’s legislative history. We therefore 
affirm.

I
In 1965 Congress authorized the Medicaid program by add-

ing Title XIX to the Social Security Act;9 the program was 
established “for the purpose of providing federal financial

because the State plan does not cover services by such facilities to individ-
uals under 21 or over 65, no payments to IMDs are eligible” for federal 
financial participation. Id., at 2e.

7App. to Pet. for Cert. 40d-44d.
8 In addition to filing in District Court, the State sought direct appellate 

review. The Court of Appeals dismissed for want of jurisdiction. 731 F. 
2d 1052, 1055 (CA2 1984).

9 79 Stat. 343.
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assistance to States that choose to reimburse certain costs of 
medical treatment for needy persons. ”10 * The program offers 
the financial assistance to States that submit and have ap-
proved by the Secretary plans for “medical assistance.”11 In 
its present form, the Act authorizes reimbursement for 18 
categories of medical assistance.12

For three types of covered medical services—inpatient hos-
pital services, skilled nursing facilities services, and, most 
importantly, intermediate care facility services—the defini-
tion contains an express exception for services performed 
in IMDs.13 The thrice-repeated exclusion demonstrates that 
Congress did not intend the ICF and IMD categories to be 
mutually exclusive; if Congress had intended separate cate-
gories, the IMD exclusion from services in other types of 
facilities would be unnecessary and illogical.

Other provisions of the Act make it clear that services per-
formed for the mentally ill may be covered, provided the 
services are performed in a hospital, a skilled nursing facility, 
or an ICF that is not an IMD. Thus, the definition of an ICF 
expressly describes persons “who because of their mental or 

10 Harris v. McRae, 448 U. S. 297, 301 (1980).
n42U. S. C. §§1396, 1396a.
12 See § 1905(a) of the Act, 42 U. S. C. § 1396d(a) (1982 ed. and Supp. 

Ill), as further amended by the Medicare and Medicaid Budget Reconcilia-
tion Amendments of 1984, Pub. L. 98-369, § 2335(f), 98 Stat. 1091.

13 The definitions of these three categories of service read as follows:
“The term ‘medical assistance’ means payment of part or all of the cost of 

the following care and services . . . for individuals^]. . .

“(1) inpatient hospital services (other than services in an institution for 
mental diseases);

“(4)(A) skilled nursing facility services (other than services in an institu-
tion for mental diseases) for individuals 21 years of age or older . . . ;

“(15) intermediate care facility services (other than such services in an 
institution for mental diseases) for individuals who are determined ... to 
be in need of such care. . . .” 42 U. S. C. §§ 1396d(a)(l), (a)(4)(A), (a)(15) 
(1982 ed., Supp. Ill) (emphasis added).
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physical condition” require institutional care but do not need 
the level of services provided by a skilled nursing facility or 
a hospital.14 And § 1396d(a)(18)(B) prohibits medical assist-
ance for services to individuals under 65 who are patients 
in IMDs, while another provision, § 1396d(a)(14), also allows 
such payments for “inpatient hospital services, skilled nurs-
ing facility services, and intermediate care facility services 
for individuals 65 years of age or over in an institution 
for mental diseases.” To accept the State’s interpretation 
would render the language of § 1396d(a)(14) unnecessary and 
would render lifeless Congress’ approval of ICF services for 
persons 65 or over in IMDs.15

Thus, there is ample textual support for the conclusion that 
an ICF may be an IMD.

II
In the absence of a statutory definition of the term “institu-

tion for mental diseases,” it is appropriate to consider the 
Secretary’s interpretation of that term.16

14 Section 1905(c) of the Act, as set forth in 42 U. S. C. § 1396d(c), pro-
vides in part:
“For purposes of this subchapter the term ‘intermediate care facility’ means 
an institution which (1) is licensed under State law to provide, on a regular 
basis, health-related care and services to individuals who do not require the 
degree of care and treatment which a hospital or skilled nursing facility is 
designed to provide, but who because of their mental or physical condition 
require care and services (above the level of room and board) which can be 
made available to them only through institutional facilities .... The term 
‘intermediate care facility’ also includes any skilled nursing facility or hospi-
tal which meets the requirements of the proceeding [sic] sentence.... With 
respect to services furnished to individuals under age 65, the term ‘interme-
diate care facility’ shall not include, except as provided in subsection (d) of 
this section, any public institution or distinct part thereof for mental dis-
eases or mental defects.”

15 It is a familiar principle of statutory construction that courts should 
give effect, if possible, to every word that Congress has used in a statute. 
See, e. g., Reiter v. Sonotone Corp., 442 U. S. 330, 339 (1979).

16 Cf. Chevron U. S. A. Inc. v. Natural Resources Defense Council, Inc., 
467 U. S. 837, 843-845 (1984). The Act expressly provides the Secre-
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The Secretary’s initial definition was provided shortly after 
the Medicaid program was enacted in 1965. It stated:

“Any individual who has not attained 65 years of age and 
is a patient in an institution for . . . mental diseases; 
i. e., an institution whose overall character is that of a 
facility established and maintained primarily for the 
care and treatment of individuals with . . . mental dis-
eases (whether or not it is licensed).”11 (Emphasis 
added.)

A few years later, the Secretary promulgated the following:
“Whether an institution is one for . . . mental diseases 
will be determined by whether its overall character is 
that of a facility established and maintained primarily for 
the care and treatment of individuals with . . . mental 
diseases (whether licensed or not) ....

“‘Institution for mental diseases’ means an institution 
which is primarily engaged in providing diagnosis, treat-
ment or care of persons with mental diseases, including 
medical attention, nursing care and related services.”* * * 17 18 

tary with authority to “make and publish such rules and regulations, not
inconsistent with” the Act “as may be necessary [for its] efficient adminis-
tration.” 42 U. S. C. §1302.

17 U. S. Dept, of Health, Education & Welfare, Handbook of Public 
Assistance Administration, Supplement D—Medical Assistance Programs 
Under Title XIX of the Social Security Act, 1JD-4620.2 (1966). Regu-
lations fashioned shortly thereafter restated the essence of this defini-
tion: covered “ ‘[i]npatient hospital services’ are those items and services 
ordinarily furnished by the hospital for the care and treatment of inpa-
tients ... in an institution maintained primarily for treatment and care 
of patients with disorders other than . . . mental diseases.” 45 CFR 
§ 249.10(b)(1) (1970) (emphasis added); see also §249.10(b)(4)(i) (skilled 
nursing home services are “those items and services furnished by a skilled 
nursing home maintained primarily for the care and treatment of inpatients 
with disorders other than . . . mental diseases”).

18 45 CFR §§248.60(a)(3)(ii) and (b)(7) (1972).
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The current definition19—like the earlier versions—is essen-
tially the same as the original definition developed almost 
two decades ago.20 In both the earliest and the later inter-
pretations of “institution for mental diseases,” the Secretary 
consistently emphasized the “overall character” of the facility 
when defining an IMD.

Congress has never indicated dissatisfaction with the Sec-
retary’s undeviating construction. “We have often noted 
that the interpretation of an agency charged with the admin-
istration of a statute is entitled to substantial deference.” 
Blum v. Bacon, 457 U. S. 132, 141 (1982). Moreover, the 
agency’s construction need not be the only reasonable one in 
order to gain judicial approval.21 It follows that the Secre-
tary was authorized to determine that medical assistance is 
not available if the overall character of a facility discloses that 
it is maintained primarily for the care and treatment of indi-
viduals with mental diseases. We must therefore reject the 
State’s suggestion that ICFs and skilled nursing facilities 
that are primarily engaged in the care of the mentally ill are 
not “institutions for mental diseases” within the meaning of 
the Act.22

19 See n. 5, supra.
"The State recognizes that the “substance of these provisions has not 

changed materially since their first adoption.” Brief for Petitioner 8.
21 See Unemployment Compensation Comm’n of Alaska v. Aragon, 329 

U. S. 143,153 (1946); see also American Paper Institute, Inc. v. American 
Electric Power Service Corp., 461 U. S. 402, 423 (1983) (“We need only 
conclude that [the agency’s interpretation] is a reasonable interpretation of 
the relevant provisions”).

22 The State also contends that the disallowance undermines the coopera-
tive federalism concept on which the public assistance programs are based. 
More specifically, the State argues that the disallowance was based on an 
interpretation of the Act that did not crystallize until after it had received 
and spent the federal money. In our view, the Secretary’s position has 
been established with sufficient clarity at least since the 1972 regula-
tions to make this argument untenable. The general policy of federal- 
state cooperation that underlies the entire program does favor a liberal 
interpretation of the eligibility provisions of the Act, but as is true of the 
policy favoring the development of less restrictive treatment programs for
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III
The Medicaid program as enacted in 1965 provided cover-

age for elderly patients in IMDs, but also contained an ex-
press exclusion for patients under 65 years of age in IMDs.* 23 
The Report of the Senate Committee on Finance made it 
clear that the IMD exclusion applied to both public and pri-
vate mental institutions, and explained that it was based on 
the view that long-term care in mental institutions was a 
state responsibility.24

The Committee Report also explained that the decision to 
provide federal financial assistance to the mentally ill who 
were 65 years of age or over was based in part on the require-
ment that the state plan would include adequate provision 
for individual review of a patient’s needs.25 Moreover, the 

the mentally ill that is reflected in the “Long Amendment,” see infra, this 
page and 534, we must nevertheless respect the apparent limits that Con-
gress has placed on its own decision to fund the implementation of sound 
policy.

23 79 Stat. 352. The statute provided that the term “medical assistance” 
did not include

“(A) any such payments with respect to care or services for any individ-
ual who is an inmate of a public institution (except as a patient in a medical 
institution); or

“(B) any such payments with respect to care or services for any individ-
ual who has not attained 65 years of age and who is a patient in an institu-
tion for tuberculosis or mental diseases.” Ibid.
The statute also contained a prohibition against payments for certain serv-
ices rendered in IMDs. Id., at 351-352.

24 The Report stated:
“Since the enactment of the Social Security Act, patients in public 

mental and tuberculosis hospitals have not been eligible under the public 
assistance titles of the Social Security Act, and only prior to 1951 were 
individuals eligible who were patients in private mental and tuberculosis 
hospitals. The reason for this exclusion was that long-term care in such 
hospitals had traditionally been accepted as a responsibility of the States.” 
S. Rep. No. 404, 89th Cong., 1st Sess., pt. 1, p. 144 (1965).
See also H. R. Rep. No. 213, 89th Cong., 1st Sess., 126 (1965).

25 The Senate Report continued:
“A second safeguard, under the committee’s bill, is a provision that the 

State plan include a provision for an individual plan for each patient in
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Report stated that States had to develop and to implement 
comprehensive mental health programs.* 26 These latter con-
ditions are components of the “Long Amendment,” and pro-
vide support for the State’s contention that federal policy 
favors the transfer of patients—at least the elderly—from 
IMDs to less restrictive treatment facilities.27

the mental hospital to assure that the care provided to him is in his best 
interests and that there will be initial and periodic review of his medical 
and other needs. The committee is particularly concerned that the patient 
receive care and treatment designed to meet his particular needs. Thus, 
under the committee bill, the State plan would also need to assure that 
the medical care needed by the patient will be provided him and that other 
needs considered essential will be met and that there will be periodic 
redetermination of the need for the individual to be in the hospital.

“The committee believes that responsibility for the treatment of persons 
in mental hospitals—whether or not they be assistance recipients—is that 
of the mental health agency of the State.” S. Rep. No. 404, 89th Cong., 
1st Sess., pt. 1, pp. 145-146 (1965).
See also H. R. Rep. No. 213, 89th Cong., 1st Sess., 128 (1965).

26 The Report further stated:
“The committee believes it is important that States move ahead 

promptly to develop comprehensive mental health plans as contemplated in 
the Community Mental Health Centers Act of 1963. In order to make cer-
tain that the planning required by the committee’s bill will become a part of 
the overall State mental health planning under the Community Mental 
Health Centers Act of 1963, the committee’s bill makes the approvability 
of a State’s plan for assistance for aged individuals in mental hospitals 
dependent upon a showing of satisfactory progress toward developing and 
implementing a comprehensive mental health program—including utiliza-
tion of community mental health centers, nursing homes, and other alter-
native forms of care.” S. Rep. No. 404, 89th Cong., 1st Sess., pt. 1, p. 146 
(1965).
See also H. R. Rep. No. 213, 89th Cong., 1st Sess., 129 (1965).

27 See 110 Cong. Rec. 21346-21348 (1964); 79 Stat. 347; 42 U. S. C. 
§§ 1396a(a)(20), 1396a(a)(21). Commenting on the “Long Amendment,” 
the Senate Report stated, in part:

“The committee bill provides for the development in the State of alterna-
tive methods of care and requires that the maximum use be made of the 
existing resources in the community which offer ways of caring for the 
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In 1967, without amending the Medicaid statute, Congress 
expanded the aid programs for the aged, blind, and disabled 
by authorizing federal reimbursement for the cost of services 
in ICFs.28 The 1967 amendments do not expressly mention 
IMDs.29 Four years later, in 1971, Congress adopted the 
amendment to the Medicaid statute that enlarged the def-
inition of covered medical services to include services per-
formed by ICFs. The amendments retained the IMD exclu-
sion, an exclusion that remains in the Act today.30

The next year, Congress added coverage for “inpatient 
psychiatric hospital services for individuals under 21.”31 In 
its deliberations on the 1972 amendments, Congress also con-
sidered the desirability of extending Medicaid “mental hospi- 

mentally ill who are not in hospitals. This is intended to include provision 
for persons who no longer need care in hospitals and who can, with finan-
cial help and social services to the extent needed, make their way in the 
community.” S. Rep. No. 404, 89th Cong., 1st Sess., pt. 1, p. 146 (1965). 
See also H. R. Rep. No. 213, 89th Cong., 1st Sess., 128 (1965).

28 81 Stat. 920-921.
29 The amendments did, however, provide:
“(d) Except when inconsistent with the purposes of this section or con-

trary to any provision of this section, any modification, pursuant to this 
section, of an approved State plan shall be subject to the same conditions, 
limitations, rights, and obligations as obtain with respect to such approved 
State plan.” Id., at 920.
The amendments were not actually signed until January 2, 1968, but are 
generally described as the “1967 amendments.”

30 85 Stat. 809. The amendment also contained a definition of the term 
“intermediate care facility” that largely tracks the language contained in 
the 1967 amendments. That definition, however, contained this comment 
on services for persons under age 65:
“With respect to services furnished to individuals under age 65, the term 
‘intermediate care facility’ shall not include, except as provided in subsec-
tion (d), any public institution or distinct part thereof for mental diseases 
or mental defects.” Ibid.
A straightforward reading of this sentence strongly implies that a private 
institution for mental diseases may qualify as an ICF.

3186 Stat. 1460-1461.
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tai coverage” to persons between the ages of 21 and 65, but 
decided not to do so.32 See Schweiker v. Wilson, 450 U. S. 
221, 236 (1981).33

The State points to several aspects of this lengthy legisla-
tive history to support its argument that the exception for 
IMDs should be narrowly construed to encompass only tradi-
tional custodial mental hospitals. It places special emphasis 
on the “Long Amendment,” which surely indicates that fed-
eral policy favors the transfer of mentally ill patients to alter-
native and less restrictive care facilities when feasible. It 
also notes that when federal assistance for ICFs was first 
authorized in 1967, no express exclusion for IMDs was made, 
and that the text of the Act plainly contemplates that ICF 
services will be provided for the mentally ill. Finally, it 
points to a number of comments by legislators indicating that 
they assumed that the IMD exclusion only referred to tradi-
tional mental hospitals.

The history on which the State relies does clearly establish 
that an individual is not ineligible for Medicaid simply be-
cause his need for care is based on a diagnosis of mental ill-
ness. Moreover, it is perfectly clear that hospitals, skilled 
nursing facilities, and intermediate care facilities are not inel-
igible simply because they provide care and treatment for 
mentally ill patients. However, the legislative history also

32 The Senate Report on the bill contains this statement:
“The committee also believes that the potential social and economic 

benefits of extending medicaid inpatient mental hospital coverage to men-
tally ill persons between the ages of 21 and 65 deserves to be evaluated 
and has therefore authorized demonstration projects for this purpose.” 
S. Rep. No. 92-1230, p. 281 (1972).
See also id., at 57. The proposal was, however, rejected in conference. 
H. R. Conf. Rep. No. 92-1605, p. 65 (1972).

33 Although the history of the IMD exclusion in various amendments to 
the Act suggests that Congress may have assumed that it would refer pri-
marily to public institutions, the State does not argue that it is so confined. 
We are confident that Congress would have used the term “public” if it had 
not intended the exclusion to encompass private institutions as well.
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demonstrates that Congress has thrice since 1965 not ac-
cepted proposals to lift the IMD exclusion for persons under 
65.34 35 But most damaging to the State’s position is a state-
ment by Congress from the legislative history of the 1972 
amendments, which authorized Medicaid funding for ICF 
services for the elderly in IMDs.36 In explaining this amend-
ment, the Conference Report stated:

“The Senate amendment added a new section to the 
House bill which provided that when a State chooses to 
cover individuals age 65 and over in institutions for . . . 
mental diseases it must cover such care in intermediate 
care facilities as well as in hospitals and skilled nursing 
homes.”36

This statement of congressional intent is consistent with the 
plain language of the statute and with the Secretary’s long-
standing administrative interpretation: hospitals, skilled 
nursing facilities, and ICFs can be IMDs and the terms are 
not mutually exclusive.

The State has persuasively argued that its position repre-
sents sound and enlightened policy. It has not, however, 
established that Congress has only excluded “hospitals” in 
which a mental illness is treated instead of “institutions for 

34 See Social Security Amendments of 1971: Hearings on H. R. 1 before 
the Senate Committee on Finance, 92d Cong., 1st and 2d Sess., pt. 2, 
pp. 924-941 (1972) (statements of Dr. Jonathan Leopold, Commissioner, 
Vermont Dept, of Mental Health, and Dr. Kenneth Gaver, Commissioner, 
Ohio Dept, of Mental Hygiene and Corrections); Social Security Amend-
ments of 1970: Hearings on H. R. 17550 before the Senate Committee on 
Finance, 91st Cong., 2d Sess., pt. 2, pp. 500-550 (1970); Social Security 
Amendments of 1967: Hearings on H. R. 12080 before the Senate Commit-
tee on Finance, 90th Cong., 1st Sess., pt. 3, p. 1741 (1967) (statement of 
Dr. Robert W. Gibson, American Psychiatric Association).

35 The 1971 amendments were technically corrected to explain that the 
IMD exclusion did not prevent reimbursement for ICF services provided 
to the elderly in IMDs. 86 Stat. 1329, 1459-1460; S. Rep. No. 92-1230, 
pp. 320-321 (1972).

36 H. R. Conf. Rep. No. 92-1605, p. 64 (1972).
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mental diseases.” The express authorization for coverage of 
individuals 65 years of age or over uses language that plainly 
indicates that a hospital, a skilled nursing facility, or an ICF 
may be an IMD; this indication is unambiguously confirmed 
by the fact that the same parenthetical exclusion for IMDs 
applies to all three types of facilities. Moreover, the Secre-
tary’s interpretation of “institution for mental diseases” com-
ports with the plain language of the statute. Finally, the 
legislative history does not reveal any clear expression of 
contrary congressional intent.

The judgment of the Court of Appeals is affirmed.

It is so ordered.
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In 1977, former President Ford contracted with petitioners to publish his 
as yet unwritten memoirs. The agreement gave petitioners the exclu-
sive first serial right to license prepublication excerpts. Two years 
later, as the memoirs were nearing completion, petitioners, as the copy-
right holders, negotiated a prepublication licensing agreement with Time 
Magazine under which Time agreed to pay $25,000 ($12,500 in advance 
and the balance at publication) in exchange for the right to excerpt 7,500 
words from Mr. Ford’s account of his pardon of former President Nixon. 
Shortly before the Time article’s scheduled release, an unauthorized 
source provided The Nation Magazine with the unpublished Ford manu-
script. Working directly from this manuscript, an editor of The Nation 
produced a 2,250-word article, at least 300 to 400 words of which con-
sisted of verbatim quotes of copyrighted expression taken from the 
manuscript. It was timed to “scoop” the Time article. As a result of 
the publication of The Nation’s article, Time canceled its article and 
refused to pay the remaining $12,500 to petitioners. Petitioners then 
brought suit in Federal District Court against respondent publishers of 
The Nation, alleging, inter alia, violations of the Copyright Act (Act). 
The District Court held that the Ford memoirs were protected by copy-
right at the time of The Nation publication and that respondents’ use of 
the copyrighted material constituted an infringement under the Act, and 
the court awarded actual damages of $12,500. The Court of Appeals re-
versed, holding that The Nation’s publication of the 300 to 400 words it 
identified as copyrightable expression was sanctioned as a “fair use” of 
the copyrighted material under § 107 of the Act. Section 107 provides 
that notwithstanding the provisions of § 106 giving a copyright owner the 
exclusive right to reproduce the copyrighted work and to prepare deriv-
ative works based on the copyrighted work, the fair use of a copyrighted 
work for purposes such as comment and news reporting is not an in-
fringement of copyright. Section 107 further provides that in determin-
ing whether the use was fair the factors to be considered shall include: 
(1) the purpose and character of the use; (2) the nature of the copy-
righted work; (3) the substantiality of the portion used in relation to the
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copyrighted work as a whole; and (4) the effect on the potential market 
for or value of the copyrighted work.

Held: The Nation’s article was not a “fair use” sanctioned by § 107. 
Pp. 542-569.

(a) In using generous verbatim excerpts of Mr. Ford’s unpublished ex-
pression to lend authenticity to its account of the forthcoming memoirs, 
The Nation effectively arrogated to itself the right of first publication, an 
important marketable subsidiary right. Pp. 545-549.

(b) Though the right of first publication, like other rights enumerated 
in § 106, is expressly made subject to the fair use provisions of § 107, fair 
use analysis must always be tailored to the individual case. The nature 
of the interest at stake is highly relevant to whether a given use is 
fair. The unpublished nature of a work is a key, though not necessarily 
determinative, factor tending to negate a defense of fair use. And 
under ordinary circumstances, the author’s right to control the first pub-
lic appearance of his undisseminated expression will outweigh a claim of 
fair use. Pp. 549-555.

(c), In view of the First Amendment’s protections embodied in the 
Act’s distinction between copyrightable expression and uncopyrightable 
facts and ideas, and the latitude for scholarship and comment tradition-
ally afforded by fair use, there is no warrant for expanding, as respond-
ents contend should be done, the fair use doctrine to what amounts to a 
public figure exception to copyright. Whether verbatim copying from a 
public figure’s manuscript in a given case is or is not fair must be judged 
according to the traditional equities of fair use. Pp. 555-560.

(d) Taking into account the four factors enumerated in § 107 as espe-
cially relevant in determining fair use, leads to the conclusion that the 
use in question here was not fair, (i) The fact that news reporting was 
the general purpose of The Nation’s use is simply one factor. While The 
Nation had every right to be the first to publish the information, it 
went beyond simply reporting uncopyrightable information and actively 
sought to exploit the headline value of its infringement, making a “news 
event” out of its unauthorized first publication. The fact that the publi-
cation was commercial as opposed to nonprofit is a separate factor tend-
ing to weigh against a finding of fair use. Fair use presupposes good 
faith. The Nation’s unauthorized use of the undisseminated manuscript 
had not merely the incidental effect but the intended purpose of sup-
planting the copyright holders’ commercially valuable right of first publi-
cation. (ii) While there may be a greater need to disseminate works of 
fact than works of fiction, The Nation’s taking of copyrighted expression 
exceeded that necessary to disseminate the facts and infringed the copy-
right holders’ interests in confidentiality and creative control over the 
first public appearance of the work, (iii) Although the verbatim quotes
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in question were an insubstantial portion of the Ford manuscript, they 
qualitatively embodied Mr. Ford’s distinctive expression and played a 
key role in the infringing article, (iv) As to the effect of The Nation’s 
article on the market for the copyrighted work, Time’s cancellation of its 
projected article and its refusal to pay $12,500 were the direct effect of 
the infringing publication. Once a copyright holder establishes a causal 
connection between the infringement and loss of revenue, the burden 
shifts to the infringer to show that the damage would have occurred had 
there been no taking of copyrighted expression. Petitioners established 
a prima facie case of actual damage that respondents failed to rebut. 
More important, to negate a claim of fair use it need only be shown that if 
the challenged use should become widespread, it would adversely affect 
the potential market for the copyrighted work. Here, The Nation’s lib-
eral use of verbatim excerpts posed substantial potential for damage to 
the marketability of first serialization rights in the copyrighted work. 
Pp. 560-569.

723 F. 2d 195, reversed and remanded.

O’Con no r , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Bla ck mun , Pow el l , Reh nqu ist , and Ste ve ns , JJ., joined. 
Bre nna n , J., filed a dissenting opinion, in which Whi te  and Mars hal l , 
JJ., joined, post, p. 579.

Edward A. Miller argued the cause for petitioners. With 
him on the briefs were Barbara Hufham and David Otis 
Fuller, Jr.

Floyd Abrams argued the cause for respondents. With 
him on the brief were Devereux Chatillon, Carol E. Rinzler, 
Andrew L. Deutsch, and Leon Friedman*

Justi ce  O’Con no r  delivered the opinion of the Court.
This case requires us to consider to what extent the “fair 

use” provision of the Copyright Revision Act of 1976 (here-

*Briefs of amici curiae urging reversal were filed for the Association of 
American Publishers, Inc., by Jon A. Baumgarten and Charles H. Lieb; 
and for Volunteer Lawyers for the Arts, Inc., by I. Fred Koenigsberg.

Briefs of amici curiae urging affirmance were filed for the Pen American 
Center by Stephen Gillers; and for Gannett Co., Inc., et al. by Melville 
B. Nimmer, Benjamin W. Heineman, Jr., Alice Neff Lucan, and Robert 
C. Lobdell.
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inafter the Copyright Act), 17 U. S. C. § 107, sanctions the 
unauthorized use of quotations from a public figure’s unpub-
lished manuscript. In March 1979, an undisclosed source 
provided The Nation Magazine with the unpublished manu-
script of “A Time to Heal: The Autobiography of Gerald R. 
Ford.” Working directly from the purloined manuscript, an 
editor of The Nation produced a short piece entitled “The 
Ford Memoirs—Behind the Nixon Pardon.” The piece was 
timed to “scoop” an article scheduled shortly to appear in 
Time Magazine. Time had agreed to purchase the exclusive 
right to print prepublication excerpts from the copyright 
holders, Harper & Row Publishers, Inc. (hereinafter Harper 
& Row), and Reader’s Digest Association, Inc. (hereinafter 
Reader’s Digest). As a result of The Nation article, Time 
canceled its agreement. Petitioners brought a successful 
copyright action against The Nation. On appeal, the Second 
Circuit reversed the lower court’s finding of infringement, 
holding that The Nation’s act was sanctioned as a “fair use” of 
the copyrighted material. We granted certiorari, 467 U. S. 
1214 (1984), and we now reverse.

I
In February 1977, shortly after leaving the White House, 

former President Gerald R. Ford contracted with petitioners 
Harper & Row and Reader’s Digest, to publish his as yet un-
written memoirs. The memoirs were to contain “significant 
hitherto unpublished material” concerning the Watergate 
crisis, Mr. Ford’s pardon of former President Nixon and “Mr. 
Ford’s reflections on this period of history, and the morality 
and personalities involved.” App. to Pet. for Cert. C-14— 
C-15. In addition to the right to publish the Ford memoirs 
in book form, the agreement gave petitioners the exclusive 
right to license prepublication excerpts, known in the trade 
as “first serial rights.” Two years later, as the memoirs 
were nearing completion, petitioners negotiated a prepubli-
cation licensing agreement with Time, a weekly news maga-
zine. Time agreed to pay $25,000, $12,500 in advance and an
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additional $12,500 at publication, in exchange for the right to 
excerpt 7,500 words from Mr. Ford’s account of the Nixon 
pardon. The issue featuring the excerpts was timed to 
appear approximately one week before shipment of the full 
length book version to bookstores. Exclusivity was an im-
portant consideration; Harper & Row instituted procedures 
designed to maintain the confidentiality of the manuscript, 
and Time retained the right to renegotiate the second pay-
ment should the material appear in print prior to its release 
of the excerpts.

Two to three weeks before the Time article’s scheduled 
release, an unidentified person secretly brought a copy of the 
Ford manuscript to Victor Navasky, editor of The Nation, a 
political commentary magazine. Mr. Navasky knew that his 
possession of the manuscript was not authorized and that the 
manuscript must be returned quickly to his “source” to avoid 
discovery. 557 F. Supp. 1067,1069 (SDNY 1983). He hast-
ily put together what he believed was “a real hot news story” 
composed of quotes, paraphrases, and facts drawn exclu-
sively from the manuscript. Ibid. Mr. Navasky attempted 
no independent commentary, research or criticism, in part 
because of the need for speed if he was to “make news” by 
“publishing] in advance of publication of the Ford book.” 
App. 416-417. The 2,250-word article, reprinted in the 
Appendix to this opinion, appeared on April 3, 1979. As a 
result of The Nation’s article, Time canceled its piece and 
refused to pay the remaining $12,500.

Petitioners brought suit in the District Court for the 
Southern District of New York, alleging conversion, tortious 
interference with contract, and violations of the Copyright 
Act. After a 6-day bench trial, the District Judge found that 
“A Time to Heal” was protected by copyright at the time of 
The Nation publication and that respondents’ use of the copy-
righted material constituted an infringement under the Copy-
right Act, §§ 106(1), (2), and (3), protecting respectively the 
right to reproduce the work, the right to license preparation 
of derivative works, and the right of first distribution of
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the copyrighted work to the public. App. to Pet. for Cert. 
C-29—C-30. The District Court rejected respondents’ ar-
gument that The Nation’s piece was a “fair use” sanctioned 
by § 107 of the Act. Though billed as “hot news,” the arti-
cle contained no new facts. The magazine had “published 
its article for profit,” taking “the heart” of “a soon-to-be 
published” work. This unauthorized use “caused the Time 
agreement to be aborted and thus diminished the value of the 
copyright.” 557 F. Supp., at 1072. Although certain ele-
ments of the Ford memoirs, such as historical facts and mem-
oranda, were not per se copyrightable, the District Court 
held that it was “the totality of these facts and memoranda 
collected together with Ford’s reflections that made them 
of value to The Nation, [and] this . . . totality ... is pro-
tected by the copyright laws.” Id., at 1072-1073. The 
court awarded actual damages of $12,500.

A divided panel of the Court of Appeals for the Second 
Circuit reversed. The majority recognized that Mr. Ford’s 
verbatim “reflections” were original “expression” protected 
by copyright. But it held that the District Court had erred 
in assuming the “coupling [of these reflections] with uncopy- 
rightable fact transformed that information into a copy-
righted ‘totality.’ ” 723 F. 2d 195, 205 (1983). The majority 
noted that copyright attaches to expression, not facts or 
ideas. It concluded that, to avoid granting a copyright 
monopoly over the facts underlying history and news, “ ‘ex-
pression’ [in such works must be confined] to its barest 
elements—the ordering and choice of the words themselves.” 
Id., at 204. Thus similarities between the original and the 
challenged work traceable to the copying or paraphrasing of 
uncopyrightable material, such as historical facts, memo-
randa and other public documents, and quoted remarks of 
third parties, must be disregarded in evaluating whether the 
second author’s use was fair or infringing.

“When the uncopyrighted material is stripped away, 
the article in The Nation contains, at most, approxi-
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mately 300 words that are copyrighted. These remain-
ing paragraphs and scattered phrases are all verbatim 
quotations from the memoirs which had not appeared 
previously in other publications. They include a short 
segment of Ford’s conversations with Henry Kissinger 
and several other individuals. Ford’s impressionistic 
depictions of Nixon, ill with phlebitis after the resigna-
tion and pardon, and of Nixon’s character, constitute the 
major portion of this material. It is these parts of the 
magazine piece on which [the court] must focus in [its] 
examination of the question whether there was a ‘fair 
use’ of copyrighted matter.” Id., at 206.

Examining the four factors enumerated in § 107, see infra, 
at 547, n. 2, the majority found the purpose of the article was 
“news reporting,” the original work was essentially factual 
in nature, the 300 words appropriated were insubstantial in 
relation to the 2,250-word piece, and the impact on the mar-
ket for the original was minimal as “the evidence [did] not 
support a finding that it was the very limited use of expres-
sion per se which led to Time’s decision not to print the 
excerpt.” The Nation’s borrowing of verbatim quotations 
merely “len[t] authenticity to this politically significant mate-
rial . . . complementing the reporting of the facts.” 723 F. 
2d, at 208. The Court of Appeals was especially influenced 
by the “politically significant” nature of the subject matter 
and its conviction that it is not “the purpose of the Copyright 
Act to impede that harvest of knowledge so necessary to 
a democratic state” or “chill the activities of the press by 
forbidding a circumscribed use of copyrighted words.” Id., 
at 197, 209.

II
We agree with the Court of Appeals that copyright is in-

tended to increase and not to impede the harvest of knowl-
edge. But we believe the Second Circuit gave insufficient 
deference to the scheme established by the Copyright Act for 



546 OCTOBER TERM, 1984

Opinion of the Court 471 U. S.

fostering the original works that provide the seed and sub-
stance of this harvest. The rights conferred by copyright 
are designed to assure contributors to the store of knowledge 
a fair return for their labors. Twentieth Century Music 
Corp. v. Aiken, 422 U. S. 151, 156 (1975).

Article I, §8, of the Constitution provides:
“The Congress shall have Power ... to Promote the 

Progress of Science and useful Arts, by securing for 
limited Times to Authors and Inventors the exclusive 
Right to their respective Writings and Discoveries.”

As we noted last Term: “[This] limited grant is a means by 
which an important public purpose may be achieved. It is 
intended to motivate the creative activity of authors and in-
ventors by the provision of a special reward, and to allow the 
public access to the products of their genius after the limited 
period of exclusive control has expired.” Sony Corp, of 
America v. Universal City Studios, Inc., 464 U. S. 417, 429 
(1984). “The monopoly created by copyright thus rewards 
the individual author in order to benefit the public.” Id., at 
477 (dissenting opinion). This principle applies equally to 
works of fiction and nonfiction. The book at issue here, for 
example, was two years in the making, and began with a con-
tract giving the author’s copyright to the publishers in ex-
change for their services in producing and marketing the 
work. In preparing the book, Mr. Ford drafted essays and 
word portraits of public figures and participated in hundreds 
of taped interviews that were later distilled to chronicle his 
personal viewpoint. It is evident that the monopoly granted 
by copyright actively served its intended purpose of inducing 
the creation of new material of potential historical value.

Section 106 of the Copyright Act confers a bundle of exclu-
sive rights to the owner of the copyright.1 Under the Copy-

1 Section 106 provides in pertinent part:
“Subject to sections 107 through 118, the owner of copyright under this 

title has the exclusive rights to do and authorize any of the following:
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right Act, these rights—to publish, copy, and distribute the 
author’s work—vest in the author of an original work from 
the time of its creation. §106. In practice, the author 
commonly sells his rights to publishers who offer royalties 
in exchange for their services in producing and marketing 
the author’s work. The copyright owner’s rights, however, 
are subject to certain statutory exceptions. §§107-118. 
Among these is § 107 which codifies the traditional privilege 
of other authors to make “fair use” of an earlier writer’s 
work.* 2 In addition, no author may copyright facts or ideas. 
§102. The copyright is limited to those aspects of the 
work—termed “expression”—that display the stamp of the 
author’s originality.

Creation of a nonfiction work, even a compilation of pure 
fact, entails originality. See, e. g., Schroeder v. William 
Morrow & Co., 566 F. 2d 3 (CA7 1977) (copyright in garden-
ing directory); cf. Burrow-Giles Lithographic Co. v. Sarony, 
111 U. S. 53, 58 (1884) (originator of a photograph may claim 
copyright in his work). The copyright holders of “A Time to 
Heal” complied with the relevant statutory notice and reg-

“(1) to reproduce the copyrighted work in copies . . . ;
“(2) to prepare derivative works based upon the copyrighted work;
“(3) to distribute copies ... of the copyrighted work to the public . . . .”
2 Section 107 states:
“Notwithstanding the provisions of section 106, the fair use of a copy-

righted work... for purposes such as criticism, comment, news reporting, 
teaching (including multiple copies for classroom use), scholarship, or re-
search, is not an infringement of copyright. In determining whether the 
use made of a work in any particular case is a fair use the factors to be 
considered shall include—

“(1) the purpose and character of the use, including whether such use is 
of a commercial nature or is for nonprofit educational purposes;

“(2) the nature of the copyrighted work;
“(3) the amount and substantiality of the portion used in relation to the 

copyrighted work as a whole; and
“(4) the effect of the use upon the potential market for or value of the 

copyrighted work.”
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istration procedures. See §§ 106, 401, 408; App. to Pet. for 
Cert. C-20. Thus there is no dispute that the unpublished 
manuscript of “A Time to Heal,” as a whole, was protected by 
§ 106 from unauthorized reproduction. Nor do respondents 
dispute that verbatim copying of excerpts of the manuscript’s 
original form of expression would constitute infringement 
unless excused as fair use. See 1 M. Nimmer, Copyright 
§ 2.11[B], p. 2-159 (1984) (hereinafter Nimmer). Yet copy-
right does not prevent subsequent users from copying from a 
prior author’s work those constituent elements that are not 
original—for example, quotations borrowed under the rubric 
of fair use from other copyrighted works, facts, or materials 
in the public domain—as long as such use does not unfairly 
appropriate the author’s original contributions. Ibid.; 
A. Latman, Fair Use of Copyrighted Works (1958), reprinted 
as Study No. 14 in Copyright Law Revision Studies Nos. 14- 
16, prepared for the Senate Committee on the Judiciary, 86th 
Cong., 2d Sess., 7 (1960) (hereinafter Latman). Perhaps 
the controversy between the lower courts in this case over 
copyrightability is more aptly styled a dispute over whether 
The Nation’s appropriation of unoriginal and uncopyrightable 
elements encroached on the originality embodied in the work 
as a whole. Especially in the realm of factual narrative, the 
law is currently unsettled regarding the ways in which 
uncopyrightable elements combine with the author’s original 
contributions to form protected expression. Compare Wain-
wright Securities Inc. v. Wall Street Transcript Corp., 
558 F. 2d 91 (CA2 1977) (protection accorded author’s analy-
sis, structuring of material and marshaling of facts), with 
Hoehling n . Universal City Studios, Inc., 618 F. 2d 972 (CA2 
1980) (limiting protection to ordering and choice of words). 
See, e. g., 1 Nimmer §2.11[D], at 2-164—2-165.

We need not reach these issues, however, as The Nation 
has admitted to lifting verbatim quotes of the author’s origi-
nal language totaling between 300 and 400 words and con-
stituting some 13% of The Nation article. In using generous
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verbatim excerpts of Mr. Ford’s unpublished manuscript to 
lend authenticity to its account of the forthcoming memoirs, 
The Nation effectively arrogated to itself the right of first 
publication, an important marketable subsidiary right. For 
the reasons set forth below, we find that this use of the copy-
righted manuscript, even stripped to the verbatim quotes 
conceded by The Nation to be copyrightable expression, was 
not a fair use within the meaning of the Copyright Act.

Ill 
A

Fair use was traditionally defined as “a privilege in others 
than the owner of the copyright to use the copyrighted mate-
rial in a reasonable manner without his consent.” H. Ball, 
Law of Copyright and Literary Property 260 (1944) (herein-
after Ball). The statutory formulation of the defense of fair 
use in the Copyright Act reflects the intent of Congress to 
codify the common-law doctrine. 3 Nimmer § 13.05. Sec-
tion 107 requires a case-by-case determination whether a par-
ticular use is fair, and the statute notes four nonexclusive 
factors to be considered. This approach was “intended to 
restate the [pre-existing] judicial doctrine of fair use, not 
to change, narrow, or enlarge it in any way.” H. R. Rep. 
No. 94-1476, p. 66 (1976) (hereinafter House Report).

“[T]he author’s consent to a reasonable use of his copy-
righted works ha[d] always been implied by the courts as a 
necessary incident of the constitutional policy of promoting 
the progress of science and the useful arts, since a prohibition 
of such use would inhibit subsequent writers from attempting 
to improve upon prior works and thus . . . frustrate the very 
ends sought to be attained.” Ball 260. Professor Latman, in 
a study of the doctrine of fair use commissioned by Congress 
for the revision effort, see Sony Corp, of America v. Univer-
sal City Studios, Inc., 464 U. S., at 462-463, n. 9 (dissenting 
opinion), summarized prior law as turning on the “importance 
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of the material copied or performed from the point of view 
of the reasonable copyright owner. In other words, would 
the reasonable copyright owner have consented to the use?” 
Latman 15.3

As early as 1841, Justice Story gave judicial recognition to 
the doctrine in a case that concerned the letters of another 
former President, George Washington.

“[A] reviewer may fairly cite largely from the original 
work, if his design be really and truly to use the passages 
for the purposes of fair and reasonable criticism. On the 
other hand, it is as clear, that if he thus cites the most 
important parts of the work, with a view, not to criticise, 
but to supersede the use of the original work, and sub-
stitute the review for it, such a use will be deemed in law 
a piracy.” Folsom v. Marsh, 9 F. Cas. 342, 344-345 
(No. 4,901) (CC Mass.)

As Justice Story’s hypothetical illustrates, the fair use doc-
trine has always precluded a use that “supersede[s] the use 
of the original.” Ibid. Accord, S. Rep. No. 94-473, p. 65 
(1975) (hereinafter Senate Report).

Perhaps because the fair use doctrine was predicated on 
the author’s implied consent to “reasonable and customary” 
use when he released his work for public consumption, fair 
use traditionally was not recognized as a defense to charges

3 Professor Nimmer notes: “[Perhaps] no more precise guide can be 
stated than Joseph McDonald’s clever paraphrase of the Golden Rule: 
‘Take not from others to such an extent and in such a manner that you 
would be resentful if they so took from you.’” 3 Nimmer § 13.05[A], at 
13-66, quoting McDonald, Non-infringing Uses, 9 Bull. Copyright Soc. 466, 
467 (1962). This “equitable rule of reason,” Sony Corp, of America v. 
Universal City Studios, Inc., 464 U. S., at 448, “permits courts to avoid 
rigid application of the copyright statute when, on occasion, it would stifle 
the very creativity which that law is designed to foster.” Iowa State Uni-
versity Research Foundation, Inc. v. American Broadcasting Cos., 621 F. 
2d 57, 60 (CA2 1980). See generally L. Seltzer, Exemptions and Fair Use 
in Copyright 18-48 (1978).
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of copying from an author’s as yet unpublished works.4 
Under common-law copyright, “the property of the author 
. . . in his intellectual creation [was] absolute until he volun-
tarily part[ed] with the same.” American Tobacco Co. v. 
Werckmeister, 207 U. S. 284, 299 (1907); 2 Nimmer § 8.23, at 
8-273. This absolute rule, however, was tempered in prac-
tice by the equitable nature of the fair use doctrine. In a 
given case, factors such as implied consent through de facto 
publication on performance or dissemination of a work may 
tip the balance of equities in favor of prepublication use. See 
Copyright Law Revision—Part 2: Discussion and Comments 
on Report of the Register of Copyrights on General Revision 
of the U. S. Copyright Law, 88th Cong., 1st Sess., 27 (H. R. 
Comm. Print 1963) (discussion suggesting works dissemi-
nated to the public in a form not constituting a techni-
cal “publication” should nevertheless be subject to fair use); 
3 Nimmer § 13.05, at 13-62, n. 2. But it has never been 
seriously disputed that “the fact that the plaintiff’s work is 
unpublished ... is a factor tending to negate the defense of 
fair use.” Ibid. Publication of an author’s expression be-
fore he has authorized its dissemination seriously infringes 
the author’s right to decide when and whether it will be made 
public, a factor not present in fair use of published works.5 6

4 See Latman 7; Strauss, Protection of Unpublished Works (1957), re-
printed as Study No. 29 in Copyright Law Revision Studies Nos. 29-31, 
prepared for the Senate Committee on the Judiciary, 86th Cong., 2d Sess., 
4, n. 32 (1961) (citing cases); R. Shaw, Literary Property in the United
States 67 (1950) (“[T]here can be no ‘fair use’ of unpublished material”); 
Ball 260, n. 5 (“[T]he doctrine of fair use does not apply to unpublished 
works”); A. Weil, American Copyright Law § 276, p. 115 (1917) (the author 
of an unpublished work “has, probably, the right to prevent even a ‘fair use’ 
of the work by others”). Cf. M. Flint, A User’s Guide to Copyright U 10.06 
(1979) (United Kingdom) (“no fair dealing with unpublished works”); Beloff 
v. Pressdram Ltd., [1973] All E. R. 241, 263 (Ch. 1972) (same).

6 See, e. g., Wheaton v. Peters, 8 Pet. 591, 657 (1834) (distinguishing the 
author’s common-law right to “obtain redress against anyone who ... by 
improperly obtaining a copy [of his unpublished work] endeavors to realize
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Respondents contend, however, that Congress, in including 
first publication among the rights enumerated in § 106, which 
are expressly subject to fair use under § 107, intended that 
fair use would apply in pari materia to published and un-
published works. The Copyright Act does not support this 
proposition.

The Copyright Act represents the culmination of a major 
legislative reexamination of copyright doctrine. See Mills 
Music, Inc. v. Snyder, 469 U. S. 153, 159-160 (1985); Sony 
Corp, of America v. Universal City Studios, Inc., 464 U. S., 
at 462-463, n. 9 (dissenting opinion). Among its other inno-
vations, it eliminated publication “as a dividing line between 
common law and statutory protection,” House Report, at 129, 
extending statutory protection to all works from the time of 
their creation. It also recognized for the first time a distinct 
statutory right of first publication, which had previously been 
an element of the common-law protections afforded unpub-
lished works. The Report of the House Committee on the 
Judiciary confirms that “Clause (3) of section 106, establishes 
the exclusive right of publications.... Under this provision 
the copyright owner would have the right to control the first 
public distribution of an authorized copy ... of his work.” 
Id., at 62.

Though the right of first publication, like the other rights 
enumerated in § 106, is expressly made subject to the fair use 
provision of § 107, fair use analysis must always be tailored to 
the individual case. Id., at 65; 3 Nimmer §13.05[A]. The

a profit by its publication” from rights in a published work, which are pre-
scribed by statute); Press Publishing Co. v. Monroe, 73 F. 196,199 (CA2), 
writ of error dism’d, 164 U. S. 105 (1896); Stanley v. Columbia Broad-
casting System, Inc., 35 Cal. 2d 653, 660-661, 221 P. 2d 73, 77-78 (1950) 
(en banc); Golding v. RKO Radio Pictures, Inc., 193 P. 2d 153, 162 (Cal. 
App. 1948) (“An unauthorized appropriation of [an unpublished work] 
is not to be neutralized on the plea that ‘it is such a little one’”), aff’d, 
35 Cal. 2d 690, 221 P. 2d 95 (1950); Fendler v. Morosco, 253 N. Y. 281, 291, 
171 N. E. 56, 59 (“Since plaintiff had not published or produced her play, 
perhaps any use that others made of it might be unfair”), rehearing denied, 
254 N. Y. 563, 173 N. E. 867 (1930).
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nature of the interest at stake is highly relevant to whether a 
given use is fair. From the beginning, those entrusted with 
the task of revision recognized the “overbalancing reasons 
to preserve the common law protection of undisseminated 
works until the author or his successor chooses to disclose 
them.” Copyright Law Revision, Report of the Register of 
Copyrights on the General Revision of the U. S. Copyright 
Law, 87th Cong., 1st Sess., 41 (Comm. Print 1961). The 
right of first publication implicates a threshold decision by 
the author whether and in what form to release his work. 
First publication is inherently different from other §106 
rights in that only one person can be the first publisher; as 
the contract with Time illustrates, the commercial value of 
the right lies primarily in exclusivity. Because the potential 
damage to the author from judicially enforced “sharing” of 
the first publication right with unauthorized users of his 
manuscript is substantial, the balance of equities in evaluat-
ing such a claim of fair use inevitably shifts.

The Senate Report confirms that Congress intended the 
unpublished nature of the work to figure prominently in fair 
use analysis. In discussing fair use of photocopied materials 
in the classroom the Committee Report states:

“A key, though not necessarily determinative, factor in 
fair use is whether or not the work is available to the 
potential user. If the work is ‘out of print’ and unavail-
able for purchase through normal channels, the user may 
have more justification for reproducing it ... . The 
applicability of the fair use doctrine to unpublished 
works is narrowly limited since, although the work is un-
available, this is the result of a deliberate choice on the 
part of the copyright owner. Under ordinary circum-
stances, the copyright owner’s ‘right of first publication’ 
would outweigh any needs of reproduction for classroom 
purposes.” Senate Report, at 64.

Although the Committee selected photocopying of classroom 
materials to illustrate fair use, it emphasized that “the same 
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general standards of fair use are applicable to all kinds of uses 
of copyrighted material.” Id., at 65. We find unconvincing 
respondents’ contention that the absence of the quoted pas-
sage from the House Report indicates an intent to abandon 
the traditional distinction between fair use of published and 
unpublished works. It appears instead that the fair use dis-
cussion of photocopying of classroom materials was omitted 
from the final Report because educators and publishers in the 
interim had negotiated a set of guidelines that rendered the 
discussion obsolete. House Report, at 67. The House Re-
port nevertheless incorporates the discussion by reference, 
citing to the Senate Report and stating: “The Committee has 
reviewed this discussion, and considers it still has value as an 
analysis of various aspects of the [fair use] problem.” Ibid.

Even if the legislative history were entirely silent, we 
would be bound to conclude from Congress’ characterization 
of § 107 as a “restatement” that its effect was to preserve 
existing law concerning fair use of unpublished works as of 
other types of protected works and not to “change, narrow, 
or enlarge it.” Id., at 66. We conclude that the unpub-
lished nature of a work is “[a] key, though not necessarily 
determinative, factor” tending to negate a defense of fair 
use. Senate Report, at 64. See 3 Nimmer § 13.05, at 13-62, 
n. 2; W. Patry, The Fair Use Privilege in Copyright Law 125 
(1985) (hereinafter Patry).

We also find unpersuasive respondents’ argument that fair 
use may be made of a soon-to-be-published manuscript on the 
ground that the author has demonstrated he has no interest 
in nonpublication. This argument assumes that the unpub-
lished nature of copyrighted material is only relevant to 
letters or other confidential writings not intended for dis-
semination. It is true that common-law copyright was often 
enlisted in the service of personal privacy. See Brandeis & 
Warren, The Right to Privacy, 4 Harv. L. Rev. 193, 198-199 
(1890). In its commercial guise, however, an author’s right 
to choose when he will publish is no less deserving of pro-
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tection. The period encompassing the work’s initiation, its 
preparation, and its grooming for public dissemination is a 
crucial one for any literary endeavor. The Copyright Act, 
which accords the copyright owner the “right to control the 
first public distribution” of his work, House Report, at 62, 
echos the common law’s concern that the author or copyright 
owner retain control throughout this critical stage. See gen-
erally Comment, The Stage of Publication as a “Fair Use” 
Factor: Harper & Row, Publishers v. Nation Enterprises, 58 
St. John’s L. Rev. 597 (1984). The obvious benefit to author 
and public alike of assuring authors the leisure to develop 
their ideas*  free from fear of expropriation outweighs any 
short-term “news value” to be gained from premature publi-
cation of the author’s expression. See Goldstein, Copyright 
and the First Amendment, 70 Colum. L. Rev. 983, 1004-1006 
(1970) (The absolute protection the common law accorded to 
soon-to-be published works “[was] justified by [its] brevity 
and expedience”). The author’s control of first public dis-
tribution implicates not only his personal interest in creative 
control but his property interest in exploitation of prepublica-
tion rights, which are valuable in themselves and serve as 
a valuable adjunct to publicity and marketing. See Belushi 
n . Woodward, 598 F. Supp. 36 (DC 1984) (successful market-
ing depends on coordination of serialization and release to 
public); Marks, Subsidiary Rights and Permissions, in What 
Happens in Book Publishing 230 (C. Grannis ed. 1967) (ex-
ploitation of subsidiary rights is necessary to financial success 
of new books). Under ordinary circumstances, the author’s 
right to control the first public appearance of his undissemi-
nated expression will outweigh a claim of fair use.

B
Respondents, however, contend that First Amendment 

values require a different rule under the circumstances of 
this case. The thrust of the decision below is that “[t]he 
scope of [fair use] is undoubtedly wider when the information 
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conveyed relates to matters of high public concern.” Con-
sumers Union of the United States, Inc. v. General Signal 
Corp., 724 F. 2d 1044, 1050 (CA2 1983) (construing 723 F. 2d 
195 (1983) (case below) as allowing advertiser to quote Con-
sumer Reports), cert, denied, 469 U. S. 823 (1984). Re-
spondents advance the substantial public import of the sub-
ject matter of the Ford memoirs as grounds for excusing a 
use that would ordinarily not pass muster as a fair use—the 
piracy of verbatim quotations for the purpose of “scooping” 
the authorized first serialization. Respondents explain their 
copying of Mr. Ford’s expression as essential to reporting the 
news story it claims the book itself represents. In respond-
ents’ view, not only the facts contained in Mr. Ford’s mem-
oirs, but “the precise manner in which [he] expressed himself 
[were] as newsworthy as what he had to say.” Brief for 
Respondents 38-39. Respondents argue that the public’s 
interest in learning this news as fast as possible outweighs 
the right of the author to control its first publication.

The Second Circuit noted, correctly, that copyright’s idea/ 
expression dichotomy “strike[s] a definitional balance be-
tween the First Amendment and the Copyright Act by per-
mitting free communication of facts while still protecting an 
author’s expression.” 723 F. 2d, at 203. No author may 
copyright his ideas or the facts he narrates. 17 U. S. C. 
§ 102(b). See, e. g., New York Times Co. v. United States, 
403 U. S. 713, 726, n. (1971) (Brenn an , J., concurring) 
(Copyright laws are not restrictions on freedom of speech as 
copyright protects only form of expression and not the ideas 
expressed); 1 Nimmer § 1.10[B][2]. As this Court long ago 
observed: “[T]he news element—the information respecting 
current events contained in the literary production—is not 
the creation of the writer, but is a report of matters that 
ordinarily are publici juris; it is the history of the day.” 
International News Service v. Associated Press, 248 U. S. 
215, 234 (1918). But copyright assures those who write 
and publish factual narratives such as “A Time to Heal” that
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they may at least enjoy the right to market the original 
expression contained therein as just compensation for their 
investment. Cf. Zacchini v. Scripps-Howard Broadcasting 
Co., 433 U. S. 562, 575 (1977).

Respondents’ theory, however, would expand fair use to 
effectively destroy any expectation of copyright protection in 
the work of a public figure. Absent such protection, there 
would be little incentive to create or profit in financing such 
memoirs, and the public would be denied an important source 
of significant historical information. The promise of copy-
right would be an empty one if it could be avoided merely 
by dubbing the infringement a fair use “news report” of 
the book. See Wainwright Securities Inc. v. Wall Street 
Transcript Corp., 558 F. 2d 91 (CA2 1977), cert, denied, 434 
U. S. 1014 (1978).

Nor do respondents assert any actual necessity for cir-
cumventing the copyright scheme with respect to the types 
of works and users at issue here.6 Where an author and 
publisher have invested extensive resources in creating an 
original work and are poised to release it to the public, no 
legitimate aim is served by pre-empting the right of first 
publication. The fact that the words the author has chosen 
to clothe his narrative may of themselves be “newsworthy” is 
not an independent justification for unauthorized copying of 
the author’s expression prior to publication. To paraphrase 
another recent Second Circuit decision:

“[Respondent] possessed an unfettered right to use any 
factual information revealed in [the memoirs] for the 
purpose of enlightening its audience, but it can claim 

6 It bears noting that Congress in the Copyright Act recognized a public 
interest warranting specific exemptions in a number of areas not within 
traditional fair use, see, e. g., 17 U. S. C. §115 (compulsory license for 
records); § 105 (no copyright in Government works). No such exemption 
limits copyright in personal narratives written by public servants after 
they leave Government service.
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no need to ‘bodily appropriate’ [Mr. Ford’s] ‘expression’ 
of that information by utilizing portions of the actual 
[manuscript]. The public interest in the free flow of 
information is assured by the law’s refusal to recognize a 
valid copyright in facts. The fair use doctrine is not a 
license for corporate theft, empowering a court to ignore 
a copyright whenever it determines the underlying work 
contains material of possible public importance.” Iowa 
State University Research Foundation, Inc. v. Ameri-
can Broadcasting Cos., Inc., 621 F. 2d 57, 61 (1980) 
(citations omitted).

Accord, Roy Export Co. Establishment v. Columbia Broad-
casting System, Inc., 503 F. Supp. 1137 (SDNY 1980) 
(“newsworthiness” of material copied does not justify copy-
ing), aff’d, 672 F. 2d 1095 (CA2), cert, denied, 459 U. S. 826 
(1982); Quinto v. Legal Times of Washington, Inc., 506 F. 
Supp. 554 (DC 1981) (same).

In our haste to disseminate news, it should not be for-
gotten that the Framers intended copyright itself to be the 
engine of free expression. By establishing a marketable 
right to the use of one’s expression, copyright supplies the 
economic incentive to create and disseminate ideas. This 
Court stated in Mazer v. Stein, 347 U. S. 201, 209 (1954):

“The economic philosophy behind the clause empower-
ing Congress to grant patents and copyrights is the 
conviction that encouragement of individual effort by 
personal gain is the best way to advance public welfare 
through the talents of authors and inventors in ‘Science 
and useful Arts.’”

And again in Twentieth Century Music Corp. v. Aiken:
“The immediate effect of our copyright law is to secure 
a fair return for an ‘author’s’ creative labor. But the 
ultimate aim is, by this incentive, to stimulate [the 
creation of useful works] for the general public good.” 
422 U. S., at 156.
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It is fundamentally at odds with the scheme of copyright 
to accord lesser rights in those works that are of greatest 
importance to the public. Such a notion ignores the major 
premise of copyright and injures author and public alike. 
“[T]o propose that fair use be imposed whenever the ‘social 
value [of dissemination] . . . outweighs any detriment to the 
artist,’ would be to propose depriving copyright owners of 
their right in the property precisely when they encounter 
those users who could afford to pay for it.” Gordon, Fair 
Use as Market Failure: A Structural and Economic Analysis 
of the Betamax Case and its Predecessors, 82 Colum. L. 
Rev. 1600, 1615 (1982). And as one commentator has noted: 
“If every volume that was in the public interest could be 
pirated away by a competing publisher, . . . the public [soon] 
would have nothing worth reading.” Sobel, Copyright and 
the First Amendment: A Gathering Storm?, 19 ASCAP 
Copyright Law Symposium 43, 78 (1971). See generally 
Comment, Copyright and the First Amendment; Where Lies 
the Public Interest?, 59 Tulane L. Rev. 135 (1984).

Moreover, freedom of thought and expression “includes 
both the right to speak freely and the right to refrain from 
speaking at all.” Wooley v. Maynard, 430 U. S. 705, 714 
(1977) (Burger , C. J.). We do not suggest this right not to 
speak would sanction abuse of the copyright owner’s monop-
oly as an instrument to suppress facts. But in the words of 
New York’s Chief Judge Fuld:

“The essential thrust of the First Amendment is to pro-
hibit improper restraints on the voluntary public expres-
sion of ideas; it shields the man who wants to speak 
or publish when others wish him to be quiet. There is 
necessarily, and within suitably defined areas, a concom-
itant freedom not to speak publicly, one which serves the 
same ultimate end as freedom of speech in its affirmative 
aspect.” Estate of Hemingway v. Random House, Inc., 
23 N. Y. 2d 341, 348, 244 N. E. 2d 250, 255 (1968).
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Courts and commentators have recognized that copyright, 
and the right of first publication in particular, serve this 
countervailing First Amendment value. See Schnapper v. 
Foley, 215 U. S. App. D. C. 59, 667 F. 2d 102 (1981), cert, 
denied, 455 U. S. 948 (1982); 1 Nimmer §1.10[B], at 1-70, 
n. 24; Patry 140-142.

In view of the First Amendment protections already em-
bodied in the Copyright Act’s distinction between copyright-
able expression and uncopyrightable facts and ideas, and the 
latitude for scholarship and comment traditionally afforded 
by fair use, we see no warrant for expanding the doctrine of 
fair use to create what amounts to a public figure exception to 
copyright. Whether verbatim copying from a public figure’s 
manuscript in a given case is or is not fair must be judged 
according to the traditional equities of fair use.

IV
Fair use is a mixed question of law and fact. Pacific & 

Southern Co. v. Duncan, 744 F. 2d 1490, 1495, n. 8 (CA11 
1984). Where the district court has found facts sufficient to 
evaluate each of the statutory factors, an appellate court 
“need not remand for further factfinding . . . [but] may con-
clude as a matter of law that [the challenged use] do[es] not 
qualify as a fair use of the copyrighted work.” Id., at 1495. 
Thus whether The Nation article constitutes fair use under 
§ 107 must be reviewed in light of the principles discussed 
above. The factors enumerated in the section are not meant 
to be exclusive: “[S]ince the doctrine is an equitable rule 
of reason, no generally applicable definition is possible, and 
each case raising the question must be decided on its own 
facts.” House Report, at 65. The four factors identified by 
Congress as especially relevant in determining whether the 
use was fair are: (1) the purpose and character of the use; 
(2) the nature of the copyrighted work; (3) the substantiality 
of the portion used in relation to the copyrighted work as
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a whole; (4) the effect on the potential market for or value of 
the copyrighted work. We address each one separately.

Purpose of the Use. The Second Circuit correctly identi-
fied news reporting as the general purpose of The Nation’s 
use. News reporting is one of the examples enumerated in 
§ 107 to “give some idea of the sort of activities the courts 
might regard as fair use under the circumstances.” Senate 
Report, at 61. This listing was not intended to be exhaus-
tive, see ibid.; § 101 (definition of “including” and “such as”), 
or to single out any particular use as presumptively a “fair” 
use. The drafters resisted pressures from special interest 
groups to create presumptive categories of fair use, but 
structured the provision as an affirmative defense requiring 
a case-by-case analysis. See H. R. Rep. No. 83, 90th Cong., 
1st Sess., 37 (1967); Patry 477, n. 4. “[W]hether a use re-
ferred to in the first sentence of section 107 is a fair use in 
a particular case will depend upon the application of the de-
terminative factors, including those mentioned in the second 
sentence.” Senate Report, at 62. The fact that an article 
arguably is “news” and therefore a productive use is simply 
one factor in a fair use analysis.

We agree with the Second Circuit that the trial court erred 
in fixing on whether the information contained in the mem-
oirs was actually new to the public. As Judge Meskill wisely 
noted, “[c]ourts should be chary of deciding what is and what 
is not news.” 723 F. 2d, at 215 (dissenting). Cf. Gertz v. 
Robert Welch, Inc., 418 U. S. 323, 345-346 (1974). “The 
issue is not what constitutes ‘news,’ but whether a claim of 
newsreporting is a valid fair use defense to an infringement 
of copyrightable expression.” Patry 119. The Nation has 
every right to seek to be the first to publish information. 
But The Nation went beyond simply reporting uncopyright- 
able information and actively sought to exploit the headline 
value of its infringement, making a “news event” out of its 
unauthorized first publication of a noted figure’s copyrighted 
expression.
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The fact that a publication was commercial as opposed to 
nonprofit is a separate factor that tends to weigh against a 
finding of fair use. “[E]very commercial use of copyrighted 
material is presumptively an unfair exploitation of the 
monopoly privilege that belongs to the owner of the copy-
right.” Sony Corp, of America v. Universal City Studios, 
Inc., 464 U. S., at 451. In arguing that the purpose of news 
reporting is not purely commercial, The Nation misses the 
point entirely. The crux of the profit/nonprofit distinction 
is not whether the sole motive of the use is monetary gain 
but whether the user stands to profit from exploitation of 
the copyrighted material without paying the customary 
price. See Roy Export Co. Establishment v. Columbia 
Broadcasting System, Inc., 503 F. Supp., at 1144; 3 Nimmer 
§ 13.05[A][l], at 13-71, n. 25.3.

In evaluating character and purpose we cannot ignore The 
Nation’s stated purpose of scooping the forthcoming hard-
cover and Time abstracts.7 App. to Pet. for Cert. C-27. 
The Nation’s use had not merely the incidental effect but the 
intended purpose of supplanting the copyright holder’s com-
mercially valuable right of first publication. See Meredith 
Corp. v. Harper & Row, Publishers, Inc., 378 F. Supp. 686, 
690 (SDNY) (purpose of text was to compete with original), 
aff’d, 500 F. 2d 1221 (CA2 1974). Also relevant to the “char-
acter” of the use is “the propriety of the defendant’s con-
duct.” 3 Nimmer § 13.05[A], at 13-72. “Fair use presup-
poses ‘good faith’ and ‘fair dealing.’” Time Inc. v. Bernard 
Geis Associates, 293 F. Supp. 130, 146 (SDNY 1968), quoting

7 The dissent excuses The Nation’s unconsented use of an unpublished 
manuscript as “standard journalistic practice,” taking judicial notice of 
New York Times articles regarding the memoirs of John Erlichman, John 
Dean’s “Blind Ambition,” and Bernstein and Woodward’s “The Final Days” 
as proof of such practice. Post, at 590-593, and n. 14. Amici curiae 
sought to bring this alleged practice to the attention of the Court of 
Appeals for the Second Circuit, citing these same articles. The Court of 
Appeals, at Harper & Row’s motion, struck these exhibits for failure of 
proof at trial, Record Doc. No. 19; thus they are not a proper subject for 
this Court’s judicial notice.
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Schulman, Fair Use and the Révision of the Copyright Act, 
53 Iowa L. Rev. 832 (1968). The trial court found that The 
Nation knowingly exploited a purloined manuscript. App. 
to Pet. for Cert. B-l, C-20—C-21, C-28—C-29. Unlike the 
typical claim of fair use, The Nation cannot offer up even the 
fiction of consent as justification. Like its competitor news-
weekly, it was free to bid for the right of abstracting excerpts 
from “A Time to Heal.” Fair use “distinguishes between ‘a 
true scholar and a chiseler who infringes a work for personal 
profit.”’ Wainwright Securities Inc. v. Wall Street Tran-
script Corp., 558 F. 2d, at 94, quoting from Hearings on Bills 
for the General Revision of the Copyright Law before the 
House Committee on the Judiciary, 89th Cong., 1st Sess., 
ser. 8, pt. 3, p. 1706 (1966) (statement of John Schulman).

Nature of the Copyrighted Work. Second, the Act directs 
attention to the nature of the copyrighted work. “A Time 
to Heal” may be characterized as an unpublished historical 
narrative or autobiography. The law generally recognizes 
a greater need to disseminate factual works than works of 
fiction or fantasy. See Gorman, Fact or Fancy? The Impli-
cations for Copyright, 29 J. Copyright Soc. 560, 561 (1982).

“[E]ven within the field of fact works, there are grada-
tions as to the relative proportion of fact and fancy. 
One may move from sparsely embellished maps and di-
rectories to elegantly written biography. The extent to 
which one must permit expressive language to be copied, 
in order to assure dissemination of the underlying facts, 
will thus vary from case to case.” Id., at 563.

Some of the briefer quotes from the memoirs are arguably 
necessary adequately to convey the facts; for example, 
Mr. Ford’s characterization of the White House tapes as the 
“smoking gun” is perhaps so integral to the idea expressed as 
to be inseparable from it. Cf. 1 Nimmer § 1.10[C]. But The 
Nation did not stop at isolated phrases and instead excerpted 
subjective descriptions and portraits of public figures whose 
power lies in the author’s individualized expression. Such 
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use, focusing on the most expressive elements of the work, 
exceeds that necessary to disseminate the facts.

The fact that a work is unpublished is a critical element of 
its “nature.” 3 Nimmer § 13.05[A]; Comment, 58 St. John’s 
L. Rev., at 613. Our prior discussion establishes that the 
scope of fair use is narrower with respect to unpublished 
works. While even substantial quotations might qualify as 
fair use in a review of a published work or a news account of a 
speech that had been delivered to the public or disseminated 
to the press, see House Report, at 65, the author’s right to 
control the first public appearance of his expression weighs 
against such use of the work before its release. The right of 
first publication encompasses not only the choice whether to 
publish at all, but also the choices of when, where, and in 
what form first to publish a work.

In the case of Mr. Ford’s manuscript, the copyright hold-
ers’ interest in confidentiality is irrefutable; the copyright 
holders had entered into a contractual undertaking to “keep 
the manuscript confidential” and required that all those to 
whom the manuscript was shown also “sign an agreement to 
keep the manuscript confidential.” App. to Pet. for Cert. 
C-19—C-20. While the copyright holders’ contract with 
Time required Time to submit its proposed article seven days 
before publication, The Nation’s clandestine publication af-
forded no such opportunity for creative or quality control. 
Id., at C-18. It was hastily patched together and contained 
“a number of inaccuracies.” App. 300b-300c (testimony of 
Victor Navasky). A use that so clearly infringes the copy-
right holder’s interests in confidentiality and creative control 
is difficult to characterize as “fair.”

Amount and Substantiality of the Portion Used. Next, 
the Act directs us to examine the amount and substantiality 
of the portion used in relation to the copyrighted work as a 
whole. In absolute terms, the words actually quoted were 
an insubstantial portion of “A Time to Heal.” The District 
Court, however, found that “[T]he Nation took what was
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essentially the heart of the book.” 557 F. Supp., at 1072. 
We believe the Court of Appeals erred in overruling the 
District Judge’s evaluation of the qualitative nature of the 
taking. See, e. g., Roy Export Co. Establishment v. Co-
lumbia Broadcasting System, Inc., 503 F. Supp., at 1145 
(taking of 55 seconds out of 1 hour and 29-minute film deemed 
qualitatively substantial). A Time editor described the 
chapters on the pardon as “the most interesting and moving 
parts of the entire manuscript.” Reply Brief for Petitioners 
16, n. 8. The portions actually quoted were selected by 
Mr. Navasky as among the most powerful passages in those 
chapters. He testified that he used verbatim excerpts be-
cause simply reciting the information could not adequately 
convey the “absolute certainty with which [Ford] expressed 
himself,” App. 303; or show that “this comes from President 
Ford,” id., at 305; or carry the “definitive quality” of the orig-
inal, id., at 306. In short, he quoted these passages pre-
cisely because they qualitatively embodied Ford’s distinctive 
expression.

As the statutory language indicates, a taking may not 
be excused merely because it is insubstantial with respect 
to the infringing work. As Judge Learned Hand cogently 
remarked, “no plagiarist can excuse the wrong by showing 
how much of his work he did not pirate.” Sheldon v. Metro- 
Goldwyn Pictures Corp., 81 F. 2d 49, 56 (CA2), cert, denied, 
298 U. S. 669 (1936). Conversely, the fact that a substantial 
portion of the infringing work was copied verbatim is evi-
dence of the qualitative value of the copied material, both to 
the originator and to the plagiarist who seeks to profit from 
marketing someone else’s copyrighted expression.

Stripped to the verbatim quotes,8 the direct takings from 
the unpublished manuscript constitute at least 13% of the in-

8 See Appendix to this opinion, post, p. 570. The Court of Appeals 
found that only “approximately 300 words” were copyrightable but did 
not specify which words. The court’s discussion, however, indicates it 



566 OCTOBER TERM, 1984

Opinion of the Court 471 U. S.

fringing article. See Meeropol v. Nizer, 560 F. 2d 1061, 1071 
(CA2 1977) (copyrighted letters constituted less than 1% of 
infringing work but were prominently featured). The Na-
tion article is structured around the quoted excerpts which 
serve as its dramatic focal points. See Appendix to this 
opinion, post, p. 570. In view of the expressive value of the 
excerpts and their key role in the infringing work, we cannot 
agree with the Second Circuit that the “magazine took a 
meager, indeed an infinitesimal amount of Ford’s original 
language.” 723 F. 2d, at 209.

Effect on the Market. Finally, the Act focuses on “the 
effect of the use upon the potential market for or value of 
the copyrighted work.” This last factor is undoubtedly the 
single most important element of fair use.9 See 3 Nimmer 
§ 13.05[A], at 13-76, and cases cited therein. “Fair use, 
when properly applied, is limited to copying by others which

excluded from consideration those portions of The Nation’s piece that, 
although copied verbatim from Ford’s manuscript, were quotes attributed 
by Ford to third persons and quotations from Government documents. At 
oral argument, counsel for The Nation did not dispute that verbatim quotes 
and very close paraphrase could constitute infringement. Tr. of Oral Arg. 
24-25. Thus the Appendix identifies as potentially infringing only verba-
tim quotes or very close paraphrase and excludes from consideration Gov-
ernment documents and words attributed to third persons. The Appendix 
is not intended to endorse any particular rule of copyrightability but is 
intended merely as an aid to facilitate our discussion.

9 Economists who have addressed the issue believe the fair use exception 
should come into play only in those situations in which the market fails or 
the price the copyright holder would ask is near zero. See, e. g., T. Bren-
nan, Harper & Row v. The Nation, Copyrightability and Fair Use, Dept, 
of Justice Economic Policy Office Discussion Paper 13-17 (1984); Gordon, 
Fair Use as Market Failure: A Structural and Economic Analysis of the 
Betamax Case and its Predecessors, 82 Colum. L. Rev. 1600, 1615 (1982). 
As the facts here demonstrate, there is a fully functioning market that 
encourages the creation and dissemination of memoirs of public figures. 
In the economists’ view, permitting “fair use” to displace normal copyright 
channels disrupts the copyright market without a commensurate public 
benefit.
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does not materially impair the marketability of the work 
which is copied.” 1 Nimmer §1.10[D], at 1-87. The trial 
court found not merely a potential but an actual effect on 
the market. Time’s cancellation of its projected serialization 
and its refusal to pay the $12,500 were the direct effect of 
the infringement. The Court of Appeals rejected this fact- 
finding as clearly erroneous, noting that the record did not 
establish a causal relation between Time’s nonperformance 
and respondents’ unauthorized publication of Mr. Ford’s ex-
pression as opposed to the facts taken from the memoirs. 
We disagree. Rarely will a case of copyright infringement 
present such clear-cut evidence of actual damage. Petition-
ers assured Time that there would be no other authorized 
publication of any portion of the unpublished manuscript 
prior to April 23, 1979. Any publication of material from 
chapters 1 and 3 would permit Time to renegotiate its final 
payment. Time cited The Nation’s article, which contained 
verbatim quotes from the unpublished manuscript, as a rea-
son for its nonperformance. With respect to apportionment 
of profits flowing from a copyright infringement, this Court 
has held that an infringer who commingles infringing and 
noninfringing elements “must abide the consequences, unless 
he can make a separation of the profits so as to assure to 
the injured party all that justly belongs to him.” Sheldon v. 
Metro-Goldwyn Pictures Corp., 309 U. S. 390, 406 (1940). 
Cf. 17 U. S. C. § 504(b) (the infringer is required to prove 
elements of profits attributable to other than the infringed 
work). Similarly, once a copyright holder establishes with 
reasonable probability the existence of a causal connection 
between the infringement and a loss of revenue, the burden 
properly shifts to the infringer to show that this damage 
would have occurred had there been no taking of copyrighted 
expression. See 3 Nimmer § 14.02, at 14-7—14-8.1. Peti-
tioners established a prima facie case of actual damage that 
respondents failed to rebut. See Stevens Linen Associates, 
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Inc. v. Mastercraft Corp., 656 F. 2d 11, 15 (CA2 1981). The 
trial court properly awarded actual damages and accounting 
of profits. See 17 U. S. C. § 504(b).

More important, to negate fair use one need only show that 
if the challenged use “should become widespread, it would 
adversely affect the potential market for the copyrighted 
work.” Sony Corp, of America v. Universal City Studios, 
Inc., 464 U. S., at 451 (emphasis added); id., at 484, and 
n. 36 (collecting cases) (dissenting opinion). This inquiry 
must take account not only of harm to the original but also of 
harm to the market for derivative works. See Iowa State 
University Research Foundation, Inc. v. American Broad-
casting Cos., 621 F. 2d 57 (CA2 1980); Meeropol v. Nizer, 
supra, at 1070; Roy Export n . Columbia Broadcasting 
System, Inc., 503 F. Supp., at 1146. “If the defendant’s 
work adversely affects the value of any of the rights in the 
copyrighted work (in this case the adaptation [and serializa-
tion] right) the use is not fair.” 3 Nimmer §13.05[B], at 
13-77—13-78 (footnote omitted).

It is undisputed that the factual material in the balance of 
The Nation’s article, besides the verbatim quotes at issue 
here, was drawn exclusively from the chapters on the par-
don. The excerpts were employed as featured episodes in a 
story about the Nixon pardon—precisely the use petitoners 
had licensed to Time. The borrowing of these verbatim 
quotes from the unpublished manuscript lent The Nation’s 
piece a special air of authenticity—as Navasky expressed 
it, the reader would know it was Ford speaking and not 
The Nation. App. 300c. Thus it directly competed for a 
share of the market for prepublication excerpts. The Senate 
Report states:

“With certain special exceptions ... a use that supplants 
any part of the normal market for a copyrighted work 
would ordinarily be considered an infringement.” Sen-
ate Report, at 65.



HARPER & ROW v. NATION ENTERPRISES 569

539 Opinion of the Court

Placed in a broader perspective, a fair use doctrine that per-
mits extensive prepublication quotations from an unreleased 
manuscript without the copyright owner’s consent poses sub-
stantial potential for damage to the marketability of first 
serialization rights in general. “Isolated instances of minor 
infringements, when multiplied many times, become in the 
aggregate a major inroad on copyright that must be pre-
vented.” Ibid.

V
The Court of Appeals erred in concluding that The Nation’s 

use of the copyrighted material was excused by the public’s 
interest in the subject matter. It erred, as well, in over-
looking the unpublished nature of the work and the resulting 
impact on the potential market for first serial rights of per-
mitting unauthorized prepublication excerpts under the ru-
bric of fair use. Finally, in finding the taking “infinitesimal,” 
the Court of Appeals accorded too little weight to the qualita-
tive importance of the quoted passages of original expression. 
In sum, the traditional doctrine of fair use, as embodied in 
the Copyright Act, does not sanction the use made by The 
Nation of these copyrighted materials. Any copyright in-
fringer may claim to benefit the public by increasing public 
access to the copyrighted work. See Pacific & Southern Co. 
v. Duncan, 744 F. 2d, at 1499-1500. But Congress has not 
designed, and we see no warrant for judicially imposing, a 
“compulsory license” permitting unfettered access to the un-
published copyrighted expression of public figures.

The Nation conceded that its verbatim copying of some 300 
words of direct quotation from the Ford manuscript would 
constitute an infringement unless excused as a fair use. Be-
cause we find that The Nation’s use of these verbatim ex-
cerpts from the unpublished manuscript was not a fair use, 
the judgment of the Court of Appeals is reversed, and the 
case is remanded for further proceedings consistent with this 
opinion.

It is so ordered.
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APPENDIX TO OPINION OF THE COURT
The portions of The Nation article which were copied verbatim from “A 

Time to Heal,” excepting quotes from Government documents and quotes 
attributed by Ford to third persons, are identified in boldface in the text. 
See ante, at 562, n. 7. The corresponding passages in the Ford manu-
script are footnoted.

THE FORD MEMOIRS 
BEHIND THE NIXON 

PARDON
In his memoirs, A Time To Heal, which Harper & Row will 

publish in late May or early June, former President Gerald R. 
Ford says that the idea of giving a blanket pardon to Richard 
M. Nixon was raised before Nixon resigned from the Presi-
dency by Gen. Alexander Haig, who was then the White 
House chief of staff.

Ford also writes that, but for a misunderstanding, he 
might have selected Ronald Reagan as his 1976 running 
mate, that Washington lawyer Edward Bennett Williams, a 
Democrat, was his choice for head of the Central Intelligence 
Agency, that Nixon was the one who first proposed Rocke-
feller for Vice President, and that he regretted his “coward-
ice”1 in allowing Rockefeller to remove himself from Vice 
Presidential contention. Ford also describes his often 
prickly relations with Henry Kissinger.

The Nation obtained the 655-page typescript before publi-
cation. Advance excerpts from the book will appear in Time 
in mid-April and in The Reader’s Digest thereafter. Al-
though the initial print order has not been decided, the figure 
is tentatively set at 50,000; it could change, depending upon 
the public reaction to the serialization.

Ford’s account of the Nixon pardon contains significant 
new detail on the negotiations and considerations that sur-

11 was angry at myself for showing cowardice in not saying to the ultra-
conservatives, “It’s going to be Ford and Rockefeller, whatever the conse-
quences.” p. 496.
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rounded it. According to Ford’s version, the subject was 
first broached to him by General Haig on August 1, 1974, a 
week before Nixon resigned. General Haig revealed that 
the newly transcribed White House tapes were the equiva-
lent of the “smoking gun”2 and that Ford should prepare 
himself to become President.

Ford was deeply hurt by Haig’s revelation: “Over the past 
several months Nixon had repeatedly assured me that he 
was not involved in Watergate, that the evidence would 
prove his innocence, that the matter would fade from 
view.”3 Ford had believed him, but he let Haig explain the 
President’s alternatives.

He could “ride it out”4 * or he could resign, Haig said. He 
then listed the different ways Nixon might resign and con-
cluded by pointing out that Nixon could agree to leave in 
return for an agreement that the new President, Ford, 
would pardon him.6 Although Ford said it would be im-
proper for him to make any recommendation, he basically 
agreed with Haig’s assessment and adds, “Because of his 
references to the pardon authority, 1 did ask Haig about 
the extent of a President’s pardon power.”6

“It’s my understanding from a White House lawyer,” Haig 
replied, “that a President does have authority to grant a par-
don even before criminal action has been taken against an 
individual.”

2 [I]t contained the so-called smoking gun. p. 3.
3 [O]ver the past several months Nixon had repeatedly assured me that 

he was not involved in Watergate, that the evidence would prove his inno-
cence, that the matter would fade from view. p. 7.

4 The first [option] was that he could try to “ride it out” by letting im-
peachment take its natural course through the House and the Senate trial, 
fighting against conviction all the way. p. 4.

6 Finally, Haig said that according to some on Nixon’s White House staff, 
Nixon could agree to leave in return for an agreement that the new Presi-
dent—Gerald Ford—would pardon him. p. 5.

6 Because of his references to pardon authority, I did ask Haig about the 
extent of a President’s pardon power, pp. 5-6.
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But because Ford had neglected to tell Haig he thought the 
idea of a resignation conditioned on a pardon was improper, 
his press aide, Bob Hartmann, suggested that Haig might 
well have returned to the White House and told President 
Nixon that he had mentioned the idea and Ford seemed com-
fortable with it. “Silence implies assent.”

Ford then consulted with White House special counsel 
James St. Clair, who had no advice one way or the other on 
the matter more than pointing out that he was not the lawyer 
who had given Haig the opinion on the pardon. Ford also 
discussed the matter with Jack Marsh, who felt that the 
mention of a pardon in this context was a “time bomb,” and 
with Bryce Harlow, who had served six Presidents and who 
agreed that the mere mention of a pardon “could cause 
a lot of trouble.”7

As a result of these various conversations, Vice President 
Ford called Haig and read him a written statement: “I want 
you to understand that I have no intention of recommending 
what the President should do about resigning or not resign-
ing and that nothing we talked about yesterday afternoon 
should be given any consideration in whatever decision the 
President may wish to make.”

Despite what Haig had told him about the “smoking gun” 
tapes, Ford told a Jackson, Mich., luncheon audience later 
in the day that the President was not guilty of an im-
peachable offense. “Had I said otherwise at that mo-
ment,” he writes, “the whole house of cards might have 
collapsed.”8

In justifying the pardon, Ford goes out of his way to assure 
the reader that “compassion for Nixon as an individual

7 Only after I had finished did [Bryce Harlow] let me know in no uncer-
tain terms that he agreed with Bob and Jack, that the mere mention of the 
pardon option could cause a lot of trouble in the days ahead, p. 18.

8 During the luncheon I repeated my assertion that the President was not 
guilty of an impeachable offense. Had I said otherwise at that moment, 
the whole house of cards might have collapsed, p. 21.
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hadn’t prompted my decision at all.”9 Rather, he did it 
because he had “to get the monkey off my back one way or 
the other.”10 11

The precipitating factor in his decision was a series of 
secret meetings his general counsel, Phil Buchen, held with 
Watergate Special Prosecutor Leon Jaworski in the Jefferson 
Hotel, where they were both staying at the time. Ford 
attributes Jaworski with providing some “crucial” infor-
mation11—i. e., that Nixon was under investigation in ten 
separate areas, and that the court process could “take 
years.”12 Ford cites a memorandum from Jaworski’s assist-
ant, Henry S. Ruth Jr., as being especially persuasive. 
Ruth had written:

“If you decide to recommend indictment I think it is fair 
and proper to notify Jack Miller and the White House suffi-
ciently in advance so that pardon action could be taken before 
the indictment.” He went on to say: “One can make a strong 
argument for leniency and if President Ford is so inclined, I 
think he ought to do it early rather than late.”

Ford decided that court proceedings against Nixon might 
take six years, that Nixon “would not spend time quietly in 
San Clemente,”13 and “it would be virtually impossible for 
me to direct public attention on anything else.”14

Buchen, Haig and Henry Kissinger agreed with him. 
Hartmann was not so sure.

9 But compassion for Nixon as an individual hadn’t prompted my decision 
at all. p. 266.

101 had to get the monkey off my back one way or another, p. 236.
11 Jaworski gave Phil several crucial pieces of information, p. 246.
12 And if the verdict was Guilty, one had to assume that Nixon would 

appeal. That process would take years, p. 248.
13 The entire process would no doubt require years: a minimum of two, 

a maximum of six. And Nixon would not spend time quietly in San 
Clemente, p. 238.

14 It would be virtually impossible for me to direct public attention on 
anything else. p. 239.
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Buchen wanted to condition the pardon on Nixon agreeing 
to settle the question of who would retain custody and control 
over the tapes and Presidential papers that might be relevant 
to various Watergate proceedings, but Ford was reluctant to 
do that.

At one point a plan was considered whereby the Presiden-
tial materials would be kept in a vault at a Federal facility 
near San Clemente, but the vault would require two keys 
to open it. One would be retained by the General Services 
Administration, the other by Richard Nixon.

The White House did, however, want Nixon to make a full 
confession on the occasion of his pardon or, at a minimum, ex-
press true contrition. Ford tells of the negotiation with Jack 
Miller, Nixon’s lawyer, over the wording of Nixon’s state-
ment. But as Ford reports Miller’s response. Nixon was 
not likely to yield. “His few meetings with his client had 
shown him that the former President’s ability to discuss 
Watergate objectively was almost nonexistent.”15 16

The statement they really wanted was never forthcoming. 
As soon as Ford’s emissary arrived in San Clemente, he was 
confronted with an ultimatum by Ron Zeigler, Nixon’s for-
mer press secretary. “Lets get one thing straight immedi-
ately,” Zeigler said. “President Nixon is not issuing any 
statement whatsoever regarding Watergate, whether Jerry 
Ford pardons him or not.” Zeigler proposed a draft, which 
was turned down on the ground that “no statement would 
be better than that.”16 They went through three more 
drafts before they agreed on the statement Nixon finally 
made, which stopped far short of a full confession.

When Ford aide Benton Becker tried to explain to Nixon 
that acceptance of a pardon was an admission of guilt, he

15 But [Miller] wasn’t optimistic about getting such a statement. His few 
meetings with his client had shown him that the former President’s ability 
to discuss Watergate objectively was almost nonexistent, p. 246.

16 When Zeigler asked Becker what he thought of it, Becker replied that 
no statement would be better than that. p. 251.
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felt the President wasn’t really listening. Instead, Nixon 
wanted to talk about the Washington Redskins. And when 
Becker left, Nixon pressed on him some cufflinks and a tiepin 
“out of my own jewelry box.”

Ultimately, Ford sums up the philosophy underlying his 
decision as one he picked up as a student at Yale Law School 
many years before. “I learned that public policy often 
took precedence over a rule of law. Although I respected 
the tenet that no man should be above the law, public pol-
icy demanded that I put Nixon—and Watergate—behind 
us as quickly as possible.”17

Later, when Ford learned that Nixon’s phlebitis had acted 
up and his health was seriously impaired, he debated 
whether to pay the ailing former President a visit. “If I 
made the trip it would remind everybody of Watergate and 
the pardon. If I didn’t, people would say I lacked compas-
sion.”18 Ford went:

He was stretched out flat on his back. There were 
tubes in his nose and mouth, and wires led from his arms, 
chest and legs to machines with orange lights that blinked 
on and off. His face was ashen, and I thought I had never 
seen anyone closer to death.19

The manuscript made available to The Nation includes 
many references to Henry Kissinger and other personalities 
who played a major role during the Ford years.

17 Years before, at Yale Law School, I’d learned that public policy often 
took precedence over a rule of law. Although I respected the tenet that 
no man should be above the law, public policy demanded that I put Nixon— 
and Watergate—behind us as quickly as possible, p. 256.

18 My staff debated whether or not I ought to visit Nixon at the Long 
Beach Hospital, only half an hour away. If I made the trip, it would re-
mind everyone of Watergate and the pardon. If I didn’t, people would say 
I lacked compassion. I ended their debate as soon as I found out it had 
begun. Of course I would go. p. 298.

19 He was stretched out flat on his back. There were tubes in his nose 
and mouth, and wires led from his arms, chest and legs to machines with 
orange lights that blinked on and off. His face was ashen, and I thought I 
had never seen anyone closer to death, p. 299.
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On Kissinger. Immediately after being informed by 
Nixon of his intention to resign, Ford returned to the Execu-
tive Office Building and phoned Henry Kissinger to let him 
know how he felt. “Henry,” he said, “I need you. The 
country needs you. I want you to stay. I’ll do every-
thing I can to work with you.”20

“Sir,” Kissinger replied, “it is my job to get along with you 
and not yours to get along with me.”

“We’ll get along,” Ford said. “I know we’ll get along.” 
Referring to Kissinger’s joint jobs as Secretary of State and 
National Security Adviser to the President, Ford said, “I 
don’t want to make any change. I think it’s worked out 
well, so let’s keep it that way.”21

Later Ford did make the change and relieved Kissinger of 
his responsibilities as National Security Adviser at the same 
time that he fired James Schlesinger as Secretary of Defense. 
Shortly thereafter, he reports, Kissinger presented him with 
a “draft” letter of resignation, which he said Ford could call 
upon at will if he felt he needed it to quiet dissent from con-
servatives who objected to Kissinger’s role in the firing of 
Schlesinger.

On John Connally. When Ford was informed that Nixon 
wanted him to replace Agnew, he told the President he had 
“no ambition to hold office after January 1977.”22 Nixon 
replied that that was good since his own choice for his run-
ning mate in 1976 was John Connally. “He’d be excellent,” 
observed Nixon. Ford says he had “no problem with that.”

20 “Henry,” I said when he came on the line, “I need you. The country 
needs you. I want you to stay. I’ll do everything I can to work with 
you.” p. 46.

21 “We’ll get along,” I said. “I know we can get along.” We talked 
about the two hats he wore, as Secretary of State and National Security 
Adviser to the President. “I don’t want to make any change,” I said. “I 
think it’s worked out well, so let’s keep it that way.” p. 46.

221 told him about my promise to Betty and said that I had no ambitions 
to hold office after January 1977. p. 155.
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On the Decision to Run Again. Ford was, he tells us, so 
sincere in his intention not to run again that he thought he 
would announce it and enhance his credibility in the country 
and the Congress, as well as keep the promise he had made to 
his wife, Betty.

Kissinger talked him out of it. “You can’t do that. It 
would be disastrous from a foreign policy point of view. For 
the next two and a half years foreign governments would 
know that they were dealing with a lame-duck President. 
All our initiatives would be dead in the water, and I wouldn’t 
be able to implement your foreign policy. It would probably 
have the same consequences in dealing with the Congress on 
domestic issues. You can’t reassert the authority of the 
Presidency if you leave yourself hanging out on a dead limb. 
You’ve got to be an affirmative President.”

On David Kennerly, the White House photographer. 
Schlesinger was arguing with Kissinger and Ford over the 
appropriate response to the seizure of the Mayaguez. At 
issue was whether airstrikes against the Cambodians were 
desirable; Schlesinger was opposed to bombings. Following 
a lull in the conversation, Ford reports, up spoke the 30-year- 
old White House photographer, David Kennerly, who had 
been taking pictures for the last hour.

“Has anyone considered,” Kennerly asked, “that this might 
be the act of a local Cambodian commander who has just 
taken it into his own hands to stop any ship that comes by?” 
Nobody, apparently, had considered it, but following several 
seconds of silence, Ford tells us, the view carried the day. 
“Massive airstrikes would constitute overkill,” Ford 
decided. “It would be far better to have Navy jets from 
the Coral Sea make surgical strikes against specific 
targets.”23

23 Subjectively, I felt that what Kennerly had said made a lot of sense. 
Massive airstrikes would constitute overkill. It would be far better to 
have Navy jets from the Coral Sea make surgical strikes against specific 
targets in the vicinity of Kompong Som. p. 416.
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On Nixon’s Character. Nixon’s flaw, according to Ford, 
was “pride.” “A terribly proud man,” writes Ford, “he 
detested weakness in other people. I’d often heard him 
speak disparagingly of those whom he felt to be soft and 
expedient. (Curiously, he didn’t feel that the press was 
weak. Reporters, he sensed, were his adversaries. He 
knew they didn’t like him, and he responded with recipro-
cal disdain.)”24

Nixon felt disdain for the Democratic leadership of the 
House, whom he also regarded as weak. According to Ford, 
“His pride and personal contempt for weakness had over-
come his ability to tell the difference between right and 
wrong,”25 all of which leads Ford to wonder whether Nixon 
had known in advance about Watergate.

On hearing Nixon’s resignation speech, which Ford felt 
lacked an adequate plea for forgiveness, he was persuaded 
that “Nixon was out of touch with reality.”26

In February of last year, when The Washington Post ob-
tained and printed advance excerpts from H. R. Haldeman’s 
memoir, The Ends of Power, on the eve of its publication by 
Times Books, The New York Times called The Post’s feat 
“a second-rate burglary.”

The Post disagreed, claiming that its coup represented 
“first-rate enterprise” and arguing that it had burglarized 
nothing, that publication of the Haldeman memoir came 
under the Fair Comment doctrine long recognized by the

24 In Nixon’s case, that flaw was pride. A terribly proud man, he de-
tested weakness in other people. I’d often heard him speak disparagingly
of those whom he felt to be soft and expedient. (Curiously, he didn’t feel 
that the press was weak. Reporters, he sensed, were his adversaries. 
He knew they didn’t like him, and he responded with reciprocal disdain.) 
p. 53.

26 His pride and personal contempt for weakness had overcome his ability 
to tell the difference between right and wrong, p. 54.

26 The speech lasted fifteen minutes, and at the end I was convinced 
Nixon was out of touch with reality, p. 57.
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courts, and that “There is a fundamental journalistic principle 
here—a First Amendment principle that was central to the 
Pentagon Papers case.”

In the issue of The Nation dated May 5, 1979, our special 
Spring Books number, we will discuss some of the ethical 
problems raised by the issue of disclosure.

Justi ce  Brenn an , with whom Justi ce  White  and 
Justi ce  Mars hall  join, dissenting.

The Court holds that The Nation’s quotation of 300 words 
from the unpublished 200,000-word manuscript of President 
Gerald R. Ford infringed the copyright in that manuscript, 
even though the quotations related to a historical event of 
undoubted significance—the resignation and pardon of Presi-
dent Richard M. Nixon. Although the Court pursues the 
laudable goal of protecting “the economic incentive to create 
and disseminate ideas,” ante, at 558, this zealous defense 
of the copyright owner’s prerogative will, I fear, stifle the 
broad dissemination of ideas and information copyright is in-
tended to nurture. Protection of the copyright owner’s eco-
nomic interest is achieved in this case through an exceedingly 
narrow definition of the scope of fair use. The progress of 
arts and sciences and the robust public debate essential to 
an enlightened citizenry are ill served by this constricted 
reading of the fair use doctrine. See 17 U. S. C. § 107. I 
therefore respectfully dissent.

I
A

This case presents two issues. First, did The Nation’s use 
of material from the Ford manuscript in forms other than di-
rect quotation from that manuscript infringe Harper & Row’s 
copyright. Second, did the quotation of approximately 300 
words from the manuscript infringe the copyright because 
this quotation did not constitute “fair use” within the mean-



580 OCTOBER TERM, 1984

Bre nn an , J., dissenting 471 U. S.

ing of § 107 of the Copyright Act. 17 U. S. C. § 107. The 
Court finds no need to resolve the threshold copyrightability 
issue. The use of 300 words of quotation was, the Court 
finds, beyond the scope of fair use and thus a copyright 
infringement.1 Because I disagree with the Court’s fair 
use holding, it is necessary for me to decide the threshold 
copyrightability question.

B
“The enactment of copyright legislation by Congress under 

the terms of the Constitution is not based upon any natural 
right that the author has in his writings . . . but upon the 
ground that the welfare of the public will be served and 
progress of science and useful arts will be promoted by secur-
ing to authors for limited periods the exclusive rights to their 
writings.” H. R. Rep. No. 2222, 60th Cong., 2d Sess., 7 
(1909). Congress thus seeks to define the rights included 
in copyright so as to serve the public welfare and not neces-
sarily so as to maximize an author’s control over his or her 
product. The challenge of copyright is to strike the “difficult 
balance between the interests of authors and inventors in the 
control and exploitation of their writings and discoveries on 
the one hand, and society’s competing interest in the free 
flow of ideas, information, and commerce on the other hand.” 
Sony Corp, of America v. Universal City Studios, Inc., 464 
U. S. 417, 429 (1984).

The “originality” requirement now embodied in § 102 of the 
Copyright Act is crucial to maintenance of the appropriate 
balance between these competing interests.1 2 Properly in-

1 In bypassing the threshold issue, the Court certainly does not intimate 
that The Nation’s use of ideas and information other than the quoted mate-
rial would constitute a violation of the copyright laws. At one point in its 
opinion the Court correctly states the governing principles with respect to 
the copyrightability question. See ante, at 556 (“No author may copyright 
his ideas or the facts he narrates”).

2 Section 102(b) states: “In no case does copyright protection for an origi-
nal work of authorship extend to any idea, procedure, process, system, 
method of operation, concept, principle, or discovery, regardless of the 
form in which it is described, explained, illustrated, or embodied in such
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terpreted in the light of the legislative history, this section 
extends copyright protection to an author’s literary form but 
permits free use by others of the ideas and information the 
author communicates. See S. Rep. No. 93-983, pp. 107-108 
(1974) (“Copyright does not preclude others from using the 
ideas or information revealed by the author’s work. It per-
tains to the literary . . . form in which the author expressed 
intellectual concepts”); H. P. Rep. No. 94-1476, pp. 56-57 
(1976) (same); New York Times Co. n . United States, 403 
U. S. 713, 726, n. (1971) (Brenn an , J., concurring) (“[T]he 
copyright laws, of course, protect only the form of expression 
and not the ideas expressed”). This limitation of protection 
to literary form precludes any claim of copyright in facts, 
including historical narration.

“It is not to be supposed that the framers of the Con-
stitution, when they empowered Congress ‘to promote 
the progress of science and useful arts, by securing for 
limited times to authors and inventors the exclusive 
right to their respective writings and discoveries’ 
(Const., Art I, §8, par. 8), intended to confer upon one 
who might happen to be the first to report a historic 
event the exclusive right for any period to spread the 
knowledge of it.” International News Service v. Asso-
ciated Press, 248 U. S. 215, 234 (1918).

Accord, Rosemont Enterprises, Inc. v. Random House, Inc., 
366 F. 2d 303, 309 (CA2 1966), cert, denied, 385 U. S. 1009 
(1967). See 1 Nimmer §2.11[A], at 2-158.* 3

work.” 17 U. S. C. § 102(b). The doctrines of fair use, see 17 U. S. C. 
§ 107, and substantial similarity, see 3 M. Nimmer, Copyright § 13.05 
(1984) (hereinafter Nimmer), also function to accommodate these compet-
ing considerations. See generally Gorman, Fact or Fancy? The Implica-
tions for Copyright, 29 J. Copyright Soc. 560 (1982).

3 By the same token, an author may not claim copyright in statements 
made by others and reported verbatim in the author’s work. See Suid v. 
Newsweek Magazine, 503 F. Supp. 146, 148 (DC 1980); Rokeach v. Avco 
Embassy Pictures Corp., 197 USPQ 155, 161 (SDNY 1978).
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The “promotion of science and the useful arts” requires this 
limit on the scope of an author’s control. Were an author 
able to prevent subsequent authors from using concepts, 
ideas, or facts contained in his or her work, the creative 
process would wither and scholars would be forced into un-
productive replication of the research of their predecessors. 
See Hoehling v. Universal City Studios, Inc., 618 F. 2d 
972, 979 (CA2 1980). This limitation on copyright also en-
sures consonance with our most important First Amendment 
values. Cf. Zacchini v. Scripps-Howard Broadcasting Co., 
433 U. S. 562, 577, n. 13 (1977). Our “profound national 
commitment to the principle that debate on public issues 
should be uninhibited, robust, and wide-open,” New York 
Times Co. v. Sullivan, 376 U. S. 254, 270 (1964), leaves no 
room for a statutory monopoly over information and ideas. 
“The arena of public debate would be quiet, indeed, if a 
politician could copyright his speeches or a philosopher his 
treatises and thus obtain a monopoly on the ideas they con-
tained.” Lee v. Runge, 404 U. S. 887, 893 (1971) (Douglas, 
J., dissenting from denial of certiorari). A broad dissemina-
tion of principles, ideas, and factual information is crucial to 
the robust public debate and informed citizenry that are “the 
essence of self-government.” Garrison v. Louisiana, 379 
U. S. 64, 74-75 (1964). And every citizen must be permitted 
freely to marshal ideas and facts in the advocacy of particular 
political choices.4

It follows that infringement of copyright must be based on 
a taking of literary form, as opposed to the ideas or informa-
tion contained in a copyrighted work. Deciding whether an 
infringing appropriation of literary form has occurred is diffi-
cult for at least two reasons. First, the distinction between

4 It would be perverse to prohibit government from limiting the financial 
resources upon which a political speaker may draw, see FEC v. National 
Conservative Political Action Committee, 470 U. S. 480 (1985), but to per-
mit government to limit the intellectual resources upon which that speaker 
may draw.
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literary form and information or ideas is often elusive in prac-
tice. Second, infringement must be based on a substantial 
appropriation of literary form. This determination is equally 
challenging. Not surprisingly, the test for infringement has 
defied precise formulation.5 In general, though, the inquiry 
proceeds along two axes: how closely has the second author 
tracked the first author’s particular language and structure of 
presentation; and how much of the first author’s language 
and structure has the second author appropriated.6

In the present case the infringement analysis must be ap-
plied to a historical biography in which the author has chroni-
cled the events of his White House tenure and commented on 
those events from his unique perspective. Apart from the 
quotations, virtually all of the material in The Nation’s arti-
cle indirectly recounted Mr. Ford’s factual narrative of the 
Nixon resignation and pardon, his latter-day reflections on 
some events of his Presidency, and his perceptions of the 
personalities at the center of those events. See ante, at 
570-579. No copyright can be claimed in this information 
qua information. Infringement would thus have to be based 

5 The protection of literary form must proscribe more than merely 
word-for-word appropriation of substantial portions of an author’s work. 
Otherwise a plagiarist could avoid infringement by immaterial variations. 
Nichols v. Universal Pictures Corp., 45 F. 2d 119, 121 (CA2 1930). The 
step beyond the narrow and clear prohibition of wholesale copying is, how-
ever, a venture onto somewhat uncertain terrain. Compare Hoehling v. 
Universal City Studios, Inc., 618 F. 2d 972, 974 (CA2 1980), with Wain-
wright Securities Inc. v. Wall Street Transcript Corp., 558 F. 2d 91 (CA2 
1977). See also 1 Nimmer § 1.10B, at 1-73—1-74 (“It is the particular se-
lection and arrangement of ideas, as well as a given specificity in the form 
of their expression, which warrants protection”); Chafee, Reflections on 
the Law of Copyright: I, 45 Colum. L. Rev. 503, 513 (1945) (“[T]he line . . . 
lie[s] somewhere between the author’s idea and the precise form in which 
he wrote it down. . . . [T]he protection covers the ‘pattern’ of the work”); 
Gorman, supra, at 593 (“too literal and substantial copying and paraphras-
ing of. . . language”).

6 The inquiry into the substantiality of appropriation has a quantitative 
and a qualitative aspect.
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on too close and substantial a tracking of Mr. Ford’s expres-
sion of this information.7

The Language. Much of the information The Nation con-
veyed was not in the form of paraphrase at all, but took the 
form of synopsis of lengthy discussions in the Ford manu-
script.8 In the course of this summary presentation, The

7 Neither the District Court nor the dissent in the Court of Appeals ap-
proached the question in this way. Despite recognizing that this material 
was not “per se copyrightable,” the District Court held that the “totality of 
these facts and memoranda collected together with Mr. Ford’s reflections 
. . . is protected by the copyright laws.” 557 F. Supp. 1067, 1072-1073 
(SDNY 1983). The dissent in the Court of Appeals signaled approval of 
this approach. 723 F. 2d 195, 213-214 (CA21983) (Meskill, J., dissenting). 
Such an approach must be rejected. Copyright protection cannot be ex-
tended to factual information whenever that information is interwoven 
with protected expression (purportedly in this case Mr. Ford’s reflections) 
into an expressive “totality.” Most works of history or biography blend 
factual narrative and reflective or speculative commentary in this way. 
Precluding subsequent use of facts so presented cannot be squared with 
the specific legislative intent, expressed in both House and Senate 
Reports, that “[c]opyright does not preclude others from using the . . . 
information revealed by the author’s work.” See S. Rep. No. 93-983, 
pp. 107-108 (1974); H. R. Rep. No. 94-1476, pp. 56-57 (1976). The core 
purposes of copyright would be thwarted and serious First Amendment 
concerns would arise. An author could obtain a monopoly on narration of 
historical events simply by being the first to discuss them in a reflective or 
analytical manner.

8 For example, the Ford manuscript expends several hundred words 
discussing relations between Mr. Ford and Ronald Reagan in the weeks 
before the Republican Convention of 1976:

“About a month before the convention, my aides had met with Reagan’s 
representatives to discuss the need for party unity. And they had reached 
an agreement. At the end of the Presidential balloting, the winner would 
go to the loser’s hotel suite and congratulate his opponent for waging a fine 
campaign. Together, they would appear at a press conference and urge 
all Republicans to put aside their differences and rally behind the ticket. 
That was the only way we could leave Kansas City with a hope of victory. 
When it appeared I was going to win, Sears contacted Cheney and refined 
the scenario. He insisted on two conditions. The first was that I had to 
see Reagan alone; there could be no aides from either camp in the room. 
Secondly, under no circumstances should I offer him the nomination to be 
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Nation did use occasional sentences that closely resembled 
language in the original Ford manuscript.9 But these lin-
guistic similarities are insufficient to constitute an infringe-
ment for three reasons. First, some leeway must be given 
to subsequent authors seeking to convey facts because those 
“wishing to express the ideas contained in a factual work 

Vice President.. Reagan had said all along that he wasn’t interested in the 
job. He had meant what he said. If I tried to talk him out of it, he would 
have to turn me down, and that would be embarrassing because it would 
appear that he was refusing to help the GOP. When Cheney relayed those 
conditions to me, I agreed to go along with them. I would need Reagan’s 
assistance in the fall campaign. It would be stupid to anger him or his 
followers at this moment.

“Later I was told that just before my arrival at the Californian’s hotel, 
one of his closest advisors, businessman Justin Dart, had urged him to say 
yes if I asked him to be my running mate, Regardless of anything he’d 
said before, Dart had insisted, it was his patriotic duty to accept the num-
ber two post. Finally, according to Dart, Reagan had agreed. But at the 
time, no one mentioned this new development to me. Had I been aware of 
the Dart-Reagan conversation, would I have chosen him? I can’t say for 
sure—I thought his challenge had been divisive, and that it would probably 
hurt the party in the fall campaign; additionally, I resented some of the 
things that he’d been saying about me and my Administration’s policies— 
but I certainly would have considered him.” App. 628-629.
The Nation encapsulated this discussion in the following sentence: “Ford 
also writes that, but for a misunderstanding, he might have selected 
Ronald Reagan as his 1976 running mate.” Id., at 627. In most other 
instances, a single sentence or brief paragraph in The Nation’s article 
similarly conveys the gist of a discussion in the Ford manuscript that runs 
into the hundreds of words. See generally Addendum B to Defendant’s 
Post-Trial Memorandum, id., at 627-704.

9 For example, at one point The Nation’s article reads: “Ford told a 
Jackson, Mich., luncheon audience later in the day that the President was 
not guilty of an impeachable offense.” Ante, at 572. The portion of the 
Ford manuscript discussed stated: “Representative Thad Cochran ... es-
corted me to a luncheon at the Jackson Hilton Hotel. During the luncheon 
I repeated my assertion that the President was not guilty of an impeach-
able offense.” App. 649. In several other places the language in The 
Nation’s article parallels Mr. Ford’s original expression to a similar degree. 
Compare ante, at 570-579, with App. 627-704.
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often can choose from only a narrow range of expression.” 
Landsberg n . Scrabble Crossword Game Players, Inc., 736 
F. 2d 485, 488 (CA9 1984). Second, much of what The Na-
tion paraphrased was material in which Harper & Row could 
claim no copyright.10 11 Third, The Nation paraphrased noth-
ing approximating the totality of a single paragraph, much 
less a chapter or the work as a whole. At most The Nation 
paraphrased disparate isolated sentences from the original. 
A finding of infringement based on paraphrase generally 
requires far more close and substantial a tracking of the 
original language than occurred in this case. See, e. g., 
Wainwright Securities Inc. v. Wall Street Transcript Corp., 
558 F. 2d 91 (CA2 1977).

The Structure of Presentation. The article does not mimic 
Mr. Ford’s structure. The information The Nation presents 
is drawn from scattered sections of the Ford work and does 
not appear in the sequence in which Mr. Ford presented it.11 
Some of The Nation’s discussion of the pardon does roughly 
track the order in which the Ford manuscript presents in-
formation about the pardon. With respect to this similarity, 
however, Mr. Ford has done no more than present the facts

10 Often the paraphrasing was of statements others had made to Mr. Ford. 
E. g., ante, at 571 (“He could ‘ride it out’ or he could resign, Haig said”). 
See generally ante, at 570-579. No copyright can be asserted in the verba-
tim representation of such statements of others. 17 U. S. C. § 102. See 
Suid v. Newsweek Magazine, 503 F. Supp., at 148; Rokeach v. Avco Em-
bassy Pictures Corp., 197 USPQ, at 161. Other paraphrased material 
came from Government documents in which no copyright interest can be 
claimed. For example, the article quotes from a memorandum prepared by 
Henry S. Ruth, Jr., in his official capacity as assistant to Watergate Special 
Prosecutor Leon Jaworski. See ante, at 573. This document is a work of 
the United States Government. See 17 U. S. C. § 105.

11 According to an exhibit Harper & Row introduced at trial the pages in 
the Ford manuscript that correspond to consecutive sections of the article 
are as follows: 607-608, 401, 44, 496, 1, 2-3, 4, 8, 7, 4-5, 5, 5-6, 8, 14, 15, 
16, 16, 18, 19, 21, 266, 236, 246, 248, 249, 238-239, 239, 243, 245, 246, 250, 
250-251, 251, 252, 253, 254, 256, 298, 299, 46, 494, 537, 155-156, 216, 415, 
416, 416, 53-54, 57. See App. to Pet. for Cert. E-l to E-41.
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chronologically and cannot claim infringement when a sub-
sequent author similarly presents the facts of history in a 
chronological manner. Also, it is difficult to suggest that 
a 2,000-word article could bodily appropriate the structure of 
a 200,000-word book. Most of what Mr. Ford created, and 
most of the history he recounted, were simply not repre-
sented in The Nation’s article.12

When The Nation was not quoting Mr. Ford, therefore, its 
efforts to convey the historical information in the Ford manu-
script did not so closely and substantially track Mr. Ford’s 
language and structure as to constitute an appropriation of 
literary form.

II
The Nation is thus liable in copyright only if the quotation 

of 300 words infringed any of Harper & Row’s exclusive 
rights under § 106 of the Act. Section 106 explicitly makes 
the grant of exclusive rights “[s]ubject to section 107 through 
118.” 17 U. S. C. §106. Section 107 states: “Notwith-
standing the provisions of section 106, the fair use of a copy-
righted work ... for purposes such as criticism, comment, 
news reporting, teaching (including multiple copies for class-
room use), scholarship or research, is not an infringement 
of copyright.” The question here is whether The Nation’s 

12 In one sense The Nation “copied” Mr. Ford’s selection of facts because 
it reported on only those facts Mr. Ford chose to select for presentation. 
But this tracking of a historian’s selection of facts generally should not sup-
ply the basis for a finding of infringement. See Myers v. Mail & Express 
Co., 36 Copyright Off. Bull. 478 (SDNY 1919) (L. Hand, J.). To hold oth-
erwise would be to require a second author to duplicate the research of the 
first author so as to avoid reliance on the first author’s judgment as to what 
facts are particularly pertinent. “ ‘It is just such wasted effort that the 
proscription against the copyright of ideas and facts . . . are designed to 
prevent.’” Miller v. Universal City Studios, Inc., 650 F. 2d 1365, 1371 
(CA5 1981), quoting Rosemont Enterprises, Inc. v. Random House, Inc., 
366 F. 2d 303, 310 (CA2 1966). See Gorman, 29 J. Copyright Soc., at 
594-595.
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quotation was a noninfringing fair use within the meaning 
of § 107.

Congress “eschewed a rigid, bright-line approach to fair 
use.” Sony Corp, of America v. Universal City Studios, 
Inc., 464 U. S., at 449, n. 31. A court is to apply an “equita-
ble rule of reason” analysis, id., at 448, guided by four 
statutorily prescribed factors:

“(1) the purpose and character of the use, including 
whether such use is of a commercial nature or is for non-
profit educational purposes;

“(2) the nature of the copyrighted work;
“(3) the amount and substantiality of the portion used 

in relation to the copyrighted work as a whole; and
“(4) the effect of the use upon the potential market for 

or value of the copyrighted work.” 17 U. S. C. § 107.

These factors are not necessarily the exclusive determinants 
of the fair use inquiry and do not mechanistically resolve fair 
use issues; “no generally applicable definition is possible, 
and each case raising the question must be decided on its 
own facts.” H. R. Rep. No. 94-1476, at 65. See also id., 
at 66 (“[T]he endless variety of situations and combinations 
of circumstances that can arise in particular cases precludes 
the formulation of exact rules in the statute”); S. Rep. 
No. 94-473, p. 62 (1975). The statutory factors do, how-
ever, provide substantial guidance to courts undertaking the 
proper fact-specific inquiry.

With respect to a work of history, particularly the memoirs 
of a public official, the statutorily prescribed analysis cannot 
properly be conducted without constant attention to copy-
right’s crucial distinction between protected literary form 
and unprotected information or ideas. The question must 
always be: Was the subsequent author’s use of literary form 
a fair use within the meaning of § 107, in light of the purpose 
for the use, the nature of the copyrighted work, the amount 
of literary form used, and the effect of this use of literary 
form on the value of or market for the original?
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Limiting the inquiry to the propriety of a subsequent 
author’s use of the copyright owner’s literary form is not easy 
in the case of a work of history. Protection against only 
substantial appropriation of literary form does not ensure his-
torians a return commensurate with the full value of their 
labors. The literary form contained in works like “A Time to 
Heal” reflects only a part of the labor that goes into the book. 
It is the labor of collecting, sifting, organizing, and reflecting 
that predominates in the creation of works of history such as 
this one. The value this labor produces lies primarily in the 
information and ideas revealed, and not in the particular 
collocation of words through which the information and ideas 
are expressed. Copyright thus does not protect that which 
is often of most value in a work of history, and courts must 
resist the tendency to reject the fair use defense on the basis 
of their feeling that an author of history has been deprived of 
the full value of his or her labor. A subsequent author’s tak-
ing of information and ideas is in no sense piratical because 
copyright law simply does not create any property interest in 
information and ideas.

The urge to compensate for subsequent use of information 
and ideas is perhaps understandable. An inequity seems to 
lurk in the idea that much of the fruit of the historian’s labor 
may be used without compensation. This, however, is not 
some unforeseen byproduct of a statutory scheme intended 
primarily to ensure a return for works of the imagination. 
Congress made the affirmative choice that the copyright 
laws should apply in this way: “Copyright does not preclude 
others from using the ideas or information revealed by the 
author’s work. It pertains to the literary . . . form in which 
the author expressed intellectual concepts.” H. R. Rep. 
No. 94-1476, at 56-57. This distinction is at the essence 
of copyright. The copyright laws serve as the “engine 
of free expression,” ante, at 558, only when the statutory 
monopoly does not choke off multifarious indirect uses and 
consequent broad dissemination of information and ideas. 
To ensure the progress of arts and sciences and the integrity 
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of First Amendment values, ideas and information must not 
be freighted with claims of proprietary right.13

In my judgment, the Court’s fair use analysis has fallen to 
the temptation to find copyright violation based on a minimal 
use of literary form in order to provide compensation for the 
appropriation of information from a work of history. The 
failure to distinguish between information and literary form 
permeates every aspect of the Court’s fair use analysis and 
leads the Court to the wrong result in this case. Application 
of the statutorily prescribed analysis with attention to the 
distinction between information and literary form leads to 
a straightforward finding of fair use within the meaning of 
§107.

The Purpose of the Use. The Nation’s purpose in quoting 
300 words of the Ford manuscript was, as the Court acknowl-
edges, news reporting. See ante, at 561. The Ford work 
contained information about important events of recent his-
tory. Two principals, Mr. Ford and General Alexander 
Haig, were at the time of The Nation’s publication in 1979 
widely thought to be candidates for the Presidency. That 
The Nation objectively reported the information in the Ford 
manuscript without independent commentary in no way di-
minishes the conclusion that it was reporting news. A 
typical newsstory differs from an editorial precisely in that 
it presents newsworthy information in a straightforward and 
unelaborated manner. Nor does the source of the informa-
tion render The Nation’s article any less a news report. 
Often books and manuscripts, solicited and unsolicited, are

13 This congressional limitation on the scope of copyright does not 
threaten the production of history. That this limitation results in sig-
nificant diminution of economic incentives is far from apparent. In any 
event noneconomic incentives motivate much historical research and writ-
ing. For example, former public officials often have great incentive to 
“tell their side of the story.” And much history is the product of academic 
scholarship. Perhaps most importantly, the urge to preserve the past is 
as old as humankind.



HARPER & ROW v. NATION ENTERPRISES 591

539 Bre nna n , J., dissenting

the subject matter of news reports. E. g., New York Times 
Co. v. United States, 403 U. S. 713 (1971). Frequently the 
manuscripts are unpublished at the time of the news report.14

Section 107 lists news reporting as a prime example of fair 
use of another’s expression. Like criticism and all other pur-
poses Congress explicitly approved in § 107, news reporting 
informs the public; the language of §107 makes clear that 
Congress saw the spread of knowledge and information 
as the strongest justification for a properly limited appro-
priation of expression. The Court of Appeals was therefore 
correct to conclude that the purpose of The Nation’s use— 
dissemination of the information contained in the quotations 
of Mr. Ford’s work—furthered the public interest. 723 F. 
2d 195, 207-208 (CA2 1983). In light of the explicit con-
gressional endorsement in § 107, the purpose for which Ford’s 
literary form was borrowed strongly favors a finding of fair 
use.

The Court concedes the validity of the news reporting pur-
pose15 16 but then quickly offsets it against three purportedly 
countervailing considerations. First, the Court asserts that 
because The Nation publishes for profit, its publication of 

14 E. g., N. Y. Times, Aug. 2, 1984, p. C20, col. 5 (article about revela-
tions in forthcoming biography of Cardinal Spellman); N. Y. Times, Dec.
10, 1981, p. A18, col. 1 (article about revelations in forthcoming book by 
John Erlichman); N. Y. Times, Sept. 29, 1976, p. 1, col. 2 (article about 
revelations in forthcoming autobiography of President Nixon); N. Y. 
Times, Mar. 27, 1976, p. 9, col. 1 (article about revelations concerning 
President Nixon’s resignation in forthcoming book The Final Days); N. Y. 
Times, Sept. 23, 1976, p. 36, col. 1 (article about revelations concerning 
President Ford in forthcoming book Blind Ambition by John Dean).

16 The Court properly rejects the argument that this is not legitimate 
news. Courts have no business making such evaluations of journalistic 
quality. See ante, at 561. The Court also properly rejects the argument 
that this use is nonproductive. See ibid. News reporting, which encom-
passes journalistic judgment with respect to selection, organization, and 
presentation of facts and ideas, is certainly a productive use. See Sony 
Corp, of America v. Universal City Studios, Inc., 464 U. S., at 478-479 
(Bla ck mun , J., dissenting).
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the Ford quotes is a presumptively unfair commercial use. 
Second, the Court claims that The Nation’s stated desire 
to create a “news event” signaled an illegitimate purpose of 
supplanting the copyright owner’s right of first publication. 
Ante, at 562-563. Third, The Nation acted in bad faith, the 
Court claims, because its editor “knowingly exploited a pur-
loined manuscript.” Ante, at 563.

The Court’s reliance on the commercial nature of The 
Nation’s use as “a separate factor that tends to weigh against 
a finding of fair use,” ante, at 562, is inappropriate in the 
present context. Many uses § 107 lists as paradigmatic ex-
amples of fair use, including criticism, comment, and news 
reporting, are generally conducted for profit in this country, 
a fact of which Congress was obviously aware when it en-
acted § 107. To negate any argument favoring fair use based 
on news reporting or criticism because that reporting or criti-
cism was published for profit is to render meaningless the 
congressional imprimatur placed on such uses.16

Nor should The Nation’s intent to create a “news event” 
weigh against a finding of fair use. Such a rule, like the 16

16 To support this claim the Court refers to some language in Sony Corp, 
of America v. Universal City Studios, Inc., supra, to the effect that 
“every commercial use of copyrighted material is presumptively an unfair 
exploitation.” Id., at 451. See ante, at 562. Properly understood, this 
language does not support the Court’s position in this case. The Court in 
Sony Corp, dealt with a use—video recording of copyrighted television 
programs for personal use—about which Congress had expressed no policy 
judgment. When a court evaluates uses that Congress has not specifically 
addressed, the presumption articulated in Sony Corp, is appropriate to 
effectuate the congressional instruction to consider “whether such use is of 
a commercial nature.” 17 U. S. C. § 107(1). Also, the Court made that 
statement in the course of evaluating a use that appropriated the entirety 
of the copyrighted work in a form identical to that of the original; the 
presumption articulated may well have been intended to apply to takings 
under these circumstances. But, in light of the specific language of § 107, 
this presumption is not appropriately employed to negate the weight Con-
gress explicitly gave to news reporting as a justification for limited use 
of another’s expression.
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Court’s automatic presumption against news reporting for 
profit, would undermine the congressional validation of the 
news reporting purpose. A news business earns its reputa-
tion, and therefore its readership, through consistent prompt 
publication of news—and often through “scooping” rivals. 
More importantly, the Court’s failure to maintain the distinc-
tion between information and literary form colors the analy-
sis of this point. Because Harper & Row had no legitimate 
copyright interest in the information and ideas in the Ford 
manuscript, The Nation had every right to seek to be the 
first to disclose these facts and ideas to the public. The 
record suggests only that The Nation sought to be the first to 
reveal the information in the Ford manuscript. The Nation’s 
stated purpose of scooping the competition should under 
those circumstances have no negative bearing on the claim of 
fair use. Indeed the Court’s reliance on this factor would 
seem to amount to little more than distaste for the standard 
journalistic practice of seeking to be the first to publish news.

The Court’s reliance on The Nation’s putative bad faith is 
equally unwarranted. No court has found that The Nation 
possessed the Ford manuscript illegally or in violation of 
any common-law interest of Harper & Row; all common-law 
causes of action have been abandoned or dismissed in this 
case. 723 F. 2d, at 199-201. Even if the manuscript had 
been “purloined” by someone, nothing in this record imputes 
culpability to The Nation.17 On the basis of the record in this 
case, the most that can be said is that The Nation made use of 
the contents of the manuscript knowing the copyright owner 
would not sanction the use.

17 This case is a far cry from Time Inc. v. Bernard Geis Associates, 293 
F. Supp. 130, 146 (SDNY 1968), the only case the Court cites to support 
consideration of The Nation’s purported bad faith. In that case the pub-
lisher claiming fair use had personally stolen film negatives from the offices 
of Time and then published graphic representations of the stolen photo-
graphic images. And the court found fair use despite these circumstances. 
Ibid.



594 OCTOBER TERM, 1984

Bre nna n , J., dissenting 471 U. S.

At several points the Court brands this conduct thievery. 
See, e. g., ante, at 556, 563. This judgment is unsupport-
able, and is perhaps influenced by the Court’s unspoken tend-
ency in this case to find infringement based on the taking of 
information and ideas. With respect to the appropriation 
of information and ideas other than the quoted words, The 
Nation’s use was perfectly legitimate despite the copyright 
owner’s objection because no copyright can be claimed in 
ideas or information. Whether the quotation of 300 words 
was an infringement or a fair use within the meaning of § 107 
is a close question that has produced sharp division in both 
this Court and the Court of Appeals. If the Copyright Act 
were held not to prohibit the use, then the copyright owner 
would have had no basis in law for objecting. The Nation’s 
awareness of an objection that has a significant chance of 
being adjudged unfounded cannot amount to bad faith. Im-
puting bad faith on the basis of no more than knowledge 
of such an objection, the Court impermissibly prejudices the 
inquiry and impedes arrival at the proper conclusion that 
the “purpose” factor of the statutorily prescribed analysis 
strongly favors a finding of fair use in this case.

The Nature of the Copyrighted Work. In Sony Corp, of 
America v. Universal City Studios, Inc., we stated that “not 
. . . all copyrights are fungible” and that “[c]opying a news 
broadcast may have a stronger claim to fair use than copying 
a motion picture.” 464 U. S., at 455, n. 40. These state-
ments reflect the principle, suggested in § 107(2) of the Act, 
that the scope of fair use is generally broader when the 
source of borrowed expression is a factual or historical work. 
See 3 Nimmer § 13.05[A][2], at 13-73—13-74. “[IJnforma- 
tional works,” like the Ford manuscript, “that readily lend 
themselves to productive use by others, are less protected.” 
Sony Corp, of America v. Universal City Studios, Inc., 464 
U. S., at 496-497 (Blac km un , J., dissenting). Thus the 
second statutory factor also favors a finding of fair use in this 
case.
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The Court acknowledges that “[t]he law generally recog-
nizes a greater need to disseminate factual works than works 
of fiction or fantasy,” ante, at 563, and that “[s]ome of the 
briefer quotations from the memoir are arguably necessary 
to convey the facts,” ibid. But the Court discounts the force 
of this consideration, primarily on the ground that “[t]he fact 
that a work is unpublished is a crucial element of its ‘na-
ture.’” Ante, at 564.18 At this point the Court introduces 
into analysis of this case a categorical presumption against 
prepublication fair use. See ante, at 555 (“Under ordinary 
circumstances, the author’s right to control the first public 
appearance of his undisseminated expression will outweigh 
a claim of fair use”).

This categorical presumption is unwarranted on its own 
terms and unfaithful to congressional intent.19 Whether a 

18 The Court also discounts this factor in part because the appropriation 
of The Nation, “focusing on the most expressive elements of the work, ex-
ceeds that necessary to disseminate the facts.” Ante, at 564. Whatever 
the propriety of this view of The Nation’s use, it is properly analyzed 
under the third statutory fair use factor—the amount and substantiality of 
the expression taken in relation to the copyrighted work as a whole, 17 
U. S. C. § 107(3)—and will be analyzed as such in this opinion.

19 The Court lays claim to specific congressional intent supporting the 
presumption against prepublication fair use. See ante, at 553, quoting 
S. Rep. No. 94-473, p. 64 (1975); ante, at 551, n. 4, 553-554. The argu-
ment based on congressional intent is unpersuasive for three reasons.

First, the face of the statute clearly allows for prepublication fair use. 
The right of first publication, like all other rights § 106 of the Act specifi-
cally grants copyright owners, is explicitly made “subject to section 107,” 
the statutory fair use provision. See 17 U. S. C. § 106.

Second, the language from the Senate Report on which the Court relies 
so heavily, see ante, at 553, simply will not bear the weight the Court 
places on it. The Senate Report merely suggests that prepublication 
photocopying for classroom purposes will not generally constitute fair use 
when the author has an interest in the confidentiality of the unpublished 
work, evidenced by the author’s “deliberate choice” not to publish. Given 
that the face of § 106 specifically allows for prepublication fair use, it would 
be unfaithful to the intent of Congress to draw from this circumscribed
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particular prepublication use will impair any interest the 
Court identifies as encompassed within the right of first 
publication, see ante, at 552-555,* is * * * * 20 will depend on the nature 
of the copyrighted work, the timing of prepublication use, the 
amount of expression used, and the medium in which the sec-
ond author communicates. Also, certain uses might be toler-
able for some purposes but not for others. See Sony Corp, 
of America v. Universal City Studios, Inc., supra, at 490, 
n. 40. The Court is ambiguous as to whether it relies on the 
force of the presumption against prepublication fair use or 
an analysis of the purpose and effect of this particular use. 
Compare ante, at 552-555, with ante, at 564. To the extent 
the Court relies on the presumption, it presumes intolerable

suggestion in the Senate Report a blanket presumption against any amount 
of prepublication fair use for any purpose and irrespective of the effect of 
that use on the copyright owner’s privacy, editorial, or economic interests.

Third, the Court’s reliance on congressional adoption of the common law
is also unpersuasive. The common law did not set up the monolithic
barrier to prepublication fair use that the Court wishes it did. See, 
e. g., Estate of Hemingway v. Random House, Inc., 53 Mise. 2d 462, 279 
N. Y. S. 2d 51 (S. Ct. N. Y. Cty.), aff’d, 29 App. Div. 2d 633, 285 N. Y. S.
2d 568 (1st Jud. Dept. 1967), aff’d on other grounds, 23 N. Y. 2d 341, 244 
N. E. 2d 250 (1968). The statements of general principle the Court cites
to support its contrary representation of the common law, see ante, at 551, 
n. 4, are themselves unsupported by reference to substantial judicial au-
thority. Congressional endorsement of the common law of fair use should 
not be read as adoption of any rigid presumption against prepublication 
use. If read that way, the broad statement that the Copyright Act was 
intended to incorporate the common law would in effect be given the force 
of nullifying Congress’ repeated methodological prescription that definite 
rules are inappropriate and fact-specific analysis is required. The broad 
language adopting the common-law approach to fair use is best understood 
as an endorsement of the essential fact-specificity and case-by-case meth-
odology of the common law of fair use.

20 The Court finds the right of first publication particularly weighty 
because it encompasses three important interests: (i) a privacy interest 
in whether to make expression public at all; (ii) an editorial interest in 
ensuring control over the work while it is being groomed for public dis-
semination; and (iii) an economic interest in capturing the full remunerative 
potential of initial release to the public. Ante, at 552-555.
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injury—in particular the usurpation of the economic inter-
est 21—based on no more than a quick litmus test for prepubli-
cation timing. Because “Congress has plainly instructed us 
that fair use analysis calls for a sensitive balancing of inter-
ests,” we held last Term that the fair use inquiry could never 
be resolved on the basis of such a “two dimensional” categori-
cal approach. See Sony Corp, of America v. Universal City 
Studios, Inc., 464 U. S., at 455, n. 40 (rejecting categorical 
requirement of “productive use”).

To the extent the Court purports to evaluate the facts of 
this case, its analysis relies on sheer speculation. The quota-
tion of 300 words from the manuscript infringed no privacy 
interest of Mr. Ford. This author intended the words in the 
manuscript to be a public statement about his Presidency. 
Lacking, therefore, is the “deliberate choice on the part of 
the copyright owner” to keep expression confidential, a con-
sideration that the Senate Report—in the passage on which 
the Court places great reliance, see ante, at 553—recognized 
as the impetus behind narrowing fair use for unpublished 
works. See S. Rep. No. 94-473, at 64. See also 3 Nimmer 
§ 13.05[A], at 13-73 (“[T]he scope of the fair use doctrine is 
considerably narrower with respect to unpublished works 
which are held confidential by their copyright owners”) (em-
phasis added). What the Court depicts as the copyright own-
er’s “confidentiality” interest, see ante, at 564, is not a privacy 
interest at all. Rather, it is no more than an economic inter-
est in capturing the full value of initial release of information to 

21 Perhaps most inappropriate is the Court’s apocalyptic prophesy that 
permitting any prepublication use for news reporting will “effectively 
destroy any expectation of copyright protection in the work of a public 
figure.” Ante, at 557. The impact of a prepublication use for purposes 
of news reporting will obviously vary with the circumstances. A claim of 
news reporting should not be a fig leaf for substantial plagiarism, see 
Wainwright Securities Inc. v. Wall Street Transcript Corp., 558 F. 2d 91 
(CA2 1977), but there is no warrant for concluding that prepublication 
quotation of a few sentences will usually drain all value from a copyright 
owner’s right of first publication.
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the public, and is properly analyzed as such. See infra, at 
602-603. Lacking too is any suggestion that The Nation’s 
use interfered with the copyright owner’s interest in editorial 
control of the manuscript. The Nation made use of the Ford 
quotes on the eve of official publication.

Thus the only interest The Nation’s prepublication use 
might have infringed is the copyright owner’s interest in 
capturing the full economic value of initial release. By con-
sidering this interest as a component of the “nature” of 
the copyrighted work, the Court’s analysis deflates The Na-
tion’s claim that the informational nature of the work sup-
ports fair use without any inquiry into the actual or potential 
economic harm of The Nation’s particular prepublication use. 
For this reason, the question of economic harm is properly 
considered under the fourth statutory factor—the effect on 
the value of or market for the copyrighted work, 17 U. S. C. 
§ 107(4)—and not as a presumed element of the “nature” of 
the copyright.

The Amount and Substantiality of the Portion Used. 
More difficult questions arise with respect to judgments 
about the importance to this case of the amount and sub-
stantiality of the quotations used. The Nation quoted only 
approximately 300 words from a manuscript of more than 
200,000 words, and the quotes are drawn from isolated pas-
sages in disparate sections of the work. The judgment that 
this taking was quantitatively “infinitesimal,” 723 F. 2d, at 
209, does not dispose of the inquiry, however. An evalua-
tion of substantiality in qualitative terms is also required. 
Much of the quoted material was Mr. Ford’s matter-of-fact 
representation of the words of others in conversations with 
him; such quotations are “arguably necessary adequately to 
convey the facts,” ante, at 563, and are not rich in expressive 
content. Beyond these quotations a portion of the quoted 
material was drawn from the most poignant expression in 
the Ford manuscript; in particular The Nation made use of 
six examples of Mr. Ford’s expression of his reflections on
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events or perceptions about President Nixon.22 The fair use 
inquiry turns on the propriety of the use of these quotations 
with admittedly strong expressive content.

The Court holds that “in view of the expressive value of the 
excerpts and their key role in the infringing work,” this third 
statutory factor disfavors a finding of fair use.23 To support 

22 These six quotes are:
(1) “ ‘[C]ompassion for Nixon as an individual hadn’t prompted my decision 
at all.’ Rather, he did it because he had ‘to get the monkey off my back 
one way or the other.’ ” Ante, at 572-573.
(2) “Nixon ‘would not spend the time quietly in San Clemente,’ and ‘it 
would be virtually impossible for me to direct public attention on anything 
else.’” Ante, at 573.
(3) “ ‘I learned that public policy often took precedence over a rule of law. 
Although I respected the tenet that no man should be above the law, public 
policy demanded that I put Nixon—and Watergate—behind us as quickly 
as possible.’” Ante, at 575.
(4) “ ‘If I made the trip it would remind everybody of Watergate and the 
pardon. If I didn’t people would say I lacked compassion.’” Ibid.
(5) “He was stretched out flat on his back. There were tubes in his nose 
and mouth, and wires led from his arms, chest and legs to machines with 
orange lights that blinked on and off. His face was ashen, and I thought I 
had never seen anyone closer to death.” Ibid.
(6) “‘A terribly proud man,’ writes Ford, ‘he detested weakness in other 
people. I’d often heard him speak disparagingly of those whom he felt to 
be soft and expedient. (Curiously, he didn’t feel that the press was weak. 
Reporters, he sensed, were his adversaries. He knew they didn’t like 
him, and he responded with reciprocal disdain.)’ . . . ‘His pride and per-
sonal contempt for weakness had overcome his ability to tell the difference 
between right and wrong.’ . . . ‘Nixon was out of touch with reality.’” 
Ante, at 578.

23 The Court places some emphasis on the fact that the quotations from 
the Ford work constituted a substantial portion of The Nation’s article. 
Superficially, the Court would thus appear to be evaluating The Nation’s 
quotation of 300 words in relation to the amount and substantiality of ex-
pression used in relation to the second author’s work as a whole. The stat-
ute directs the inquiry into “the amount and substantiality of the portion 
used in relation to the copyrighted work as a whole,” 17 U. S. C. § 107(3) 
(emphasis added). As the statutory directive implies, it matters little
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this conclusion, the Court purports to rely on the District 
Court factual findings that The Nation had taken “the heart 
of the book.” 557 F. Supp. 1062, 1072 (SDNY 1983). This 
reliance is misplaced, and would appear to be another result 
of the Court’s failure to distinguish between information and 
literary form. When the District Court made this finding, it 
was evaluating not the quoted words at issue here but the 
“totality” of the information and reflective commentary in 
the Ford work. Ibid. The vast majority of what the Dis-
trict Court considered the heart of the Ford work, therefore, 
consisted of ideas and information The Nation was free to 
use. It may well be that, as a qualitative matter, most of the 
value of the manuscript did lie in the information and ideas 
The Nation used. But appropriation of the “heart” of the 
manuscript in this sense is irrelevant to copyright analysis 
because copyright does not preclude a second author’s use of 
information and ideas.

Perhaps tacitly recognizing that reliance on the District 
Court finding is unjustifiable, the Court goes on to evaluate 
independently the quality of the expression appearing in The 
Nation’s article. The Court states that “[t]he portions actu-
ally quoted were selected by Mr. Navasky as among the most 
powerful passages.” Ante, at 565. On the basis of no more 
than this observation, and perhaps also inference from the 
fact that the quotes were important to The Nation’s article,24 
the Court adheres to its conclusion that The Nation appropri-
ated the heart of the Ford manuscript.

whether the second author’s use is 1- or 100-percent appropriated expres-
sion if the taking of that expression had no adverse effect on the copy-
righted work. See Sony Corp, of America v. Universal City Studios, 
Inc., 464 U. S. 417 (1984) (100% of expression taken). I presume, there-
fore, that the Court considered the role of the expression “in the infringing 
work” only as indirect evidence of the qualitative valye of the expression 
taken in this case. If read this way, the point dovetails with the Court’s 
major argument that The Nation appropriated the most valuable sentences 
of the work.

24 See n. 23, supra.
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At least with respect to the six particular quotes of 
Mr. Ford’s observations and reflections about President 
Nixon, I agree with the Court’s conclusion that The Nation 
appropriated some literary form of substantial quality. I do 
not agree, however, that the substantiality of the expression 
taken was clearly excessive or inappropriate to The Nation’s 
news reporting purpose.

Had these quotations been used in the context of a critical 
book review of the Ford work, there is little question that 
such a use would be fair use within the meaning of § 107 of 
the Act. The amount and substantiality of the use—in both 
quantitative and qualitative terms—would have certainly 
been appropriate to the purpose of such a use. It is difficult 
to see how the use of these quoted words in a news report is 
less appropriate. The Court acknowledges as much: “[E]ven 
substantial quotations might qualify as a fair use in a review 
of a published work or a news account of a speech that had 
been delivered to the public.” See ante, at 564. With re-
spect to the motivation for the pardon and the insights into 
the psyche of the fallen President, for example, Mr. Ford’s 
reflections and perceptions are so laden with emotion and 
deeply personal value judgments that full understanding is 
immeasurably enhanced by reproducing a limited portion of 
Mr. Ford’s own words. The importance of the work, after 
all, lies not only in revelation of previously unknown fact but 
also in revelation of the thoughts, ideas, motivations, and 
fears of two Presidents at a critical moment in our national 
history. Thus, while the question is not easily resolved, it is 
difficult to say that the use of the six quotations was gratu-
itous in relation to the news reporting purpose.

Conceding that even substantial quotation is appropriate in 
a news report of a published work, the Court would seem to 
agree that this quotation was not clearly inappropriate in 
relation to The Nation’s news reporting purpose. For the 
Court, the determinative factor is again that the substan-
tiality of the use was inappropriate in relation to the pre-
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publication timing of that use. That is really an objection to 
the effect of this use on the market for the copyrighted work, 
and is properly evaluated as such.

The Effect on the Market. The Court correctly notes that 
the effect on the market “is undoubtedly the single most im-
portant element of fair use.” Ante, at 566, citing 3 Nimmer 
§13.05[A], at 13-76, and the Court properly focuses on 
whether The Nation’s use adversely affected Harper & Row’s 
serialization potential and not merely the market for sales 
of the Ford work itself. Ante, at 566-567. Unfortunately, 
the Court’s failure to distinguish between the use of informa-
tion and the appropriation of literary form badly skews its 
analysis of this factor.

For purposes of fair use analysis, the Court holds, it is 
sufficient that the entire article containing the quotes eroded 
the serialization market potential of Mr. Ford’s work. Ante, 
at 567. On the basis of Time’s cancellation of its serialization 
agreement, the Court finds that “[r]arely will a case of copy-
right infringement present such clear-cut evidence of actual 
damage.” Ibid. In essence, the Court finds that by using 
some quotes in a story about the Nixon pardon, The Nation 
“competed for a share of the market of prepublication ex-
cerpts” ante, at 568, because Time planned to excerpt from 
the chapters about the pardon.

The Nation’s publication indisputably precipitated Time’s 
eventual cancellation. But that does not mean that The 
Nation’s use of the 300 quoted words caused this injury to 
Harper & Row. Wholly apart from these quoted words, The 
Nation published significant information and ideas from the 
Ford manuscript. If it was this publication of information, 
and not the publication of the few quotations, that caused 
Time to abrogate its serialization agreement, then whatever 
the negative effect on the serialization market, that effect 
was the product of wholly legitimate activity.

The Court of Appeals specifically held that “the evidence 
does not support a finding that it was the very limited use of 
expression per se which led to Time’s decision not to print ex-
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cerpts.” 723 F. 2d, at 208. I fully agree with this holding. 
If The Nation competed with Time, the competition was not 
for a share of the market in excerpts of literary form but for a 
share of the market in the new information in the Ford work. 
That the information, and not the literary form, represents 
most of the real value of the work in this case is perhaps best 
revealed by the following provision in the contract between 
Harper & Row and Mr. Ford:

“Author acknowledges that the value of the rights 
granted to publisher hereunder would be substantially 
diminished by Author’s public discussion of the unique 
information not previously disclosed about Author’s 
career and personal life which will be included in the 
Work, and Author agrees that Author will endeavor not 
to disseminate any such information in any media, in-
cluding television, radio and newspaper and magazine 
interviews prior to the first publication of the work here-
under.” App. 484.

The contract thus makes clear that Harper & Row sought to 
benefit substantially from monopolizing the initial revelation 
of information known only to Ford.

Because The Nation was the first to convey the informa-
tion in this case, it did perhaps take from Harper & Row 
some of the value that publisher sought to garner for itself 
through the contractual arrangement with Ford and the 
license to Time. Harper & Row had every right to seek to 
monopolize revenue from that potential market through con-
tractual arrangements but it has no right to set up copyright 
as a shield from competition in that market because copyright 
does not protect information. The Nation had every right to 
seek to be the first to publish that information.25

25 The Court’s reliance on the principle that “an infringer who mingles 
infringing and noninfringing elements ‘must abide the consequences,”’ 
ante, at 567 (citation omitted), is misconceived. Once infringement of a 
§ 106 exclusive right has been shown, it is entirely appropriate to shift to 
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Balancing the Interests. Once the distinction between 
information and literary form is made clear, the statutorily 
prescribed process of weighing the four statutory fair use fac-
tors discussed above leads naturally to a conclusion that The 
Nation’s limited use of literary form was not an infringement. 
Both the purpose of the use and the nature of the copyrighted 
work strongly favor the fair use defense here. The Nation 
appropriated Mr. Ford’s expression for a purpose Congress 
expressly authorized in §107 and borrowed from a work 
whose nature justifies some appropriation to facilitate the 
spread of information. The factor that is perhaps least 
favorable to the claim of fair use is the amount and substan-
tiality of the expression used. Without question, a portion 
of the expression appropriated was among the most poignant 
in the Ford manuscript. But it is difficult to conclude that 
this taking was excessive in relation to the news reporting 
purpose. In any event, because the appropriation of literary 
form—as opposed to the use of information—was not shown 
to injure Harper & Row’s economic interest, any uncertainty 
with respect to the propriety of the amount of expression 
borrowed should be resolved in favor of a finding of fair use.26 
In light of the circumscribed scope of the quotation in The 
Nation’s article and the undoubted validity of the purpose

the infringer the burden of showing that the infringement did not cause all 
the damages shown. But the question in this case is whether this particu-
lar use infringed any § 106 rights. Harper & Row may have shown actual 
damage flowing from The Nation’s use of information, but they have not 
shown actual damage flowing from an infringement of a § 106 exclusive 
right.

26 Had The Nation sought to justify a more substantial appropriation of 
expression on a news reporting rationale, a different case might be pre-
sented. The substantiality of the taking would certainly dilute the claim 
of need to use the first author’s exact words to convey a particular thought 
or sentiment. Even if the claim of need were plausible, the equities would 
have to favor the copyright owner in order to prevent erosion of virtually 
all copyright protection for works of former public officials. In this case, 
however, the need is manifest and the integrity of copyright protection for 
the works of public officials is not threatened.
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motivating that quotation, I must conclude that the Court 
has simply adopted an exceedingly narrow view of fair use in 
order to impose liability for what was in essence a taking of 
unprotected information.

Ill
The Court’s exceedingly narrow approach to fair use per-

mits Harper & Row to monopolize information. This holding 
“effect[s] an important extension of property rights and a 
corresponding curtailment in the free use of knowledge and 
of ideas.” International News Service v. Associated Press, 
248 U. S., at 263 (Brandeis, J., dissenting). The Court has 
perhaps advanced the ability of the historian—or at least the 
public official who has recently left office—to capture the full 
economic value of information in his or her possession. But 
the Court does so only by risking the robust debate of public 
issues that is the “essence of self-government.” Garrison v. 
Louisiana, 379 U. S., at 74-75. The Nation was providing 
the grist for that robust debate. The Court imposes liability 
upon The Nation for no other reason than that The Nation 
succeeded in being the first to provide certain information to 
the public. I dissent.
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Respondent, upon pleading guilty in a Missouri state court to controlled 
substance offenses, was put on probation and given suspended prison 
sentences. Two months later, he was arrested for and subsequently 
charged with leaving the scene of an automobile accident, a felony. After 
a hearing, the judge who had sentenced respondent, finding that respond-
ent had violated his probation conditions by committing a felony, revoked 
probation and ordered execution of the previously imposed sentences. 
After unsuccessfully seeking postconviction relief in state court, respond-
ent filed a habeas corpus petition in Federal District Court, alleging that 
the state judge had violated due process requirements by revoking pro-
bation without considering alternatives to incarceration. The District 
Court agreed and ordered respondent released from custody. The Court 
of Appeals affirmed.

Held:
1. The Due Process Clause of the Fourteenth Amendment does not 

generally require a sentencing court to indicate that it has considered 
alternatives to incarceration before revoking probation. The proce-
dures for revocation of probation—written notice to the probationer of 
the claimed probation violations, disclosure of the evidence against him, 
an opportunity for the probationer to be heard in person and to present 
witnesses and documentary evidence, a neutral hearing body, a written 
statement by the factfinder as to the evidence relied on and the reasons 
for revoking probation, the right to cross-examine adverse witnesses 
unless the hearing body finds good cause for not allowing confrontation, 
and the right to assistance of counsel, Morrissey v. Brewer, 408 U. S. 
471; Gagnon v. Scarpelli, 411 U. S. 778—do not include an express 
statement by the factfinder that alternatives to incarceration were con-
sidered and rejected. The specified procedures adequately protect the 
probationer against revocation of probation in »a constitutionally unfair 
manner. Pp. 610-614.

2. The procedures required by the Due Process Clause were afforded 
in this case, even though the state judge did not explain on the record his 
consideration and rejection of alternatives to incarceration. The revoca-
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tion of probation did not violate due process simply because the offense 
of leaving the scene of an accident was unrelated to the offense for which 
respondent was previously convicted or because, after the revocation 
proceeding, the charges arising from the automobile accident were re-
duced to the misdemeanor of reckless and careless driving. Pp. 615-616.

735 F. 2d 319, reversed.

O’Con no r , J., delivered the opinion of the Court, in which all other 
Members joined, except Powe ll , J., who took no part in the consideration 
or decision of the case. Marsh all , J., filed a concurring opinion, in which 
Bre nn an , J., joined, post, p. 617.

John Ashcroft, former Attorney General of Missouri, ar-
gued the cause for petitioners. With him on the briefs were 
William L. Webster, Attorney General, and John M. Morris 
III and David C. Mason, Assistant Attorneys General.

Jordan B. Cherrick argued the cause and filed a brief for 
respondent. *

Justi ce  O’Connor  delivered the opinion of the Court.
In this case we consider whether the Due Process Clause of 

the Fourteenth Amendment generally requires a sentencing 
court to indicate that it has considered alternatives to incar-
ceration before revoking probation. After a hearing, a state 
judge found that respondent had violated his probation condi-
tions by committing a felony shortly after his original prison 
sentences were suspended. The judge revoked probation 
and ordered respondent to begin serving the previously im-

*A brief for the State of Indiana et al. as amici curiae urging reversal 
was filed by Linley E. Pearson, Attorney General of Indiana, and William 
E. Daily, Deputy Attorney General, and by the Attorneys General for 
their respective States as follows: Charles A. Graddick of Alabama, 
Norman Gorsuch of Alaska, Robert K. Corbin of Arizona, Duane Woodard 
of Colorado, Jim Smith of Florida, Neil Hartigan of Illinois, Robert T. 
Stephan of Kansas, William J. Guste, Jr., of Louisiana, Edwin Lloyd 
Pittman of Mississippi, Michael T. Greely of Montana, Stephen E. Merrill 
of New Hampshire, Irwin I. Kimmelman of New Jersey, Lacy H. Thorn-
burg of North Carolina, Brian McKay of Nevada, T. Travis Medlock of 
South Carolina, W. J. Michael Cody of Tennessee, Gerald L. B alites 
of Virginia, and Archie G. McLintock of Wyoming.
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posed sentences. Nearly six years later, the District Court 
for the Eastern District of Missouri held that respondent 
had been denied due process because the record of the revo-
cation hearing did not expressly indicate that the state judge 
had considered alternatives to imprisonment. The District 
Court granted a writ of habeas corpus and ordered respond-
ent unconditionally released from custody. 567 F. Supp. 
882 (1983). The Court of Appeals for the Eighth Circuit 
affirmed. 735 F. 2d 319 (1984). We granted certiorari, 
469 U. S. 1033 (1984), and we now reverse.

I
On November 15, 1976, respondent Nicholas Romano 

pleaded guilty in the Circuit Court of Laclede County, State 
of Missouri, to two counts of transferring and selling a 
controlled substance. The charges resulted from Romano’s 
attempt to trade 26 pounds of marihuana, which he had 
harvested, refined, and packaged, for what he thought was 
opium. App. 15,27-28,40. After the Missouri Department 
of Probation and Parole completed a presentence investiga-
tion, the trial judge held a sentencing hearing on April 13, 
1977. Romano’s attorney urged the court to order proba-
tion. He argued that the offenses had not involved any vic-
tim, that Romano had no previous felony convictions, and 
that, except for running a stop sign, he had not violated the 
law after his arrest on the controlled substance charges. 
Id., at 31-36. Both the Probation Department and the pros-
ecutor opposed probation. Id., at 33, 36-38. The trial 
judge nonetheless concluded that probation was appropriate 
because the underlying charges did not involve an offense 
against the person. Id., at 43.

The judge imposed concurrent sentences of 20 years on 
each count, suspended execution of the sentences, and placed 
Romano on probation for 5 years. Id., at 42-43, 47. The 
trial judge observed that Romano appeared to “have an uphill 
run on this probation,” id., at 43, given the presentence 
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report and the fact that his “past track record [was] not too 
good.” Ibid. The trial judge warned that if any of the 
conditions of probation were violated, he would revoke pro-
bation and order Romano imprisoned under the terms of 
the suspended sentence. Id., at 41, 44. Only two months 
after being placed on probation, Romano was arrested for 
leaving the scene of an automobile accident. In an informa-
tion issued on July 15, 1977, he was charged with violating 
Mo. Rev. Stat. §§564.450, 564.460 (1959), replaced by Mo. 
Rev. Stat. §§577.010, 577.060 (1978), a felony punishable 
by up to five years’ imprisonment. The information alleged 
that Romano had struck and seriously injured a pedestrian 
with his automobile and, knowing that such injury had oc-
curred, “unlawfully and feloniously” left the scene without 
stopping or reporting the accident. 1 Record 50.

On July 18, 1977, the judge who had sentenced Romano on 
the controlled substance charges held a probation revocation 
hearing. Several witnesses gave testimony indicating that 
Romano had run over a pedestrian in front of a tavern and 
then had driven away. Romano offered no explanation of his 
involvement in the accident. Instead, his counsel challenged 
the credibility of the witnesses, argued that the evidence did 
not justify a finding that Romano had violated his probation 
conditions, and requested the court to continue the defend-
ant’s probation. App. 99-102. Neither Romano nor his two 
lawyers otherwise proposed or requested alternatives to in-
carceration. The judge found that Romano had violated his 
probation conditions by leaving the scene of an accident, 
revoked probation, and ordered execution of the previously 
imposed sentence. Id., at 103. Although the judge pre-
pared a memorandum of his findings, id., at 107-110, he did 
not expressly indicate that he had considered alternatives to 
revoking probation. On October 12, 1977, the State filed an 
amended information reducing the charges arising from the 
automobile accident to the misdemeanor of reckless and care-
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less driving. 1 Record 52. Romano was convicted on the 
reduced charges and ordered to pay a $100 fine. Id., at 53.

Romano was incarcerated in state prison following the 
revocation of his probation. After unsuccessfully seeking 
postconviction relief in state court, he filed a petition for a 
writ of habeas corpus in Federal District Court. The habeas 
petition, filed in November 1982, alleged that the state judge 
had violated the requirements of due process by revoking 
respondent’s probation without considering alternatives to 
incarceration. The District Court agreed, and held that 
under the circumstances “alternatives to incarceration should 
have been considered, on the record, and if [the trial judge] 
decided still to send Romano to jail, he should have given the 
reasons why the alternatives were inappropriate.” 567 F. 
Supp., at 886. Because Romano had been imprisoned for 
more than five years and had been paroled after he filed his 
federal habeas petition, the District Court concluded that the 
proper relief was to order him released from the custody of 
the Missouri Department of Probation and Parole. Id., at 
887. The Court of Appeals agreed that due process required 
the trial judge to consider alternatives to incarceration in the 
probation revocation proceeding and to indicate on the record 
that he had done so. See 735 F. 2d, at 322, 323.

II
The Due Process Clause of the Fourteenth Amendment im-

poses procedural and substantive limits on the revocation 
of the conditional liberty created by probation. Bearden n . 
Georgia, 461 U. S. 660, 666, and n. 7 (1983). Both types 
of limits are implicated in this case. The opinions of the 
District Court and the Court of Appeals not only require con-
sideration of alternatives to incarceration before probation 
is revoked, which is properly characterized as a substantive 
limitation, but also impose a procedural requirement that the 
sentencing court explain its reasons for rejecting such alter-
natives. These requirements, the courts below held, follow 
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from Morrissey v. Brewer, 408 U. S. 471 (1972), and Gagnon 
v. Scarpelli, 411 U. S. 778 (1973). We disagree. Nothing 
in these decisions requires a sentencing court to state explic-
itly why it has rejected alternatives to incarceration. More-
over, although Morrissey and Gagnon outline the minimum 
procedural safeguards required by due process, neither deci-
sion purports to restrict the substantive grounds for revoking 
probation or parole. Bearden v. Georgia recognized sub-
stantive limits on the automatic revocation of probation 
where an indigent defendant is unable to pay a fine or restitu-
tion. We have no occasion in the present case, however, to 
decide whether concerns for fundamental fairness prohibit 
the automatic revocation of probation in any other context.

A
In identifying the procedural requirements of due process, 

we have observed that the decision to revoke probation typi-
cally involves two distinct components: (1) a retrospective 
factual question whether the probationer has violated a con-
dition of probation; and (2) a discretionary determination 
by the sentencing authority whether violation of a condition 
warrants revocation of probation. See Gagnon, supra, at 
784; cf. Morrissey, supra, at 479-480 (parole revocation). 
Probationers have an obvious interest in retaining their con-
ditional liberty, and the State also has an interest in assuring 
that revocation proceedings are based on accurate findings 
of fact and, where appropriate, the informed exercise of 
discretion. Gagnon, supra, at 785. Our previous cases 
have sought to accommodate these interests while avoiding 
the imposition of rigid requirements that would threaten the 
informal nature of probation revocation proceedings or inter-
fere with exercise of discretion by the sentencing authority.

Gagnon concluded that the procedures outlined in Morris-
sey for parole revocation should also apply to probation pro-
ceedings. 411 U. S., at 782. Thus the final revocation of 
probation must be preceded by a hearing, although the fact-
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finding body need not be composed of judges or lawyers. 
The probationer is entitled to written notice of the claimed 
violations of his probation; disclosure of the evidence against 
him; an opportunity to be heard in person and to present wit-
nesses and documentary evidence; a neutral hearing body; 
and a written statement by the factfinder as to the evidence 
relied on and the reasons for revoking probation. Id., at 
786. The probationer is also entitled to cross-examine ad-
verse witnesses, unless the hearing body specifically finds 
good cause for not allowing confrontation. Finally, the pro-
bationer has a right to the assistance of counsel in some cir-
cumstances. Id., at 790. One point relevant to the present 
case is immediately evident from a review of the minimum 
procedures set forth in some detail in Gagnon and Morrissey: 
the specified procedures do not include an express statement 
by the factfinder that alternatives to incarceration were con-
sidered and rejected.

Neither Gagnon nor Morrissey considered a revocation 
proceeding in which the factfinder was required by law to 
order incarceration upon finding that the defendant had vio-
lated a condition of probation or parole. Instead, those cases 
involved administrative proceedings in which revocation was 
at the discretion of the relevant decisionmaker. See Morris-
sey, 408 U. S., at 475; id., at 492-493 (Douglas, J., dissenting 
in part); Wis. Stat. Ann. §57.03 (1957) (statute involved in 
Gagnon). Thus, the Court’s discussion of the importance of 
the informed exercise of discretion did not amount to a hold-
ing that the factfinder in a revocation proceeding must, as 
a matter of due process, be granted discretion to continue 
probation or parole. Where such discretion exists, however, 
the parolee or probationer is entitled to an opportunity to 
show not only that he did not violate the conditions, but 
also that there was a justifiable excuse for any violation or 
that revocation is not the appropriate disposition. Gagnon, 
supra, at 789; Morrissey, supra, at 488. This Court has not 
held that a defendant who is afforded these opportunities is 
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also entitled to an explicit statement by the factfinder ex-
plaining why alternatives to incarceration were not selected.

We do not question the desirability of considering possible 
alternatives to imprisonment before probation is revoked. 
See, e. g., ABA Standards for Criminal Justice 18-7.3, and 
Commentary (2d ed. 1980); National Advisory Commission 
on Criminal Justice Standards and Goals, Corrections, Stand-
ard 5.4, p. 158 (1973). Nonetheless, incarceration for viola-
tion of a probation condition is not constitutionally limited to 
circumstances where that sanction represents the only means 
of promoting the State’s interest in punishment and deter-
rence. The decision to revoke probation is generally predic-
tive and subjective in nature, Gagnon, 411 U. S., at 787, and 
the fairness guaranteed by due process does not require a 
reviewing court to second-guess the factfinder’s discretion-
ary decision as to the appropriate sanction. Accordingly, 
our precedents have sought to preserve the flexible, informal 
nature of the revocation hearing, which does not require the 
full panoply of procedural safeguards associated with a crimi-
nal trial. Id., at 787-790; Morrissey, supra, at 489-490. 
We believe that a general requirement that the factfinder 
elaborate upon the reasons for a course not taken would un-
duly burden the revocation proceeding without significantly 
advancing the interests of the probationer. Cf. Greenholtz 
v. Nebraska Penal Inmates, 442 U. S. 1, 13-16 (1979) (dis-
cussing procedures where parole release decision implicated 
liberty interest).

The procedures already afforded by Gagnon and Morrissey 
protect the defendant against revocation of probation in a 
constitutionally unfair manner. As we observed in another 
context in Harris v. Rivera, 454 U. S. 339, 344-345, n. 11 
(1981) (per curiam), “when other procedural safeguards have 
minimized the risk of unfairness, there is a diminished justifi-
cation for requiring a judge to explain his rulings.” The 
written statement required by Gagnon and Morrissey helps 
to insure accurate factfinding with respect to any alleged 
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violation and provides an adequate basis for review to deter-
mine if the decision rests on permissible grounds supported 
by the evidence. Cf. Douglas v. Buder, 412 U. S. 430 (1973) 
(per curiam) (revocation invalid under Due Process Clause 
where there was no evidentiary support for finding that pro-
bation conditions were violated). Moreover, where the fact-
finder has discretion to continue probation, the procedures 
required by Gagnon and Morrissey assure the probationer an 
opportunity to present mitigating evidence and to argue that 
alternatives to imprisonment are appropriate. That oppor-
tunity, combined with the requirement that the factfinder 
state the reason for its decision and the evidence relied upon, 
accommodates the interests involved in a manner that satis-
fies procedural due process.

B
The Court’s decision in Bearden v. Georgia recognized that 

in certain circumstances, fundamental fairness requires con-
sideration of alternatives to incarceration prior to the revo-
cation of probation. Where a fine or restitution is imposed 
as a condition of probation, and “the probationer has made 
all reasonable efforts to pay . . . yet cannot do so through 
no fault of his own, it is fundamentally unfair to revoke pro-
bation automatically without considering whether adequate 
alternative methods of punishing the defendant are available.” 
461 U. S., at 668-669 (footnote omitted). This conclusion did 
not rest on the view that Gagnon and Morrissey generally 
compel consideration of alternatives to incarceration in proba-
tion revocation proceedings. Indeed, by indicating that such 
consideration is required only if the defendant has violated 
a condition of probation through no fault of his own, Bearden 
suggests the absence of a more general requirement. See 
461 U. S., at 672. Bearden acknowledged this Court’s sensi-
tivity to the treatment of indigents in our criminal justice 
system and, after considering the penological interests of the 
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State, concluded that “depriv[ing] the probationer of his con-
ditional freedom simply because, through no fault of his own, 
he cannot pay the fine” would be “contrary to the funda-
mental fairness required by the Fourteenth Amendment.” 
Id., at 673 (footnote omitted).

We need not decide today whether concerns for funda-
mental fairness would preclude the automatic revocation 
of probation in circumstances other than those involved in 
Bearden. The state judge was not required by Missouri law 
to order incarceration upon finding that Romano had violated 
a condition of his probation. The statute in effect at the time 
declared that the court “may in its discretion” revoke proba-
tion and order the commencement of a previously imposed 
sentence in response to a violation of probation conditions. 
Mo. Rev. Stat. §549.101.1 (Supp. 1965), repealed and re-
placed by Mo. Rev. Stat. §559.036 (1978). But the statute 
also expressly provided that “[tjhe court may in its discre-
tion order the continuance of the probation . . . upon such 
conditions as the court may prescribe.” Mo. Rev. Stat. 
§549.101.1 (Supp. 1965). Under Missouri law, the deter-
mination to revoke probation was at the discretion of the trial 
judge, who was obligated to make independent findings and 
conclusions apart from any recommendation of the probation 
officer. Moore v. Stamps, 507 S. W. 2d 939, 948-949 (Mo. 
App. 1974) (en banc). We must presume that the state 
judge followed Missouri law and, without expressly so declar-
ing, recognized his discretionary power to either revoke or 
continue probation. Cf. Townsend v. Sain, 372 U. S. 293, 
314-315 (1963).

Ill
The decision to revoke Romano’s probation satisfied the 

requirements of due process. In conformance with Gagnon 
and Morrissey, the State afforded respondent a final revoca-
tion hearing. The courts below concluded, and we agree, 
that there was sufficient evidence to support the state court’s 
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finding that Romano had violated the conditions of his proba-
tion. 735 F. 2d, at 321; 567 F. Supp., at 885. The memo-
randum prepared by the sentencing court and the transcript 
of the hearing provided the necessary written statement 
explaining the evidence relied upon and the reason for the 
decision to revoke probation. Romano does not dispute that 
he had a full opportunity to present mitigating factors to the 
sentencing judge and to propose alternatives to incarcera-
tion. The procedures required by the Due Process Clause 
of the Fourteenth Amendment were afforded in this case, 
even though the state judge did not explain on the record his 
consideration and rejection of alternatives to incarceration.

As a substantive ground for challenging the action of the 
state court, Romano argues that because the offense of leav-
ing the scene of an accident was unrelated to his prior convic-
tion for the controlled substance offenses, revocation of his 
probation was arbitrary and contrary to due process. This 
argument also lacks merit. The revocation of probation did 
not rest on a relatively innocuous violation of the terms and 
conditions of probation, but instead resulted from a finding 
that Romano had committed a felony involving injury to an-
other person only two months after receiving his suspended 
sentence. The Fourteenth Amendment assuredly does not 
bar a State from revoking probation merely because the new 
offense is unrelated to the original offense. Nor is our con-
clusion in this regard affected by the fact that after the revo-
cation proceeding, the charges arising from the automobile 
accident were reduced to reckless and careless driving.

Given our disposition of the merits, we need not address 
the propriety of the relief ordered by the District Court 
and affirmed by the Court of Appeals. The judgment of the 
Court of Appeals is reversed.

It is so ordered.
Justi ce  Powell  took no part in the consideration or 

decision of this case.
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Justic e  Marsh all , with whom Justi ce  Brenn an  joins, 
concurring.

I
I agree that revocation of probation need not be accompa-

nied by an express demonstration on the record that alterna-
tives to revocation were considered and found wanting before 
the decision to revoke was made.1 Because I have argued on 
several occasions that written explanations for particular de-
cisions are constitutionally required,1 2 I write separately to 
explain my view as to why such explanations are not required 
in this setting.

The Court has not attempted any systematic explanation of 
when due process requires contemporaneous reasons to be 
given for final decisions, or for steps in the decisionmaking 
process, that affect protected liberty or property interests. 
The Court has stated that the occasions when due process 
requires an explanation of the reasons for a decision “are the 
exception rather than the rule.” Harris v. Rivera, 454 U. S. 
339, 344 (1981) (per curiam). At the same time, we have 
recognized several occasions in which such reasons must be 
provided, such as when public welfare benefits are termi-
nated,3 parole4 or probation5 is revoked, good-time credits 

1 Respondent did not propose at the revocation hearing any specific alter-
natives to revocation and there is therefore no need to address a situation 
in which the probationer specifically proposes such alternatives. See ante, 
at 609.

2Ponte v. Real, ante, at 508-513 (Marsh all , J., dissenting); Greenholtz 
v. Nebraska Penal Inmates, 442 U. S. 1, 40 (1979) (Mar sha ll , J., dis-
senting); see also Hewitt v. Helms, 459 U. S. 460, 479 (1983) (Ste ve ns , J., 
dissenting in part); Connecticut Bd. of Pardons v. Dumschat, 452 U. S. 
458, 468 (1981) (Ste ve ns , J., dissenting); cf. Dorszynski n . United States, 
418 U. S. 424, 445 (1974) (Mar sha ll , J., concurring in judgment) (statu-
tory interpretation).

3 Goldberg v. Kelly, 397 U. S. 254, 271 (1970).
* Morrissey v. Brewer, 408 U. S. 471, 489 (1972).
6 Gagnon v. Scarpelli, 411 U. S. 778 (1973).
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are taken away from prison inmates,6 or inmates are trans-
ferred to mental institutions.7 This requirement is not lim-
ited to explanations for substantive decisions on the merits, 
for record explanations must also be provided at stages of the 
hearing that are integral to assuring fair and accurate deter-
minations on the merits. For example, counsel cannot be 
denied at parole or probation revocation hearings without a 
record explanation.8 Similarly, the right of an inmate to 
present witnesses and to confront and cross-examine adverse 
witnesses at hearings involving transfers to mental institu-
tions may be limited only when supported by record findings 
of good cause.9

In my view, the theme unifying these cases is that whether 
due process requires written reasons for a decision, or for 
a particular step in the decisionmaking process, is, like all 
due process questions, to be analyzed under the three-factor 
standard set forth in Mathews v. Eldridge, 424 U. S. 319 
(1976). When written reasons would contribute significantly 
to the “fairness and reliability” of the process by which an 
individual is deprived of liberty or property, id., at 343, rea-
sons must be given in this form unless the balance between 
the individual interest affected and the burden to the govern-
ment tilts against the individual. Id., at 335.10 Whether 

6 Wolff v. McDonnell, 418 U. S. 539, 563 (1974).
7 Vitek v. Jones, 445 U. S. 480 (1980).
8 Gagnon, supra, at 791.
9 Vitek, supra, at 494-495 (requiring “a finding, not arbitrarily made, of 

good cause”).
“When judicial review is one of the elements relied on to assure that 

the process as a whole is reliable, written reasons may be required to 
enable that review to fulfill its role effectively. Cf. Wolff, supra, at 565 
(“[T]he provision for a written record helps to insure that administrators, 
faced with possible scrutiny by state officials and the public, and perhaps 
even the courts, where fundamental constitutional rights may have been 
abridged, will act fairly”); Ponte v. Real, ante, at 508-513, (Marsh all , J., 
dissenting) (written explanation required when necessary, inter alia, to 
facilitate meaningful judicial review); Hewitt, supra, at 495 (Stev ens , J., 
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written reasons would make such a contribution in any par-
ticular case depends on a variety of factors, including the 
nature of the decisionmaking tribunal,11 the extent to which 
other procedural protections already assure adequately the 
fairness and accuracy of the proceedings,11 12 and the nature of 
the question being decided.13

Applying these principles here, I believe a factfinder need 
not on the record run through the litany of alternatives avail-
able before choosing incarceration. Most important, Gagnon 
already requires a written statement of the evidence relied 
on and the reasons for concluding that revocation of proba-
tion is warranted.14 That explanation will allow courts to 
determine whether revocation is substantively valid, or fun-
damentally unfair, even in the absence of record consideration 
of alternatives to revocation.15

In addition, probation revocation bodies, be they judges or 
boards, are familiar enough with the possibility of alternatives 
to incarceration that such a requirement is not necessary to 
call their attention to the standards governing exercise of 

dissenting) (“A written statement of reasons would facilitate administrative 
and judicial review . . .”).

11 See, e. g., Hewitt, supra, at 493 (Ste ve ns , J., dissenting); Greenholtz, 
supra, at 40 (Mar sha ll , J., dissenting in part); Connecticut Bd. of Par-
dons, supra, at 472 (Ste ve ns , J., dissenting).

12 See, e. g., Harris v. Rivera, 454 U. S. 339, 344-345, n. 11 (1981) 
(per curiam); Connecticut Bd. of Pardons, supra, at 472 (Ste ve ns , J., 
dissenting).

13See, e. g., Dorszynski, supra, at 457-459 (Mar sha ll , J., concurring 
in judgment) (written reasons required when sentencing judge commanded 
by statute to give priority to particular factors in sentencing).

14 Gagnon incorporates for probation the due process requirements for 
parole revocation laid out in Morrissey, supra, which include “a written 
statement by the factfinders as to the evidence relied on and reasons for 
revoking parole.” 408 U. S., at 489.

15 Cf. Ponte, ante, at 508-513 (Mar sha ll , J., dissenting) (written reasons 
required when necessary to assure meaningful judicial review); Hewitt, 459 
U. S., at 495 (Ste ve ns , J., dissenting) (same).
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their discretion.16 Indeed, the only constitutional limitation 
on this discretion is that revocation be a rational response 
to the violation; revocation need not be the only available 
response to be permissible. See Part II. The breadth of 
this discretion significantly attenuates the value that written 
consideration of alternatives might otherwise play. Finally, 
a requirement that sentencers go through on the record an 
almost limitless variety of options other than revocation 
would signficantly burden revocation hearings, for given the 
number of options available a statement of reasons reject-
ing each of them would amount to a lengthy document. On 
balance, then, due process does not require written reasons 
for rejecting nonincarceration alternatives to revocation.

II
That written reasons are not required for rejection of alter-

natives to revocation does not suggest that the Constitution 
allows probation to be revoked for any reason at all or for 
any probation violation. On the contrary, under Bearden v. 
Georgia, 461 U. S. 660 (1983), as I read it, the decision to 
revoke probation must be based on a probation violation that 
logically undermines the State’s initial determination that 
probation is the appropriate punishment for the particular 
defendant. Bearden held that probation cannot be revoked 
for failure to pay a fine and restitution, in the absence of a 
finding that the probationer has not made bona fide efforts to 
pay or that adequate alternative forms of punishment do not 
exist. If a probationer cannot pay because he is poor, rather 
than because he has not tried to pay, his failure to make res-
titution or pay a fine signifies nothing about his continued 
rehabilitative prospects and cannot form the basis of a valid 
revocation decision. Revocation under these circumstances, 
the Court said, would be “fundamentally unfair.” Id., at 
666, and n. 7, 673.

16 Cf. n. 13, supra.
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Although Bearden dealt with only one basis for revoca-
tion—failure to pay a fine and restitution—Bearden’s holding 
can be understood only in light of more general principles 
about the nature of probation and the valid bases for revoca-
tion. First, the State has wide latitude in deciding whether 
its penological interests will best be served by imprisonment, 
a fine, probation, or some other alternative. But in choosing 
probation, the State expresses a conclusion that its interests 
will be met by allowing an individual the freedom to prove 
that he can rehabilitate himself and live according to the 
norms required by life in a community. Bearden then recog-
nizes that, once this decision is made, both the State and the 
probationer have an interest in assuring that the probationer 
is not deprived of this opportunity without reason. See also 
Morrissey v. Brewer, 408 U. S. 471, 484 (1972). To the pro-
bationer, who is integrating himself into a community, it is 
fundamentally unfair to be promised freedom for turning 
square corners with the State but to have the State retract 
that promise when nothing he has done legitimately warrants 
such an about-face.17 Similarly, it is irrational for the State 
to conclude that its interests are best served by probation, 
but then to conclude, in the absence of valid cause tracing to 
the probationer’s conduct, that imprisonment is warranted.

Thus, while the State can define the rules of punishment 
initially, choosing probation or imprisonment, the State can-

17 This principle underlies Douglas v. Buder, 412 U. S. 430 (1973) (per 
curiam), where a probationer had been probated on the condition, inter 
alia, that he report to his probation officer “all arrests” for any reason 
and without delay. Although he was involved in a traffic accident and was 
cited for driving too fast, Douglas did not report either the incident or 
the citation for 11 days. His probation was revoked. We reversed, one 
prong of our holding being that defining these occurrences as an arrest 
would constitute so unforeseeable and surprising an interpretation of the 
special probation condition as to violate due process. See Bouie v. City of 
Columbia, 378 U. S. 347 (1964).



622 OCTOBER TERM, 1984

Marsh all , J., concurring 471 U. S.

not change the rules in the middle of the game.18 See Wood 
v. Georgia, 450 U. S. 261, 286-287 (1981) (Whi te , J., dis-
senting). A probation violation must therefore be such as 
to make it logical for the State to conclude that its initial 
decision to choose probation rather than imprisonment should 
now be abandoned.

This principle establishes substantive limitations on proba-
tion revocation decisions beyond which revocation is funda-
mentally unfair. Although these limits are not stringent, it 
is important to note their existence. For example, a minor 
traffic violation, or other technical probation violation, may 
well not rationally justify a conclusion that the probationer is 
no longer a good rehabilitative risk.19 Similarly, certain pro-
bation violations that might justify revocation if committed 
early in the probation term might not justify revocation if the 
probationer has completed cleanly 14 years, for example, of a 

18 This norm of regularity in governmental conduct informs numerous 
doctrines. See, e. g., United States ex rel. Accardi v. Shaughnessy, 347 
U. S. 260 (1954) (Government bound by its own regulations); Vitek v. 
Jones, 445 U. S., at 489 (due process interest created by “ ‘objective expec-
tation, firmly fixed in state law and official Penal Complex practice’”); 
Connecticut Bd. of Pardons v. Bums chat, 452 U. S., at 467 (Bre nn an , J., 
concurring) (liberty interests arise from “statute, regulation, adminis-
trative practice, contractual arrangement or other mutual understanding 
[that establish] that particularized standards or criteria guide the State’s 
decisionmakers”); Motor Vehicle Manufacturers Assn. v. State Farm Mu-
tual Autombile Insurance Co., 463 U. S. 29, 42 (1983) (reasoned explana-
tion required for agency revocation of validly promulgated rule); Atchison, 
T.&S.F.R. Co. v. Wichita Bd. of Trade, 412 U. S. 800, 807-808 (1973) 
(“There is, then, at least a presumption that [previously chosen] policies 
will be carried out best if the settled rule is adhered to”).

19 See generally Prellwitz v. Berg, 578 F. 2d 190, 193, n. 3 (CA7 1978) 
(“[T]he due process clause may require more than just proving a breach 
of a condition of supervision to justify revoking probation; a subjective 
determination of whether the violation warrants revocation is also contem-
plated”); United States v. Reed, 573 F. 2d 1020, 1024 (CA8 1978) (“The 
decision to revoke probation should not merely be a reflexive reaction to 
an accumulation of technical violations of the conditions imposed upon the 
offender”).
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15-year term.20 No doubt a violation may stir certain biases 
in judges who believe they have “taken a chance” on a pro-
bationer or in probation officers who feel personally at fault, 
but those biases do not authorize revocations that are solely 
vindictive or reflexive. Instead, given the nature of the lib-
erty interest at stake, revocation must reflect a “considered 
judgment” that probation is no longer appropriate to satisfy 
the State’s legitimate penological interests. Williams v. 
Illinois, 399 U. S. 235, 265 (1970) (Harlan, J., concurring 
in result).

To some extent, the rationality of the decision to revoke 
must be evaluated in light of alternative measures available 
for responding to the violation. One reason it was arbitrary 
in Bearden to revoke probation for blameless failure to pay a 
fine was that the State’s interest could be “served fully by 
alternative means.” 461 U. S., at 672.21 The Court noted 

20 See, e. g., Cottle v. Wainwright, 493 F. 2d 397 (CA5 1974) (describing 
revocation and imposition of 7-year sentence for two incidents of alleged 
public drunkenness occurring 2 months before end of 7-year parole term).

21 That a violation is “willful” in the sense that the probationer had notice 
of the condition violated and could have adhered to it does not automati-
cally make revocation constitutional. Probation typically is conditioned on 
a general obligation to obey all state and local laws, but all citizens live 
under similar obligations. Nonetheless, we recognize some violations of 
the law as minor, such as certain traffic offenses. Such violations should 
be treated as no more major when committed by a probationer; they do 
not generally justify revocation. That remains true notwithstanding the 
State’s inclusion of a probation condition generally requiring conformity to 
all state laws. The minimum requirements of fair process, both substan-
tively and procedurally, are defined by the Due Process Clause, not by 
state law. See Cleveland Bd. of Education v. Loudermill, 470 U. S. 532 
(1985). Statutes authorizing revocation “for any cause” deemed sufficient 
by the court may, as applied to particular cases, violate these principles. 
See, e. g., Va. Code § 19.2-306 (1983).

It may be that violation of any special condition of probation, as opposed 
to violation of the general obligation to obey all laws, would justify revoca-
tion if the probationer has advance notice of this possibility. If a proba-
tioner is given a short list of reasonable commands he is obligated to follow, 
willful refusal to abide by these specific conditions may indicate that the
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that the time for making payments could be extended, the 
fine reduced, or the probationer ordered to perform some 
form of labor or public service in lieu of the fine. Ibid. The 
State need not establish that revocation is the only means of 
realizing its penological interests once a probation violation 
has been committed, but alternative sanctions available to 
the State surely are a relevant consideration in evaluating 
whether revocation is logically related to the nature of the 
underlying violation.

The “touchstone of due process is protection of the indi-
vidual against arbitrary action of government.” Wolff v. 
McDonnell, 418 U. S. 539, 558 (1974). Probationers, pos-
sessed of the conditional liberty interest created by proba-
tion, are protected by this standard, and the decision to 
revoke probation must therefore be rationally justifiable 
in light of alternative sanctions available and the nature of 
the underlying violation. This is not a demanding standard 
given the breadth of reasons that can justify revocation, but 
it does impose substantive outer boundaries on revocation 
decisions.

Ill
There can be no doubt that the revocation decision here 

could have been based on a rational conclusion that respond-
ent’s probation violation demonstrated his unsuitability for 
continued probation. The probation judge found that re-
spondent had committed the felony of leaving the scene of an 
accident, an accident in which an individual had been struck.* 22 
Although unrelated to the drug offenses for which respond-
ent was initially sentenced, this violation demonstrates not 
only that Romano was a reckless driver, but also that he

probationer is simply incapable of complying with authority. Such a con-
clusion would justify revocation. A similar conclusion might logically fol-
low from minor violations of a general-obligation clause if those violations 
are repeated or flagrant.

22 This finding of historical fact is subject to the rule of Sumner v. Mata, 
455 U. S. 591 (1982).
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either had some reason for seeking to cover up that fact or 
that he refuses to accept responsibility for his actions. The 
probation judge might have chosen some option other than 
revocation, but surely it was not irrational or illogical to con-
clude that Romano was no longer a good rehabilitative risk. 
Nor was the probation judge required to go through alterna-
tives to revocation seriatim in the record. I therefore join 
the Court’s opinion.



626 OCTOBER TERM, 1984

Syllabus 471 U. S.

ZAUDERER v. OFFICE OF DISCIPLINARY COUNSEL 
OF THE SUPREME COURT OF OHIO

APPEAL FROM THE SUPREME COURT OF OHIO

No. 83-2166. Argued January 7, 1985—Decided May 28, 1985

Appellant, an attorney practicing law in Ohio, ran a newspaper adver-
tisement advising readers that his firm would represent defendants in 
drunken driving cases and that his clients’ “full legal fee [would be] 
refunded if [they were] convicted of DRUNK DRIVING.” Later, ap-
pellant ran another newspaper advertisement publicizing his willingness 
to represent women who had suffered injuries resulting from their use of 
a contraceptive known as the Daikon Shield Intrauterine Device. The 
advertisement featured a line drawing of the device and stated that the 
Daikon Shield had generated a large amount of lawsuits; that appellant 
was currently handling such lawsuits and was willing to represent other 
women asserting similar claims; that readers should not assume that 
their claims were time-barred; that cases were handled on a contingent-
fee basis; and that “[i]f there is no recovery, no legal fees are owed by 
our clients.” This advertisement attracted 106 clients. Appellee Office 
of Disciplinary Counsel of the Supreme Court of Ohio filed a complaint 
charging that appellant’s advertisements violated a number of Discipli-
nary Rules of the Ohio Code of Professional Responsibility. The com-
plaint alleged that the drunken driving advertisement was deceptive 
because it purported to propose a transaction that would violate a rule 
prohibiting contingent-fee representation in criminal cases, and that the 
Daikon Shield advertisement violated rules prohibiting the use of illus-
trations in advertisements and the soliciting of legal employment. The 
complaint also alleged that the Daikon Shield advertisement violated a 
rule prohibiting false or deceptive statements because it failed to inform 
clients that they would be liable for costs (as opposed to legal fees) even 
if their claims were unsuccessful. Rejecting appellant’s contentions that 
the Ohio rules restricting the content of advertising by attorneys were 
unconstitutional, the Board of Commissioners on Grievances and Disci-
pline of the Ohio Supreme Court concluded that the advertisements vio-
lated a number of the rules and recommended disciplinary action. With 
respect to the drunken driving advertisement, the Board, differing from 
the theory advanced in appellee’s complaint, found that the advertise-
ment’s failure to mention the common practice of plea bargaining might 
be deceptive to potential clients who would be unaware of the possibility 
that they would both be found guilty of a lesser offense and be liable for
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attorney’s fees because they had not been convicted of drunken driving. 
The Ohio Supreme Court ultimately adopted the Board’s findings and 
issued a public reprimand.

Held: The reprimand is sustainable to the extent that it is based on 
appellant’s advertisement involving his terms of representation in 
drunken driving cases and on the omission of information regarding his 
contingent-fee arrangements in his Daikon Shield advertisement. But 
insofar as the reprimand is based on appellant’s use of an illustration in 
his advertisement and his offer of legal advice, the reprimand violated 
his First Amendment rights. Pp. 637-656.

(a) The speech at issue is “commercial speech” entitled to First 
Amendment protection. Commercial speech that is not false or decep-
tive and does not concern unlawful activities may be restricted only in 
the service of a substantial governmental interest, and only through 
means that directly advance that interest. Pp. 637-638.

(b) The reprimand cannot be sustained on the ground that the Daikon 
Shield advertisement violated rules against soliciting or accepting legal 
employment through advertisements containing information or advice 
regarding a specific legal problem. The advertisement’s statements 
concerning the Daikon Shield were neither false nor deceptive, and the 
governmental interests that were found to be sufficient to justify a ban 
on in-person solicitation of legal business in Ohralik n . Ohio State Bar 
Assn., 436 U. S. 447, are not present here. Nor can a prohibition on the 
use of legal advice and information in attorney advertising be sustained 
on the ground that a prophylactic rule is needed to ensure that attor-
neys, in an effort to secure legal business for themselves, do not use false 
or misleading advertising to stir up meritless litigation. And the con-
tention that a prophylactic rule is necessary because the regulatory 
problems in distinguishing deceptive and nondeceptive legal advertising 
are different in kind from the problems presented by the advertising of 
other types of goods and services is unpersuasive. Pp. 639-647.

(c) Ohio’s ban on the use of illustrations in attorney advertisements 
cannot stand. Because the illustration in appellant’s Daikon Shield 
advertisement was an accurate representation, the burden is on the 
State to present a substantial governmental interest justifying the re-
striction as applied to appellant and to demonstrate that the restriction 
vindicates that interest through the least restrictive available means. 
The State’s interest in preserving the dignity of the legal profession is 
insufficient to justify the ban on all use of illustrations in advertising. 
Nor can the rule be sustained on unsupported assertions that the use of 
illustrations in attorney advertising creates unacceptable risks that the 
public will be misled, manipulated, or confused; or that, because illustra-
tions may produce their effects by operating on a subconscious level, it 
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would be difficult for the State to point to any particular illustration and 
prove that it is misleading or manipulative. Pp. 647-649.

(d) The Ohio Supreme Court’s decision to discipline appellant for his 
failure to include in the Daikon Shield advertisement the information 
that clients might be liable for litigation costs even if their lawsuits were 
unsuccessful does not violate the First Amendment. Because the exten-
sion of First Amendment protection to commercial speech is justified 
principally by the value to consumers of the information such speech 
provides, appellant’s constitutionally protected interest in not providing 
any particular factual information in his advertising is minimal. An 
advertiser’s rights are adequately protected as long as disclosure re-
quirements are reasonably related to the State’s interest in preventing 
deception of consumers. The State’s position that it is deceptive to 
employ advertising that refers to contingent-fee arrangements without 
mentioning the client’s liability for costs is reasonable enough to support 
the disclosure requirement. Pp. 650-653.

(e) The constitutional guarantee of due process was not violated by 
the discrepancy between the theory relied on by both the Ohio Supreme 
Court and its Board of Commissioners as to how the drunken driving 
advertisement was deceptive and the theory asserted by appellee in its 
complaint. Under Ohio law, bar discipline is the Ohio Supreme Court’s 
responsibility, and the Ohio rules provide ample opportunity for re-
sponse to the Board’s recommendations to the court that put appellant 
on notice of the charges he had to answer to the court’s satisfaction. 
Such notice and opportunity to respond satisfy the demands of due proc-
ess. Pp. 654-655.

10 Ohio St. 3d 44, 461 N. E. 2d 883, affirmed in part and reversed in part.

Whi te , J., delivered the opinion of the Court, in which Bla ck mun  and 
Stev ens , JJ., joined; in Parts I, II, III, and IV of which Bre nn an  and 
Mar sha ll , JJ., joined; and in Parts I, II, V, and VI of which Bur ge r , 
C. J., and Reh nq ui st  and O’Con no r , JJ., joined. Bren na n  J., filed an 
opinion concurring in part, concurring in the judgment in part, and dissent-
ing in part, in which Mar sha ll , J., joined, post, p. 656. O’Con no r , J., 
filed an opinion concurring in part, concurring in the judgment in part, and 
dissenting in part, in which Bur ge r , C. J., and Reh nq ui st , J., joined, 
post, p. 673. Powe ll , J., took no part in the decision of the case.

Alan B. Morrison argued the cause for appellant. With 
him on the briefs were David C, Viadeck and David K. 
Frank.



ZAUDERER v. OFFICE OF DISCIPLINARY COUNSEL 629

626 Opinion of the Court

H. Bartow Farr III argued the cause for appellee. On the 
brief were Angelo J. Gagliardo and Mark H. Aultman.*

Justic e  Whi te  delivered the opinion of the Court.
Since the decision in Virginia Pharmacy Board v. Virginia 

Citizens Consumer Council, Inc., 425 U. S. 748 (1976), in 
which the Court held for the first time that the First Amend-
ment precludes certain forms of regulation of purely commer-
cial speech, we have on a number of occasions addressed the 
constitutionality of restraints on advertising and solicitation 
by attorneys. See In re R. M. J., 455 U. S. 191 (1982); In 
re Primus, 436 U. S. 412 (1978); Ohralik v. Ohio State Bar 
Assn., 436 U. S. 447 (1978); Bates v. State Bar of Arizona, 
433 U. S. 350 (1977). This case presents additional unre-
solved questions regarding the regulation of commercial 
speech by attorneys: whether a State may discipline an attor-
ney for soliciting business by running newspaper advertise-
ments containing nondeceptive illustrations and legal advice, 
and whether a State may seek to prevent potential deception 
of the public by requiring attorneys to disclose in their ad-
vertising certain information regarding fee arrangements.

I
Appellant is an attorney practicing in Columbus, Ohio. 

Late in 1981, he sought to augment his practice by adver-
tising in local newspapers. His first effort was a modest 
one: he ran a small advertisement in the Columbus Citizen 
Journal advising its readers that his law firm would repre-
sent defendants in drunken driving cases and that his clients’ 
“[f]ull legal fee [would be] refunded if [they were] convicted

*Briefs of amici curiae were filed for the American Civil Liberties Union 
et al. by Bruce Campbell and Charles S. Sims; and for A. H. Robins Co. 
by E. Barrett Prettyman, Jr.
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of DRUNK DRIVING.”1 The advertisement appeared 
in the Journal for two days; on the second day, Charles 
Kettle well, an attorney employed by the Office of Discipli-
nary Counsel of the Supreme Court of Ohio (appellee) tele-
phoned appellant and informed him that the advertisement 
appeared to be an offer to represent criminal defendants on 
a contingent-fee basis, a practice prohibited by Disciplinary 
Rule 2-106(C) of the Ohio Code of Professional Responsi-
bility. Appellant immediately withdrew the advertisement 
and in a letter to Kettlewell apologized for running it, also 
stating in the letter that he would decline to accept employ-
ment by persons responding to the ad.

Appellant’s second effort was more ambitious. In the 
spring of 1982, appellant placed an advertisement in 36 Ohio 
newspapers publicizing his willingness to represent women 
who had suffered injuries resulting from their use of a con-
traceptive device known as the Daikon Shield Intrauterine 
Device.* 2 The advertisement featured a line drawing of the 
Daikon Shield accompanied by the question, “DID YOU USE 
THIS IUD?” The advertisement then related the following 
information:

'The advertisement notified the potential client that “[e]xpert witness 
(chemist) fees must be paid.” The only other information contained in the 
advertisement was the name of appellant’s firm, its telephone number, and 
its address.

2 An intrauterine device (or IUD) is “a plastic or metal coil, spiral, or 
other shape, about 25 mm long, that is inserted into the cavity of the womb 
to prevent conception. Its exact mode of action is unknown but it is 
thought to interfere with implantation of the embryo.” Urdang Diction-
ary of Current Medical Terms 220 (1981). The Daikon Shield is a variety 
of IUD that was marketed in the early 1970’s. Because of evidence that 
the Shield was associated with a variety of health problems among users, 
the Shield was withdrawn from the market in 1974. In 1980, the manufac-
turer advised physicians that they should remove the Shield from any 
woman still using it, and in 1983, the Food and Drug Administration fol-
lowed suit. In 1984, the manufacturer instituted a mass-media campaign 
urging women to have the device removed. See Robins Mounts Drive to 
Settle Daikon Suits, National Law Journal, Dec. 24, 1984, p. 1, col. 3.
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“The Daikon Shield Interuterine [sic] Device is alleged 
to have caused serious pelvic infections resulting in 
hospitalizations, tubal damage, infertility, and hys-
terectomies. It is also alleged to have caused unplanned 
pregnancies ending in abortions, miscarriages, septic 
abortions, tubal or ectopic pregnancies, and full-term 
deliveries. If you or a friend have had a similar experi-
ence do not assume it is too late to take legal action 
against the Shield’s manufacturer. Our law firm is pres-
ently representing women on such cases. The cases are 
handled on a contingent fee basis of the amount recov-
ered. If there is no recovery, no legal fees are owed by 
our clients.”

The ad concluded with the name of appellant’s law firm, its 
address, and a phone number that the reader might call for 
“free information.”

The advertisement was successful in attracting clients: 
appellant received well over 200 inquiries regarding the ad-
vertisement, and he initiated lawsuits on behalf of 106 of the 
women who contacted him as a result of the advertisement. 
The ad, however, also aroused the interest of the Office of 
Disciplinary Counsel. On July 29, 1982, the Office filed a 
complaint against appellant charging him with a number of 
disciplinary violations arising out of both the drunken driving 
and Daikon Shield advertisements.

The complaint, as subsequently amended, alleged that the 
drunken driving ad violated Ohio Disciplinary Rule 2-101(A) 
in that it was “false, fraudulent, misleading, and deceptive 
to the public”3 because it offered representation on a 
contingent-fee basis in a criminal case—an offer that could 
not be carried out under Disciplinary Rule 2-106(C). With 

3 DR 2-101(A) provides that “[a] lawyer shall not, on behalf of himself, 
his partner, associate or any other lawyer affiliated with him or his firm, 
use, or participate in the use of, any form of public communication con-
taining a false, fraudulent, misleading, deceptive, self-laudatory or unfair 
statement or claim.”
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respect to the Daikon Shield advertisement, the complaint 
alleged that in running the ad and accepting employment by 
women responding to it, appellant had violated the following 
Disciplinary Rules: DR 2-101(B), which prohibits the use of 
illustrations in advertisements run by attorneys, requires 
that ads by attorneys be “dignified,” and limits the informa-
tion that may be included in such ads to a list of 20 items;4

4 Disciplinary Rule 2-101(B), in its entirety, provides:
“In order to facilitate the process of informed selection of a lawyer by 

potential consumers of legal services, a lawyer may publish or broadcast, 
subject to DR 2-103, in print media or over radio or television. Print 
media includes only regularly published newspapers, magazines and other 
periodicals, classified telephone directories, city, county and suburban di-
rectories, law directories and law lists. The information disclosed by the 
lawyer in such publication or broadcast shall comply with DR 2-101(A) [see 
n. 3, supra] and be presented in a dignified manner without the use of 
drawings, illustrations, animations, portrayals, dramatizations, slogans, 
music, lyrics or the use of pictures, except for the use of pictures of the 
advertising lawyer, or the use of a portrayal of the scales of justice. Only 
the following information may be published or broadcast:

“(1) Name, including name of law firm and names of professional asso-
ciates, addresses and telephone numbers;

“(2) One or more fields of law in which the lawyer or law firm is available 
to practice, but may not include a statement that the practice is limited to 
or concentrated in one or more fields of law or that the lawyer or law firm 
specializes in a particular field of law unless authorized under DR 2-105;

“(3) Age;
“(4) Date of admission to the bar of a state, or federal court or adminis-

trative board or agency;
“(5) Schools attended, with dates of graduation, degrees and other scho-

lastic distinctions;
“(6) Public or quasi-public offices;
“(7) Military service;
“(8) Published legal authorships;
“(9) Holding scientific, technical and professional licenses, and member-

ships in such associations or societies;
“(10) Foreign language ability;
“(11) Whether credit cards or other credit arrangements are accepted;
“(12) Office and telephone answering service hours;
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DR 2-103(A), which prohibits an attorney from “recommend- 
ting] employment, as a private practitioner, of himself, his 
partner, or associate to a non-lawyer who has not sought his 
advice regarding employment of a lawyer”; and DR 2-104(A), 
which provides (with certain exceptions not applicable here) 
that “[a] lawyer who has given unsolicited advice to a layman 
that he should obtain counsel or take legal action shall not 
accept employment resulting from that advice.”

The complaint also alleged that the advertisement violated 
DR 2-101(B)(15), which provides that any advertisement 
that mentions contingent-fee rates must “disclos[e] whether 
percentages are computed before or after deduction of court 
costs and expenses,” and that the ad’s failure to inform 
clients that they would be liable for costs (as opposed to legal 
fees) even if their claims were unsuccessful rendered the 
advertisement “deceptive” in violation of DR 2-101(A). The 
complaint did not allege that the Daikon Shield advertise-
ment was false or deceptive in any respect other than its 

“(13) Fee for an initial consultation;
“(14) Availability upon request of a written schedule of fees or an esti-

mate of the fee to be charged for specific services;
“(15) Contingent fee rates subject to DR 2-106(C), provided that the 

statement discloses whether percentages are computed before or after 
deduction of court costs and expenses;

“(16) Hourly rate, provided that the statement discloses that the total 
fee charged will depend upon the number of hours which must be devoted 
to the particular matter to be handled for each client and the client is enti-
tled without obligation to an estimate of the fee likely to be charged, in 
print size at least equivalent to the largest print used in setting forth the 
fee information;

“(17) Fixed fees for specific legal services;
“(18) Legal teaching positions, memberships, offices, committee assign-

ments, and section memberships in bar associations;
“(19) Memberships and offices in legal fraternities and legal societies;
“(20) In law directories and law lists only, names and addresses of 

references, and, with their written consent, names of clients regularly 
represented.”
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omission of information relating to the contingent-fee ar-
rangement; indeed, the Office of Disciplinary Counsel stipu-
lated that the information and advice regarding Daikon 
Shield litigation was not false, fraudulent, misleading, or 
deceptive and that the drawing was an accurate representa-
tion of the Daikon Shield.

The charges against appellant were heard by a panel of the 
Board of Commissioners on Grievances and Discipline of the 
Supreme Court of Ohio. Appellant’s primary defense to the 
charges against him was that Ohio’s rules restricting the con-
tent of advertising by attorneys were unconstitutional under 
this Court’s decisions in Bates v. State Bar of Arizona, 433 
U. S. 350 (1977), and In re R. M. J., 455 U. S. 191 (1982). 
In support of his contention that the State had not provided 
justification for its rules sufficient to withstand the First 
Amendment scrutiny called for by those decisions, appellant 
proffered the testimony of expert witnesses that unfettered 
advertising by attorneys was economically beneficial and that 
appellant’s advertising in particular was socially valuable in 
that it served to inform members of the public of their legal 
rights and of the potential health hazards associated with the 
Daikon Shield. Appellant also put on the stand two of the 
women who had responded to his advertisements, both of 
whom testified that they would not have learned of their legal 
claims had it not been for appellant’s advertisement.

The panel found that appellant’s use of advertising had vio-
lated a number of Disciplinary Rules. The panel accepted 
the contention that the drunken driving advertisement was 
deceptive, but its reasoning differed from that of the Office 
of Disciplinary Counsel: the panel concluded that because the 
advertisement failed to mention the common practice of plea 
bargaining in drunken driving cases, it might be deceptive to 
potential clients who would be unaware of the likelihood that 
they would both be found guilty (of a lesser offense) and be 
liable for attorney’s fees (because they had not been con-
victed of drunken driving). The panel also found that the use 
of an illustration in appellant’s Daikon Shield advertisement
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violated DR 2-101(B), that the ad’s failure to disclose the 
client’s potential liability for costs even if her suit were un-
successful violated both DR 2-101(A) and DR 2-101 (B)(15), 
that the advertisement constituted self-recommendation in 
violation of DR 2-103(A), and that appellant’s acceptance of 
offers of employment resulting from the advertisement vio-
lated DR 2-104(A).5

The panel rejected appellant’s arguments that Ohio’s regu-
lations regarding the content of attorney advertising were 
unconstitutional as applied to him. The panel noted that nei-
ther Bates nor In re R. M. J. had forbidden all regulation of 
attorney advertising and that both of those cases had in-
volved advertising regulations substantially more restrictive 
than Ohio’s. The panel also relied heavily on Ohralik v. 
Ohio State Bar Assn., 436 U. S. 447 (1978), in which this 
Court upheld Ohio’s imposition of discipline on an attorney 
who had engaged in in-person solicitation. The panel appar-
ently concluded that the interests served by the application 
of Ohio’s rules to advertising that contained legal advice and 
solicited clients to pursue a particular legal claim were as 
substantial as the interests at stake in Ohralik. Accord-
ingly, the panel rejected appellant’s constitutional defenses 
and recommended that he be publicly reprimanded for his 
violations. The Board of Commissioners adopted the panel’s 
findings in full, but recommended the sanction of indefinite 
suspension from the practice of law rather than the more 
lenient punishment proposed by the panel.

The Supreme Court of Ohio, in turn, adopted the Board’s 
findings that appellant’s advertisements had violated the Dis-
ciplinary Rules specified by the hearing panel. 10 Ohio St. 
3d 44, 461 N. E. 2d 883 (1984). The court also agreed with 
the Board that the application of Ohio’s rules to appellant’s 
advertisements did not offend the First Amendment. The 

5 The panel did not find that the advertisement’s alleged lack of “dignity” 
or its inclusion of information not allowed by DR 2-101(B)(l)-(20) consti-
tuted an independent violation.
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court pointed out that Bates and In re R. M. J. permitted 
regulations designed to prevent the use of deceptive ad-
vertising and that R. M. J. had recognized that even non- 
deceptive advertising might be restricted if the restriction 
was narrowly designed to achieve a substantial state inter-
est. The court held that disclosure requirements applicable 
to advertisements mentioning contingent-fee arrangements 
served the permissible goal of ensuring that potential clients 
were not misled regarding the terms of the arrangements. 
In addition, the court held, it was “allowable” to prevent 
attorneys from claiming expertise in particular fields of law 
in the absence of standards by which such claims might be 
assessed, and it was “reasonable” to preclude the use of il-
lustrations in advertisements and to prevent attorneys from 
offering legal advice in their advertisements, although the 
court did not specifically identify the interests served by 
these restrictions. Having determined that appellant’s ad-
vertisements violated Ohio’s Disciplinary Rules and that the 
First Amendment did not forbid the application of those rules 
to appellant, the court concluded that appellant’s conduct 
warranted a public reprimand.

Contending that Ohio’s Disciplinary Rules violate the First 
Amendment insofar as they authorize the State to discipline 
him for the content of his Daikon Shield advertisement, 
appellant filed this appeal. Appellant also claims that the 
manner in which he was disciplined for running his drunken 
driving advertisement violated his right to due process. We 
noted probable jurisdiction, 469 U. S. 813 (1984), and now 
affirm in part and reverse in part.6

6 In its brief on the merits, appellee suggests that because appellant 
received only a public reprimand—the least severe discipline that may be 
imposed on an attorney who violates one of Ohio’s Disciplinary Rules—the 
judgment below must be affirmed if any one of the findings of a disciplinary 
violation is sustainable. We disagree. The reprimand imposed on appel-
lant incorporated the opinion of the Supreme Court of Ohio as well as the 
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II >
There is no longer any room to doubt that what has come 

to be known as “commercial speech” is entitled to the protec-
tion of the First Amendment, albeit to protection somewhat 
less extensive than that afforded “noncommercial speech.” 
Bolger v. Youngs Drug Products Corp., 463 U. S. 60 (1983); 
InreR. M. J., 455 U. S. 191 (1982); Central Hudson Gas & 
Electric Corp. v. Public Service Comm’n of New York, 447 
U. S. 557 (1980). More subject to doubt, perhaps, are the 
precise bounds of the category of expression that may be 
termed commercial speech, but it is clear enough that the 
speech at issue in this case—advertising pure and simple— 
falls within those bounds. Our commercial speech doctrine 
rests heavily on “the ‘common-sense’ distinction between 
speech proposing a commercial transaction . . . and other va-
rieties of speech,” Ohralik v. Ohio State Bar Assn., supra, at 
455-456, and appellant’s advertisements undeniably propose 
a commercial transaction. Whatever else the category of 
commercial speech may encompass, see Central Hudson Gas 
& Electric Co. v. Public Service Comm’n of New York, 
supra, it must include appellant’s advertisements.7

report of the Board of Bar Commissioners. Thus, the reprimand consti-
tuted a public chastisement of appellant for each of the offenses specified. 
A reprimand that specified fewer infractions would be a different punish-
ment and would be a lesser deterrent to future advertising.

7 Appellant’s advertising contains statements regarding the legal rights 
of persons injured by the Daikon Shield that, in another context, would be 
fully protected speech. That this is so does not alter the status of the 
advertisements as commercial speech:
“We have made clear that advertising which ‘links a product to a current 
public debate’ is not thereby entitled to the constitutional protection af-
forded noncommercial speech. Central Hudson Gas & Electric Corp. v. 
Public Service Comm’n of New York, 447 U. S., at 563, n. 5. A company 
has the full panoply of protections available to its direct comments on pub-
lic issues, so there is no reason for providing similar constitutional protec-
tion when such statements are made in the context of commercial transac-
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Our general approach to restrictions on commercial speech 
is also by now well settled. The States and the Federal Gov-
ernment are free to prevent the dissemination of commercial 
speech that is false, deceptive, or misleading, see Friedman 
v. Rogers, 440 U. S. 1 (1979), or that proposes an illegal 
transaction, see Pittsburgh Press Co. v. Human Relations 
Comm’n, 413 U. S. 376 (1973). Commercial speech that is 
not false or deceptive and does not concern unlawful activi-
ties, however, may be restricted only in the service of a sub-
stantial governmental interest, and only through means that 
directly advance that interest. Central Hudson Gas & Elec-
tric, supra, at 566. Our application of these principles to 
the commercial speech of attorneys has led us to conclude 
that blanket bans on price advertising by attorneys and rules 
preventing attorneys from using nondeceptive terminology 
to describe their fields of practice are impermissible, see 
Bates v. State Bar of Arizona, 433 U. S. 350 (1977); In re 
R. M. J., supra, but that rules prohibiting in-person solicita-
tion of clients by attorneys are, at least under some circum-
stances, permissible, see Ohralik v. Ohio State Bar Assn., 
436 U. S. 447 (1978). To resolve this appeal, we must apply 
the teachings of these cases to three separate forms of reg-
ulation Ohio has imposed on advertising by its attorneys: 
prohibitions on soliciting legal business through advertise-
ments containing advice and information regarding specific 
legal problems; restrictions on the use of illustrations in 
advertising by lawyers; and disclosure requirements relating 
to the terms of contingent fees.* 8

tions. See ibid.” Bolger v. Youngs Drug Products Corp., 463 U. S. 60, 
68 (1983) (footnote omitted).
In this case, Ohio has placed no general restrictions on appellant’s right to 
publish facts or express opinions regarding Daikon Shield litigation; Ohio’s 
Disciplinary Rules prevent him only from conveying those facts and opin-
ions in the form of advertisements of his services as an attorney.

8 In its brief on the merits, appellee Office of Disciplinary Counsel ad-
vances the surprising contention that the Court ought not permit appellant 
to raise his constitutional defenses to Ohio’s disciplinary proceedings. Ap-
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III ’
We turn first to the Ohio Supreme Court’s finding that ap-

pellant’s Daikon Shield advertisement (and his acceptance of 
employment resulting from it) ran afoul of the rules against 
self-recommendation and accepting employment resulting 
from unsolicited legal advice. Because all advertising is at 
least implicitly a plea for its audience’s custom, a broad read-
ing of the rules applied by the Ohio court (and particularly 
the rule against self-recommendation) might suggest that 
they forbid all advertising by attorneys—a result obviously 
not in keeping with our decisions in Bates and In re R. M. J. 
But the Ohio court did not purport to give its rules such a 
broad reading: it held only that the rules forbade soliciting or 
accepting legal employment through advertisements contain-
ing information or advice regarding a specific legal problem.

The interest served by the application of the Ohio self-
recommendation and solicitation rules to appellant’s ad-
vertisement is not apparent from a reading of the opinions of 
the Ohio Supreme Court and its Board of Commissioners. 
The advertisement’s information and advice concerning the 
Daikon Shield were, as the Office of Disciplinary Counsel stip-
ulated, neither false nor deceptive: in fact, they were entirely 
accurate. The advertisement did not promise readers that 

pellee’s argument apparently is that because appellant could have chal-
lenged the constitutionality of the rules in an action for a declaratory judg-
ment in federal court, he was not entitled to violate them and raise their 
unconstitutionality defensively. This odd argument stands ordinary juris-
prudential principles on their heads. We have often emphasized that, in 
our federal system, it is preferable that constitutional attacks on state 
statutes be raised defensively in state-court proceedings rather than in 
proceedings initiated in federal court. See, e. g., Younger v. Harris, 401 
U. S. 37 (1971). This principle is as applicable to attorney disciplinary 
proceedings as it is to criminal cases. Middlesex County Ethics Commit-
tee v. Garden State Bar Assn., 457 U. S. 423 (1982). Accordingly, it was 
perfectly appropriate for appellant to refrain from an anticipatory chal-
lenge to Ohio’s rules and to trust that any proceedings the State might ini-
tiate would provide a forum in which he could assert his First Amendment 
rights.
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lawsuits alleging injuries caused by the Daikon Shield would 
be successful, nor did it suggest that appellant had any spe-
cial expertise in handling such lawsuits other than his em-
ployment in other such litigation.9 Rather, the advertise-
ment reported the indisputable fact that the Daikon Shield 
has spawned an impressive number of lawsuits10 and advised 
readers that appellant was currently handling such lawsuits 
and was willing to represent other women asserting similar 
claims. In addition, the advertisement advised women that 
they should not assume that their claims were time-barred— 
advice that seems completely unobjectionable in light of the 
trend in many States toward a “discovery rule” for determin-
ing when a cause of action for latent injury or disease ac-

9 The absence from appellant’s advertising of any claims of expertise or 
promises relating to the quality of appellant’s services renders the Ohio 
Supreme Court’s statement that “an allowable restriction for lawyer ad-
vertising is that of asserted expertise” beside the point. Appellant stated 
only that he had represented other women in Daikon Shield litigation—a 
statement of fact not in itself inaccurate. Although our decisions have left 
open the possibility that States may prevent attorneys from making non- 
verifiable claims regarding the quality of their services, see Bates v. State 
Bar of Arizona, 433 U. S. 350; 366 (1977), they do not permit a State to 
prevent an attorney from making accurate statements of fact regarding the 
nature of his practice merely because it is possible that some readers will 
infer that he has some expertise in those areas. See In re R. M. J., 455 
U. S. 191, 203-205 (1982).

10 By 1979, it was “estimated that 2500 claims [had] been made . . . for 
injuries allegedly caused by [the Daikon Shield].” Van Dyke, The Daikon 
Shield: A “Primer” in IUD Liability, 6 West. St. U. L. Rev. 1, 3, n. 7 
(1978). By mid-1980, the number of lawsuits had risen to 4,000. Bam-
ford, Daikon Shield Starts Losing in Court, 2 American Lawyer 31 (July 
1980). By the end of 1984 it was reported that the manufacturer had set-
tled or satisfied judgments in 6,289 cases and that over 3,600 cases were 
still pending. See Robins Mounts Drive to Settle Daikon Suits, National 
Law Journal, Dec. 24, 1984, p. 1, col. 3. Plaintiffs have succeeded in win-
ning favorable settlements and jury verdicts against the Shield’s manufac-
turer. See, e. g., Worsham v. A. H. Robins Co., 734 F. 2d 676 (CA11 
1984) (affirming jury verdict); Gardiner v. A. H. Robins Co., 747 F. 2d 
1180 (CA8 1984) (noting settlement of cases).
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crues.11 The State’s power to prohibit advertising that is “in-
herently misleading,” see In re R. M. J., 455 U. S., at 203, 
thus cannot justify Ohio’s decision to discipline appellant for 
running advertising geared to persons with a specific legal 
problem.

Because appellant’s statements regarding the Daikon 
Shield were not false or deceptive, our decisions impose on the 
State the burden of establishing that prohibiting the use of 
such statements to solicit or obtain legal business directly 
advances a substantial governmental interest. The exten-
sive citations in the opinion of the Board of Commissioners to 
our opinion in Ohralik v. Ohio State Bar Assn., 436 U. S. 447 
(1978), suggest that the Board believed that the application of 
the rules to appellant’s advertising served the same interests 
that this Court found sufficient to justify the ban on in-person 
solicitation at issue in Ohralik. We cannot agree. Our deci-
sion in Ohralik was largely grounded on the substantial dif-
ferences between face-to-face solicitation and the advertising 
we had held permissible in Bates. In-person solicitation by 
a lawyer, we concluded, was a practice rife with possibili-
ties for overreaching, invasion of privacy, the exercise of 
undue influence, and outright fraud. Ohralik, 436 U. S., at 
464-465. In addition, we noted that in-person solicitation 
presents unique regulatory difficulties because it is “not 
visible or otherwise open to public scrutiny.” Id., at 466. 
These unique features of in-person solicitation by lawyers, 
we held, justified a prophylactic rule prohibiting lawyers 
from engaging in such solicitation for pecuniary gain, but 
we were careful to point out that “in-person solicitation of * 

“In 1983, the Ohio Supreme Court explicitly adopted the rule that 
“[w]hen an injury does not manifest itself immediately, the cause of action 
arises upon the date on which the plaintiff is informed by competent medi-
cal authority that he has been injured, or upon the date on which, by the 
exercise of reasonable diligence, he should have become aware that he has 
been injured, whichever comes first.” O’Stricker v. Jim Walter Corp., 4 
Ohio St. 3d 84, 90, 447 N. E. 2d 727, 732.
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professional employment by a lawyer does not stand on a par 
with truthful advertising about the availability and terms of 
routine legal services.” Id., at 455.

It is apparent that the concerns that moved the Court in 
Ohralik are not present here. Although some sensitive 
souls may have found appellant’s advertisement in poor taste, 
it can hardly be said to have invaded the privacy of those who 
read it. More significantly, appellant’s advertisement—and 
print advertising generally—poses much less risk of over-
reaching or undue influence. Print advertising may convey 
information and ideas more or less effectively, but in most 
cases, it will lack the coercive force of the personal presence 
of a trained advocate. In addition, a printed advertisement, 
unlike a personal encounter initiated by an attorney, is not 
likely to involve pressure on the potential client for an imme-
diate yes-or-no answer to the offer of representation. Thus, 
a printed advertisement is a means of conveying information 
about legal services that is more conducive to reflection and 
the exercise of choice on the part of the consumer than is per-
sonal solicitation by an attorney. Accordingly, the substan-
tial interests that justified the ban on in-person solicitation 
upheld in Ohralik cannot justify the discipline imposed on 
appellant for the content of his advertisement.

Nor does the traditional justification for restraints on 
solicitation—the fear that lawyers will “stir up litigation”— 
justify the restriction imposed in this case. In evaluating 
this proffered justification, it is important to think about 
what it might mean to say that the State has an interest in 
preventing lawyers from stirring up litigation. It is possible 
to describe litigation itself as an evil that the State is entitled 
to combat: after all, litigation consumes vast quantities of so-
cial resources to produce little of tangible value but much dis-
cord and unpleasantness. “[A]s a litigant,” Judge Learned 
Hand once observed, “I should dread a lawsuit beyond almost 
anything else short of sickness and death.” L. Hand, The 
Deficiencies of Trials to Reach the Heart of the Matter, in
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3 Association of the Bar of the City of New York, Lectures 
on Legal Topics 89, 105 (1926).

But we cannot endorse the proposition that a lawsuit, as 
such, is an evil. Over the course of centuries, our society 
has settled upon civil litigation as a means for redressing 
grievances, resolving disputes, and vindicating rights when 
other means fail. There is no cause for consternation when a 
person who believes in good faith and on the basis of accurate 
information regarding his legal rights that he has suffered a 
legally cognizable injury turns to the courts for a remedy: 
“we cannot accept the notion that it is always better for a 
person to suffer a wrong silently than to redress it by legal 
action.” Bates v. State Bar of Arizona, 433 U. S., at 376. 
That our citizens have access to their civil courts is not an evil 
to be regretted; rather, it is an attribute of our system of 
justice in which we ought to take pride. The State is not 
entitled to interfere with that access by denying its citizens 
accurate information about their legal rights. Accordingly, 
it is not sufficient justification for the discipline imposed on 
appellant that his truthful and nondeceptive advertising had 
a tendency to or did in fact encourage others to file lawsuits.

The State does not, however, argue that the encourage-
ment of litigation is inherently evil, nor does it assert an 
interest in discouraging the particular form of litigation that 
appellant’s advertising solicited. Rather, the State’s posi-
tion is that although appellant’s advertising may itself have 
been harmless—may even have had the salutary effect of 
informing some persons of rights of which they would other-
wise have been unaware—the State’s prohibition on the use 
of legal advice and information in advertising by attorneys is 
a prophylactic rule that is needed to ensure that attorneys, in 
an effort to secure legal business for themselves, do not use 
false or misleading advertising to stir up meritless litigation 
against innocent defendants. Advertising by attorneys, the 
State claims, presents regulatory difficulties that are differ-
ent in kind from those presented by other forms of adver-
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tising. Whereas statements about most consumer products 
are subject to verification, the indeterminacy of statements 
about law makes it impractical if not impossible to weed out 
accurate statements from those that are false or misleading. 
A prophylactic rule is therefore essential if the State is to 
vindicate its substantial interest in ensuring that its citizens 
are not encouraged to engage in litigation by statements that 
are at best ambiguous and at worst outright false.

The State’s argument that it may apply a prophylactic rule 
to punish appellant notwithstanding that his particular ad-
vertisement has none of the vices that allegedly justify the 
rule is in tension with our insistence that restrictions involv-
ing commercial speech that is not itself deceptive be narrowly 
crafted to serve the State’s purposes. See Central Hudson 
Gas & Electric, 447 U. S., at 565, 569-571. Indeed, in In re 
R. M. J. we went so far as to state that “the States may not 
place an absolute prohibition on certain types of potentially 
misleading information ... if the information also may be 
presented in a way that is not deceptive.” 455 U. S., at 
203. The State’s argument, then, must be that this dictum 
is incorrect—that there are some circumstances in which a 
prophylactic rule is the least restrictive possible means of 
achieving a substantial governmental interest. Cf. Ohralik 
v. Ohio State Bar Assn., 436 U. S., at 467.

We need not, however, address the theoretical question 
whether a prophylactic rule is ever permissible in this area, 
for we do not believe that the State has presented a convinc-
ing case for its argument that the rule before us is necessary 
to the achievement of a substantial governmental interest. 
The State’s contention that the problem of distinguishing 
deceptive and nondeceptive legal advertising is different in 
kind from the problems presented by advertising generally is 
unpersuasive.

The State’s argument proceeds from the premise that it is 
intrinsically difficult to distinguish advertisements containing 
legal advice that is false or deceptive from those that are
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truthful and helpful, much more so than is the case with other 
goods or services.12 This notion is belied by the facts before 
us: appellant’s statements regarding Daikon Shield litigation 
were in fact easily verifiable and completely accurate. Nor 
is it true that distinguishing deceptive from nondeceptive 
claims in advertising involving products other than legal 
services is a comparatively simple and straightforward proc-
ess. A brief survey of the body of case law that has devel-
oped as a result of the Federal Trade Commission’s efforts to 
carry out its mandate under § 5 of the Federal Trade Com-
mission Act to eliminate “unfair or deceptive acts or practices 
in . . . commerce,” 15 U. S. C. § 45(a)(1), reveals that distin-
guishing deceptive from nondeceptive advertising in virtually 
any field of commerce may require resolution of exceedingly 
complex and technical factual issues and the consideration 
of nice questions of semantics. See, e. g., Warner-Lambert 
Co. v. FTC, 183 U. S. App. D. C. 230, 562 F. 2d 749 (1977); 
National Comm’n on Egg Nutrition v. FTC, 570 F. 2d 157 
(CA7 1977). In short, assessment of the validity of legal 
advice and information contained in attorneys’ advertising is 

12 The State’s argument may also rest in part on a suggestion that even 
completely accurate advice regarding the legal rights of the advertiser’s 
audience may lead some members of the audience to initiate meritless liti-
gation against innocent defendants. To the extent that this is the State’s 
contention, it is unavailing. To be sure, some citizens, accurately in-
formed of their legal rights, may file lawsuits that ultimately turn out not 
to be meritorious. But the State is not entitled to prejudge the merits 
of its citizens’ claims by choking off access to information that may be use-
ful to its citizens in deciding whether to press those claims in court. As 
we observed in Bates v. State Bar of Arizona, 433 U. S., at 375, n. 31, if 
the State’s concern is with abuse of process, it can best achieve its aim by 
enforcing sanctions against vexatious litigation. In addition, there would 
be no impediment to a rule forbidding attorneys to use advertisements 
soliciting clients for nuisance suits—meritless claims filed solely to harass 
a defendant or coerce a settlement. Because a client has no legal right to 
file such a claim knowingly, advertisements designed to stir up such litiga-
tion may be forbidden because they propose an “illegal transaction.” See 
Pittsburgh Press Co. v. Human Relations Comm’n, 413 U. S. 376 (1973).
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not necessarily a matter of great complexity; nor is assess-
ing the accuracy or capacity to deceive of other forms of 
advertising the simple process the State makes it out to be. 
The qualitative distinction the State has attempted to draw 
eludes us.13

Were we to accept the State’s argument in this case, we 
would have little basis for preventing the government from 
suppressing other forms of truthful and nondeceptive adver-
tising simply to spare itself the trouble of distinguishing such 
advertising from false or deceptive advertising. The First 
Amendment protections afforded commercial speech would 
mean little indeed if such arguments were allowed to prevail. 
Our recent decisions involving commercial speech have been 
grounded in the faith that the free flow of commercial in-
formation is valuable enough to justify imposing on would-be 
regulators the costs of distinguishing the truthful from the 
false, the helpful from the misleading, and the harmless from 
the harmful. The value of the information presented in ap-
pellant’s advertising is no less than that contained in other 
forms of advertising—indeed, insofar as appellant’s advertis-
ing tended to acquaint persons with their legal rights who 
might otherwise be shut off from effective access to the legal 
system, it was undoubtedly more valuable than many other 
forms of advertising. Prophylactic restraints that would be

13 The American Bar Association evidently shares the view that weeding 
out false or misleading advertising by attorneys from advertising that is 
accurate and nonmisleading is neither impractical nor unduly burdensome: 
the ABA’s new Model Rules of Professional Conduct eschew all regula-
tion of the content of advertising that is not “false or misleading.” ABA 
Model Rule of Professional Conduct 7.2 (1983). A recent staff report of 
the Federal Trade Commission has also concluded that application of a 
“false or deceptive” standard to attorney advertising would not pose prob-
lems distinct from those presented by the regulation of advertising gener-
ally. See Federal Trade Commission Staff Report, Improving Consumer 
Access to Legal Services: The Case for Removing Restrictions on Truthful 
Advertising 149-155 (1984).
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unacceptable as applied to commercial advertising generally 
are therefore equally unacceptable as applied to appellant’s 
advertising. An attorney may not be disciplined for solicit-
ing legal business through printed advertising containing 
truthful and nondeceptive information and advice regarding 
the legal rights of potential clients.

IV
The application of DR 2-101(B)’s restriction on illustrations 

in advertising by lawyers to appellant’s advertisement fails 
for much the same reasons as does the application of the self-
recommendation and solicitation rules. The use of illus-
trations or pictures in advertisements serves important com-
municative functions: it attracts the attention of the audience 
to the advertiser’s message, and it may also serve to impart 
information directly. Accordingly, commercial illustrations 
are entitled to the First Amendment protections afforded 
verbal commercial speech: restrictions on the use of visual 
media of expression in advertising must survive scrutiny 
under the Central Hudson test. Because the illustration for 
which appellant was disciplined is an accurate representation 
of the Daikon Shield and has no features that are likely to 
deceive, mislead, or confuse the reader, the burden is on the 
State to present a substantial governmental interest justify-
ing the restriction as applied to appellant and to demonstrate 
that the restriction vindicates that interest through the least 
restrictive available means.

The text of DR 2-101(B) strongly suggests that the pur-
pose of the restriction on the use of illustrations is to ensure 
that attorneys advertise “in a dignified manner.” There is, 
of course, no suggestion that the illustration actually used by 
appellant was undignified; thus, it is difficult to see how the 
application of the rule to appellant in this case directly ad-
vances the State’s interest in preserving the dignity of attor-
neys. More fundamentally, although the State undoubtedly 
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has a substantial interest in ensuring that its attorneys be-
have with dignity and decorum in the courtroom, we are 
unsure that the State’s desire that attorneys maintain their 
dignity in their communications with the public is an interest 
substantial enough to justify the abridgment of their First 
Amendment rights. Even if that were the case, we are un-
persuaded that undignified behavior would tend to recur so 
often as to warrant a prophylactic rule. As we held in Carey 
v. Papulation Services International, 431 U. S. 678, 701 
(1977), the mere possibility that some members of the popula-
tion might find advertising embarrassing or offensive cannot 
justify suppressing it. The same must hold true for adver-
tising that some members of the bar might find beneath their 
dignity.

In its arguments before this Court, the State has asserted 
that the restriction on illustrations serves a somewhat dif-
ferent purpose, akin to that supposedly served by the pro-
hibition on the offering of legal advice in advertising. The 
use of illustrations in advertising by attorneys, the State 
suggests, creates unacceptable risks that the public will be 
misled, manipulated, or confused. Abuses associated with 
the visual content of advertising are particularly difficult to 
police, because the advertiser is skilled in subtle uses of illus-
trations to play on the emotions of his audience and convey 
false impressions. Because illustrations may produce their 
effects by operating on a subconscious level, the State ar-
gues, it will be difficult for the State to point to any particular 
illustration and prove that it is misleading or manipulative. 
Thus, once again, the State’s argument is that its purposes 
can only be served through a prophylactic rule.

We are not convinced. The State’s arguments amount to 
little more than unsupported assertions: nowhere does the 
State cite any evidence or authority of any kind for its con-
tention that the potential abuses associated with the use of 
illustrations in attorneys’ advertising cannot be combated by 
any means short of a blanket ban. Moreover, none of the
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State’s arguments establish that there are particular evils 
associated with the use of illustrations in attorneys’ adver-
tisements. Indeed, because it is probably rare that deci-
sions regarding consumption of legal services are based on a 
consumer’s assumptions about qualities of the product that 
can be represented visually, illustrations in lawyer’s adver-
tisements will probably be less likely to lend themselves to 
material misrepresentations than illustrations in other forms 
of advertising.

Thus, acceptance of the State’s argument would be tanta-
mount to adoption of the principle that a State may prohibit 
the use of pictures or illustrations in connection with ad-
vertising of any product or service simply on the strength 
of the general argument that the visual content of adver-
tisements may, under some circumstances, be deceptive or 
manipulative. But as we stated above, broad prophylac-
tic rules may not be so lightly justified if the protections 
afforded commercial speech are to retain their force. We 
are not persuaded that identifying deceptive or manipulative 
uses of visual media in advertising is so intrinsically burden-
some that the State is entitled to forgo that task in favor of 
the more convenient but far more restrictive alternative of 
a blanket ban on the use of illustrations. The experience of 
the FTC is, again, instructive. Although that agency has 
not found the elimination of deceptive uses of visual media 
in advertising to be a simple task, neither has it found the 
task an impossible one: in many instances, the agency has 
succeeded in identifying and suppressing visually decep-
tive advertising. See, e. g., FTC v. Colgate-Palmolive Co., 
380 U. S. 374 (1965). See generally E. Kintner, A Primer 
on the Law of Deceptive Practices 158-173 (2d ed. 1978). 
Given the possibility of policing the use of illustrations in 
advertisements on a case-by-case basis, the prophylactic ap-
proach taken by Ohio cannot stand; hence, appellant may not 
be disciplined for his use of an accurate and nondeceptive 
illustration.
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V
Appellant contends that assessing the validity of the Ohio 

Supreme Court’s decision to discipline him for his failure to 
include in the Daikon Shield advertisement the information 
that clients might be liable for significant litigation costs even 
if their lawsuits were unsuccessful entails precisely the same 
inquiry as determining the validity of the restrictions on 
advertising content discussed above. In other words, he 
suggests that the State must establish either that the ad-
vertisement, absent the required disclosure, would be false 
or deceptive or that the disclosure requirement serves some 
substantial governmental interest other than preventing de-
ception; moreover, he contends that the State must establish 
that the disclosure requirement directly advances the rele-
vant governmental interest and that it constitutes the least 
restrictive means of doing so. Not surprisingly, appellant 
claims that the State has failed to muster substantial eviden-
tiary support for any of the findings required to support the 
restriction.

Appellant, however, overlooks material differences be-
tween disclosure requirements and outright prohibitions on 
speech. In requiring attorneys who advertise their willing-
ness to represent clients on a contingent-fee basis to state 
that the client may have to bear certain expenses even if he 
loses, Ohio has not attempted to prevent attorneys from con-
veying information to the public; it has only required them to 
provide somewhat more information than they might other-
wise be inclined to present. We have, to be sure, held that 
in some instances compulsion to speak may be as violative of 
the First Amendment as prohibitions on speech. See, e. g., 
Wooley v. Maynard, 430 U. S. 705 (1977); Miami Herald 
Publishing Co. v. Tornillo, 418 U. S. 241 (1974). Indeed, in 
West Virginia State Bd. of Ed. v. Barnette, 319 U. S. 624 
(1943), the Court went so far as to state that “involuntary af-
firmation could be commanded only on even more immediate 
and urgent grounds than silence.” Id., at 633.
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But the interests at stake in this case are not of the same 
order as those discussed in Wooley, Tornillo, and Barnette. 
Ohio has not attempted to “prescribe what shall be orthodox 
in politics, nationalism, religion, or other matters of opinion 
or force citizens to confess by word or act their faith therein.” 
319 U. S., at 642. The State has attempted only to prescribe 
what shall be orthodox in commercial advertising, and its 
prescription has taken the form of a requirement that appel-
lant include in his advertising purely factual and uncontrover- 
sial information about the terms under which his services will 
be available. Because the extension of First Amendment 
protection to commercial speech is justified principally by the 
value to consumers of the information such speech provides, 
see Virginia Pharmacy Board v. Virginia Citizens Con-
sumer Council, Inc., 425 U. S. 748 (1976), appellant’s con-
stitutionally protected interest in not providing any par-
ticular factual information in his advertising is minimal. 
Thus, in virtually all our commercial speech decisions to date, 
we have emphasized that because disclosure requirements 
trench much more narrowly on an advertiser’s interests than 
do flat prohibitions on speech, “warning[s] or disclaimer[s] 
might be appropriately required ... in order to dissipate 
the possibility of consumer confusion or deception.” In re 
R. M. J., 455 U. S., at 201. Accord, Central Hudson Gas & 
Electric, 447 U. S., at 565; Bates v. State Bar of Arizona, 433 
U. S., at 384; Virginia Pharmacy Bd., supra, at 772, n. 24.

We do not suggest that disclosure requirements do not im-
plicate the advertiser’s First Amendment rights at all. We 
recognize that unjustified or unduly burdensome disclosure 
requirements might offend the First Amendment by chilling 
protected commercial speech. But we hold that an adver-
tiser’s rights are adequately protected as long as disclosure 
requirements are reasonably related to the State’s interest 
in preventing deception of consumers.14

14 We reject appellant’s contention that we should subject disclosure re-
quirements to a strict “least restrictive means” analysis under which they 
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The State’s application to appellant of the requirement 
that an attorney advertising his availability on a contingent-
fee basis disclose that clients will have to pay costs even if 
their lawsuits are unsuccessful (assuming that to be the case) 
easily passes muster under this standard. Appellant’s ad-
vertisement informed the public that “if there is no recovery, 
no legal fees are owed by our clients.” The advertisement 
makes no mention of the distinction between “legal fees” and 
“costs,” and to a layman not aware of the meaning of these 
terms of art, the advertisement would suggest that employ-
ing appellant would be a no-lose proposition in that his rep-
resentation in a losing cause would come entirely free of 
charge. The assumption that substantial numbers of poten-
tial clients would be so misled is hardly a speculative one: 
it is a commonplace that members of the public are often un-
aware of the technical meanings of such terms as “fees” and 
“costs”—terms that, in ordinary usage, might well be vir-
tually interchangeable. When the possibility of deception 
is as self-evident as it is in this case, we need not require

must be struck down if there are other means by which the State’s pur-
poses may be served. Although we have subjected outright prohibitions 
on speech to such analysis, all our discussions of restraints on commercial 
speech have recommended disclosure requirements as one of the accept-
able less restrictive alternatives to actual suppression of speech. See, 
e. g., Central Hudson Gas & Electric, 447 U. S., at 565. Because the 
First Amendment interests implicated by disclosure requirements are sub-
stantially weaker than those at stake when speech is actually suppressed, 
we do not think it appropriate to strike down such requirements merely 
because other possible means by which the State might achieve its pur-
poses can be hypothesized. Similarly, we are unpersuaded by appellant’s 
argument that a disclosure requirement is subject to attack if it is “under- 
inclusive”—that is, if it does not get at all facets of the problem it is de-
signed to ameliorate. As a general matter, governments are entitled to 
attack problems piecemeal, save where their policies implicate rights so 
fundamental that strict scrutiny must be applied. See, e. g., Zablocki v. 
Redhail, 434 U. S. 374, 390 (1978). The right of a commercial speaker not 
to divulge accurate information regarding his services is not such a funda-
mental right.
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the State to “conduct a survey of the . . . public before 
it [may] determine that the [advertisement] had a tendency 
to mislead.” FTC v. Colgate-Palmolive Co., 380 U. S., at 
391-392. The State’s position that it is deceptive to employ 
advertising that refers to contingent-fee arrangements with-
out mentioning the client’s liability for costs is reasonable 
enough to support a requirement that information regarding 
the client’s liability for costs be disclosed.15

15 Appellant suggests that the disclosures required by the Ohio Supreme 
Court would in fact be unduly burdensome and would tend to chill advertis-
ing of contingent-fee arrangements. Evaluation of this claim is somewhat 
difficult in light of the Ohio court’s failure to specify precisely what disclo-
sures were required. The gist of the report of the Board of Commis-
sioners on this point, however, was that appellant’s advertising was poten-
tially deceptive because it “left standing the impression that if there were 
no recovery, the client would owe nothing.” App. to Juris. Statement 14a. 
Accordingly, the report at a minimum suggests that an attorney advertis-
ing a contingent fee must disclose that a client may be liable for costs even 
if the lawsuit is unsuccessful. The report and the opinion of the Ohio 
Supreme Court also suggest that the attorney’s contingent-fee rate must 
be disclosed, see ibid.; 10 Ohio St. 3d 44, 48, 461 N. E. 2d 883, 886 (1984). 
Neither requirement seems intrinsically burdensome; and they certainly 
cannot be said to be unreasonable as applied to appellant, who included in 
his advertisement no information whatsoever regarding costs and fee 
rates. This case does not provide any factual basis for finding that Ohio’s 
disclosure requirements are unduly burdensome.

The vagueness of the Ohio Supreme Court’s opinion regarding precisely 
what an attorney must disclose in an advertisement mentioning a con-
tingent fee is, however, unfortunate. It is also worth noting that DR 
2-101(B)(15), the only explicit reference in the Ohio rules to a disclosure 
requirement involving contingent fees, does not on its face require any dis-
closures except when an advertisement mentions contingent-fee rates— 
which appellant’s advertisement did not do. Because “[a] relevant inquiry 
in appraising a decision to disbar is whether the attorney stricken from the 
rolls can be deemed to have been on notice that the courts would condemn 
the conduct for which he was removed,” In re Ruffalo, 390 U. S. 544, 554 
(1968) (Whi te , J., concurring in result), it may well be that for Ohio actu-
ally to disbar an attorney on the basis of its disclosure requirements as 
they have been worked out to this point would raise significant due process 
concerns. Given the reasonableness of the decision that appellant’s omis-
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VI
Finally, we address appellant’s argument that he was de-

nied procedural due process by the manner in which disci-
pline was imposed on him in connection with his drunken 
driving advertisement. Appellant’s contention is that the 
theory relied on by the Ohio Supreme Court and its Board of 
Commissioners as to how the advertisement was deceptive 
was different from the theory asserted by the Office of Dis-
ciplinary Counsel in its complaint.16 We cannot agree that 
this discrepancy violated the constitutional guarantee of due 
process.

Under the law of Ohio, bar discipline is the responsibility of 
the Ohio Supreme Court. Ohio Const., Art. IV, §2(B)(1)(g). 
The Board of Commissioners on Grievances and Discipline 
formally serves only as a body that recommends discipline to 
the Supreme Court; it has no authority to impose discipline 
itself. See Govt. Bar Rule V(2), (16)-(20). That the Board 
of Commissioners chose to make its recommendation of dis-
cipline on the basis of reasoning different from that of the 
Office of Disciplinary Counsel is of little moment: what is im-
portant is that the Board’s recommendations put appellant on 
notice of the charges he had to answer to the satisfaction of 
the Supreme Court of Ohio. Appellant does not contend 
that he was afforded no opportunity to respond to the Board’s 
recommendation; indeed, the Ohio rules appear to provide 
ample opportunity for response to Board recommendations, 
and it appears that appellant availed himself of that opportu-

sions created the potential for deception of the public, however, we see no 
infirmity in a decision to issue a public reprimand on the basis of those 
omissions. And, of course, were Ohio to articulate its disclosure rules 
regarding contingent fees in such a way that they provided a sure guide 
to the advertising attorney, neither the Due Process Clause nor the First 
Amendment would preclude disbarment as a penalty for the violation of 
those rules.

16 See supra, at 634.
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nity.17 The notice and opportunity to respond afforded 
appellant were sufficient to satisfy the demands of due 
process.18

VII
The Supreme Court of Ohio issued a public reprimand in-

corporating by reference its opinion finding that appellant 
had violated Disciplinary Rules 2-101(A), 2-101(B), 2-101 
(B)(15), 2-103(A), and 2-104(A). That judgment is affirmed 
to the extent that it is based on appellant’s advertisement in-
volving his terms of representation in drunken driving cases 
and on the omission of information regarding his contingent-
fee arrangements in his Daikon Shield advertisement. But 
insofar as the reprimand was based on appellant’s use of an 

17 Appellant suggests that he was prejudiced by his inability to present 
evidence relating to the Board’s factual conclusion that it was a common 
practice for persons charged with drunken driving to plead guilty to lesser 
offenses. If this were in fact the case, appellant’s due process objection 
might be more forceful. But appellant does not—and probably cannot— 
seriously dispute that guilty pleas to lesser offenses are common in drunken 
driving cases, nor does he argue that he was precluded from arguing before 
the Ohio Supreme Court that it was improper for the Board of Commission-
ers to take judicial notice of the prevalence of such pleas. Under these 
circumstances, we see no violation of due process in the Ohio Supreme 
Court’s acceptance of the Board’s factual conclusions. See American 
Trucking Assns., Inc. v. Frisco Transportation Co., 358 U. S. 133, 144 
(1958).

18 Appellant’s reliance on In re Ruffalo, 390 U. S. 544 (1968), is mis-
placed. Although the majority in that case did hold that a change in the 
charges against the petitioner during proceedings before the Ohio Board of 
Commissioners violated due process, the feature of that case that was 
particularly offensive was that the change was such that the very evidence 
put on by the petitioner in defense of the original charges became, under 
the revised charges, inculpatory. Thus, in that case, the original charges 
functioned as a “trap,” id., at 551, for they lulled the petitioner into pre-
senting evidence that “irrevocably assur[ed] his disbarment under charges 
not yet made.” Id., at 551, n. 4. In this case, the variance between the 
theory of the Office of Disciplinary Counsel and the Board of Commission-
ers had no such prejudicial effect on appellant.
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illustration in his advertisement in violation of DR 2-101(B) 
and his offer of legal advice in his advertisement in violation 
of DR 2-103(A) and 2-104(A), the judgment is reversed.

It is so ordered.

Just ice  Powell  took no part in the decision of this case.

Just ice  Brenn an , with whom Justi ce  Mars hall  joins, 
concurring in part, concurring in the judgment in part, and 
dissenting in part.

I fully agree with the Court that a State may not discipline 
attorneys who solicit business by publishing newspaper ad-
vertisements that contain “truthful and nondeceptive in-
formation and advice regarding the legal rights of potential 
clients” and “accurate and nondeceptive illustration[s].” 
Ante, at 647, 649. I therefore join Parts I-IV of the Court’s 
opinion, and I join the Court’s judgment set forth in Part VII 
to the extent it reverses the Supreme Court of Ohio’s public 
reprimand of the appellant Philip Q. Zauderer for his viola-
tions of Disciplinary Rules 2-101(B), 2-103(A), and 2-104(A).

With some qualifications, I also agree with the conclusion 
in Part V of the Court’s opinion that a State may impose 
commercial-advertising disclosure requirements that are 
“reasonably related to the State’s interest in preventing de-
ception of consumers.” Ante, at 651. I do not agree, how-
ever, that the State of Ohio’s vaguely expressed disclosure 
requirements fully satisfy this standard, and in any event I 
believe that Ohio’s punishment of Zauderer for his alleged 
infractions of those requirements violated important due 
process and First Amendment guarantees. In addition, I 
believe the manner in which Ohio has punished Zauderer for 
publishing the “drunk driving” advertisement violated funda-
mental principles of procedural due process. I therefore 
concur in part and dissent in part from Part V of the Court’s 
opinion, dissent from Part VI, and dissent from the judgment 
set forth in Part VII insofar as it affirms the Supreme Court
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of Ohio’s public reprimand “based on appellant’s advertise-
ment involving his terms of representation in drunken driv-
ing cases and on the omission of information regarding his 
contingent-fee arrangements in his Daikon Shield advertise-
ment.” Ante, at 655.

I
A

The Court concludes that the First Amendment’s protec-
tion of commercial speech is satisfied so long as a disclosure 
requirement is “reasonably related” to preventing consumer 
deception, and it suggests that this standard “might” be vio-
lated if a disclosure requirement were “unjustified” or “un-
duly burdensome.” Ante, at 651. I agree with the Court’s 
somewhat amorphous “reasonable relationship” inquiry only 
on the understanding that it comports with the standards 
more precisely set forth in our previous commercial-speech 
cases. Under those standards, regulation of commercial 
speech—whether through an affirmative disclosure require-
ment or through outright suppression1—is “reasonable” only 

1 Much of the Court’s reasoning appears to rest on the premise that, in 
the commercial-speech context, “the First Amendment interests impli-
cated by disclosure requirements are substantially weaker than those at 
stake when speech is actually suppressed.” Ante, at 652, n. 14. I be-
lieve the Court greatly overstates the distinction between disclosure and 
suppression in these circumstances. We have noted in traditional First 
Amendment cases that an affirmative publication requirement “operates as 
a command in the same sense as a statute or regulation forbidding [some-
one] to publish specified matter,” and that “a compulsion to publish that 
which ‘ “reason” tells [one] should not be published’ ” therefore raises sub-
stantial First Amendment concerns. Miami Herald Publishing Co. v. 
Tornillo, 418 U. S. 241, 256 (1974). Such compulsion in the advertising 
context will frequently be permissible, and I agree that the distinction be-
tween suppression and disclosure supports some differences in analysis. 
See n. 2, infra. Nevertheless, disclosure requirements must satisfy the 
basic tenets of commercial-speech doctrine: they must demonstrably and 
directly advance substantial state interests, and they may extend no fur-
ther than “reasonably necessary” to serve those interests. InreR. M. J., 
455 U. S. 191, 203 (1982); Central Hudson Gas & Electric Corp. v. Public 
Service Comm’n of New York, 447 U. S. 557, 564-565 (1980).



658 OCTOBER TERM, 1984

Opinion of Bre nn an , J. 471 U. S.

to the extent that a State can demonstrate a legitimate and 
substantial interest to be achieved by the regulation. In re 
R. M. J., 455 U. S. 191, 203 (1982); Central Hudson Gas & 
Electric Corp. n . Public Service Comm’n of New York, 447 
U. S. 557, 564 (1980). Moreover, the regulation must di-
rectly advance the state interest and “may extend only as far 
as the interest it serves.” Id., at 565. See also id., at 564 
(“[T]he regulatory technique must be in proportion to [the 
State’s] interest”). Where the State imposes regulations to 
guard against “the potential for deception and confusion” in 
commercial speech, those regulations “may be no broader 
than reasonably necessary to prevent the deception.” In re 
R. M. J., supra, at 203. See also Virginia Pharmacy Board 
v. Virginia Citizens Consumer Council, Inc., 425 U. S. 748, 
772, n. 24 (1976) (disclosure requirements are permissible 
only to the extent they “are necessary to prevent [the ad-
vertisement from] being deceptive”); Bates v. State Bar of 
Arizona, 433 U. S. 350, 384 (1977) (States may require “some 
limited supplementation ... so as to assure that the con-
sumer is not misled”) (emphasis added).2

Because of the First Amendment values at stake, courts 
must exercise careful scrutiny in applying these standards. 
Thus a State may not rely on “highly speculative” or “tenu-

21 agree that Zauderer’s “least restrictive means” analysis is miscon-
ceived in the context of commercial-speech disclosure requirements. See 
ante, at 651-652, n. 14. Zauderer argues that Ohio’s interest in prevent-
ing consumer deception could more effectively be achieved through direct 
regulation of contingent-fee agreements themselves rather than through 
compelled disclosures in advertising. Brief for Appellant 41-43. As we 
repeatedly have emphasized, however, States have a substantial interest 
in ensuring that advertising itself is not misleading, see Virginia Phar-
macy Board v. Virginia Citizens Consumer Council, Inc., 425 U. S., 
at 771-772, and regulation of the underlying substantive conduct does 
not remove the potential for deception in the body of the advertisement. 
Beyond this, however, a disclosure requirement is “reasonably related” to 
truth in advertising only to the extent that it satisfies the standards set 
forth above in text.
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ous” arguments in carrying its burden of demonstrating the 
legitimacy of its commercial-speech regulations. Central 
Hudson Gas & Electric Corp. v. Public Service Comm’n of 
New York, supra, at 569. Where a regulation is addressed 
to allegedly deceptive advertising, the State must instead 
demonstrate that the advertising either “is inherently likely 
to deceive” or must muster record evidence showing that 
“a particular form or method of advertising has in fact been 
deceptive,” In re R. M. J., supra, at 202, and it must simi-
larly demonstrate that the regulations directly and propor-
tionately remedy the deception. Where States have failed 
to make such showings, we have repeatedly struck down the 
challenged regulations.3

As the Court acknowledges, it is “somewhat difficult” to 
apply these standards to Ohio’s disclosure requirements “in 
light of the Ohio court’s failure to specify precisely what 
disclosures were required.” Ante, at 653, n. 15. It is also 
somewhat difficult to determine precisely what disclosure re-
quirements the Court approves today. The Supreme Court 
of Ohio appears to have imposed three overlapping require-
ments, each of which must be analyzed under the First 

3See, e. g., In re R. M. J., supra, at 200, n. 11 (State must justify 
restriction in light of “experience”); Central Hudson Gas & Electric Corp. 
v. Public Service Comm’n of New York, supra, at 570; Bates v. State Bar 
of Arizona, 433 U. S. 350, 381 (1977); Linmark Associates, Inc. v. Will-
ing boro, 431 U. S. 85, 95 (1977) (“The record here demonstrates that re-
spondents failed to establish that [their restriction] is needed”); Virginia 
Pharmacy Board v. Virginia Citizens Consumer Council, Inc., supra, at 
769 (Commonwealth’s justifications failed on “close inspection”). See also 
Metromedia, Inc. v. San Diego, 453 U. S. 490, 528 (1981) (Bre nn an , J., 
concurring in judgment). In evaluating the necessary form and content of 
disclosure, courts of course should be guided by the “enlightenment gained 
from administrative experience,” because regulatory authorities are “often 
in a better position than are courts to determine” such matters. FTC v. 
Colgate-Palmolive Co., 380 U. S. 374, 385 (1965); cf. In re R. M. J., 
supra, at 200, n. 11. Particularly in this First Amendment context, how-
ever, such determinations merit deference only to the extent they are sup-
ported by evidence and reasoned explanation.
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Amendment standards set forth above. First, the court con-
cluded that “a lawyer advertisement which refers to contin-
gent fees” should indicate whether “additional costs . . . 
might be assessed the client.” 10 Ohio St. 3d 44, 48, 461 
N. E. 2d 883, 886 (1984). The report of the Board of Com-
missioners on Grievances and Discipline of the Ohio Supreme 
Court explained that such a requirement is necessary to 
guard against “the impression that if there were no recovery, 
the client would owe nothing.” App. to Juris. Statement 
14a. I agree with the Court’s conclusion that, given the gen-
eral public’s unfamiliarity with the distinction between fees 
and costs, a State may require an advertising attorney to in-
clude a costs disclaimer so as to avoid the potential for misun-
derstanding, ante, at 653—provided the required disclaimer 
is “no broader than reasonably necessary to prevent the de-
ception,” In re R. M. J., supra, at 203.

Second, the report and opinion provide that an attorney 
advertising his availability on a contingent-fee basis must 
“specifically expres[s]” his rates. 10 Ohio St. 3d, at 48, 461 
N. E. 2d, at 886; see also App. to Juris. Statement 14a. The 
Court’s analysis of this requirement—which the Court char-
acterizes as a “suggestion],” ante, at 653, n. 15—is limited 
to the passing observation that the requirement does not 
“see[m] intrinsically burdensome,” ibid. The question of 
burden, however, is irrelevant unless the State can first 
demonstrate that the rate-publication requirement directly 
and proportionately furthers a “substantial interest.” In re 
R. M. J., 455 U. S., at 203. Yet an attorney’s failure to 
specify a particular percentage rate when advertising that he 
accepts cases on a contingent-fee basis can in no way be said 
to be “inherently likely to deceive,” id., at 202, and the volu-
minous record in this case fails to reveal a single instance sug-
gesting that such a failure has in actual experience proved 
deceptive.4 Nor has Ohio at any point identified any other

4 The Office of Disciplinary Counsel introduced no evidence and made no 
arguments concerning this question, and the Board of Commissioners did 
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“substantial interest” that would be served by such a require-
ment. Although a State might well be able to demonstrate 
that rate publication is necessary to prevent deception or 
to serve some other substantial interest, it must do so pursu-
ant to the carefully structured commercial-speech standards 
in order to ensure the full evaluation of competing consid-
erations and to guard against impermissible discrimination 
among different categories of commercial speech. See n. 7, 
infra.5 Ohio has made no such demonstration here.

Third, the Supreme Court of Ohio agreed with the Board of 
Commissioners that Zauderer had acted unethically “by fail-
ing fully to disclose the terms of the contingent fee arrange-
ment which was intended to be entered into at the time of 
publishing the advertisement.” 10 Ohio St. 3d, at 47, 461 

not address the issue. The Supreme Court of Ohio referred in passing to 
rate disclosure as contributing to “purposes of clarity.” 10 Ohio St. 3d 44, 
48, 461 N. E. 2d 883, 886 (1984). But there is nothing in this record to 
suggest that a simple reference to contingent fees is unclear, and such cur-
sory and “highly speculative” arguments are an unacceptable substitute for 
the reasoned evaluation that is required when regulating commercial 
speech. Central Hudson Gas & Electric Corp. v. Public Service Comm’n 
of New York, 447 U. S., at 569; see also Bates v. State Bar of Arizona, 
supra, at 381.

5 Ohio’s failure to make such a demonstration is particularly troubling in 
light of Zauderer’s persuasive argument that it is extremely burdensome— 
and in fact potentially misleading—to attempt to set forth a particular ad-
vertised “rate” for personal injury cases. He argues that his contingent-
fee rates—like those of many attorneys—vary substantially depending 
upon the unique factual and legal needs of a given client and the extent 
of representation that is necessary to advance the client’s interests. 
Zauderer’s specific rate information is subject to numerous qualifications 
and clarifications, all of which are spelled out in a lengthy written contract. 
See n. 6, infra. It was precisely out of concern that a set “rate” might not 
accurately encompass the range of potentially required services that some 
Members of this Court objected to any price disclosure by attorneys in the 
first instance. See, e. g., Bates v. State Bar of Arizona, 433 U. S., at 386 
(Bur ge r , C. J., concurring in part and dissenting in part); id., at 392 
(Pow el l , J., concurring in part and dissenting in part). Our approval of 
attorney price advertising has previously extended only to those services 
for which fixed rates can “meaningfully be established.” Id., at 373.
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N. E. 2d, at 886 (emphasis added); see App. to Juris. State-
ment 14a, 19a. The record indicates that Zauderer enters 
into a comprehensive contract with personal injury clients, 
one that spells out over several pages the various terms and 
qualifications of the contingent-fee relationship.6 If Ohio

6 A representative “Retainer Agreement and Contract of Employment” 
provides, inter alia:
“IV. ATTORNEY FEES

“I hereby agree to pay P. Q. Z. & A as attorney fees for such represen-
tation, which fees are deemed by me to be reasonable:

“Thirty-Three and One-Third Per Cent of the gross amount recovered by 
way of settlement or compromise prior to trial;

“Forty Per Cent of the gross amount recovered by way of settlement or 
compromise or judgment if a trial or any part thereof commences, and an 
appeal is not necessary;

“Forty-Five Per Cent of the gross amount recovered by way of settle-
ment or compromise or judgment if a trial or any part thereof commences, 
and an appeal is necessary.

“The term ‘gross amount’ shall mean the total amount of money recov-
ered, prior to any deduction for expenses, and shall include any interest 
awarded or recovered.

“IT IS AGREED AND UNDERSTOOD THAT THIS EMPLOYMENT 
IS UPON A CONTINGENT FEE BASIS, AND IF NO RECOVERY IS 
MADE, I WILL NOT BE INDEBTED TO P. Q. Z. & A FOR ANY SUM 
WHATSOEVER AS ATTORNEY FEES (EXCEPT AS PROVIDED IN 
SECTION VIII HEREOF.)
“V. COSTS AND OTHER EXPENSES

“I understand and agree that out-of-pocket costs incurred or advanced 
by P. Q. Z. & A in the course of the investigation or in the handling of any 
litigation or appeal on my behalf including, but not limited to, court costs, 
long distance telephone charges, court costs, document duplication costs, 
brief printing costs, postage, court reporter fees, medical report expenses, 
witness fees, costs of obtaining evidence, necessary disbursements and 
reasonable travel expenses incurred by P. Q. Z. & A in advancing my 
cause, must be borne by me. I, thus, agree to reimburse P. Q. Z. & A for 
any such necessary out-of-pocket expenses it advances on my behalf.
“VI. EMPLOYMENT OF EXPERTS AND INVESTIGATORS

“P. Q. Z. & A may, in its discretion, employ medical experts or other 
necessary experts or investigators in connection with my case, after con-
sultation with me.
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seriously means to require Zauderer “fully to disclose the[se] 
terms,” this requirement would obviously be so “unduly bur-
densome” as to violate the First Amendment. Ante, at 651. 
Such a requirement, compelling the publication of detailed 
fee information that would fill far more space than the ad-
vertisement itself, would chill the publication of protected 
commercial speech and would be entirely out of proportion 

“I understand that all fees and expenses charged by such experts, includ-
ing witness fees, are my responsibility, and I agree to reimburse P. Q. Z. 
& A for any such fees or expenses which it advances or incurs on my behalf. 
“VI. ASSOCIATE COUNSEL AND LEGAL ASSISTANTS

“P. Q. Z. & A may, in its discretion, employ associate counsel (including 
one or more lawyers outside the office of P. Q. Z. & A) and law clerks or 
legal assistants or paralegals to assist it in representing me. The cost of 
such assistance shall be borne by P. Q. Z. & A out of the attorney fees, if 
any, paid under Section IV of this contract. (I understand that if P. Q. Z. 
& A employs associate counsel, a division of attorney fees, if any, paid 
under Section IV will be made, and I hereby consent to such employment 
and division of fees).
“VIL RETENTION OF ATTORNEY’S FEES AND ADVANCED 
COSTS FROM SETTLEMENT PROCEEDS

“P. Q. Z. & A may receive the settlement or judgment amount and may 
retain its percentage of attorney’s fees from such sum. Before disbursing 
the remainder to me, it may deduct therefrom the amount of costs and ex-
penses advanced or incurred by P. Q. Z. & A as herein provided.
“VIII. SUBSTITUTION OR DISCHARGE OF ATTORNEY

“P. Q. Z. & A shall be entitled to the reasonable value of its professional 
services (and its costs and other expenses as provided in Sections V and 
VI) in the event I discharge P. Q. Z. & A or obtain a substitution of attor-
neys before any settlement, compromise or judgment on any claim for the 
prosecution of which P. Q. Z. & A is hereby retained.

“X. COMPENSATION IN EVENT OF SETTLEMENT BY CLIENT
“I agree that if I settle my claim or cause of action without the consent of 

P. Q. Z. & A, I will pay to P. Q. Z. & A: (a) the fee computed in accordance 
with the terms of this agreement, based upon the final recovery received 
by me in the settlement, and (b) the costs and expenses as provided in Sec-
tion V and VI.” Attachment A to Response of Respondent Zauderer to 
Relator’s First Set of Interrogatories, No. 454 (Bd. of Commr’s on Griev-
ances and Discipline, S. Ct. Ohio).
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to the State’s legitimate interest in preventing potential de-
ception. See In re R. M. J., 455 U. S., at 203; Central 
Hudson Gas & Electric Corp. v. Public Service Comm’n 
of New York, 447 U. S., at 564; Virginia Pharmacy Board 
v. Virginia Citizens Consumer Council, Inc., 425 U. S., at 
771-772, n. 24. Given the Court’s explicit endorsement of 
Ohio’s other disclosure provisions, I can only read the Court’s 
telling silence respecting this apparent requirement as an 
implicit acknowledgment that it could not possibly pass con-
stitutional muster.7

B
Ohio’s glaring failure “to specify precisely what disclosures 

were required,” ante, at 653, n. 15, is relevant in another 
important respect. Even if a State may impose particular 
disclosure requirements, an advertiser may not be punished 
for failing to include such disclosures “unless his failure is 
in violation of valid state statutory or decisional law requiring 
the [advertiser] to label or take other precautions to prevent 
confusion of customers.” Compco Corp. v. Day-Brite Light-
ing, Inc., 376 U. S. 234, 238-239 (1964). Whether or not 
Ohio may properly impose the disclosure requirements dis-
cussed above, it failed to provide Zauderer with sufficient 
notice that he was expected to include such disclosures in 
his Daikon Shield advertisement. The State’s punishment 
of Zauderer therefore violated basic due process and First 
Amendment guarantees.

7 Ohio apparently imposes no comparably sweeping disclosure require-
ments on advertisements that mention other types of fee arrangements, 
such as hourly rates or fixed-fee schedules. Cf. Ohio DR 2-101(B) 
(16)-(17). In the absence of any evidence supporting such extremely dis-
parate treatment—and there is none in this record—one inference might 
be that contingent-fee advertising is being impermissibly singled out for 
onerous treatment. Cf. Friedman v. Rogers, 440 U. S. 1, 20-24 (1979) 
(Bla ck mun , J., concurring in part and dissenting in part); Ohralik v. Ohio 
State Bar Assn., 436 U. S. 447, 475-476 (1978) (Mar sha ll , J., concurring 
in part and concurring in judgment).
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Neither the published rules, state authorities, nor govern-
ing precedents put Zauderer on notice of what he was re-
quired to include in the advertisement. As the Court ac-
knowledges, Ohio’s Disciplinary Rules do not “on [their] face 
require any disclosures except when an advertisement men-
tions contingent-fee rates—which appellant’s advertisement 
did not do.” Ante, at 653, n. 15. In light of the ambiguity 
of the rules, Zauderer contacted the governing authorities be-
fore publishing the advertisement and unsuccessfully sought 
to determine whether it would be ethically objectionable. 
He met with representatives of the Office of Disciplinary 
Counsel, reviewed the advertisement with them, and asked 
whether the Office had any objections or recommendations 
concerning the form or content of the advertisement. The 
Office refused to advise Zauderer whether “he should or 
should not publish the advertisement,” informing him that it 
“does not have authority to issue advisory opinions nor to 
approve or disapprove legal service advertisements.” Stipu-
lation of Fact Between Relator and Respondent 22, 27, 
App. 16. And even after full disciplinary proceedings, Ohio 
still has failed, as the Court acknowledges, “to specify 
precisely what disclosures were required,” and therefore to 
specify precisely how Zauderer violated the law and what 
reasonable precautions he can take to avoid future discipli-
nary actions. Ante, at 653, n. 15.

A regulation that “either forbids or requires the doing of an 
act in terms so vague that men of common intelligence must 
necessarily guess at its meaning and differ as to its applica-
tion, violates the first essential of due process of law.” Con-
nally v. General Construction Co., 269 U. S. 385, 391 (1926). 
The Fourteenth Amendment’s Due Process Clause “insist[s] 
that laws give the person of ordinary intelligence a reason-
able opportunity to know what is prohibited, so that he may 
act accordingly.” Grayned v. City of Rockford, 408 U. S. 
104, 108-109 (1972). This requirement “applies with par-
ticular force in review of laws dealing with speech,” Hynes 
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v. Mayor of Oradell, 425 U. S. 610, 620 (1976); “a man may 
be the less required to act at his peril here, because the free 
dissemination of ideas may be the loser,” Smith v. Califor-
nia, 361 U. S. 147, 151 (1959).8

These guarantees apply fully to attorney disciplinary pro-
ceedings. In re Ruffalo, 390 U. S. 544, 550 (1968). Given 
the traditions of the legal profession and an attorney’s spe-
cialized professional training, there is unquestionably some 
room for enforcement of standards that might be impermissi-
bly vague in other contexts; an attorney in many instances 
may properly be punished for “conduct which all responsible 
attorneys would recognize as improper for a member of the 
profession.” Id., at 555 (White , J., concurring in result).9 
But where “[t]he appraisal of [an attorney’s] conduct is one 
about which reasonable men differ, not one immediately ap-
parent to any scrupulous citizen who confronts the question,” 
and where the State has not otherwise proscribed the con-
duct in reasonably clear terms, the Due Process Clause for-
bids punishment of the attorney for that conduct. Id., at 
555-556.10

8 See also Buckley y. Valeo, 424 U. S. 1, 76-82 (1976) (per curiam); 
Baggett v. Bullitt, 377 U. S. 360, 372 (1964); Cramp v. Board of Public 
Instruction, 368 U. S. 278, 287 (1961).

9 Arguably vague regulations may take on “definiteness and clarity” in 
the context of the profession’s “complex code of behavior,” and an attorney 
is properly charged with knowledge of all applicable disciplinary rules and 
ethical guidelines. In re Bithoney, 486 F. 2d 319, 324-325 (CAI 1973). 
See also Comment, ABA Code of Professional Responsibility: Void for 
Vagueness?, 57 N. C. L. Rev. 671, 676-680 (1979).

10 In addition to ensuring fair notice, vagueness doctrine also guards 
against “‘harsh and discriminatory enforcement . . . against particular 
groups deemed to merit [official] displeasure.’” Papachristou v. City 
of Jacksonville, 405 U. S. 156, 170 (1972) (citation omitted); see also 
Kolender n . Lawson, 461 U. S. 352, 358 (1983). Some commentators have 
suggested that vague disciplinary rules have been used as a tool for 
singling out unorthodox and unpopular attorneys for sanction. See, 
e. g., Comment, Controlling Lawyers by Bar Associations and Courts,
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I do not believe that Zauderer’s Daikon Shield advertise-
ment can be said to be so obviously misleading as to justify 
punishment in the absence of a reasonably clear contempora-
neous rule requiring the inclusion of certain disclaimers. 
The advertisement’s statement that “[i]f there is no recovery, 
no legal fees are owed by our clients” was accurate on its 
face, and “[t]here is nothing in the record to indicate that 
the inclusion of this information was misleading” in actual 
practice because of the failure to include a costs disclaimer. 
In re R. M. J., 455 U. S., at 205-206.11 Moreover, although 
the statement might well be viewed by many attorneys as 
carrying the potential for deception, the Office of Discipli-
nary Counsel itself stipulated that “[t]he Daikon Shield ad-
vertisement published by [Zauderer] does not contain a false, 
fraudulent, misleading, deceptive, self-laudatory or unfair 
statement or claim.” Stipulation of Fact Between Relator 
and Respondent 1130, App. 17. Several other States have 
approved the publication of Daikon Shield advertisements 
containing the identical no-legal-fees statement, without 
even a suggestion that the statement might be deceptive.5 * * * * * * 12

5 Harv. Civ. Rights-Civ. Lib. L. Rev. 301, 312-314 (1970); Comment,
The Privilege Against Self-Incrimination in Bar Disciplinary Proceedings:
What Ever Happened to Spevak?, 23 Vill. L. J. 127, 135-136 (1977). See
also n. 11, infra.

11 No member of the general public has ever complained to the Office of
Disciplinary Counsel about Zauderer’s Daikon Shield advertisement. Sec-
ond Stipulation of Fact Between Relator and Respondent 138, App. 41. 
Instead, the Office filed its charges only as a result of complaints received 
from other attorneys—including the local counsel for A. H. Robins Com-
pany, manufacturer of the Daikon Shield. Id., 111139, 40, App. 41.

12 See, e. g., Brief for Respondent Zauderer In Support Of His Objec-
tions, No. DD 83-19 (S. Ct. Ohio), pp. 129-130 (decision of the Disciplinary 
Board of the Supreme Court of Pennsylvania); id., at 132 (decision of the 
State Disciplinary Board of the State Bar of Georgia); id., at 135 (decision 
of the Florida Bar Grievance Committee for the Tenth Judicial Circuit); 
Statement of Additional Authorities Upon Which Counsel For Respondent 
Zauderer Intends To Rely, No. DD 83-19 (S. Ct. Ohio), pp. 15-16 (decision 
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And the Office of Disciplinary Counsel’s refusal to respond to 
Zauderer’s prepublication inquiries concerning the propriety 
of the advertisement wholly undermines one of the basic jus-
tifications for allowing punishment for violations of imprecise 
commercial regulations—that a businessperson can clarify 
the meaning of an arguably vague regulation by consulting 
with government administrators.13 Although I agree that a 
State may upon a proper showing require a costs disclaimer 
as a prophylactic measure to guard against potential decep-
tion, see supra, at 660, and may thereafter discipline attor-
neys who fail to include such disclaimers, Ohio had imposed 
no such requirement at the time Zauderer published the ad-
vertisement, as the Court acknowledges, ante, at 653, n. 15. 
The State instead has punished Zauderer for violating re-
quirements that did not exist prior to this disciplinary 
proceeding.

The Court appears to concede these serious problems, not-
ing that “it may well be that for Ohio actually to disbar an 
attorney on the basis of its disclosure requirements as they 
have been worked out to this point would raise significant 
due process concerns.” Ibid, (emphasis added). The Court

of the Office of Trial Counsel, State Bar of California); In re Discipline of 
Appert & Pyle, 315 N. W. 2d 204 (Minn. 1981).

The Office of Disciplinary Counsel apparently did not initially view the 
no-legal-fees statement as deceptive, because it did not so charge until al-
most five months after the proceedings had commenced. Compare Com-
plaint and Certificate, App. 3, with Amended Complaint 111124-27, App. 25. 
As Zauderer notes, “the fact that the charge was not made in the original 
complaint suggests that if appellee found the ad misleading, it was only 
after several readings of both the ad and the Code that it reached this 
conclusion.” Brief for Appellant 38.

13See, e. g., Hoffman Estates v. The Flipside, Hoffman Estates, Inc., 
455 U. S. 489, 498 (1982); Joseph E. Seagram & Sons, Inc. v. Hostetter, 
384 U. S. 35, 49 (1966). The Court previously has noted that, because tra-
ditional prior restraint principles do not fully apply to commercial speech, a 
State may require “a system of previewing advertising campaigns to insure 
that they will not defeat” state restrictions. Central Hudson Gas & Elec-
tric Corp. v. Public Service Comm’n of New York, 447 U. S., at 571, n. 13.
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“see[s] no infirmity” in this case, however, because the 
Supreme Court of Ohio publicly reprimanded Zauderer 
rather than disbarring him. Ante, at 654, n. 15. This 
distinction is thoroughly unconvincing. When an attorney’s 
constitutional rights have been violated, we have not hesi-
tated in the past to reverse disciplinary sanctions that 
were even less severe than a public reprimand.14 Moreover, 
a public reprimand in Ohio exacts a potentially severe de-
privation of liberty and property interests that are fully 
protected by the Due Process Clause. The reprimand brands 
Zauderer as an unethical attorney who has violated his 
solemn oath of office and committed a “willful breach” of 
the Code of Professional Responsibility, and it has been 
published in statewide professional journals and the official 
reports of the Ohio Supreme Court.15 This Court’s casual 
indifference to the gravity of this injury inflicted on an attor-
ney’s good name demeans the entire legal profession.16 In 
addition, under Ohio law “[a] person who has been . . . pub-
licly reprimanded for misconduct, upon being found guilty of 
subsequent misconduct, shall be suspended for an indefinite 
period from the practice of law or permanently disbarred 
. . . .” Govt. Bar Rule V(7). In light of Ohio’s vague rules, 
the governing authorities’ refusal to provide clarification and 

14See In re R. M. J., 455 U. S., at 198 (private reprimand). See also 
In re Primus, 436 U. S. 412, 421 (1978) (public reprimand); Bates v. State 
Bar of Arizona, 433 U. S., at 358 (censure).

15 See, e. g., Govt. Bar Rules IV, V(5)(a), V(20)(a); App. to Juris. State-
ment 22a-23a. Zauderer also was taxed costs of $1,043.63. Ibid.

16 “Where a person’s good name, reputation, honor, or integrity is at 
stake because of what the government is doing to him,” due process guar-
antees must scrupulously be observed. Wisconsin v. Constantineau, 400 
U. S. 433, 437 (1971). See also Board of Regents v. Roth, 408 U. S. 564, 
573 (1972) (same with respect to “any charge. . . that might seriously dam-
age [a person’s] standing and associations in his community”); Paul v. 
Davis, 424 U. S. 693, 722-723 (1976) (Bre nn an , J., dissenting) (“[T]he en-
joyment of one’s good name and reputation has been recognized repeatedly 
in our cases as being among the most cherished of rights enjoyed by a free 
people, and therefore as falling within the concept of personal ‘liberty’ ”).
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guidance to Zauderer, and the Ohio Supreme Court’s “failure 
to specify precisely what disclosures [are] required,” ante, at 
653, n. 15, Zauderer will hereafter publish advertisements 
mentioning contingent fees only at his peril. No matter 
what disclaimers he includes, Ohio may decide after the fact 
that further information should have been included and 
might, under the force of its rules, attempt to suspend him 
indefinitely from his livelihood. Such a potential trap for an 
unwary attorney acting in good faith not only works a signifi-
cant due process deprivation, but also imposes an intolerable 
chill upon the exercise of First Amendment rights. See 
supra, at 665-666, and n. 8.17

II
The Office of Disciplinary Counsel charged that Zauderer’s 

drunken driving advertisement was deceptive because it 
proposed a contingent fee in a criminal case—an unlawful 
arrangement under Ohio law. Amended Complaint TH 3-7, 
App. 22-23. Zauderer defended on the ground that the offer 
of a refund did not constitute a proposed contingent fee. 
This was the sole issue concerning the drunken driving ad-
vertisement that the Office complained of, and the evidence 
and arguments presented to the Board of Commissioners 
were limited to this question. The Board, however, did not

17 The First Amendment protects not only the right of attorneys to 
disseminate truthful information about the availability of contingent-fee 
arrangements, but the right of the public to receive such knowledge as 
well. See, e. g., Linmark Associates, Inc. v. Willing boro, 431 U. S., at 
96-97; Virginia Pharmacy Bd. v. Virginia Citizens Consumer Council, 
Inc., 425 U. S., at 770. Many members of the public fail to consult an at-
torney precisely out of ignorance concerning available fee arrangements. 
See, e. g., Ohralik v. Ohio State Bar Assn., 436 U. S., at 473-475 (Mar -
sha ll , J., concurring in part and concurring in judgment); Bates v. State 
Bar of Arizona, 433 U. S., at 370, and n. 22. Contingent-fee advertising, 
by providing information that is relevant to the potential vindication of 
legal rights, therefore serves interests far broader than the simple facilita-
tion of commercial barter.
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even mention the contingent-fee issue in its certified report. 
Instead, it found the advertisement “misleading and decep-
tive” on the basis of a completely new theory—that as a mat-
ter of “general knowledge” as discerned from certain “Munic-
ipal Court reports,” drunken driving charges are “in many 
cases . . . reduced and a plea of guilty or no contest to a 
lesser included offense is entered and received by the court,” 
so that in such circumstances “the legal fee would not be 
refundable.” App. to Juris. Statement 11a. Although 
Zauderer argued before the Supreme Court of Ohio that this 
theory had never been advanced by the Office of Disciplinary 
Counsel, that he had never had any opportunity to object 
to the propriety of judicial notice or to present opposing 
evidence, and that there was no evidence connecting him to 
the alleged practice, the court adopted the Board’s findings 
without even acknowledging his objections. 10 Ohio St. 
3d, at 48, 461 N. E. 2d, at 886.

Zauderer of course might not ultimately be able to dis-
prove the Board’s theory. The question before the Court, 
however, is not one of prediction but one of process. “A per-
son’s right to reasonable notice of a charge against him, and 
an opportunity to be heard in his defense—a right to his day 
in court—are basic in our system of jurisprudence.” In re 
Oliver, 333 U. S. 257, 273 (1948). Under the Due Process 
Clause, “reasonable notice” must include disclosure of “the 
specific issues [the party] must meet,” In re Gault, 387 U. S. 
1, 33-34 (1967) (emphasis added), and appraisal of “the fac-
tual material on which the agency relies for decision so 
that he may rebut it,” Bowman Transportation, Inc. v. 
Arkansas-Best Freight System, Inc., 419 U. S. 281, 288, n. 4 
(1974). These guarantees apply fully to attorney discipli-
nary proceedings because, obviously, “lawyers also enjoy 
first-class citizenship.” Spevack v. Klein, 385 U. S. 511, 516 
(1967). Where there is an “absence of fair notice as to the 
reach of the grievance procedure and the precise nature of 
the charges,” so that the attorney is not given a meaningful 
opportunity to present evidence in his defense, the proceed-
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ings violate due process. In re Ruffalo, 390 U. S., at 552 
(emphasis added).18

The Court acknowledges these guarantees, but argues that 
the Board’s change of theories after the close of evidence was 
“of little moment” because Zauderer had an opportunity to 
object to the Board’s certified report before the Supreme 
Court of Ohio. Ante, at 654. This reasoning is untenable. 
Although the Supreme Court of Ohio made the ultimate 
determination concerning discipline, it held no de novo hear-
ing and afforded Zauderer no opportunity to present evi-
dence opposing the Board’s surprise exercise of judicial 
notice. Under Ohio procedure, the court’s role was instead 
limited to a record review of the Board’s certified findings to 
determine whether they were “against the weight of the evi-
dence” or made in violation of legal and procedural guaran-
tees. Cincinnati Bar Assn. v. Fennell, 63 Ohio St. 2d 113, 
119, 406 N. E. 2d 1129, 1133 (1980).19 All that Zauderer 
could do was to argue that the Board’s report was grounded 
on a theory that he had never been notified of and that he 
never had an opportunity to challenge with evidence of his 
own, and to request that proper procedures be followed.20

18 The Court attempts to distinguish Ruffalo by explaining that the 
absence of fair notice in that case caused the attorney to give exculpatory 
testimony that, after it prompted the inclusion of additional charges, be-
came inculpatory. Ante, at 655, n. 18. In the instant case, the Court 
assures, the absence of fair notice was not “particularly offensive” because 
it simply led Zauderer to refrain from presenting evidence that might have 
been exculpatory rather than to present evidence having an inculpatory 
effect. Ibid. This constricted interpretation of due process guarantees 
flies in the face of what I had thought was an “immutable” principle of our 
constitutional jurisprudence—that “the evidence used to prove the Govern-
ment’s case must be disclosed to the individual so that he has an opportu-
nity to show that it is untrue.” Greene v. McElroy, 360 U. S. 474, 496 
(1959).

19 See generally Govt. Bar Rule V(ll)-(20). The attorney may only file a 
list of objections to the certified findings and recommendations along with a 
supporting brief. Rule V(18).

20 See Brief for Respondent Zauderer In Support Of His Objections, 
No. DD 83-19 (S. Ct. Ohio), pp. 76-78.
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The court completely ignored these objections.21 To hold 
that this sort of procedure constituted a meaningful “chance 
to be heard in a trial of the issues,” Cole v. Arkansas, 333 
U. S. 196, 201 (1948), is to make a mockery of the due proc-
ess of law that is guaranteed every citizen accused of 
wrongdoing.

Justic e  O’Conn or , with whom The  Chief  Justi ce  and 
Justi ce  Rehn qui st  join, concurring in part, concurring in 
the judgment in part, and dissenting in part.

I join Parts I, II, V, and VI of the Court’s opinion, and 
its judgment except insofar as it reverses the reprimand 
based on appellant Zauderer’s use of unsolicited legal advice 
in violation of DR 2-103(A) and 2-104(A). I agree that 
appellant was properly reprimanded for his drunken driving 
advertisement and for his omission of contingent fee informa-
tion from his Daikon Shield advertisement. I also concur in 
the Court’s judgment in Part IV. At least in the context of 
print media, the task of monitoring illustrations in attorney 
advertisements is not so unmanageable as to justify Ohio’s 
blanket ban.* 1 I dissent from Part III of the Court’s opinion. 
In my view, the use of unsolicited legal advice to entice 
clients poses enough of a risk of overreaching and undue 
influence to warrant Ohio’s rule.

Merchants in this country commonly offer free samples of 
their wares. Customers who are pleased by the sample are 
likely to return to purchase more. This effective marketing 
technique may be of little concern when applied to many 
products, but it is troubling when the product being dis-

21 The mere opportunity unsuccessfully to bring procedural violations to 
the attention of an appellate-type forum obviously does not constitute the 
meaningful “chance to be heard” that is guaranteed by the Due Process 
Clause. Cole v. Arkansas, 333 U. S. 196, 201-202 (1948).

1 Like the majority, I express no view as to whether this is also the case 
for broadcast media. As the Court observed in Bates v. State Bar of Ari-
zona, 433 U. S. 350, 384 (1977), “the special problems of advertising on the 
electronic broadcast media will warrant special consideration.”
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pensed is professional advice. Almost every State restricts 
an attorney’s ability to accept employment resulting from un-
solicited legal advice. At least two persuasive reasons can 
be advanced for the restrictions. First, there is an enhanced 
possibility for confusion and deception in marketing profes-
sional services. Unlike standardized products, professional 
services are by their nature complex and diverse. See 
Virginia Pharmacy Board v. Virginia Citizens Consumer 
Council, Inc., 425 U. S. 748, 773, n. 25 (1976). Faced with 
this complexity, a layperson may often lack the knowledge or 
experience to gauge the quality of the sample before signing 
up for a larger purchase. Second, and more significantly, 
the attorney’s personal interest in obtaining business may 
color the advice offered in soliciting a client. As a result, a 
potential customer’s decision to employ the attorney may be 
based on advice that is neither complete nor disinterested.

These risks are of particular concern when an attorney 
offers unsolicited advice to a potential client in a personal 
encounter. In that context, the legal advice accompanying 
an attorney’s pitch for business is not merely apt to be com-
plex and colored by the attorney’s personal interest. The 
advice is also offered outside of public view, and in a setting 
in which the prospective client’s judgment may be more eas-
ily intimidated or overpowered. See Ohralik v. Ohio State 
Bar Assn., 436 U. S. 447 (1978). For these reasons, most 
States expressly bar lawyers from accepting employment 
resulting from in person unsolicited advice.2 Some States, 
like the American Bar Association in its Model Rules of Pro-
fessional Conduct, extend the prohibition to employment re-

2 See, e. g., Alaska DR 2-104(A); Ariz. DR 2-104(A); Ark. DR 2-104(A); 
Colo. DR 2-104(A); Conn. DR 2-104(A); Del. DR 2-104(A); D. C. DR 
2-104(A); Ga. DR 2-104(A); Ind. DR 2-104(A); Kan. DR 2-104(A); Mo. DR 
2-104(A); Mont. DR 2-104(A); Nev. DR 2-104(A); N. M. DR 2-104(A); 
N. C. DR 2-104(A); N. D. DR 2-104(A); Okla. DR 2-104(A); Tenn. DR 
2-104(A); Utah DR 2-104(A); Wash. DR 2-104(A); W. Va. DR 2-104(A); 
Wyo. DR 2-104(A).
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suiting from unsolicited advice in telephone calls, letters, or 
communications directed to a specific recipient.3 Ohio and 14 
other States go a step further. They do not limit their rules 
to certain methods of communication, but instead provide 
that, with limited exceptions, a “lawyer who has given unso-
licited legal advice to a layman that he should obtain counsel 
or take legal action shall not accept employment resulting 
from that advice.”4

The issue posed and decided in Part HI of the Court’s opin-
ion is whether such a rule can be applied to punish the use of 
legal advice in a printed advertisement soliciting business. 
The majority’s conclusion is a narrow one: “An attorney may 
not be disciplined for soliciting legal business through printed 
advertising containing truthful and nondeceptive . . . advice 
regarding the legal rights of potential clients.” Ante, at 647. 
The Court relies on its commercial speech analysis in Central 
Hudson Gas & Electric Corp. v. Public Service Comm’n of 
New York, 447 U. S. 557 (1980), and In re R. M. J., 455 
U. S. 191 (1982). As the Court notes, Central Hudson Gas 
& Electric establishes that a State can prohibit truthful and 
nondeceptive commercial speech only if the restriction di-
rectly advances a substantial government interest. In re 
R. M. J. went further, stating that a State cannot place an 
absolute prohibition on certain types of potentially mislead-
ing information if the information may also be presented in a 
way that is not deceptive. 455 U. S., at 203.

Given these holdings, the Court rejects Ohio’s ban on the 
legal advice contained in Zauderer’s Daikon Shield advertise-

8 See ABA Model Rule of Professional Conduct 7.3 (1983); Haw. DR 
2-103, DR 2-104; Me. Rule 3.9(F); Minn. DR 2-103(A) (in person and tele-
phonic solicitation); S. D. DR 2-103, DR 2-104(A).

4 See Idaho DR 2-104; Ky. DR 2-104(A); Md. DR 2-104(A); Mich. DR 
2-104(A); Miss. DR 2-104(A); Neb. DR 2-104(A); N. J. DR 2-104(A); 
N. Y. DR 2-104(A); Ohio DR 2-104(A); Ore. DR 2-104(A); Pa. DR 
2-104(A); R. I. DR 2-104(A); Tex. DR 2-104(A); Vt. DR 2-104(A); Wis. 
DR 2-104(A).
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ment: “do not assume it is too late to take legal action against 
the . . . manufacturer.” App. 15. Surveying Ohio law, the 
majority concludes that this advice “seems completely un-
objectionable,” ante, at 640. Since the statement is not 
misleading, the Court turns to the asserted state interests in 
restricting it, and finds them all wanting. The Court per-
ceives much less risk of overreaching or undue influence here 
than in Ohralik simply because the solicitation does not occur 
in person. The State’s interest in discouraging lawyers from 
stirring up litigation is denigrated because lawsuits are not 
evil, and States cannot properly interfere with access to our 
system of justice. Finally, the Court finds that there exist 
less restrictive means to prevent attorneys from using mis-
leading legal advice to attract clients: just as the Federal 
Trade Commission has been able to identify unfair or de-
ceptive practices in the marketing of mouthwash and eggs, 
Warner-Lambert Co. v. FTC, 183 U. S. App. D. C. 230, 562 
F. 2d 749 (1977), National Comm’n on Egg Nutrition v. 
FTC, 570 F. 2d 157 (CA7 1977), the States can identify unfair 
or deceptive legal advice without banning that advice en-
tirely. Ante, at 645-646. The majority concludes that 
“[t]he qualitative distinction the State has attempted to draw 
eludes us.” Ante, at 646.

In my view, state regulation of professional advice in 
advertisements is qualitatively different from regulation of 
claims concerning commercial goods and merchandise, and 
is entitled to greater deference than the majority’s analysis 
would permit. In its prior decisions, the Court was better 
able to perceive both the importance of state regulation of 
professional conduct, and the distinction between profes-
sional services and standardized consumer products. See, 
e. g., Goldfarb v. Virginia State Bar, 421 U. S. 773, 792 
(1975). The States understandably require more of attor-
neys than of others engaged in commerce. Lawyers are pro-
fessionals, and as such they have greater obligations. As 
Justice Frankfurter once observed, “[f]rom a profession 
charged with [constitutional] responsibilities there must be
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exacted . . . qualities of truth-speaking, of a high sense of 
honor, of granite discretion.” Schware v. Board of Bar 
Examiners of New Mexico, 353 U. S. 232, 247 (1957). The 
legal profession has in the past been distinguished and well 
served by a code of ethics which imposes certain standards 
beyond those prevailing in the marketplace and by a duty 
to place professional responsibility above pecuniary gain. 
While some assert that we have left the era of professional-
ism in the practice of law, see Florida Bar v. Schreiber, 420 
So. 2d 599 (Fla. 1982) (opinion of Ehrlich, J.), substantial 
state interests underlie many of the provisions of the state 
codes of ethics, and justify more stringent standards than 
apply to the public at large.

The Court’s commercial speech decisions have repeatedly 
acknowledged that the differences between professional serv-
ices and other advertised products may justify distinctive 
state regulation. See Virginia Pharmacy Board, 425 U. S., 
at 773, n. 25; id., at 773-775 (opinion of Burger , C. J.); 
Bates v. State Bar of Arizona, 433 U. S. 350, 383-384 (1977); 
In re R. M. J., supra, at 204, n. 15. Most significantly, in 
Ohralik, the Court found that the strong state interest in 
maintaining standards among members of licensed profes-
sions and in preventing fraud, overreaching, or undue influ-
ence by attorneys justified a prophylactic rule barring in 
person solicitation. 436 U. S., at 460-462. Although the 
antisolicitation rule in Ohralik would in some circumstances 
preclude an attorney from honestly and fairly informing a po-
tential client of his or her legal rights, the Court nevertheless 
deferred to the State’s determination that risks of undue 
influence or overreaching justified a blanket ban. See also 
Friedman v. Rogers, 440 U. S. 1 (1979) (upholding Texas 
prohibition on use of any trade name in the practice of op-
tometry due to risk of deceptive or misleading use of trade 
names). At a minimum, these cases demonstrate that States 
are entitled under some circumstances to encompass truthful, 
nondeceptive speech within a ban of a type of advertising 
that threatens substantial state interests.
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In my view, a State could reasonably determine that the 
use of unsolicited legal advice “as bait with which to obtain 
agreement to represent [a client] for a fee,” Ohralik, 436 
U. S., at 458, poses a sufficient threat to substantial state 
interests to justify a blanket prohibition. As the Court rec-
ognized in Ohralik, the State has a significant interest in pre-
venting attorneys from using their professional expertise 
to overpower the will and judgment of laypeople who have 
not sought their advice. While it is true that a printed 
advertisement presents a lesser risk of overreaching than 
a personal encounter, the former is only one step removed 
from the latter. When legal advice is employed within an 
advertisement, the layperson may well conclude there is no 
means to judge its validity or applicability short of consulting 
the lawyer who placed the advertisement. This is particu-
larly true where, as in appellant’s Daikon Shield adver-
tisement, the legal advice is phrased in uncertain terms. A 
potential client who read the advertisement would probably 
be unable to determine whether “it is too late to take legal 
action against the . . . manufacturer” without directly con-
sulting the appellant. And at the time of that consultation, 
the same risks of undue influence, fraud, and overreaching 
that were noted in Ohralik are present.

The State also has a substantial interest in requiring that 
lawyers consistently exercise independent professional judg-
ment on behalf of their clients. Given the exigencies of the 
marketplace, a rule permitting the use of legal advice in ad-
vertisements will encourage lawyers to present that advice 
most likely to bring potential clients into the office, rather 
than that advice which it is most in the interest of potential 
clients to hear. In a recent case in New York, for example, 
an attorney wrote unsolicited letters to victims of a massive 
disaster advising them that, in his professional opinion, the 
liability of the potential defendants is clear. Matter of Von 
Wiegen, 101 App. Div. 2d 627, 474 N. Y. S. 2d 147, modified, 
63 N. Y. 2d 163, 470 N. E. 2d 838 (1984), cert, pending,
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No. 84-1120. Of course, under the Court’s opinion claims 
like this might be reached by branding the advice misleading 
or by promulgating a state rule requiring extensive disclo-
sure of all relevant liability rules whenever such a claim is 
advanced. But even if such a claim were completely accu-
rate—even if liability were in fact clear and the attorney 
actually thought it to be so—I believe the State could reason-
ably decide that a professional should not accept employment 
resulting from such unsolicited advice. See Ohralik, supra, 
at 461 (noting that DR 2-104(A) serves “to avoid situations 
where the lawyer’s exercise of judgment on behalf of the 
client will be clouded by his own pecuniary self-interest”). 
Ohio and other States afford attorneys ample opportunities 
to inform members of the public of their legal rights. See, 
e. g., Ohio DR 2-104(A)(4) (permitting attorneys to speak 
and write publicly on legal topics as long as they do not 
emphasize their own experience or reputation). Given the 
availability of alternative means to inform the public of legal 
rights, Ohio’s rule against legal advice in advertisements is 
an appropriate means to assure the exercise of independent 
professional judgment by attorneys. A State might right-
fully take pride that its citizens have access to its civil courts, 
ante, at 643, while at the same time opposing the use of self-
interested legal advice to solicit clients.

In the face of these substantial and legitimate state 
concerns, I cannot agree with the majority that Ohio DR 
2-104(A) is unnecessary to the achievement of those inter-
ests. The Ohio rule may sweep in some advertisements 
containing helpful legal advice within its general prohibition. 
Nevertheless, I am not prepared to second-guess Ohio’s long-
standing and careful balancing of legitimate state interests 
merely because appellant here can invent a less restrictive 
rule. As the Iowa Supreme Court recently observed, “[t]he 
professional disciplinary system would be in chaos if viola-
tions could be defended on the ground the lawyer involved 
could think of a better rule.” Committee On Professional
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Ethics and Conduct of Ohio State Bar Assn. v. Humphrey, 
355 N. W. 2d 565, 569 (1984), cert, pending, No. 84-1150. 
Because I would defer to the judgment of the States that 
have chosen to preclude use of unsolicited legal advice to en-
tice clients, I respectfully dissent from Part III of the Court’s 
opinion.
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LANDRETH TIMBER CO. v. LANDRETH ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 83-1961. Argued March 26, 1985—Decided May 28, 1985

Respondents father and sons, who owned all of the common stock of a lum-
ber business that they operated, offered their stock for sale through bro-
kers. The company’s sawmill was subsequently damaged by fire, but 
potential purchasers were told that the mill would be rebuilt and mod-
ernized. Thereafter, a stock purchase agreement for all of the stock 
was executed, and ultimately petitioner company was formed by the pur-
chasers. Respondent father agreed to stay on as a consultant for some 
time to help with the daily operations of the mill. After the acquisition 
was completed, the mill did not live up to the purchasers’ expectations. 
Eventually, petitioner sold the mill at a loss and went into receivership. 
Petitioner then filed suit in Federal District Court for rescission of the 
sale of stock and damages, alleging that respondents had violated the 
registration provisions of the Securities Act of 1933 (1933 Act) and the 
antifraud provisions of the Securities Exchange Act of 1934 (1934 Act). 
The court granted summary judgment for respondents, holding that 
under the “sale of business” doctrine, the stock could not be considered a 
“security” for purposes of the Acts because managerial control of the 
business had passed into the hands of the purchasers, who bought 100% 
of the stock. The court concluded that the transaction thus was a com-
mercial venture rather than a typical investment. The Court of Appeals 
affirmed.

Held: The stock at issue here is a “security” within the definition of 
the Acts, United Housing Foundation, Inc. v. Forman, 421 U. S. 837, 
distinguished, and the “sale of business” doctrine does not apply. 
Pp. 685-697.

(a) Section 2(1) of the 1933 Act and § 3(a)(10) of the 1934 Act define a 
“security” as including “stock” and other listed types of instruments. 
Although the fact that instruments bear the label “stock” is not of itself 
sufficient to invoke the Acts’ coverage, when an instrument is both called 
“stock” and bears stock’s usual characteristics as identified in Forman, 
supra, a purchaser justifiably may assume that the federal securities 
laws apply. The stock involved here possesses all of the characteristics 
traditionally associated with common stock. Moreover, reading the 
securities laws to apply to the sale of stock at issue here comports 
with Congress’ remedial purpose in enacting the legislation to protect 
investors. Pp. 685-688.
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(b) When an instrument is labeled “stock” and possesses all of the 
traditional characteristics of stock, a court is not required to look to the 
economic substance of the transaction to determine whether the stock 
is a “security” within the meaning of the Acts. A contrary rule is not 
supported by this Court’s prior decisions involving unusual instruments 
not easily characterized as “securities.” Nor were the Acts intended, 
as asserted by respondents, to cover only “passive investors” and not 
privately negotiated transactions involving the transfer of control to 
“entrepreneurs.” Pp. 688-692.

(c) An instrument bearing both the name and all of the usual charac-
teristics of stock presents the clearest case for coverage by the plain lan-
guage of the definition. “Stock” is distinguishable from most if not all 
of the other listed categories, and may be viewed as being in a category 
by itself for purposes of interpreting the Acts’ definition of “security.” 
Pp. 693-694.

(d) Application of the “sale of business” doctrine depends on whether 
control has passed to the purchaser. Even though the transfer of 100% 
of a corporation’s stock normally transfers control, the purchasers here 
had no intention of running the sawmill themselves. Moreover, if the 
doctrine were applied here, it would also have to be applied to cases in 
which less than 100% of a company’s stock was sold, thus inevitably lead-
ing to difficult questions of line-drawing. As explained in Gould v. 
Ruefenacht, post, p. 701, coverage by the Acts would in most cases be 
unknown and unknowable to the parties at the time the stock was sold. 
Such uncertainties attending the applicability of the Acts would be intol-
erable. Pp. 694-697.

731 F. 2d 1348, reversed.

Pow el l , J., delivered the opinion of the Court, in which Bur ge r , C. J., 
and Bre nn an , Whi te , Marsh all , Bla ck mun , Reh nq ui st , and O’Con -
no r , JJ., joined. Ste ve ns , J., filed a dissenting opinion, post, p. 697.

James L. Quarles III argued the cause for petitioner. 
With him on the briefs were Russell B. Stevenson, Jr., and 
William F. Lee.

James A. Smith, Jr., argued the cause for respondents. 
With him on the briefs were Guy P. Michelson, Patricia H. 
Char, and Richard D. Vogt.*

*Solicitor General Lee, Deputy Solicitor General Claiborne, Daniel L. 
Goelzer, Paul Gonson, Jacob H. Stillman, and Rosalind C. Cohen filed a 
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Justic e  Powell  delivered the opinion of the Court.
This case presents the question whether the sale of all of 

the stock of a company is a securities transaction subject to 
the antifraud provisions of the federal securities laws (the 
Acts).

I
Respondents Ivan K. Landreth and his sons owned all of 

the outstanding stock of a lumber business they operated in 
Tonasket, Washington. The Landreth family offered their 
stock for sale through both Washington and out-of-state bro-
kers. Before a purchaser was found, the company’s sawmill 
was heavily damaged by fire. Despite the fire, the brokers 
continued to offer the stock for sale. Potential purchasers 
were advised of the damage, but were told that the mill 
would be completely rebuilt and modernized.

Samuel Dennis, a Massachusetts tax attorney, received 
a letter offering the stock for sale. On the basis of the let-
ter’s representations concerning the rebuilding plans, the 
predicted productivity of the mill, existing contracts, and ex-
pected profits, Dennis became interested in acquiring the 
stock. He talked to John Bolten, a former client who had re-
tired to Florida, about joining him in investigating the offer. 
After having an audit and an inspection of the mill conducted, 
a stock purchase agreement was negotiated, with Dennis the 
purchaser of all of the common stock in the lumber company. 
Ivan Landreth agreed to stay on as a consultant for some 
time to help with the daily operations of the mill. Pursuant 
to the terms of the stock purchase agreement, Dennis as-
signed the stock he purchased to B & D Co., a corporation 
formed for the sole purpose of acquiring the lumber company 
stock. B & D then merged with the lumber company, form-

brief for the Securities and Exchange Commission as amicus curiae urging 
reversal.

Stephen M. Shapiro and Barbara A. Reeves filed a brief for Advance 
Ross Corp, as amicus curiae urging affirmance.
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ing petitioner Landreth Timber Co. Dennis and Bolten then 
acquired all of petitioner’s Class A stock, representing 85% of 
the equity, and six other investors together owned the Class 
B stock, representing the remaining 15% of the equity.

After the acquisition was completed, the mill did not live 
up to the purchasers’ expectations. Rebuilding costs ex-
ceeded earlier estimates, and new components turned out to 
be incompatible with existing equipment. Eventually, peti-
tioner sold the mill at a loss and went into receivership. Pe-
titioner then filed this suit seeking rescission of the sale of 
stock and $2,500,000 in damages, alleging that respondents 
had widely offered and then sold their stock without register-
ing it as required by the Securities Act of 1933, 15 U. S. C. 
§ 77a et seq. (1933 Act). Petitioner also alleged that respond-
ents had negligently or intentionally made misrepresenta-
tions and had failed to state material facts as to the worth and 
prospects of the lumber company, all in violation of the 
Securities Exchange Act of 1934, 15 U. S. C. §78a et seq. 
(1934 Act).

Respondents moved for summary judgment on the ground 
that the transaction was not covered by the Acts because 
under the so-called “sale of business” doctrine, petitioner had 
not purchased a “security” within the meaning of those Acts. 
The District Court granted respondents’ motion and dis-
missed the complaint for want of federal jurisdiction. It ac-
knowledged that the federal statutes include “stock” as one of 
the instruments constituting a “security,” and that the stock 
at issue possessed all of the characteristics of conventional 
stock. Nonetheless, it joined what it termed the “growing 
majority” of courts that had held that the federal securities 
laws do not apply to the sale of 100% of the stock of a closely 
held corporation. App. to Pet. for Cert. 13a. Relying on 
United Housing Foundation, Inc. v. Forman, 421 U. S. 837 
(1975), and SEC v. W. J. Howey Co., 328 U. S. 293 (1946), 
the District Court ruled that the stock could not be consid-
ered a “security” unless the purchaser had entered into the
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transaction with the anticipation of earning profits derived 
from the efforts of others. Finding that managerial control 
of the business had passed into the hands of the purchasers, 
and thus that the transaction was a commercial venture 
rather than a typical investment, the District Court dis-
missed the complaint.

The United States Court of Appeals for the Ninth Circuit 
affirmed the District Court’s application of the sale of busi-
ness doctrine. 731 F. 2d 1348 (1984). It agreed that it was 
bound by United Housing Foundation, Inc. v. Forman, 
supra, and SEC v. W. J. Howey Co., supra, to determine in 
every case whether the economic realities of the transaction 
indicated that the Acts applied. Because the Courts of Ap-
peals are divided over the applicability of the federal securi-
ties laws when a business is sold by the transfer of 100% of 
its stock, we granted certiorari. 469 U. S. 1016 (1984). We 
now reverse.

II
It is axiomatic that “[t]he starting point in every case 

involving construction of a statute is the language itself.” 
Blue Chip Stamps v. Manor Drug Stores, 421 U. S. 723, 756 
(1975) (Powell , J., concurring); accord, Teamsters n . Dan-
iel, 439 U. S. 551, 558 (1979). Section 2(1) of the 1933 Act, 
48 Stat. 74, as amended and as set forth in 15 U. S. C. 
§ 77b(l), defines a “security” as including

“any note, stock, treasury stock, bond, debenture, evi-
dence of indebtedness, certificate of interest or partici-
pation in any profit-sharing agreement, collateral-trust 
certificate, preorganization certificate or subscription, 
transferable share, investment contract, voting-trust 
certificate, certificate of deposit for a security, fractional 
undivided interest in oil, gas, or other mineral rights, 
... or, in general, any interest or instrument commonly 
known as a ‘security,’ or any certificate of interest or 
participation in, temporary or interim certificate for, re-
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ceipt for, guarantee of, or warrant or right to subscribe 
to or purchase, any of the foregoing.”1

As we have observed in the past, this definition is quite 
broad, Marine Bank n . Weaver, 455 U. S. 551, 556 (1982), 
and includes both instruments whose names alone carry well- 
settled meaning, as well as instruments of “more variable 
character [that] were necessarily designated by more de-
scriptive terms,” such as “investment contract” and “in-
strument commonly known as a ‘security.’” SEC v. C. M. 
Joiner Leasing Corp., 320 U. S. 344, 351 (1943). The face 
of the definition shows that “stock” is considered to be a 
“security” within the meaning of the Acts. As we observed 
in United Housing Foundation, Inc. v. Forman, supra, most 
instruments bearing such a traditional title are likely to be 
covered by the definition. Id., at 850.

As we also recognized in Forman, the fact that instru-
ments bear the label “stock” is not of itself sufficient to in-
voke the coverage of the Acts. Rather, we concluded that 
we must also determine whether those instruments possess 
“some of the significant characteristics typically associated 
with” stock, id., at 851, recognizing that when an instrument 
is both called “stock” and bears stock’s usual characteristics, 
“a purchaser justifiably [may] assume that the federal securi-
ties laws apply,” id., at 850. We identified those charac-
teristics usually associated with common stock as (i) the right 
to receive dividends contingent upon an apportionment of 
profits; (ii) negotiability; (iii) the ability to be pledged or 
hypothecated; (iv) the conferring of voting rights in propor-
tion to the number of shares owned; and (v) the capacity to 
appreciate in value.1 2 Id., at 851.

1 We have repeatedly ruled that the definitions of “security” in § 3(a)(10) 
of the 1934 Act and § 2(1) of the 1933 Act are virtually identical and will 
be treated as such in our decisions dealing with the scope of the term. 
Marine Bank v. Weaver, 455 U. S. 551, 555, n. 3 (1982); United Housing 
Foundation, Inc. v. Forman, 421 U. S. 837, 847, n. 12 (1975).

2 Although we did not so specify in Forman, we wish to make clear here 
that these characteristics are those usually associated with common stock, 
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Under the facts of Forman, we concluded that the instru-
ments at issue there were not “securities” within the mean-
ing of the Acts. That case involved the sale of shares of 
stock entitling the purchaser to lease an apartment in a hous-
ing cooperative. The stock bore none of the characteristics 
listed above that are usually associated with traditional 
stock. Moreover, we concluded that under the circum-
stances, there was no likelihood that the purchasers had been 
misled by use of the word “stock” into thinking that the fed-
eral securities laws governed their purchases. The purchas-
ers had intended to acquire low-cost subsidized living space 
for their personal use; no one was likely to have believed that 
he was purchasing investment securities. Ibid.

In contrast, it is undisputed that the stock involved here 
possesses all of the characteristics we identified in Forman 
as traditionally associated with common stock. Indeed, the 
District Court so found. App. to Pet. for Cert. 13a. More-
over, unlike in Forman, the context of the transaction in-
volved here—the sale of stock in a corporation—is typical of 
the kind of context to which the Acts normally apply. It is 
thus much more likely here than in Forman that an investor 
would believe he was covered by the federal securities laws. 
Under the circumstances of this case, the plain meaning of 
the statutory definition mandates that the stock be treated 
as “securities” subject to the coverage of the Acts.

Reading the securities laws to apply to the sale of stock 
at issue here comports with Congress’ remedial purpose in 
enacting the legislation to protect investors by “compelling 
full and fair disclosure relative to the issuance of ‘the many 
types of instruments that in our commercial world fall within 
the ordinary concept of a security.’” SEC v. W. J. Howey 
Co., 328 U. S., at 299 (quoting H. R. Rep. No. 85, 73d Cong., 
1st Sess., 11 (1933)). Although we recognize that Congress 
did not intend to provide a comprehensive federal remedy for 

the kind of stock often at issue in cases involving the sale of a business. 
Various types of preferred stock may have different characteristics and 
still be covered by the Acts.
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all fraud, Marine Bank v. Weaver, supra, at 556, we think 
it would improperly narrow Congress’ broad definition of 
“security” to hold that the traditional stock at issue here falls 
outside the Acts’ coverage.

Ill
Under other circumstances, we might consider the statu-

tory analysis outlined above to be a sufficient answer compel-
ling judgment for petitioner.3 Respondents urge, however, 
that language in our previous opinions, including Forman, 
requires that we look beyond the label “stock” and the 
characteristics of the instruments involved to determine 
whether application of the Acts is mandated by the economic 
substance of the transaction. Moreover, the Court of Ap-
peals rejected the view that the plain meaning of the defini-
tion would be sufficient to hold this stock covered, because 
it saw “no principled way,” 731 F. 2d, at 1353, to justify 
treating notes, bonds, and other of the definitional categories 
differently. We address these concerns in turn.

A
It is fair to say that our cases have not been entirely clear 

on the proper method of analysis for determining when an 
instrument is a “security.” This Court has decided a num-
ber of cases in which it looked to the economic substance of 
the transaction, rather than just to its form, to determine 
whether the Acts applied. In SEC v. C. M. Joiner Leasing 
Corp., for example, the Court considered whether the 1933 
Act applied to the sale of leasehold interests in land near a 
proposed oil well drilling. In holding that the leasehold in-
terests were “securities,” the Court noted that “the reach of 
the Act does not stop with the obvious and commonplace.” 
320 U. S., at 351. Rather, it ruled that unusual devices such

3 Professor Loss suggests that the statutory analysis is sufficient. L. 
Loss, Fundamentals of Securities Regulation 212 (1983). See infra, at 
693-694.
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as the leaseholds would also be covered “if it be proved as 
matter of fact that they were widely offered or dealt in under 
terms or courses of dealing which established their character 
in commerce as investment contracts/ or as ‘any interest or 
instrument commonly known as a ‘security.’” Ibid.

SEC v. W. J. Howey Co., supra, further elucidated the 
Joiner Court’s suggestion that an unusual instrument could 
be considered a “security” if the circumstances of the trans-
action so dictated. At issue in that case was an offering of 
units of a citrus grove development coupled with a contract 
for cultivating and marketing the fruit and remitting the 
proceeds to the investors. The Court held that the offering 
constituted an “investment contract” within the meaning of 
the 1933 Act because, looking at the economic realities, the 
transaction “involve[d] an investment of money in a common 
enterprise with profits to come solely from the efforts of 
others.” 328 U. S., at 301.

This so-called “Howey test” formed the basis for the second 
part of our decision in Forman, on which respondents pri-
marily rely. As discussed above, see Part II, supra, the 
first part of our decision in Forman concluded that the 
instruments at issue, while they bore the traditional label 
“stock,” were not “securities” because they possessed none 
of the usual characteristics of stock. We then went on to 
address the argument that the instruments were “investment 
contracts.” Applying the Howey test, we concluded that the 
instruments likewise were not “securities” by virtue of being 
“investment contracts” because the economic realities of the 
transaction showed that the purchasers had parted with their 
money not for the purpose of reaping profits from the efforts 
of others, but for the purpose of purchasing a commodity for 
personal consumption. 421 U. S., at 858.

Respondents contend that Forman and the cases on which 
it was based4 require us to reject the view that the shares of 

4 Respondents also rely on Tcherepnin v. Knight, 389 U. S. 332 (1967), 
and Marine Bank v. Weaver, 455 U. S. 551 (1982), as support for their ar-
gument that we have mandated in every case a determination of whether 
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stock at issue here may be considered “securities” because of 
their name and characteristics. Instead, they argue that our 
cases require us in every instance to look to the economic 
substance of the transaction to determine whether the Howey 
test has been met. According to respondents, it is clear 
that petitioner sought not to earn profits from the efforts 
of others, but to buy a company that it could manage and 
control. Petitioner was not a passive investor of the kind 
Congress intended the Acts to protect, but an active entre-
preneur, who sought to “use or consume” the business pur-
chased just as the purchasers in Forman sought to use the 
apartments they acquired after purchasing shares of stock. 
Thus, respondents urge that the Acts do not apply.

We disagree with respondents’ interpretation of our cases. 
First, it is important to understand the contexts within which 
these cases were decided. All of the cases on which respond-
ents rely involved unusual instruments not easily character-
ized as “securities.” See n. 4, supra. Thus, if the Acts 
were to apply in those cases at all, it would have to have been 
because the economic reality underlying the transactions in-
dicated that the instruments were actually of a type that falls 
within the usual concept of a security. In the case at bar, in 
contrast, the instrument involved is traditional stock, plainly 
within the statutory definition. There is no need here, as 
there was in the prior cases, to look beyond the characteris-
tics of the instrument to determine whether the Acts apply.

the economic realities of a transaction call for the application of the Acts. 
It is sufficient to note here that these cases, like the other cases on which 
respondents rely, involved unusual instruments that did not fit squarely 
within one of the enumerated specific kinds of securities listed in the defini-
tion. Tcherepnin involved withdrawable capital shares in a state savings 
and loan association, and Weaver involved a certificate of deposit and a pri-
vately negotiated profit-sharing agreement. See Marine Bank v. Weaver, 
supra, at 557, n. 5, for an explanation of why the certificate of deposit 
involved there did not fit within the definition’s category “certificate of 
deposit, for a security.”
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Contrary to respondents’ implication, the Court has never 
foreclosed the possibility that stock could be found to be a 
“security” simply because it is what it purports to be. In 
SEC v. C. M. Joiner Leasing Corp., 320 U. S. 344 (1943), 
the Court noted: “[W]e do nothing to the words of the Act; 
we merely accept them. ... In some cases, [proving that the 
documents were securities] might be done by proving the 
document itself, which on its face would be a note, a bond, or 
a share of stock.” Id., at 355. Nor does Forman require a 
different result. Respondents are correct that in Forman 
we eschewed a “literal” approach that would invoke the Acts’ 
coverage simply because the instrument carried the label 
“stock.” Forman does not, however, eliminate the Court’s 
ability to hold that an instrument is covered when its charac-
teristics bear out the label. See supra, at 686-687.

Second, we would note that the Howey economic reality 
test was designed to determine whether a particular instru-
ment is an “investment contract,” not whether it fits within 
any of the examples listed in the statutory definition of “secu-
rity.” Our cases are consistent with this view.5 Teamsters 6 

6 In support of their contention that the Court has mandated use of the 
Howey test whenever it determines whether an instrument is a “security,” 
respondents quote our statement in Teamsters v. Daniel, 439 U. S. 551, 
558, n. 11 (1979), that the Howey test “‘embodies the essential attributes 
that run through all of the Court’s decisions defining a security’ ” (quoting 
Forman, 421 U. S., at 852). We do not read this bit of dicta as broadly as 
respondents do. We made the statement in Forman in reference to the 
purchasers’ argument that if the instruments at issue were not “stock” and 
were not “investment contracts,” at least they were “instrument[s] com-
monly known as a ‘security’ ” within the statutory definition. We stated, 
as part of our analysis of whether the instruments were “investment con-
tracts,” that we perceived “no distinction, for present purposes, between 
an ‘investment contract’ and an ‘instrument commonly known as a “secu-
rity.” ’ ” Ibid, (emphasis added). This was not to say that the Howey test 
applied to any case in which an instrument was alleged to be a security, but 
only that once the label “stock” did not hold true, we perceived no reason to 
analyze the case differently whether we viewed the instruments as “invest-
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v. Daniel, 439 U. S., at 558 (appropriate to turn to the 
Howey test to “determine whether a particular financial 
relationship constitutes an investment contract”); United 
Housing Foundation, Inc. v. Forman, 421 U. S. 837 (1975); 
see supra, at 689. Moreover, applying the Howey test to 
traditional stock and all other types of instruments listed 
in the statutory definition would make the Acts’ enumeration 
of many types of instruments superfluous. Golden v. Gara-
falo, 678 F. 2d 1139, 1144 (CA2 1982). See Tcherepnin v. 
Knight, 389 U. S. 332, 343 (1967).

Finally, we cannot agree with respondents that the Acts 
were intended to cover only “passive investors” and not 
privately negotiated transactions involving the transfer of 
control to “entrepreneurs.” The 1934 Act contains several 
provisions specifically governing tender offers, disclosure of 
transactions by corporate officers and principal stockholders, 
and the recovery of short-swing profits gained by such per-
sons. See, e. g., 1934 Act, §§ 14,16, 15 U. S. C. §§ 78n, 78p. 
Eliminating from the definition of “security” instruments in-
volved in transactions where control passed to the purchaser 
would contravene the purposes of these provisions. Accord, 
Daily v. Morgan, 701 F. 2d 496, 503 (CA5 1983). Further-
more, although §4(2) of the 1933 Act, 15 U. S. C. §77d(2), 
exempts transactions not involving any public offering from 
the Act’s registration provisions, there is no comparable ex-
emption from the antifraud provisions. Thus, the structure 
and language of the Acts refute respondents’ position.6 * 6

ment contracts” or as falling within another similarly general category of 
the definition—an “instrument commonly known as a ‘security.’” Under 
either of these general categories, the Howey test would apply.

6 In criticizing the sale of business doctrine, Professor Loss agrees. He 
considers that the doctrine “comes dangerously close to the heresy of say-
ing that the fraud provisions do not apply to private transactions; for no-
body, apparently, has had the temerity to argue that the sale of a publicly 
owned business for stock of the acquiring corporation that is distributed to 
the shareholders of the selling corporation as a liquidating dividend does 
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B
We now turn to the Court of Appeals’ concern that treating 

stock as a specific category of “security” provable by its 
characteristics means that other categories listed in the stat-
utory definition, such as notes, must be treated the same 
way. Although we do not decide whether coverage of notes 
or other instruments may be provable by their name and 
characteristics, we do point out several reasons why we think 
stock may be distinguishable from most if not all of the other 
categories listed in the Acts’ definition.

Instruments that bear both the name and all of the usual 
characteristics of stock seem to us to be the clearest case for 
coverage by the plain language of the definition. First, tra-
ditional stock “represents to many people, both trained and 
untrained in business matters, the paradigm of a security.” 
Daily v. Morgan, supra, at 500. Thus persons trading in 
traditional stock likely have a high expectation that their 
activities are governed by the Acts. Second, as we made 
clear in Forman, “stock” is relatively easy to identify be-
cause it lends itself to consistent definition. See supra, at 
686. Unlike some instruments, therefore, traditional stock 
is more susceptible of a plain meaning approach.

Professor Loss has agreed that stock is different from the 
other categories of instruments. He observes that it “goes 
against the grain” to apply the Howey test for determining 
whether an instrument is an “investment contract” to tradi-
tional stock. L. Loss, Fundamentals of Securities Regula-
tion 211-212 (1983). As Professor Loss explains:

“It is one thing to say that the typical cooperative apart-
ment dweller has bought a home, not a security; or that 
not every installment purchase ‘note’ is a security; or 
that a person who charges a restaurant meal by signing 

not involve a security.” L. Loss, Fundamentals of Securities Regulation 
212 (1983) (emphasis in original) (footnote omitted).
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his credit card slip is not selling a security even though 
his signature is an ‘evidence of indebtedness.’ But stock 
(except for the residential wrinkle) is so quintessentially 
a security as to foreclose further analysis.” Id., at 212 
(emphasis in original).

We recognize that in SEC v. C. M. Joiner Leasing Corp., 
320 U. S. 344 (1943), the Court equated “notes” and “bonds” 
with “stock” as categories listed in the statutory definition 
that were standardized enough to rest on their names. Id., 
at 355. Nonetheless, in Forman, we characterized Joiner’s 
language as dictum. 421 U. S., at 850. As we recently sug-
gested in a different context in Securities Industry Assn. n . 
Board of Governors, FRS, 468 U. S. 137 (1984), “note” may 
now be viewed as a relatively broad term that encompasses 
instruments with widely varying characteristics, depending 
on whether issued in a consumer context, as commercial 
paper, or in some other investment context. See id., at 
149-153. We here expressly leave until another day the 
question whether “notes” or “bonds” or some other category 
of instrument listed in the definition might be shown “by 
proving [only] the document itself.” SEC v. C. M. Joiner 
Leasing Corp., supra, at 355. We hold only that “stock” 
may be viewed as being in a category by itself for purposes 
of interpreting the scope of the Acts’ definition of “security.”

IV
We also perceive strong policy reasons for not employing 

the sale of business doctrine under the circumstances of this 
case.7 By respondents’ own admission, application of the

7 Justi ce  Ste ve ns  dissents on the ground that Congress did not intend 
the antifraud provisions of the federal securities laws to apply to “the 
private sale of a substantial ownership interest in [a business] simply be-
cause the transactio[n] w[as] structured as [a] sal[e] of stock instead of as-
sets.” Post, at 700. Just ic e  Ste ve ns , of course, is correct in saying 
that it is clear from the legislative history of the 1933 and 1934 Acts that 
Congress was concerned primarily with transactions “in securities . . .
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doctrine depends in each case on whether control has passed 
to the purchaser. It may be argued that on the facts of 
this case, the doctrine is easily applied, since the transfer 
of 100% of a corporation’s stock normally transfers control. 
We think even that assertion is open to some question, how-
ever, as Dennis and Bolten had no intention of running the 
sawmill themselves. Ivan Landreth apparently stayed on to 
manage the daily affairs of the business. Some commen-

traded in a public market.” Post, at 698. United Housing Foundation, 
Inc. v. Forman, 421 U. S., at 849. It also is true that there is no indi-
cation in the legislative history that Congress considered the type of trans-
actions involved in this case and in Gould v. Ruefenacht, post, p. 701.

The history is simply silent—as it is with respect to other transactions to 
which these Acts have been applied by the Securities and Exchange Com-
mission and judicial interpretation over the half century since this legisla-
tion was adopted. One only need mention the expansive interpretation of 
§ 10(b) of the 1934 Act and Rule 10b-5 adopted by the Commission. What 
the Court said in Blue Chip Stamps v. Manor Drug Stores, 421 U. S. 723 
(1975), is relevant:
“When we deal with private actions under Rule 10b-5, we deal with a judi-
cial oak which has grown from little more than a legislative acorn. Such 
growth may be quite consistent with the congressional enactment and with 
the role of the federal judiciary in interpreting it, see J. I. Case Co. v 
Borak, [377 U. S. 426 (1964)], but it would be disingenuous to suggest that 
either Congress in 1934 or the Securities and Exchange Commission in 
1942 foreordained the present state of the law with respect to Rule 10b-5. 
It is therefore proper that we consider, in addition to the factors already 
discussed, what may be described as policy considerations when we come 
to flesh out the portions of the law with respect to which neither the con-
gressional enactment nor the administrative regulations offer conclusive 
guidance.” Id., at 737.
See also Ernst & Ernst v. Hochfelder, 425 U. S. 185, 196-197 (1976).

In this case, unlike with respect to the interpretation of § 10(b) in Blue 
Chip Stamps, we have the plain language of § 2(1) of the 1933 Act in sup-
port of our interpretation. In Forman, supra, we recognized that the 
term “stock” is to be read in accordance with the common understanding 
of its meaning, including the characteristics identified in Forman. See 
supra, at 686. In addition, as stated in Blue Chip Stamps, supra, it is 
proper for a court to consider—as we do today—policy considerations in 
construing terms in these Acts.
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tators who support the sale of business doctrine believe that 
a purchaser who has the ability to exert control but chooses 
not to do so may deserve the Acts’ protection if he is simply 
a passive investor not engaged in the daily management of 
the business. Easley, Recent Developments in the Sale-of- 
Business Doctrine: Toward a Transactional Context-Based 
Analysis for Federal Securities Jurisdiction, 39 Bus. Law. 
929, 971-972 (1984); Seldin, When Stock is Not a Security: 
The “Sale of Business” Doctrine Under the Federal Secu-
rities Laws, 37 Bus. Law. 637, 679 (1982). In this case, 
the District Court was required to undertake extensive fact- 
finding, and even requested supplemental facts and memo-
randa on the issue of control, before it was able to decide the 
case. App. to Pet. for Cert. 13a.

More importantly, however, if applied to this case, the sale 
of business doctrine would also have to be applied to cases in 
which less than 100% of a company’s stock was sold. This 
inevitably would lead to difficult questions of line-drawing. 
The Acts’ coverage would in every case depend not only on 
the percentage of stock transferred, but also on such factors 
as the number of purchasers and what provisions for voting 
and veto rights were agreed upon by the parties. As we 
explain more fully in Gould v. Ruefenacht, post, at 704-706, 
decided today as a companion to this case, coverage by the 
Acts would in most cases be unknown and unknowable to the 
parties at the time the stock was sold. These uncertainties 
attending the applicability of the Acts would hardly be in the 
best interests of either party to a transaction. Cf. Marine 
Bank v. Weaver, 455 U. S., at 559, n. 9 (rejecting the ar-
gument that the certificate of deposit at issue there was 
transformed, chameleon-like, into a “security” once it was 
pledged). Respondents argue that adopting petitioner’s 
approach will increase the workload of the federal courts by 
converting state and common-law fraud claims into federal 
claims. We find more daunting, however, the prospect that 
parties to a transaction may never know whether they are
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covered by the Acts until they engage in extended discovery 
and litigation over a concept as often elusive as the passage 
of control. Accord, Golden v. Garafalo, 678 F. 2d, at 
1145-1146.

V
In sum, we conclude that the stock at issue here is a “secu-

rity” within the definition of the Acts, and that the sale of 
business doctrine does not apply. The judgment of the 
United States Court of Appeals for the Ninth Circuit is 
therefore

Reversed.
Justic e  Steve ns , dissenting.*
In my opinion, Congress did not intend the antifraud provi-

sions of the federal securities laws to apply to every transac-
tion in a security described in § 2(1) of the 1933 Act:1

“The term ‘security’ means any note, stock, treasury 
stock, bond, debenture, evidence of indebtedness, cer-
tificate of interest or participation in any profit-sharing 
agreement, . . . investment contract, voting-trust cer-
tificate, ... or, in general, any interest or instrument 
commonly known as a ‘security.’” 15 U. S. C. §77b(l).

See also ante, at 686, n. 1. Congress presumably adopted 
this sweeping definition “to prevent the financial community 
from evading regulation by inventing new types of financial 
instruments rather than to prevent the courts from interpret-
ing the Act in light of its purposes.” Sutter v. Groen, 687 F. 
2d 197, 201 (CA7 1982). Moreover, the “broad statutory * 

*[This opinion applies also to No. 84-165, Gould v. Ruefenacht et al., 
post, p. 701.]

‘Cf. Milnarik v.MS Commodities, Inc., 457 F. 2d 274, 275-276 (CA7) 
(Stevens, J., for the court) (“we do not believe every conceivable arrange-
ment that would fit a dictionary definition of an investment contract was 
intended to be included within the statutory definition of a security”), cert, 
denied, 409 U. S. 887 (1972).
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definition is preceded ... by the statement that the terms 
mentioned are not to be considered securities if ‘the context 
otherwise requires . . . Marine Bank n . Weaver, 455 
U. S. 551, 556 (1982).

The legislative history of the 1933 and 1934 Securities Acts 
makes clear that Congress was primarily concerned with 
transactions in securities that are traded in a public market. 
In United Housing Foundation, Inc. v. Forman, 421 U. S. 
837 (1975), the Court observed:

“The primary purpose of the Acts of 1933 and 1934 was 
to eliminate serious abuses in a largely unregulated se-
curities market. The focus of the Acts is on the capital 
market of the enterprise system: the sale of securities to 
raise capital for profit-making purposes, the exchanges 
on which securities are traded, and the need for regu-
lation to prevent fraud and protect the interest of in-
vestors. Because securities transactions are economic 
in character Congress intended the application of these 
statutes to turn on the economic realities underlying 
a transaction, and not on the name appended thereto.” 
Id., at 849.

I believe that Congress wanted to protect investors who do 
not have access to inside information and who are not in 
a position to protect themselves from fraud by obtaining 
appropriate contractual warranties.

At some level of analysis, the policy of Congress must pro-
vide the basis for placing limits on the coverage of the Securi-
ties Acts. The economic realities of a transaction may deter-
mine whether “unusual instruments” fall within the scope of 
the Acts, ante, at 690, and whether an ordinary commercial 
“note” is covered, ante, at 693-694. The negotiation of an 
individual mortgage note, for example, surely would not be 
covered by the Acts, although a note is literally a “security” 
under the definition. Cf. Chemical Bank v. Arthur Ander-
sen & Co., 726 F. 2d 930, 937 (CA2), cert, denied, 469 U. S.
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884 (1984). The marketing to the public of a large portfolio 
of mortgage loans, however, might well be. See Sanders v. 
John Nuveen & Co., 463 F. 2d 1075, 1079-1080 (CA7), cert, 
denied, 409 U. S. 1009 (1972).

I believe that the characteristics of the entire transaction 
are as relevant in determining whether a transaction in 
“stock” is covered by the Acts as they are in transactions in-
volving “notes,” “investment contracts,” or the more hybrid 
securities. Providing regulations for the trading of publicly 
listed stock—whether on an exchange or in the over-the- 
counter market—was the heart of Congress’ legislative pro-
gram, and even private sales of such securities are surely 
covered by the Acts. I am not persuaded, however, that 
Congress intended to cover negotiated transactions involving 
the sale of control of a business whose securities have never 
been offered or sold in any public market. In the latter 
cases, it is only a matter of interest to the parties whether 
the transaction takes the form of a sale of stock or a sale 
of assets, and the decision usually hinges on matters that are 
irrelevant to the federal securities laws such as tax liabilities, 
the assignability of Government licenses or other intangible 
assets, and the allocation of the accrued or unknown lia-
bilities of the going concern. If Congress had intended to 
provide a remedy for every fraud in the sale of a going con-
cern or its assets, it would not have permitted the parties to 
bargain over the availability of federal jurisdiction.

In short, I would hold that the antifraud provisions of the 
federal securities laws are inapplicable unless the transaction 
involves (i) the sale of a security that is traded in a public 
market; or (ii) an investor who is not in a position to negotiate 
appropriate contractual warranties and to insist on access to 
inside information before consummating the transaction. Of 
course, until the precise contours of such a standard could be 
marked out in a series of litigated proceedings, some uncer-
tainty in the coverage of the statutes would be unavoidable. 
Nevertheless, I am persuaded that the interests in certainty 
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and predictability that are associated with a simple “bright- 
line” rule are not strong enough to “justify expanding liability 
to reach substantive evils far outside the scope of the legisla-
ture’s concern.”2 Sutter v. Groen, 687 F. 2d, at 202.

Both of these cases involved a sale of stock in a closely held 
corporation. In each case the transaction was preceded by 
comprehensive negotiations between the buyer and seller. 
There is no suggestion that the buyers were unable to obtain 
appropriate warranties or to insist on the exchange and inde-
pendent evaluation of relevant financial information before 
entering into the transactions.3 I do not believe Congress 
intended the federal securities laws to govern the private 
sale of a substantial ownership interest in these operating 
businesses simply because the transactions were structured 
as sales of stock instead of assets.

I would affirm the judgment of the Court of Appeals in 
No. 83-1961 and reverse the judgment in No. 84-165.

2 In final analysis, the Court relies on its own evaluation of the relevant 
“policy considerations.” See ante, at 694-697, and especially n. 7. While 
I agree that policy considerations are relevant in construing the Securities 
Acts, I would prefer to rely principally on the policies of Congress as 
reflected in the legislative history. If extrinsic considerations are to be 
given effect, I would place a far different evaluation on the weight of the 
conflicting policies, because I strongly believe that this Court should pre-
sume that federal legislation is not intended to displace state authority un-
less Congress has plainly indicated an intent to do so. See, e. g., Bennett 
n . New Jersey, 470 U. S. 632, 654-655, n. 16 (1985) (Ste ve ns , J., dis-
senting); Garcia v. United States, 469 U. S. 70, 89-90 (1984) (Stev ens , J., 
dissenting); Michigan v. Long, 463 U. S. 1032, 1067 (1983) (Stev ens , J., 
dissenting); United States v. Altobella, 442 F. 2d 310, 316 (CA7 1971) 
(Stevens, J., for the court). Cf. Minnesota v. Clover Leaf Creamery Co., 
449 U. S. 456, 477 (1981) (Ste ve ns , J., dissenting).

3 Indeed, in No. 83-1961, the parties entered into a lengthy Stock Pur-
chase Agreement containing extensive warranties and other protections 
for the purchasers. App. 206-263.
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GOULD v. RUEFENACHT ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE THIRD CIRCUIT

No. 84-165. Argued March 26, 1985—Decided May 28, 1985

Respondent Ruefenacht (hereinafter respondent) purchased 50% of the 
stock of a company whose president previously had owned all of the 
stock. Respondent allegedly purchased the stock in reliance on financial 
documents and oral representations made by various individuals, includ-
ing petitioner Gould, the company’s corporate counsel. Part of the con-
sideration for the deal was respondent’s promise that he would partici-
pate in the company’s management, which he did, but his actions were 
at all times subject to the president’s veto. Respondent subsequently 
began to doubt the accuracy of some of the representations that had been 
made to him. He ultimately filed suit in Federal District Court, alleg-
ing violations of, inter alia, the Securities Act of 1933 and the Securi-
ties Exchange Act of 1934. The court granted summary judgment for 
the defendants, holding that the stock respondent purchased was not a 
“security” within the meaning of the Acts, and that the “sale of busi-
ness” doctrine prevented application of the Acts. The Court of Appeals 
reversed.

Held: The stock purchased by respondent is a “security” within the mean-
ing of the Acts, and the “sale of business” doctrine does not apply. 
Landreth Timber Co. v. Landreth, ante, p. 681. Pp. 704-706.

(a) Where an instrument bears the label “stock” and possesses all of 
the characteristics typically associated with stock, a court is not required 
to look beyond the character of the instrument to the economic substance 
of the transaction to determine whether the stock is a “security” within 
the meaning of the Acts. The instruments involved here were called 
“stock” and possessed all of the characteristics that are usually associ-
ated with traditional stock. P. 704.

(b) There are sound policy reasons for rejecting the “sale of business” 
doctrine as a rule of decision in cases involving the sale of traditional 
stock in a closely held corporation. The doctrine’s application depends 
primarily on whether control has passed to the purchaser, which may not 
be determined simply by ascertaining what percentage of the company’s 
stock has been purchased. Acquisition of more than 50% of a company’s 
stock may or may not effect a transfer of operational control, while in 
some instances de facto operational control may be obtained by the acqui-
sition of less than 50%. Such seemingly inconsistent results stem from 
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the fact that actual control may also depend on other variables. There-
fore, the Acts’ applicability to a sale of stock such as that involved here 
would rarely be certain at the time of the transaction. Application of 
the doctrine also would lead to arbitrary distinctions between trans-
actions covered by the Acts and those that are not. Pp. 704-706.

737 F. 2d 320, affirmed.

Pow el l , J., delivered the opinion of the Court, in which Bur ge r , C. J., 
and Bre nn an , Whi te , Marsh all , Bla ck mun , Reh nq ui st , and O’Con -
nor , JJ., joined. Ste ve ns , J., filed a dissenting opinion, ante, p. 697.

Robert C. Epstein argued the cause for petitioner. With 
him on the brief were Dean A. Gaver and Joseph J. Fleisch-
man. Robert J. Kelly filed a brief for O’Halloran, as re-
spondent under this Court’s Rule 19.6, urging reversal.

PeterS. Pearlman argued the cause for respondent Ruefe- 
nacht. With him on the brief was Jeffrey W. Herrmann.

Daniel L. Goelzer argued the cause for the Securities and 
Exchange Commission as amicus curiae urging affirmance. 
With him on the brief were Solicitor General Lee, Deputy 
Solicitor General Claiborne, Paul Gonson, Jacob H. Still-
man, and Rosalind C. Cohen.

Justic e  Powell  delivered the opinion of the Court.
This case presents the question whether the sale of 50% of 

the stock of a company is a securities transaction subject to 
the antifraud provisions of the federal securities laws (the 
Acts).

I
In 1980, respondent Ruefenacht (hereafter respondent) 

purchased 2,500 shares of the stock of Continental Import & 
Export, Inc., an importer of wine and spirits, from Joachim 
Birkle. Birkle was Continental’s president and had owned 
100% of the company’s stock prior to the time of the sale. 
The 2,500 shares, for which respondent paid $250,000, repre-
sented 50% of Continental’s outstanding stock.

According to respondent, he purchased the stock in reli-
ance on financial documents and oral representations made 
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by Birkle; Christopher O’Halloran, a certified public account-
ant; and petitioner Gould, Continental’s corporate counsel. 
Part of the consideration for the deal was a promise by re-
spondent that he would participate in the firm’s management. 
The record reveals that he helped solicit contracts for the 
firm, participated in some hiring decisions, signed a bank-
ing resolution so that he could endorse corporate checks in 
Birkle’s absence, and engaged in other more minor pursuits. 
All the while, however, respondent remained a full-time 
employee of another corporation, and his actions on behalf 
of Continental were at all times subject to Birkle’s veto.

After respondent paid $120,000 of the stock’s purchase 
price, he began to doubt the accuracy of some of the repre-
sentations made to him by Birkle and others. Respondent 
subsequently filed this suit,1 alleging violations of §§ 12(2) and 
17(a) of the Securities Act of 1933 (1933 Act), 15 U. S. C. 
§§ 77Z(2), 77q. He also alleged violations of § 10(b) of the 
Securities Exchange Act of 1934 (1934 Act), 15 U. S. C. 
§ 78j(b), and Rule 10b-5, 17 CFR §240.10b-5 (1984). The 
District Court granted summary judgment for the defend-
ants, concluding that the stock respondent purchased was 
not a “security” within the meaning of § 3(a)(10) of the 1934 
Act, 15 U. S. C. §78c(a)(10), and §2(1) of the 1933 Act, 
15 U. S. C. § 77b(l). Finding that respondent intended to 
manage Continental jointly with Birkle, the court concluded 
that the sale of business doctrine prevented application of 
the Acts.

The United States Court of Appeals for the Third Circuit 
reversed. Ruefenacht v. O’Halloran, 737 F. 2d 320 (1984). 
It ruled that the plain language of the Acts’ definitions of “se-
curity” included the stock at issue here, and it disagreed with * 

‘The complaint named as defendants O’Halloran, Birkle, and Conti-
nental, as well as petitioner Gould. Birkle and Continental defaulted 
for failure to appear. O’Halloran is a respondent under this Court’s Rule 
19.6 and filed a brief urging that the decision of the Court of Appeals 
be reversed.
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the District Court’s conclusion that the sale of business doc-
trine must be applied in every case to determine whether an 
instrument is a “security” within the meaning of the Acts. 
Because the Courts of Appeals are divided over the appli-
cability of the sale of business doctrine to sales of stock ar-
guably transferring control of a closely held business, we 
granted certiorari. 469 U. S. 1016 (1984). For the reasons 
stated in our decision announced today in Landreth Timber 
Co. v. Landreth, ante, p. 681, we now affirm.

II
In Landreth, we held that where an instrument bears the 

label “stock” and possesses all of the characteristics typically 
associated with stock, see United Housing Foundation, Inc. 
v. Forman, 421 U. S. 837, 851 (1975), a court will not be re-
quired to look beyond the character of the instrument to the 
economic substance of the transaction to determine whether 
the stock is a “security” within the meaning of the Acts. The 
instruments respondent purchased were called “stock,” and 
the District Court ruled that they possessed all of the charac-
teristics listed by Forman that are usually associated with 
traditional stock. App. 50a. As we noted in Landreth, 
ante, at 687, the sale of stock in a corporation is typical of 
the kind of transaction to which the Acts by their terms 
apply. We conclude that the stock purchased by respondent 
is a “security” within the meaning of the Acts, and that the 
sale of business doctrine does not apply.

Ill
Aside from the language of the Acts and the characteristics 

of the instruments, there are sound policy reasons for re-
jecting the sale of business doctrine as a rule of decision in 
cases involving the sale of traditional stock in a closely held 
corporation. As petitioner acknowledges, see Brief for Peti-
tioner 27, application of the doctrine depends primarily in 
each case on whether control has passed to the purchaser. 
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See, e. g., Sutter v. Groen, 687 F. 2d 197, 203 (CA7 1982); 
King v. Winkler, 673 F. 2d 342, 345 (CA11 1982); Frederik-
sen v. Poloway, 637 F. 2d 1147, 1148 (CA7), cert, denied, 451 
U. S. 1017 (1981). Control, in turn, may not be determined 
simply by ascertaining what percentage of the company’s 
stock has been purchased. To be sure, in many cases, acqui-
sition of more than 50% of the voting stock of a corporation 
effects a transfer of operational control. In other cases, 
however, even the ownership of more than 50% may not re-
sult in effective control. In still other cases, de facto opera-
tional control may be obtained by the acquisition of less than 
50%. These seemingly inconsistent results stem from the 
fact that actual control may also depend on such variables 
as voting rights, veto rights, or requirements for a super- 
majority vote on issues pertinent to company management, 
such as may be required by state law or the company’s cer-
tificate of incorporation or its bylaws. See Golden v. Gara-
falo, 678 F. 2d 1139, 1146 (CA2 1982) ("In ‘economic re-
ality,’ considerably less than 100%, and often less than 50%, 
of outstanding shares may be a controlling block which, when 
sold to a single holder, effectively transfers the power to 
manage the business”); King v. Winkler, supra, at 346 (ap-
plication of the sale of business doctrine “is not [merely] 
a function of numbers”). Whether control has passed with 
the stock may also depend on how involved in management 
the purchaser intends to be, see Landreth, ante, at 695-696. 
Therefore, under respondent’s theory, the Acts’ applicability 
to a sale of stock such as that involved here would rarely be 
certain at the time of the transaction. Accord, Hazen, Tak-
ing Stock of Stock and the Sale of Closely Held Corporations, 
61 N. C. L. Rev. 393, 406 (1983). Rather, it would depend 
on findings of fact made by a court—often only after exten-
sive discovery and litigation.

Application of the sale of business doctrine also would lead 
to arbitrary distinctions between transactions covered by the 
Acts and those that are not. Because applicability of the 
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Acts would depend on factors other than the type and charac-
teristics of the instrument involved, a corporation’s stock 
could be determined to be a security as to the seller, but not 
as to the purchaser, or as to some purchasers but not others.2 
Likewise, if the same purchaser bought small amounts of 
stock through several different transactions, it is possible 
that the Acts would apply as to some of the transactions, but 
not as to the one that gave him “control.” See Ruefenacht 
n . O’Halloran, 737 F. 2d, at 335. Such distinctions make 
little sense in view of the Acts’ purpose to protect investors. 
Moreover, the parties’ inability to determine at the time of 
the transaction whether the Acts apply neither serves the 
Acts’ protective purpose nor permits the purchaser to com-
pensate for the added risk of no protection when negotiating 
the transaction.

IV
We conclude that the stock at issue here is a “security,” 

and that the sale of business doctrine does not apply. The 
judgment of the United States Court of Appeals for the Third 
Circuit is therefore

Affirmed.

[For dissenting opinion of Justi ce  Steve ns , see ante, 
p. 697.]

2 For example, although the sale of all of a corporation’s stock to a single 
buyer by a single seller would likely not constitute the sale of a security 
under the sale of business doctrine as to either party, the same sale to 
a single buyer by several sellers, none of whom exercised control, would 
probably be considered to be a securities transaction as to the sellers, but 
not as to the buyer. See Ruefenacht v. O'Halloran, 737 F. 2d 320, 335, 
and n. 36 (CA3 1984); McGrath v. Zenith Radio Corp., 651 F. 2d 458, 
467-468, n. 5 (CA7), cert, denied, 454 U. S. 835 (1981); Seldin, When Stock 
is Not a Security, 37 Bus. Law. 637, 679 (1982).
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HILLSBOROUGH COUNTY, FLORIDA, ET AL. v. AUTO-
MATED MEDICAL LABORATORIES, INC.

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR 
THE ELEVENTH CIRCUIT

No. 83-1925. Argued April 16, 1985—Decided June 3, 1985

In 1980, appellant Hillsborough County adopted ordinances and promul-
gated implementing regulations governing blood plasma centers within 
the county. One ordinance requires that blood donors be tested for 
hepatitis, that they donate at only one center, and that they be given a 
breath-analysis test for alcohol content before each donation. Pursuant 
to § 351 of the Public Health Service Act, the Food and Drug Adminis-
tration (FDA) has promulgated federal regulations establishing mini-
mum standards for the collection of blood plasma. Appellee operator of 
a blood plasma center located in appellant county filed suit in Federal 
District Court, challenging the constitutionality of the ordinances and 
implementing regulations on the ground, inter alia, that they violated 
the Supremacy Clause, and seeking declaratory and injunctive relief. 
The District Court upheld the ordinances and regulations, except the 
requirement that the donor be subject to a breath-analysis test. The 
Court of Appeals affirmed in part and reversed in part, holding that 
the FDA’s regulations pre-empted all provisions of the ordinances and 
implementing regulations.

Held: Appellant county’s ordinances and implementing regulations are not 
pre-empted by the federal regulations. Pp. 712-723.

(a) No intent to pre-empt may be inferred from the comprehensive-
ness of the federal regulations. While the regulations when issued in 
1973 covered only plasma to be used in injections, the FDA has not 
indicated that regulations issued since that time expanding coverage to 
other uses have affected its express disavowal in 1973 of any intent to 
pre-empt state and local regulation, and such expansion of coverage does 
not cast doubt on the continued validity of that disavowal. Even in the 
absence of the disavowal, the comprehensiveness of the FDA’s regula-
tions would not justify pre-emption. To infer pre-emption whenever a 
federal agency deals with a problem comprehensively would be tanta-
mount to saying that whenever the agency decides to step into a field, its 
regulations will be exclusive. Such a rule would be inconsistent with 
the federal-state balance embodied in this Court’s Supremacy Clause 
jurisprudence. The adoption of the National Blood Policy in 1974, which



708 OCTOBER TERM, 1984

Syllabus 471 U. S.

sets forth a broad statement of goals with respect to blood collection 
and distribution and calls for cooperation between the Federal Govern-
ment and the private sector, does not support the claim that the federal 
regulations have grown so comprehensive since 1973 as to justify the 
inference of complete pre-emption. Pp. 716-719.

(b) Nor can an intent to pre-empt be inferred from the purported dom-
inant federal interest in the field of blood plasma regulation. The fac-
tors indicating federal dominance are absent here. The regulation of 
health and safety matters is primarily and historically a matter of local 
concern, and the National Blood Policy is not a sufficient indication of 
federal dominance. Pp. 719-720.

(c) Any concern that the challenged ordinances impose on plasma cen-
ters and donors requirements more stringent than those imposed by the 
federal regulations and therefore present a serious obstacle to the fed-
eral goal of ensuring an “adequate supply of plasma” is too speculative to 
support pre-emption. The District Court’s findings rejecting appellee’s 
factual assertions with respect to this concern, the lack of evidence of a 
threat to the “adequacy” of the plasma supply, and the lack of any state-
ment by the FDA on the subject of “adequacy,” all lead to the conclusion 
that appellant county’s requirements do not imperil the federal goal. 
And where the record does not indicate that appellee has received the 
necessary federal exemption from the good-health requirement needed 
to collect plasma from individuals with hepatitis, appellee lacks standing 
to challenge the ordinances on the ground that they conflict with the fed-
eral regulations because they prevent individuals with hepatitis from 
donating their plasma. Pp. 720-722.

722 F. 2d 1526, reversed and remanded.

Mar sha ll , J., delivered the opinion for a unanimous Court.

Emetine C. Acton argued the cause for appellants. With 
her on the briefs was Joe Horn Mount.

Paul J. Larkin, Jr., argued the cause pro hac vice for the 
United States as amicus curiae urging reversal. With him 
on the brief were Solicitor General Lee, Acting Assistant 
Attorney General Willard, Deputy Solicitor General Geller, 
and Margaret E. Clark.

Larry A. Stumpf argued the cause for appellee. With him 
on the brief was Victoria L. Baden.
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Richard Landfield argued the cause for the American 
Blood Resources Association et al. as amici curiae urging 
affirmance. With him on the brief was William W. Becker*

Justi ce  Mar sha ll  delivered the opinion of the Court.
The question presented is whether the federal regulations 

governing the collection of blood plasma from paid donors 
pre-empt certain local ordinances.

I
Appellee Automated Medical Laboratories, Inc., is a 

Florida corporation that operates, through subsidiaries, 
eight blood plasma centers in the United States. One of the 
centers, Tampa Plasma Corporation (TPC), is located in 
Hillsborough County, Florida. Appellee’s plasma centers 
collect blood plasma from donors by employing a procedure 
called plasmapheresis. Under this procedure, whole blood 
removed from the donor is separated into plasma and other 
components, and “at least the red blood cells are returned to 
the donor,” 21 CFR § 606.3(e) (1984). Appellee sells the 
plasma to pharmaceutical manufacturers.

Vendors of blood products, such as TPC, are subject to 
federal supervision. Under § 351(a) of the Public Health 
Service Act, 58 Stat. 702, as amended, 42 U. S. C. § 262(a), 
such vendors must be licensed by the Secretary of Health and 
Human Services (HHS). Licenses are issued only on a 
showing that the vendor’s establishment and blood products 
meet certain safety, purity, and potency standards estab-
lished by the Secretary. 42 U. S. C. § 262(d). HHS is 
authorized to inspect such establishments for compliance. 
§ 262(c).

* Benjamin W. Heineman, Jr., filed a brief for the National Association 
of Counties et al. as amici curiae urging reversal.

Briefs of amici curiae urging affirmance were filed for the American 
Blood Commission by Michael H. Cardozo; and for Grocery Manufacturers 
of America, Inc., by Peter Barton Hutt.



710 OCTOBER TERM, 1984

Opinion of the Court 471 U. S.

Pursuant to § 351 of the Act, the Food and Drug Admin-
istration (FDA), as the designee of the Secretary, has es-
tablished standards for the collection of plasma. 21 CFR 
§§640.60-640.76 (1984). The regulations require that a 
licensed physician determine the suitability of a donor before 
the first donation and thereafter at subsequent intervals of 
no longer than one year. § 640.63(b)(1). A physician must 
also inform the donor of the hazards of the procedure and 
obtain the donor’s consent, §640.61, and must be on the 
premises when the procedure is performed, §640.62. In 
addition, the regulations establish minimum standards for 
donor eligibility, §§640.63(c)-(d), specify procedures that 
must be followed in performing plasmapheresis, § 640.65, and 
impose labeling requirements, §640.70.

In 1980, Hillsborough County adopted Ordinances 80-11 
and 80-12. Ordinance 80-11 imposes a $225 license fee on 
plasmapheresis centers within the county. It also requires 
such centers to allow the County Health Department “rea-
sonable and continuing access” to their premises for inspec-
tion purposes, and to furnish information deemed relevant by 
the Department. See App. 21-23.

Ordinance 80-12 establishes a countywide identification 
system, which requires all potential donors to obtain from the 
County Health Department an identification card, valid for 
six months, that may be used only at the plasmapheresis cen-
ter specified on the card. The ordinance incorporates by ref-
erence the FDA’s blood plasma regulations, but also imposes 
donor testing and recordkeeping requirements beyond those 
contained in the federal regulations. Specifically, the ordi-
nance requires that donors be tested for hepatitis prior to 
registration, that they donate at only one center, and that 
they be given a breath analysis for alcohol content before 
each plasma donation. See id., at 24-31.

The county has promulgated regulations to implement Or-
dinance 80-12. The regulations set the fee for the issuance 
of an identification card to a blood donor at $2. They also
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establish that plasma centers must pay the county a fee of 
$1 for each plasmapheresis procedure performed. See id., 
at 32-34.

In December 1981, appellee filed suit in the United States 
District Court for the Middle District of Florida, challenging 
the constitutionality of the ordinances and their implementing 
regulations. Appellee argued primarily that the ordinances 
violated the Supremacy Clause, the Commerce Clause, and 
the Fourteenth Amendment’s Equal Protection Clause. Ap-
pellee sought a declaration that the ordinances were unlawful 
and a permanent injunction against their enforcement. Id., 
at 5-20.

In November 1982, following a bench trial, the District 
Court upheld all portions of the local ordinances and regu-
lations except the requirement that donors be subject to 
a breath-analysis test. Id., at 40-46. The court rejected 
the Supremacy Clause challenge, discerning no evidence of 
federal intent to pre-empt the whole field of plasmapheresis 
regulation and finding no conflict between the Hillsborough 
County ordinances and the federal regulations.

In addition, the District Court rejected the claim that the 
ordinances violate the Equal Protection Clause because they 
regulate only centers that pay donors for plasma, and not 
centers in which volunteers donate whole blood. The court 
identified a rational basis for the distinction: paid donors sell 
plasma more frequently than volunteers donate whole blood, 
and paid donors have a higher rate of hepatitis than do 
volunteer donors.

Finally, the District Court found that, with one exception, 
the ordinances do not impermissibly burden interstate com-
merce. It concluded that the breath-analysis requirement 
would impose a large burden on plasma centers by forcing 
them to purchase fairly expensive testing equipment, and 
was not shown to achieve any purpose not adequately served 
by the subjective evaluations of sobriety already required by 
the federal regulations.
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Automated Medical Laboratories appealed to the Court of 
Appeals for the Eleventh Circuit, which affirmed in part and 
reversed in part. 722 F. 2d 1526 (1984). The Court of Ap-
peals held that the FDA’s blood plasma regulations pre-empt 
all provisions of the county’s ordinances and regulations. 
The court acknowledged the absence of an express indication 
of congressional intent to pre-empt. Relying on the perva-
siveness of the FDA’s regulations and on the dominance of 
the federal interest in plasma regulation, however, it found 
an implicit intent to pre-empt state and local laws on that 
subject. In addition, the court found a serious danger of 
conflict between the FDA regulations and the Hillsborough 
County ordinances, reasoning that “[i]f the County scheme 
remains in effect, the national blood policy of promoting 
uniformity and guaranteeing a continued supply of healthy 
donors will be adversely affected.” Id., at 1533.

The Court of Appeals thus affirmed, albeit on other grounds, 
the District Court’s invalidation of the breath-analysis re-
quirement. It reversed the District Court’s judgment up-
holding the remaining requirements of the Hillsborough 
County ordinances and regulations. In view of its decision, 
the court did not reach the Commerce Clause and Equal Pro-
tection challenges to the county’s scheme. Ibid.

Hillsborough County and the County Health Department 
appealed to this Court pursuant to 28 U. S. C. §1254(2)? 
We noted probable jurisdiction, 469 U. S. 1156 (1984), and 
we now reverse.

II
It is a familiar and well-established principle that the 

Supremacy Clause, U. S. Const., Art. VI, cl. 2, invalidates 
state laws that “interfere with, or are contrary to,” federal 
law. Gibbons v. Ogden, 9 Wheat. 1, 211 (1824) (Marshall,

1 For the purposes of § 1254(2), local ordinances are treated in the same 
manner as state statutes. See, e. g., New Orleans v. Dukes, 427 U. S. 
297, 301 (1976) (per curiam); Doran v. Salem Inn, Inc., 422 U. S. 922, 
927, n. 2 (1975).
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C. J.). Under the Supremacy Clause, federal law may 
supersede state law in several different ways. First, when 
acting within constitutional limits, Congress is empowered to 
pre-empt state law by so stating in express terms. Jones v. 
Rath Packing Co., 430 U. S. 519, 525 (1977). In the absence 
of express pre-emptive language, Congress’ intent to pre-
empt all state law in a particular area may be inferred where 
the scheme of federal regulation is sufficiently comprehensive 
to make reasonable the inference that Congress “left no 
room” for supplementary state regulation. Rice v. Santa Fe 
Elevator Corp., 331 U. S. 218, 230 (1947). Pre-emption of 
a whole field also will be inferred where the field is one in 
which “the federal interest is so dominant that the federal 
system will be assumed to preclude enforcement of state laws 
on the same subject.” Ibid.; see Hines v. Davidowitz, 312 
U. S. 52 (1941).

Even where Congress has not completely displaced state 
regulation in a specific area, state law is nullified to the 
extent that it actually conflicts with federal law. Such a 
conflict arises when “compliance with both federal and state 
regulations is a physical impossibility,” Florida Lime & Avo-
cado Growers, Inc. v. Paul, 373 U. S. 132, 142-143 (1963), or 
when state law “stands as an obstacle to the accomplishment 
and execution of the full purposes and objectives of Con-
gress,” Hines v. Davidowitz, supra, at 67. See generally 
Capital Cities Cable', Inc. v. Crisp, 467 U. S. 691, 698-699 
(1984).

We have held repeatedly that state laws can be pre-empted 
by federal regulations as well as by federal statutes. See, 
e. g., Capital Cities Cable, Inc. v. Crisp, supra, at 699; 
Fidelity Federal Savings & Loan Assn. v. De la Cuesta, 458 
U. S. 141, 153-154 (1982); United States v. Shimer, 367 U. S. 
374, 381-383 (1961). Also, for the purposes of the Suprem-
acy Clause, the constitutionality of local ordinances is ana-
lyzed in the same way as that of statewide laws. See, e. g., 
City of Burbank v. Lockheed Air Terminal, Inc., 411 U. S. 
624 (1973).
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Ill
In arguing that the Hillsborough County ordinances and 

regulations are pre-empted, appellee faces an uphill battle. 
The first hurdle that appellee must overcome is the FDA’s 
statement, when it promulgated the plasmapheresis regu-
lations in 1973, that it did not intend its regulations to 
be exclusive. In response to comments expressing concern 
that the regulations governing the licensing of plasmaphere-
sis facilities “would pre-empt State and local laws governing 
plasmapheresis,” the FDA explained in a statement accom-
panying the regulations that “[t]hese regulations are not 
intended to usurp the powers of State or local authorities 
to regulate plasmapheresis procedures in their localities.” 
38 Fed. Reg. 19365 (1973).

The question whether the regulation of an entire field has 
been reserved by the Federal Government is, essentially, a 
question of ascertaining the intent underlying the federal 
scheme. See supra, at 712-713. In this case, appellee 
concedes that neither Congress nor the FDA expressly pre-
empted state and local regulation of plasmapheresis. Thus, 
if the county ordinances challenged here are to fail they 
must do so either because Congress or the FDA implicitly 
pre-empted the whole field of plasmapheresis regulation, 
or because particular provisions in the local ordinances con-
flict with the federal scheme. According to appellee, two 
separate factors support the inference of a federal intent to 
pre-empt the whole field: the pervasiveness of the FDA’s 
regulations and the dominance of the federal interest in this 
area. Appellee also argues that the challenged ordinances 
reduce the number of plasma donors, and that this effect con-
flicts with the congressional goal of ensuring an adequate 
supply of plasma.

The FDA’s statement is dispositive on the question of im-
plicit intent to pre-empt unless either the agency’s position 
is inconsistent with clearly expressed congressional intent, 
see Chevron U. S. A. Inc. v. Natural Resources Defense
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Council, Inc., 467 U. S. 837, 842-845 (1984), or subsequent 
developments reveal a change in that position. Given appel-
lee’s first argument for implicit pre-emption—that the com-
prehensiveness of the FDA’s regulations evinces an intent 
to pre-empt—any pre-emptive effect must result from the 
change since 1973 in the comprehensiveness of the federal 
regulations.2 To prevail on its second argument for implicit 
pre-emption—the dominance of the federal interest in plas-
mapheresis regulation—appellee must show either that this 
interest became more compelling since 1973, or that, in 1973, 
the FDA seriously underestimated the federal interest in 
plasmapheresis regulation.

The second obstacle in appellee’s path is the presumption 
that state or local regulation of matters related to health 
and safety is not invalidated under the Supremacy Clause. 
Through the challenged ordinances, Hillsborough County has 
attempted to protect the health of its plasma donors by pre-
venting them from donating too frequently. See Brief for 
Appellants 12. It also has attempted to ensure the quality of 
the plasma collected so as to protect, in turn, the recipients 
of such plasma. “Where . . . the field that Congress is said 
to have pre-empted has been traditionally occupied by the 
States ‘we start with the assumption that the historic police 
powers of the States were not to be superseded by the Fed-
eral Act unless that was the clear and manifest purpose of 
Congress.’” Jones v. Rath Packing Co., 430 U. S., at 525 
(quoting Rice v. Santa Fe Elevator Corp., 331 U. S., at 230) 
(citations omitted). Cf. Kassel v. Consolidated Freightways 
Corp., 450 U. S. 662, 670 (1981) (deference to state regula-
tion of safety under the dormant Commerce Clause); id., at 
681, n. 1 (Bren nan , J., concurring in judgment) (same); id., 
at 691 (Rehnqui st , J., dissenting) (same). Of course, the 
same principles apply where, as here, the field is said to have 

2 Appellee does not argue that pre-emption can be inferred from the 
comprehensiveness of the federal statutes governing plasmapheresis.
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been pre-empted by an agency, acting pursuant to congres-
sional delegation. Appellee must thus present a showing 
of implicit pre-emption of the whole field, or of a conflict 
between a particular local provision and the federal scheme, 
that is strong enough to overcome the presumption that state 
and local regulation of health and safety matters can constitu-
tionally coexist with federal regulation.

IV
Given the clear indication of the FDA’s intention not to pre-

empt and the deference with which we must review the chal-
lenged ordinances, we conclude that these ordinances are not 
pre-empted by the federal scheme.

A
We reject the argument that an intent to pre-empt may be 

inferred from the comprehensiveness of the FDA’s regula-
tions at issue here. As we have pointed out, given the 
FDA’s 1973 statement, the relevant inquiry is whether a 
finding of pre-emption is justified by the increase, since 1973, 
in the comprehensiveness of the federal regulations. Admit-
tedly, these regulations have been broadened over the years. 
When they were adopted in 1973, these regulations covered 
only plasma to be used in injections. In 1976, the regula-
tions were expanded to cover also plasma to be used for the 
manufacture of “noninjectable” products. 41 Fed. Reg. 
10762 (1976). The original regulations also were amended to 
“clarify and strengthen the existing Source Plasma (Human) 
regulations in light of FDA inspectional and other regulatory 
experience.” Ibid.; see also 39 Fed. Reg. 26161 (1974) (first 
proposing the amendments).

The FDA has not indicated that the new regulations 
affected its disavowal in 1973 of any intent to pre-empt state 
and local regulation, and the fact that the federal scheme was 
expanded to reach other uses of plasma does not cast doubt
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on the continued validity of that disavowal.3 Indeed, even 
in the absence of the 1973 statement, the comprehensiveness 
of the FDA’s regulations would not justify pre-emption. In 
New York Dept, of Social Services v. Dublino, 413 U. S. 405 
(1973), the Court stated that “[t]he subjects of modem social 
and regulatory legislation often by their very nature require 
intricate and complex responses from the Congress, but 
without Congress necessarily intending its enactment as 
the exclusive means of meeting the problem.” Id., at 415. 
There, in upholding state work-incentive provisions against 
a pre-emption challenge, the Court noted that the federal 
provisions “had to be sufficiently comprehensive to authorize 
and govern programs in States which had no . . . require-
ments of their own as well as cooperatively in States with 
such requirements.” Ibid. But merely because the federal 
provisions were sufficiently comprehensive to meet the need 
identified by Congress did not mean that States and localities 
were barred from identifying additional needs or imposing 
further requirements in the field. See also De Canas v. 
Bica, 424 U. S. 351, 359-360 (1976).

We are even more reluctant to infer pre-emption from 
the comprehensiveness of regulations than from the com-
prehensiveness of statutes. As a result of their specialized 
functions, agencies normally deal with problems in far more 
detail than does Congress. To infer pre-emption whenever 
an agency deals with a problem comprehensively is virtually 
tantamount to saying that whenever a federal agency decides 
to step into a field, its regulations will be exclusive. Such a 
rule, of course, would be inconsistent with the federal-state 
balance embodied in our Supremacy Clause jurisprudence. 
See Jones n . Rath Packing Co., 430 U. S., at 525.

3 Nor do the amendments to the 1973 regulations indicate that the FDA 
was departing from its earlier statement; most of the changes are technical 
and provide no basis for inferring an intent that federal regulation be 
exclusive.
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Moreover, because agencies normally address problems in 
a detailed manner and can speak through a variety of means, 
including regulations, preambles, interpretive statements, 
and responses to comments, we can expect that they will 
make their intentions clear if they intend for their regulations 
to be exclusive. Thus, if an agency does not speak to the 
question of pre-emption, we will pause before saying that the 
mere volume and complexity of its regulations indicate that 
the agency did in fact intend to pre-empt. Given the pre-
sumption that state and local regulation related to matters 
of health and safety can normally coexist with federal regu-
lations, we will seldom infer, solely from the comprehen-
siveness of federal regulations, an intent to pre-empt in its 
entirety a field related to health and safety.

Appellee also relies on the promulgation of the National 
Blood Policy by the Department of Health, Education, and 
Welfare (HEW), as an indication that the federal regulatory 
scheme is now comprehensive enough to justify complete pre-
emption. See Brief for Appellee 25-26. Such reliance is 
misplaced.

The National Blood Policy was established in 1974 as “a 
pluralistic and evolutionary approach to the solution of blood 
collection and distribution problems.” 39 Fed. Reg. 32702 
(1974). The policy contains no regulations; instead, it is a 
broad statement of goals and a call for cooperation between 
the Federal Government and the private sector:

“These policies are intended to achieve certain goals 
but do not detail methods of implementation. In devel-
oping the most effective and suitable means of reaching 
these goals, the Secretary will involve, as appropriate, 
all relevant public and private sectors and Federal Gov-
ernment agencies in a cooperative effort to provide the 
best attainable blood services.” Zd., at 32703.

The National Blood Policy indicates that federal regulation 
will be employed only as a last resort: “[I]f the private sector 
is unable to make satisfactory progress toward implementing
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these policies, a legislative and/or regulatory approach would 
have to be considered.” Ibid. The adoption of this policy 
simply does not support the claim that the federal regulations 
have grown so comprehensive since 1973 as to justify the 
inference of complete pre-emption.

B
Appellee’s second argument for pre-emption of the whole 

field of plasmapheresis regulation is that an intent to pre-
empt can be inferred from the dominant federal interest in 
this field. We are unpersuaded by the argument. Un-
doubtedly, every subject that merits congressional legisla-
tion is, by definition, a subject of national concern. That 
cannot mean, however, that every federal statute ousts all 
related state law. Neither does the Supremacy Clause re-
quire us to rank congressional enactments in order of “impor-
tance” and hold that, for those at the top of the scale, federal 
regulation must be exclusive.

Instead, we must look for special features warranting pre-
emption. Our case law provides us with clear standards to 
guide our inquiry in this area. For example, in the seminal 
case of Hines v. Davidowitz, 312 U. S. 52 (1941), the Court 
inferred an intent to pre-empt from the dominance of the fed-
eral interest in foreign affairs because “the supremacy of the 
national power in the general field of foreign affairs ... is 
made clear by the Constitution,” id., at 62, and the regulation 
of that field is “intimately blended and intertwined with 
responsibilities of the national government,” id., at 66; see 
also Zschemig v. Miller, 389 U. S. 429, 440-441 (1968). 
Needless to say, those factors are absent here. Rather, as 
we have stated, the regulation of health and safety matters 
is primarily, and historically, a matter of local concern. See 
Rice v. Santa Fe Elevator Corp., 331 U. S., at 230.4

4 It follows that the FDA’s 1973 statement did not underestimate the 
federal interest in plasmapheresis regulation.
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There is also no merit in appellee’s reliance on the National 
Blood Policy as an indication of the dominance of the federal 
interest in this area. Nothing in that policy takes plasma 
regulation out of the health-and-safety category and converts 
it into an area of overriding national concern.

C
Appellee’s final argument is that even if the regulations 

are not comprehensive enough and the federal interest is not 
dominant enough to pre-empt the entire field of plasmaphere-
sis regulation, the Hillsborough County ordinances must be 
struck down because they conflict with the federal scheme. 
Appellee argues principally that the challenged ordinances 
impose on plasma centers and donors requirements more 
stringent than those imposed by the federal regulations, and 
therefore that they present a serious obstacle to the federal 
goal of ensuring an “adequate supply of plasma.” Tr. of Oral 
Arg. 24; see Brief for Appellee 30; 37 Fed. Reg. 17420 (1972). 
We find this concern too speculative to support pre-emption.

Appellee claims that “[t]he evidence at trial indicated that 
enforcement of the County ordinances would result in an 
increase in direct costs of plasma production by $1.50 per 
litre, and a total increase in production costs (including direct 
and indirect costs) of $7 per litre of plasma, an increase of 
approximately 15% in the total cost of production.” Brief 
for Appellee 30. Appellee argues that these increased finan-
cial burdens would reduce the number of plasma centers. In 
addition, appellee claims, the county requirements would 
reduce the number of donors who only occasionally sell 
their plasma because such donors would be deterred by the 
identification-card requirement. Id., at 30-31.

On the basis of the record before it, the District Court 
rejected each of appellee’s factual assertions. The District 
Court found that appellee’s cost-of-compliance estimates 
“were clouded with speculation.” App. 42. It also found 
that appellee had presented no facts to support its conclusion 
that “the vendor population would decrease by twenty-five
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percent.” Ibid. These findings of fact can be set aside only 
if they are clearly erroneous, Fed. Rule Civ. Proc. 52(a); see 
Anderson v. Bessemer City, 470 U. S. 564 (1985), and hence 
come to us with a strong presumption of validity.

More importantly, even if the Hillsborough County ordi-
nances had, in fact, reduced the supply of plasma in that 
county, it would not necessarily follow that they interfere 
with the federal goal of maintaining an adequate supply of 
plasma. Undoubtedly, overly restrictive local legislation 
could threaten the national plasma supply. Neither Con-
gress nor the FDA, however, has struck a particular bal-
ance between safety and quantity; as we have noted, the 
regulations, which contemplated additional state and local 
requirements, merely establish minimum safety standards. 
See 38 Fed. Reg. 19365 (1973); supra, at 710-711. More-
over, the record in this case does not indicate what supply the 
Federal Government considers “adequate,” and we have no 
reason to believe that any reduction in the quantity of plasma 
donated would make that supply “inadequate.”

Finally, the FDA possesses the authority to promulgate 
regulations pre-empting local legislation that imperils the 
supply of plasma and can do so with relative ease. See 
supra, at 713. Moreover, the agency can be expected to 
monitor, on a continuing basis, the effects on the federal pro-
gram of local requirements. Thus, since the agency has not 
suggested that the county ordinances interfere with federal 
goals, we are reluctant in the absence of strong evidence to 
find a threat to the federal goal of ensuring sufficient plasma.

Our analysis would be somewhat different had Congress 
not delegated to the FDA the administration of the federal 
program. Congress, unlike an agency, normally does not 
follow, years after the enactment of federal legislation, the 
effects of external factors on the goals that the federal leg-
islation sought to promote. Moreover, it is more difficult 
for Congress to make its intentions known—for example by 
amending a statute—than it is for an agency to amend its 
regulations or to otherwise indicate its position.
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In summary, given the findings of the District Court, the 
lack of any evidence in the record of a threat to the “ade-
quacy” of the plasma supply, and the significance that we 
attach to the lack of a statement by the FDA, we conclude 
that the Hillsborough County requirements do not imperil 
the federal goal of ensuring sufficient plasma.5

Appellee also argues that the county ordinances conflict 
with the federal regulations because they prevent individuals 
with hepatitis from donating their plasma. See supra, at 
710. Such plasma is used for the production of hepatitis 
vaccines, and the federal regulations provide for its collection 
pursuant to special authorization and under carefully con-
trolled conditions. 21 CFR § 610.41 (1984). To the extent 
that the Hillsborough County ordinances preclude individuals 
with hepatitis from donating their plasma, the ordinances are 
said to stand in the way of the accomplishment of the federal 
goal of combating hepatitis.

In order to collect plasma from individuals with hepatitis, 
however, a plasma center must obtain from the FDA, pursu-
ant to §640.75, an exemption from the good-health require-
ments of § 640.63(c). The record does not indicate that 
appellee has received the required exemption. As a result, 
appellee could not collect plasma from individuals with hepa-
titis even in the absence of the county ordinances. Thus, 
appellee lacks standing to challenge the ordinances on this 
ground.6

5 Two of the amici argue that the county ordinances interfere with the 
federal interest in uniform plasma standards. There is no merit to that 
argument. The federal interest at stake here is to ensure minimum stand-
ards, not uniform standards. Indeed, the FDA’s 1973 statement makes 
clear that additional, nonconflicting requirements do not interfere with 
federal goals, and we have found no reason to doubt the continued validity 
of that statement. See supra, at 714.

6 Since the ordinances incorporate the FDA’s regulations, see supra, at 
710, they may in fact also provide for the type of exemptions authorized 
by 21 CFR § 640.75 (1984). If the ordinances were interpreted that way 
there would be, of course, no conflict.
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V .
We hold that Hillsborough County Ordinances 80-11 and 

80-12, and their implementing regulations, are not pre-
empted by the scheme for federal regulation of plasmaphere-
sis. The judgment of the Court of Appeals for the Eleventh 
Circuit is therefore reversed, and the case is remanded for 
further proceedings consistent with this opinion.

It is so ordered.
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METROPOLITAN LIFE INSURANCE CO. v. 
MASSACHUSETTS

APPEAL FROM THE SUPREME JUDICIAL COURT OF 
MASSACHUSETTS

No. 84-325. Argued February 26, 1985—Decided June 3, 1985*

A Massachusetts statute (§47B) requires that certain minimum mental-
health-care benefits be provided a Massachusetts resident who is insured 
under a general health insurance policy or an employee health-care 
plan that covers hospital and surgical expenses. Appellant insurer in 
No. 84-325 contends that §47B, as applied to insurance policies pur-
chased by employee health-care plans regulated by the federal Employee 
Retirement Income Security Act of 1974 (ERISA), is pre-empted by that 
Act. Section 514(a) of ERISA provides that the statute shall “super-
sede any and all State laws insofar as they may now or hereafter relate 
to any employee benefit plan.” But § 514(b)(2)(A) provides that, with 
one exception, nothing in ERISA “shall be construed to exempt or re-
lieve any person from any law of any State which regulates insurance.” 
The one exception is found in § 514(b)(2)(B), which states that no 
employee-benefit plan “shall be deemed to be an insurance company or 
other insurer ... or to be engaged in the business of insurance ... for 
purposes of any law of any State purporting to regulate insurance com-
panies [or] insurance contracts.” Appellant insurer in No. 84-356 con-
tends that §47B, as applied to insurance policies purchased pursuant 
to collective-bargaining agreements regulated by the National Labor 
Relations Act (NLRA), is pre-empted by that Act, because it effectively 
imposes a contract term on the parties that otherwise would be a manda-
tory subject of collective bargaining. Massachusetts brought an action 
in Massachusetts Superior Court to enforce § 47B against appellant in-
surers, and that court issued an injunction requiring the insurers to 
provide the coverage mandated by § 47B. The Massachusetts Supreme 
Judicial Court affirmed, finding no pre-emption under either ERISA or 
the NLRA.

Held:
1. Section 47B, as applied, is a law “which regulates insurance” within 

the meaning of § 514(b)(2)(A), and therefore is not pre-empted by

*Together with No. 84-356, Travelers Insurance Co. v. Massachusetts, 
also on appeal from the same court.
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§ 514(a) as it applies to insurance contracts purchased for plans subject to 
ERISA. Section 514(b)(2)(A)’s plain language, its relationship to the 
other ERISA pre-emption provisions, and the traditional understanding 
of insurance regulations, all lead to the conclusion that mandated-benefit 
laws such as §47B are saved from pre-emption by the operation of 
§ 514(b)(2)(A). Nothing in ERISA’s legislative history suggests a dif-
ferent result. Pp. 739-747.

2. Nor is §47B, as applied to a plan negotiated pursuant to a 
collective-bargaining agreement subject to the NLRA, pre-empted by 
the NLRA. Pp. 747-758.

(a) The NLRA pre-emption involved here is the one that protects 
against state interference with policies implicated by the structure of the 
NLRA itself, by pre-empting state law and state causes of action con-
cerning conduct that Congress intended to be unregulated. Pp. 747-751.

(b) Such pre-emption rests on a sound understanding of the 
NLRA’s purpose and operation that is incompatible with the view that 
the NLRA pre-empts any state attempt to impose minimum-benefit 
terms on the parties to a collective-bargaining agreement. Pp. 751-753.

(c) Minimum state labor standards affect union and nonunion 
employees equally and neither encourage nor discourage the collective-
bargaining processes that are the subject of the NLRA. Nor do they 
have any but the most indirect effect on the right of self-organization 
established in the NLRA. Unlike the NLRA, mandated-benefit laws, 
such as § 47B, are not designed to encourage or discourage employees in 
the promotion of their interests collectively; rather, they are in part 
designed to give minimum protections to individual employees and to 
ensure that each employee covered by the NLRA receives mandated 
health insurance coverage. These laws are minimum standards inde-
pendent of the collective-bargaining process. Pp. 753-756.

(d) There is no suggestion in the NLRA’s legislative history that 
Congress intended to disturb the state laws that set minimum labor 
standards but were unrelated to the collective-bargaining or self-
organization processes. To the contrary, Congress in the NLRA devel-
oped the framework for self-organization and collective bargaining 
within the larger body of state law promoting public health and safety. 
When a state law establishes a minimal employment standard not incon-
sistent with the NLRA’s general goals, it conflicts with none of the 
NLRA’s purposes. Section 47B is an insurance regulation designed to 
implement the Commonwealth’s policy on mental-health care, and as 
such is a valid and unexceptional exercise of the Commonwealth’s police 
power. Though § 47B potentially limits any employee’s right to choose 
one thing by requiring that he be provided with something else, it does 
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not limit the right of self-organization or collective bargaining protected 
by the NLRA. Pp. 756-758.

391 Mass. 730, 463 N. E. 2d 548, affirmed.

Bla ck mun , J., delivered the opinion of the Court, in which all other 
Members joined, except Pow el l , J., who took no part in the decision of 
the cases.

Jay Greenfield argued the cause for appellant in No. 84- 
325. With him on the briefs was Peter Buscemi. Lane 
McGovern argued the cause for appellant in No. 84-356. 
With him on the brief was Steven A. Kaufman.

Sally A. Kelly, Assistant Attorney General of Massachu-
setts, argued the cause for appellee in both cases. With her 
on the brief were Francis X. Bellotti, Attorney General, and 
Susan M. Roberts, Assistant Attorney General, t

t Briefs of amici curiae urging reversal were filed for the American 
Federation of Labor and Congress of Industrial Organizations by David M. 
Silberman, Marsha Berzon, and Laurence Gold; for the Blue Cross and 
Blue Shield Association by Philip S. Neal; for the ERISA Industry Com-
mittee by John M. Vine and Arvid E. Roach II; for the Health Insurance 
Association of America by Roger D. Redden and John P. Dineen; for the 
International Brotherhood of Electrical Workers Local 421 Health and 
Welfare Fund et al. by David L. Nixon; for the National Coordinating 
Committee for Multiemployer Plans by Gerald M. Feder; and for Milton 
R. Hill et al. by James H. Clarke.

Briefs of amici curiae urging affirmance were filed for the State of 
Connecticut et al. by Joseph I. Lieberman, Attorney General of Con-
necticut, Elliot F. Gerson, Deputy Attorney General, Arnold B. Feigin, 
Jonathon L. Ensign, John G. Haines, Richard T. Sponzo, and Robert E. 
Walsh, Assistant Attorneys General, and by the Attorneys General of 
their respective States as follows: John K. Van de Kamp of California, 
Robert T. Stephan of Kansas, William J. Guste, Jr., of Louisiana, James 
E. Tierney of Maine, Stephen H. Sachs of Maryland, Frank J. Kelley 
of Michigan, Hubert H. Humphrey III of Minnesota, Mike Greely of 
Montana, Irwin I. Kimmelman of New Jersey, Paul G. Bardacke of 
New Mexico, Robert Abrams of New York, Lacy H. Thornburg of North 
Carolina, Nicholas Spaeth of North Dakota, T. Travis Medlock of South 
Carolina, Jeffrey L. Amestoy of Vermont, Bronson C. La Follette of Wis-
consin, and Gerald L. Baliles of Virginia; for the State of Oregon by 
Dave Frohnmayer, Attorney General, William F. Gary, Deputy Attorney
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Just ice  Black mun  delivered the opinion of the Court.
A Massachusetts statute requires that specified minimum 

mental-health-care benefits be provided a Massachusetts res-
ident who is insured under a general insurance policy, an 
accident or sickness insurance policy, or an employee health-
care plan that covers hospital and surgical expenses. The 
first question before us in these cases is whether the state 
statute, as applied to insurance policies purchased by em-
ployee health-care plans regulated by the federal Employee 
Retirement Income Security Act of 1974, is pre-empted by 
that Act. The second question is whether the state statute, 
as applied to insurance policies purchased pursuant to nego-
tiated collective-bargaining agreements regulated by the 
National Labor Relations Act, is pre-empted by the labor 
Act.

I
A

General health insurance typically is sold as group in-
surance to an employer or other group.1 Group insurance 
presently is subject to extensive state regulation, including * 

General, James E. Mountain, Jr., Solicitor General, Virginia L. Linder, 
Assistant Solicitor General, and Kathleen G. Dahlin, Assistant Attorney 
General; for the National Conference of State Legislatures et al. by Joyce 
Holmes Benjamin and Lawrence R. Velvet; for the American Chiropractic 
Association by Harry N. Rosenfield; for the American Optometric Associa-
tion by Ellis Lyons, Bennett Boskey, and Edward A. Groobert; for the 
American Psychiatric Association et al. by Joel I. Klein; for the American 
Psychological Association et al. by Donald N. Bersoff and Bruce J. Ennis; 
for the American Public Health Association et al. by Bruce H. Schneider 
and Herbert Semmel; for the Committee for Comprehensive Insurance 
Coverage by Edward A. Scallet; and for the National Association of 
Alcoholism Treatment Programs, Inc., by Paul L. Perito and Frederick 
H. Graefe.

1 See Health Insurance Association of America, 1982-1983 Source Book 
of Health Insurance Data 4-7 (1984 Update). Group health insurance is 
provided either by commercial insurance companies or service corporations 
such as Blue Cross-Blue Shield. Ibid.
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regulation of the carrier, regulation of the sale and adver-
tising of the insurance, and regulation of the content of the 
contracts.2 Mandated-benefit laws, that require an insurer 
to provide a certain kind of benefit to cover a specified illness 
or procedure whenever someone purchases a certain kind of 
insurance, are a subclass of such content regulation.

While mandated-benefit statutes are a relatively recent 
phenomenon,3 statutes regulating the substantive terms of in-
surance contracts have become commonplace in all 50 States 
over the last 30 years.4 Perhaps the most familiar are those 
regulating the content of automobile insurance policies.5

2 Laws regulating the insurer include, for example, those governing 
solvency or the qualification of management. Laws regulating aspects 
of transacting the business of group insurance include, for example, those 
regulating claims practices or rates. Finally, laws regulating the content 
of group policies include, in addition to the mandated-benefit statutes 
under consideration here, those requiring the policies to provide grace 
periods and conversion privileges. See Brummond, Federal Preemption 
of State Insurance Regulation Under ERISA, 62 Iowa L. Rev. 57, 81-84, 
101 (1976). All three varieties of regulation are common. Ibid.

8 The first mandated-benefit statutes regulating terms in group-health 
insurance appeared in 1971 and 1972, prior to the enactment of the federal 
Employee Retirement Income Security Act of 1974. See, e. g., Ariz. 
Rev. Stat. Ann. § 20-1402(4)(b) (1975) (enacted 1971); Conn. Gen. Stat. 
§38-174d (Supp. 1985) (enacted 1971); Ill. Rev. Stat., ch. 73, 11979(7) 
(Supp. 1984-1985) (enacted 1972); 1971 Wis. Laws, ch. 325 (superseded).

4See Brummond, 62 Iowa L. Rev., at 82-84, 101. In particular, there 
are a wide variety of longstanding statutes that mandate that insurance 
contracts contain certain provisions. See, e. g., New York Life Ins. Co. v. 
Hardison, 199 Mass. 190, 85 N. E. 410 (1908) (upholding statute prescrib-
ing provisions); Md. Ann. Code, Art. 48A, § 410(a)(5) (1979) (law enacted in 
1956 mandating the inclusion of a clause in a life insurance policy that limits 
the exclusion from coverage for death by suicide to that occurring within 
two years of the issuance of the policy).

5 See, e. g., California Automobile Assn. Inter-Insurance Bureau v. 
Maloney, 341 U. S. 105 (1951) (upholding state statute requiring insurers 
to participate in a mandatory assigned-risk pool to assure the availability 
of automobile insurance). Like most States, Massachusetts at present
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The substantive terms of group-health insurance contracts, 
in particular, also have been extensively regulated by the 
States. For example, the majority of States currently 
require that coverage for dependents continue beyond any 
contractually imposed age limitation when the dependent is 
incapable of self-sustaining employment because of mental 
or physical handicap; such statutes date back to the early 
1960’s.* 6 And over the last 15 years all 50 States have re-
quired that coverage of infants begin at birth, rather than at 
some time shortly after birth, as had been the prior practice 
in the unregulated market.7 Many state statutes require 
that insurers offer on an optional basis particular kinds 
of coverage to purchasers.8 Others require insurers either 
to offer or mandate that insurance policies include coverage 
for services rendered by a particular type of health-care 
provider.9

Mandated-benefit statutes, then, are only one variety of 
a matrix of state laws that regulate the substantive content 
of health-insurance policies to further state health policy. 
Massachusetts Gen. Laws Ann., ch. 175, §47B (West Supp. 
1985), is typical of mandated-benefit laws currently in place 
in the majority of States.10 With respect to a Massachusetts 

mandates both the kinds of automobile policies insurers must offer to sell 
and the kinds of coverage insureds may purchase. See Mass. Gen. Laws 
Ann., ch. 175, § 113A et seq. (West 1972 and Supp. 1985).

6 See App. to Brief for American Public Health Association et al. as 
Amici Curiae A7-A10 (APHA brief) (listing state statutes). See, e. g., 
Mass. Gen. Laws Ann., ch. 175, § 108.2(a)(3) (West 1972) (enacted in 1962).

7 See App. to APHA brief 1A-6A (listing statutes).
8 There are approximately 50 such laws in over 20 States. See App. to 

Brief for Health Insurance Association of America as Amicus Curiae in 
Support of Juris. Statements la-2a (listing statutes).

9 For example, a majority of States require that coverage for services 
offered by an optometrist be either mandated or at least offered in a 
health-insurance plan. See id., at 4a (listing statutes).

10 According to the Health Insurance Association of America, 26 States 
have promulgated 69 mandated-benefit laws. See id., at la-2a; see also
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resident, it requires any general health-insurance policy that 
provides hospital and surgical coverage, or any benefit plan 
that has such coverage, to provide as well a certain minimum 
of mental-health protection. In particular, §47B requires 
that a health-insurance policy provide 60 days of coverage for 
confinement in a mental hospital, coverage for confinement in 
a general hospital equal to that provided by the policy for 
nonmental illness, and certain minimum outpatient benefits.* 11

Wayne Chemical, Inc. n . Columbus Agency Service Corp., 426 F. Supp. 
316, 324, n. 8 (ND Ill.) (citing statutes in 26 States), aff’d as modified, 567 
F. 2d 692 (CA7 1977).

Different States mandate a great variety of different kinds of insurance 
coverage. For example, many require alcoholism coverage, see Conn. 
Gen. Stat. § 38-262b (Supp. 1985), while others require certain birth-defect 
coverage, see Md. Ann. Code, Art. 48A, § 477X (Supp. 1984), outpatient 
kidney-dialysis coverage, see Ohio Rev. Code Ann. § 3923.25 (Supp. 1984), 
or reconstructive surgery for insured mastectomies, see Ariz. Rev. Stat. 
Ann. §20-1402(5) (Supp. 1984-1985).

11 Section 47B reads:
“Any blanket or general policy of insurance ... or any policy of accident 

and sickness insurance ... or any employees’ health and welfare fund 
which provides hospital expense and surgical expense benefits and which 
is promulgated or renewed to any person or group of persons in this 
commonwealth . . . shall, provide benefits for expense of residents of. the 
commonwealth covered under any such policy or plan, arising from mental 
or nervous conditions as described in the standard nomenclature of the 
American Psychiatric Association which are at least equal to the following 
minimum requirements:

“(a) In the case of benefits based upon confinement as an inpatient in a 
mental hospital . . . the period of confinement for which benefits shall be 
payable shall be at least sixty days in any calender year ....

“(b) In the case of benefits based upon confinement as an inpatient in a 
licensed or accredited general hospital, such benefits shall be no different 
than for any other illness.

“(c) In the case of out-patient benefits, these shall cover, to the extent of 
five hundred dollars over a twelve-month period, services furnished (1) by 
a comprehensive health service organization, (2) by a licensed or accredited 
hospital (3) or subject to the approval of the department of mental health 
services furnished by a community mental health center or other mental 
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Section 47B was designed to address problems encoun-
tered in treating mental illness in Massachusetts. The Com-
monwealth determined that its working people needed to be 
protected against the high cost of treatment for such illness. 
It also believed that, without insurance, mentally ill workers 
were often institutionalized in large state mental hospitals, 
and that mandatory insurance would lead to a higher in-
cidence of more effective treatment in private community 
mental-health centers. See Massachusetts General Court, 
Joint Committee on Insurance, Advances in Health Insur-
ance in Massachusetts (1974), reprinted in App. 426, 430-432.

In addition, the Commonwealth concluded that the volun-
tary insurance market was not adequately providing mental-
health coverage, because of “adverse selection” in mental-
health insurance: good insurance risks were not purchasing 
coverage, and this drove up the price of coverage for those 
who otherwise might purchase mental-health insurance. 
The legislature believed that the public interest required that 
it correct the insurance market in the Commonwealth by 
mandating minimum-coverage levels, effectively forcing the 
good-risk individuals to become part of the risk pool, and en-
abling insurers to price the insurance at an average market 
rather than a market retracted due to adverse selection. 
See Findings of Fact of the Superior Court, App. to Juris. 
Statement in No. 84-325, pp. 50a-53a. Section 47B, then, 
was intended to help safeguard the public against the high 
costs of comprehensive inpatient and outpatient mental-
health care, reduce nonpsychiatric medical-care expenditures 
for mentally related illness, shift the delivery of treatment 
from inpatient to outpatient services, and relieve the Com-
monwealth of some of the financial burden it otherwise would 
encounter with respect to mental-health problems. Ibid.

health clinic or day care center which furnishes mental health services or 
(4) consultations or diagnostic or treatment sessions . . . .”
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It is our task in these cases to decide whether such insur-
ance regulation violates or is inconsistent with federal law.

B
The federal Employee Retirement Income Security Act of 

1974, 88 Stat. 829, as amended, 29 U. S. C. §1001 et seq. 
(ERISA), comprehensively regulates employee pension and 
welfare plans. An employee welfare-benefit plan or welfare 
plan is defined as one which provides to employees “medical, 
surgical, or hospital care or benefits, or benefits in the event 
of sickness, accident, disability [or] death,” whether these 
benefits are provided “through the purchase of insurance or 
otherwise.” §3(1), 29 U. S. C. §1002(1). Plans may self- 
insure or they may purchase insurance for their participants. 
Plans that purchase insurance—so-called “insured plans”— 
are directly affected by state laws that regulate the insurance 
industry.

ERISA imposes upon pension plans a variety of sub-
stantive requirements relating to participation, funding, and 
vesting. §§201-306, 29 U. S. C. §§1051-1086. It also 
establishes various uniform procedural standards concerning 
reporting, disclosure, and fiduciary responsibility for both 
pension and welfare plans. §§ 101-111, 401-414, 29 U. S. C. 
§§1021-1031, 1101-1114. It does not regulate the substan-
tive content of welfare-benefit plans. See Shaw v. Delta Air 
Lines, Inc., 463 U. S. 85, 91 (1983).

ERISA thus contains almost no federal regulation of the 
terms of benefit plans. It does, however, contain a broad 
pre-emption provision declaring that the statute shall “super-
sede any and all State laws insofar as they may now or here-
after relate to any employee benefit plan.” § 514(a), 29 
U. S. C. § 1144(a). Appellant Metropolitan in No. 84-325 
argues that ERISA pre-empts Massachusetts’ mandated- 
benefit law insofar as § 47B restricts the kinds of insurance 
policies that benefit plans may purchase.
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While § 514(a) of ERISA broadly pre-empts state laws 
that relate to an employee-benefit plan, that pre-emption 
is substantially qualified by an “insurance saving clause,” 
§ 514(b)(2)(A), 29 U. S. C. § 1144(b)(2)(A), which broadly 
states that, with one exception, nothing in ERISA “shall be 
construed to exempt or relieve any person from any law of 
any State which regulates insurance, banking, or securities.” 
The specified exception to the saving clause is found in 
§ 514(b)(2)(B), 29 U. S. C. § 1144(b)(2)(B), the so-called 
“deemer clause,” which states that no employee-benefit plan, 
with certain exceptions not relevant here, “shall be deemed 
to be an insurance company or other insurer, bank, trust 
company, or investment company or to be engaged in the 
business of insurance or banking for purposes of any law of 
any State purporting to regulate insurance companies, insur-
ance contracts, banks, trust companies, or investment com-
panies.” Massachusetts argues that its mandated-benefit 
law, as applied to insurance companies that sell insurance 
to benefit plans, is a “law which regulates insurance,” and 
therefore is saved from the effect of the general pre-emption 
clause of ERISA.

Wholly apart from the question whether Massachusetts’ 
mandated-benefit law is pre-empted by ERISA, appellant 
Travelers in No. 84-356 argues that as applied to benefit 
plans negotiated pursuant to collective-bargaining agree-
ments, § 47B is pre-empted by the National Labor Relations 
Act, 49 Stat. 449, as amended, 29 U. S. C. §151 et seq. 
(NLRA), because it effectively imposes a contract term on 
the parties that otherwise would be a mandatory subject of 
collective bargaining. Unlike ERISA, the NLRA contains 
no statutory provision indicating the extent to which it was 
intended to pre-empt state law. Resolution of the NLRA 
pre-emption question, therefore, requires us to discern legis-
lative intent from the general purpose of the NLRA, and not 
from any particular statutory language.
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II
Appellants are Metropolitan Life Insurance Company and 

Travelers Insurance Company (insurers) who are located 
in New York and Connecticut respectively and who issue 
group-health policies providing hospital and surgical cover-
age to plans, or to employers or unions that employ or repre-
sent employees residing in Massachusetts. Under the terms 
of §47B, both appellants are required to provide minimal 
mental-health benefits in policies issued to cover Common-
wealth residents.

In 1979, the Attorney General of Massachusetts brought 
suit in Massachusetts Superior Court for declaratory and 
injunctive relief to enforce §47B. The Commonwealth as-
serted that since January 1, 1976, the effective date of §47B, 
the insurers had issued policies to group policyholders situ-
ated outside Massachusetts that provided for hospital and 
surgical coverage for certain residents of the Commonwealth. 
App. 8-9. It further asserted that those policies failed to 
provide Massachusetts-resident beneficiaries the mental-
health coverage mandated by §47B, and that the insurers in-
tended to issue more such policies, believing themselves not 
bound by § 47B for policies issued outside the Commonwealth. 
In their answer, the insurers admitted these allegations.12

The complaint further asserted that the insurers had 
amended a number of policies in effect prior to January 1, 
1976, but had failed to include the benefits mandated by § 47B 
in the amended policies, in violation of the law. App. 9-10. 
Finally, the Commonwealth asserted that the insurers re-
fused to provide the mandated benefits in part on the ground 
that they believed ERISA and the NLRA pre-empted § 47B. 
App. 10. Though the insurers had not actually refused to 
provide the mandated benefits in any policy issued after 
January 1, 1976, within the Commonwealth, the insurers 
preserved their right to challenge the applicability of §47B

12 See Answer 8-14, App. 51-52. See also Stipulation H1-11, App. 
459-462.
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to any policy issued to an ERISA plan within the Common-
wealth.13 The Commonwealth accordingly requested broad 
preliminary and permanent injunctive relief, asking the court 
to require the insurers to provide the mandated benefits to 
all covered residents of the Commonwealth subject to the 
terms of §47B, regardless of when their policies were issued 
or whether they were presently receiving such benefits. 
App. 11-12.

The Superior Court issued a preliminary injunction requir-
ing the insurers to provide the coverage mandated by § 47B. 
App. 57-59. After trial, a different judge issued a perma-
nent injunction to the same effect, see App. to Juris. State-
ment in No. 84-325, pp. 67a-70a, making extensive findings 
of fact concerning the cost, nature, purpose, and effect of the 
mandated-benefit law. See id., at 36a-62a. The Supreme 
Judicial Court of Massachusetts granted the insurers’ appli-
cation for direct appellate review and affirmed the judgment 
of the Superior Court. Attorney General v. Travelers Ins. 
Co., 385 Mass. 598, 433 N. E. 2d 1223 (1982).

Addressing first the ERISA pre-emption question, the 
court recognized that § 47B is a law that “ ‘relate[s] to’ bene-
fit plans,” and so would be pre-empted unless it fell within 
one of the exceptions to the pre-emption clause of ERISA. 
385 Mass., at 605, 433 N. E. 2d, at 1227. The court went 
on to hold, however, that §47B is a law “which regulates 
insurance,” as understood by the ERISA saving clause, 
§ 514(b)(2)(A), 29 U. S. C. § 1144(b)(2)(A), and therefore 
is not pre-empted by ERISA. 385 Mass., at 606-609, 433 
N. E. 2d, at 1228-1230.14 It rejected appellants’ claim that 

13 See Answer to the Complaint, Second and Third Defenses, App. 53-54. 
See also Stipulation U 9, App. 461-462.

14 Section 47B also requires benefit plans that are self-insured to provide 
the mandated mental-health benefits. In light of ERISA’s “deemer 
clause,” § 514(b)(2)(B), 29 U. S. C. § 1144(b)(2)(B), which states that a 
benefit plan shall not “be deemed an insurance company” for purposes 
of the insurance saving clause, Massachusetts has never tried to enforce 
§ 47B as applied to benefit plans directly, effectively conceding that such an 
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the saving clause was designed to save only “traditional” in-
surance laws rather than those that are designed to promote 
public health, finding no such limitation in the statutory 
language of ERISA. The court nonetheless was wary of a 
literal reading of the statute, lest the saving clause give the 
States unintended authority to regulate in areas otherwise 
governed by ERISA. It therefore understood the saving 
clause to save only state laws that were unrelated to the sub-
stantive provisions of ERISA. Since nothing in ERISA 
regulates the content of welfare plans, state regulation of 
insurance that indirectly affects the content of welfare plans 
is not pre-empted by ERISA. 385 Mass., at 606-607, 609, 
433 N. E. 2d, at 1228-1229.

The court then went on to conclude that the NLRA does 
not pre-empt §47B. Although §47B regulates health bene-
fits, a subject of mandatory collective bargaining, the NLRA 
does not pre-empt all local regulation affecting employment 
relations. A public health statute, §47B does not regulate 
labor-management relations as such or affect the free play 
of economic forces between labor and management. “It is 
unlikely that Congress intended, by enacting the NLRA, to 
bind the hands of State Legislatures with respect to prob-
lems such as mental health.” 385 Mass., at 613, 433 N. E. 
2d, at 1232.

Moreover, the court pointed out, Congress has indicated 
in the McCarran-Ferguson Act, 59 Stat. 33, as amended, 
15 U. S. C. §1011 et seq., that federal laws should not be 
construed to supersede state laws “regulating the business 
of insurance.” § 1012(b). Section 47B operates upon insur-
ance and insurance policies. The McCarran-Ferguson Act

application of § 47B would be pre-empted by ERISA’s pre-emption clause, 
§ 514(a), 29 U. S. C. § 1144(a). See Stipulation T12, App. 462. In a part 
of its decision that is not challenged here, the Supreme Judicial Court held 
that that part of § 47B which applies to insurers is severable from the pre-
empted provisions pertaining directly to benefit plans. See 385 Mass., at 
601-602, 433 N. E. 2d, at 1225.
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contains no limiting definition of the term “business of insur-
ance” that would suggest a narrow reading excluding §47B 
from its protection. 385 Mass., at 613-614, 433 N. E. 2d, 
at 1232. The court therefore found no pre-emption under 
either ERISA or the NLRA.

On appeal, this Court, 463 U. S. 1221 (1983), vacated the 
judgment of the Supreme Judicial Court and remanded the 
cases for further consideration in light of the intervening 
decision in Shaw v. Delta Air Lines, Inc., 463 U. S. 85 (1983). 
Appropriately refocusing on the ERISA pre-emption provi-
sions that were the subject of that decision, the Supreme 
Judicial Court, with one justice dissenting, reinstated its 
former judgment. Attorney General v. Travelers Ins. Co., 
391 Mass. 730, 463 N. E. 2d 548 (1984). The court reasoned 
that this Court had not addressed the insurance exception 
in Shaw, and as that decision construed none of the excep-
tions listed in § 514(b), our statement that the exceptions were 
“narrow” was merely dictum that did not compel the Massa-
chusetts court to change its result. 391 Mass., at 733, 463 
N. E. 2d, at 550. Unlike the exemption from ERISA cover-
age at issue in Shaw, the exception in § 514(b) is phrased 
very broadly. Nor was there reason to alter the limiting 
construction given the saving clause. The Court in Shaw 
held that ERISA’s broad pre-emption provision was intended 
to pre-empt any state law that “relate[d] to” an employee-
benefit plan, not merely those state laws that directly con-
flicted with a substantive provision in the federal statute. 
Though the Court thus had rejected a conflict-based analysis 
of the broadly phrased pre-emption clause as being too nar-
row an interpretation of that provision, it did not follow that 
the conflict-based limitation on the saving clause imposed by 
the Supreme Judicial Court similarly should be rejected.

The dissenting justice felt that the Shaw Court had made 
clear that the exemptions and exceptions to ERISA’s pre-
emption clause should be read narrowly in order to preserve 
nationwide uniformity in the administration of welfare plans.
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Reading the insurance saving clause narrowly, § 47B should 
not be understood as a statute that regulates insurance. As 
applied, §47B concerns health benefits that an employer 
must provide, and only incidentally regulates insurance. 
Shaw established that it is “irrelevant whether State law 
dictating plan benefits conflicts with the substantive policies 
of ERISA.” 391 Mass., at 736, 463 N. E. 2d, at 552.

The insurers once again appealed pursuant to 28 U. S. C. 
§ 1257(2), and we noted probable jurisdiction. 469 U. S. 929 
(1984).15

III
“In deciding whether a federal law pre-empts a state stat-

ute, our task is to ascertain Congress’ intent in enacting the 
federal statute at issue. ‘Pre-emption may be either express 
or implied, and “is compelled whether Congress’ command is 
explicitly stated in the statute’s language or implicitly con-
tained in its structure and purpose.” Jones v. Rath Packing 
Co., 430 U. S. 519, 525 (1977).’ Fidelity Federal Savings & 
Loan Assn. v. De la Cuesta, 458 U. S. 141, 152-153 (1982).” 
Shaw v. Delta Air Lines, Inc., 463 U. S., at 95. The narrow 
statutory ERISA question presented is whether Mass. Gen. 
Laws Ann., ch. 175, §47B (West Supp. 1985), is a law “which 
regulates insurance” within the meaning of § 514(b)(2)(A), 
29 U. S. C. § 1144(b)(2)(A), and so would not be pre-empted 
by § 514(a).

15 Metropolitan, in its appeal No. 84-325, concerns itself with that part of 
the judgment that found no pre-emption under ERISA, while Travelers, in 
its appeal No. 84-356, separately emphasizes the part of the judgment that 
found no pre-emption under the NLRA. This division apparently was a 
tactical choice; the record indicates that both appellants have issued insur-
ance contracts to plans that are the product of collective-bargaining agree-
ments subject to the NLRA, and that “[v]irtually all” insurance policies 
issued by both appellants to cover Massachusetts employees were issued to 
provide benefits for plans subject to ERISA. Most contracts technically 
were issued to employers. See Stipulation,UH 8, 11, 12, App. 461-462. 
We consolidated the appeals when we noted probable jurisdiction. 469 
U. S. 929 (1984).
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A |
Section 47B clearly “relate[s] to” welfare plans governed 

by ERISA so as to fall within the reach of ERISA’s pre-
emption provision, § 514(a). The broad scope of the pre-
emption clause was noted recently in Shaw v. Delta Air 
Lines, Inc., supra, where we held that the New York Human 
Rights Law and that State’s Disability Benefits Law “re- 
late[d] to” welfare plans governed by ERISA. The phrase 
“relate to” was given its broad common-sense meaning, such 
that a state law “relate[s] to” a benefit plan “in the normal 
sense of the phrase, if it has a connection with or reference to 
such a plan.” 463 U. S., at 97. The pre-emption provision 
was intended to displace all state laws that fall within its 
sphere, even including state laws that are consistent with 
ERISA’s substantive requirements. Id., at 98-99. “[E]ven 
indirect state action bearing on private pensions may en-
croach upon the area of exclusive federal concern.” Alessi v. 
Raybestos-Manhattan, Inc., 451 U. S. 504, 525 (1981).

Though §47B is not denominated a benefit-plan law, it 
bears indirectly but substantially on all insured benefit plans, 
for it requires them to purchase the mental-health benefits 
specified in the statute when they purchase a certain kind 
of common insurance policy. The Commonwealth does not 
argue that §47B as applied to policies purchased by benefit 
plans does not relate to those plans, and we agree with the 
Supreme Judicial Court that the mandated-benefit law as ap-
plied relates to ERISA plans and thus is covered by ERISA’s 
broad pre-emption provision set forth in § 514(a).

B
Nonetheless, the sphere in which § 514(a) operates was ex-

plicitly limited by § 514(b)(2). The insurance saving clause 
preserves any state law “which regulates insurance, banking, 
or securities.” The two pre-emption sections, while clear 
enough on their faces, perhaps are not a model of legislative 
drafting, for while the general pre-emption clause broadly 
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pre-empts state law, the saving clause appears broadly to 
preserve the States’ lawmaking power over much of the same 
regulation. While Congress occasionally decides to return to 
the States what it has previously taken away, it does not 
normally do both at the same time.16

Fully aware of this statutory complexity, we still have no 
choice but to “begin with the language employed by Congress 
and the assumption that the ordinary meaning of that lan-
guage accurately expresses the legislative purpose.” Park 
’N Fly, Inc. v. Dollar Park and Fly, Inc., 469 U. S. 189, 194 
(1985). We also must presume that Congress did not intend 
to pre-empt areas of traditional state regulation. See Jones 
v. Rath Packing Co., 430 U. S. 519, 525 (1977).

To state the obvious, § 47B regulates the terms of certain 
insurance contracts, and so seems to be saved from pre-
emption by the saving clause as a law “which regulates insur-
ance.” This common-sense view of the matter, moreover, is 
reinforced by the language of the subsequent subsection of 
ERISA, the “deemer clause,” which states that an employee-
benefit plan shall not be deemed to be an insurance company 
“for purposes of any law of any State purporting to regulate 
insurance companies, insurance contracts, banks, trust com-

16 Long aware of this problem, commentators have recommended that 
Congress amend the pre-emption provisions to clarify its intentions. See, 
e. g., Manno, ERISA Preemption and the McCarran-Ferguson Act: The 
Need for Congressional Action, 52 Temp. L. Q. 51 (1979); Okin, Preemp-
tion of State Insurance Regulation by ERISA, 13 A. B. A. Forum 652, 678 
(1978). Congress, too, is aware of the problem. A bill was introduced in 
1979 to amend ERISA to provide that state mandated-benefit statutes are 
not preserved by the insurance saving clause. See S. 209, 96th Cong., 1st 
Sess., 125 Cong. Rec. 933, 937 (1979). The bill was intended to overrule 
the decision in Wadsworth v. Whaland, 562 F. 2d 70 (CAI 1977), cert, 
denied, 435 U. S. 980 (1978), holding that the saving clause saved a 
New Hampshire mandated-benefit law. See 125 Cong. Rec. 947 (1979) 
(remarks of Sen. Javits). The bill was reported to the Senate, but died 
without being debated. See Senate Committee on Labor and Human Re-
sources, 96th Cong., Legislative Calendar 108, 111 (final ed., Jan. 4, 1981).
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panies, or investment companies.” § 514(b)(2)(B), 29 U. S. C. 
§ 1144(b)(2)(B) (emphasis added). By exempting from the 
saving clause laws regulating insurance contracts that apply 
directly to benefit plans, the deemer clause makes explicit 
Congress’ intention to include laws that regulate insurance 
contracts within the scope of the insurance laws preserved by 
the saving clause. Unless Congress intended to include laws 
regulating insurance contracts within the scope of the insur-
ance saving clause, it would have been unnecessary for the 
deemer clause explicitly to exempt such laws from the saving 
clause when they are applied directly to benefit plans.

The insurers nonetheless argue that §47B is in reality a 
health law that merely operates on insurance contracts to 
accomplish its end, and that it is not the kind of traditional 
insurance law intended to be saved by § 514(b)(2)(A). We 
find this argument unpersuasive.

Initially, nothing in § 514(b)(2)(A), or in the “deemer 
clause” which modifies it, purports to distinguish between 
traditional and innovative insurance laws. The presumption 
is against pre-emption, and we are not inclined to read limita-
tions into federal statutes in order to enlarge their pre-
emptive scope. Further, there is no indication in the legisla-
tive history that Congress had such a distinction in mind.

Appellants assert that state laws that directly regulate the 
insurer, and laws that regulate such matters as the way in 
which insurance may be sold, are traditional laws subject to 
the clause, while laws that regulate the substantive terms 
of insurance contracts are recent innovations more properly 
seen as health laws rather than as insurance laws, which 
§ 514(b)(2)(A) does not save. This distinction reads the sav-
ing clause out of ERISA entirely, because laws that regulate 
only the insurer, or the way in which it may sell insurance, do 
not “relate to” benefit plans in the first instance. Because 
they would not be pre-empted by § 514(a), they do not need to 
be “saved” by § 514(b)(2)(A). There is no indication that 
Congress could have intended the saving clause to operate 
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only to guard against too expansive readings of the general 
pre-emption clause that might have included laws wholly un-
related to plans.17 Appellants’ construction, in our view, vio-
lates the plain meaning of the statutory language and renders 
redundant both the saving clause it is construing, as well as 
the deemer clause which it precedes, and accordingly has 
little to recommend it.18

Moreover, it is both historically and conceptually inaccu-
rate to assert that mandated-benefit laws are not traditional 
insurance laws. As we have indicated, state laws regulat-
ing the substantive terms of insurance contracts were com-
monplace well before the mid-70’s, when Congress consid-
ered ERISA.19 The case law concerning the meaning of the 
phrase “business of insurance” in the McCarran-Ferguson 
Act, 15 U. S. C. §1011 et seq., also strongly supports the 
conclusion that regulation regarding the substantive terms of

17 In light of the fact that the saving clause was in place well before the 
general pre-emption clause was amended to pre-empt broadly all laws that 
relate to plans, such an explanation is unacceptable. See n. 23, infra.

18 Nearly every court that has addressed the question has concluded that 
laws regulating the substantive content of insurance contracts are laws 
that regulate insurance and thus are within the scope of the insurance 
saving clause. See, e. g., Wayne Chemical, Inc. v. Columbus Agency 
Service Corp., 567 F. 2d 692, 700 (CA7 1977); Wadsworth v. Whaland, 562 
F. 2d, at 77; Eversole v. Metropolitan Life Ins. Co., 500 F. Supp. 1162, 
1168-1170 (CD Cal. 1980); Insurers’ Action Council, Inc. v. Heaton, 423 F. 
Supp. 921, 926 (Minn. 1976); Insurance Comm’r v. Metropolitan Life Ins. 
Co., 296 Md. 334, 344-345, 463 A. 2d 793, 798 (1983); Metropolitan Life 
Ins. Co. v. Whaland, 119 N. H. 894, 900-902, 410 A. 2d 635, 639-640 
(1979). Cf. American Progressive Life and Health Ins. Co. v. Corcoran, 
715 F. 2d 784, 787 (CA2 1983). But see Michigan United Food & Com-
mercial Workers Union v. Baerwaldt, 572 F. Supp. 943 (ED Mich. 1983), 
appeal docketed, No. 83-1570 (CA6 1983).

19 See nn. 2-6, supra. See also, e. g., Hoopeston Canning Co. v. 
Cullen, 318 U. S. 313, 321 (1943) (States have “full power to prescribe the 
forms of contract [and] the terms of protection of the insured”); California 
Automobile Assn. Inter-Insurance Bureau v. Maloney, 341 U. S. 105 
(1951); Insurance Comm’r v. Metropolitan Life Ins. Co., 296 Md., at 340, 
463 A. 2d, at 796 (citing cases). See Manno, 52 Temp. L. Q., at 56.
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insurance contracts falls squarely within the saving clause as 
laws “which regulate insurance.”

Cases interpreting the scope of the McCarran-Ferguson 
Act have identified three criteria relevant to determining 
whether a particular practice falls within that Act’s reference 
to the “business of insurance”: “first, whether the practice 
has the effect of transferring or spreading a policyholder’s 
risk; second, whether the practice is an integral part of the 
policy relationship between the insurer and the insured; and 
third, whether the practice is limited to entities within the 
insurance industry.” Union Labor Life Ins. Co. v. Pireno, 
458 U. S. 119, 129 (1982) (emphasis in original). See also 
Group Life & Health Ins. Co. v. Royal Drug Co., 440 U. S. 
205 (1979). Application of these principles suggests that 
mandated-benefit laws are state regulation of the “business 
of insurance.”

Section 47B obviously regulates the spreading of risk: as 
we have indicated, it was intended to effectuate the legisla-
tive judgment that the risk of mental-health care should be 
shared. See Findings of Fact of the Superior Court, App. to 
Juris. Statement in No. 84-325, pp. 50a-51a. It is also evi-
dent that mandated-benefit laws directly regulate an integral 
part of the relationship between the insurer and the policy- 
holder by limiting the type of insurance that an insurer may 
sell to the policyholder. Finally, the third criterion is 
present here, for mandated-benefit statutes impose require-
ments only on insurers, with the intent of affecting the rela-
tionship between the insurer and the policyholder. Section 
47B, then, is the very kind of regulation that this Court has 
identified as a law that relates to the regulation of the busi-
ness of insurance as defined in the McCarran-Ferguson Act:20

“Congress was concerned [in the McCarran-Ferguson 
Act] with the type of state regulation that centers 

20 See also 91 Cong. Rec. 480 (1945) (remarks of Sen. Ferguson) (“A state 
law relating to . . . the fixing of the terms of a contract of insurance . . . 
would be permitted [under the McCarran-Ferguson Act]”).
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around the contract of insurance .... The relationship 
between insurer and insured, the type of policy which 
could be issued, its reliability, its interpretation, and 
enforcement—these were the core of the ‘business of in-
surance.’ [T]he focus [of the statutory term] was on the 
relationship between the insurance company and the pol-
icyholder. Statutes aimed at protecting or regulating 
this relationship, directly or indirectly, are laws regu-
lating the ‘business of insurance.’” SEC v. National 
Securities, Inc., 393 U. S. 453, 460 (1969) (emphasis 
added).

Nor is there any contrary case authority suggesting that 
laws regulating the terms of insurance contracts should not 
be understood as laws that regulate insurance. In short, the 
plain language of the saving clause, its relationship to the 
other ERISA pre-emption provisions, and the traditional 
understanding of insurance regulation, all lead us to the con-
clusion that mandated-benefit laws such as §47B are saved 
from pre-emption by the operation of the saving clause.21

21 That mandated-benefit laws fall within the terms of the definition of in-
surance in the McCarran-Ferguson Act is directly relevant in another sense 
as well. Congress’ “primary concern” in enacting McCarran-Ferguson was 
to “ensure that the States would continue to have the ability to tax and 
regulate the business of insurance.” Group Life & Health Ins. Co. v. 
Royal Drug Co., 440 U. S. 205, 217-218 (1979). That Act provides: “The 
business of insurance, and every person engaged therein, shall be subject to 
the laws of the several States which relate to the regulation or taxation of 
such business.” 59 Stat. 34, 15 U. S. C. § 1012(a). The ERISA saving 
clause, with its similarly worded protection of “any law of any State which 
regulates insurance,” appears to have been designed to preserve the 
McCarran-Ferguson Act’s reservation of the business of insurance to the 
States. The saving clause and the McCarran-Ferguson Act serve the same 
federal policy and utilize similar language to define what is left to the 
States. Moreover, § 514(d) of ERISA, 29 U. S. C. § 1144(d), explicitly 
states in part: “Nothing in [ERISA] shall be construed to alter, amend, 
modify, invalidate, impair, or supersede any law of the United States.” 
Thus application of the McCarran-Ferguson Act lends further support to
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Nothing in the legislative history of ERISA suggests a dif-
ferent result. There is no discussion in that history of the 
relationship between the general pre-emption clause and the 
saving clause, and indeed very little discussion of the saving 
clause at all.* 22 In the early versions of ERISA, the general 
pre-emption clause pre-empted only those state laws dealing 
with subjects regulated by ERISA. The clause wak signifi-
cantly broadened at the last minute, well after the saving 
clause was in its present form, to include all state laws that 
relate to benefit plans. The change was made with little ex-
planation by the Conference Committee, and there is no indi-
cation in the legislative history that Congress was aware of 
the new prominence given the saving clause in light of the 
rewritten pre-emption clause, or was aware that the saving 
clause was in conflict with the general pre-emption provi-
sion.23 There is a complete absence of evidence that Con-

cur ruling that Congress did not intend mandated-benefit laws to be pre-
empted by ERISA.

22 The Conference Committee Report merely stated: “The preemption 
provisions of title I are not to exempt any person from any State law that 
regulates insurance.” H. R. Conf. Rep. No. 93-1280, p. 383 (1974).

23 See Shaw v. Delta Air Lines, Inc., 463 U. S. 85, 98-99, and nn. 18-20 
(1983). The insurance saving clause appeared in its present form in bills 
introduced in 1970 that led to ERISA. See S. 3589, 91st Cong., 2d Sess., 
§ 14, 116 Cong. Rec. 7284 (1970). The pre-emption clause apparently was 
broadened out of a fear that “state professional associations” would other-
wise hinder the development of such employee-benefit programs as “pre-
paid legal service programs.” See 120 Cong Rec. 29197 (1974) (remarks of 
Rep. Dent); id., at 29933 (remarks of Sen. Williams); id., at 29949 (remarks 
of Sen. Javits). There is no suggestion that the pre-emption provision was 
broadened out of any concern about state regulation of insurance contracts, 
beyond a general concern about “potentially conflicting State laws.” See 
id., at 29942 (remarks of Sen. Javits).

The Conference Committee that was convened to work out differences 
between the Senate and House versions of ERISA broadened the general 
pre-emption provision from one that pre-empted state laws only insofar as 
they regulated the same areas explicitly regulated by ERISA, to one that 
pre-empts all state laws unless otherwise saved. See H. R. Conf. Rep. 
No. 93-1280, p. 383 (1974). The change gave the insurance saving clause
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gress intended the narrow reading of the saving clause sug-
gested by appellants here. Appellants do call to our atten-
tion a few passing references in the record of the floor debate 
to the “narrow” exceptions to the pre-emption clause,* 24 but 
these are far too frail a support on which to rest appellants’ 
rather unnatural reading of the clause.

We therefore decline to impose any limitation on the saving 
clause beyond those Congress imposed in the clause itself and 
in the “deemer clause” which modifies it. If a state law “reg-
ulates insurance,” as mandated-benefit laws do, it is not pre-
empted. Nothing in the language, structure, or legislative 
history of the Act supports a more narrow reading of the 
clause, whether it be the Supreme Judicial Court’s attempt to 
save only state regulations unrelated to the substantive pro-

a much more significant role, as a provision that saved an entire body of 
law from the sweeping general pre-emption clause. There were no com-
ments on the floor of either Chamber specifically concerning the insurance 
saving clause, and hardly any concerning the exceptions to the pre-emption 
clause in general. See n. 24, infra.

The change in the pre-emption provision was not disclosed until the 
Report was filed with Congress 10 days before final action was taken on 
ERISA. The House conferees filed their Report, H. R. Conf. Rep. 
No. 93-1280, on August 12, 1974, while the Senate conferees filed their 
Report, S. Conf. Rep. No. 93-1090, the following day. 30 Cong. Q. Alma-
nac 252 (1974). ERISA was passed by the House on August 20, and by 
the Senate on August 22. 120 Cong. Rec. 29215-29216, 29963 (1974).

24See id., at 29197 (remarks of Rep. Dent) (“narrow exceptions specifi-
cally enumerated”); id., at 29933 (remarks of Sen. Williams) (“narrow 
exceptions specified in the bill . . . eliminating the threat of conflict-
ing or inconsistent State and local regulation”). See also id., at 29942 
(remarks of Sen. Javits) (avoiding danger of “potentially conflicting State 
laws hastily contrived”). We have previously made reference to these 
comments in Shaw v. Delta Air Lines, Inc., 463 U. S., at 99, 105, finding 
them “not particularly illuminating,” but lending support to our conclusion 
that the exception in § 514(d) should not be given an artificially broad con-
struction. 463 U. S., at 104. We agree with the Supreme Judicial Court 
that our understanding of § 514(d) in Shaw is of little help in analyzing 
§ 514(b)(2)(A), for, unlike § 514(d), the saving clause is broad on its face and 
specific in its reference.
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visions of ERISA, or the insurers’ more speculative attempt 
to read the saving clause out of the statute.

We are aware that our decision results in a distinction be-
tween insured and uninsured plans, leaving the former open 
to indirect regulation while the latter are not. By so doing 
we merely give life to a distinction created by Congress in the 
“deemer clause,” a distinction Congress is aware of and one it 
has chosen not to alter.25 We also are aware that appellants’ 
construction of the statute would eliminate some of the 
disuniformities currently facing national plans that enter into 
local markets to purchase insurance. Such disuniformities, 
however, are the inevitable result of the congressional deci-
sion to “save” local insurance regulation. Arguments as 
to the wisdom of these policy choices must be directed at 
Congress.

IV
A

Unlike ERISA, the NLRA contains no statutory pre-
emption provision. Still, as in any pre-emption analysis, 
“‘[t]he purpose of Congress is the ultimate touchstone.’” 
Malone n . White Motor Corp., 435 U. S. 497, 504 (1978), 
quoting Retail Clerks v. Schermerhorn, 375 U. S. 96, 103 
(1963). Where the pre-emptive effect of federal enactments 
is not explicit, “courts sustain a local regulation ‘unless it con-
flicts with federal law or would frustrate the federal scheme, 
or unless the courts discern from the totality of the circum- 26 

26 A 1977 Activity Report of the House Committee on Education and 
Labor recognized the difference in treatment between insured and non-
insured plans: “To the extent that [certain programs selling insurance poli-
cies] fail to meet the definition of an ‘employee benefit plan’ [subject to the 
“deemer clause”], state regulation of them is not preempted by section 514, 
even though such state action is barred with respect to the plans which 
purchase these ‘products.’” H. R. Rep. No. 94-1785, p. 48. A bill to 
amend the saving clause to specify that mandated-benefit lawTs are pre-
empted by ERISA was reported to the Senate in 1981 but was not acted 
upon. See n. 16, supra.
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stances that Congress sought to occupy the field to the ex-
clusion of the States.’” Allis-Chalmers Corp. v. Lueck, 
ante, at 209, quoting Malone v. White Motor Corp., 435 
U. S., at 504.

Appellants contend first that because mandated-benefit 
laws require benefit plans whose terms are arrived at 
through collective bargaining to purchase certain benefits the 
parties may not have wished to purchase, such laws in effect 
mandate terms of collective-bargaining agreements. The 
Supreme Judicial Court of Massachusetts correctly found 
that “[b]ecause a plan that purchases insurance has no choice 
but to provide mental health care benefits, the insurance pro-
visions of § 47B effectively control the content of insured wel-
fare benefit plans.” 385 Mass., at 605, 433 N. E. 2d, at 1227. 
More precisely, faced with §47B, parties to a collective-
bargaining agreement providing for health insurance are 
forced to make a choice: either they must purchase the man-
dated benefit, decide not to provide health coverage at all, or 
decide to become self-insured, assuming they are in a finan-
cial position to make that choice.

The question then becomes whether this kind of interfer-
ence with collective bargaining is forbidden by federal law. 
Appellants argue that because Congress intended to leave 
the choice of terms in collective-bargaining agreements to 
the free play of economic forces, not subject either to state 
law or to the control of the National Labor Relations Board 
(NLRB), mandated-benefit laws should be pre-empted by the 
NLRA.

The Court has articulated two distinct NLRA pre-emption 
principles. The so-called Garmon rule, see San Diego 
Building Trades Council v. Garmon, 359 U. S. 236 (1959), 
protects the primary jurisdiction of the NLRB to determine 
in the first instance what kind of conduct is either prohibited 
or protected by the NLRA.26 There is no claim here that

“See Belknap, Inc. v. Hale, 463 U. S. 491, 498-499 (1983). Garmon 
pre-emption involves balancing the State’s interest in controlling or rem-



METROPOLITAN LIFE INS. CO. v. MASSACHUSETTS 749

724 Opinion of the Court

Massachusetts has sought to regulate or prohibit any con-
duct subject to the regulatory jurisdiction of the NLRB, 
since the Act is silent as to the substantive provisions of 
welfare-benefit plans.

A second pre-emption doctrine protects against state inter-
ference with policies implicated by the structure of the Act 
itself, by pre-empting state law and state causes of action 
concerning conduct that Congress intended to be unregu-
lated. The doctrine was designed, at least initially, to gov-
ern pre-emption questions that arose concerning activity that 
was neither arguably protected against employer interfer-
ence by §§ 7 and 8(a)(1) of the NLRA, nor arguably prohib-
ited as an unfair labor practice by §8(b) of that Act. 29 
U. S. C. §§ 157, 158(a)(1) and (b). Such action falls outside 
the reach of Garmon pre-emption. See New York Telephone 
Co. v. New York Labor Dept., 440 U. S. 519, 529-531 (1979) 
(plurality opinion).* 27

edying the effects of the conduct in question against the interference with 
the Board’s ability to adjudicate controversies committed to it by the Act, 
and the risk that the State will sanction conduct that the Act protects. 
Ibid. Garmon pre-emption accomplishes Congress’ purpose of creating 
an administrative agency in charge of creating detailed rules to implement 
the Act, rather than having the Act enforced and interpreted by the state 
or federal courts. San Diego Building Trades Council v. Gannon, 359 
U. S., at 241-245.

27 Such analysis initially had been used to determine whether certain 
weapons of bargaining neither protected by § 7 nor forbidden by § 8(b) 
could be subject to state regulation. See, e. g., Belknap, Inc. v. Hale, 
supra (power to terminate replacements hired during a strike); Machinists 
v. Wisconsin Employment Relations Comm’n, 427 U. S. 132 (1976) (con-
certed refusal to work overtime). It has been used more recently to deter-
mine the validity of state rules of general application that affect the right to 
bargain or to self-organization. See New York Telephone Co. v. New York 
Labor Dept., 440 U. S., at 539-540 (plurality opinion) (state unemployment 
compensation laws).

Such pre-emption does not involve in the first instance a balancing of 
state and federal interests, see Brown v. Hotel Employees, 468 U. S. 491, 
502-503 (1984), but an analysis of the structure of the federal labor law 
to determine whether certain conduct was meant to be unregulated. An 
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In Teamsters v. Morton, 377 U. S. 252 (1964), the Court 
struck down an Ohio labor law that prohibited a type of sec-
ondary boycott neither prohibited nor protected under the 
NLRA. The Court ruled that if state law were allowed to 
deprive the union of a self-help weapon permitted under 
federal law, “the inevitable result would be to frustrate the 
congressional determination to leave this weapon of self-help 
available, and to upset the balance of power between labor 
and management expressed in our national labor policy.” 
Id., at 260. Similarly, in Machinists v. Wisconsin Employ-
ment Relations Comm’n, 42.1 U. S. 132 (1976), the Court 
ruled that a State may not penalize a concerted refusal to 
work overtime that was neither prohibited nor protected 
under the NLRA, for “Congress intended that the conduct 
involved be unregulated because left ‘to be controlled by the 
free play of economic forces.’ ” Id., at 140, quoting NLRB v. 
Nash-Finch Co., 404 U. S. 138, 144 (1971).

More recently, a divided Court struggled with a feature of 
New York’s unemployment-insurance law that provided cer-
tain unemployment-insurance payments to striking workers. 
New York Telephone Co. v. New York Labor Dept., supra. 
As in Machinists and Morton, the state law “altered the eco-
nomic balance between labor and management.” 440 U. S., 
at 532 (plurality opinion). A majority of the Justices none-
theless found the state law not pre-empted, on the ground 
that the legislative history of the Social Security Act of 1935, 
along with other federal legislation, suggested that Congress 
had decided to permit a State to pay unemployment benefits 
to strikers.28

appreciation of the State’s interest in regulating a certain kind of conduct 
may still be relevant in determining whether Congress in fact intended the 
conduct to be unregulated. See New York Telephone Co. v. New York 
Labor Dept., 440 U. S., at 539-540.

28 A plurality opinion affirmed the state-court decision finding no pre-
emption in part on the ground that the 1935 Congress intended to permit 
the States to make these payments, and in part on the ground that the un-
employment insurance statute was a law of general application designed to 
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These cases rely on the understanding that in providing in 
the NLRA a framework for self-organization and collective 
bargaining, Congress determined both how much the conduct 
of unions and employers should be regulated, and how much 
it should be left unregulated:

“The States have no more authority than the Board 
to upset the balance that Congress has struck between 
labor and management in the collective-bargaining rela-
tionship. ‘For a state to impinge on the area of labor 
combat designed to be free is quite as much an obstruc-
tion of federal policy as if the state were to declare pick-
eting free for purposes or by methods which the federal 
Act prohibits.’” New York Telephone Co. v. New York 
Labor Dept., 440 U. S., at 554 (dissenting opinion), quot-
ing Gamer v. Teamsters, 346 U. S. 485, 500 (1953).

All parties correctly understand this case to involve Machin-
ists pre-emption.

B
Here, however, appellants do not suggest that § 47B alters 

the balance of power between the parties to the labor con-
tract. Instead, appellants argue that, not only did Congress 
establish a balance of bargaining power between labor and 
management in the Act, but it also intended to prevent the 
States from establishing minimum employment standards 
that labor and management would otherwise have been re-
quired to negotiate from their federally protected bargaining 
positions, and would otherwise have been permitted to set at 
a lower level than that mandated by state law. Appellants 
assert that such state regulation is permissible only when 
Congress has authorized its enactment. Because welfare 
benefits are a mandatory subject of bargaining under the 

insure employment security in the State, and not to regulate the bargain-
ing relationship between management and labor. Id., at 532-533. Two 
opinions concurring in the result agreed with the plurality on only the legis-
lative history ground. See id., at 546 and 547.
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labor law, see Chemical & Alkali Workers v. Pittsburgh 
Plate Glass Co., 404 U. S. 157, 159, and n. 1 (1971), and be-
cause Congress has never given States the authority to enact 
health regulations that affect the terms of bargaining agree-
ments, appellants urge that the NLRA pre-empts any state 
attempt to impose minimum-benefit terms on the parties.29

Appellants assume that Congress’ ultimate concern in the 
NLRA was in leaving the parties free to reach agreement 
about contract terms. The framework established in the 
NLRA was merely a means to allow the parties to reach such 
agreement fairly. A law that interferes with the end result 
of bargaining is, therefore, even worse than a law that inter-
feres with the bargaining process. Thus, it is argued, this 
case is a fortiori to cases like Morton, Machinists, and New 
York Telephone.

The question has been before the Court in the past, see 
Algoma Plywood Co. v. Wisconsin Board, 336 U. S. 301, 312 
(1949), and there is a surface plausibility to appellants’ argu-
ment, which finds support in dicta in some prior Court deci-

29 Even if we were to accept appellants’ argument that state laws man-
dating contract terms on collectively bargained contracts are pre-empted 
unless Congress authorizes their imposition, we would still find § 47B not 
pre-empted here. For mandated-benefit laws are laws “regulating the 
business of insurance,” see n. 21, supra, and Congress in the McCarran- 
Ferguson Act expressly left to the States the power to enact such regula-
tion. 15 U. S. C. § 1012(a). That Act states: “No Act of Congress shall 
be construed to invalidate, impair, or supersede any law enacted by any 
State for the purpose of regulating the business of insurance.” § 1012(b). 
Appellants argue that § 1012(a) does not apply to the NLRA because of 
§ 1014, which states: “Nothing contained in this chapter shall be construed 
to affect in any manner the application to the business of insurance of the 
. . . National Labor Relations Act.” The federal laws excepted from the 
operation of § 1012(b), however, are listed in that subsection itself. Sec-
tion § 1014 was meant, instead, to codify this Court’s decision in Polish 
National Alliance v. NLRB, 322 U. S. 643 (1944), which held that the 
labor relations of insurance companies are subject to the NLRA. See, 
e. g., 91 Cong. Rec. 1090 (1945) (remarks of Rep. Gwynne); 90 Cong. Rec. 
6419 (1944) (remarks of Rep. Allen); id., at 6526 (remarks of Rep. Brehm).
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sions. See Teamsters v. Oliver, 358 U. S. 283, 295-296 
(1959); Alessi v. Raybestos-Manhattan, Inc., 451 U. S., at 
525-526. Upon close analysis, however, we find that Mor-
ton, Machinists, and New York Telephone all rest on a sound 
understanding of the purpose and operation of the Act that is 
incompatible with appellants’ position here.

C
Congress apparently did not consider the question whether 

state laws of general application affecting terms of collective-
bargaining agreements subject to mandatory bargaining were 
to be pre-empted.30 That being so, “the Court must con-
strue the Act and determine its impact on state law in light 
of the wider contours of federal labor policy.” Belknap, Inc. 
v. Hale, 463 U. S. 491, 520, n. 4 (1983) (opinion concurring 
in judgment).

The NLRA is concerned primarily with establishing an 
equitable process for determining terms and conditions of 
employment, and not with particular substantive terms of the 
bargain that is struck when the parties are negotiating from 
relatively equal positions. See Cox, Recent Developments 
in Federal Labor Law Preemption, 41 Ohio St. L. J. 277, 297 
(1980). The NLRA’s declared purpose is to remedy “[t]he 
inequality of bargaining power between employees who do 
not possess full freedom of association or actual liberty of 
contract, and employers who are organized in the corporate 
or other forms of ownership association.” § 1, 29 U. S. C. 
§ 151. The same section notes the desirability of “restoring

80 We have found no relevant legislative history on the specific question. 
The right to bargain collectively was only gradually understood to include 
the right to bargain about each subject that the Board found to be compre-
hended by the phrase “wages, hours and other terms and conditions of em-
ployment.” § 8(d), 29 U. S. C. § 158(d). Thus, Congress could not easily 
have anticipated the claim that a state labor standard would be pre-empted 
as a result of the right to bargain. See Cox & Seidman, Federalism and 
Labor Relations, 64 Harv. L. Rev. 211, 242 (1950).
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equality of bargaining power,” among other ways, “by en-
couraging the practice and procedure of collective bargaining 
and by protecting the exercise by workers of full freedom of 
association, self-organization, and designation of represent-
atives of their own choosing, for the purpose of negotiating 
the terms and conditions of their employment or other mu-
tual aid or protection.”

One of the ultimate goals of the Act was the resolution of 
the problem of “depress[ed] wage rates and the purchasing 
power of wage earners in industry,” 29 U. S. C. § 151, and 
“the widening gap between wages and profits,” 79 Cong. 
Rec. 2371 (1935) (remarks of Sen. Wagner), thought to be the 
cause of economic decline and depression.31 Congress hoped 
to accomplish this by establishing procedures for more eq-
uitable private bargaining.

The evil Congress was addressing thus was entirely unre-
lated to local or federal regulation establishing minimum 
terms of employment. Neither inequality of bargaining 
power nor the resultant depressed wage rates were thought 
to result from the choice between having terms of employ-
ment set by public law or having them set by private agree-
ment. No incompatibility exists, therefore, between federal 
rules designed to restore the equality of bargaining power, 
and state or federal legislation that imposes minimal substan-
tive requirements on contract terms negotiated between par-
ties to labor agreements, at least so long as the purpose of

31 “It is well recognized today that the failure to spread adequate pur-
chasing power among the vast masses of the consuming public disrupts the 
continuity of business operations and causes everyone to suffer. The pil-
ing up of excess capital reserves and plant capacities is a dead weight upon 
the whole economic structure. . . .

“[Under the new program] [e]mployees were guaranteed protection in 
their cooperative efforts, in order that they might help the Government to 
insure a sufficient flow of purchasing power through adequate wages.” 
Hearings on S. 1958 before the Senate Committee on Education and Labor, 
74th Cong., 1st Sess., 34-35 (1935) (statement of Sen. Wagner).
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the state legislation is not incompatible with these general 
goals of the NLRA.

Accordingly, it never has been argued successfully that 
minimal labor standards imposed by other federal laws were 
not to apply to unionized employers and employees. See, 
e. g., Barrentine v. Arkansas-Best Freight System, Inc., 450 
U. S. 728, 737, 739 (1981). Cf. Alexander v. Gardner- 
Denver Co., 415 U. S. 36, 51 (1974). Nor has Congress ever 
seen fit to exclude unionized workers and employers from 
laws establishing federal minimal employment standards. 
We see no reason to believe that for this purpose Congress 
intended state minimum labor standards to be treated dif-
ferently from minimum federal standards.

Minimum state labor standards affect union and nonunion 
employees equally, and neither encourage nor discourage the 
collective-bargaining processes that are the subject of the 
NLRA. Nor do they have any but the most indirect effect 
on the right of self-organization established in the Act. Un-
like the NLRA, mandated-benefit laws are not laws designed 
to encourage or discourage employees in the promotion of 
their interests collectively; rather, they are in part “designed 
to give specific minimum protections to individual workers 
and to ensure that each employee covered by the Act would 
receive” the mandated health insurance coverage. Barren-
tine, 450 U. S., at 739 (emphasis in original). Nor do these 
laws even inadvertently affect these interests implicated in 
the NLRA. Rather, they are minimum standards “inde-
pendent of the collective-bargaining process [that] devolve 
on [employees] as individual workers, not as members of a 
collective organization.” Id., at 745.

It would further few of the purposes of the Act to allow 
unions and employers to bargain for terms of employment 
that state law forbids employers to establish unilaterally. 
“Such a rule of law would delegate to unions and unionized 
employers the power to exempt themselves from whatever 
state labor standards they disfavored.” Allis-Chalmers 
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Corp. v. Lueck, ante, at 212. It would turn the policy that 
animated the Wagner Act on its head to understand it to have 
penalized workers who have chosen to join a union by pre-
venting them from benefiting from state labor regulations 
imposing minimal standards on nonunion employers.

D
Most significantly, there is no suggestion in the legislative 

history of the Act that Congress intended to disturb the myr-
iad state laws then in existence that set minimum labor 
standards, but were unrelated in any way to the processes of 
bargaining or self-organization. To the contrary, we believe 
that Congress developed the framework for self-organization 
and collective bargaining of the NLRA within the larger 
body of state law promoting public health and safety. The 
States traditionally have had great latitude under their police 
powers to legislate as “ ‘to the protection of the lives, limbs, 
health, comfort, and quiet of all persons.’ ” Slaughter-House 
Cases, 16 Wall. 36, 62 (1873), quoting Thorpe v. Rutland 
& Burlington R. Co, 27 Vt. 140, 149 (1855). “States pos-
sess broad authority under their police powers to regulate 
the employment relationship to protect workers within the 
State. Child labor laws, minimum and other wage laws, 
laws affecting occupational health and safety . . . are only 
a few examples.” De Canas v. Bica, 424 U. S. 351, 356 
(1976). State laws requiring that employers contribute 
to unemployment and workmen’s compensation funds, laws 
prescribing mandatory state holidays, and those dictating 
payment to employees for time spent at the polls or on jury 
duty all have withstood scrutiny. See, e. g., Day-Brite 
Lighting, Inc. n . Missouri, 342 U. S. 421 (1952).

Federal labor law in this sense is interstitial, supplement-
ing state law where compatible, and supplanting it only when 
it prevents the accomplishment of the purposes of the federal 
Act. Hines n . Davidowitz, 312 U. S. 52, 67, n. 20 (1941); 
Electrical Workers v. Wisconsin Employment Relations
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Bd., 315 U. S. 740, 749-751 (1942); Malone n . White Motor 
Corp., 435 U. S., at 504. Thus the Court has recognized 
that it “cannot declare pre-empted all local regulation that 
touches or concerns in any way the complex interrelation-
ships between employees, employers, and unions; obviously, 
much of this is left to the States.” Motor Coach Employees 
v. Lockridge, 403 U. S. 274, 289 (1971). When a state law 
establishes a minimal employment standard not inconsistent 
with the general legislative goals of the NLRA, it conflicts 
with none of the purposes of the Act. “A holding that the 
States were precluded from acting would remove the back- 
drop of state law that provided the basis of congressional ac-
tion . . . and would thereby artifically create a no-law area.” 
Taggart v. Weinacker’s, Inc., 397 U. S. 223, 228 (1970) (con-
curring opinion) (emphasis in original).

Thus, in Malone n . White Motor Corp., supra, the Court 
rejected a similar challenge to a pre-ERISA state pension 
Act which established minimum funding and vesting levels 
for employee pension plans. The Court found the law not 
pre-empted by the NLRA, in part for reasons relevant here:

“There is little doubt that under the federal statutes 
governing labor-management relations, an employer 
must bargain about wages, hours, and working condi-
tions and that pension benefits are proper subjects of 
compulsory bargaining. But there is nothing in the 
NLRA . . . which expressly forecloses all state regula-
tory power with respect to those issues, such as pension 
plans, that may be the subject of collective bargaining.” 
435 U. S., at 504-505.32

32 The Court previously has addressed this same issue in the related con-
text of the Railway Labor Act, 44 Stat. 577, as amended, 45 U. S. C. § 151 
et seq.:

“The Railway Labor Act, like the National Labor Relations Act, does 
not undertake governmental regulation of wages, hours, or working condi-
tions. Instead it seeks to provide a means by which agreement may be
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Massachusetts’ mandated-benefit law is an insurance regu-
lation designed to implement the Commonwealth’s policy on 
mental-health care, and as such is a valid and unexceptional 
exercise of the Commonwealth’s police power. It was de-
signed in part to ensure that the less wealthy residents of the 
Commonwealth would be provided adequate mental-health 
treatment should they require it. Though § 47B, like many 
laws affecting terms of employment, potentially limits an 
employee’s right to choose one thing by requiring that he be 
provided with something else, it does not limit the rights of 
self-organization or collective bargaining protected by the 
NLRA, and is not pre-empted by that Act.

V
We hold that Massachusetts’ mandated-benefit law is a 

“law which regulates insurance” and so is not pre-empted 
by ERISA as it applies to insurance contracts purchased 
for plans subject to ERISA. We further hold that the 
mandated-benefit law as applied to a plan negotiated pur-
suant to a collective-bargaining agreement subject to the 
NLRA is not pre-empted by federal labor law.

The judgment of the Supreme Judicial Court of Massachu-
setts is therefore affirmed.

It is so ordered.

Justi ce  Powell  took no part in the decision of these 
cases.

reached with respect to them. The national interest expressed by those 
Acts is not primarily in the working conditions as such. . . .

“State laws have long regulated a great variety of conditions in transpor-
tation and industry .... But it cannot be that the minimum require-
ments laid down by state authority are all set aside. We hold that the en-
actment by Congress of the Railway Labor Act was not a preemption of 
the field of regulating working conditions themselves and did not preclude 
the State . . . from making the order in question.” Terminal Railroad 
Assn. v. Railroad Trainmen, 318 U. S. 1, 6-7 (1943) (footnote omitted).
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The 1891 Act that first authorized mineral leasing of Indian lands was 
amended by a 1924 Act that provided that “the production of oil and gas 
and other minerals on such lands may be taxed by the State in which said 
lands are located.” The Indian Mineral Leasing Act of 1938, which was 
enacted to obtain uniformity of Indian mineral leasing laws, also per-
mitted mineral leasing of Indian lands, but contained no provision au-
thorizing state taxation nor did it repeal specifically such authorization 
in the 1924 Act. A general repealer clause of the 1938 Act, however, 
provides that “[ajll Act[s] or parts of Acts inconsistent herewith are 
hereby repealed.” Respondent Indian Tribe filed suit in Federal Dis-
trict Court challenging the application of several Montana taxes to re-
spondent’s royalty interests under oil and gas leases issued to non-Indian 
lessees pursuant to the 1938 Act, and seeking declaratory and injunctive 
relief. The District Court granted summary judgment for the State, 
holding that the taxes were authorized by the 1924 Act and that the 1938 
Act did not repeal this authorization. The Court of Appeals reversed in 
pertinent part.

Held: Montana may not tax respondent’s royalty interests from leases 
issued pursuant to the 1938 Act. Pp. 764-768.

(a) Two canons of statutory construction apply to this case: the States 
may tax Indians only when Congress has manifested clearly its consent 
to such taxation, and statutes are to be construed liberally in favor of 
Indians. Pp. 764-766.

(b) When the 1924 and 1938 Acts are considered in light of these prin-
ciples, it is clear that the 1924 Act does not authorize Montana to impose 
the taxes in question. Nothing in either the text or legislative history of 
the 1938 Act suggests that Congress intended to permit States to tax 
tribal royalty income generated by leases issued pursuant to that Act. 
The Act contains no explicit consent to state taxation nor is there any 
indication that it was intended to incorporate implicitly the 1924 Act’s 
taxing authority. The 1938 Act’s general repealer clause cannot be 
taken to incorporate consistent provisions of earlier laws and surely does 
not satisfy the requirement that Congress clearly consent to state tax-
ation. Moreover, the language of the 1924 Act’s taxing provision belies
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any suggestion that it carries over to the 1938 Act, since the words “such 
lands” in the taxing provision refer to lands subject to mineral leases 
under the 1891 Act and its 1924 amendment. Pp. 766-768.

729 F. 2d 1192, affirmed.

Pow el l , J., delivered the opinion of the Court, in which Bur ge r , C. J., 
and Bre nn an , Mars hal l , Bla ck mun , and O’Con no r , JJ., joined. 
Whi te , J., filed a dissenting opinion, in which Reh nq ui st  and Stev ens , 
JJ., joined, post, p. 768.

Deirdre Boggs, Special Assistant Attorney General of 
Montana, reargued the cause for petitioners. With her on 
the briefs were Michael T. Greely, Attorney General, Chris 
D. Tweeten, Assistant Attorney General, and Helena S. 
Maclay, Special Assistant Attorney General.

Jeanne S. Whiteing reargued the cause for respondent. 
With her on the brief was Richard B. Collins.

Edwin S. Kneedler reargued the cause for the United 
States as amicus curiae urging affirmance. With him on the 
brief were Solicitor General Lee, Assistant Attorney General 
Habicht, Deputy Solicitor General Claiborne, and Martin 
W. Matzen*

*Briefs of amici curiae urging affirmance were filed for Cotton Petro-
leum Corp, et al. by Daniel H. Israel and Scott B. McElroy; for the Assini- 
boine and Sioux Tribes of the Fort Peck Reservation el al. by Harry R. 
Sachse, Kevin A. Griffin, Thomas Acevedo, Arthur Lazarus, Jr., and 
W. Richard West, Jr.; for the Crow Tribe of Indians by Robert S. Pelcyger.

Briefs of amici curiae were filed for the State of California by John K. 
Van de Kamp, Attorney General, and Timothy G. Laddish and Julian 0. 
Standen, Deputy Attorneys General; for the State of New Mexico et al. 
by Paul Bardacke, Attorney General of New Mexico, and Paula Forney- 
Thompson and Frank D. Katz, Special Assistant Attorneys General, 
Robert K. Corbin, Attorney General of Arizona, and Anthony Ching, Solic-
itor General, Norman C. Gorsuch, Attorney General of Alaska, John K. 
Van de Kamp, Attorney General of California, Richard D. Martland, 
Chief Assistant Attorney General, Arthur C. De Goede, Assistant Attor-
ney General, and James B. Cuneo, Deputy Attorney General, Jim Jones, 
Attorney General of Idaho, and Robie G. Russell, Assistant Attorney 
General, David L. Wilkinson, Attorney General of Utah, Dallin W. 
Jensen, Solicitor General, and Michael M. Quealy, Assistant Attorney 
General, and A. G. McClintock, Attorney General of Wyoming.
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Justi ce  Powell  delivered the opinion of the Court.
This case presents the question whether the State of Mon-

tana may tax the Blackfeet Tribe’s royalty interests under oil 
and gas leases issued to non-Indian lessees pursuant to the 
Indian Mineral Leasing Act of 1938, ch. 198, 52 Stat. 347, 25 
U. S. C. §396a et seq. (1938 Act).

I
Respondent Blackfeet Tribe filed this suit in the United 

States District Court for the District of Montana challeng-
ing the application of several Montana taxes1 to the Tribe’s 
royalty interests in oil and gas produced under leases issued 
by the Tribe. The leases involved unallotted lands on the 
Tribe’s reservation and were granted to non-Indian lessees 
in accordance with the 1938 Act. The taxes at issue were 
paid to the State by the lessees and then deducted by the 
lessees from the royalty payments made to the Tribe. The 
Blackfeet sought declaratory and injunctive relief against en-
forcement of the state tax statutes.* 2 The Tribe argued to 
the District Court that the 1938 Act did not authorize the 
State to tax tribal royalty interests and thus that the taxes 
were unlawful. The District Court rejected this claim and 

‘At issue are the taxes adopted in the following statutes: the Oil and 
Gas Severance Tax, Mont. Code Ann. § 15-36-101 et seq. (1983); Oil and 
Gas Net Proceeds, Mont. Code Ann. § 15-23-601 et seq. (1983); Oil and Gas 
Conservation, Mont. Code Ann. §82-11-101 et seq. (1983); and the Re-
source Indemnity Trust Tax, Mont. Code Ann. § 15-38-101 et seq. (1983).

2 The Blackfeet properly invoked the jurisdiction of the District Court 
pursuant to 28 U. S. C. § 1362, which provides:

“The district courts shall have original jurisdiction of all civil actions, 
brought by any Indian tribe or band with a governing body duly recognized 
by the Secretary of the Interior, wherein the matter in controversy arises 
under the Constitution, laws, or treaties of the United States.”
As we ruled in Moe v. Salish & Kootenai Tribes, 425 U. S. 463 (1976), 
a suit by an Indian tribe to enjoin the enforcement of state tax laws is 
cognizable in the district court under § 1362 despite the general ban in 28 
U. S. C. § 1341 against seeking federal injunctions of such laws. See id., 
at 474-475.
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granted the State’s motion for summary judgment. The 
court held that the state taxes were authorized by a 1924 
statute, Act of May 29, 1924, ch. 210, 43 Stat. 244, 25 
U. S. C. § 398 (1924 Act), and that the 1938 Act, under which 
the leases in question were issued, did not repeal this au-
thorization. The District Court was not persuaded by a 1977 
opinion of the Department of the Interior supporting the 
Blackfeet’s position, noting that the Department previously 
had expressed contrary views, 507 F. Supp. 446, 451 (1981).

A panel of the United States Court of Appeals for the 
Ninth Circuit affirmed the District Court’s decision. On re-
hearing en banc, the Court of Appeals reversed in part and 
remanded the case for further proceedings. 729 F. 2d 1192 
(1984). The court held that the tax authorization in the 1924 
Act was not repealed by the 1938 Act and thus remained in 
effect for leases executed pursuant to the 1924 Act. The 
court also held, however, that the 1938 Act did not incor-
porate the tax provision of the 1924 Act, and therefore that 
its authorization did not apply to leases executed after the 
enactment of the 1938 Act. The court reasoned that the 
taxing provision of the 1924 Act was inconsistent with the 
policies of the Indian Reorganization Act of 1934, 48 Stat. 
984, 25 U. S. C. §461 et seq. (IRA). Since the 1938 Act was 
adopted specifically to harmonize Indian leasing laws with 
the IRA, Congress could not have intended the 1924 Act 
to apply to leases issued under the 1938 Act. The court 
remanded the case to the District Court to determine where 
the legal incidence of the taxes fell, and directed the court 
to consider whether, if the taxes fell on the oil and gas pro-
ducers instead of the Indians, the taxes were pre-empted by 
federal law. We granted the State’s petition for certiorari to 
resolve whether Montana may tax Indian royalty interests 
arising out of leases executed after the adoption of the 1938 
Act. 469 U. S. 815 (1984). We affirm the decision of the 
en banc Court of Appeals that it may not.
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II
Congress first authorized mineral leasing of Indian lands in 

the Act of Feb. 28, 1891, 26 Stat. 795, 25 U. S. C. §397 (1891 
Act). The Act authorized leases for terms not to exceed 10 
years on lands “bought and paid for” by the Indians. The 
1891 Act was amended by the 1924 Act. The amendment 
provided in pertinent part:

“Unallotted land . . . subject to lease for mining pur-
poses for a period of ten years under section 397. . . may 
be leased ... by the Secretary of the Interior, with the 
consent of the [Indian] council. . . , for oil and gas min-
ing purposes for a period of not to exceed ten years, and 
as much longer as oil or gas shall be found in paying 
quantities, and the terms of any existing oil and gas min-
ing lease may in like manner be amended by extending 
the term thereof for as long as oil or gas shall be found in 
paying quantities: Provided, That the production of oil 
and gas and other minerals on such lands may be taxed 
by the State in which said lands are located in all re-
spects the same as production on unrestricted lands, and 
the Secretary of the Interior is authorized and directed 
to cause to be paid the tax so assessed against the roy-
alty interests on said lands: Provided, however, That 
such tax shall not become a lien or charge of any kind or 
character against the land or the property of the Indian 
owner.” Act of May 29, 1924, ch. 210, 43 Stat. 244, 25 
U. S. C. §398.

Montana relies on the first proviso in the 1924 Act in claiming 
the authority to tax the Blackfeet’s royalty payments.

In 1938, Congress adopted comprehensive legislation in an 
effort to “obtain uniformity so far as practicable of the law 
relating to the leasing of tribal lands for mining purposes.” 
S. Rep. No. 985, 75th Cong., 1st Sess., 2 (1937) (hereafter 
Senate Report). Like the 1924 Act, the 1938 Act permitted, 
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subject to the approval of the Secretary of the Interior, min-
eral leasing of unallotted lands for a period not to exceed 10 
years and as long thereafter as minerals in paying quantities 
were produced. The Act also detailed uniform leasing pro-
cedures designed to protect the Indians. See 25 U. S. C. 
§§396b-396g. The 1938 Act did not contain a provision 
authorizing state taxation; nor did it repeal specifically the 
authorization in the 1924 Act. A general repealer clause was 
provided in §7 of the Act: “All Act [sic] or parts of Acts 
inconsistent herewith are hereby repealed.” The question 
presented by this case is whether the 1924 Act’s proviso that 
authorizes state taxation was repealed by the 1938 Act, or 
if left intact, applies to leases executed under the 1938 Act.

Ill
The Constitution vests the Federal Government with ex-

clusive authority over relations with Indian tribes. Art. I, 
§8, cl. 3; see Oneida Indian Nation v. County of Oneida, 414 
U. S. 661, 670 (1974), citing Worcester v. Georgia, 6 Pet. 515, 
561 (1832). As a corollary of this authority, and in recogni-
tion of the sovereignty retained by Indian tribes even after 
formation of the United States, Indian tribes and individuals 
generally are exempt from state taxation within their own 
territory. In The Kansas Indians, 5 Wall. 737 (1867), for 
example, the Court ruled that lands held by Indians in 
common as well as those held in severalty were exempt from 
state taxation. It explained that “[i]f the tribal organization 
. . . is preserved intact, and recognized by the political de-
partment of the government as existing, then they are a ‘peo-
ple distinct from others,’. . . separated from the jurisdiction 
of [the State], and to be governed exclusively by the govern-
ment of the Union.” Id., at 755. Likewise, in The New 
York Indians, 5 Wall. 761 (1867), the Court characterized the 
State’s attempt to tax Indian reservation land as extraordi-
nary, an “illegal” exercise of state power, id., at 770, and 
“an unwarrantable interference, inconsistent with the original



MONTANA v. BLACKFEET TRIBE 765

759 Opinion of the Court

title of the Indians, and offensive to their tribal relations,” 
id., at 771. As the Government points out, this Court has 
never wavered from the views expressed in these cases. 
See, e. g., Bryan v. Itasca County, 426 U. S. 373, 375-378, 
392-393 (1976); Moe v. Satish & Kootenai Tribes, 425 U. S. 
463, 475-476 (1976); Mescalero Apache Tribe v. Jones, 411 
U. S. 145, 148 (1973).

In keeping with its plenary authority over Indian affairs, 
Congress can authorize the imposition of state taxes on 
Indian tribes and individual Indians. It has not done so 
often, and the Court consistently has held that it will find 
the Indians’ exemption from state taxes lifted only when 
Congress has made its intention to do so unmistakably clear. 
E. g., Bryan v. Itasca County, supra, at 392-393; Carpenter 
v. Shaw, 280 U. S. 363, 366-367 (1930). The 1924 Act con-
tains such an explicit authorization. As a result, in British- 
American Oil Producing Co. v. Board of Equalization of 
Montana, 299 U. S. 159 (1936), the Court held that the 
State of Montana could tax oil and gas produced under leases 
executed under the 1924 Act.3

The State urges us that the taxing authorization provided 
in the 1924 Act applies to leases executed under the 1938 Act 
as well. It argues that nothing in the 1938 Act is inconsist-
ent with the 1924 taxing provision and thus that the provision 
was not repealed by the 1938 Act. It cites decisions of this 
Court that a clause repealing only inconsistent Acts “implies 
very strongly that there may be acts on the same subject 
which are not thereby repealed,” Hess v. Reynolds, 113 
U. S. 73, 79 (1885), and that such a clause indicates Congress’ 
intent “to leave in force some portions of former acts relative 
to the same subject-matter,” Henderson’s Tobacco, 11 Wall. 

3 In British-American Oil Producing Co. n . Board of Equalization of 
Montana, the Court interpreted the statutory leasing authority over lands 
“bought and paid for by the Indians” to include land reserved for the Indi-
ans in exchange for their cession or surrender of other lands or rights, as 
well as that acquired by Indians for money.
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652, 656 (1871). The State also notes that there is a strong 
presumption against repeals by implication, e. g., United 
States v. Borden Co., 308 U. S. 188, 198 (1939), especially an 
implied repeal of a specific statute by a general one, Morton 
v. Mancari, 417 U. S. 535, 550-551 (1974). Thus, in the 
State’s view, sound principles of statutory construction lead 
to the conclusion that its taxing authority under the 1924 Act 
remains intact.

The State fails to appreciate, however, that the standard 
principles of statutory construction do not have their usual 
force in cases involving Indian law. As we said earlier this 
Term, “[t]he canons of construction applicable in Indian law 
are rooted in the unique trust relationship between the 
United States and the Indians.” Oneida County v. Oneida 
Indian Nation, 470 U. S. 226, 247 (1985). Two such canons 
are directly applicable in this case: first, the States may tax 
Indians only when Congress has manifested clearly its con-
sent to such taxation, e. g., Bryan v. Itasca County, supra, 
at 393; second, statutes are to be construed liberally in favor 
of the Indians, with ambiguous provisions interpreted to 
their benefit, e. g., McClanahan v. Arizona State Tax 
Comm’n, 411 U. S. 164, 174 (1973); Choate v. Trapp, 224 
U. S. 665, 675 (1912).4 When the 1924 and 1938 Acts are 
considered in light of these principles, it is clear that the 1924 
Act does not authorize Montana to enforce its tax statutes 
with respect to leases issued under the 1938 Act.

IV
Nothing in either the text or legislative history of the 1938 

Act suggests that Congress intended to permit States to tax 
tribal royalty income generated by leases issued pursuant to 
that Act. The statute contains no explicit consent to state

4 Indeed, the Court has held that although tax exemptions generally are 
to be construed narrowly, in “the Government’s dealings with the Indians 
the rule is exactly the contrary. The construction, instead of being strict, 
is liberal. . . .” Choate v. Trapp, 224 U. S., at 675.
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taxation. Nor is there any indication that Congress in-
tended to incorporate implicitly in the 1938 Act the taxing 
authority of the 1924 Act.5 Contrary to the State’s sugges-
tion, under the applicable principles of statutory construc-
tion, the general repealer clause of the 1938 Act cannot be 
taken to incorporate consistent provisions of earlier laws. 
The clause surely does not satisfy the requirement that 
Congress clearly consent to state taxation. Nor would the 
State’s interpretation satisfy the rule requiring that statutes 
be construed liberally in favor of the Indians.

Moreover, the language of the taxing provision of the 1924 
Act belies any suggestion that it carries over to the 1938 
Act.6 The tax proviso in the 1924 Act states that “the pro-
duction of oil and gas and other minerals on such lands may 
be taxed by the State in which said lands are located . . . .” 
25 U. S. C. §398. Even applying ordinary principles of 
statutory construction, “such lands” refers to “[u]nallotted 
land . . . subject to lease for mining purposes . . . under 
section 397 [the 1891 Act].” When the statute is “liberally 

5 In fact, the legislative history suggests that Congress intended to re-
place the 1924 Act’s leasing scheme with that of the 1938 Act. As the 
Court of Appeals recognized, Congress had three major goals in adopting 
the 1938 Act: (i) to achieve “uniformity so far as practicable of the law re-
lating to the leasing of tribal lands for mining purposes,” Senate Report 2; 
H. R. Rep. No. 1872, 75th Cong., 3d Sess., 1 (1938); (ii) to “bring all 
mineral-leasing matters in harmony with the Indian Reorganization Act,” 
Senate Report 3; H. R. Rep. No. 1872, supra, at 3; and (iii) to ensure that 
Indians receive “the greatest return from their property,” Senate Report 
2; H. R. Rep. No. 1872, supra, at 2. As the Court of Appeals suggested, 
these purposes would be undermined if the 1938 Act were interpreted to 
incorporate the taxation proviso of the 1924 Act. See 729 F. 2d 1192, 
1196-1198 (CA9 1984).

6 The Court of Appeals held that the 1938 Act did not repeal implicitly 
the 1924 consent to state taxation and thus that this consent continues in 
force with respect to leases issued under the 1924 or 1891 Acts. Id., at 
1200. Because the Blackfeet have not sought review on this question, we 
need not decide whether the Court of Appeals was correct. We assume 
for purposes of this case that the 1924 Act’s authorization remains in effect 
for leases executed pursuant to that statute.
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construed ... in favor of the Indians,” Alaska Pacific Fish-
eries v. United States, 248 U. S. 78, 89 (1918), it is clear that 
if the tax proviso survives at all, it reaches only those leases 
executed under the 1891 Act and its 1924 amendment.7

V
In the absence of clear congressional consent to taxation, 

we hold that the State may not tax Indian royalty income 
from leases issued pursuant to the 1938 Act. Accordingly, 
the judgment of the Court of Appeals is

Affirmed.

Justi ce  Whi te , with whom Justi ce  Rehnq uist  and 
Just ice  Stevens  join, dissenting.

The question is whether the proviso to the Act of May 29, 
1924, ch. 210, 43 Stat. 244, 25 U. S. C. §398, authorizes a

7 We are likewise unpersuaded by the State’s contention that we should 
defer to the administrative interpretation that the 1924 taxing proviso 
applies to leases executed under the 1938 Act. The State relies on opin-
ions of the Department of the Interior in making this argument. As the 
Court of Appeals pointed out, however, the administrative record is not as 
strongly consistent as the State contends. Id., at 1202-1203. The opin-
ions issued prior to 1956 did not mention the 1938 Act or leases executed 
pursuant thereto. Thus, at best, they did not address the issue presented 
by this case, but simply assumed that the 1924 Act and this Court’s deci-
sion in British-American Oil Producing Co. v. Board of Equalization of 
Montana, 299 U. S. 159 (1936), applied to leases executed under the 1938 
Act. It was not until its 1956 opinion that the Department of the Interior 
considered the relationship between the 1938 and 1924 Acts. The Depart-
ment then held that the taxing provision had not been repealed by the 1938 
Act. This 1956 opinion was unpublished and did not analyze whether Con-
gress had intended the 1924 Act’s provision to apply to leases entered 
pursuant to the 1938 Act. A 1966 opinion relied on the 1956 opinion. In 
1977, the Department reconsidered the issue carefully and in far greater 
detail than it had in 1956, and reversed its prior decision. See 729 F. 2d, 
at 1202-1203. On this record, we cannot accept the premise of the State’s 
argument for deference to agency interpretation, that is, that the Depart-
ment had a consistent 40-year practice. This is particularly true where, as 
here, the language and purpose of the 1938 Act are—for the reasons set 
forth above—clearly to the contrary.
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State to tax oil and gas production under leases entered into 
under the Indian Mineral Leasing Act of 1938, ch. 198, 52 
Stat. 347, 25 U. S. C. §§396a-396g. In my view, the pro-
viso constitutes a sufficiently explicit expression of congres-
sional intent to permit such taxation.

The majority apparently does not rest its contrary holding 
on the conclusion that the 1938 Act repealed the taxing au-
thority contained in the 1924 Act. Although the majority 
does not appear to come to rest on the question whether the 
taxing proviso has been repealed, it is clear to me (as it was 
to both the majority and the dissent in the Court of Appeals) 
that the 1938 Act did not repeal the proviso. The 1938 Act 
repealed only Acts inconsistent with its terms, see ch. 198, 
§7, 52 Stat. 347, and there is no suggestion that taxation 
of mineral leases is actually inconsistent with any of the pro-
visions of the 1938 Act. Indeed, given that the 1938 Act and 
its legislative history are completely silent on the question 
of taxation, it cannot seriously be suggested that the 1938 
Act specifically repealed any taxing authority that might 
otherwise exist under the 1924 Act.

The question thus boils down to whether the taxing pro-
viso, by its terms, applies to leases under the 1938 Act.*  
The answer must be sought in the terms of the proviso itself. 
The majority concludes that the 1924 Act cannot be read to 
apply to leases under the 1938 Act. I must disagree.

The proviso to the 1924 Act states that “the production of 
oil and gas and other minerals on such lands may be taxed by 
the State in which said lands are located in all respects the 
same as production on unrestricted lands” (emphasis added). 
The permission to tax in the proviso depends only on the 

*The majority frames the question as whether the 1938 Act “incorpo- 
rate[s]” the proviso to the 1924 Act. See ante, at 767. To me, the discus-
sion of “incorporation” seems beside the point. The 1924 proviso remains 
on the books, and it covers leases of a certain description. The question 
is whether leases under the 1938 Act fit that description. If they do, a 
specific congressional intent to “incorporate” the proviso into the 1938 Act 
is unnecessary.
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character of the lands on which production takes place; 
accordingly, the dispositive question here is whether the 
lands the Blackfeet have leased under the 1938 Act are “such 
lands” within the meaning of the proviso.

The phrase “such lands” in the proviso refers to “[u]n- 
allotted land on Indian reservations other than lands of the 
Five Civilized Tribes and the Osage Reservation subject to 
lease for mining purposes for a period of ten years under the 
proviso to section 3 of the Act of February 28, 1891 [ch. 383, 
§3, 26 Stat. 795].” The 1891 Act, now codified at 25 U. S. C. 
§ 397, allowed mineral leasing of “lands . . . occupied by Indi-
ans who have bought and paid for the same, and which lands 
are not needed for farming or agricultural purposes, and are 
not desired for individual allotments.” Thus, the proviso 
by its express terms applies to unallotted lands on Indian 
reservations “bought and paid for” by the Indians and not 
needed for agricultural purposes.

The lands that the Blackfeet have leased under the 1938 
Act clearly fall within this description: they are unallotted 
reservation lands not needed for agricultural purposes. 
Moreover, in British-American Oil Producing Co. v. Board 
of Equalization of Montana, 299 U. S. 159 (1936), this Court 
held that the Blackfeet Reservation was “bought and paid 
for” within the meaning of the proviso—that is, the reserva-
tion is the product of an agreement by which the Blackfeet 
gave up certain rights in exchange for the reservation. See 
id., at 162-164. Because the leases are located “on such 
lands” as are described by the 1924 proviso, I can only con-
clude that the taxation of oil and gas production under the 
leases is expressly authorized by the proviso and is therefore 
lawful.

In so concluding, I am mindful of the general rule that stat-
utes are to be liberally construed in favor of Indian tribes. 
But more to the point, to my way of thinking, is the proposi-
tion that this rule is no more than a canon of construction, 
and “[a] canon of construction is not a license to disregard
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clear expressions of . . . congressional intent.” Rice v. 
Rehner, 463 U. S. 713, 733 (1983). The proviso to the 1924 
Act is a clear expression of congressional intent to allow the 
States to tax mineral production under leases of lands de-
scribed in the Act; the proviso has never been repealed; and 
the lands that the Blackfeet have leased under the 1938 Act 
fall within the proviso’s description of lands on which mineral 
production is subject to taxation.

Respondent suggests, and the majority seems to agree, see 
ante, at 767, n. 5, that this result is to be avoided because 
state taxation of mineral production on leaseholds created 
under the 1938 Act is somehow contrary to the “policy” of 
the 1938 Act. The relevant policies seem to have been pro-
moting uniformity in the law governing tribal authority 
to enter into mineral leases, preserving the independence of 
Indian tribes, and guaranteeing the tribes a fair return on 
properties leased for mineral production. But it is far from 
clear that Congress saw state taxation of mineral production 
to be a threat to any of these goals; as the majority concedes, 
the legislative history is barren of any indication that tax-
ation by the States was one of the evils Congress sought to 
eradicate through the 1938 Act. This omission is particu-
larly striking given that at the time the statute was under 
consideration, this Court had just handed down its ruling in 
British-American Oil Producing Co., supra, which held that 
production on leases located on reservations created by 
treaty or legislation was subject to state taxation under the 
proviso to the 1924 Act. To me, the absence of any comment 
in the legislative history pertaining to state taxation confirms 
that we should give effect to the express language of the 1924 
proviso authorizing the state taxes at issue here.

Finally, I consider it relevant, though not dispositive, that 
the suggestion that the 1924 Act does not authorize taxation 
of production on 1938 Act leases is contrary to the inter-
pretation of both Acts that apparently prevailed in the De-
partment of the Interior until 1977. Opinions issued by the 
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Office of the Solicitor of the Interior in the years follow-
ing the passage of the 1938 Act discussed the scope of state 
authority to tax under the proviso to the 1924 Act with no 
mention of the possibility that the 1938 Act had had any 
effect on such authority. See 58 I. D. 535 (1943); Opinion 
of the Department of Interior, M-36246, Oct. 29, 1954, 2 
Op. Solicitor of Dept, of Interior Relating to Indian Affairs 
1917-1974, p. 1652 (1979); Opinion of the Department of 
Interior, M-36310, Oct. 13, 1955. In 1956, the Department 
issued an opinion explicitly concluding that the 1924 pro-
viso applied to leases under the 1938 Act, and the Depart-
ment reaffirmed this position in 1966. See Opinion of the 
Department of Interior, M-36345, May 4, 1956; Letter from 
Harry R. Anderson, Asst. Secretary of the Interior, Oct. 27, 
1966, reprinted at App. to Pet. for Cert. 301. Not until 1977 
did the Department change its view of the effect of the 1938 
Act on the taxation authority contained in the proviso. This 
history admittedly does not conclusively establish what the 
Department’s position was at the time of the passage of the 
1938 Act and in the years immediately following. Still, it is 
significant that it was not until years after the passage of the 
1938 Act that the Department first suggested that the 1924 
proviso’s explicit authorization of taxation did not extend to 
leases under the 1938 Act. Had Congress really intended to 
cut off the State’s authority to tax mineral production on all 
leases entered into after 1938, it would seem odd that no one 
in the Interior Department was aware of this intention.

Because the proviso to the 1924 Act explicitly authorizes 
state taxation of mineral production on “such lands” as are 
concerned in this case, and because nothing in the language 
of the 1938 Act, its legislative history, its underlying policies, 
or its administrative construction suggests that the express 
language of the proviso should not govern this case, I would 
hold that the state taxes at issue here are authorized by 
federal law.

I therefore dissent.
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No. 83-1842. Argued January 16, 1985—Decided June 3, 1985

In March 1981, petitioner was charged in a multicount indictment in the 
Western District of Washington for his role in the off-loading and landing 
of marihuana from a “mother ship” at a Washington location on specified 
days in October 1979 and August 1980. He pleaded guilty to one count 
of importation of marihuana and was sentenced to five years’ imprison-
ment and a $15,000 fine. The remaining counts were dismissed without 
prejudice to the Government’s right to prosecute petitioner on any other 
offenses he might have committed. Thereafter, in July 1981, petitioner 
was indicted in the Northern District of Florida on several drug counts, 
including a count for engaging in a continuing criminal enterprise (CCE) 
from January 1976 to July 1981 in violation of the Comprehensive Drug 
Abuse Prevention and Control Act of 1970, 21 U. S. C. § 848. The Dis-
trict Court denied petitioner’s pretrial motion to dismiss the CCE charge 
on the asserted ground that it encompassed the Washington importation 
operation in violation of the Double Jeopardy Clause of the Fifth Amend-
ment. At trial, evidence underlying petitioner’s prior conviction was 
introduced to prove one of three predicate offenses that must be shown 
to make out a CCE violation, and petitioner was convicted on the CCE 
count and on other counts. He was sentenced to 40 years’ imprisonment 
and a $100,000 fine on the CCE count, the prison term being concurrent 
with the prison terms on the other counts but consecutive to the prison 
term from the Washington conviction. Rejecting petitioner’s contention 
that his Washington conviction barred the subsequent CCE prosecution 
in Florida, the Court of Appeals held that the Washington offense and 
the CCE offense were not the same under the Double Jeopardy Clause, 
and hence that successive prosecutions and cumulative sentences for 
these offenses were permissible.

Held:
1. The language, structure, and legislative history of the Comprehen-

sive Drug Abuse Prevention and Control Act of 1970 show that Congress 
intended the CCE offense to be a separate offense that is punishable in 
addition to, and not as a substitute for, the predicate offenses. It would 
be illogical for Congress to intend that a choice be made between the 
predicate offenses and the CCE offense in pursuing major drug dealers. 
Pp. 777-786.
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2. It did not violate the Double Jeopardy Clause to prosecute the 
CCE offense after the prior conviction for one of the predicate offenses. 
The CCE offense is not the “same” offense as one or more of its predi-
cate offenses within the meaning of that Clause. Nor was the Washing-
ton offense a “lesser included” offense of the CCE offense. Brown v. 
Ohio, 432 U. S. 161, distinguished. The conduct with which petitioner 
was charged in Florida, when compared with that with which he was 
charged in Washington, does not lend itself to the simple analogy of 
a single course of conduct comprising a lesser included misdemeanor 
within a felony. The CCE was alleged to have spanned more than five 
years, whereas the acts charged in Washington were alleged to have 
occurred on single days in 1979 and 1980. But even assuming that the 
Washington offense was a lesser included offense, petitioner’s double 
jeopardy claim is not sustainable. The CCE charge in Florida had not 
been completed at the time the Washington indictment was returned, 
and evidence of the importation in Washington could be used to show 
one of the predicate offenses. Diaz v. United States, 223 U. S. 442. 
Pp. 786-793.

3. The Double Jeopardy Clause does not bar the cumulative punish-
ments. The presumption when Congress creates two distinct defenses, 
as it did here, is that it intended to permit cumulative sentences. To 
disallow cumulative sentences would have the anomalous effect in many 
cases of converting into ceilings the large fines provided by 21 U. S. C. 
§ 848 to deprive big-time drug dealers of their enormous profits. Logic, 
as well as the legislative history, supports the conclusion that Congress 
intended separate punishments for the underlying substantive predicate 
offenses and for the CCE offense. Pp. 793-795.

727 F. 2d 1003, affirmed.

Reh nqu ist , J., delivered the opinion of the Court in which Bur ge r , 
C. J., and Whi te , Blac kmun , and O’Con no r , JJ., joined. O’Con no r , 
J., filed a concurring opinion, post, p. 795. Stev ens , J., filed a dissent-
ing opinion, in which Bren na n  and Mar sha ll , JJ., joined, post, p. 799. 
Pow ell , J., took no part in the decision of the case.

Philip A. DeMassa argued the cause for petitioner. With 
him on the briefs was Richard M. Barnett.

Mark I. Levy argued the cause for the United States. 
With him on the brief were Solicitor General Lee, Assistant 
Attorney General Trott, Deputy Solicitor General Frey, and 
Joel M. Gershowitz.
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Justi ce  Rehnquist , delivered the opinion of the Court.
This case requires us to examine the double jeopardy impli-

cations of a prosecution for engaging in a “continuing criminal 
enterprise” (CCE), in violation of the Comprehensive Drug 
Abuse Prevention and Control Act of 1970, 21 U. S. C. § 848, 
when facts underlying a prior conviction are offered to prove 
one of three predicate offenses that must be shown to make 
out a CCE violation. Petitioner Jonathan Garrett contends 
that his prior conviction is a lesser included offense of the 
CCE charge, and, therefore, that the CCE prosecution is 
barred under Brown v. Ohio, 432 U. S. 161 (1977).

Between 1976 and 1981, Garrett directed an extensive mari-
huana importation and distribution operation involving off-
loading, transporting, and storing boatloads of marihuana. 
These activities and related meetings and telephone calls oc-
curred in several States, including Arkansas, Florida, Georgia, 
Louisiana, Massachusetts, Michigan, Texas, and Washington.

In March 1981, Garrett was charged in three substantive 
counts of an indictment in the Western District of Washing-
ton for his role in the off-loading and landing of approxi-
mately 12,000 pounds of marihuana from a “mother ship” at 
Neah Bay, Washington. He was named as a co-conspirator, 
but not indicted, in a fourth count charging conspiracy to 
import marihuana. Having learned that he was being inves-
tigated on CCE charges in Florida, Garrett moved to consoli-
date in the Washington proceedings “all charges anticipated, 
investigated and currently pending against [him].” The 
Government opposed the motion on the ground that no other 
charges had then been filed against Garrett, and the District 
Court denied it.

Garrett pleaded guilty to one count of importation of mari-
huana in violation of 21 U. S. C. §§ 952, 960(a)(1), 960(b)(2) 
and 18 U. S. C. §2. He was sentenced to five years’ impris-
onment and a $15,000 fine; and the remaining counts against 
him, including possession of marihuana with intent to distrib-
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ute, were dismissed without prejudice to the Government’s 
right to prosecute him on any other offenses he may have 
committed.

Approximately two months after his guilty plea in Wash-
ington, Garrett was indicted in the Northern District of 
Florida for conspiring to import marihuana, 21 U. S. C. 
§§ 952, 960, 963, conspiring to possess marihuana with intent 
to distribute, 21 U. S. C. §§841, 846, using a telephone to 
facilitate illegal drug activities, 21 U. S. C. §§963, 846, 
843(b), and engaging in a continuing criminal enterprise, 21 
U. S. C. §848. The District Court denied Garrett’s pre-
trial motion to dismiss the CCE charge, made on the ground 
that it encompassed the Washington importation operation 
in violation of the Double Jeopardy Clause.

In the Florida trial, the Government introduced extensive 
evidence of Garrett’s ongoing and widespread drug activities, 
including proof of the marihuana smuggling operation at 
Neah Bay, Washington. The court instructed the jury on 
the CCE count that it had to find beyond a reasonable doubt 
that Garrett had committed “a felony under Title 21 of the 
United States Code” that “was a part of a continuing series 
of violations,” defined to be “three or more successive viola-
tions of Title 21 over a definite period of time with a single or 
substantially similar purpose.” The court further instructed 
the jury that it had to find that Garrett acted “in concert 
with five or more other persons,” that with respect to them 
Garrett occupied “a position of organizer, supervisor, or any 
position of management,” and that he “received substantial 
income from this operation.” As to the predicate violations 
making up the “series,” the court instructed the jury that in 
addition to the offenses charged as substantive counts in the 
Florida indictment, the felony offenses of possession of mari-
huana with intent to distribute it, distribution of marihuana, 
and importation of marihuana would qualify as predicate 
offenses. 14 Record 16-20. The Washington evidence, as 
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well as other evidence introduced in the Florida trial, tended 
to prove these latter three offenses.

The jury convicted Garrett on the CCE count, the two 
conspiracy counts, and the telephone facilitation count. He 
received consecutive prison terms totaling 14 years and a 
$45,000 fine on the latter three counts, and 40 years’ impris-
onment and a $100,000 fine on the CCE count. The CCE 
prison term was made concurrent with the prison terms on 
the other counts, but consecutive to the prison term from the 
Washington conviction. The CCE fine was in addition to the 
fine on the other counts and the Washington fine.

On appeal, the Court of Appeals for the Eleventh Circuit 
rejected Garrett’s contention that his conviction in Washing-
ton for importing marihuana barred the subsequent prosecu-
tion in Florida for engaging in a continuing criminal enter-
prise. 727 F. 2d 1003 (1984). The court held that the 
Washington importation offense and the CCE offense were 
not the same under the Double Jeopardy Clause; hence suc-
cessive prosecutions and cumulative sentences for these of-
fenses were permissible. We granted certiorari to consider 
this question. 469 U. S. 814 (1984).

I
This case presents two of the three aspects of the Double 

Jeopardy Clause identified in North Carolina v. Pearce, 395 
U. S. 711, 717 (1969): protection against a second prosecution 
for the Washington importation conviction; and protection 
against multiple punishments for that conviction. Garrett 
focuses primarily on the former protection, which we address 
first.

The heart of Garrett’s argument entails two steps: First, 
notwithstanding Jeffers v. United States, 432 U. S. 137 
(1977) (plurality opinion), CCE is a separate substantive 
offense and not a conspiracy offense because it requires 
completion of the criminal objective and not merely an agree-
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ment. Thus CCE is not distinct from its underlying predi-
cates in the way that conspiracy is a distinct offense from the 
completed object of the conspiracy. Cf. Pinkerton v. United 
States, 328 U. S. 640, 643 (1946). Second, applying the test 
of Blockburger v. United States, 284 U. S. 299 (1932), each 
of the predicate offenses is the “same” for double jeopardy 
purposes as the CCE offense because the predicate offense 
does not require proof of any fact not necessary to the CCE 
offense. Because the latter requires proof of additional 
facts, including concerted activity with five other persons, a 
supervisory role, and substantial income, the predicates are 
lesser included offenses of the CCE provision. The relation-
ship is the same, Garrett argues, as the relationship between 
the joyriding and auto theft statutes involved in Brown v. 
Ohio, supra, and thus a subsequent prosecution for the 
greater CCE offense is barred by the earlier conviction of 
the lesser marihuana importation offense.

Where the same conduct violates two statutory provisions, 
the first step in the double jeopardy analysis is to determine 
whether the legislature—in this case Congress—intended 
that each violation be a separate offense. If Congress in-
tended that there be only one offense—that is, a defendant 
could be convicted under either statutory provision for a 
single act, but not under both—there would be no statutory 
authorization for a subsequent prosecution after conviction 
of one of the two provisions, and that would end the double 
jeopardy analysis. Cf. Albrecht v. United States, 273 U. S. 
1, 11 (1927).

This question of legislative intent arose in Blockburger in 
the context of multiple punishments imposed in a single pros-
ecution. Based on one drug sale, Blockburger was convicted 
of both selling a drug not in the original stamped package and 
selling it not in pursuance of a written order of the purchaser. 
The sale violated two separate statutory provisions, and the 
question was whether “the accused committed two offenses 
or only one.” 284 U. S., at 303-304. The rule stated in 
Blockburger was applied as a rule of statutory construction to 
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help determine legislative intent/ Significantly, after set-
ting out the rule, the Court cited a paragraph in Albrecht, 
supra, at 11, which included the following statement: “There 
is nothing in the Constitution which prevents Congress from 
punishing separately each step leading to the consummation 
of a transaction which it has power to prohibit and punishing 
also the completed transaction” (emphasis added). We have 
recently indicated that the Blockburger rule is not controlling 
when the legislative intent is clear from the face of the stat-
ute or the legislative history. Missouri v. Hunter, 459 U. S. 
359, 368 (1983); Albemaz n . United States, 450 U. S. 333, 340 
(1981); Whalen v. United States, 445 U. S. 684, 691-692 
(1980). Indeed, it would be difficult to contend otherwise 
without converting what is essentially a factual inquiry as to 
legislative intent into a conclusive presumption of law.

In the present case the application of the Blockburger rule 
as a conclusive determinant of legislative intent, rather than 
as a useful canon of statutory construction, would lead to the 
conclusion urged by Garrett: that Congress intended the con-
duct at issue to be punishable either as a predicate offense, or 
as a CCE offense, but not both. The language, structure, 
and legislative history of the Comprehensive Drug Abuse, 
Prevention and Control Act of 1970, however, show in the 
plainest way that Congress intended the CCE provision to 
be a separate criminal offense which was punishable in addi-
tion to, and not as a substitute for, the predicate offenses. 
Insofar as the question is one of legislative intent, the 
Blockburger presumption must of course yield to a plainly 
expressed contrary view on the part of Congress.

The language of 21 U. S. C. § 848, which is set out in full in 
the margin,1 affirmatively states an offense for which punish-
ment will be imposed. It begins:

1 “§ 848. Continuing criminal enterprise
“(a) Penalties; forfeitures

“(1) Any person who engages in a continuing criminal enterprise shall be 
sentenced to a term of imprisonment which may not be less than 10 years 
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“Any person who engages in a continuing criminal en-
terprise shall be sentenced to a term of imprisonment 
which may not be less than 10 years and which may be

and which may be up to life imprisonment, to a fine of not more than 
$100,000, and to the forfeiture prescribed in paragraph (2); except that if 
any person engages in such activity after one or more prior convictions of 
him under this section have become final, he shall be sentenced to a term of 
imprisonment which may not be less than 20 years and which may be up to 
life imprisonment, to a fine of not more than $200,000, and to the forfeiture 
prescribed in paragraph (2).

“(2) Any person who is convicted under paragraph (1) of engaging in a 
continuing criminal enterprise shall forfeit to the United States—

“(A) the profits obtained by him in such enterprise, and
“(B) any of his interest in, claim against, or property or contractual 

rights of any kind affording a source of influence over, such enterprise. 
“(b) ‘Continuing criminal enterprise’ defined

“For purposes of subsection (a) of this section, a person is engaged in a 
continuing criminal enterprise if—

“(1) he violates any provision of this subchapter or subchapter II of this 
chapter the punishment for which is a felony, and

“(2) such violation is a part of a continuing series of violations of this 
subchapter or subchapter II of this chapter—

“(A) which are undertaken by such person in concert with five or more 
other persons with respect to whom such person occupies a position of 
organizer, a supervisory position, or any other position of management, 
and

“(B) from which such person obtains substantial income or resources.
“(c) Suspension of sentence and probation prohibited

“In the case of any sentence imposed under this section, imposition or 
execution of such sentence shall not be suspended, probation shall not be 
granted, and section 4202 of title 18 and the Act of July 15, 1932 (D. C. 
Code, secs. 24-203—24-207), shall not apply.
“(d) Jurisdiction of courts

“The district courts of the United States (including courts in the territo-
ries or possessions of the United States having jurisdiction under subsec-
tion (a) of this section) shall have jurisdiction to enter such restraining or-
ders or prohibitions, or to take such other actions, including the acceptance 
of satisfactory performance bonds, in connection with any property or 
other interest subject to forfeiture under this section, as they shall deem 
proper.”
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up to life imprisonment, to a fine of not more than 
$100,000, and to the forfeiture prescribed in paragraph 
(2).” § 848(a)(1).

At this point there is no reference to other statutory of-
fenses, and a separate penalty is set out, rather than a multi-
plier of the penalty established for some other offense. This 
same paragraph then incorporates its own recidivist provi-
sion, providing for twice the penalty for repeat violators of 
this section. Significantly the language expressly refers to 
“one or more prior convictions . . . under this section.” 
Next, subparagraph (2), which sets out various forfeiture 
provisions, also refers to any person “who is convicted under 
paragraph (1) of engaging in a continuing criminal enter-
prise,” again suggesting that §848 is a distinct offense for 
which one is separately convicted.

Subsection (b) of § 848 defines the conduct that constitutes 
being “engaged in a continuing criminal enterprise”:

“(1) he violates any provision of this subchapter or 
subchapter II of this chapter [establishing various drug 
offenses] the punishment for which is a felony, and

“(2) such violation is a part of a continuing series of 
violations of this subchapter or subchapter II of this 
chapter—

“(A) which are undertaken by such person in concert 
with five or more other persons with respect to whom 
such person occupies a position of organizer, a supervi-
sory position, or any other position of management, and

“(B) from which such person obtains substantial in-
come or resources.”

A common-sense reading of this definition reveals a carefully 
crafted prohibition aimed at a special problem. This lan-
guage is designed to reach the “top brass” in the drug rings, 
not the lieutenants and foot soldiers.

The definition of a continuing criminal enterprise is not 
drafted in the way that a recidivist provision would be 
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drafted. Indeed § 848(a)(1), as already noted, contains lan-
guage that is typical of that sort of provision. Moreover, the 
very next section of the statute entitled “Dangerous Special 
Drug Offender Sentencing” is a recidivist provision. It is 
drafted in starkly contrasting language which plainly is not 
intended to create a separate offense. For example, it pro-
vides for a special hearing before the court sitting without a 
jury to consider the evidence of prior offenses, and the deter-
mination that a defendant is a dangerous special drug of-
fender is made on a preponderance of the information by the 
court. See 21 U. S. C. §849.

This conclusion as to Congress’ intent is fortified by the 
legislative history. H. R. 18583 is the bill that was enacted 
to become the Comprehensive Drug Abuse Prevention and 
Control Act of 1970. In its section-by-section analysis, the 
House Committee Report states:

“Section 408(a) [21 U. S. C. § 848(a)] provides that any 
person who engages in a continuing criminal enterprise 
shall upon conviction for that offense be sentenced to a 
term of imprisonment for not less than 10 years and up to 
life .... If the person engages in this activity sub-
sequent to one or more convictions under this section, he 
shall receive a penalty of not less than 20 years’ impris-
onment . . . .” H. R. Rep. No. 91-1444, pt. 1, p. 50 
(1970) (emphasis added).

The intent to create a separate offense could hardly be 
clearer.

As originally introduced in the House, H. R. 18583 had a 
section entitled “Continuing Criminal Enterprises” which in 
reality was a recidivist provision, like the current 21U. S. C. 
§ 849, that provided for enhanced sentences for “a special of-
fender,” who “committed [a drug] felony as part of a pattern 
of conduct which was criminal under applicable laws of any 
jurisdiction, which constituted a substantial source of his 
income, and in which he manifested special skill or exper-
tise.” The House Committee substituted for this provision 
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an amendment offered by Representative Dingell that ulti-
mately became the current §848. “Instead of providing a 
post-conviction-presentencing procedure, [the Dingell amend-
ment] made engagement in a continuing criminal enterprise 
a new and distinct offense with all its elements triable in 
court.” H. R. Rep. No. 91-1444, pt. 1, pp. 83-84 (1970) 
(additional views); see 116 Cong. Rec. 33302 (1970) (remarks 
of Rep. Eckhardt).

During consideration of the bill by the full House, Repre-
sentative Poff offered an amendment which would restore 
the recidivist provision to the bill in addition to the Dingell 
provision. Explaining the differences between the two 
approaches, Representative Eckhardt stated:

“[T]he Dingell amendment created a new offense which 
would have to be triable in all its parts by admissible 
evidence brought before the court, whereas the post-
conviction presentence [procedure] of the original bill 
similar to the Poff provisions provided that some report 
upon which sentence would be based would be available 
to the judge, cross-examination would be available of 
those who presented the report, but not of those who 
may have contributed to it.” Ibid.

Later in the debate, Representative Poff explained his pro-
posed amendment further:

“Mr. Chairman, the most dangerous criminal in the 
criminal drug field is the organized crime offender, the 
habitual offender, the professional criminal.

“Mr. Chairman, we need special penalties in my opin-
ion for these special criminals. Constitutional scholars 
have suggested two approaches to deal with such offend-
ers. The first is the creation of a separate crime with 
separate penalties. The second approach is the imposi-
tion of longer sentences upon those convicted first of the 
basic crime and then shown to be dangerous offenders.

“Mr. Chairman, the first approach, the separate crime 
approach, is the approach taken by section 408 of the 



784 OCTOBER TERM, 1984

Opinion of the Court 471 U. S.

Committee bill [21 U. S. C. § 848]. The second is found 
in the amendment which I have just offered which adds 
two new sections to the bill, sections 409 and 410 [21 
U. S. C. §§849 and 850].” Id., at 33630.

The distinction between the two approaches was emphasized 
in the continuing debate. For example, Representative 
Eckhardt stated: “Under the Dingell amendment, if you are 
going to prove a man guilty, you have to come into court and 
prove every element of the continuing criminal offense.” 
Representative Poff concurred in this characterization of the 
CCE provision “which embodies a new separate criminal of-
fense with a separate criminal penalty.” Representative 
Poff distinguished this approach from his proposed amend-
ment which “authorizes the judge to impose the extended 
sentence upon the defendant in the dock who has already 
been found guilty by the jury of the basic charge.” Id., at 
33631. The Poff amendment was adopted, id., at 33634, and 
both approaches are contained in the statute, 21 U. S. C. 
§§848, 849, and 850.

In view of this legislative history, it is indisputable that 
Congress intended to create a separate CCE offense. One 
could still argue, however, that having created the separate 
offense, Congress intended it, where applicable, to be a sub-
stitute for the predicate offenses. Nowhere in the legisla-
tive history is it stated that a big-time drug operator could be 
prosecuted and convicted for the separate predicate offenses 
as well as the CCE offense. The absence of such a state-
ment, however, is not surprising; given the motivation be-
hind the legislation and the temper of the debate, such a 
statement would merely have stated the obvious. Congress 
was seeking to add a new enforcement tool to the substantive 
drug offenses already available to prosecutors. During the 
debate on the Poff amendment, for example, Representative 
Fascell stated: “I see no reason to treat a drug trafficker 
any less harshly than an organized crime racketeer. Their 
acts are equally heinous, the consequences equally severe, 
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and their punishment equally justified.” Representative 
Weicker stated: “The penalty structure has been designed 
to accommodate all types of drug offenders, from the casual 
drug user and experimenter to the organized crime syndi-
cates engaged in unlawful transportation and distribution 
of illicit drugs.” He continued, “This bill goes further in 
providing those persons charged with enforcing it a wide 
variety of enforcement tools which will enable them to more 
effectively combat the illicit drug trafficker and meet the 
increased demands we have imposed on them.” Represent-
ative Taft stated: “[T]his amendment will do much at least to 
help a coordinated attack on the organized crime problem 
within the purview of this legislation. . . . Hopefully, we will 
see other legislation coming along broadening the attack 
on the crime syndicates even further.” 116 Cong. Rec. 
33630-33631 (1970). It runs counter to common sense to 
infer from comments such as these, which pervade the entire 
debate and which stand unrebutted, that Congress intended 
to substitute the CCE offense for the underlying predicate 
offenses in the case of a big-time drug dealer rather than to 
permit prosecution for CCE in addition to prosecution for the 
predicate offenses.

Finally, it would be illogical for Congress to intend that a 
choice be made between the predicate offenses and the CCE 
offense in pursuing major drug dealers. While in the instant 
case Garrett claims that the Government was aware of the 
possibility of bringing the CCE charge before he was indicted 
on the Washington offenses, in many cases the Government 
would catch a drug dealer for one offense before it was aware 
of or had the evidence to make a case for other drug offenses 
he had committed or in the future would commit. The Gov-
ernment would then be forced to choose between prosecuting 
the dealer on the offense of which it could prove him guilty or 
releasing him with the idea that he would continue his drug-
dealing activities so that the Government might catch him 
twice more and then be able to prosecute him on the CCE 
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offense. Such a situation is absurd and clearly not what 
Congress intended.

II
Having determined that Congress intended CCE to be a 

separate offense and that it intended to permit prosecution 
for both the predicate offenses and the CCE offense, we must 
now determine whether prosecution for a CCE offense after 
an earlier prosecution for a predicate offense is constitutional 
under the Double Jeopardy Clause of the Fifth Amendment. 
The Double Jeopardy Clause provides:

“[N]or shall any person be subject for the same offence 
to be twice put in jeopardy of life or limb.”

The critical inquiry is whether a CCE offense is considered 
the “same offense” as one or more of its predicate offenses 
within the meaning of the Double Jeopardy Clause.

Quite obviously the CCE offense is not, in any common-
sense or literal meaning of the term, the “same” offense as 
one of the predicate offenses. The CCE offense requires the 
jury to find that the defendant committed a predicate of-
fense, and in addition that the predicate offense was part of 
a continuing series of predicate offenses undertaken by the 
defendant in concert with five or more other persons, that 
the defendant occupied the position of an organizer or man-
ager, and that the defendant obtained substantial income or 
resources from the continuing series of violations.

In order to properly analyze the successive prosecution 
issue, we must examine not only the statute which Congress 
has enacted, but also the charges which form the basis of the 
Government’s prosecution here. Petitioner pleaded guilty in 
the Western District of Washington in May 1981 to a count 
charging importation of 12,000 pounds of marihuana at Neah 
Bay, Washington, on August 26, 1980. He was indicted in 
the Northern District of Florida in July 1981, on charges of 
conspiring to import “multi-ton quantities of marihuana and 
marihuana ‘Thai sticks’” from January 1976 to July 16, 1981;



GARRETT v. UNITED STATES 787

773 Opinion of the Court

of conspiring to possess with intent to distribute marihuana 
over the same period of time; and of engaging in a continuing 
criminal enterprise over the same period of time. Thus at 
the very moment he made his motion to require “consolida-
tion” of all the charges against him in the Western District of 
Washington, he was engaging in criminal conduct of which he 
was later found guilty by a jury in the Northern District of 
Florida.

Petitioner contends that the marihuana importation charge 
to which he pleaded guilty in Washington was a “lesser in-
cluded offense” of the CCE offense of which he was convicted 
in Florida. He points out that evidence of the Washington 
offense was introduced at the Florida trial, and that the jury 
was permitted to find that the Washington violation was one 
of the “predicate offenses” for the CCE charge in Florida. 
He relies on Brown v. Ohio, 432 U. S. 161 (1977), for his 
conclusion that the use of the Washington offense as an 
element of the Florida charge placed him twice in jeopardy 
in violation of the Fifth Amendment to the United States 
Constitution.

Brown v. Ohio held that, where the misdemeanor of joyrid-
ing was a lesser included offense in the felony of auto theft, a 
prosecution for the misdemeanor barred a second prosecution 
for the felony. We think there is a good deal of difference 
between the classic relation of the “lesser included offense” to 
the greater offense presented in Brown, on the one hand, and 
the relationship between the Washington marihuana offense 
and the CCE charge involved in this case, on the other. The 
defendant in Brown had stolen an automobile and driven it 
for several days. He had engaged in a single course of con-
duct—driving a stolen car. The very same conduct would 
support a misdemeanor prosecution for joyriding or a felony 
prosecution for auto theft, depending only on the defendant’s 
state of mind while he engaged in the conduct in question. 
Every moment of his conduct was as relevant to the joyriding 
charge as it was to the auto theft charge.
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In the case before us the situation is quite different. The 
count in the Washington indictment to which Garrett pleaded 
guilty charged importation of 12,000 pounds of marihuana at 
Neah Bay on August 26, 1980. The Washington indictment 
was returned on March 17, 1981, and a guilty plea entered on 
May 18,1981. Two other counts of the indictment, including 
causing interstate travel to facilitate importation of mari-
huana on or about October 24, 1979, were dismissed without 
prejudice to the Government’s right subsequently to prose-
cute any other offense Garrett may have committed.

The CCE indictment returned against Garrett in Florida 
was returned on July 16,1981. It charged that he had, from 
January 1976, “up to and including [July 16, 1981],” conspired 
in that district and “divers other districts” to import multiton 
quantities of marihuana and marihuana “Thai sticks” in viola-
tion of applicable federal law. Another count charged con-
spiracy to possess with intent to distribute marihuana over 
the same period of more than five years. A third count of 
the Florida indictment charged that Garrett had engaged 
in the Northern District of Florida and in “divers other 
districts” in a continuing criminal enterprise over the same 
5/2-year period.

Obviously the conduct in which Garrett was charged with 
engaging in the Florida indictment, when compared with that 
with which he was charged in the Washington indictment, 
does not lend itself to the simple analogy of a single course 
of conduct—stealing a car—comprising a lesser included mis-
demeanor within a felony. Here the continuing criminal 
enterprise was alleged to have spanned more than five years; 
the acts charged in the Washington indictment were alleged 
to have occurred on single days in 1979 and 1980, respec-
tively. Whenever it was during the 5%-year period alleged 
in the indictment that Garrett committed the first of the 
three predicate offenses required to form the basis for a CCE 
prosecution, it could not then have been said with any cer-
tainty that he would necessarily go ahead and commit the 
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other violations required to render him liable on a CCE 
charge. Every minute that Nathaniel Brown drove or pos-
sessed the stolen automobile he was simultaneously commit-
ting both the lesser included misdemeanor and the greater 
felony, but the same simply is not true of Garrett. His vari-
ous boatload smuggling operations in Louisiana, for example, 
obviously involved incidents of conduct wholly separate from 
his “mother boat” operations in Washington. These signifi-
cant differences caution against ready transposition of the 
“lesser included offense” principles of double jeopardy from 
the classically simple situation presented in Brown to the 
multilayered conduct, both as to time and to place, involved 
in this case.

Were we to sustain Garrett’s claim, the Government would 
have been able to proceed against him in either one of only 
two ways. It would have to have withheld the Washington 
charges, alleging crimes committed in October 1979 and 
August 1980, from the grand jury which indicted Garrett in 
March 1981, until it was prepared to present to a grand jury 
the CCE charge which was alleged to have been, and found 
by a jury to be, continuing on each of those dates; or it would 
have to have submitted the CCE charge to the Washington 
grand jury in March 1981, even though the indictment ulti-
mately returned against Garrett on that charge alleged that 
the enterprise had continued until July 1981.2 We do not 

2 Jus ti ce  Ste ve ns  in dissent argues that, although the Neah Bay pros-
ecution in Washington does not bar Garrett’s later prosecution for a CCE 
that ended before the Neah Bay importation took place, none of the evi-
dence pertaining to the latter crime could be used consistently with the 
Double Jeopardy Clause to show a CCE. While it may be true that with 
the benefit of hindsight the Government could have indicted and the jury 
convicted for a CCE that began in December 1976, and continued until 
October 1979, that is not the crime which the indictment charged nor for 
which the jury convicted. The Government indicted for a CCE beginning 
in 1976 and continuing through July 1981, months after the Neah Bay in-
dictment had been returned. Nothing in the record indicates that the 
Government’s inclusion of the months following the Neah Bay indictment 
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think that the Double Jeopardy Clause may be employed to 
force the Government’s hand in this manner, however we 
were to resolve Garrett’s lesser-included-offense argument. 
One who insists that the music stop and the piper be paid at a 
particular point must at least have stopped dancing himself 
before he may seek such an accounting.

Petitioner urges that “[w]here the charges arise from a 
single criminal act, occurrence, episode, or transaction, they 
must be tried in a single proceeding. Brown v. Ohio, 432 
U. S., at 170 (Bren nan , J., concurring).” We have stead-
fastly refused to adopt the “single transaction” view of the 
Double Jeopardy Clause. But it would seem to strain even 
that doctrine to describe Garrett’s multifarious multistate ac-
tivities as a “single transaction.” For the reasons previously 
stated, we also have serious doubts as to whether the offense 
to which Garrett pleaded guilty in Washington was a “lesser 
included offense” within the CCE charge so that the prosecu-
tion of the former would bar a prosecution of the latter. But 
we may assume, for purposes of decision here, that the 
Washington offense was a lesser included offense, because in 
our view Garrett’s claim of double jeopardy would still not be 
sustainable.

within the time of the CCE charge was unsupported by the evidence which 
would be adduced, and therefore merely an artificial attempt by the Gov-
ernment to extend the time period covered by the indictment to avoid a 
double jeopardy claim.

The Government, and not the courts, is responsible for initiating a crimi-
nal prosecution, and subject to applicable constitutional limitations it is en-
titled to choose those offenses for which it wishes to indict and the evidence 
upon which it wishes to base the prosecution. Whether or not Just ic e  
Ste ve ns  is correct in asserting that the Neah Bay charge was not neces-
sary to establish one of the three predicate offenses for a CCE charge, the 
Government obviously viewed the matter differently. We think that for 
the reasons stated in the text at 786-793, the Double Jeopardy Clause does 
not require the Government to dispense with the use of the Neah Bay oper-
ation as a predicate offense in the CCE prosecution in Florida.
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In Diaz n . United States, 223 U. S. 442 (1912), the Court 
had before it an initial prosecution for assault and battery, 
followed by a prosecution for homicide when the victim even-
tually died from injuries inflicted in the course of the assault. 
The Court rejected the defendant’s claim of double jeopardy, 
holding that the two were not the “same offense”:

“The homicide charged against the accused in the Court 
of First Instance and the assault and battery for which 
he was tried before the justice of the peace, although 
identical in some of their elements, were distinct of-
fenses both in law and in fact. The death of the injured 
person was the principal element of the homicide, but 
was no part of the assault and battery. At the time of 
the trial for the latter the death had not ensued, and not 
until it did ensue was the homicide committed. Then, 
and not before, was it possible to put the accused in jeop-
ardy for that offense.” Id., at 448-449.

In the present case, as in Diaz, the continuing criminal 
enterprise charged against Garrett in Florida had not been 
completed at the time that he was indicted in Washington. 
The latter event took place in March 1981, whereas the con-
tinuing criminal enterprise charged in the Florida indictment 
and found by the trial jury extended from January 1976 to 
July 1981. The evidence at trial showed, for example, that 
Garrett was arrested for traffic offenses and other violations 
on July 23, 1981, while out on bail pending sentencing for the 
Washington conviction. He told the arresting officer that 
the officer had caught “somebody big” and that he was a 
“smuggler.” At the time of the arrest, Garrett was carry-
ing $6,253 in cash. About $30 of this was in quarters. He 
explained that he needed them to make long-distance phone 
calls, on which he sometimes spent $25 to $50 a day. He also 
told the arresting officer and a federal agent who interviewed 
him the next morning that he had just bought the truck he 
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had been driving for $13,000 cash and that he used it for 
smuggling. He further stated that he had a yacht in Hawaii 
which he had purchased for $160,000 cash. This evidence is 
consistent with the jury’s verdict that Garrett continued his 
CCE activities into July 1981.

We think this evidence not only permits but requires the 
conclusion that the CCE charged in Florida, alleged to have 
begun in January 1976, and continued up to mid-July 1981, 
was under Diaz a different offense from that charged in the 
Washington indictment. We cannot tell, without consider-
able sifting of the evidence and speculating as to what juries 
might do, whether the Government could in March 1981 have 
successfully indicted and prosecuted Garrett for a different 
continuing criminal enterprise—one ending in March 1981. 
But we do not think any such sifting or speculation is re-
quired at the behest of one who at the time the first indict-
ment is returned is continuing to engage in other conduct 
found criminal by the jury which tried the second indictment.

It may well be, as Justic e  Steve ns  suggests in his dis-
senting opinion, that the Florida indictment did not by its 
terms indicate that the Neah Bay importation would be used 
as evidence to support it, post, at 804-805, and therefore 
at the time the pretrial motion to dismiss on double jeopardy 
grounds was made the District Court in Florida could not 
have rendered an informed decision on petitioner’s motion. 
But there can be no doubt that by the time the evidence 
had all been presented in the Florida trial, and the jury 
was charged, only one reasonable conclusion could be drawn 
by the District Court: the Government’s evidence with re-
spect to the CCE charge included acts which took place 
after March 1981, the date of the Washington indictment, 
and up to and including July 1981. Therefore, the con-
tinuing criminal enterprise charged by the Government had 
not been completed at the time the Washington indictment 
was returned, and under the Diaz rule evidence of the Neah
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Bay importation might be used to show one of the predicate 
offenses.3

Having concluded that Congress intended CCE to be a sep-
arate offense and that it does not violate the Double Jeopardy 
Clause under the facts of this case to prosecute the CCE 
offense after a prior conviction for one of the predicate 
offenses, the only remaining issue is whether the Double 
Jeopardy Clause bars cumulative punishments. Garrett’s 
sentence on the CCE conviction was consecutive to his sen-
tence on the Washington conviction. In this connection, “the 
Double Jeopardy Clause does no more than prevent the sen-
tencing court from prescribing greater punishment than the 
legislature intended.” Missouri v. Hunter, 459 U. S., at 
366; Albemaz v. United States, 450 U. S., at 344. As dis-
cussed above, Congress intended to create a separate of-
fense. The presumption when Congress creates two distinct 
offenses is that it intends to permit cumulative sentences, 
and legislative silence on this specific issue does not establish 
an ambiguity or rebut this presumption:

“[The defendants] read much into nothing. Congress 
cannot be expected to specifically address each issue of 
statutory construction which may arise. But, as we 
have previously noted, Congress is ‘predominantly a 
lawyer’s body,’.. . and it is appropriate for us ‘to assume 
that our elected representatives . . . know the law.’. . . 
As a result if anything is to be assumed from the con-
gressional silence on this point, it is that Congress was 
aware of the Blockburger rule and legislated with it in 
mind. It is not a function of this Court to presume that 

3 The Government argues as an alternative basis for sustaining succes-
sive prosecutions of the predicate offense and the CCE offense that the 
CCE offense can be likened to a recidivist statute. See Graham v. West 
Virginia, 224 U. S. 616 (1912), and Oyler n . Boles, 368 U. S. 448 (1962). 
Because of our disposition of the case, we have no need to consider this 
submission.
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‘Congress was unaware of what it accomplished.’” Id., 
at 341-342.

Here, of course, Congress was not silent as to its intent to 
create separate offenses notwithstanding Blockburger, and 
we can assume it was aware that doing so would authorize 
cumulative punishments absent some indication of contrary 
intent.

Moreover, disallowing cumulative sentences would have 
the anomalous effect in many cases of converting the large 
fines provided by §848 into ceilings. Congress established 
the large fines in § 848 in an effort to deprive big-time drug 
dealers of some of their enormous profits, which often cannot 
be traced directly to their crimes for forfeiture purposes. 
The fines for a three-time offender who has been previously 
convicted of a drug felony could amount to $150,000 for the 
predicate offenses standing alone—an amount that exceeds 
the ceiling for a first-time CCE fine. Compare § 841(b)(1)(A) 
with § 848(a)(1). Congress was bent on depriving the big- 
time drug dealer of his profits; it is doubtful that Congress 
intended to force an election of a lower maximum fine in such 
a situation in order to attempt to obtain the life imprisonment 
penalty available under the CCE provision.

In Jeffers v. United States, 432 U. S., at 156-157, a plural-
ity of this Court stated that § 848 “reflects a comprehensive 
penalty structure that leaves little opportunity for pyramid-
ing of penalties from other sections of the Comprehensive 
Drug Abuse Prevention and Control Act of 1970.” The focus 
of the analysis in Jeffers was the permissibility of cumulative 
punishments for conspiracy under §846 and for CCE under 
§848, and the plurality reasonably concluded that the dan-
gers posed by a conspiracy and a CCE were similar and thus 
there would be little purpose in cumulating the penalties. 
The same is not true of the substantive offenses created by 
the Act and conspiracy, and by the same logic, it is not true of 
the substantive offenses and CCE. We have been required 
in the present case, as we were not in Jeffers, to consider the 
relationship between substantive predicate offenses and a 
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CCE. We think here logic supports the conclusion, also in-
dicated by the legislative history, that Congress intended 
separate punishments for the underlying substantive predi-
cates and for the CCE offense. Congress may, of course, so 
provide if it wishes.

The judgment of the Court of Appeals is affirmed.

It is so ordered.

Justi ce  Powell  took no part in the decision of this case.

Justi ce  O’Con no r , concurring.
I agree that, on the facts of this case, the Double Jeopardy 

Clause does not bar prosecution and sentencing under 21 
U. S. C. §848 for engaging in a continuing criminal enter-
prise even though Garrett pleaded guilty to one of the predi-
cate offenses in an earlier prosecution. This conclusion is 
admittedly in tension with certain language in prior opinions 
of the Court. E. g., Brown v. Ohio, 432 U. S. 161, 166 
(1977). I write separately to explain why I believe that 
today’s holding comports with the fundamental purpose of 
the Double Jeopardy Clause and with the method of analysis 
used in our more recent decisions.

The Double Jeopardy Clause declares: “[N]or shall any 
person be subject for the same offense to be twice put in 
jeopardy of life or limb . . . .” U. S. Const., Arndt. 5. This 
constitutional proscription serves primarily to preserve the 
finality of judgments in criminal prosecutions and to protect 
the defendant from prosecutorial overreaching. See, e. g., 
Ohio v. Johnson, 467 U. S. 493, 498-499 (1984); United States 
v. DiFrancesco, 449 U. S. 117, 128, 136 (1980). In Green v. 
United States, 355 U. S. 184 (1957), the Court explained:

“The underlying idea, one that is deeply ingrained in 
at least the Anglo-American system of jurisprudence, is 
that the State with all its resources and power should not 
be allowed to make repeated attempts to convict an indi-
vidual for an alleged offense, thereby subjecting him to 
embarrassment, expense and ordeal and compelling him 
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to live in a continuing state of anxiety and insecurity, as 
well as enhancing the possibility that even though inno-
cent he may be found guilty.” Id., at 187-188.

Decisions by this Court have consistently recognized that 
the finality guaranteed by the Double Jeopardy Clause is not 
absolute, but instead must accommodate the societal interest 
in prosecuting and convicting those who violate the law. 
Tibbs v. Florida, 457 U. S. 31, 40 (1982); United States v. 
Tateo, 377 U. S. 463, 466 (1964). The Court accordingly has 
held that a defendant who successfully appeals a conviction 
generally is subject to retrial. Tibbs, supra, at 40. Simi-
larly, double jeopardy poses no bar to another trial where a 
judge declares a mistrial because of “manifest necessity.” 
Illinois v. Somerville, 410 U. S. 458 (1973). Such decisions 
indicate that absent “governmental oppression of the sort 
against which the Double Jeopardy Clause was intended to 
protect,” United States v. Scott, 437 U. S. 82, 91 (1978), the 
compelling public interest in punishing crimes can outweigh 
the interest of the defendant in having his culpability conclu-
sively resolved in one proceeding. Tibbs, supra, at 41-44.

Brown v. Ohio, supra, held that the Double Jeopardy 
Clause prohibits prosecution of a defendant for a greater 
offense when he has already been tried and acquitted or 
convicted on a lesser included offense. Id., at 168-169. The 
concerns for finality that support this conclusion, however, 
are no more absolute than those involved in other contexts. 
See Jeffers v. United States, 432 U. S. 137, 152 (1977) (plu-
rality opinion). Instead, successive prosecution on a greater 
offense may be permitted where justified by the public inter-
est in law enforcement and the absence of prosecutorial over-
reaching. For example, in Diaz v. United States, 223 U. S. 
442, 449 (1912), the Court found no double jeopardy bar to a 
prosecution for murder where the victim of an assault died 
after the defendant’s trial for assault and battery. Diaz im-
plies that prosecution for a lesser offense does not prevent 
subsequent prosecution for a greater offense where the latter 
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depends on facts occurring after the first trial. Dicta in 
Brown v. Ohio suggested that the same conclusion would 
apply where the later prosecution rests on facts that the 
government could not have discovered earlier through due 
diligence. 432 U. S., at 169, n. 7. See also Jeffers v. 
United States, supra, at 151-152.

Application of the rule of Brown v. Ohio is also affected by 
the actions of the defendant himself. In Jeffers n . United 
States, supra, the plurality opinion rejected a claim of double 
jeopardy where prosecution for a greater offense followed 
a guilty verdict for a lesser offense, and the successive 
prosecution resulted from the defendant’s opposition to con-
solidated trials. Id., at 152-154. Last Term, the Court 
relied on Jeffers to hold that where a court accepts, over 
the prosecution’s objection, a defendant’s guilty plea to lesser 
included offenses, double jeopardy does not prevent further 
prosecution on remaining, greater offenses. Ohio v. John-
son, supra, at 501-502. After noting the State’s interest in 
convicting those who have violated its laws and the absence 
of governmental overreaching, Johnson observed that the 
defendant “should not be entitled to use the Double Jeopardy 
Clause as a sword to prevent the State from completing its 
prosecution on the remaining charges.” 467 U. S., at 502.

Turning to the circumstances of this case, I conclude that 
Garrett cannot validly argue that the Government is pre-
vented from using evidence relating to his May 1981 convic-
tion to prove his participation in a continuing criminal enter-
prise from January 1976 through July 1981. I am willing to 
assume, arguendo, that the 1981 conviction for importation 
of marihuana is a lesser included offense of the charges for 
violating 18 U. S. C. §848. As noted ante, at 788, 791-793, 
the Government both alleged and presented evidence that 
Garrett’s violation of §848 continued after the conviction 
on the lesser included offense. Although the Government 
alleged participation in the unlawful continuing enterprise 
through July 1981, none of the events occurring after the 
date of the earlier prosecution were essential elements to 
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prove a violation of § 848. Thus, this case falls somewhere 
between Diaz and Brown v. Ohio. The dissent reads the 
latter decision as limiting application of Diaz to circum-
stances where the facts necessary to the greater offense 
occur or are discovered after the first prosecution. Post, 
at 806-807. Although I find merit to this position, I reach a 
different conclusion upon balancing the interests protected 
by the Double Jeopardy Clause.

The approach advocated by the dissent would effectively 
force the Government’s hand with respect to prosecution 
under §848. Under that approach, once the Government 
believes that facts sufficient to prove a continuing criminal 
enterprise exist, it can either bring charges under §848 or 
seek conviction only for a predicate offense while forgoing its 
later use to prove a continuing violation of § 848. The deci-
sion to bring charges under § 848, however, will necessarily 
and appropriately depend on prosecutorial judgments con-
cerning the adequacy of the evidence, the efficient allocation 
of enforcement resources, and the desirability of seeking the 
statute’s severe sanctions. These considerations may be af-
fected by events occurring after the last necessary predicate 
offense. Where the defendant continues unlawful conduct 
after the time the Government prosecutes him for a predicate 
offense, I do not think he can later contend that the Govern-
ment is foreclosed from using that offense in another prosecu-
tion to prove the continuing violation of § 848. Cf. Jeffers, 
supra, at 154. As the Court noted in another context, “the 
Double Jeopardy Clause, which guards against Government 
oppression, does not relieve a defendant from the conse-
quences of his voluntary choice.” United States v. Scott, 
supra, at 99.

The Court’s holding does not leave the defendant unduly 
exposed to oppressive tactics by the Government. Any ac-
quittal on a predicate offense would of course bar the Govern-
ment from later attempting to relitigate issues in a prosecu-
tion under §848. Ashe v. Swenson, 397 U. S. 436 (1970).
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This fact will prevent the Government from “treat[ing] the 
first trial as no more than a dry run for the second prosecu-
tion,” id., at 447. Moreover, I note that we do not decide in 
this case whether a defendant would have a valid double jeop-
ardy claim if the Government failed in a later prosecution to 
allege and to present evidence of a continuing violation of 
§ 848 after an earlier conviction for a predicate offense. Cer-
tainly the defendant’s interest in finality would be more com-
pelling where there is no indication of continuing wrongdoing 
after the first prosecution.

For the reasons stated, I agree that under the circum-
stances of this case the Double Jeopardy Clause does not bar 
Garrett’s prosecution under § 848. Because I also agree that 
Congress intended to authorize separate punishment for the 
underlying predicate offenses and the violation of § 848,1 join 
the opinion of the Court.

Justic e Steve ns , with whom Justic e Bren na n  and 
Justi ce  Mars hall  join, dissenting.

While I agree with the Court that petitioner’s conviction 
for importing 12,000 pounds of marihuana into Neah Bay, 
Washington, on August 26, 1980, does not bar his prosecution 
for a continuing criminal enterprise that began in December 
1976, and continued into October 1979, I do not agree with 
the Court’s analysis of the double jeopardy implications of the 
first conviction or with its decision to affirm the judgment of 
the Court of Appeals. In my opinion, the separate indict-
ment, conviction, and sentencing for the Neah Bay trans-
action make it constitutionally impermissible to use that 
transaction as one of the predicate offenses needed to estab-
lish a continuing criminal enterprise in a subsequent prosecu-
tion under 21 U. S. C. § 848.

In order to explain my position, I shall first emphasize the 
difference between the Washington and the Florida proceed-
ings and the limited extent of their overlap, then identify the 
relevant constraint that is imposed by the Double Jeopardy 
Clause, and finally note the flaw in the Court’s analysis.
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I
The Washington and Florida indictments were returned 

within three months of each other; they focus on two sets of 
transactions that occurred in almost mutually exclusive time 
periods. The fact that the later Florida indictment deals 
with the earlier series of events is a source of some confusion 
that, I believe, can be put to one side if we begin by describ-
ing the Florida indictment—the one that gave rise to the case 
we are now reviewing.

The Florida Indictment
On July 16, 1981, a grand jury in the Northern District of 

Florida returned an 11-count indictment against petitioner 
and five other defendants.1 Petitioner was named as a 
defendant in seven counts, four of which refer to the use of 
a telephone on a specific date in 1978 or 1979. The three 
counts relevant to the present issue charged petitioner with 
conspiracy to import marihuana (Counts I and II) and with 
conducting a continuing criminal enterprise (Count XI) in 
violation of 21 U. S. C. §848.1 2

The contours of the prosecution’s case are suggested by 
the 34 overt acts alleged in Count I as having been performed 
by the six defendants and five named co-conspirators.3 Each 
of the first 33 overt acts was alleged to have occurred in the 
period between December 1976 and August 1979; the 34th 
occurred on October 25, 1979. The three principal trans-
actions involved (1) the unloading of about 30,000 pounds 
of marihuana from the vessel Buck Lee at Fourchan Land-

1 The six defendants were Jonathan Garrett, Robert Hoskins, Christo-
pher Garrett, Donald McMichaels, Caesar Garcia, Sr., a/k/a Papasan, and 
Norman Vick. App. 56.

2Id., at 55-65. Count I alleged violations of 21 U. S. C. §§ 952, 960 and 
963; Count II alleged violations of 21 U. S. C. §§841 and 846.

3 The five named co-conspirators were Jack Nichols, Thomas Ruth, Rob-
ert Gorman, Doug Hoskins, and Joe Knowles. App. 58-62.
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ing, Louisiana, in December 1976; (2) the arrival of the vessel 
Mr. Frank with a multiton load of marihuana at a boatyard 
near Crown Point, Louisiana, in June 1977; and (3) the voy-
age of the vessel Morning Star from Mobile, Alabama, to 
Santa Marta, Colombia, to pick up 28,145 pounds of mari-
huana in June 1979.4 * Notably, although each of the three 
principal transactions would obviously have supported a 
substantive charge of importation in violation of 21 U. S. C. 
§ 812 and § 952, no such charge was made against petitioner. 
Instead, Count XI charged that he had engaged in a continu-
ing criminal enterprise (CCE) in violation of 21 U. S. C. § 848 
“from in or about the month of January, 1976, and continuing 
thereafter up to and including the date of the filing of this 
indictment.”6

The Washington Indictment
On March 17, 1981, a grand jury in the Western District 

of Washington returned a four-count indictment against 
petitioner and three other defendants.6 None of these 
codefendants was named as a defendant in the Florida in-
dictment.7 Count I alleged a conspiracy beginning in or 
about September 1979 and continuing through August 26, 
1980, to import 12,000 pounds of marihuana. The 15 alleged 
overt acts all occurred between September 1979 and October 
1980, and all related to the unloading of 12,000 pounds of 
marihuana from a “mother ship” to fishing vessels in Neah 
Bay, Washington.8 In addition to the conspiracy count, the 

4 Id., at 58-61.
6Id., at 64.
6 The three other defendants were Robert Gorman, Don DePoe and 

Michael Johnson a/k/a Michael Minikin. Id., at 3.
’Robert Gorman, who is referred to in the briefs as a “cooperating 

defendant,” was however named as a co-conspirator in the Florida indict-
ment. Id., at 59. Moreover, Joseph Knowles, who apparently was an 
informer, was named as a co-conspirator in both cases. Id., at 4, 59.

6Id., at 3-5.
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indictment also contained three substantive counts, but it did 
not make a CCE charge.9

There is some overlap between the Florida and the Wash-
ington indictments. The 34th overt act alleged in the Flor-
ida indictment was a meeting in Bellevue, Washington, on 
October 25, 1979, to discuss plans to import a shipload of 
marihuana.10 11 The first three overt acts in the Washington 
indictment refer to activities in Bellevue, Washington, in 
September and October 1979, which apparently related to the 
Neah Bay landing in August of the following year.11 More-
over, the final allegation in Count XI of the Florida indict-
ment refers to the yacht Sun Chaser III, which apparently 
was the “mother ship” in the Neah Bay incident.12

Thus, the two indictments appear to identify a series of 
four major importations in four different vessels over a 4- 
year period. The first three, together with the initial plan-
ning of the fourth, are plainly adequate to constitute a CCE. 
The question in the case, therefore, is whether the conviction 
on the fourth transaction, at Neah Bay—which occurred be-
fore the Florida case went to trial—makes it impermissible to 
use that transaction as a predicate offense to establish the 
CCE violation in the later prosecution.

II
Proper analysis of the double jeopardy implications of peti-

tioner’s conviction for importing marihuana into Neah Bay, 
Washington, in August 1980 requires consideration not only 
of the general rule prohibiting successive prosecutions for 
greater and lesser offenses but also of an exception that may 
apply when the lesser offense is first prosecuted. The gen-
eral rule is easily stated. The “Double Jeopardy Clause 
prohibits a State or the Federal Government from trying a 

9 Id., at 6-7.
10Id., at 62.
11 Id., at 4.
12Id., at 65.
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defendant for a greater offense after it has convicted him of 
a lesser included offense.”13 This rule applies to “complex 
statutory crimes.”14 The CCE offense proscribed by § 848 is 
clearly such a crime.

In Brown n . Ohio, 432 U. S. 161 (1977), after making a 
full statement of the general rule,15 we noted the exception 
that may preserve the government’s right to prosecute for a 
greater offense after a prosecution for a lesser offense. We 
stated:

“An exception may exist where the State is unable to 
proceed on the more serious charge at the outset because 
the additional facts necessary to sustain that charge have 

13 Jeffers v. United States, 432 U. S. 137, 150 (1977) (opinion of Bla ck - 
mu n , J.).

14Id., at 151.
15 The Court wrote:

“The greater offense is therefore by definition the ‘same’ for purposes of 
double jeopardy as any lesser offense included in it.

“This conclusion merely restates what has been this Court’s understand-
ing of the Double Jeopardy Clause at least since In re Nielsen was decided 
in 1889. In that case the Court endorsed the rule that
‘where ... a person has been tried and convicted for a crime which has 
various incidents included in it, he cannot be a second time tried for one of 
those incidents without being twice put in jeopardy for the same offense.’ 
131 U. S., at 188.
“Although in this formulation the conviction of the greater precedes the 
conviction of the lesser, the opinion makes it clear that the sequence is im-
material. Thus, the Court treated the formulation as just one application 
of the rule that two offenses are the same unless each requires proof that 
the other does not. Id., at 188, 190, citing Morey v. Commonwealth, [108 
Mass.], at 434. And as another application of the same rule, the Court 
cited, 131 U. S., at 190, with approval the decision of State v. Cooper, 13 
N. J. L. 361 (1833), where the New Jersey Supreme Court held that a con-
viction for arson barred a subsequent felony-murder indictment based on 
the death of a man killed in the fire. Cf. Waller v. Florida, 397 U. S. 387, 
390 (1970). Whatever the sequence may be, the Fifth Amendment forbids 
successive prosecution and cumulative punishment for a greater and lesser 
included offense.” 432 U. S., at 168-169 (footnote omitted).
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not occurred or have not been discovered despite the 
exercise of due diligence. See Diaz v. United States, 
223 U. S. 442, 448-449 (1912); Ashe v. Swenson, [397 
U. S.], at 453 n. 7 (Brenn an , J., concurring).”16

The fact that the general rule and the exception may be 
easily stated does not mean that either may be easily applied 
to this case. The problem may, however, be clarified by a 
somewhat oversimplified statement of the elements of the 
CCE offense. It, of course, requires that the defendant be a 
manager, organizer, or supervisor of the enterprise, that he 
act in concert with at least five other persons, and that he 
obtain substantial income from it.17 The most important 
requirement for present purposes, however, is that he must 
commit a felony as “a part of a continuing series of violations 
of this subchapter . . . .”18 I assume that the words “con-
tinuing series” contemplate at least three successive felony 
violations, but of course the series could involve more.19

Thus, if we view the entire course of petitioner’s conduct as 
alleged in both indictments, it would appear that the Govern-
ment could have alleged that all four importations constituted 
proof of a single CCE. Moreover, even though the prosecu-
tor was clearly aware of the fourth importation when the 
Florida indictment was returned, I see no reason why he 
could not properly establish a CCE violation based on only 
the first three importations.20 As written, the Florida indict- 

16Id., at 169, n. 7.
17 Jeffers v. United States, 432 U. S., at 141-142.
18 See ante, at 780, n. 1.
19 Several Courts of Appeals have held that a “continuing series” consists 

of three or more violations. See, e. g., United States v. Sterling, 742 F. 
2d 521, 526 (CA9 1984); United States v. Sinito, 123 F. 2d 1250, 1261 (CA6 
1983), cert, denied, 469 U. S. 817 (1984); United States v. Chagra, 653 
F. 2d 26, 27-28 (CAI 1981), cert, denied, 455 U. S. 907 (1982).

20 In fact, the United States plainly concedes as much:
“Petitioner does not dispute that the CCE prosecution could be maintained 
if predicated on a series of Title 21 violations for which he had not pre-
viously been prosecuted, and the proof at trial showed many such viola-
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ment did not raise any double jeopardy problem because it 
did not rely on the Neah Bay importation and, indeed, did 
not separately charge any of the three earlier importations 
as substantive violations. Evidence of those felonies was 
offered to establish the greater CCE offense rather than 
separate, lesser offenses.

A double jeopardy issue was, however, created because 
the Government did not limit its proof to the three earlier im-
portations. Instead, it offered extensive and dramatic evi-
dence concerning the Neah Bay importation. Moreover, the 
jury was expressly instructed that the evidence concerning 
the Sun Chaser III “can only be considered by you in your 
deliberations concerning Count 11 of the indictment, which is 
the so called continuing criminal enterprise count, that’s the 
allegation that Jonathan Garrett was engaged in, a continu-
ing criminal enterprise.”* 21

It therefore seems clear to me that even though the indict-
ment properly alleged a CCE violation predicated only on the 
three earlier importations, as the case was actually tried, and 
as the jury was instructed, it is highly likely that the CCE 
conviction rested on the Neah Bay evidence and not merely 
on the earlier transactions. The error, in my opinion, does 
not bar a retrial on the CCE count. But I think that it is 
perfectly clear that the CCE conviction cannot stand because 

tions. The Washington offense was therefore by no means indispensable 
to establishment of the CCE offense . . . Brief for United States 5 
(emphasis added).
Moreover, the United States later states that “the substantive Washington 
offense was not an essential part of the government’s proof on the CCE 
count” and that “in this case the Washington offense is not a necessary 
predicate for the CCE violation.” Id., at 10, n. 3. I also note that the 
fact that the Government might have proved a CCE by relying on felonies 
A, B, C, and D, or perhaps B, C, and D, would not prevent it from relying 
just on A, B, and C.

219 Record 18-19. Petitioner pleaded guilty to importation of marihuana 
in Washington; the District Court in Florida specifically instructed the jury 
that “[i]mportation of marijuana into the United States is another Title 21 
offense you may consider.” 14 Record 19.
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the instructions on the CCE count did not inform the jury 
that the Neah Bay incident could not constitute a predicate 
felony to the CCE charge.22

It is also clear that the exception identified in Brown 
n . Ohio, 432 U. S. 161 (1977), is not applicable to this case. 
All of the facts necessary to sustain the CCE charge in the 
Florida indictment occurred before the Washington indict-
ment was returned. Moreover, the Government has not 
claimed that the evidence necessary to sustain the CCE 
charge in the Florida indictment was not discovered until 
after the Washington conviction.23 Indeed, if one compares 
the indictments, and if one assumes that the Government was 
prepared to prove what it alleged in the Florida indictment, 
the Neah Bay evidence was not needed in order to sustain the 

22 There is no need to reach the question whether the Neah Bay evidence 
may have been admissible for a limited purpose because no instructions 
regarding a limited use were given.

23 This is plainly indicated by the Government at a bail hearing in Wash-
ington, where the prosecutor stated the following:
“Your Honor, the investigation by the grand jury in this district and the 
investigation which is being coordinated from the Narcotics Section in 
Washington, D. C., indicates that between 1977 and 1980 Mr. Garrett was 
involved in about four or five mother boat operations. The Department 
of Justice had originally authorized this district to present a continuing 
criminal enterprise count to the grand jury.

“I can represent as an officer of the court that I think there was probable 
cause to believe he had been responsible for a continuing criminal enter-
prise and the grand jury would have returned an indictment” Tr. CR81- 
62M, pp. 6-7 (Apr. 8, 1981) (emphasis added).

The Government now agrees that it “does appear that all of the elements 
required for a CCE charge had occurred at the time of petitioner’s prosecu-
tion in Washington.” Brief for United States 44. However, it “advises” 
us, contrarily, that “the CCE investigation had not yet been completed and 
the case had not yet been presented to the grand jury.” Ibid. More dis-
turbing, the Government offers the outside-the-record, unsworn submis-
sion that the Justice Department “had not authorized a CCE charge in 
Washington” and that “the Assistant United States Attorney now acknowl-
edges that such authority was never granted and that his statement to the 
contrary was in error.” Id., at 44, n. 36.
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CCE charge.24 The record discloses no basis for applying the 
exception identified in Brown to this case.

Ill
The Court’s reasons for not applying the general rule to 

this case are somewhat unclear. It seems to place its entire 
reliance on the fact that the CCE charge alleges that the 
enterprise continued to the date of the Florida indictment on 
July 16, 1981, together with the fact that when petitioner was 
arrested a week later, he made some damaging admissions.25 
Neither of these considerations has any constitutional signifi-
cance that I can discern. Further, although I did not sub-
scribe to the analysis in the plurality opinion in Jeffers v. 
United States, 432 U. S. 137 (1977), I had thought every 
Member of the Court endorsed this proposition: “What lies at 
the heart of the Double Jeopardy Clause is the prohibition 
against multiple prosecutions for the ‘the same offense.’ See 
United States v. Wilson, 420 U. S. 332, 343 (1975).”26 In my 
opinion it is far more important to vindicate that constitu-
tional principle than to create a new doctrine in order to avoid 
the risk that a retrial may result in freeing this petitioner 
after only 19 years of imprisonment.27

I respectfully dissent.

24 See n. 20, supra.
25 See ante, at 791-792.
26 432 U. S., at 150.
27 As the Court points out, ante, at 775, 777, the petitioner’s 40-year 

sentence on the CCE count was concurrent to the consecutive sentences of 
5 years for the Washington conviction and 14 years for the three Florida 
convictions.
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CITY OF OKLAHOMA CITY v. TUTTLE, indi vidu ally , 
AND AS ADMINISTRATRIX OF THE ESTATE OF TUTTLE

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE TENTH CIRCUIT

No. 83-1919. Argued January 8, 1985—Decided June 3, 1985

An officer on petitioner city’s police force shot and killed respondent’s hus-
band outside a bar in which a robbery had been reported in progress. 
Respondent brought suit in Federal District Court under 42 U. S. C. 
§ 1983 against the officer and petitioner, alleging that their actions had 
deprived her husband of certain constitutional rights. With respect to 
the liability of petitioner city, the trial judge informed the jury that peti-
tioner could be held liable only if a municipal “policy” had caused the 
deprivation, and further instructed the jury that it could “infer,” from “a 
single, unusually excessive use of force . . . that it was attributable to 
inadequate training or supervision amounting to ‘deliberate indifference’ 
or ‘gross negligence’ on the part of the officials in charge.” The jury 
returned a verdict in favor of the officer but against petitioner, and 
awarded respondent damages. Rejecting petitioner’s claim that the 
jury instruction was improper, the Court of Appeals held that proof of a 
single incident of unconstitutional activity by a police officer could suffice 
to establish municipal liability.

Held: The judgment is reversed.
728 F. 2d 456, reversed.

Just ic e  Reh nq ui st  delivered the opinion of the Court with respect 
to Part II, concluding that where the question was not raised until she 
mentioned it in her brief on the merits in this Court and later at oral ar-
gument, it was too late for respondent to argue that the jury instruction 
issue was not properly preserved because petitioner failed to object at 
trial to the instruction in question with sufficient specificity to satisfy 
Federal Rule of Civil Procedure 51. Nonjurisdictional defects of this 
sort should be brought to the Court’s attention no later than in respond-
ent’s brief in opposition; if not, it is within the Court’s discretion to deem 
the defect waived. Pp. 815-816.

Just ic e  Reh nq ui st , joined by The  Chi ef  Just ic e , Jus ti ce  Whi te , 
and Justi ce  O’Con no r , delivered an opinion with respect to Part III, 
concluding that the instruction at issue improperly instructed the jury 
concerning the standard for imposing liability on municipalities under 
§ 1983. The inference in the instruction was unwarranted in its assump-
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tion that the act at issue arose from inadequate training and in its further 
assumption concerning the state of mind of the municipal policymakers. 
More importantly, the inference allowed a § 1983 plaintiff to establish 
municipal liability without submitting proof of a single action taken by 
a municipal policymaker. The requirement of Monell v. New York 
City Dept, of Social Services, 436 U. S. 658, that municipal liability 
under § 1983 can only be imposed for injuries inflicted pursuant to gov-
ernment “policy or custom,” makes it clear that, at the least, that re-
quirement was intended to prevent the imposition of municipal liability 
under circumstances where no wrong could be ascribed to municipal 
decisionmakers. The fact that in this case respondent introduced inde-
pendent evidence of inadequate training makes no difference, because 
the instruction allowed the jury to impose liability even if it did not 
believe respondent’s expert witness’ testimony that the police officer’s 
training was inadequate. There must at the very least be an affirmative 
link between the municipality’s policy and the particular constitutional 
violation alleged. Here, the jury instruction allowed the jury to infer a 
thoroughly nebulous “policy” of “inadequate training” on petitioner’s 
part from the single incident in question, and at the same time sanc-
tioned the inference that the “policy” was the cause of the incident. 
Pp. 816-824.

Justi ce  Bre nn an , joined by Justi ce  Mar sha ll  and Jus ti ce  
Bla ck mun , concluded that to infer the existence of a city policy from the 
misconduct of a single, low-level officer, as the jury instruction here al-
lowed, and then to hold the city liable on the basis of that policy, would 
amount to permitting precisely the theory of strict respondeat superior 
liability rejected in Monell v. New York City Dept, of Social Services, 
supra. There may be many ways of proving the existence of a municipal 
policy or custom that can cause a deprivation of a constitutional right, 
but the scope of § 1983 liability does not permit such liability to be im-
posed merely on evidence of the wrongful actions of a single city em-
ployee not authorized to make city policy. Pp. 827-833.

Reh nq ui st , J., announced the judgment of the Court and delivered the 
opinion of the Court with respect to Part II, in which Bur ge r , C. J., and 
Bre nn an , Whi te , Marsh all , Bla ck mun , and O’Con no r , JJ., joined, 
and an opinion with respect to Part III, in which Bur ger , C. J., and 
Whi te  and O’Con no r , JJ., joined. Bre nna n , J., filed an opinion concur-
ring in part and concurring in the judgment, in which Mar sha ll  and 
Bla ck mun , JJ., joined, post, p. 824. Stev en s , J., filed a dissenting 
opinion, post, p. 834. Pow el l , J., took no part in the decision of the 
case.
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Burck Bailey argued the cause and filed a brief for 
petitioner.

Carl Hughes argued the cause for respondent. With him 
on the brief were J. LeVonne Chambers and Eric 
Schnapper. *

Justic e Rehn qu ist  announced the judgment of the 
Court, and delivered the opinion of the Court with respect to 
Part II, and an opinion with respect to Part III, in which The  
Chief  Justi ce , Justi ce  White , and Justic e O’Connor  
joined.

In Monell v. New York City Dept, of Social Services, 436 
U. S. 658 (1978), this Court held that municipalities are “per-
sons” subject to damages liability under § 1 of the Ku Klux 
Act of 1871, 42 U. S. C. §1983, for violations of that Act 
visited by municipal officials. The Court noted, however, 
that municipal liability could not be premised on the mere 
fact that the municipality employed the offending official. 
Instead, we held that municipal liability could only be im-
posed for injuries inflicted pursuant to government “policy or 
custom.” Id., at 694. We noted at that time that we had 
“no occasion to address . . . the full contours of municipal im-
munity under § 1983 .. . ,” id., at 695, and expressly left such 
development “to another day.” Today we take a small but 
necessary step toward defining those contours.

I
On October 4, 1980, Officer Julian Rotramel, a member of 

the Oklahoma City police force, shot and killed Albert Tuttle 
outside the We’ll Do Club, a bar in Oklahoma City. Officer 
Rotramel, who had been on the force for 10 months, had 

*Michael C. Turpen, Attorney General, and David W. Lee, Assistant 
Attorney General, filed a brief for the State of Oklahoma as amicus curiae 
urging reversal.

Burt Neubome and Charles S. Sims filed a brief for the American Civil 
Liberties Union et al. as amici curiae urging affirmance.
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responded to an all points bulletin indicating that there was a 
robbery in progress at the Club. The bulletin, in turn, was 
the product of an anonymous telephone call. The caller had 
reported the robbery in progress, and had described the 
robber and reported that the robber had a gun. The parties 
stipulated at trial that Tuttle had placed the call.

Rotramel was the first officer to reach the bar, and the 
testimony concerning what happened thereafter is sharply 
conflicting. Rotramel’s version was that when he entered 
the bar Tuttle walked toward him, and Rotramel grabbed 
Tuttle’s arm and requested that he stay within the bar. 
Tuttle matched the description contained in the bulletin. 
Rotramel proceeded to question the barmaid concerning the 
reported robbery, but while doing so he once again had to 
restrain Tuttle from leaving, this time by grabbing Tuttle’s 
arm and holding it. The barmaid testified that she told 
Rotramel that no robbery had occurred. Rotramel testified 
that while he was questioning the barmaid Tuttle kept bend-
ing towards his boots, and attempting to squirm from the 
officer’s grip. Tuttle finally broke away from Rotramel, 
and, ignoring the officer’s commands to “halt,” went outside. 
When Rotramel cleared the threshold to the outside door, he 
saw Tuttle crouched down on the sidewalk, with his hands in 
or near his boot. Rotramel again ordered Tuttle to halt, but 
when Tuttle started to come out of his crouch Rotramel dis-
charged his weapon. Rotramel testified at trial that he 
believed Tuttle had removed a gun from his boot, and that his 
life was in danger. Tuttle died from the gunshot wound. 
When his boot was removed at the hospital prior to surgery, 
a toy pistol fell out.

Respondent Rose Marie Tuttle is Albert Tuttle’s widow, 
and the administratrix of his estate. She brought suit under 
§ 1983 in the United States District Court, Western District 
of Oklahoma, against Rotramel and the city, alleging that 
their actions had deprived Tuttle of certain of his constitu-
tional rights. At trial respondent introduced evidence con-
cerning the facts surrounding the incident, and also adduced 
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testimony from an expert in police training practices. The 
expert testified that, based upon Rotramel’s conduct during 
the incident in question and the expert’s review of the Okla-
homa City police training curriculum, it was his opinion that 
Rotramel’s training was grossly inadequate. Respondent 
introduced no evidence that Rotramel or any other member 
of the Oklahoma City police force had been involved in a 
similar incident.

The case was presented to the jury on the theory that 
Rotramel’s act had deprived Tuttle of life without due proc-
ess of law, or that he had violated Tuttle’s rights by using 
“excessive force in his apprehension.” App. 38. With 
respect to respondent’s suit against Rotramel individually, 
the jury was charged that Rotramel was entitled to qualified 
immunity to the extent that he had acted in good faith and 
with a reasonable belief that his actions were lawful.1 Re-
spondent also sought to hold the city liable under Monell, 
presumably on the theory that a municipal “custom or policy” 
had led to the constitutional violations. With respect to 
municipal liability the trial judge instructed the jury:

“If a police officer denies a person his constitutional 
rights, the city that employs that officer is not liable for 
such a denial of the right simply because of the employ-
ment relationship. . . . But there are circumstances 
under which a city is liable for a deprivation of a constitu-
tional right. Where the official policy of the city causes 
an employee of the city to deprive a person of such rights 
in the execution of that policy, the city may be liable.

“It is the plaintiff’s contention that such a policy 
existed and she relies upon allegations that the city is 

1 This case was tried some three weeks prior to our decision in Harlow v. 
Fitzgerald, 457 U. S. 800 (1982), which modified the standard for qualified 
executive immunity. An executive official is now entitled to immunity 
unless he violated “clearly established statutory or constitutional rights of 
which a reasonable person would have known.” Id., at 818.
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grossly negligent in training of police officers, in its fail-
ure to supervise police officers, and in its failure to re-
view and discipline its officers. The plaintiff has alleged 
that the failure of the city to adequately supervise, train, 
review, and discipline the police officers constitutes 
deliberate indifference to the constitutional rights of the 
decedent and acquiescence in the probability of serious 
police misconduct. . . .

“Absent more evidence of supervisory indifference, 
such as acquiescence in a prior matter of conduct, official 
policy such as to impose liability . . . under the federal 
Civil Rights Act cannot ordinarily be inferred from a sin-
gle incident of illegality such as a first excessive use of 
force to stop a suspect; but a single, unusually excessive 
use of force may be sufficiently out of the ordinary to 
warrant an inference that it was attributable to inade-
quate training or supervision amounting to ‘deliberate 
indifference’ or ‘gross negligence’ on the part of the offi-
cials in charge. The city cannot be held liable for simple 
negligence. Furthermore, the plaintiff must show a 
causal link between the police misconduct and the adop-
tion of a policy or plan by the defendant municipality.” 
Id., at 42-44. (Emphasis supplied.)

The jury returned a verdict in favor of Rotramel but 
against the city, and awarded respondent $1,500,000 in dam-
ages. The city appealed to the Court of Appeals for the 
Tenth Circuit, arguing, inter alia, that the trial court had 
improperly instructed the jury on the standard for municipal 
liability. In particular, petitioner claimed it was error to 
instruct the jury that a municipality could be held liable for a 
“policy” of “inadequate training” based merely upon evidence 
of a single incident of unconstitutional activity. The Court of 
Appeals rejected petitioner’s claims. 728 F. 2d 456 (1984).

Viewing the instructions “as a whole,” that court first 
determined that the trial court properly had instructed the 
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jury that proof of “gross negligence” was required to hold the 
city liable for inadequate training. The court then addressed 
petitioner’s contention that the trial court nevertheless had 
erred in instructing the jury that petitioner could be held 
liable based on proof of a single unconstitutional act. It dis-
tinguished cases indicating that proof of more than a single 
incident is required, and decided that where, as here, the act 
“was so plainly and grossly negligent that it spoke out very 
positively on the issue of lack of training . . . ,” the “single 
incident rule is not to be considered as an absolute . . . .” 
Id., at 461. The instruction at issue was therefore “proper.” 
Id., at 459. The court also referred to “independent evi-
dence” of inadequate training, and concluded that the “action, 
coupled with the clearly inadequate training,” was sufficient 
to justify municipal liability. Id., at 461. We granted 
certiorari because the Court of Appeals’ holding that proof 
of a single incident of unconstitutional activity by a police 
officer could suffice to establish municipal liability seemed to 
conflict with the decisions of other Courts of Appeals. 469 
U. S. 814 (1984). See, e. g., Languirand v. Hayden, 717 
F. 2d 220, 228-230 (CA5 1983); Wellington v. Daniels, 717 
F. 2d 932, 936-937 (CA4 1983). But cf. Owens v. Haas, 601 
F. 2d 1242, 1246-1247 (CA2 1979).2 We reverse.

2 The actual “question presented” in the petition for certiorari is:
“Whether a single isolated incident of the use of excessive force by a 

police officer establishes an official policy or practice of a municipality suffi-
cient to render the municipality liable for damages under 42 U. S. C. 
§ 1983.” Pet. for Cert. i.

Although much of the petition for certiorari was directed to pointing out 
the general uncertainties concerning municipal liability for “inadequate 
training” of its police force, and although respondent’s brief in opposition 
said nothing to dispel the notion that this general question was presented, 
we confine our holding to the above question. In reaching our conclusion, 
however, we find it necessary to discuss the many unanswered questions 
concerning municipal liability that we must assume have an answer in 
order to properly address this question.
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II
Before proceeding to the merits, we must address respond-

ent’s procedural argument that petitioner failed to object at 
trial to the “single incident” instruction with sufficient speci-
ficity to satisfy Federal Rule of Civil Procedure 51, and that 
therefore the question is not preserved for our review. We 
disagree. Respondent first referred to the requirements of 
Rule 51 in one sentence of her brief on the merits in this 
Court, at which time respondent did not even suggest that 
the “single incident” question was not preserved. The issue 
was raised again at oral argument, and respondent has filed a 
supplemental postargument brief on the question. But re-
spondent’s present protests cannot obscure her prior failures. 
In the Court of Appeals petitioner argued that proof of a 
single incident of the use of unreasonable force was insuffi-
cient to justify municipal liability, and specifically referred 
to the trial court’s single-incident instruction highlighted 
above. The claim was rejected on the merits, and the Court 
of Appeals’ opinion does not even mention the requirements 
of Rule 51, so it seems clear that respondent did not refer to 
the Rule below. The petition for certiorari again centered 
on the single-incident issue, but respondent’s brief in opposi-
tion did not hint that the “questions presented” might not 
be properly preserved. Respondent’s attempt to avoid the 
question now comes far too late.

We do not mean to give short shrift to the provisions of 
Rule 51. Indeed, respondent’s argument might have pre-
vailed had it been made to the Court of Appeals.3 But we do 
not think that judicial economy is served by invoking the 

3 Federal Rule of Civil Procedure 51 requires counsel objecting to a jury 
instruction to “stat[e] distinctly the matter to which he objects and the 
grounds of his objection.” Apparently, the only objection to the single-
incident instruction contained in the record consists of the statement: “we 
make a second objection, your honor, particularly to the one, the Oklahoma 
City language, the language in the light of the City of Oklahoma City, 
which is single occurrence language.” Tr. 693
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Rule at this point, after we have granted certiorari and the 
case has received plenary consideration on the merits. Our 
decision to grant certiorari represents a commitment of 
scarce judicial resources with a view to deciding the merits 
of one or more of the questions presented in the petition. 
Nonjurisdictional defects of this sort should be brought to our 
attention no later than in respondent’s brief in opposition to 
the petition for certiorari; if not, we consider it within our 
discretion to deem the defect waived. Here we granted cer-
tiorari to review an issue squarely presented to and decided 
by the Court of Appeals, and we will proceed to decide it. 
Cf. On Lee v. United States, 343 U. S. 747, 749-750, n. 3 
(1952).

Ill
Respondent’s lawsuit is brought pursuant to 42 U. S. C. 

§1983. Although this Court has decided a host of cases 
under this statute in recent years, it can never hurt to em-
bark on statutory construction with the Act’s precise lan-
guage in mind. The statute states:

“Every person who, under color of any statute, ordi-
nance, regulation, custom, or usage, of any State . . . , 
subjects, or causes to be subjected, any citizen of the 
United States or other person within the jurisdiction 
thereof to the deprivation of any rights, privileges, or 
immunities secured by the Constitution and laws, shall 
be liable to the party injured in an action at law, suit in 
equity, or other proper proceeding for redress. ...”

By its terms, of course, the statute creates no substantive 
rights; it merely provides remedies for deprivations of rights 
established elsewhere. See Baker v. McCollan, 443 U. S. 
137, 140, 144, n. 3 (1979). Here respondent’s claim is that 
her husband was deprived of his life “without due process of 
law,” in violation of the Fourteenth Amendment, or that he 
was deprived of his right to be free from the use of “excessive 
force in his apprehension”—presumably a right secured by 



OKLAHOMA CITY v. TUTTLE 817

808 Opinion of Reh nq ui st , J.

the Fourth and Fourteenth Amendments.4 Having estab-
lished a deprivation of a constitutional right, however, 
respondent still must establish that the city was the “person” 
who “cause[d] [Tuttle] to be subjected” to the deprivation. 
Monell teaches that the city may only be held accountable 
if the deprivation was the result of municipal “custom or 
policy.”

In Monell, the plaintiffs challenged the defendant’s policy 
of compelling pregnant employees to take unpaid sick leave 
before such leave was necessary for medical reasons, on the 
ground that the policy violated the Due Process or Equal 
Protection Clauses of the Fourteenth Amendment. Since 
the defendant was a municipal entity, this Court first ad-
dressed whether such an entity was a suable “person” as that 
term is used in § 1983. The Court’s analysis focused on 
§ 1983’s legislative history, and in particular on the debate 
surrounding the proposed “Sherman amendment” to the 1871 
Ku Klux Act, from which § 1983 is derived. The Sherman 
amendment would have held municipalities responsible for 
damage to person or property caused by private persons 
“riotously and tumultuously assembled.” Cong. Globe, 42d 
Cong., 1st Sess., 749 (1871). Congress’ refusal to adopt this 

4 The trial court correctly charged the jury that a federal right—here a 
constitutional right—had to be violated to establish liability under § 1983. 
Petitioner did not object to the trial court’s description of the rights at 
issue, and we do not pass on whether the jury was correctly charged on 
this aspect of the case. The facts of this case are, of course, very similar to 
the facts of Tennessee v. Gamer, ante, p. 1, in which we recently held that 
“[w]here the officer has probable cause to believe that the suspect poses a 
threat of serious physical harm, either to the officer or to others, it is not 
constitutionally unreasonable to prevent escape by using deadly force.” 
Ante, at 11. Here the jury’s verdict in favor of Rotramel must have been 
based upon a finding that he acted in “good faith and with a reasonable be-
lief in the legality of his actions.” We note that this Court has never held 
that every instance of use of “unreasonable force” in effecting an arrest 
constitutes a violation of the Fourth Amendment; nor has this Court held 
under circumstances such as these that there has been a deprivation of life 
“without due process of law.”
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amendment, and the reasons given, were the basis for this 
Court’s holding in Monroe n . Pape, 365 U. S. 167, 187-192 
(1961), that municipalities were not suable “persons” under 
§ 1983; a more extensive analysis of the Act’s legislative his-
tory led this Court in Monell to overrule that part of Monroe. 
The principal objections to the Sherman amendment voiced 
in the 42d Congress were that the section appeared to impose 
a federal obligation to keep the peace—a requirement the 
Congressmen thought was of doubtful constitutionality, but 
which in any event seemed to place the municipalities in the 
position of insurers for harms suffered within their borders. 
The Monell Court found that these concerns, although fatal 
to the Sherman amendment, were nevertheless consistent 
with holding a municipality liable “for its own violations of 
the Fourteenth Amendment.” Monell, 436 U. S., at 683 
(emphasis supplied).

Having determined that municipalities were suable “per-
sons,” the Monell Court went on to discuss the circumstances 
under which municipal liability could be imposed. The 
Court’s holding that a city could not be held liable under 
§ 1983 based upon theories akin to respondeat superior was 
based in part upon the language of the statute, and in part 
upon the rejection of the proposed Sherman amendment men-
tioned above. The Court noted that § 1983 only imposes 
liability for deprivations “cause[d]” by a particular defendant, 
and that it was hard to find such causation where liability is 
imposed merely because of an employment relationship. It 
also considered Congress’ rejection of the Sherman amend-
ment to be telling evidence that municipal liability should 
not be imposed when the municipality was not itself at fault. 
Given this legislative history, the Monell Court held that 
only deprivations visited pursuant to municipal “custom” or 
“policy” could lead to municipal liability. This language 
tracks the language of the statute; it also provides a fault-
based analysis for imposing municipal liability.5

6 Although apparently agreeing with the result we reach in light of 
Monell, see post, at 842, Justi ce  Ste ve ns ’ dissent would have us overrule
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The Monell Court went on to hold that the sick-leave policy 
at issue was “unquestionably” “the moving force of the con-
stitutional violation found by the District Court,” and that it 
therefore had “no occasion to address . . . what the full con-

Mone Il’s limitation on municipal liability altogether. We see no reason 
here to depart from the important and established principle of stare deci-
sis. The question we address involves only statutory construction, so any 
error we may commit is subject to reversal by Congress. Cf. Burnet n . 
Coronado Oil & Gas Co., 285 U. S. 393, 406-407 (1932) (Brandeis, J., dis-
senting). In addition, the law in this area has taken enough 90-degree 
turns in recent years. Monell was decided only seven years ago. That 
decision, of course, overruled Monroe v. Pape's 17-year-old holding that 
municipalities were never subject to suit under § 1983. One reason why 
courts render decisions and written opinions is so that parties can order 
their conduct accordingly, and we may assume that decisions on issues such 
as this are appropriately considered by municipalities in ordering their 
financial affairs. The principle of stare decisis gives rise to and supports 
these legitimate expectations, and, where our decision is subject to correc-
tion by Congress, we do a great disservice when we subvert these concerns 
and maintain the law in a state of flux.

We note in addition that Justi ce  Ste ve ns ’ position, which is based sub-
stantially on his perception of the common law of municipal liability at the 
time § 1983 was enacted, is by no means representative of all the contempo-
rary authorities. Both the majority and dissenting opinions in Owen v. 
City of Independence, 445 U. S. 622 (1980), recognized that certain rather 
complicated municipal tort immunities existed at the time § 1983 was en-
acted, see id., at 644-650; id., at 676-679 (Powe ll , J., dissenting); we are 
therefore somewhat surprised to learn that the “common law” at the time 
applied the doctrine of respondeat superior “to municipal corporations, and 
to the wrongful acts of police officers.” Post, at 836-837. Even those 
cases known to allow municipal liability at the time hardly support the 
broad vicarious liability suggested by the dissent; the famous case of 
Thayer v. Boston, 36 Mass. 511, 516-517 (1837), for example, spoke in 
guarded language that seems in harmony with the limitations on municipal 
liability expressed in Monell. That court stated:
“As a general rule, the corporation is not responsible for the unauthorized 
and unlawful acts of its officers, though done colore officii; it must further 
appear, that they were expressly authorized to do the acts, by the city 
government, or that they were done bona fide in pursuance of a general 
authority to act for the city, on the subject to which they relate; or that, 
in either case, the act was adopted and ratified by the corporation.” 
36 Mass., at 316-317.
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tours of municipal liability may be.” Id., at 694-695. Sub-
sequent decisions of this Court have added little to the 
Monell Court’s formulation, beyond reaffirming that the mu-
nicipal policy must be “the moving force of the constitutional 
violation.” Polk County v. Dodson, 454 U. S. 312, 326 
(1981). Cases construing Monell in the Courts of Appeals, 
however, have served to highlight the full range of questions, 
and subtle factual distinctions, that arise in administering the 
“policy” or “custom” standard. See, e. g., Bennett v. City 
of Slidell, 728 F. 2d 762 (CA5 1984); Gilmere v. City of 
Atlanta, 737 F. 2d 894 (CA11 1984), reheard en banc, Jan-
uary 1985; Languirand, 717 F. 2d, at 220.

With the development of municipal liability under § 1983 in 
this somewhat sketchy state, we turn to examine the basis 
upon which respondent seeks to have liability imposed upon 
the city. Respondent did not claim in the District Court 
that Oklahoma City had a “custom” or “policy” of authorizing 
its police force to use excessive force in the apprehension of 
suspected criminals, and the jury was not instructed on that 
theory of municipal liability. Rather, respondent’s theory of 
liability was that the “policy” in question was the city’s policy 
of training and supervising police officers, and that this “pol-
icy” resulted in inadequate training, and the constitutional 
violations alleged. Respondent in her brief says:

“Respondent offered direct evidence that the shooting 
was caused by municipal policies. The officer who shot 
Tuttle testified that city training policies were inade-
quate and had led to Tuttle’s death. The official who 
was Chief of Police when Tuttle was shot insisted that 
the shooting was entirely consistent with city policy.” 
Brief for Respondent 13-14.

The District Court apparently accepted this theory of 
liability, though it charged the jury that the city’s “policy-
makers” could not merely have been “negligent” in establish-
ing training policies, but that they must have been guilty of 
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“gross negligence” or “deliberate indifference” to the “police 
misconduct” that they could thus engender.

Respondent then proceeds to argue that the question pre-
sented by petitioner—whether a single isolated incident of 
the use of excessive force by a police officer establishes an 
official custom or policy of a municipality—is in truth not 
presented by this record because there was more evidence of 
an official “policy” of “inadequate training” than might be 
inferred from the incident giving rise to Tuttle’s death. But 
unfortunately for respondent, the instruction given by the 
District Court allowed the jury to impose liability on the 
basis of such a single incident without the benefit of the addi-
tional evidence. The trial court stated that the jury could 
“infer,” from “a single, unusually excessive use of force . . . 
that it was attributable to inadequate training or supervision 
amounting to ‘deliberate indifference’ or ‘gross negligence’ on 
the part of the officials in charge.” App. 44.

We think this inference unwarranted; first, in its assump-
tion that the act at issue arose from inadequate training, and 
second, in its further assumption concerning the state of 
mind of the municipal policymakers. But more importantly, 
the inference allows a § 1983 plaintiff to establish municipal 
liability without submitting proof of a single action taken by 
a municipal policymaker. The foregoing discussion of the 
origins of Monell’s “policy or custom” requirement should 
make clear that, at the least, that requirement was intended 
to prevent the imposition of municipal liability under cir-
cumstances where no wrong could be ascribed to municipal 
decisionmakers. Presumably, here the jury could draw the 
stated inference even in the face of uncontradicted evidence 
that the municipality scrutinized each police applicant and 
met the highest training standards imaginable. To impose 
liability under those circumstances would be to impose it 
simply because the municipality hired one “bad apple.”

The fact that in this case respondent introduced independ-
ent evidence of inadequate training makes no difference, be-
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cause the instruction allowed the jury to impose liability even 
if it did not believe respondent’s expert at all. Nor can we 
read this charge “as a whole” to avoid the difficulty. There 
is nothing elsewhere in this charge that would detract from 
the jury’s perception that it could impose liability based 
solely on this single incident. Indeed, that was the intent of 
the charge, and that is what the Court of Appeals held in up-
holding it. The Court of Appeals’ references to “independ-
ent evidence” in portions of its opinion are thus irrelevant; 
the general verdict yields no opportunity for determining 
whether liability was premised on the independent evidence, 
or solely on the inference sanctioned by the instruction. 
Cf. Stromberg v. California, 283 U. S. 359, 367-368 (1931).

Respondent contends that Monell suggests the contrary 
result, because it “expressly provided that an official ‘deci-
sion’ would suffice to establish liability, although a single 
decision will often have only a single victim.” App. 14. But 
this very contention illustrates the wide difference between 
the municipal “policy” at issue in Monell and the “policy” 
alleged here. The “policy” of the New York City Depart-
ment of Social Services that was challenged in Monell was a 
policy that by its terms compelled pregnant employees to 
take mandatory leaves of absence before such leaves were re-
quired for medical reasons; this policy in and of itself violated 
the constitutional rights of pregnant employees by reason of 
our decision in Cleveland Board of Education v. LaFleur, 
414 U. S. 632 (1974). Obviously, it requires only one appli-
cation of a policy such as this to satisfy fully Monell’s require-
ment that a municipal corporation be held liable only for con-
stitutional violations resulting from the municipality’s official 
policy.

Here, however, the “policy” that respondent seeks to rely 
upon is far more nebulous, and a good deal further removed 
from the constitutional violation, than was the policy in 
Monell. To establish the constitutional violation in Monell 
no evidence was needed other than a statement of the policy
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by the municipal corporation, and its exercise; but the type of 
“policy” upon which respondent relies, and its causal relation 
to the alleged constitutional violation, are not susceptible to 
such easy proof. In the first place, the word “policy” gener-
ally implies a course of action consciously chosen from among 
various alternatives;6 it is therefore difficult in one sense 
even to accept the submission that someone pursues a “pol-
icy” of “inadequate training,” unless evidence be adduced 
which proves that the inadequacies resulted from conscious 
choice—that is, proof that the policymakers deliberately 
chose a training program which would prove inadequate. 
And in the second place, some limitation must be placed on 
establishing municipal liability through policies that are not 
themselves unconstitutional, or the test set out in Monell will 
become a dead letter. Obviously, if one retreats far enough 
from a constitutional violation some municipal “policy” can be 
identified behind almost any such harm inflicted by a munici-
pal official; for example, Rotramel would never have killed 
Tuttle if Oklahoma City did not have a “policy” of establish-
ing a police force. But Monell must be taken to require 
proof of a city policy different in kind from this latter example 
before a claim can be sent to a jury on the theory that a par-
ticular violation was “caused” by the municipal “policy.” At 
the very least there must be an affirmative link between the 
policy and the particular constitutional violation alleged.

Here the instructions allowed the jury to infer a thor-
oughly nebulous “policy” of “inadequate training” on the part 
of the municipal corporation from the single incident de-
scribed earlier in this opinion, and at the same time sanc-
tioned the inference that the “policy” was the cause of the 
incident. Such an approach provides a means for circum-
venting Monell’s limitations altogether. Proof of a single

6 One well-known dictionary, for example, defines “policy” as “a definite 
course or method of action selected from among alternatives and in light of 
given conditions to guide and determine present and future decisions.” 
Webster’s Ninth New Collegiate Dictionary 910 (1983).
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incident of unconstitutional activity is not sufficient to impose 
liability under Monell, unless proof of the incident includes 
proof that it was caused by an existing, unconstitutional 
municipal policy, which policy can be attributed to a munici-
pal policymaker. Otherwise the existence of the unconsti-
tutional policy, and its origin, must be separately proved. 
But where the policy relied upon is not itself unconstitu-
tional, considerably more proof than the single incident will 
be necessary in every case to establish both the requisite 
fault on the part of the municipality,7 and the causal connec-
tion between the “policy” and the constitutional deprivation.8 
Under the charge upheld by the Court of Appeals the jury 
could properly have imposed liability on the city based solely 
upon proof that it employed a nonpolicymaking officer who 
violated the Constitution. The decision of the Court of 
Appeals is accordingly

Reversed.

Justi ce  Powell  took no part in the decision of this case.

Justic e Brenn an , with whom Justi ce  Mars hall  and 
Just ice  Black mun  join, concurring in part and concurring 
in the judgment.

I agree that the “single incident” instruction, ante, at 813, 
is properly before us and therefore join Part II of Justi ce  

7 We express no opinion on whether a policy that itself is not unconstitu-
tional, such as the general “inadequate training” alleged here, can ever 
meet the “policy” requirement of Monell. In addition, even assuming that 
such a “policy” would suffice, it is open to question whether a policymaker’s 
“gross negligence” in establishing police training practices could establish 
a “policy” that constitutes a “moving force” behind subsequent unconsti-
tutional conduct, or whether a more conscious decision on the part of the 
policymaker would be required.

8 In this regard, we cannot condone the loose language in the charge 
leaving it to the jury to determine whether the alleged inadequate train-
ing would likely lead to “police misconduct.” The fact that a municipal 
“policy” might lead to “police misconduct” is hardly sufficient to satisfy 
MonelVs requirement that the particular policy be the “moving force” 
behind a constitutional violation. There must at least be an affirmative
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Rehnq uist ’s opinion. Although I concur in the judgment 
reached by the Court today, I am unable to join the balance 
of the plurality opinion.

Monell v. New York City Dept, of Social Services, 436 
U. S. 658 (1978), held that municipalities, like other state 
actors, are subject to liability under § 1983 when their poli-
cies “subjec[t], or caus[e] to be subjected, any citizen of the 
United States ... to the deprivation of any rights, privi-
leges, or immunities secured by the Constitution . . . .” 42 
U. S. C. § 1983. I agree with the plurality that today we 
must take a “small but necessary step,” ante, at 810, toward 
defining the full contours of municipal liability pursuant to 
§ 1983? However, because I believe that the plurality opin-
ion needlessly complicates this task and in the process unset-
tles more than it clarifies, I write separately to suggest a 
simpler explanation of our result.

I
Given the result in this case, in which a jury verdict in 

favor of the respondent is overturned, it is useful to keep in 
mind respondent’s theory of the case. Respondent intro-
duced two types of evidence at trial. First, respondent 
elicited testimony concerning the circumstances surrounding 
Tuttle’s killing. This included Rotramel’s admission that he 
never saw a weapon in Tuttle’s possession, App. 150, 158, 
225, and evidence that there was no reasonable ground to 
believe that Tuttle had committed a felony. Id., at 155.* 1 2 

link between the training inadequacies alleged, and the particular constitu-
tional violation at issue.

1 See Monell v. New York City Dept, of Social Services, 436 U. S. 658, 
695 (1978). Since Monell, of course, the contours of municipal liability 
have become substantially clearer. See, e. g., Newport v. Fact Concerts, 
Inc., 453 U. S. 247 (1981) (punitive damages not permitted); Owen v. City 
of Independence, 445 U. S. 622 (1980) (qualified immunity not available to 
municipalities).

2 Rotramel himself admitted at the time he entered the bar, Tuttle was 
standing with a drink in his hand. App. 155. There was also testimony 
that the bartender told Rotramel that no robbery had occurred, id., at 
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It also included evidence that Rotramel made no effort to 
employ alternative measures to apprehend Tuttle, id., at 
225-226. Second, respondent introduced substantial direct 
evidence concerning what she alleged to be the city’s grossly 
inadequate policies of training and supervising police officers. 
An expert testified that Rotramel’s training included only 24 
minutes of instruction in how to answer calls concerning a 
robbery in progress, although “these are statistically one of 
the most dangerous calls that an officer has to handle.” Id., 
at 288. In addition, there was evidence that Rotramel had 
little or no training in when or how to enter a “blind” building 
with an armed robbery in progress and whether to wait for a 
backup unit to arrive. Id., at 146-147. Finally, Rotramel 
himself seemed to believe that he had been inadequately 
trained. Id., at 153, 159, 165.

Respondent thus attempted in two ways to show the city’s 
responsibility for the killing of Tuttle. First, respondent 
proposed to prove that Rotramel’s killing of Tuttle was so 
egregiously out of accord with accepted police practice that 
the jury could infer from the killing alone that the city’s 
policies and customs concerning the training of police were 
grossly deficient and were to blame for the incident. Sec-
ond, respondent hoped to prove the policy or custom of inade-
quate training by means of direct evidence of the scope and 
nature of that training.

The trial court permitted respondent to submit both theo-
ries to the jury. The jury was instructed that “a single, un-
usually excessive use of force may be sufficiently out of the 
ordinary to warrant an inference that it was attributable to 
inadequate training or supervision amounting to ‘deliberate 
indifference’ or ‘gross negligence’ on the part of the officials 
in charge.” Id., at 44. The court had previously instructed 
that “deliberate indifference” or “gross negligence” on the 
part of the city was sufficient to prove the existence of a city 
policy. Id., at 43. Putting these instructions together, the 

82-83, 106, 234, and Rotramel conceded that no one in the bar told him that 
a robbery had occurred. Id., at 209.
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jury could infer solely from evidence concerning the conduct 
of a single policeman on a single night that the city was liable 
under § 1983. As for the second theory, the jury was in-
structed that the city could be held liable “only if an official 
policy which results in constitutional deprivations can be in-
ferred from acts or omissions of supervisory city officials and 
if that policy was a proximate cause of the denial of the civil 
rights of the decedent.” Ibid.

Having been thus instructed, the jury returned a verdict 
against the city. There is no way to determine on which the-
ory the jury relied. The trial court denied petitioner’s mo-
tion for judgment notwithstanding the verdict, holding that 
“the plaintiff brought forward sufficient evidence regarding 
inadequate training and procedures to warrant submission to 
the jury of the issue of municipal liability.” Id., at 58. The 
court believed that “there was considerably more evidence 
presented here than the fact that [Rotramel], a young man, 
shot someone in deprivation of their civil rights.” Tr. 704. 
In discussing petitioner’s judgment n.o.v. motion, the court 
explicitly noted that it was “impressed with the evidence 
that was presented in this case” concerning “the curriculum 
methods and the lack of supervision and training.” Id., at 
704-705. The Court of Appeals affirmed. 728 F. 2d 456 
(CAIO 1984).

The question presented in the petition for certiorari is 
“[w]hether a single isolated incident of the use of excessive 
force by a police officer establishes an official policy or prac-
tice of a municipality sufficient to render the municipality 
liable for damages under 42 U. S. C. § 1983.” The thrust 
of petitioner’s argument is that it was improper to instruct 
the jury that it could impose liability on petitioner based 
solely on evidence regarding Rotramel’s actions on the night 
of Tuttle’s killing.

II
A

Monell v. New York City Dept, of Social Services, 436 
U. S. 658 (1978), held that “Congress did intend municipal-
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ities and other local government units to be included among 
those persons to whom § 1983 applies.” Id., at 690 (emphasis 
in original). Nonetheless, we recognized certain limits on 
the theories of liability that could be asserted against a 
municipality. As the plurality correctly notes, ante, at 817- 
818, our reading in Monell of the legislative history of § 1983, 
including its rejection of the Sherman amendment, see 436 
U. S., at 664-704, led us to conclude that Congress desired 
not to subject municipalities to liability “without regard to 
whether a local government was in any way at fault for the 
breach of the peace for which it was to be held for damages.” 
Id., at 681, n. 40. We therefore concluded that a city could 
not be held liable under a vicarious liability or respondeat 
superior theory in a § 1983 suit, for such liability would vio-
late the evident congressional intent to preclude municipal 
liability in cases in which the city itself was not at fault.

Because Congress intended that §1983 be broadly avail-
able to compensate individuals for violations of constitutional 
rights, see Owen v. City of Independence, 445 U. S. 622, 
650-653 (1980); Monell, supra, at 683-687, a municipality 
could be held liable where a plaintiff could show that it was 
the city itself that was at fault for the damage suffered. To 
make this showing, a plaintiff must prove, in the broad causal 
language of the statute, that a policy or custom of the city 
“subjected” him, or “caused him to be subjected” to the 
deprivation of constitutional rights. In a case in which the 
plaintiff carries this burden, the city’s liability would be 
mandated by the language, the legislative history, and the 
underlying purposes of § 1983.

B
I agree with the plurality that it is useful to begin with the 

terms of the statute:
“Every person who, under color of any statute, ordi-
nance, regulation, custom, or usage, of any State . . . , 
subjects, or causes to be subjected, any citizen of the 
United States or other person within the jurisdiction 
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thereof to the deprivation of any rights, privileges, or 
immunities secured by the Constitution and laws, shall 
be liable to the party injured in an action at law . . . .”

In the language of the statute, the elements of a § 1983 cause 
of action might be summarized as follows: The plaintiff must 
prove that (1) a person (2) acting under color of state law (3) 
subjected the plaintiff or caused the plaintiff to be subjected 
(4) to the deprivation of a right secured by the Constitution 
or laws of the United States. Element (4) involves the ques-
tion of whether there has been a violation of the Constitution 
or laws of the United States; that issue is not raised by the 
parties in this case and thus may be ignored here.

Of the three remaining elements of a § 1983 cause of action 
of relevance here, respondent clearly established two. After 
Monell, a municipality like Oklahoma City undoubtedly is a 
“person” to whom §1983 applies. And there can be little 
doubt that the city’s actions establishing particular police 
training procedures were actions taken “under color of state 
law,” as that term is commonly understood.

The remaining question is causation. In a § 1983 case in-
volving a municipal defendant, the causation element to be 
proved by the plaintiff may be seen as divided into two parts. 
First, the plaintiff must predicate his recovery on some par-
ticular action taken by the city, as opposed to an action taken 
unilaterally by a nonpolicymaking municipal employee. This 
is the inquiry required by Monell, and the plaintiff would 
carry his burden by proving the existence of a particular offi-
cial municipal policy or established custom.3 In this case, the 
municipal policies involved were the set of procedures for 
training and supervising police officers.4 Second, the plain-

3 Of course, nothing hinges on whether the “policy or custom” inquiry 
is seen as a part of the plaintiff’s burden to prove causation, or whether 
instead it is seen as an independent element of a § 1983 cause of action.

4 These included official decisions concerning the following matters: 
whether to permit rookie police officers to patrol alone; what rules should 
govern whether a police officer should wait for backup units before en-
tering a felony-in-progress situation; how much time and emphasis to be
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tiff must prove that this policy or custom “subjected” or 
“caused him to be subjected” to a deprivation of a constitu-
tional right.

The instruction in question in this case permitted the plain-
tiff to carry his burden of proving “policy or custom” by 
merely introducing evidence concerning the particular ac-
tions taken by Rotramel on the night of October 4, 1980.5 To 
isolate the defect in this instruction, it is useful to assume 
that the jury disbelieved Rotramel’s testimony concerning 
the inadequacy of his training, rejected the evidence pre-
sented by respondent’s expert concerning the content of the 
city’s police training and supervision practices, and found un-
convincing all of respondent’s independent and documentary 
evidence concerning those practices. While perhaps un-
likely, such disbelief must be assumed to test an instruction 
that might have permitted liability without any such evi-
dence. Under the instruction in question, the jury could 
have found the city liable solely because Rotramel’s actions 
on the night in question were so excessive and out of the 
ordinary.

A jury finding of liability based on this theory would 
unduly threaten petitioner’s immunity from respondeat 
superior liability. A single police officer may grossly, out-
rageously, and recklessly misbehave in the course of a single 
incident. Such misbehavior may in a given case be fairly * 6

placed on training in such matters as how to approach felony-in-progress 
situations, when to use firearms, and when to shoot to kill. Respondent 
bore the burden at trial of proving that the alleged deprivation of constitu-
tional rights (the killing of Tuttle) resulted from these “conscious choices,” 
ante, at 823, made by the city concerning police training and supervision.

6 Rotramel was a low-level police officer. Some officials, of course, may 
occupy sufficiently high policymaking roles that any action they take under 
color of state law will be deemed official policy. See Monell, 436 U. S., at 
694 (“[I]t is when execution of a government’s policy or custom, whether 
made by its lawmakers or by those whose edicts or acts may fairly be said 
to represent official policy, inflicts the injury that the government as an 
entity is responsible under § 1983”).



OKLAHOMA CITY v. TUTTLE 831

808 Opinion of Bre nna n , J.

attributable to various municipal policies or customs, either 
those that authorized the police officer so to act or those that 
did not authorize but nonetheless were the “moving force,” 
Polk County v. Dodson, 454 U. S. 312, 326 (1981), or cause 
of the violation. In such a case, the city would be at fault 
for the constitutional violation. Yet it is equally likely that 
the misbehavior was attributable to numerous other factors 
for which the city may not be responsible; the police officer’s 
own unbalanced mental state is the most obvious example. 
Cf. Brandon v. Holt, 469 U. S. 464, 466 (1985). In such 
a case, the city itself may well not bear any part of the fault 
for the incident; there may have been nothing that the city 
could have done to avoid it. Thus, without some evidence of 
municipal policy or custom independent of the police officer’s 
misconduct, there is no way of knowing whether the city is at 
fault. To infer the existence of a city policy from the isolated 
misconduct of a single, low-level officer, and then to hold 
the city liable on the basis of that policy, would amount to 
permitting precisely the theory of strict respondeat superior 
liability rejected in Monellf

Respondent objects that in Monell and Owen v. City of 
Independence, 445 U. S. 622 (1980), we found a municipality 
liable despite evidence that showed only a single instance of 
misconduct. If the city’s argument here depended on the 
premise that municipal conduct that resulted in only a single

6 This is in some respects analogous to the doctrine of res ipsa loquitur 
in ordinary tort cases. Only in certain circumstances in ordinary tort 
cases may a jury infer defendant’s fault from the fact that an injury of a 
certain type occurred. See generally W. Keeton, D. Dobbs, R. Keeton, & 
D. Owen, Prosser and Keeton on Law of Torts § 39, p. 243 (5th ed. 1984). 
The purpose of the restriction is of course to protect the defendant from 
liability in a case in which he is not at fault and has not caused the injury. 
The jury instruction in question here similarly would have permitted the 
city to be held liable, absent fault and causation. This suggests that there 
may be cases, analogous to those in which the res ipsa loquitur doctrine 
applies, where the evidence surrounding a given incident is sufficient to 
permit a jury to infer that it was caused by a city policy or custom.
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incident was immune from liability, I would have to agree 
with respondent that Monell and Owen provide authority to 
the contrary. A rule that the city should be entitled to its 
first constitutional violation without incurring liability—even 
where the first incident was the taking of the life of an inno-
cent citizen—would be a legal anomaly, unsupported by the 
legislative history or policies underlying § 1983. A § 1983 
cause of action is as available for the first victim of a policy or 
custom that would foreseeably and avoidably cause an indi-
vidual to be subjected to deprivation of a constitutional right 
as it is for the second and subsequent victims; by exposing a 
municipal defendant to liability on the occurrence of the first 
incident, it is hoped that future incidents will not occur.

The city’s argument, however, does not depend on any 
such unlikely or extravagant premise. It depends instead 
merely on that fact that a single incident of police misbehav-
ior by a single policeman is insufficient as sole support for an 
inference that a municipal policy or custom caused the inci-
dent. And this was not an inference comparable to any on 
which the plaintiffs in Monell or Owen relied. In Monell, 
both parties agreed that the City of New York had a policy 
of forcing women to take maternity leave before medically 
necessary. 436 U. S., at 661, n. 2. This policy, of course, 
violated the interest we recognized in Cleveland Board of 
Education v. LaFleur, 414 U. S. 632 (1974). In Owen, the 
municipality’s city council, in the course of dismissing the 
plaintiff from his post as Chief of Police, passed a resolution 
releasing to the press material that smeared the reputation of 
the plaintiff. There was no doubt that the release of the in-
formation was an official action—that is, a policy or custom— 
of the city. Thus, the crucial factor in both cases was that 
the plaintiff introduced direct evidence that the city itself had 
acted.7 In both cases, the jury was not required to draw any 

7 The distinction between Monell and Owen, on the one hand, and the 
instant case, on the other, is thus rather simple. In Monell and Owen,
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further inference concerning the existence of the city policy, 
let alone an inference from the isolated conduct of a single 
nonpolicymaking city employee on a single occasion.* 8

Ill
For the reasons given above, I agree with the Court that 

the judgment in this case should be reversed; there may be 
many ways of proving the existence of a municipal policy or 
custom that can cause a deprivation of a constitutional right, 
but the scope of § 1983 liability does not permit such liability 
to be imposed merely on evidence of the wrongful actions of 
a single city employee not authorized to make city policy.9

the plaintiff introduced evidence of official actions taken by the defendant 
municipality. Respondent here, of course, also introduced evidence con-
cerning official actions taken by the city, mostly centering on the city poli-
cies governing training and supervision of police officers. However, as 
the plurality points out, ante, at 821-822, the judgment must be reversed 
in this case because the instructions permitted the jury to find the city 
liable even if the jury did not believe this direct evidence. Cf. Stromberg 
v. California, 283 U. S. 359, 367-368 (1931).

81 do not understand, nor do I see the necessity for, the metaphysical 
distinction between policies that are themselves unconstitutional and those 
that cause constitutional violations. See ante, at 823-824, and n. 7. If a 
municipality takes actions—whether they be of the type alleged in Monell, 
Owen, or this case—that cause the deprivation of a citizen’s constitutional 
rights, § 1983 is available as a remedy.

’The plurality seems to believe that there is a serious threat that a 
court might submit to a jury the theory that a municipal policy of having a 
police department was the “cause” of a deprivation of a constitutional right. 
Ante, at 823. Of course, I agree that such a theory should never be sub-
mitted to a jury, but the reason has little to do with the presence of the 
municipality as the defendant in the case or the structure of § 1983. Ordi-
nary principles of causation used throughout the law of torts recognize that 
“but for” causation, while probably a necessary condition for liability, is 
never a sufficient condition of liability. See generally Prosser & Keeton 
on Law of Torts § 41, at 265-266. I would think that these principles are 
sufficient to avoid the unusual theory of liability suggested by the plurality.
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Justi ce  Steve ns , dissenting.
When a police officer is engaged in the performance of his 

official duties, he is entrusted with civic responsibilities of 
the highest order. His mission is to protect the life, the 
liberty, and the property of the citizenry. If he violates the 
Federal Constitution while he is performing that mission, I 
believe that federal law provides the citizen with a remedy 
against his employer as well as a remedy against him as an 
individual. This conclusion is supported by the text of 42 
U. S. C. § 1983, by its legislative history, and by the holdings 
and reasoning in several of our major cases construing the 
statute. The Court’s contrary conclusion rests on nothing 
more than a recent judicial fiat that no litigant had asked the 
Court to decree.

I
As we have frequently noted, § 1983 “came onto the books 

as § 1 of the Ku Klux Act of April 20, 1871. 17 Stat. 13.”1 
The law was an especially important, remedial measure, 
drafted in expansive language.1 2 The class of potential de-
fendants is broadly defined by the words “every person.”3 * * * * 8 
It is now settled that the word “person” encompasses munici-

1 Monroe v. Pape, 365 U. S. 167, 171 (1961).
2 The section reads:

“Every person who, under color of any statute, ordinance, regulation,
custom, or usage, of any State or Territory or the District of Columbia,
subjects, or causes to be subjected, any citizen of the United States or
other person within the jurisdiction thereof to the deprivation of any 
rights, privileges, or immunities secured by the Constitution and laws,
shall be liable to the party injured in an action at law, suit in equity, or 
other proper proceeding for redress.” 42 U. S. C. § 1983.

8 “Title 42 U. S. C. § 1983 provides that ‘[e]very person’ who acts under 
color of state law to deprive another of a constitutional right shall be 
answerable to that person in a suit for damages. The statute thus creates 
a species of tort liability that on its face admits of no immunities, and some 
have argued that it should be applied as stringently as it reads.” Imbler 
v. Pachtman, 424 U. S. 409, 417 (1976) (footnotes omitted).
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pal corporations,4 and, of course, it was true in 1871 as it 
is today, that corporate entities can only act through their 
human agents.5 Thus, if Congress intended to impose lia-
bility on municipal corporations, it must have intended to 
make them responsible for at least some of the conduct of 
their agents.

At the time the statute was enacted the doctrine of 
respondeat superior was well recognized in the common law 
of the several States and in England.6 An employer could 

^Monell n . New York City Dept, of Social Services, 436 U. S. 658, 663 
(1978). It should be noted that the contrary proposition announced in Part 
III of the Court’s opinion in Monroe v. Pape, 365 U. S., at 187-192, had not 
been advanced by respondent city of Chicago in that case. Indeed, the 
primary defense asserted on behalf of the city was that neither the city nor 
the individual detectives were liable because the officers’ conduct was for-
bidden by Illinois law and therefore ultra vires. The city did not take 
issue with petitioners’ submission that the doctrine of respondeat superior 
applied to the city. Compare Brief for Petitioners in Monroe v. Pape, 
0. T. 1960, No. 39, pp. 8, 21 (“The theory of the complaint is that under 
the circumstances here alleged the City is liable for the acts of its police 
officers, by virtue of respondeat superior”), and id., at 25-27, with Brief 
for Respondents in Monroe v. Pape, 0. T. 1960, No. 39, p. 3.

5 Indeed, “by 1871, it was well understood that corporations should be 
treated as natural persons for virtually all purposes of constitutional and 
statutory analysis.” Monell, 436 U. S., at 687. Moreover, “municipal 
corporations were routinely sued in the federal courts and this fact was 
well known to Members of Congress.” Id., at 688 (footnotes omitted). 
See, e. g., Louisville, C. & C. R. Co. v. Letson, 2 How. 497, 558 (1844); 
see also Cowles v. Mercer County, 7 Wall. 118, 121 (1869).

6 Thus William Blackstone wrote the following in 1765:
“As for those things which a servant may do on behalf of his master, they 

seem all to proceed upon this principle, that the master is answerable for 
the act of his servant, if done by his command, either expressly given, or 
implied: nam qui facit per alium, facit per se. Therefore, if the servant 
commit a trespass by the command or encouragement of his master, the 
master shall be guilty of it: not that the servant is excused, for he is only to 
obey his master in matters that are honest and lawful. If an inn-keeper’s 
servants rob his guests, the master is bound to restitution: for as there is a 
confidence reposed in him, that he will take care to provide honest serv-
ants, his negligence is a kind of implied consent to the robbery; nam, qui



836 OCTOBER TERM, 1984

Ste ve ns , J., dissenting 471 U. S.

be held liable for the wrongful acts of his agents, even when 
acting contrary to specific instructions,* 7 and the rule had 
been specifically applied to municipal corporations,8 and to 

non prohibet, cum prohibere possit, jubet. So likewise if the drawer at a 
tavern sells a man bad wine, whereby his health is injured, he may bring an 
action against the master: for although the master did not expressly order 
the servant to sell it to that person in particular, yet his permitting him to 
draw and sell it at all is impliedly a general command.” 1 W. Blackstone, 
Commentaries *429-*430.
He continued in the same volume:

“We may observe, that in all the cases here put, the master may be fre-
quently a loser by the trust reposed in his servant, but never can be a 
gainer: he may frequently be answerable for his servant’s misbehaviour, 
but never can shelter himself from punishment by laying the blame on his 
agent. The reason of this is still uniform and the same; that the wrong 
done by the servant is looked upon in law as the wrong of the master him-
self; and it is a standing maxim that no man shall be allowed to make any 
advantage of his own wrong.” Id., at *432.

7 In 1862, in Limpus v. London General Omnibus Co., 1 Hurl. & C. 526, 
the Exchequer Chamber held that the owner of an omnibus company could 
be liable for injury inflicted on a rival omnibus company by a driver who 
violated the defendant’s specific instructions. Judge Willes wrote:

“It is well known that there is virtually no remedy against the driver of 
an omnibus, and therefore it is necessary that, for injury resulting from an 
act done by him in the course of his master’s service, the master should be 
responsible; for there ought to be a remedy against some person capable of 
paying damages to those injured by improper driving. ... It may be said 
that it was no part of the duty of the defendants’ servant to obstruct the 
plaintiff’s omnibus, and moreover the servant had distinct instructions not 
to obstruct any omnibus whatever. In my opinion those instructions are 
immaterial. If disobeyed, the law casts upon the master a liability for the 
act of his servant in the course of his employment; and the law is not so 
futile as to allow a master, by giving secret instructions to his servant, to 
discharge himself from liability. Therefore, I consider it immaterial that 
the defendants directed their servant not to do the act. Suppose a master 
told his servant not to break the law, would that exempt the master from 
responsibility for an unlawful act done by his servant in the course of his 
employment?” Id., at 539.

8 See, e. g., Allen v. City of Decatur, 23 Ill. 332, 335 (1860), where the 
court stated:

“Governmental corporations then, from the highest to the lowest, can 
commit wrongful acts through their authorized agents for which they are
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the wrongful acts of police officers.9 Because it “is always 
appropriate to assume that our elected representatives, like 
other citizens, know the law,”10 it is equally appropriate to 

responsible; and the only question is, how that responsibility shall be 
enforced. The obvious answer is, in courts of justice, where, by the law, 
they can be sued.”
See also Thayer v. Boston, 36 Mass. 511, 516-517 (1837), where the court 
stated:

“That an action sounding in tort, will lie against a corporation, though 
formerly doubted, seems now too well settled to be questioned. Yarbor-
ough v. Bank of England, 16 East, 6; Smith v. Birmingham & Gas Light 
Co., 1 Adolph. & Ellis, 526. And there seems no sufficient ground for a 
distinction in this respect, between cities and towns and other corpora-
tions. Clark v. Washington, 12 Wheaton, 40; Baker v. Boston, 12 Pick. 
184.

“Whether a particular act, operating injuriously to an individual, was 
authorized by the city, by any previous delegation of power, general or 
special, or by any subsequent adoption and ratification of particular acts, is 
a question of fact, to be left to a jury, to be decided by all the evidence in 
the case. As a general rule, the corporation is not responsible for the un-
authorized and unlawful acts of its officers, though done colore officii; it 
must further appear, that they were expressly authorized to do the acts, 
by the city government, or that they were done bona fide in pursuance of a 
general authority to act for the city, on the subject to which they relate; or 
that, in either case, the act was adopted and ratified by the corporation.” 
(Emphasis added.)

In 1871, the year the Ku Klux Act was passed, Thayer was cited in sup-
port of the following statement:
“When officers of a town, acting as its agents, do a tortious act with an 
honest view to obtain for the public some lawful benefit or advantage, rea-
son and justice require that the town in its corporate capacity should be 
liable to make good the damage sustained by an individual in consequence 
of the acts thus done.” Hawks v. Charlemont, 107 Mass. 414, 417-418 
(1871).

9 In Johnson v. Municipality No. One, 5 La. Ann. 100 (1850), a Louisiana 
court affirmed a $600 damages judgment against a city for the illegal deten-
tion in its jail of the plaintiff’s slave. In the course of its decision, the court 
acknowledged the correctness of the following statement:

“The liability of municipal corporations for the acts of their agent is, as a 
general rule, too well settled at this day to be seriously questioned.” Ibid.

10 Cannon v. University of Chicago, 441 U. S. 677, 696-697 (1979).
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assume that the authors of the Civil Rights Act recognized 
that the rule of respondeat superior would apply to “a species 
of tort liability that on its face admits of no immunities.”11 
Indeed, we have repeatedly held that § 1983 should be con-
strued to incorporate common-law doctrine “absent specific 
provisions to the contrary.”11 12 We have consistently applied 
this principle of construction to federal legislation enacted in 
the 19th century.13

The legislative history of the Ku Klux Act supports this 
conclusion for two reasons. First, the fact that “nobody” 
objected to § 114 is consistent with the view that Congress 
expected normal rules of tort law to be applied in enforcing it.

11 Imbler v. Pachtman, 424 U. S., at 417.
12 The passage from which this language is taken is worth quoting in full: 

“It is by now well settled that the tort liability created by § 1983 cannot be 
understood in a historical vacuum. In the Civil Rights Act of 1871, Con-
gress created a federal remedy against a person who, acting under color of 
state law, deprives another of constitutional rights. . . . One important as-
sumption underlying the Court’s decisions in this area is that members of 
the 42d Congress were familiar with common-law principles, including de-
fenses previously recognized in ordinary tort litigation, and that they likely 
intended these common-law principles to obtain, absent specific provisions 
to the contrary.” Newport v. Fact Concerts, Inc., 453 U. S. 247, 258 
(1981).
See also Briscoe v. LaHue, 460 U. S. 325, 330, 334 (1983); Pierson v. Ray, 
386 U. S. 547, 553-554 (1967).

In Newport, the Court further noted:
“Given that municipal immunity from punitive damages was well estab-
lished at common law by 1871, we proceed on the familiar assumption that 
‘Congress would have specifically so provided had it wished to abolish the 
doctrine.’ Pierson v. Ray, 386 U. S., at 555. Nothing in the legislative 
debates suggests that, in enacting § 1 of the Civil Rights Act, the 42d 
Congress intended any such abolition.” 453 U. S., at 263-264.

13 See, e. g., Briscoe v. LaHue, 460 U. S., at 330; Associated General 
Contractors v. Carpenters, 459 U. S. 519, 531 (1983).

14 Monroe v. Pape, 365 U. S., at 171 (referring to § 1, which of course is 
now § 1983, Senator Edmunds, Chairman of the Senate Committee on the 
Judiciary, stated: “ ‘The first section is one that I believe nobody objects 
to’”).
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Second, the debate on the Sherman Amendment—an amend-
ment that would have imposed an extraordinary and novel 
form of absolute liability on municipalities—indicates that 
Congress seriously considered imposing additional respon-
sibilities on muncipalities without ever mentioning the pos-
sibility that they should have any lesser responsibility than 
any other person.15 The rejection of the Sherman Amend-
ment sheds no light on the meaning of the statute, but the 
fact that such an extreme measure was even considered indi-
cates that Congress thought it appropriate to require munici-
pal corporations to share the responsibility for carrying out 
the commands of the Fourteenth Amendment.

Of greatest importance, however, is the nature of the 
wrong for which §1983 provides a remedy. The Act was 
primarily designed to provide a remedy for violations of 
the United States Constitution—wrongs of the most serious 
kind.16 As the plurality recognizes, the individual officer in 
this case was engaged in “unconstitutional activity.”17 But 
the conduct of an individual can be characterized as “uncon-
stitutional” only if it is attributed to his employer. The Four-
teenth Amendment does not have any application to purely 
private conduct.18 Unless an individual officer acts under 
color of official authority, § 1983 does not authorize any recov-
ery against him. But if his relationship with his employer 
makes it appropriate to treat his conduct as state action for 
purposes of constitutional analysis, surely that relationship 

'"Monett, 436 U. S., at 666-676.
16Id., at 683-686.
17 Ante, at 824.
18 As the Court in Shelley v. Kraemer, 334 U. S. 1, 13 (1948), correctly 

noted:
“Since the decision of this Court in the Civil Rights Cases, 109 U. S. 3 

(1883), the principle has become firmly embedded in our constitutional law 
that the action inhibited by the first section of the Fourteenth Amendment 
is only such action as may fairly be said to be that of the States. That 
Amendment erects no shield against merely private conduct, however 
discriminatory or wrongful.”
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equally justifies the application of normal principles of tort 
law for the purpose of allocating responsibility for the wrong-
ful state action.

The central holding in Monroe v. Pape, 365 U. S. 167 
(1961), confirms this analysis. In that case, the city of 
Chicago had rested its entire defense on the claim that the 
individual officers had acted “ultra vires” when they invaded 
the petitioners’ home.19 Putting to one side the question 
whether the city was a “person” within the meaning of the 
Act, the only issue that separated the Members of the Court 
was whether liability could attach without proof of a recur-
ring “custom or usage.” In terms of today’s decision, the 
question was whether it was necessary for the petitioners to 
prove that the conduct of the police officers represented the 
city’s official “policy.” Over Justice Frankfurter’s vehement 
dissent,20 the Court held that a “single incident” could consti-
tute a violation of the statute.21

Justice Harlan’s statement of the opposing positions identi-
fies the central issue in Monroe:

“One can agree with the Court’s opinion that:
“‘It is abundantly clear that one reason the legislation 
was passed was to afford a federal right in federal courts 
because, by reason of prejudice, passion, neglect, intol-
erance or otherwise, state laws might not be enforced 
and the claims of citizens to the enjoyment of rights, 
privileges, and immunities guaranteed by the Four-
teenth Amendment might be denied by the state agen-
cies. . . .’
“without being certain that Congress meant to deal with 
anything other than abuses so recurrent as to amount 
to ‘custom, or usage.’ One can agree with my Brother 
Fran kfur ter , in dissent, that Congress had no intention 

19 See n. 4, supra.
20 365 U. S., at 202-259.
21 Id., at 187.
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of taking over the whole field of ordinary state torts and 
crimes, without being certain that the enacting Congress 
would not have regarded actions by an official, made 
possible by his position, as far more serious than an 
ordinary state tort, and therefore as a matter of federal 
concern.”22

If the action of a police officer is “far more serious than an 
ordinary state tort” because it is “made possible by his posi-
tion,” the underlying reason that such an action is a “matter 
of federal concern” is that it is treated as the action of the 
officer’s employer. If the doctrine of respondeat superior 
would impose liability on the city in an ordinary tort case, a 
fortiori, that doctrine must apply to the city in a § 1983 case.

II
While the plurality purports to answer a question of statu-

tory construction—which it properly introduces with a quo-
tation of the statutory text, see ante, at 816—its opinion 
actually provides us with an interpretation of the word “pol-
icy” as it is used in Part II of the opinion in Monell v. New 
York City Dept, of Social Services, 436 U. S. 658, 690-695 
(1978). The word “policy” does not appear in the text of 
§ 1983, but it provides the theme for today’s decision.23 The 
plurality concludes:

“Proof of a single incident of unconstitutional activity is 
not sufficient to impose liability under Monell, unless 
proof of the incident includes proof that it was caused 
by an existing, unconstitutional municipal policy, which 
policy can be attributed to a municipal policymaker. 
Otherwise the existence of the unconstitutional policy, 
and its origin, must be separately proved.”24

22Id., at 193 (Harlan, J., concurring).
23 Notwithstanding the absence of the word “policy” in the statute, the 

plurality makes the remarkable statement that “custom or policy” is lan-
guage that “tracks the language of the statute.” Ante, at 818.

™ Ante, at 823-824.
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This parsimonious construction of the word “policy” may well 
be a fair interpretation of what the Court wrote in Part II of 
Monell, but I am persuaded that Congress intended no such 
bizarre result.

Part II of Monell contains dicta of the least persuasive 
kind. As Justi ce  Powell  noted in his separate concur-
rence, language that is “not necessary to the holding may 
be accorded less weight in subsequent cases.”25 Moreover, 
as he also pointed out, “we owe somewhat less deference 
to a decision that was rendered without benefit of a full 
airing of all the relevant considerations.”26 The commen-
tary on respondeat superior in Monell was not responsive to 
any argument advanced by either party27 and was not even 
relevant to the Court’s actual holding.28 Moreover, in the 
Court’s earlier decision in Monroe v. Pape, although the peti-
tioners had explained why it would be appropriate to apply 
the doctrine of respondeat superior in § 1983 litigation, no 
contrary argument had been advanced by the city.29 Thus, 
the views expressed in Part II of Monell constitute judicial 
legislation of the most blatant kind. Having overruled its 
earlier—and, ironically also volunteered—misconstruction of 
the word “person” in Monroe v. Pape, in my opinion, the 
Court in Monell should simply have held that municipalities 
are liable for the unconstitutional activities of their agents 
that are performed in the course of their official duties.30

25 Monell, 436 U. S., at 709, n. 6.
26 Ibid.
21 Compare Brief for Petitioners and Brief for Respondents in Monell v. 

New York City Dept, of Social Services, 0. T. 1977, No. 75-1914, with the 
Court’s dicta in Part II of Monell, 436 U. S., at 690-695.

28 For that reason I did not join Part II of the opinion and did not express 
the views that I am expressing today. See 436 U. S., at 714 (Ste ve ns , 
J., concurring in part). Today the plurality deems it appropriate to char-
acterize the discussion of respondeat superior as a “holding,” see ante, at 
818; thus one ipse dixit is used to describe another.

29 See n. 4, supra.
30 The plurality’s principal response to this dissent is based on the doctrine 

of stare decisis. See ante, at 830, n. 5. That doctrine, however, does
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III
In a number of decisions construing § 1983, the Court has 

considered whether its holding is supported by sound con-
siderations of policy.* 31 In this case, all of the policy con-
siderations that support the application of the doctrine of 
respondeat superior in normal tort litigation against munic-
ipal corporations apply with special force because of the 
special quality of the interests at stake. The interest in 
providing fair compensation for the victim,32 the interest in 
deterring future violations by formulating sound municipal 
policy,33 and the interest in fair treatment for individual 

not apply to Part II of Monell because that part of the opinion was wholly 
irrelevant to the ratio decidendi of the case. See Carroll v. Lessee 
of Carroll, 16 How. 275, 287 (1854); Cohens v. Virginia, 6 Wheat. 264, 
399-400 (1821). As is so often true, Justice Cardozo has provided us with 
the proper response:
“I own that it is a good deal of a mystery to me how judges, of all persons in 
the world, should put their faith in dicta.” B. Cardozo, The Nature of the 
Judicial Process 29 (1921).

31 See, e. g., Newport v. Fact Concerts, Inc., 453 U. S., at 266-271; Owen 
v. City of Independence, 445 U. S. 622, 650-656 (1980).

32 Cf. Marbury v. Madison, 1 Cranch 137, 163 (1803) (“The very essence 
of civil liberty certainly consists in the right of every individual to claim the 
protection of the laws, whenever he receives an injury. One of the first 
duties of government is to afford that protection”).

33 As one observer stated:
“The great advantage of police compliance with the law is that it helps 
to create an atmosphere conducive to a community respect for officers 
of the law that in turn serves to promote their enforcement of the law. 
Once they set an example of lawful conduct they are in a position to set 
up lines of communication with the community and to gain its support.” 
R. Traynor, Lawbreakers, Courts, and Law-Abiders, 41 Journal of the 
State Bar of California 458, 478 (July-August 1966).
See also Owen v. City of Independence, 445 U. S., at 652, n. 36 (“In addi-
tion, the threat of liability against the city ought to increase the attentive-
ness with which officials at the higher levels of government supervise the 
conduct of their subordinates. The need to institute systemwide meas-
ures in order to increase the vigilance with which otherwise indifferent 
municipal officials protect citizens’ constitutional rights is, of course, par-
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officers who are performing difficult and dangerous work,34 
all militate in favor of placing primary responsibility on the 
municipal corporation.

The Court’s contrary conclusion can only be explained by 
a concern about the danger of bankrupting municipal cor-
porations. That concern is surely legitimate, but it is one 
that should be addressed by Congress—perhaps by imposing 
maximum limitations on the size of any potential recovery or 
by requiring the purchase of appropriate liability insurance— 
rather than by this Court. Moreover, it is a concern that 
is relevant to the law of damages rather than to the rules 
defining the substantive liability of “every person” covered 
by § 1983.35

The injection into §1983 litigation of the kind of debate 
over policy that today’s decision will engender can only com-
plicate the litigation process. My rather old-fashioned and 
simple approach to the statute would eliminate from this 
class of civil-rights litigation the time-consuming “policy” 
issues that Monell gratuitously engrafted onto the statute. 
Of greatest importance, it would serve the administration of 
justice and effectuate the intent of Congress.

I respectfully dissent.

ticularly acute where the frontline officers are judgment-proof in their indi-
vidual capacities”).

34 “A public servant who is conscientiously doing his job to the best of 
his ability should rarely, if ever, be exposed to the risk of damage lia-
bility.” Procunier v. Navarette, 434 U. S. 555, 569 (1978) (Stev ens , J., 
dissenting).

35 D. Dobbs, Handbook on the Law of Remedies 1 (1973) (“The law of 
judicial remedies concerns itself with the nature and scope of the relief to 
be given a plaintiff once he has followed appropriate procedure in court and 
has established a substantive right. The law of remedies is thus sharply 
distinguished from the law of substance and procedure”).
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NATIONAL FARMERS UNION INSURANCE COS.
ET AL. v. CROW TRIBE OF INDIANS ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 84-320. Argued April 16, 1985—Decided June 3, 1985

Respondent Crow Indian minor was struck by a motorcycle in the parking 
lot of a school located within the Crow Indian Reservation but on land 
owned by the State of Montana. Through his guardian, the minor 
brought a damages action in the Crow Tribal Court against petitioner 
School District, a political subdivision of the State, and obtained a 
default judgment. Thereafter, the School District and its insurer, also a 
petitioner, brought an action in Federal District Court for injunctive 
relief, invoking as a basis for federal jurisdiction 28 U. S. C. § 1331, 
which provides that a federal district court “shall have original jurisdic-
tion of all civil actions arising under the Constitution, laws, or treaties of 
the United States.” The District Court held that the Tribal Court had 
no jurisdiction over a civil action against a non-Indian and accordingly 
entered an injunction against execution of the Tribal Court judgment. 
The Court of Appeals reversed, holding that the District Court had no 
jurisdiction to enter such an injunction.

Held:
1. Section 1331 encompasses the federal question whether the Tribal 

Court exceeded the lawfill limits of its jurisdiction. Since petitioners 
contend that federal law has divested the Tribe of its power to compel a 
non-Indian property owner to submit to the civil jurisdiction of the 
Tribal Court, it is federal law on which petitioners rely as a basis for the 
asserted right of freedom from Tribal Court interference. They have, 
therefore, filed an action “arising under” federal law within the meaning 
of § 1331. Pp. 850-853.

2. Exhaustion of Tribal Court remedies is required, however, before 
petitioners’ claim may be entertained by the District Court. The exist-
ence and extent of the Tribal Court’s jurisdiction requires a careful 
examination of tribal sovereignty and the extent to which that sover-
eignty has been altered, divested, or diminished, as well as a detailed 
study of relevant statutes, Executive Branch policy as embodied in trea-
ties and elsewhere, and administrative or judicial decisions. Such an 
examination and study should be conducted in the first instance by the 
Tribal Court. Pp. 853-857.

3. Until petitioners have exhausted the available remedies in the 
Tribal Court, it would be premature for the District Court to consider 
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any relief. Whether the federal action should be dismissed or merely 
held in abeyance pending the development of the Tribal Court proceed-
ings is a question that should be addressed in the first instance by the 
District Court. P. 857.

736 F. 2d 1320, reversed and remanded.

Stev ens , J., delivered the opinion for a unanimous Court.

Rodney T. Hartman argued the cause for petitioners. 
With him on briefs was Jack Ramirez.

Clay Riggs Smith, Assistant Attorney General of Mon-
tana, argued the cause for the State of Montana et al. as 
amici curiae urging reversal. With him on the brief were 
Michael T. Greely, Attorney General of Montana, Rick 
Bartos, Norman C. Gorsuch, Attorney General of Alaska, 
Robert K. Corbin, Attorney General of Arizona, Jim Jones, 
Attorney General of Idaho, Hubert H. Humphrey III, Attor-
ney General of Minnesota, Paul Bardacke, Attorney General 
of New Mexico, Lacy Thornburg, Attorney General of North 
Carolina, and Robert E. Cansler, Assistant Attorney Gen-
eral, Michael Turpen, Attorney General of Oklahoma, Mark 
V. Meierhenry, Attorney General of South Dakota, Bronson 
C. La Follette, Attorney General of Wisconsin, and Archie G. 
McClintock, Attorney General of Wyoming.

Clarence T. Belue, by appointment of the Court, 469 U. S. 
1104, argued the cause for respondents and filed a brief for 
respondents Sage et al. Robert S. Pelcyger filed a brief for 
the Crow respondents.

Deputy Solicitor General Claiborne argued the cause for 
the United States as amicus curiae urging affirmance. With 
him on the brief were Solicitor General Lee, and Assistant 
Attorney General Habicht*

*Briefs of amici curiae urging reversal were filed for the State of 
Washington by Kenneth 0. Eikenberry, Attorney General, and Timothy 
R. Malone, Assistant Attorney General; and for the Salt River Project 
Agricultural Improvement and Power District et al. by Robert B. Hoffman 
and Frederick J. Martone.

Briefs of amici curiae urging affirmance were filed for the Assiniboine 
and Sioux Tribes of the Fort Peck Reservation et al. by Arthur Lazarus, 
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Justic e  Steven s  delivered the opinion of the Court.
A member of the Crow Tribe of Indians filed suit against 

the Lodge Grass School District No. 27 (School District) in 
the Crow Tribal Court and obtained a default judgment. 
Thereafter, the School District and its insurer, National 
Farmers Union Insurance Companies (National), commenced 
this litigation in the District Court for the District of Mon-
tana; that court was persuaded that the Crow Tribal Court 
had no jurisdiction over a civil action against a non-Indian 
and entered an injunction against further proceedings in the 
Tribal Court. The Court of Appeals reversed, holding that 
the District Court had no jurisdiction to enter such an injunc-
tion. We granted certiorari to consider whether the District 
Court properly entertained petitioners’ request for an injunc-
tion under 28 U. S. C. § 1331. 469 U. S. 1032 (1984).

The facts as found by the District Court are not substan-
tially disputed. On May 27, 1982, Leroy Sage, a Crow In-
dian minor, was struck by a motorcycle in the Lodge Grass 
Elementary School parking lot while returning from a school 
activity. The school has a student body that is 85% Crow 
Indian. It is located on land owned by the State within the 
boundaries of the Crow Indian Reservation. Through his 
guardian, Flora Not Afraid, Sage initiated a lawsuit in the 
Crow Tribal Court against the School District, a political 
subdivision of the State, alleging damages of $153,000, in-
cluding medical expenses of $3,000 and pain and suffering of 
$150,000.

On September 28, 1982, process was served by Dexter 
Falls Down on Wesley Falls Down, the Chairman of the 
School Board. For reasons that have not been explained, 
Wesley Falls Down failed to notify anyone that a suit had 
been filed. On October 19, 1982, a default judgment was 
entered pursuant to the rules of the Tribal Court, and on 

Jr., W. Richard West, Jr., Reid Peyton Chambers, Kevin A. Griffin, and 
George E. Fettinger; and for the Salt River Pima-Maricopa Indian Commu-
nity et al. by Rodney B. Lewis and Richard B. Wilks.
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October 25, 1982, Judge Roundface entered findings of fact, 
conclusions of law, and a judgment for $153,000 against the 
School District. Sage v. Lodge Grass School District, 10 
Indian L. Rep. 6019 (1982). A copy of that judgment was 
hand-delivered by Wesley Falls Down to the school Principal 
who, in turn, forwarded it to National on October 29, 1982.

On November 3, 1982, National and the School District 
(petitioners) filed a verified complaint and a motion for a tem-
porary restraining order in the District Court for the District 
of Montana. The complaint named as defendants the Crow 
Tribe of Indians, the Tribal Council, the Tribal Court, judges 
of the court, and the Chairman of the Tribal Council. It 
described the entry of the default judgment, alleged that 
a writ of execution might issue on the following day, and 
asserted that a seizure of school property would cause ir-
reparable injury to the School District and would violate the 
petitioners’ constitutional and statutory rights. The District 
Court entered an order restraining all the defendants “from 
attempting to assert jurisdiction over plaintiffs or issuing 
writs of execution out of Cause No. Civ. 82-287 of the Crow 
Tribal Court until this court orders otherwise.”1

In subsequent proceedings, the petitioners filed an amend-
ment to their complaint, invoking 28 U. S. C. §1331 as a 
basis for federal jurisdiction,* 2 and added Flora Not Afraid 
and Leroy Sage as parties defendant. After the temporary 
restraining order expired, a hearing was held on the defend-
ants’ motion to dismiss the complaint and on the plaintiffs’ 
motion for a preliminary injunction. On December 29, 1982, 
the District Court granted the plaintiffs a permanent injunc-
tion against any execution of the Tribal Court judgment. 
560 F. Supp. 213, 218 (1983). The basis “for the injunction

’Record, Doc. No. 6.
2 Record, Doc. No. 14. In their original complaint, petitioners relied 

on 25 U. S. C. § 1302 and on 28 U. S. C. § 1343 as bases for federal 
jurisdiction.
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was that the Crow Tribal Court lacked subject-matter juris-
diction over the tort that was the basis of the default judg-
ment.” Id., at 214.

A divided panel of the Court of Appeals for the Ninth Cir-
cuit reversed. 736 F. 2d 1320 (1984). Without reaching the 
merits of petitioners’ challenge to the jurisdiction of the 
Tribal Court, the majority concluded that the District Court’s 
exercise of jurisdiction could not be supported on any con-
stitutional, statutory, or common-law ground. Id., at 1322- 
1323.3 One judge dissented in part and concurred in the 
result, expressing the opinion that petitioners stated a fed-
eral common-law cause of action involving a substantial 
federal question over which subject-matter jurisdiction was 
conferred by 28 U. S. C. §1331. He concluded, however, 
that the petitioners had a duty to exhaust their Tribal Court 
remedies before invoking the jurisdiction of a federal court, 
and therefore concurred in the judgment directing that the 
complaint be dismissed. Id., at 1324-1326.4

8 The Court of Appeals believed that the petitioners’ due process and 
equal protection claims had no merit because Indian tribes are not con-
strained by the provisions of the Fourteenth Amendment. Further, al-
though recognizing that the Tribe is bound by the Indian Civil Rights Act, 
25 U. S. C. § 1301 et seq., the Court of Appeals held that a federal court 
has no jurisdiction to enjoin violations of that Act. See Santa Clara 
Pueblo v. Martinez, 436 U. S. 49 (1978). Finally, although the majority 
assumed that a complaint alleging that a tribe had abused its regulatory 
jurisdiction would state a claim arising under federal common law, it con-
cluded that a claim that a tribe had abused its adjudicatory jurisdiction 
could not be recognized because Congress, by enacting the Indian Civil 
Rights Act, had specifically restricted federal court interference with tribal 
court proceedings to review on petition for habeas corpus.

4 After the District Court’s injunction was vacated, tribal officials issued 
a writ of execution on August 1, 1984, and seized computer terminals, 
other computer equipment, and a truck from the School District. A sale of 
the property was scheduled for August 22,1984. On that date, the School 
District appeared in the Tribal Court, attempting to enjoin the sale and to 
set aside the default judgment. App. to Brief in Opposition la-9a. The
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I
Section 1331 of the Judicial Code provides that a federal 

district court “shall have original jurisdiction of all civil 
actions arising under the Constitution, laws, or treaties of 
the United States.”5 It is well settled that this statutory 
grant of “jurisdiction will support claims founded upon fed-
eral common law as well as those of a statutory origin.”6 
Federal common law as articulated in rules that are fashioned 
by court decisions are “laws” as that term is used in § 1331.7

Thus, in order to invoke a federal district court’s jurisdic-
tion under § 1331, it was not essential that the petitioners 
base their claim on a federal statute or a provision of the 
Constitution. It was, however, necessary to assert a claim 
“arising under” federal law. As Justice Holmes wrote for 
the Court, a “suit arises under the law that creates the cause

Tribal Court stated that it could not address the default-judgment issue 
“without a full hearing, research, and briefs by counsel,” id., at 4a; that it 
would consider a proper motion to set aside the default judgment; and that 
the sale should be postponed. Petitioners also proceeded before the Court 
of Appeals, which denied an emergency motion to recall the mandate on 
August 20, 1984. The next day Justi ce  Reh nq ui st  granted the petition-
ers’ application for a temporary stay. On September 10, 1984, he contin-
ued the stay pending disposition of the petitioners’ petition for certiorari. 
469 U. S. 1032 (1984). On September 19, the Tribal Court entered an 
order postponing a ruling on the motion to set aside the default judgment 
until after final review by this Court. App. to Brief in Opposition 15a. 
Subsequently, the Court of Appeals stayed all proceedings in the District 
Court. On April 24, 1985, Justi ce  Reh nqu ist  denied an application to 
“dissolve” the Court of Appeals’ stay. Post, p. 1301.

6 28 U. S. C. §1331.
6 Illinois v. City of Milwaukee, 406 U. S. 91, 100 (1972).
’See Romero v. International Terminal Operating Co., 358 U. S. 354, 

392-393 (1959) (opinion of Bre nna n , J.); cf. County of Oneida v. Oneida 
Indian Nation, 470 U. S. 226, 235-236 (1985); Texas Industries, Inc. v. 
Radcliff Materials, Inc., 451 U. S. 630, 640 (1981); United States v. Little 
Lake Misere Land Co., 412 U. S. 580, 592-593 (1973); Erie R. Co. v. 
Tompkins, 304 U. S. 64, 78-79 (1938).
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of action.”s * * 8 Petitioners contend that the right which they 
assert—a right to be protected against an unlawful exercise 
of Tribal Court judicial power—has its source in federal law 
because federal law defines the outer boundaries of an Indian 
tribe’s power over non-Indians.

As we have often noted, Indian tribes occupy a unique 
status under our law.9 At one time they exercised virtually 
unlimited power over their own members as well as those 
who were permitted to join their communities. Today, how-
ever, the power of the Federal Government over the Indian 
tribes is plenary.10 11 Federal law, implemented by statute, by 
treaty, by administrative regulations, and by judicial deci-
sions, provides significant protection for the individual, terri-
torial, and political rights of the Indian tribes. The tribes 
also retain some of the inherent powers of the self-governing 
political communities that were formed long before Euro-
peans first settled in North America.11

This Court has frequently been required to decide ques-
tions concerning the extent to which Indian tribes have re-
tained the power to regulate the affairs of non-Indians.12 We 

s American Well Works Co. v. Layne and Bowler Co., 241 U. S. 257,
260 (1916).

9 See, e. g., United States v. Wheeler, 435 U. S. 313, 323 (1978); United
States v. M azurie, 419 U. S. 544, 557 (1975); cf. Turner v. United States,
248 U. S. 354, 354-355 (1919).

10 Escondido Mutual Water Co. v. La Jolla Bands of Mission Indians, 
466 U. S. 765, 788, n. 30 (1984) (“[A]ll aspects of Indian sovereignty are 
subject to defeasance by Congress”); Rice v. Rehner, 463 U. S. 713, 
719 (1983); White Mountain Apache Tribe v. Bracker, 448 U. S. 136, 143 
(1980); United States v. Wheeler, 435 U. S., at 323.

11 White Mountain Apache Tribe v. Bracker, 448 U. S., at 142; Santa 
Clara Pueblo v. Martinez, 436 U. S., at 55-56.

12 Thus, in recent years we have decided whether a tribe has the power 
to regulate the sale of liquor on a reservation, Rice v. Rehner, supra; the 
power to impose a severance tax on oil and gas production by non-Indian 
lessees, M err ion v. Jicarilla Apache Tribe, 455 U. S. 130 (1982); the power 
to regulate hunting and fishing, Montana v. United States, 450 U. S. 544
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have also been confronted with a series of questions concern-
ing the extent to which a tribe’s power to engage in com-
merce has included an immunity from state taxation.13 In all 
of these cases, the governing rule of decision has been pro-
vided by federal law. In this case the petitioners contend 
that the Tribal Court has no power to enter a judgment 
against them. Assuming that the power to resolve disputes 
arising within the territory governed by the Tribe was once 
an attribute of inherent tribal sovereignty, the petitioners, in 
essence, contend that the Tribe has to some extent been 
divested of this aspect of sovereignty. More particularly, 
when they invoke the jurisdiction of a federal court under 
§ 1331, they must contend that federal law has curtailed the 
powers of the Tribe, and thus afforded them the basis for the 
relief they seek in a federal forum.

The question whether an Indian tribe retains the power to 
compel a non-Indian property owner to submit to the civil 
jurisdiction of a tribal court is one that must be answered by 
reference to federal law and is a “federal question” under 
§1331.14 Because petitioners contend that federal law has

(1981), Puyallup Tribe v. Washington Dept, of Game, 433 U. S. 165 (1977); 
and the power to tax the sale of cigarettes to non-Indians, Washington v. 
Confederated Tribes of Colville Indian Reservation, 447 U. S. 134 (1980).

18 See, e. g., Mescalero Apache Tribe v. Jones, 411 U. S. 145 (1973); 
cf. White Mountain Apache Tribe v. Bracker, supra.

14 We have recognized that federal law has sometimes diminished the in-
herent power of Indian tribes in significant ways. As we stated in United 
States v. Wheeler, 435 U. S., at 323-326:
“Their incorporation within the territory of the United States, and their 
acceptance of its protection, necessarily divested them of some aspects of 
the sovereignty which they had previously exercised. ... In sum, Indian 
tribes still possess those aspects of sovereignty not withdrawn by treaty or 
statute, or by implication as a necessary result of their dependent status.

“The areas in which such implicit divestiture of sovereignty has been 
held to have occurred are those involving the relations between an Indian 
tribe and nonmembers of the tribe. Thus, Indian tribes can no longer 
freely alienate to non-Indians the land they occupy. Oneida Indian Na-
tion v. County of Oneida, 414 U. S. 661, 667-668; Johnson v. M’Intosh,
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divested the Tribe of this aspect of sovereignty, it is federal 
law on which they rely as a basis for the asserted right of 
freedom from Tribal Court interference. They have, there-
fore, filed an action “arising under” federal law within the 
meaning of § 1331. The District Court correctly concluded 
that a federal court may determine under § 1331 whether a 
tribal court has exceeded the lawful limits of its jurisdiction.

II
Respondents’ contend that, even though the District 

Court’s jurisdiction was properly invoked under § 1331, the 
Court of Appeals was correct in ordering that the complaint 
be dismissed because the petitioners failed to exhaust their 
remedies in the tribal judicial system. They further assert 
that the underlying tort action “has turned into a procedural 
and jurisdictional nightmare” because petitioners did not pur-
sue their readily available Tribal Court remedies. Petition-
ers, in response, relying in part on Oliphant v. Suquamish 
Indian Tribe, 435 U. S. 191 (1978), assert that resort to ex-
haustion as a matter of comity “is manifestly inappropriate.”

In Oliphant we held that the Suquamish Indian Tribal 
Court did not have criminal jurisdiction to try and to punish 
non-Indians for offenses committed on the reservation. 
That holding adopted the reasoning of early opinions of two 
United States Attorneys General,15 and concluded that fed- * 16 

8 Wheat. 543, 574. They cannot enter into direct commercial or govern-
mental relations with foreign nations. Worcester v. Georgia, 6 Pet. 515, 
559; Cherokee Nation v. Georgia, 5 Pet., at 17-18; Fletcher v. Peck, 6 
Cranch 87, 147 (Johnson, J., concurring). And, as we have recently held, 
they cannot try nonmembers in tribal courts. Oliphant v. Suquamish 
Indian Tribe [435 U. S. 191 (1978)].”

16 We stated:
“Faced by attempts of the Chocktaw Tribe to try non-Indian offenders in 
the early 1800’s the United States Attorneys General also concluded that 
the Choctaws did not have criminal jurisdiction over non-Indians absent 
congressional authority. See 2 Op. Atty. Gen. 693 (1834); 7 Op. Atty. 
Gen. 174 (1855). According to the Attorney General in 1834, tribal crimi-
nal jurisdiction over non-Indians is, inter alia, inconsistent with treaty
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eral legislation conferring jurisdiction on the federal courts to 
try non-Indians for offenses committed in Indian Country had 
implicitly pre-empted tribal jurisdiction. We wrote:

“While Congress never expressly forbade Indian tribes 
to impose criminal penalties on non-Indians, we now 
make express our implicit conclusion of nearly a century 
ago that Congress consistently believed this to be the 
necessary result of its repeated legislative actions.” 
Id., at 204.

If we were to apply the Oliphant rule here, it is plain that 
any exhaustion requirement would be completely foreclosed 
because federal courts would always be the only forums for 
civil actions against non-Indians. For several reasons, how-
ever, the reasoning of Oliphant does not apply to this case. 
First, although Congress’ decision to extend the criminal 
jurisdiction of the federal courts to offenses committed by 
non-Indians against Indians within Indian Country supported 
the holding in Oliphant, there is no comparable legislation 
granting the federal courts jurisdiction over civil disputes 
between Indians and non-Indians that arise on an Indian 
reservation.16 16 Moreover, the opinion of one Attorney Gen-
eral on which we relied in Oliphant, specifically noted the 
difference between civil and criminal jurisdiction. Speaking 
of civil jurisdiction, Attorney General Cushing wrote:

“But there is no provision of treaty, and no statute, 
which takes away from the Choctaws jurisdiction of a 
case like this, a question of property strictly internal to 
the Chocktaw nation; nor is there any written law which

provisions recognizing the sovereignty of the United States over the terri-
tory assigned to the Indian nation and the dependence of the Indians on the 
United States.” 435 U. S., at 198-199.

16 F. Cohen, Handbook of Federal Indian Law 253 (1982) (“The develop-
ment of principles governing civil jurisdiction in Indian Country has been 
markedly different from the development of rules dealing with criminal 
jurisdiction”).
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confers jurisdiction of such a case in any court of the 
United States.

“The conclusion seems to me irresistible, not that such 
questions are justiciable nowhere, but that they remain 
subject to the local jurisdiction of the Chocktaws.

“Now, it is admitted on all hands . . . that Congress has 
‘paramount right to legislate in regard to this question, 
in all its relations. It has legislated, in so far as it saw 
fit, by taking jurisdiction in criminal matters, and omit-
ting to take jurisdiction in civil matters. . . . By all 
possible rules of construction the inference is clear that 
jurisdiction is left to the Choctaws themselves of civil 
controversies arising strictly within the Chocktaw Na-
tion.” 7 Op. Atty. Gen. 175, 179-181 (1855) (emphasis 
added).17

Thus, we conclude that the answer to the question whether 
a tribal court has the power to exercise civil subject-matter 
jurisdiction over non-Indians in a case of this kind is not 
automatically foreclosed, as an extension of Oliphant would 
require.18 Rather, the existence and extent of a tribal 
court’s jurisdiction will require a careful examination of tribal 
sovereignty, the extent to which that sovereignty has been 

17 A leading treatise on Indian law suggests strongly that Congress has 
had a similar understanding:
“In the civil field, however, Congress has never enacted general legislation 
to supply a federal or state forum for disputes between Indians and non-
Indians in Indian country. Furthermore, although treaties between the 
federal government and Indian tribes sometimes required tribes to surren-
der non-Indian criminal offenders to state or federal authorities, Indian 
treaties did not contain provision for tribal relinquishment of civil jurisdic-
tion over non-Indians.” Id., at 253-254.

18 Cf. Kennerly v. District Court of Montana, 400 U. S. 423 (1971); Wil-
liams v. Lee, 358 U. S. 217 (1959).
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altered, divested, or diminished,19 as well as a detailed study 
of relevant statutes, Executive Branch policy as embodied 
in treaties and elsewhere, and adminstrative or judicial 
decisions.

We believe that examination should be conducted in the 
first instance in the Tribal Court itself. Our cases have often 
recognized that Congress is committed to a policy of support-
ing tribal self-government and self-determination.20 That 
policy favors a rule that will provide the forum whose juris-
diction is being challenged the first opportunity to evaluate 
the factual and legal bases for the challenge.21 Moreover the 
orderly administration of justice in the federal court will be 
served by allowing a full record to be developed in the Tribal 
Court before either the merits or any question concerning ap-
propriate relief is addressed.22 The risks of the kind of “pro-
cedural nightmare” that has allegedly developed in this case

19 See, e. g., New Mexico v. Mescalero Apache Tribe, 462 U. S. 324, 
331-332 (1983); Merrion v. Jicarilla Apache Tribe, 455 U. S., at 137; 
Washington v. Confederated Tribes of Colville Indian Reservation, 447 
U. S., at 152.

™New Mexico v. Mescalero Apache Tribe, 462 U. S., at 332; Merrion v. 
Jicarilla Apache Tribe, 455 U. S., at 138, n. 5; White Mountain Apache 
Tribe v. Bracker, 448 U. S., at 143-144, and n. 10; Morion v. Mancari, 417 
U. S. 535, 551 (1974); Williams v. Lee, 358 U. S., at 223.

21 We do not suggest that exhaustion would be required where an asser-
tion of tribal jurisdiction “is motivated by a desire to harass or is conducted 
in bad faith,” cf. Juidice v. Vail, 430 U. S. 327, 338 (1977), or where the 
action is patently violative of express jurisdictional prohibitions, or where 
exhaustion would be futile because of the lack of an adequate opportunity 
to challenge the court’s jurisdiction.

22 Four days after receiving notice of the default judgment, petitioners 
requested that the District Court enter an injunction. Crow Tribal Court 
Rule of Civil Procedure 17(d) provides that a party in a default may move 
to set aside the default judgment at any time within 30 days. App. 17. 
Petitioners did not utilize this legal remedy. It is a fundamental principle 
of long standing that a request for an injunction will not be granted as long 
as an adequate remedy at law is available. See, e. g., Rondeau v. Mosinee 
Paper Corp., 422 U. S. 49, 57 (1975); Sampson v. Murray, 415 U. S. 61, 88 
(1974).
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will be minimized if the federal court stays its hand until after 
the Tribal Court has had a full opportunity to determine its 
own jurisdiction23 and to rectify any errors it may have 
made.24 Exhaustion of tribal court remedies, moreover, will 
encourage tribal courts to explain to the parties the precise 
basis for accepting jurisdiction, and will also provide other 
courts with the benefit of their expertise in such matters in 
the event of further judicial review.25

Ill
Our conclusions that § 1331 encompasses the federal ques-

tion whether a tribal court has exceeded the lawful limits of 
its jurisdiction, and that exhaustion is required before such a 
claim may be entertained by a federal court, require that we 
reverse the judgment of the Court of Appeals. Until peti-
tioners have exhausted the remedies available to them in the 
Tribal Court system, n. 4, supra, it would be premature for a 
federal court to consider any relief. Whether the federal ac-
tion should be dismissed, or merely held in abeyance pending 
the development of further Tribal Court proceedings, is a 
question that should be addressed in the first instance by the 
District Court. Accordingly, the judgment of the Court of 
Appeals is reversed, and the case is remanded for further 
proceedings consistent with this opinion.

It is so ordered.

28 C. Wright, Handbook of the Law of Federal Courts § 16 (1976).
24 Cf. Weinberger v. Salfi, 422 U. S. 749, 765 (1975).
26Ibid.; see, e. g., North Dakota ex rel. Wefald v. Kelly, 10 Indian L. 

Rep. 6059 (1983); Crow Creek Sioux Tribe v. Buum, 10 Indian L. Rep. 
6031 (1983).
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RUSSELL v. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SEVENTH CIRCUIT

No. 84-435. Argued April 24, 1985—Decided June 3, 1985

Title 18 U. S. C. § 844(i) makes it a crime to maliciously damage or de-
stroy, or attempt to damage or destroy, by means of fire or an explosive, 
“any building . . . used ... in any activity affecting interstate or foreign 
commerce.” Petitioner, who was earning rental income from a two-unit 
apartment building and treated it as business property for tax purposes, 
was convicted for violating § 844(i) after he unsuccessfully attempted to 
set fire to the building, and the conviction was affirmed on appeal. Both 
the District Court and the Court of Appeals rejected his contention that 
the building was not commercial or business property, and therefore was 
not capable of being the subject of an offense under § 844(i).

Held: Section 844(i) applies to petitioner’s apartment building. The lan-
guage of the statute expresses an intent by Congress to exercise its full 
power under the Commerce Clause, and the legislative history indicates 
that Congress at least intended to protect all “business property.” The 
rental of real estate is unquestionably an activity that affects commerce 
for purposes of the statute, and the congressional power to regulate the 
class of activities that constitute the rental market for real estate in-
cludes the power to regulate individual activity within that class, such as 
the local rental of an apartment unit. Pp. 859-862.

738 F. 2d 825, affirmed.

Ste ve ns , J., delivered the opinion for a unanimous Court.

Julius Lucius Echeles argued the cause for petitioner. 
With him on the briefs was Frederick F. Cohn.

Christopher J. Wright argued the cause pro hac vice for 
the United States. With him on the brief were Solicitor 
General Lee, Assistant Attorney General Trott, Deputy 
Solicitor General Wallace, and Thomas E. Booth.

Just ice  Steven s  delivered the opinion of the Court.
The question presented is whether 18 U. S. C. § 844(i) ap-

plies to a two-unit apartment building that is used as rental 
property.
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Petitioner owns an apartment building located at 4530 
South Union, Chicago, Illinois. He earned rental income 
from it and treated it as business property for tax purposes. 
In early 1983, he made an unsuccessful attempt to set fire 
to the building1 and was consequently indicted for violating 
§ 844(i). Following a bench trial, petitioner was convicted 
and sentenced to 10 years’ imprisonment. The District 
Court1 2 and the Court of Appeals3 both rejected his conten-
tion that the building was not commercial or business prop-
erty, and therefore was not capable of being the subject of an 
offense under § 844(i).

Section 844(i) uses broad language to define the offense. 
It provides:

“Whoever maliciously damages or destroys, or at-
tempts to damage or destroy, by means of fire or an 
explosive, any building, vehicle, or other real or personal 
property used in interstate or foreign commerce or in 
any activity affecting interstate or foreign commerce 
shall be imprisoned for not more than ten years or fined 
not more than $10,000, or both. . . .”

The reference to “any building . . . used ... in any activity 
affecting interstate or foreign commerce” expresses an intent 
by Congress to exercise its full power under the Commerce 
Clause.4

1 Petitioner hired Ralph Branch, a convicted felon, to start a fire in the 
building by using a natural gas line in the basement. Branch attempted to 
start a fire by lighting a potato-chip bag and a piece of wood, but was un-
successful in torching the building. 1 Tr. 35-39. Petitioner asked Branch 
to make a second attempt; however, Branch reported the events to the 
Federal Bureau of Investigation and consented to tape-record a conversa-
tion with petitioner. After the conversation, petitioner was arrested. 
The fire was never set. Id., at 41-50.

2563 F. Supp. 1085 (ND Ill., ED 1983).
3 738 F. 2d 825 (CA7 1984).
4 See Scarborough v. United States, 431 U. S. 563, 571 (1977), in which 

the Court stated:
“As we have previously observed, Congress is aware of the ‘distinction be-
tween legislation limited to activities “in commerce” and an assertion of its
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The legislative history indicates that Congress intended 
to exercise its full power to protect “business property.”* 5 
Moreover, after considering whether the bill as originally 
introduced would cover bombings of police stations or 
churches,6 the bill was revised to eliminate the words “for 

full Commerce Clause power so as to cover all activity substantially affect-
ing interstate commerce.’ United States v. American Bldg. Maintenance 
Industries, 422 U. S. 271, 280 (1975); see also NLRB v. Reliance Fuel 
Corp., 371 U. S. 224, 226 (1963).”

5 Section 844(i) was passed as part of Title XI of the Organized Crime 
Control Act of 1970. 84 Stat. 922, 952. The section originated because of 
the need “to curb the use, transportation, and possession of explosives.” 
Hearings on H. R. 17154, H. R. 16699, H. R. 18573 and Related Proposals 
before Subcommittee No. 5 of the House Committee on the Judiciary, 91st 
Cong., 2d Sess., 1 (1970) (hereinafter Hearings). After hearings before a 
House Subcommittee, Title XI emerged from two bills, H. R. 18573 and 
H. R. 16699, 91st Cong., 2d Sess., that Representative McCullough intro-
duced in the House of Representatives and that were referred to the House 
Committee on the Judiciary. 116 Cong. Rec. 35198 (1970) (statement of 
Rep. McCullough). H. R. 16699 stated, in pertinent part:
“(f) Whoever maliciously damages or destroys, or attempts to damage or 
destroy, by means of an explosive, any building, vehicle, or other real or 
personal property used/or business purposes by a person engaged in com-
merce or in any activity affecting commerce shall be imprisoned for not 
more than ten years or fined not more than $10,000, or both. . . .” Hear-
ings, at 30 (emphasis added).
During the hearings there were several discussions and statements on the 
reach of subsection (f) of H. R. 16699. Will R. Wilson, Assistant Attorney 
General, Criminal Division, Department of Justice, stated early in the 
hearings:
“[W]e have added a new provision (subsection (f)) covering malicious dam-
age or destruction by means of an explosive of any property used for busi-
ness purposes by a person engaged in commerce or in any activity affecting 
commerce. . . . Since the term ‘affecting commerce’ embraces ‘the fullest 
jurisdictional breadth constitutionally permissible under the commerce 
clause,’ NLRB v. Reliance Fuel Corp., 371 U. S. 224, 226 (1963), subsec-
tion (f) would cover damage by explosives to substantially any business 
property.” Id., at 37.

6 Shortly after Assistant Attorney General Wilson made the comment 
quoted in n. 5, supra, Representative Rodino of New Jersey engaged in 
the following colloquy with Wilson:
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business purposes” from the description of covered prop-
erty.7 Even after that change, however, the final Report on 
the bill emphasized the “very broad” coverage of “substan-
tially all business property.”8 In the floor debates on the 
final bill, although it was recognized that the coverage of the 
bill was extremely broad, the Committee Chairman, Rep-
resentative Celler, expressed the opinion that “the mere 
bombing of a private home even under this bill would not be 

“Mr. Rodi no . That is the problem.
“Mr. Wilson, subsection (f) of section 837, as proposed by H. R. 16699, 

applies to structures used ‘for business purposes.’ I am a little bit in the 
dark. Would this section and these words cover the bombings of police 
stations? . . . Just what would new section 837(f) cover?

“Mr. Wil so n . I don’t believe it would cover either public buildings or 
private homes under normal use, but what this is designed for is the busi-
ness office, where the business is interstate commerce, giving the Federal 
Government a basis for jurisdiction. It is to broaden the thing, to get at 
such things as the bombing of business offices in New York City, where the 
business is in interstate commerce.

“Mr. Rodi no . Would it apply to the bombings of churches, synagogues, 
or religious edifices?

“Mr. Wil so n . I don’t think so.” Hearings, at 56.
7See id., at 300:
“The Cha ir man . The question is whether you want to broaden it to 

cover a private dwelling or a church or other property not used in business.
“Mr. Wyl ie . As  far as I am concerned we could leave out the words 

‘for business purposes,’ and it would help the situation. . . .”
The phrase “for business purposes” was not included when the House Com-
mittee on the Judiciary amended S. 30 and those words were omitted from 
the statute as finally enacted.

8 The Report stated in pertinent part:
“Section 844(i) proscribes the malicious damaging or destroying, by means 
of an explosive, any building, vehicle, or other real or personal.property 
used in interstate or foreign commerce or in any activity affecting inter-
state or foreign commerce. Attempts would also be covered. Since the 
term affecting [interstate or foreign] ‘commerce’ represents ‘the fullest 
jurisdictional breadth constitutionally permissible under the Commerce 
Clause,’ NLRB v. Reliance Fuel Corp., 371 U. S. 224, 226 (1963), this 
is a very broad provision covering substantially all business property.” 
H. R. Rep. No. 91-1549, pp. 69-70 (1970).
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covered because of the question whether the Congress would 
have the authority under the Constitution.”9 In sum, the 
legislative history suggests that Congress at least intended 
to protect all business property, as well as some additional 
property that might not fit that description, but perhaps not 
every private home.

By its terms, however, the statute only applies to property 
that is “used” in an “activity” that affects commerce. The 
rental of real estate is unquestionably such an activity. We 
need not rely on the connection between the market for resi-
dential units and “the interstate movement of people,”10 11 to 
recognize that the local rental of an apartment unit is merely 
an element of a much broader commercial market in rental 
properties. The congressional power to regulate the class 
of activities that constitute the rental market for real estate 
includes the power to regulate individual activity within 
that class.11

Petitioner was renting his apartment building to tenants at 
the time he attempted to destroy it by fire. The property 
was therefore being used in an activity affecting commerce 
within the meaning of § 844(i).

The judgment of the Court of Appeals is affirmed.

It is so ordered.

9See 116 Cong. Rec. 35359 (1970); see also id., at 35198 (“[T]he commit-
tee extended the provision protecting interstate and foreign commerce from 
the malicious use of explosives to the full extent of our constitutional pow-
ers”) (statement of Rep. McCullough); id., at 37187 (“The reach of the law 
... is greatly extended by making it unlawful to damage or destroy prop-
erty which is used in or affects interstate commerce. Nearly all types 
of property will now be protected by the Federal law”) (statement of 
Rep. MacGregor).

10 See McLain v. Real Estate Board of New Orleans, 444 U. S. 232, 245 
(1980).

11 See Perez v. United States, 402 U. S. 146, 153-154 (1971).
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No. 84-5958. Harvey  v . Virgin ia . Sup. Ct. Va. Certiorari 
denied.

No. 84-5968. Brewe r  v . City  of  Clayhatchee . Sup. Ct. 
Ala. Certiorari denied. Reported below: 459 So. 2d 1015.

No. 84-6151. Zeis ler  v . Illinoi s . App. Ct. Ill., 3d Dist. 
Certiorari denied. Reported below: 125 Ill. App. 3d 558, 465 
N. E. 2d 1373.
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No. 84-6160. Antonell i v . United  States  Parole  Comm is -
sion  et  AL. C. A. 7th Cir. Certiorari denied.

No. 84-6165. Harrod  v . Black , Warden . C. A. 8th Cir. 
Certiorari denied.

No. 84-6194. Antonell i v . Illinoi s . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 125 Ill. App. 3d 1159, 481 
N. E. 2d 360.

No. 84-6195. Jones  v . Procunie r , Director , Texas  De -
partm ent  of  Correc tions . C. A. 5th Cir. Certiorari denied.

No. 84-6198. Flore s v . United  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 746 F. 2d 1482.

No. 84-6199. Abdi  v . Georg ia  et  al . C. A. 11th Cir. Cer-
tiorari denied. Reported below: 744 F. 2d 1500.

No. 84-6210. Mealer  v . Jones , Superi ntendent , Great  
Meadow s  Correct ional  Facili ty . C. A. 2d Cir. Certiorari 
denied. Reported below: 741 F. 2d 1451.

No. 84-6211. Hols ey  v . United  State s Distr ict  Court  
for  the  Distr ict  of  Maryland . C. A. 4th Cir. Certiorari 
denied. Reported below: 749 F. 2d 31.

No. 84-6212. Hopgood  v . Hopgood . Sup. Ct. Ga. Certio-
rari denied.

No. 84-6213. Guerrero  v . Territor y  of  Guam . C. A. 9th 
Cir. Certiorari denied. Reported below: 751 F. 2d 391.

No. 84-6226. Moret  v . News ome , Superi ntendent , Geor -
gia  State  Prison . C. A. 11th Cir. Certiorari denied.

No. 84-6233. Hook  v . Fauver , Commissi oner , New  Jerse y  
Depart ment  of  Corre ction s , et  al . C. A. 3d Cir. Certio-
rari denied.

No. 84-6235. In  re  Bailey . C. A. 8th Cir. Certiorari 
denied.

No. 84-6236. Smith  v . Arizon a . Sup. Ct. Ariz. Certiorari 
denied.

No. 84-6238. Tyson  v . South  Carol ina . Sup. Ct. S. C. 
Certiorari denied. Reported below: 283 S. C. 375, 323 S. E. 2d 
770.
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No. 84-6293. Black  v . Unite d  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 754 F. 2d 372.

No. 84-6299. Lewis  v . Unite d  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 754 F. 2d 378.

No. 84-6308. Caldwel l  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 750 F. 2d 341.

No. 84-6336. Gage  v . Unite d  State s . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 753 F. 2d 1084.

No. 84-6338. Ligon  v . Unite d State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 755 F. 2d 933.

No. 84-6341. Gree n  et  al . v . Unite d  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 749 F. 2d 39.

No. 83-1896. Mobil  Oil  Corp . v . Blanton  et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 721 F. 2d 1207.

Justi ce  White , dissenting.
In this case, the United States Court of Appeals for the Ninth 

Circuit affirmed a jury verdict that petitioner had attempted to 
monopolize in violation of §2 of the Sherman Act, ch. 647, 26 
Stat. 209, as amended, 15 U. S. C. § 2, and was therefore liable 
to respondents for treble damages. 721 F. 2d 1207 (1983). Ordi-
narily, a finding of attempted monopolization depends on a show-
ing that there was a dangerous probability that the defendant 
would succeed in monopolizing a relevant market. See Walker 
Process Equipment, Inc. v. Food Machinery & Chemical Corp., 
382 U. S. 172, 177 (1965); Swift & Co. v. United States, 196 U. S. 
375, 396 (1905); Berkey Photo, Inc. v. Eastman Kodak Co., 603 
F. 2d 263, 271-275 (CA2 1979), cert, denied, 444 U. S. 1093 
(1980). In this case, the jury found that the relevant submarket 
that petitioner had attempted to monopolize consisted of sales of 
“Mobil-branded and non-Mobil-branded oil, lubricants, and [tires, 
batteries, accessories and specialties] to Mobil dealers.”

On appeal, petitioner contended that, as a matter of law, sales 
to Mobil dealers only could not constitute a relevant submarket. 
The Court of Appeals found it unnecessary to address this conten-
tion, for it concluded that the finding of attempted monopolization 
could be sustained without reference to the effects of petitioner’s 
conduct in any relevant market. The court relied in part on the 
Ninth Circuit’s earlier ruling in Lessig v. Tidewater Oil Co., 327 
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F. 2d 459, cert, denied, 377 U. S. 993 (1964), in which the court 
had held that the relevant market was not an issue in an at-
tempted monopoly case. In subsequent cases, the Ninth Circuit 
had refined the holding of Lessig to allow avoidance of the issue of 
effects in a relevant market only in cases where the plaintiff had 
proved “either predatory conduct or a per se violation of § 1 [of 
the Sherman Act, 15 U. S. C. §1].” Gough v. Rossmoor Corp., 
585 F. 2d 381, 390 (1978), cert, denied, 440 U. S. 936 (1979). 
Relying on the “Lessig doctrine” as modified in Gough, the court 
held that because respondents had proved that petitioner had 
engaged in practices that constitute per se violations of § 1 of 
the Sherman Act, the attempted monopolization verdict could be 
sustained without reference to the probability that petitioner’s 
conduct would lead to monopolization of any relevant market.

Sections 1 and 2 of the Sherman Act are directed to different 
sorts of threats to competition in our economy. Section 1 pro-
scribes concerted action—contracts, combinations, and conspira-
cies in restraint of trade. Such concerted action is so inherently 
threatening to competition that in certain instances it is forbidden 
without regard to whether it has actually damaged competition 
in a particular market. Section 2 regulates unilateral conduct 
by outlawing monopolization and attempted monopolization. Be-
cause unilateral conduct is far less likely than concerted action to 
pose a threat to competition, “[t]he conduct of a single firm is gov-
erned by §2 alone and is unlawful only when it threatens actual 
monopolization.” Copperweld Corp. n . Independence Tube Corp., 
467 U. S. 752, 767 (1984).

Because the Lessig doctrine allows a violation of § 2 to be found 
on the basis of a per se violation of § 1, without regard to the effect 
of a defendant’s conduct in any relevant market, it appears to be 
in tension with these principles. In addition, the doctrine, al-
though accepted within the Ninth Circuit for over 20 years, has 
been explicitly rejected by a number of Courts of Appeals outside 
the Ninth Circuit. See Edward J. Sweeney & Sons, Inc. v. 
Texaco, Inc., 637 F. 2d 105, 117 (CA3 1980), cert, denied, 451 
U. S. 911 (1981); Photovest Corp. v. Fotomat Corp., 606 F. 2d 
704, 711-712 (CA7 1979), cert, denied, 445 U. S. 917 (1980); 
Spectrofuge Corp. v. Beckman Instruments, Inc., 575 F. 2d 256, 
276, and n. 69 (CA5 1978), cert, denied, 440 U. S. 939 (1979); 
FLM Collision Parts, Inc. v. Ford Motor Co., 543 F. 2d 1019,
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1030 (CA2 1976), cert, denied, 429 U. S. 1097 (1977); E. J. 
Delaney Corp. n . Bonne Bell, Inc., 525 F. 2d 296, 305 (CAIO 
1975), cert, denied, 425 U. S. 907 (1976); George R. Whitten, Jr., 
Inc. v. Paddock Pool Builders, Inc., 508 F. 2d 547, 550 (CAI 
1974), cert, denied, 421 U. S. 1004 (1975); Agrashell, Inc. v. 
Hammons Products Co. 479 F. 2d 269, 287 (CA8), cert, denied, 
414 U. S. 1022 (1973). The questionable validity of the doctrine 
on which the decision of the Ninth Circuit in this case rested and 
the longstanding conflict among the Circuits over the issue indi-
cate that this case is one that this Court ought to resolve. I 
would therefore grant the petition for certiorari.

No. 83-6298. Mc Donal d  v . Miss ouri . Sup. Ct. Mo.;
No. 84-6006. Mason  v . Sielaff , Direct or , Virgi nia  De -

partmen t  of  Correc tions . C. A. 4th Cir.;
No. 84-6036. Garrett  v . Texas . Ct. Crim. App. Tex.;
No. 84-6098. Session  v . Texas . Ct. Crim. App. Tex.;
No. 84-6131. Devier  v . Georgia . Sup. Ct. Ga.;
No. 84-6167. Groover  v . Florida . Sup. Ct. Fla.;
No. 84-6183. Huffs tetler  v . North  Carolina . Sup. Ct. 

N. C.;
No. 84-6186. Ferrell  v . South  Carolina . Sup. Ct. S. C.; 
No. 84-6189. Chaffee  v . South  Carolina . Sup. Ct. S. C.; 
No. 84-6223. Daniel  v . Alabama . Sup. Ct. Ala.;
No. 84-6230. Truesd ale  v . South  Carolina . Sup. Ct.

S. C.; and
No. 84-6254. Banni ster  v . Miss ouri . Sup. Ct. Mo. Cer-

tiorari denied. Reported below: No. 83-6298, 661 S. W. 2d 497; 
No. 84-6006, 748 F. 2d 852; No. 84-6036, 682 S. W. 2d 301; 
No. 84-6098, 676 S. W. 2d 364; No. 84-6131, 253 Ga. 604, 323 
S. E. 2d 150; No. 84-6167, 458 So. 2d 226; No. 84-6183, 312 N. C. 
92, 322 S. E. 2d 110; Nos. 84-6186 and 84-6189, 285 S. C. 21, 328 
S. E. 2d 464; No. 84-6223, 459 So. 2d 948; No. 84-6230, 285 S. C. 
13, 328 S. E. 2d 53; No. 84-6254, 680 S. W. 2d 141.

Justice  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.
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No. 84-1179. Tavone  v . Rhode  Islan d . Sup. Ct. R. I. 
Certiorari denied. Justi ce  Brennan  and Justice  Marsha ll  
would grant the petition for writ of certiorari and reverse the 
judgment of conviction. Reported below: 482 A. 2d 693.

No. 84-1262. Federation  Internationale  de  Basketball  
Amateu r  v . Behagen . C. A. 10th Cir. Certiorari denied. 
Justice  White  took no part in the consideration or decision of 
this petition. Reported below: 744 F. 2d 731.

No. 84-1294. Vill ages , Inc . v . Metro pol itan  Develop -
ment  Commiss ion  of  Marion  County . Ct. App. Ind. Motion 
of National Association of Homes for Children for leave to file a 
brief as amicus curiae granted. Certiorari denied. Reported 
below: 464 N. E. 2d 367.
Rehearing Denied

No. 84-5307. Thetf ord  v . United  States , 469 U. S. 1218;
No. 84-5626. Dufour  v . Miss iss ipp i, 469 U. S. 1230; and
No. 84-5945. Watkins  v . Heckle r , Secretary  of  Health  

and  Human  Servi ces , 469 U. S. 1223. Petitions for rehearing 
denied. Justice  Powe ll  took no part in the consideration or 
decision of these petitions.

Apri l  15, 1985
Dismissal Under Rule 53

No. 84-1387. Moore  v . Virginia . Sup. Ct. Va. Certiorari 
dismissed under this Court’s Rule 53.
Appeals Dismissed

No. 84-1093. Welch  et  al . v . Claibo rne  County  Beer  
Board  et  al . Appeal from Sup. Ct. Tenn, dismissed for want 
of substantial federal question. Justice  White  and Justice  
Blackm Un  would note probable jurisdiction and set case for oral 
argument. Reported below: 678 S. W. 2d 52.

No. 84-1299. Arango  v . Flori da . Appeal from Dist. Ct. 
App. Fla., 3d Dist., dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Reported below: 455 So. 2d 1037.

No. 84-1441. Kay  v . Pennsylvani a . Appeal from Super. 
Ct. Pa. dismissed for want of jurisdiction. Treating the papers 
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whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied. Reported below: 330 Pa. Super. 89, 478 A. 2d 
1366.

No. 84-6425. White  v . Mc Goff , Superi ntendent , Fre -
mont  Correctional  Facili ty . Appeal from Sup. Ct. Colo, dis-
missed for want of jurisdiction. Treating the papers whereon the 
appeal was taken as a petition for writ of certiorari, certiorari 
denied.

No. 84-1329. Crea  v . New  York . Appeal from App. Term, 
Sup. Ct. N. Y., 9th and 10th Jud. Dists., dismissed for want of 
substantial federal question.

No. 84-1346. Heinrich  v . Illinoi s . Appeal from Sup. Ct. 
Ill. dismissed for want of jurisdiction. Reported below: 104 Ill. 
2d 137, 470 N. E. 2d 966.

No. 84-6256. Mack  v . Ameri can  Telep hone  & Tele graph  
Co., Long  Lines , et  al . Appeal from D. C. N. D. Ga. dis-
missed for want of jurisdiction.

No. 84-1382. Stern  et  al . v . Weiss  et  al . Appeal from 
Sup. Ct. N. C. dismissed for want of substantial federal question. 
Justi ce  Blackm un  would note probable jurisdiction and give this 
case plenary consideration. Reported below: 312 N. C. 486, 322 
S. E. 2d 771.
Certiorari Dismissed. (See No. 84-501, ante, p. 154.)
Miscellaneous Orders

No.----------- . Furman  v . Commis sion er  of  Internal  Rev -
enue . Motion to direct the Clerk to file a petition for writ of 
certiorari that does not comply with Rule 33 denied. Motion to 
direct the Clerk to file a petition for writ of certiorari out of time 
denied.

No. A-674 (84-6082). Attwell  et  al . v . Unite d  States  
Postal  Service  et  al ., 470 U. S. 1008. Application to suspend 
the effect of the order denying certiorari pending action on a peti-
tion for rehearing, addressed to Just ice  Marsh all  and referred 
to the Court, denied.

No. D-455. In  re  Disbarme nt  of  Philli ps . Disbarment 
entered. [For earlier order herein, see 469 U. S. 914.]
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No. D-472. In  re  Disb arment  of  Miller . Disbarment 
entered. [For earlier order herein, see 469 U. S. 1186.]

No. D-475. In  re  Dis barment  of  Padell . The order of 
this Court entered February 19, 1985 [469 U. S. 1203], suspend-
ing Bert Padell from further practice of law in this Court is 
vacated and the rule to show cause issued February 19, 1985, is 
discharged.

No. D-488. In  re  Dis barment  of  Rouse . It is ordered that 
Arthur J. Rouse, of West Nyack, N. Y., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. 100, Orig. Webber  v . Oklahom a  et  al . Motion for 
leave to file bill of complaint denied.

No. 83-1925. Hill sb oroug h  County , Florida , et  al . v . 
Automated  Medical  Laboratories , Inc . C. A. 11th Cir. 
[Probable jurisdiction noted, 469 U. S. 1156.] Motion of the So-
licitor General to permit Paul J. Larkin, Jr., Esquire, to present 
oral argument pro hac vice granted.

No. 84-310. In  re  Snyder . C. A. 8th Cir. [Certiorari 
granted, 469 U. S. 1156.] Motion of United States Court of 
Appeals for the Eighth Circuit to supplement the joint appendix 
granted.

No. 84-320. National  Farmer s  Union  Insurance  Cos . et  
al . v. Crow  Trib e  of  Indians  et  al . C. A. 9th Cir. [Certio-
rari granted, 469 U. S. 1032.] Motion of Sac and Fox Tribe of 
Indians of Oklahoma for leave to file a brief as amicus curiae out 
of time denied.

No. 84-518. Johnso n  et  al . v . Mayor  and  City  Council  
of  Balti more  et  al .; and

No. 84-710. Equal  Employment  Opport unity  Commission  
v. Mayor  and  City  Council  of  Baltimore  et  al . C. A. 4th 
Cir. [Certiorari granted, 469 U. S. 1156.] Motion of National 
League of Cities for leave to file a brief as amicus curiae granted.

No. 84-589. Dowli ng  v . United  States . C. A. 9th Cir. 
[Certiorari granted, 469 U. S. 1157.] Motion of Recording Indus-
try Association of America, Inc., for leave to file a brief as amicus 
curiae granted.
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No. 84-648. Sedim a , S. P. R. L. v . Imre x  Co ., Inc ., et  al . 
C. A. 2d Cir. [Certiorari granted, 469 U. S. 1157.] Motions of 
American Institute of Certified Public Accountants, Alliance of 
American Insurers et al., and Securities Industry Association for 
leave to file briefs as amici curiae granted.

No. 84-822. American  National  Bank  & Trust  Comp any  
of  Chicago  et  al . v . Haroco , Inc ., et  al . C. A. 7th Cir. 
[Certiorari granted, 469 U. S. 1157.] Motions of Interinsurance 
Exchange of the Automobile Club of Southern California and John 
Grado et al. for leave to file briefs as amici curiae granted.

No. 84-835. New  Jersey  Departme nt  of  Correcti ons  v . 
Nash ; and

No. 84-776. Carchm an , Mercer  County  Pros ecut or  v . 
Nash . C. A. 3d Cir. [Certiorari granted, 469 U. S. 1157.] Mo-
tion of respondent to permit John Burke III, Esquire, to present 
oral argument pro hoc vice granted.

No. 84-861. National  Labor  Relati ons  Board  v . Inter -
national  Longs hore men ’s Ass n ., AFL-CIO, et  al . C. A. 
4th Cir. [Certiorari granted, 469 U. S. 1188.] Motion of Ameri-
can Federation of Labor and Congress of Industrial Organizations 
for leave to file a brief as amicus curiae granted.

No. 84-1023. United  States  v . Rojas -Contreras . C. A. 
9th Cir. [Certiorari granted, 469 U. S. 1207.] Motion of the 
Solicitor General to dispense with printing the joint appendix 
granted.

No. 84-5909. Adams  v . Fulcomer  et  al ., 469 U. S. 1205. 
Motion of petitioner to reconsider the order denying leave to pro-
ceed in forma pauperis denied. Justice  Powell  took no part in 
the consideration or decision of this motion.

No. 84-6317. In  re  Antonelli ;
No. 84-6368. In  re  Brow n ; and
No. 84-6429. In  re  Ross . Petitions for writs of habeas cor-

pus denied.
No. 84-6297. In  re  Hellwarth . Petition for writ of manda-

mus denied.
Probable Jurisdiction Noted or Postponed

No. 84-1360. City  of  Renton  et  al . v . Playtim e The -
atres , Inc ., et  al . Appeal from C. A. 9th Cir. Motion of
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National League of Cities et al. for leave to file a brief as amici 
curiae granted. Probable jurisdiction noted. Reported below: 
748 F. 2d 527.

No. 84-495. Thorn burg h , Governo r  of  Pennsylvania , et  
al . v. American  College  of  Obstet ric ians  and  Gynecolo -
gists  et  al . Appeal from C. A. 3d Cir. Further consideration 
of question of jurisdiction postponed to hearing of case on the 
merits. Reported below: 737 F. 2d 283.

No. 84-248. Pino  v . Distri ct  Court  of  the  Second  Judi -
cial  Distr ict ’s  Children ’s  Court  in  and  for  the  County  of  
Bernali llo . Appeal from Sup. Ct. N. M. Motion of Navajo 
Nation for leave to file a brief as amicus curiae granted. Further 
consideration of question of jurisdiction postponed to hearing of 
case on the merits.

Certiorari Granted
No. 84-1340. Wygant  et  al . v . Jackso n  Board  of  Educa -

tion  et  al . C. A. 6th Cir. Certiorari granted. Reported 
below: 746 F. 2d 1152.

No. 84-1321. Nix, Warden  v . Whites ide . C. A. 8th Cir. 
Motion of respondent for leave to proceed in forma pauperis and 
certiorari granted. Reported below: 744 F. 2d 1323.

No. 84-1361. United  States  v . Loud  Hawk  et  al . C. A. 
9th Cir. Motion of respondents for leave to proceed in forma 
pauperis and certiorari granted. Reported below: 741 F. 2d 
1184.

Certiorari Denied. (See also Nos. 84-1299, 84-1441, and 84-6425, 
supra.)

No. 82-1841. Board  of  Water  Supply , City  and  County  
of  Honolulu , Hawaii  v . Nakata  et  al . Sup. Ct. Haw. Cer-
tiorari denied. Reported below: 65 Haw. 531, 656 P. 2d 57.

No. 84-881. Baker  et  al . v . United  State s Dis trict  
Court  for  the  Northern  Dis trict  of  Oklaho ma . C. A. 10th 
Cir. Certiorari denied. Reported below: 744 F. 2d 1438.

No. 84-930. Cherek  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 734 F. 2d 1248.
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No. 84-932. CED’s, Inc ., dba  Products  for  Power  v . 
United  State s  Environmental  Protect ion  Agency  et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 745 F. 2d 
1092.

No. 84-943. Elvrum  et  al . v . Will iams  et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 742 F. 2d 549.

No. 84-971. Kapni son  v . United  State s . C. A. 10th Cir. 
Certiorari denied. Reported below: 743 F. 2d 1450.

No. 84-976. Bellevue  Fire  Figh ter s  Local  1604, Inter -
national  Ass ociation  of  Fire  Fighter s , AFL-CIO, CLC, et  
al . v. City  of  Belle vue . Sup. Ct. Wash. Certiorari denied. 
Reported below: 100 Wash. 2d 748, 675 P. 2d 592.

No. 84-1011. Olip hant  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 745 F. 2d 49.

No. 84-1016. Harri ngton  v . Unit ed  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 742 F. 2d 1463.

No. 84-1017. Univer si ty  of  Pittsbu rgh  et  al . v . Kry - 
nicky  et  AL. C. A. 3d Cir. Certiorari denied. Reported 
below: 742 F. 2d 94.

No. 84-1019. Carpen ter ’s  Local  Union  No . 1478 et  al . v . 
Stevens . C. A. 9th Cir. Certiorari denied. Reported below: 
743 F. 2d 1271.

No. 84-1020. Whit e v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 746 F. 2d 426.

No. 84-1053. Eccle sias tical  Order  of  the  ISM of  AM, 
Inc . v. Commi ssi oner  of  Internal  Revenue . C. A. 6th Cir. 
Certiorari denied. Reported below: 740 F. 2d 967.

No. 84-1086. Perkins  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 749 F. 2d 29.

No. 84-1135. Commis sion er  of  Trans por tati on  of  the  
State  of  New  York  v . United  State s  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 750 F. 2d 163.

No. 84-1151. Estate  of  Kremm  v . Commi ssi oner  of  Pat -
ents  and  Trademarks . C. A. Fed. Cir. Certiorari denied. 
Reported below: 743 F. 2d 1578.
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No. 84-1157. NKC Hosp ital s , Inc . v . Heckl er , Secretary  
of  Health  and  Human  Servi ces . C. A. 6th Cir. Certiorari 
denied. Reported below: 747 F. 2d 1100.

No. 84-1167. Pinar  v . Dole , Secret ary  of  Trans por ta -
tion , et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 747 F. 2d 899.

No. 84-1185. Razatos  v . Colorado  Suprem e  Court  et  al . 
C. A. 10th Cir. Certiorari denied. Reported below: 746 F. 2d 
1429.

No. 84-1231. Stric kland , Warden , et  al . v . King . C. A. 
11th Cir. Certiorari denied. Reported below: 748 F. 2d 1462.

No. 84-1238. Roop  v . Alaska . Ct. App. Alaska. Certiorari 
denied.

No. 84-1263. Rodman  et  al . v . Hensl ey  et  al . C. A. 8th 
Cir. Certiorari denied. Reported below: 740 F. 2d 665.

No. 84-1275. Stewart  v . Disn eyland , Divis ion  of  Walt  
Disney  Productions , et  al . C. A. 9th Cir. Certiorari denied. 
Reported below: 746 F. 2d 1487.

No. 84-1283. Luna  v . House  of  Sofas  et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 745 F. 2d 57.

No. 84-1284. United  States  v . Squillacot e  et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 739 F. 2d 1208 and 
747 F. 2d 432.

No. 84-1289. Port  Termi nal  Railroa d  Ass n . v . Sims . Ct. 
App. Tex., 1st Sup. Jud. Dist. Certiorari denied. Reported 
below: 671 S. W. 2d 575.

No. 84-1290. Byrne  v . Mass  Transit  Adminis trat ion  et  
al . Ct. Sp. App. Md. Certiorari denied. Reported below: 58 
Md. App. 501, 473 A. 2d 956.

No. 84-1296. Pennsylvania  Dental  Ass n , et  al . v . Medi -
cal  Asso ciati on  of  Pennsy lvani a , dba  Pennsy lvani a  Blue  
Shield , et  al . C. A. 3d Cir. Certiorari denied. Reported 
below: 745 F. 2d 248.

No. 84-1301. Amis  v . Stee le , Lee  County  Tax  Collector , 
et  al . C. A. 11th Cir. Certiorari denied. Reported below: 744 
F. 2d 95.
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No. 84-1305. Epperson  v . Estate  of  Epperson . Sup. Ct. 
Ark. Certiorari denied. Reported below: 284 Ark. 35, 679 
S. W. 2d 792.

No. 84-1308. Bosle y , Clerk  of  the  Circuit  Court , City  
of  St . Louis , et  al . v . Barnes  et  al . C. A. 8th Cir. Certio-
rari denied. Reported below: 745 F. 2d 501.

No. 84-1309. Starnes  et  al . v . Heckl er , Secretary  of  
Health  and  Human  Servic es , et  al . C. A. 4th Cir. Certio-
rari denied. Reported below: 748 F. 2d 217.

No. 84-1314. Internat ional  Longs hore men ’s Ass n ., 
AFL-CIO, et  al . v. Hampton  Roads  Shippi ng  Ass n . C. A. 
4th Cir. Certiorari denied. Reported below: 746 F. 2d 1015.

No. 84-1322. Nill  v . Essex  Group , Inc ., et  al . Ct. App. 
Ind. Certiorari denied. Reported below: 462 N. E. 2d 1334.

No. 84-1325. Ponterio  v. Koch , Mayor  of  the  City  of  
New  York , et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 751 F. 2d 374.

No. 84-1328. Ulane  v . Eas tern  Air  Lines , Inc . C. A. 7th 
Cir. Certiorari denied. Reported below: 742 F. 2d 1081.

No. 84-1330. Gould  v . Mutual  Life  Insurance  Company  
of  New  York . C. A. 9th Cir. Certiorari denied. Reported 
below: 735 F. 2d 1165.

No. 84-1336. Kern  v . United  State s . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 751 F. 2d 382.

No. 84-1338. Ramos  v . Ramos . App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 126 Ill. App. 3d 391, 466 N. E. 
2d 1016.

No. 84-1339. Raske  v . Board  of  Commis sione rs  of  the  
Forest  Prese rve  Dis trict  of  Cook  County , Illino is . C. A. 
7th Cir. Certiorari denied. Reported below: 749 F. 2d 34.

No. 84-1349. Busto  v . Martin  Marietta . Ct. App. Colo. 
Certiorari denied. Reported below: 691 P. 2d 345.

No. 84-1356. Kohn  Beverage  Co . v . Teamst ers ’ Local  
No. 348 et  AL. C. A. 6th Cir. Certiorari denied. Reported 
below: 749 F. 2d 315.
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No. 84-1371. Farwes t  Stee l  Corp . v . De Santi s et  al . 
Sup. Ct. Wash. Certiorari denied. Reported below: 102 Wash. 
2d 487, 687 P. 2d 207.

No. 84-1391. Indepe ndent  School  Dis trict  No . 3 of  Bro -
ken  Arrow , Tulsa  County , Oklahom a  v . Helms . C. A. 10th 
Cir. Certiorari denied. Reported below: 750 F. 2d 820.

No. 84-1392. Geor ge  et  al . v . Liberty  National  Bank  
& Trust  of  Louisvi lle , Formerly  dba  United  Kent ucky  
Bank , Inc ., et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below: 753 F. 2d 50.

No. 84-1405. Ghibaudy  v . Unite d  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 757 F. 2d 108.

No. 84-1407. Scott  v . Baldrig e , Secret ary  of  Commerce . 
C. A. D. C. Cir. Certiorari denied. Reported below: 241 U. S. 
App. D. C. 174, 746 F. 2d 907.

No. 84-1424. Ciro  v . United  State s . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 753 F. 2d 248.

No. 84-1434. Mangrum  v . Continental  Casualty  Co . 
C. A. 6th Cir. Certiorari denied. Reported below: 745 F. 2d 57.

No. 84-1456. Erdlen  v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 750 F. 2d 1197.

No. 84-1474. Bartholomew  v . United  State s . C. A. 5th 
Cir. Certiorari denied. Reported below: 752 F. 2d 644.

No. 84-1489. Phelps  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 746 F. 2d 1480.

No. 84-5844. Primiano  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 746 F. 2d 1473.

No. 84-5933. Bowring  v . Booker , Warden . C. A. 4th Cir. 
Certiorari denied. Reported below: 746 F. 2d 1470.

No. 84-5979. Barngr over  v . Calif ornia . Ct. App. Cal., 
1st App. Dist. Certiorari denied.

No. 84-5997. Mc Queen  v . Parole  and  Probation  Commis -
sion . Sup. Ct. Fla. Certiorari denied. Reported below: 461 
So. 2d 115.
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No. 84-6034. Smit h  v . Miss ouri . Sup. Ct. Mo. Certiorari 
denied.

No. 84-6076. Rabb  v . Unite d  State s . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 752 F. 2d 1320.

No. 84-6090. Kane  v . Florida  State  Attor ney  Gene ral  
et  AL. C. A. 6th Cir. Certiorari denied. Reported below: 746 
F. 2d 1477.

No. 84-6134. Alexan der  v . Illinois . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 127 Ill. App. 3d 1007, 
470 N. E. 2d 1071.

No. 84-6150. Smit h  v . Illinoi s . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 125 Ill. App. 3d 1164, 481 
N. E. 2d 363.

No. 84-6190. Judd  v . Unite d  States  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 751 F. 2d 390.

No. 84-6231. Doe  v . Michigan  Departme nt  of  Social  
Services  et  al . Ct. App. Mich. Certiorari denied.

No. 84-6240. Spee dy  v . Wyrick , Warden , et  al . C. A. 
8th Cir. Certiorari denied. Reported below: 748 F. 2d 481.

No. 84-6241. Lee  v . Alderman  et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 751 F. 2d 379.

No. 84-6242. Midwif e v . El  Paso  Maternity  Nursing  
Home  et  al . C. A. 9th Cir. Certiorari denied. Reported 
below: 735 F. 2d 1371.

No. 84-6244. Ward  v . Oklahoma  et  al . Ct. Crim. App. 
Okla. Certiorari denied.

No. 84-6245. Kimb all  v . Lewellen  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 745 F. 2d 66.

No. 84-6252. Phillip s v . Alabama . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 447 So. 2d 1312.

No. 84-6257. Lucien  v. Illinoi s . App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 128 Ill. App. 3d 706, 471 
N. E. 2d 210.
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No. 84-6258. Lucie n  v . Mc Ginnis , Warden . C. A. 7th Cir. 
Certiorari denied.

No. 84-6262. Bragg  v . Cave , Judge . C. A. 5th Cir. Cer-
tiorari denied.

No. 84-6264. Ash  v . Swanson  et  al . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 742 F. 2d 1461.

No. 84-6265. Baker  et  al . v . Alabama . Ct. Crim. App. 
Ala. Certiorari denied. Reported below: 461 So. 2d 26.

No. 84-6266. Finney  v . Rothgerber , Chairman , Ken -
tucky  Parole  Board , et  al . C. A. 6th Cir. Certiorari 
denied. Reported below: 751 F. 2d 858.

No. 84-6267. Liber ta  v . New  York . Ct. App. N. Y. Cer-
tiorari denied. Reported below: 64 N. Y. 2d 152, 474 N. E. 2d 
567.

No. 84-6269. Howard  v . Landry . C. A. 5th Cir. Certio-
rari denied. Reported below: 751 F. 2d 381.

No. 84-6274. O’Connor  v. O’Connor . C. A. 3d Cir. Certio-
rari denied. Reported below: 749 F. 2d 27.

No. 84-6276. Spoon  et  al . v . Wyoming . Sup. Ct. Wyo. 
Certiorari denied. Reported below: 691 P. 2d 253.

No. 84-6277. Voss brin ck  v . Vossbrinck . Sup. Ct. Conn. 
Certiorari denied. Reported below: 194 Conn. 229, 478 A. 2d 
1011.

No. 84-6278. Mc Call  v . Tovey  et  al . C. A. 3d Cir. Cer-
tiorari denied.

No. 84-6279. Norman  v . Oregon . Ct. App. Ore. Certiorari 
denied. Reported below: 71 Ore. App. 389, 692 P. 2d 665.

No. 84-6280. Zarrilli  v . Braunst ein . C. A. 1st Cir. Cer-
tiorari denied.

No. 84-6288. Sockwel l  v . Blackbur n , Warden , et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 748 F. 2d 
979.

No. 84-6292. Chance  v . Zimmerman  et  al . C. A. 3d Cir. 
Certiorari denied.
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No. 84-6295. Gibbs  v . Phelps , Secretary , Louis iana  De -
part ment  of  Corrections , et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 747 F. 2d 1462.

No. 84-6296. Howard  v . Cupp , Superint endent , Oreg on  
State  Penitentiary . C. A. 9th Cir. Certiorari denied. Re-
ported below: 747 F. 2d 510.

No. 84-6304. Will iams  v . New  Jerse y . Sup. Ct. N. J. 
Certiorari denied. Reported below: 99 N. J. 208, 491 A. 2d 704.

No. 84-6311. Mitch ell  v . Meese , Attor ney  General . 
C. A. 7th Cir. Certiorari denied.

No. 84-6313. Yocum  v . Unit ed  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 749 F. 2d 34.

No. 84-6314. Calvente  et  al . v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 722 F. 2d 1019.

No. 84-6319. Gray  et  al . v . Unite d  State s . C. A. 10th 
Cir. Certiorari denied.

No. 84-6324. Ingraham  v. Unit ed  State s  Postal  Service  
et  AL. C. A. Fed. Cir. Certiorari denied. Reported below: 
765 F. 2d 156.

No. 84-6328. Flem ing  v . Unit ed  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 755 F. 2d 918.

No. 84-6331. Thomas  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied.

No. 84-6347. Jones  v . United  State s . Ct. App. D. C. 
Certiorari denied.

No. 84-6355. Prid e v . Unite d  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 749 F. 2d 732.

No. 84-6362. Merritt  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 752 F. 2d 1226.

No. 84-6363. Tooker  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 747 F. 2d 975.

No. 84-6376. Andrew s  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 746 F. 2d 247.
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No. 84-6380. Martin  v . Penns ylvan ia  Board  of  Law  
Exami ners . Sup. Ct. Pa. Certiorari denied.

No. 84-6382. Yates  v . Unite d  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 753 F. 2d 70.

No. 84-6383. Esqu ibel  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 749 F. 2d 39.

No. 84-6385. Wise  v . United  State s . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 749 F. 2d 33.

No. 84-6386. Neely  v . Central  Intell igence  Agenc y . 
C. A. D. C. Cir. Certiorari denied. Reported below: 240 U. S. 
App. D. C. 254, 744 F. 2d 878.

No. 84-6388. DiNoia  v. New  York . App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 105 
App. Div. 2d 799, 481 N. Y. S. 2d 738.

No. 84-6389. Haywood  v . Procun ier , Direct or , Texas  De -
partm ent  of  Correc tions . C. A. 5th Cir. Certiorari denied.

No. 84-6392. Lewis  v . Procunier , Director , Texas  De -
partm ent  of  Corre ction s . C. A. 5th Cir. Certiorari denied. 
Reported below: 746 F. 2d 1073.

No. 84-6402. Miri ti  v. Schade  et  AL. C. A. D. C. Cir. 
Certiorari denied.

No. 84-6419. Harvey  v . Smith . C. A. 5th Cir. Certiorari 
denied.

No. 84-6436. De Vyver , aka  Wilson  v . Smith , Supe rin -
tendent , Attic a  Corre ctio nal  Facili ty . C. A. 2d Cir. 
Certiorari denied. Reported below: 794 F. 2d 676.

No. 84-322. Remin ick  et  al . v . Maltz  et  al . Ct. App. 
N. Y. Motion of Bankers Trust Co. for leave to intervene de-
nied. Certiorari denied. Reported below: 62 N. Y. 2d 173, 464 
N. E. 2d 974.

No. 84-600. Cooper  v . Unite d  States  Postal  Service . 
C. A. 9th Cir. Certiorari denied. Reported below: 740 F. 2d 
714.

Justice  White , dissenting.
In December 1980, petitioner filed an administrative complaint 

with respondent, her employer, alleging that she had been denied 
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a position because of her sex. The Regional Postmaster General 
denied the complaint, notifying petitioner that she could appeal to 
the Equal Employment Opportunity Commission within 20 days, 
or file suit in federal district court within 30. See 42 U. S. C. 
§ 2000e-16(c). Choosing the latter route, petitioner filed this suit 
on October 29, 1982, the day before the 30-day limit expired. She 
did not serve copies of the complaint on the United States Attor-
ney or the Attorney General until January 1983, and did not serve 
the Postmaster General until February. The record does not in-
dicate when or if the Postal Service, which was the named defend-
ant, was served, but it was not within the 30-day period.

The District Court dismissed the complaint because it did not 
name the proper defendant, who was the Postmaster General. 
§ 2000e-16(c). Petitioner sought to correct this defect and have 
the amendment relate back to the date of the initial complaint. 
See Fed. Rule Civ. Proc. 15(c).1 The District Court denied the 
motion on the ground that the Postmaster General had not had 
notice of the suit within the 30-day period.

On appeal, a panel of the Ninth Circuit agreed that the Post-
master General was the only proper defendant and that the 30-day 
period was a flat—parenthetically, a jurisdictional—requirement. 
740 F. 2d 714, 716 (1984). Therefore, petitioner’s action was nec-
essarily time-barred unless the amendment could relate back to 
the date of the original complaint. Observing that “[t]here is no 
unanimity among the circuits concerning the proper interpretation 
of rule 15(c)’s notice provision,” ibid., the court adopted a strict, 
literal reading and affirmed.

1 That Rule provides:
“Whenever the claim or defense asserted in the amended pleading arose out 

of the conduct, transaction, or occurrence set forth or attempted to be set 
forth in the original pleading, the amendment relates back to the date of the 
original pleading. An amendment changing the party against whom a claim 
is asserted relates back if the foregoing provision is satisfied and, within the 
period provided by law for commencing the action against him, the party to be 
brought in by amendment (1) has received such notice of the institution of the 
action that he will not be prejudiced in maintaining his defense on the merits, 
and (2) knew or should have know that, but for a mistake concerning the iden-
tity of the proper party, the action would have been brought against him.

“The delivery or mailing of process to the United States Attorney, or his 
designee, or the Attorney General of the United States, or an agency or offi-
cer who would have been a proper defendant if named, satisfies the require-
ment of clauses (1) and (2) hereof with respect to the United States or any 
agency or officer thereof to be brought into the action as a defendant.”
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The case raises two important issues. The first is whether the 
30-day limit of § 2000e-16(c) is jurisdictional or, like the equivalent 
limitation for suits against private employers, see Zipes v. Trans 
World Airlines, Inc., 455 U. S. 385 (1982), subject to waiver, es-
toppel, and equitable tolling. I have previously noted my dissent 
from the Court’s refusal to address this issue, which has divided 
the Courts of Appeals. See Stuckett v. United States Postal 
Service, 469 U. S. 898 (1984) (White , J., joined by Rehnquist , 
J., dissenting from denial of certiorari). In light of the Court of 
Appeals’ firm stance on the 30-day requirement and its view that 
petitioner’s claim “must be barred” unless the amendment related 
back, I believe the issue is presented here. I continue to think it 
merits our attention.

The petition also challenges the Ninth Circuit’s strict reading of 
Rule 15(c).2 As that court observed, the Courts of Appeals have 
not taken a consistent approach to this provision. Some have 
rejected a literal construction of the requirement that the added 
party have had notice of institution of the action within “the 
period provided by law for commencing the action against him,” 
allowing, for example, a reasonable time thereafter for service of 
process. See Kirk v. Cronvich, 629 F. 2d 404, 408 (CA5 1980); 
Ingram v. Kumar, 585 F. 2d 566, 571-572 (CA2 1978), cert, de-
nied, 440 U. S. 940 (1979); see also Ringrose n . Engelberg Huller 
Co., 692 F. 2d 403, 410 (CA6 1982) (Jones, J., concurring). The 
argument in favor of such a grace period for service of process is 
appealing when the statute of limitations is as short as 30 days. 
On the other hand, the Ninth Circuit is hardly alone in requiring 
that the added defendant have had notice strictly within the limi-
tations period. See, e. g., Watson v. Uni-press, Inc., 733 F. 2d 
1386, 1390 (CAIO 1984) (explicitly rejecting Ingram, supra); Trace 
X Chemical, Inc. v. Gulf Oil Chemical Co., 724 F. 2d 68, 71-72 
(CA8 1983); Hughes v. United States, 701 F. 2d 56, 58-59 (CA7 
1982).

Relying on the implications of the Rule’s second paragraph, re-
spondent argues that except as provided therein, actual notice is 

2 The two questions presented are not unrelated. For example, were the 
30-day period jurisdictional, the question would arise whether a district court 
would even have the power, notwithstanding the authorization of Rule 15(c), 
to add a new defendant after 30 days. See generally Canavan v. Beneficial 
Finance Carp., 553 F. 2d 860, 864-865 (CA3 1977).
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always required against a federal defendant. It points out that 
the cases with which the decision below conflicts did not involve 
federal defendants. This effort to separate federal from private 
defendants may or may not be legitimate, but neither the court 
below nor any other cited decision relied on the identity of the 
added defendant in denying relation back. Moreover, this argu-
ment goes more to the question of when the added defendant may 
be deemed to have had notice,3 rather than the question, raised by 
petitioner, whether the period within which notice is required may 
be viewed flexibly.

In light of the conflicts in the lower courts on both issues raised 
by this petition, I would grant certiorari and set the case for oral 
argument.

No. 84-1013. Bough  et  al . v . Ramirez . C. A. 7th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 742 F. 2d 1459.

No. 84-1180. Petrov  v . Unit ed  States . C. A. 2d Cir. 
Certiorari denied. Justice  Brenna n  and Just ice  Marshall  
would grant the petition for writ of certiorari and reverse the 
judgment of conviction. Reported below: 747 F. 2d 824.

No. 84-1224. Evans  v . Virgini a . Sup. Ct. Va. Certiorari 
denied. Reported below: 228 Va. 468, 323 S. E. 2d 114.

Just ice  Marshall , with whom Justi ce  Brennan  joins, 
dissenting.

I continue to adhere to my view that the death penalty is under 
all circumstances cruel and unusual punishment forbidden by the 
Eighth and Fourteenth Amendments, and I would vacate the 
judgment of the Supreme Court of Virginia insofar as it left 

3 In some cases, as where a complaint naming a corporation as the defendant 
is later amended to add the corporation’s owner, e. g., Itel Capital Corp. v. 
Cups Coal Co., 707 F. 2d 1253, 1258 (CA11 1983), or parent corporation, e. g., 
Marks v. Prattco, Inc., 607 F. 2d 1153 (CA5 1979), the added party is deemed 
to have had notice in light of its identity of interests or close association with 
the original defendant. See generally Hernandez Jimenez v. Calero Toledo, 
604 F. 2d 99, 102-103 (CAI 1979). Petitioner’s position is somewhat weak 
in this regard because, while the complaint was filed within the requisite 30 
days, no party was served with process within that period.
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undisturbed the death sentence imposed in this case. Gregg v. 
Georgia, 428 U. S. 153, 231 (1976) (Marshall , J., dissenting). 
However, even if I believed that the death penalty could 
constitutionally be imposed under certain circumstances, I would 
grant certiorari to decide the constitutional validity of the death 
sentence imposed here.

I
Petitioner Wilbert Lee Evans was convicted of capital murder 

in April 1981. At his sentencing hearing, the State urged the 
jury to recommend the death sentence based on Evans’ “future 
dangerousness.” To prove future dangerousness, the State relied 
principally upon the records of seven purported out-of-state con-
victions. The State’s prosecutor later admitted that he knew, at 
the time he introduced the records into evidence, that two of them 
were false. App. to Pet. for Cert. 50a-52a. One of the seven 
“convictions,” for assault on an officer with a deadly weapon, had 
been dismissed on appeal. Another, for engaging in an affray 
with a deadly weapon, had been vacated on appeal, and Evans had 
been reconvicted in a trial de novo; the conviction for one crime 
was, however, counted as two convictions.1 After considering 
Evans’ prior “history,” the jury determined that there was a prob-
ability that he would commit criminal acts of violence that would 
constitute a continuing serious threat to society, see Va. Code 
§ 19.2-264.4C (1983), and it recommended the death penalty based 
solely upon its finding of future dangerousness. 228 Va. 468, 
323 S. E. 2d 114 (1984). Evans was sentenced to death on June 
1, 1981.

On October 16, 1981, while Evans’ direct appeal was pending, 
the Supreme Court of Virginia ruled that, when a capital defend-
ant’s right to a fair and impartial jury is violated during the sen-
tencing phase of trial, a death sentence must be commuted to life 
imprisonment. Patterson v. Common wealth, 222 Va. 653, 283 
S. E. 2d 212 (1981). The court premised its decision on a con-
struction of the then-existing death-penalty statute under which 
only the jury that finds a capital defendant guilty can fix his pun-
ishment. Because the original jury, tainted by the constitutional 
error, could not be reconvened to resentence the defendant, the 

1 In addition, several of the other convictions had been obtained when Evans 
was without the benefit of counsel. App. to Pet. for Cert. 3a-4a.
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death sentence had to be reduced automatically to life imprison-
ment. Id., at 660, 283 S. E. 2d, at 216.

This ruling was in effect when the Virginia Supreme Court con-
sidered Evans’ direct appeal. Therefore, had that court known of 
the error in the sentencing hearing and vacated Evans’ death sen-
tence, he would very likely have received a life sentence.2 But 
the State not only failed to confess its error, it listed all the 
purported convictions, including the erroneous ones, in its brief. 
App. to Pet. for Cert. 42a. In sustaining Evans’ death sentence, 
the State Supreme Court relied, in part, on this inaccurate record. 
Id., at 31a. When Evans petitioned this Court for a writ of 
certiorari, the State again relied on the misleading records of con-
victions in its brief in opposition. Id., at 46a. Certiorari was 
denied. 455 U. S. 1038 (1982).

The State did not notify Evans that it would confess its error 
regarding the false evidence until March 28, 1983. App. to Pet. 
for Cert. 73a. On that day, the Virginia Governor signed into 
law a bill that amended the state death-penalty statute to allow 
for resentencing by a different jury after a death sentence was 
set aside, thus effectively overruling Patterson. See Va. Code 
§ 19.2-264.3C (1983). The State subsequently confessed error to 
the trial judge on April 12, 1983. At a hearing to consider the 
propriety of resentencing Evans, the prosecutor at Evans’ trial 
admitted that he knew the evidence that he introduced at the 
sentencing hearing was false. The judge then ordered a new sen-
tencing hearing. A new jury recommended the death penalty, 
and petitioner was again sentenced to death.

II
In Napue v. Illinois, 360 U. S. 264 (1959), this Court reversed 

a conviction obtained through the use of false evidence that was 
known to be false by representatives of the State. Since Napue, 

2 In its brief in opposition, the State urges that the opinion of the Virginia 
Supreme Court implied that the court would not have applied the Patterson 
rule to Evans’ sentence. A fair reading of the opinion below, however, indi-
cates that the court was not rejecting Evans’ contention that Patterson would 
have controlled his case had it not been legislatively overruled; rather, the 
court was rejecting Evans’ ex post facto argument, which was based on the 
subsequent overruling of Patterson. See 228 Va. 468, 476-477, 323 S. E. 2d 
114, 118-119 (1984).
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this Court has adhered to the principle that a conviction obtained 
by the knowing use of false evidence is fundamentally unfair. 
See, e. g., United States v. Agurs, 427 U. S. 97, 103 (1976); Miller 
v. Pate, 386 U. S. 1, 7 (1967). The rule of Napue is undoubtedly 
applicable to the sentencing phase of a capital trial. In this case, 
the prosecutor admitted that he knowingly introduced false evi-
dence at Evans’ sentencing hearing to demonstrate “future dan-
gerousness.” Evans was therefore deprived of the fundamental 
fairness due him under the Fourteenth Amendment.

To remedy this injury, the state court ordered a new sentencing 
hearing free from the taint of false evidence. This remedy, how-
ever, was inadequate to undo the harm suffered by Evans. For 
the State compounded its original misconduct by concealing the 
deception during both Evans’ direct appeal and his petition for 
certiorari to this Court. Had the State honestly confessed the 
error, petitioner’s sentence would almost certainly have been com-
muted to life imprisonment under the then-existing statute. In-
stead, the State did not confess error until nearly two years after 
the original death sentence had been imposed, by which time the 
death-penalty statute had been amended.

The court below ruled that, even assuming that the prosecutor’s 
handling of the sentencing hearing involved serious prosecutorial 
misconduct, the State was not barred from seeking the death 
penalty a second time. In doing so, it relied on the holding in 
United States v. Morrison, 449 U. S. 361 (1981), that drastic rem-
edies should not be used to redress “deliberate” and “egregious” 
violations of constitutional rights “absent demonstrable prejudice, 
or substantial threat thereof,” to the defendant. Id., at 365. 
The court concluded that Evans’ resentencing hearing removed 
any prejudice. But the court considered only the prejudice 
suffered by Evans at the initial sentencing. It failed to account 
for the harm done to Evans afterwards, during his direct appeal. 
Had the State not continued to rely on the false evidence, very 
likely the death sentence would have been commuted to life 
imprisonment.

The State argues, nevertheless, that this Court cannot consider 
the harm done to Evans by its conduct during the appeal. It di-
rects our attention to the finding by the trial judge that the State 
did not delay its confession of error until after the death-penalty 
statute was amended just to have a second chance to sentence 
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Evans to death. App. to Pet. for Cert. 20a. This argument 
misses the point. Regardless of its purpose in regard to the 
amendment, the State’s continued, knowing use of false evidence 
during the direct appeal and petition for certiorari, and its failure 
to disclose this misconduct, constituted egregious conduct that 
seriously harmed Evans.3

Ill
To my mind, the only way to remedy the federal constitutional 

violation Evans has suffered would be for the Virginia courts 
to consider, nunc pro tunc, how Patterson would have applied to 
this case. I would grant the petition for certiorari to consider 
whether the court below was constitutionally obligated to make 
this inquiry. Accordingly, I dissent from the denial of certiorari.

No. 84-1341. Duquesn e  Light  Co . et  al . v . State  Tax  De -
partm ent  of  West  Virginia  et  al . Sup. Ct. App. W. Va. 
Certiorari denied. Justice  Powell  took no part in the consider-
ation or decision of this petition. Reported below:----- W. Va.
----- , 327 S. E. 2d 683.

No. 84-1353. Kartel l  et  al . v . Blue  Shiel d  of  Massa -
chuse tts , Inc .; and

No. 84-1354. Rodkey  et  al . v . Blue  Shield  of  Mass achu -
set ts , Inc . C. A. 1st Cir. Motion of American Medical Associ-
ation for leave to file a brief as amicus curiae granted. Motion 
of Ball Memorial Hospital, Inc., et al. for leave to file a brief as

’Further, whether the delay of nearly two years in confessing error was 
intentional or merely negligent has no bearing on the degree of prejudice 
suffered by Evans. “Clearly, a deliberate attempt by the government to 
use delay to harm the accused, or governmental delay that is ‘purposeful 
or oppressive,’ is unjustifiable. . . . The same may be true of any govern-
mental delay that is unnecessary, whether intentional or negligent in origin.” 
Dickey v. Florida, 398 U. S. 30, 51 (1970) (Bre nn an , J., concurring).

Nor does it matter whether the state attorney who appeared at the sentenc-
ing hearing, and who admitted that he knew the evidence on which the State 
relied was false, took part in preparing the State’s briefs in the Virginia 
Supreme Court or in this Court. The prosecutor’s office is an entity, not just 
a group of isolated individuals, and the prosecutor is responsible for assuring 
that relevant information is communicated among the lawyers in the office. 
See Giglio v. United States, 405 U. S. 150, 154 (1972); Moore v. Illinois, 408 
U. S. 786, 810 (1972) (Mar sha ll , J., concurring in part and dissenting in part).
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amici curiae in No. 84-1353 granted. Certiorari denied. Re-
ported below: 749 F. 2d 922.

No. 84-5339. Wingo  v. Louisia na . Sup. Ct. La.;
No. 84-6073. Nelson  v . Louis iana . Sup. Ct. La.;
No. 84-6224. Waldrop  v. Alabama . Sup. Ct. Ala.;
No. 84-6250. Milton  v . Procunier , Direct or , Texas  De -

partm ent  of  Correc tions ., C. A. 5th Cir.;
No. 84-6251. Nuckols  v . Oklahoma . Ct. Crim. App. Okla.;
No. 84-6285. Averhart  v . Indiana . Sup. Ct. Ind.;
No. 84-6348. Copeland  v . Flori da . Sup. Ct. Fla.; and
No. 84-6442. Weeks  v . Alabama . Sup. Ct. Ala. Certiorari 

denied. Reported below: No. 84-5339, 457 So. 2d 1159; No. 84- 
6073, 459 So. 2d 510; No. 84-6224, 459 So. 2d 959; No. 84-6250, 
744 F. 2d 1091; No. 84-6251, 690 P. 2d 463; No. 84-6285, 470 
N. E. 2d 666; No. 84-6348, 457 So. 2d 1012; No. 84-6442, 456 
So. 2d 404.

Justice  Brennan  and Justi ce  Marsh all , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

No. 84-5819. Boyd  v . North  Carol ina . Sup. Ct. N. C. 
Certiorari denied. Reported below: 311 N. C. 408, 319 S. E. 2d 
189.

Justi ce  Marshall , with whom Justice  Brenna n  joins, 
dissenting.

Petitioner was sentenced to death after a hearing in which the 
judge prevented the jury from considering evidence that it might 
well have considered highly relevant to petitioner’s motive at the 
time of his crime and to the relationship of his character and 
record to the offense he had committed. As a result, the jury 
was called on to decide whether death was the appropriate punish-
ment but was deprived of the evidence petitioner offered in miti-
gation of his crime. The death sentence must thus be vacated, 
for it stands in glaring conflict with one of the most basic require-
ments of the Eighth Amendment—“ ‘that the sentencer . . . not be 
precluded from considering, as a mitigating factor, any aspect of
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a defendant’s character or record and any of the circumstances of 
the offense that the defendant proffers as a basis for a sentence 
less than death.’” Eddings v. Oklahoma, 455 U. S. 104, 110 
(1982) (quoting Lockett v. Ohio, 438 U. S. 586, 604 (1978)).1

I
Petitioner Boyd was convicted of murdering his former girl-

friend after unsuccessfully attempting a reconciliation. They had 
lived together for three years but had separated several months 
prior to the murder. On the day of the murder, Boyd met the 
victim at a local shopping mall. They sat and talked quietly for 
some time, sitting in the midst of a church-sponsored event run 
by the victim’s father, a local pastor. Eventually, the victim’s 
mother approached her daughter and said it was time to leave, but 
Boyd asked the daughter to stay and talk to him a little longer. 
After talking some more, the victim said she would leave. She 
was also reported to have said that if Boyd was going to kill her 
“he should hurry up and get it over with.” Boyd took out a knife 
but also assured her that he would not hurt her. He then began 
to stab her rapidly and repeatedly until bystanders dragged the 
two apart. The victim died from the multiple stab wounds.

At his capital sentencing hearing, Boyd offered in mitigation 
expert testimony by a sociologist, Dr. Humphrey, who had inter-
viewed Boyd and previously had done academic research into the 
behavioral dynamics of suicide and homicide. Most relevantly, 
Dr. Humphrey had coauthored a study of people who had mur-
dered their relatives or intimates. The trial judge excluded the 
entirety of his testimony. *

'I continue to adhere to my view that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the Eighth and Four-
teenth Amendments. Gregg v. Georgia, 428 U. S. 153, 231 (1976) (Mar -
sha ll , J., dissenting). But even if I did not take this view, I would grant 
review in this case because of the important issue raised concerning the 
proper interpretation of Lockett and Eddings.

Unfortunately, this case is illustrative of a disturbing trend in a number of 
state courts to read our holdings in Eddings and Lockett in an unjustifiably 
narrow manner, and to declare, in spite of these holdings, that an increasing 
number of proffered bases of mitigation are simply irrelevant. See Eutzy y. 
Florida, post, p. 1045 (Mar sha ll , J., dissenting from denial of certiorari); 
Patterson v. South Carolina, post, p. 1036 (Mar sha ll , J., dissenting from 
denial of certiorari).
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Dr. Humphrey would have testified, based on his study and his 
personal interview with Boyd, that Boyd’s crime and fife history 
conformed to a common pattern that distinguishes those who kill 
intimates from those who kill others. According to the sociolo-
gist, those in the former group are more likely to have had lives 
characterized by repeated deep personal losses (such as deaths of 
loved ones or abandonment by parents) and strong feelings of self-
destruction:

“‘The more loss in someone’s life, the more likely they 
are to become self-destructive. And it seems that killing 
a family member or killing a close friend is an act of self-
destruction. They are after all, killing something that is a 
part of them, very close to them, very important to their self. 
They are destroying them. So in the act of killing another 
person they are in fact destroying part of their self, a self-
destructive act.’” 311 N. C. 408, 439, 319 S. E. 2d 189, 209 
(1984) (Exum, J., dissenting) (quoting voir dire testimony of 
Dr. Humphrey).

In Dr. Humphrey’s view, Boyd’s life history conformed to the 
pattern he had found in his research; Boyd’s life had involved 
repeated and intense personal losses that had generated strong 
self-destructive feelings in him.2 Dr. Humphrey thus understood 
Boyd’s crime “primarily [as] a depression caused self-destructive 
act, closely related to the impulse that leads to suicide, resulting 
from a life history of an inordinate number of losses beginning 
with the abandonment by the defendant’s father and the death of 
his grandfather and culminating with the threatened loss of [the 
victim].” Id., at 419, 319 S. E. 2d, at 197.

Boyd’s counsel sought to introduce the expert’s testimony to 
provide the jury with a perspective on Boyd’s personal history, on 
his mental and emotional condition, and on how these factors may 
have led to the crime. In that sense, it was evidence of motive; 
but more broadly, the proposed testimony was an effort to “link 

2 Boyd’s lawyers had introduced evidence that Boyd’s father had been an 
alcoholic who abandoned his family when Boyd was a child, that his grand-
father—whom he had come to view as a father—had then died, that he had 
a history of losing jobs and repeated imprisonment, and that his life since 
adolescence had been characterized by drug and alcohol abuse. When 
Dr. Humphrey interviewed Boyd, Boyd said that he had so feared the loss 
of his girlfriend that he had contemplated suicide shortly before the murder.
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together all of the defendant’s mitigating evidence into a unified 
whole which explained the apparent contradiction of killing the 
person the defendant loved the most.” Ibid.3

On the prosecutor’s motion, the trial court excluded Dr. Hum-
phrey’s explanation of why Boyd killed his former girlfriend, but 
the prosecutor nevertheless argued vigorously for an alternative 
explanation of Boyd’s motive. According to the prosecutor, Boyd 
was selfish and mean; he killed the victim because if he could not 
have her he wanted to make sure that no one else could. Id., at 
436, 319 S. E. 2d, at 207 (Exum, J. dissenting). In the words of 
the dissenting opinion below, the State’s theory was “a motive 
theory that is easy to sell in this kind of case. . . . Defendant’s mo-
tive theory was different, less apparent to the average observer, 
and probably more difficult to sell. It was a theory which does 
not excuse the crime but which might have mitigated it in the eyes 
of the jury.” Ibid. The legal question, obviously, is not which of 
these theories is more worthy of belief, but whether petitioner 
had a right to offer evidence in support of his theory. Lockett 
and Eddings leave no doubt as to the correct answer to that ques-
tion; he had such a right.

With two justices in dissent, the State Supreme Court affirmed 
the sentence of death. In the court’s view the proffered testi-
mony only “placed [the] various ‘stressful events’ [of Boyd’s life] in 
a context suggesting that defendant’s act [of murder] was predict-
able.” 311 N. C., at 423, 319 S. E. 2d, at 199. It had “merely 
constructed a profile of a murderer into which the defendant fits.” 
Ibid. The com! doubted that this information could have much 
weight in mitigation, especially because, in the court’s view, some 
of the traumas in Boyd’s life (e. g., imprisonment) could not 
“extenuate or reduce the moral culpability of the killing.” Ibid.

II
Lockett and Eddings have at their core an understanding that 

the factors that can rationally militate against the appropriateness 
of death are varied, subjective, and not subject to prior itemiza-
tion. See also McGautha v. California, 402 U. S. 183, 204-208 
(1971). Moreover, those cases clearly stand for the proposition 
that, within a broad range of relevance, the weight of any offered 

3 The proffered evidence would of course also have been quite relevant to 
such issues as future dangerousness and prospects of rehabilitation.
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factor of mitigation is for the sentencer to determine. Here the 
sentencers were the jurors. Although evidence of various events 
in Boyd’s personal history was admitted, expert evidence that 
might have been highly useful to the sentencer’s attempt to under-
stand Boyd’s crime and its relation to those events of personal 
history was excluded. Expert knowledge of human motivation 
might well have been considered highly relevant in the eyes of the 
jurors, for it might have offered an alternative explanation for 
why Boyd killed. Without that evidence, the scattered personal 
history evidence might have had little apparent significance, but 
the expert evidence might well have provided a link between the 
personal history evidence and that “extenuation] or reduction of] 
the moral culpability of the killing” that might call for a sentence 
of less than death. The exclusion of the expert evidence thus vio-
lated Lockett and Eddings.

Behind the State Supreme Court decision stand certain prem-
ises concerning punishment. Most apparently, the court took the 
view that it would be highly questionable to mitigate punishment 
based on a criminal’s conformity to a social psychology profile that 
traces the crime’s origins to the traumas of the criminal’s life and 
to the self-destructive impulses that those traumas may produce. 
But under the Constitution, the weight of mitigating factors is a 
judgment for the capital sentencer, and neither court nor legisla-
ture may usurp the sentencer’s role. In a jury’s eyes, the fact 
that a killer is moved by self-destructive tendencies might make a 
crime seem more generally tragic and less demanding of retribu-
tion, and it might make the criminal seem less clearly evil and 
more capable of rehabilitation. Moreover, the jury might become 
less concerned with the prospect of future dangerousness where a 
defendant’s violence stemmed from intimacy and the likely alter-
native to death is that he spend his life in prison far from loved 
ones.4

4 There is some ambiguity in the State Supreme Court’s opinion as to 
whether the affirmance rested on a view that the proffered evidence was 
properly excludable as irrelevant or was simply of so little weight as to not be 
a basis for vacating the sentence in this case. Either basis would of course be 
improper. The former would clearly be contrary to the discussions of rele-
vance in Lockett v. Ohio, 438 U. S. 586 (1978), and Eddings v. Oklahoma, 455 
U. S. 104 (1982), and the latter would ignore those cases’ determination that 
the sentencer be the judge of the proper weight to be given to mitigating 
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Although these possible uses of the proffered but excluded evi-
dence show that it was of clear relevance within even the most 
traditional views of mitigation, its possible power with the jury is 
even clearer when we consider the inherent subjectivity of capital 
sentencing decisions. Put simply, viewing the defendant’s behav-
ior in terms of a pattern that has governed a far greater number 
of persons than the defendant alone might lead a jury to step be-
yond initial revulsion and attempt to understand the crime in more 
human terms. As one commentator has speculated, in many 
cases a jury’s ability to take precisely that step might be what 
determines whether or not a defendant will be sentenced to die:

“[It may be that] many jurors vote to execute when they 
are repelled by the defendant, because he presents the threat-
ening image of gratuitous, disruptive violence that they can-
not assimilate into any social or psychological categories they 
use in comprehending the world. Jurors can probably give 
mercy to even the most vicious killers if they can somehow 
understand what might cause this person to be a killer .... 
A juror votes to expel the defendant who presents an image 
of violence he or she cannot assimilate into any stabilizing 
categories, and who thereby threatens his or her sense of 
comfortable order in the world.” Weisberg, Deregulating 
Death, 1983 S. Ct. Rev. 305, 391.

It was our recognition of the importance to a defendant of just 
this sort of subjective but intensely human analysis of mitigation 
that stood behind this Court in Lockett and Eddings. Relying on 
those cases, Boyd sought to place his crime within the jury’s un-
derstanding. The state courts denied him the right to make that 
effort.

factors. Whatever might be the circumstances, if any, that might allow a 
court to speculate as to the possible harmlessness of an improper exclusion of 
a properly proffered mitigating factor, cf. Eddings, supra, at 119 (O’Con no r , 
J., concurring); see also Songer v. Wainwright, 469 U. S. 1133, 1140, and 
n. 13 (1985) (Bre nna n , J., dissenting from denial of certiorari), the standard 
can certainly be no less than the constitutional harmless-error standard we 
have otherwise endorsed. The court below did not engage in any determina-
tion that there was error that could be found harmless beyond a reasonable 
doubt. See Chapman v. California, 386 U. S. 18 (1967). Moreover, there is 
no reason to believe that any such determination could reasonably have been 
made in a case such as this.
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Ill
We have broadly declared that the law cannot preclude a capital 

sentencer’s consideration of “ ‘any aspect of a defendant’s charac-
ter or record and any of the circumstances of the offense that the 
defendant proffers as a basis for a sentence less than death.’” 
Eddings, 455 U. S., at 110 (quoting Lockett, 438 U. S., at 604). 
Accordingly, a constitutional death sentence cannot result from 
a process wherein the State may portray a defendant’s acts as so 
“inhuman,” bizarre, and cruel as to be beyond the reach of human 
sympathy, but a defendant is legally precluded from offering in 
mitigation those “ ‘diverse frailties of humankind’ ” an understand-
ing of which might place the barbaric act within the realm of the 
tragic but nonetheless human. 455 U. S., at 112, n. 7 (quoting 
Woodson v. North Carolina, 428 U. S. 280, 304 (1976)).

The Lockett-Eddings principle stems from the “‘fundamental 
respect for humanity underlying the Eighth Amendment,’” Ed-
dings, supra, at 112 (quoting Woodson v. North Carolina, supra, 
at 304), and rests on the requirement that “[a] jury must be 
allowed to consider on the basis of all relevant evidence not only 
why a death sentence should be imposed, but also why it should 
not be imposed.” Jurek v. Texas, 428 U. S. 262, 271 (1976). 
Without the Lockett-Eddings principle, the uniqueness of a per-
son’s life, including how that life may have led to the crime, may 
be casually ignored in determining whether that person should live 
or die. The Constitution cannot tolerate the execution of people 
“not as uniquely individual human beings, but as members of a 
faceless, undifferentiated mass to be subjected to the blind in-
fliction of the penalty of death.” Woodson n . North Carolina, 
supra, at 304. This Court should not stand by and allow the 
Lockett-Eddings principle to erode. I would thus grant review, 
and I dissent from the denial of certiorari.

No. 84-5843. Patterson  v . South  Carol ina ; and
No. 84-5850. Koon  v . South  Carolina . Sup. Ct. S. C. 

Certiorari denied. Reported below: No. 84-5843, 285 S. C. 5, 327 
S. E. 2d 650; No. 84-5850, 285 S. C. 1, 328 S. E. 2d 625.

Justice  Marsh all , with whom Justice  Brennan  joins, 
dissenting.

In spite of this Court’s repeated declarations that a capital 
“‘sentencer . . . not be precluded from considering, as a mitigat-
ing factor, any aspect of a defendant’s character . . . that the 
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defendant proffers as a basis for a sentence less than death,’” 
Eddings v. Oklahoma, 455 U. S. 104, 110 (1982) (quoting Lockett 
v. Ohio, 438 U. S. 586, 604 (1978)), the South Carolina Supreme 
Court has determined that evidence of a capital defendant’s likely 
nondangerousness within a prison environment is legally irrele-
vant to the capital sentencer’s choice between death or life in 
prison. In these cases, the petitioners were sentenced to death. 
They had offered such evidence in mitigation of death but were 
denied the opportunity of submitting the evidence to their sen-
tencing juries.

The death sentences in these cases were imposed in glaring 
violation of two Unes of this Court’s capital sentencing jurispru-
dence. First, and most obviously, the sentences are contrary to 
the Lockett-Eddings line of authority, which makes unmistakably 
clear that it is for the sentencer to determine the weight to be 
given to proffered evidence of mitigation. Second, they are 
equally in conflict with those decisions of this Court that make 
equally clear that the question of a capital defendant’s future dan-
gerousness is a legitimate penological concern relevant to a capital 
sentencing hearing. See California n . Ramos, 463 U. S. 992, 
1001-1003 (1983); Barefoot v. Estelle, 463 U. S. 880, 896-905 
(1983); Jurek v. Texas, 428 U. S. 262, 274-276 (1976).

While this latter group of cases affirmed the penological rele-
vance of future dangerousness in contexts in which the State 
urged it as a factor in aggravation, the hitherto relevant factor of 
future dangerousness cannot become suddenly and cruelly “irrele-
vant” as a matter of law when a defendant wishes to assert its 
absence as a factor in mitigation. As was declared in a precursor 
to Lockett and Eddings, “a jury must be allowed to consider on 
the basis of all relevant evidence not only why a death sentence 
should be imposed, but also why it should not be imposed.” 
Jurek v. Texas, supra, at 271. Rather than allow Lockett and 
Eddings to be eroded through such a cruelly inequitable view of 
relevance, I would grant these petitions.1

‘I continue to adhere to my view that the death penalty is in all circum-
stances cruel and unusual punishment prohibited by the Eighth and Four-
teenth Amendments. Gregg v. Georgia, 428 U. S. 153, 231 (1976) (Mar -
sha ll , J., dissenting). But even if I did not take this view, I would grant 
review in these cases because of the important issue raised concerning the 
proper interpretation of Lockett and Eddings.

Unfortunately, this case is illustrative of a disturbing trend in a number of 
state courts to read our holdings in Eddings and Lockett in an unjustifiably
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I
At the time of the sentencing hearings in question the South 

Carolina Supreme Court’s view of the relevance of predictive 
evidence as to a defendant’s future nondangerousness in a prison 
environment was clear:

“The penalty phase of a capital murder case is concerned with 
the existence or nonexistence of mitigating or aggravating 
circumstances involved in or arising out of the murder, not 
the convicted murderer’s adaptability to prison life. The jury 
is concerned with the circumstances of the crime and the 
characteristics of the individual defendant as they bear logical 
relevance to the crime. ... In Lockett v. Ohio, . . . cited as 
controlling in Eddings v. Oklahoma, . . . the United States 
Supreme Court retained the court’s traditional authority to 
exclude irrelevant evidence which did not bear on a defend-
ant’s character, prior record, or the circumstances of his of-
fense. We conclude that the evidence of appellant’s future 
conformity to prison life was properly excluded as irrelevant.” 
State v. Koon, 278 S. C. 528, 536, 537, 298 S. E. 2d 769, 
773-774 (1982) (hereinafter Koon I)* 2

At Koon’s hearing below, his counsel sought to develop a num-
ber of avenues of mitigating evidence. First, he sought to call 
two prison officials to testify as to petitioner’s excellent record 
in prison and his demonstrated ability to adapt to prison life. 
Record in No. 84-5850, pp. 922-927. Second, he sought to call 
psychiatric experts to testify as to Koon’s mental condition. 
Those psychiatrists had examined him and were prepared to 
testify that , he suffered from a severe mental disorder, and that 
partly as a result of that disorder he was extremely capable of 

narrow manner, and to declare, in spite of these holdings, that an increasing 
number of proffered bases of mitigation are simply irrelevant. See Boyd 
v. North Carolina, ante, p. 1030 (Mar sha ll , J., dissenting from denial of 
certiorari); Eutzy v. Florida, post, p. 1045 (Mar sha ll , J., dissenting from 
denial of certiorari).

2 This ruling by the South Carolina Supreme Court occurred in an appeal of 
an earlier sentencing of petitioner Koon. In both of these cases the capital 
defendants had previously been sentenced to death pursuant to proceedings 
that were later found by the South Carolina Supreme Court to violate state 
law. State v. Patterson, 278 S. C. 319, 295 S. E. 2d 264 (1982); Koon I. 
Both had thus been imprisoned for a substantial period at the time of their 
resentencing hearings.



ORDERS 1039

1036 Marsh all , J., dissenting

adapting to prison life. They would have testified that, within 
the highly structured and regulated context of life in prison, Koon 
would be unlikely to present any problem of future dangerousness, 
and that, indeed, he might live a more productive life than he was 
capable of living outside of confinement. Id., at 925-928. See 
also id., at 1062-1066.3

The trial court, relying on Koon I, excluded all of the prison 
officers’ testimony, and all psychiatric evidence of Koon’s ability 
to adapt to prison life or of his likely future nondangerousness 
within the prison environment. Although Koon was allowed to 

3 At the sentencing hearing at issue in the instant case, Koon made a proffer 
that his psychiatric expert would testify to substantially the same effect 
as the expert had done in the hearing that resulted in Koon I, supra. The 
following testimony by Dr. Pattison, an expert psychiatric witness, was prof-
fered in mitigation at that earlier hearing:
“Q: You have observed Paul in his prison environment—his jail environment. 
Do you have an opinion as to his ability to adapt to a long term institutional 
environment?
“A: Yes. Both from the records and from observing him in the jail and talk-
ing with him it is, I think, quite clear in my professional opinion that he 
adapts very well to an institutional environment. As a matter of fact, in my 
professional judgment, in an institutional environment he has performed at 
probably his highest levels of function during his adult life, in as much as that 
environment is supportive, protective and has a relatively low level of stress 
compared to life in the outside world. Therefore, in this case I would be will-
ing to risk a professional prediction in that I would predict that he would 
make an overall excellent institutional adjustment on a long term basis .... 
“Q: Do you think Paul would be a violent person in an institutionalized 
environment?
“A: Again, in my professional opinion I feel confident in a reasonable frame to 
conclude that he would not be violent or dangerous within a custodial institu-
tion. The basis for my opinion is his past record within the custodial environ-
ment, his ability to conform within that environment, not only to maximum 
seclusion, but also conforming to the rules and regulations when he was under 
minimal supervision. Furthermore, his past history and his present state 
suggests that he performs interpersonally much better with men. That his 
major provocations of explosive and assaultive behavior is with women rather 
than with men. Therefore, I conclude that he would be a very good risk for 
good adjustment in an institution and a very low risk for assaultive or violent 
behavior in an institutional setting.
“Q: He could be, in your opinion, could he be a contributive [sic] member to 
a prison institution?
“A: Again, for the same reasons, I would say yes, in my professional opinion.” 
Pet. for Cert, in No. 84-5850, pp. 6-7.
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call a psychiatric witness to testify about his general psychiatric 
makeup, questions concerning adaptability or future nondanger- 
ousness were prohibited. The witness did briefly refer to peti-
tioner’s successful adaptation to prison life in responding to a 
question only tangentially related to that issue; petitioner’s coun-
sel was obviously unable to either develop this issue to any extent 
or to draw the jury’s attention to it in his summation.

In Patterson, the facts are quite similar. Petitioner proffered 
evidence from prison authorities that he had an exemplary prison 
record during the period of almost three years since his earlier 
trial, and proffered evidence from a psychiatrist that individuals 
exhibiting a personality pattern similar to petitioner’s “usually 
make a satisfactory adjustment to prison life” so that the like-
lihood of future violence by such persons “diminishes with the 
passing of time.” Record in No. 84-5843, p. 1442. The trial 
court excluded all this evidence as irrelevant under the authority 
of Koon I. Thus, the sentencing jury was given no opportunity 
at all to consider either petitioner’s behavior in prison or the 
issue of petitioner’s likely future nondangerousness within a prison 
environment.

On appeal, both of these petitioners’ death sentences were af-
firmed by the State Supreme Court on a slight variation of the 
Koon I rationale. 285 S. C. 5, 327 S. E. 2d 650 (1984); 285 S. C. 
1, 328 S. E. 2d 625 (1984). Following Koon I, the court held that 
all predictive evidence of Patterson’s future behavior in prison was 
simply irrelevant. It modified Koon I only to the extent that it 
held that the bare facts of Patterson’s past prison record would 
now be considered admissible as general personal history. It 
read Lockett and Eddings as saying that a defendant’s “character” 
was relevant mitigating evidence that can be shown through evi-
dence of past behavior. It thus found that it had been error for 
the trial court to exclude the prison officers’ testimony concerning 
Patterson’s prior prison behavior. But since such behavior was 
relevant only to show a generally good character, the court held 
that it was merely cumulative of other general character evidence 
submitted by the petitioner.4

4 The character evidence that the court found was cumulative to Patterson’s 
evidence of his prison record was the testimony of a former employer that 
Patterson was a good and responsible worker and general testimony by Pat-
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Similarly, in Koon’s appeal below, 'the State Supreme Court 
held that the evidence of future nondangerousness was properly 
excluded. Prison officials’ testimony as to Koon’s prison record 
was relevant, but again, was properly excluded as cumulative 
since the psychiatrist had briefly, in an unresponsive answer, 
stated that petitioner had been doing quite well in prison.

In both of these cases, the capital defendants were limited to 
argue the most vague and general theories of mitigation. Their 
chosen theories were completely excluded from the jury’s consid-
eration. The State Supreme Court declared that it was irrele-
vant, as a matter of law, to argue that a death sentence might be 
inappropriate where a defendant could be relied on to lead an 
unthreatening life, and even a somewhat productive life, if kept 
in prison.* 5

II
The constitutionality of these sentences rests on the premise 

that a State can make irrelevant to the capital sentencing process, 
as a matter of law, the theory of future nondangerousness that 
was proffered in mitigation by petitioners. The State’s reasoning 
was that the proffered factor does not “aris[e] out of the murder” 
nor “bear logical relevance to the crime.” Koon I, 278 S. C., at 
536, 298 S. E. 2d, at 774. Put another way, the State viewed the 
factor as irrelevant because its proof would not reduce the moral 
culpability of the defendant. But this Court has never limited the 
circumstances relevant to a capital sentencing determination to 
those going to moral culpability. Quite the contrary, this Court 
has repeatedly treated predictive evidence relating to future dan-
gerousness as highly relevant to sentencing concerns.

terson’s relatives to the effect that he had been a good child and was still a 
“wonderful person” who had been led by bad influences to commit a murder 
that was out of character for him.

5 The fact that in both of these cases the state court held that the proffered 
evidence of prior prison behavior was “cumulative” cannot save either of these 
decisions from review. In both cases, the theory of future nondangerousness 
was deemed irrelevant and the evidence and argument which would have been 
necessary to its proof were excluded. The determinations of “cumulative-
ness” whatever their merits, cf. Chapman v. California, 386 U. S. 18 (1967), 
were determinations that rested on the predicate federal determination that 
the only basis for the relevance of the evidence was to show general good 
character.
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The most glaring is Jurek v. Texas, 428 U. S. 262 (1976), where 
this Court upheld a state law requiring capital sentencing juries 
to consider the issue of future dangerousness. The opinion an-
nouncing the judgment there declared:

“It is, of course, not easy to predict future behavior. The 
fact that such a determination is difficult, however, does not 
mean that it cannot be made. Indeed, prediction of future 
criminal conduct is an essential element in many of the deci-
sions rendered throughout our criminal justice system. . . . 
And any sentencing authority must predict a convicted per-
son’s probable future conduct when it engages in the process 
of determining what punishment to impose. . . . The task that 
a [capital sentencing] jury must perform in answering the 
statutory question in issue is thus basically no different from 
the task performed countless times each day throughout the 
American system of criminal justice. What is essential is 
that the jury have before it all possible relevant information 
about the individual defendant whose fate it must determine.” 
Id., at 274-276 (emphasis added).

The Court has treated evidence of future dangerousness as rele-
vant even where the evidence at issue seemed of much less predic-
tive value than the evidence at issue here. In both the instant 
cases, the witnesses who were excluded had all had extensive 
contact with the defendants and were testifying only to the likely 
behavior of the defendants within the same environment as that in 
which they had made their observations. In contrast, in Barefoot 
v. Estelle, 463 U. S. 880 (1983), this Court approved of the rele-
vance of expert psychiatric predictions of future dangerousness 
even where the expert witness was testifying based on hypo-
thetical without ever having examined the defendant. Id., at 
903-906. If that evidence was relevant to capital sentencing, how 
can the evidence at issue in the instant cases be deemed irrele-
vant? See also California v. Ramos, 463 U. S. 992 (1983).

Ill
Of course there are two differences between these earlier cases 

and the instant cases. First, relevance in the earlier cases was 
urged on the sentencers by prosecutors, who called for death sen-
tences on the theory that the defendants at issue might be violent 
in the future. Here, evidence of the absence of future dangerous-
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ness is offered as a reason for urging that the defendants not be 
sent to die. But this difference can hardly be a relevant one. A 
system of punishment would certainly be fundamentally unfair if 
it accepted the validity of a call for death where a factor was 
present, but declared that that factor’s absence could not be of-
fered as a reason for life. Such situation cannot be tolerated by 
the Eighth Amendment.

The second difference is that discussions of future dangerous-
ness in our prior cases have emphasized the defendant’s danger-
ousness to the society outside of jail, while here the emphasis was 
on the likely nondangerousness of the defendants’ future behavior 
within jail. But although this might be viewed as an important 
distinction by a sentencer, it cannot be rationally viewed as a dis-
tinction that makes nondangerousness in prison irrelevant as a 
matter of law. If a jury can base a sentencing determination on 
predictions of the possible dangerousness of a defendant at the 
point far in the future when, after a long confinement, he might be 
paroled or pardoned, a jury cannot be precluded from considering 
the more immediate issue of his future dangerousness during that 
quite lengthy period when he will remain in jail. Similarly, it 
would be the ultimate cynicism to adopt a conclusive presumption 
that a sentencing jury would simply be wholly uninterested in the 
possible dangers that a killer who continues to be violent might 
present to other inmates—or conversely—that the jury would be 
wholly unimpressed by the fact that a different criminal might 
present no dangers to those inmates.

Ultimately, the evidence offered in mitigation here was prem-
ised on the proper notion that a jury might confront in a serious 
and humane way the question of what is actually to be gained and 
lost by a verdict of death. While in some cases the cry for moral 
retribution may sound clear to the jury, in others it may not. In 
the latter cases, it may be quite effective, as it would always be 
legitimate, to remind the jury that an execution may generate 
little social benefit and, indeed, may generate substantial social 
loss. A jury may come to see that a prisoner’s life in prison has 
some substantial social worth. He may adapt to his environment, 
find some degree of community in it, and contribute in some way 
to that community. He may even come to live a life of greater 
meaning than that which he knew before his confinement. Should 
a sentencer believe that there is a chance that these may be the 
consequences of a rejection of a death sentence, these factors may
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become powerful factors of mitigation. South Carolina’s deter-
mination that they are simply irrelevant cannot stand.

No. 84-6123. Este s v . Unite d  State s . C. A. 10th Cir. 
Certiorari denied. Justi ce  White  took no part in the consider-
ation or decision of this petition.

No. 84-6154. Albanese  v . Illinois . Sup. Ct. Ill. Certio-
rari denied. Reported below: 104 Ill. 2d 504, 473 N. E. 2d 1246.

Justi ce  Marsh all , with whom Justi ce  Brennan  joins, 
dissenting.

Petitioner Charles Albanese was convicted of murder and sen-
tenced to death. On appeal to the Illinois Supreme Court, 
Albanese argued that the Illinois death penalty statute violated 
the Eighth and Fourteenth Amendments because of the broad, 
post-trial discretion granted each of Illinois’ 102 State’s Attorneys 
on whether to seek the death penalty following a conviction for a 
capital offense.

Under the Illinois statute, the decision whether to convene a 
death hearing rests solely in the hands of the individual Illinois 
State’s Attorney. Ill. Rev. Stat., ch. 38, 19- 1(d) (1983). As a 
result, the statute vests in each State’s Attorney freewheeling 
discretion to select, among potential capital defendants, those who 
may be subject to the death penalty. It allows each of the 102 
State’s Attorneys to establish his own policy, or no policy at all, 
by which to exercise this discretion. The scheme thereby intro-
duces into the penalty phase an element of completely unbridled 
discretion and invites wholly arbitrary decisionmaking. It does 
so at the phase of the proceeding at which clear statutory guide-
posts and carefully channeled discretion are absolutely necessary 
to preserve the constitutionality of a capital sentencing scheme. 
See Zant v. Stephens, 462 U. S. 862, 876-877 (1983); Godfrey v. 
Georgia, 446 U. S. 420, 428 (1980) (plurality opinion).

Even if I did not continue to believe that the death penalty is 
under all circumstances cruel and unusual punishment forbidden 
by the Eighth and Fourteenth Amendments, see Gregg v. Geor-
gia, 428 U. S. 153, 231 (1976) (Marshall , J., dissenting), I would 
grant certiorari in this case. As I have said before, I believe that 
this aspect of the Illinois scheme poses a serious constitutional 
question that is worthy of this Court’s consideration. See 
Eddmonds v. Illinois, 469 U. S. 894 (1984) (Marshall , J., dis-
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senting from denial of certiorari). I therefore dissent from the 
Court’s refusal to consider the merits of this case.

No. 84-6182. Eutzy  v . Florida . Sup. Ct. Fla. Certiorari 
denied. Reported below: 458 So. 2d 755.

Justi ce  Marshall , with whom Justice  Brennan  joins, 
dissenting.

Although the State of Florida has adopted a system of capital 
sentencing that allows a trial judge to overturn a sentencing jury’s 
finding as to the inappropriateness of death—and although this 
Court has upheld that system as constitutional, see Spaziano v. 
Florida, 468 U. S. 447 (1984)—that system nevertheless remains 
subject to the dictates of Lockett v. Ohio, 438 U. S. 586 (1978), 
and Eddings v. Oklahoma, 455 U. S. 104 (1982). In Florida, as 
in other States, a capital defendant has a right to a sentencer who 
is free to consider and weigh, within the broadest bounds of rele-
vance, “ ‘any aspect of a defendant’s character or record and any 
of the circumstances of the offense that the defendant proffers as 
a basis for a sentence less than death.’” Id., at 110 (quoting 
Lockett, supra, at 604) (emphasis added).

This principle must govern judges responsible for sentencing, 
Eddings, supra, just as it must govern juries. In Florida, it 
must govern both, for the state scheme purports to split sentenc-
ing authority between the two. Although the judge has the 
power to override, that power is limited, for the judge may not 
exercise plenary discretion as to the issue of mitigation. To the 
contrary, the State has repeatedly purported to limit the judicial 
override to those cases where “the facts suggesting a sentence of 
death are so clear and convincing that virtually no reasonable 
person could differ.” Tedder v. State, 322 So. 2d 908, 910 (1975). 
Unfortunately, regardless of this supposed limit—a limit that the 
State cited to this Court when arguing for the constitutionality of 
its sentencing process, Spaziano, supra, at 465—the State has 
administered capital sentencing in a manner that allows the over-
ride to repeatedly denigrate the principle of Lockett and Eddings. 
See e. g., Heiney v. Florida, 469 U. S. 920 (1984) (Marshal l , J., 
dissenting from denial of certiorari).

In this case, the Florida Supreme Court took another step in 
the erosion of Lockett and Eddings, affirming a judge’s sentence of 
death over a jury’s finding for life on the ground that certain miti-
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gating factors that likely stood behind the jury’s finding were sim-
ply invalid as a matter of law, and the jury’s verdict was therefore 
reversible within the Tedder rule. Under Lockett and Eddings 
that legal determination is simply wrong as a matter of federal 
law. It embodies a view of mitigation that is violative of the 
Eighth Amendment. To prevent this denigration of one of the 
most important aspects of our Eighth Amendment law, I would 
grant review in this case.1

I
The facts of this case are not complicated. Petitioner was 

found guilty of murdering a taxi driver. There were no wit-
nesses, nor was there evidence of robbery; and petitioner’s sister- 
in-law, who testified against petitioner at trial, may have played 
some uncertain role in the crime. The jury returned a verdict of 
life in prison, and the trial judge, finding that there were three 
aggravating circumstances but no mitigating circumstances, over-
rode that verdict and imposed a death sentence. The trial judge 
did not attempt to analyze the jury’s thought process when he 
reversed it, nor did he make any Tedder finding. He simply ex-
pressed disagreement with the jury determination. His sentence 
was affirmed by the State Supreme Court. 458 So. 2d 755 (1984).

II
The State Supreme Court’s analysis of the case began with a 

determination that at least one of the aggravating circumstances 
found by the trial judge was inapplicable to this case as a matter 
of law, but it nevertheless affirmed the death sentence because it 
agreed that there were no valid mitigating circumstances. It 
held that this situation satisfied the Tedder standard. However, * 

!I continue to adhere to my view that the death penalty is in all circum-
stances cruel and unusual punishment prohibited by the Eighth and Four-
teenth Amendments. Gregg v. Georgia, 428 U. S. 153, 231 (1976) (Mar -
sh al l , J., dissenting). But even if I did not take this view, I would grant 
review in this case because of the important issue raised concerning the 
proper interpretation of Lockett and Eddings

Unfortunately, this case is illustrative of a disturbing trend in a number of 
state courts to read our holdings in Eddings and Lockett in an unjustifiably 
narrow manner, and to declare, in spite of these holdings, that an increasing 
number of proffered bases of mitigation are simply irrelevant. See, Boyd v. 
North Carolina, ante, p. 1030 (Mar sha ll , J., dissenting from denial of cer-
tiorari); Patterson v. South Carolina, ante, p. 1036 (Mar sha ll , J., dissenting 
from denial of certiorari).
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petitioner’s counsel had argued the presence of mitigating factors. 
Most prominently, counsel argued that petitioner’s likely nondan- 
gerousness after incarceration should be considered a mitigating 
factor. Because petitioner was 43 years old at the time of his 
conviction, under Florida law he could not be paroled from a life 
sentence until he was at least 68. Petitioner’s counsel argued 
that there was a very low probability that a 68-year-old, emerging 
from 25 years in prison, would constitute a substantial and con-
tinuing threat to the society.

The State Supreme Court simply ruled that such an argument 
of future nondangerousness was irrelevant as a matter of law.

“[T]he crucial flaw in appellant’s argument is that he mistakes 
the nature of mitigation. Mitigating circumstances must, in 
some way, ameliorate the enormity of a defendant’s guilt. 
For this reason, age is a mitigating circumstance when it is 
relevant to the defendant’s mental and emotional maturity 
and his ability to take responsibility for his own acts and to 
appreciate the consequences flowing from them. One who 
has attained an age of responsibility cannot reasonably raise 
as a shield against the death penalty the fact that, twenty-five 
years hence, he will no longer be young.” 458 So. 2d, at 759 
(citations omitted).

Ill
It may be that the argument*  proffered by petitioner would 

prove unpersuasive to a sentencing authority, but it is simply 
wrong to hold that it is legally irrelevant. In the State’s view, 
legitimate mitigation is limited to the consideration of factors that 
would reduce the moral culpability of the defendant and thus the 
need for moral retribution. But this Court has never limited the 
circumstances relevant to a capital sentencing determination in 
such a way.

This Court has, in fact, repeatedly treated predictive evidence 
relating to future dangerousness as highly relevant to sentencing 
concerns. See, e. g., California v. Ramos, 463 U. S. 992, 1001- 
1003 (1983); Barefoot v. Estelle, 463 U. S. 880, 896-905 (1983); 
Jurek v. Texas, 428 U. S. 262, 274-276 (1976). As the opinion 
announcing the judgment in Jurek declared:

“[Prediction of future criminal conduct is an essential element 
in many of the decisions rendered throughout our criminal 
justice system. . . . And any sentencing authority must pre-
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diet a convicted person’s probable future conduct when it 
engages in the process of determining what punishment to 
impose.” Id., at 275.

Of possibly even greater relevance to this case is California v. 
Ramos, supra, in which this Court held that the mere possibility 
that a capital defendant might be pardoned by the Governor at 
some undefined time after receiving a life sentence was a legiti-
mate sentencing concern, because of the issue of future dangerous-
ness. The existence of a provision for pardons is certainly no 
more relevant to a defendant’s moral culpability than is his age, 
but that link never has been accepted by this Court as a test for 
relevance even as to aggravating circumstances. In contrast, the 
issue of future dangerousness repeatedly has been accepted as 
relevant to valid penological concerns. See Patterson v. South 
Carolina, ante, p. 1036 (Marshall , J., dissenting from denial of 
certiorari).

Given that future dangerousness after a distant parole or par-
don has been considered relevant to aggravation, it must certainly 
be considered relevant to mitigation. As I said in Patterson: “A 
system of punishment would certainly be fundamentally unfair if 
it accepted the validity of a call for death where a factor was 
present, but declared that that factor’s absence could not be of-
fered as a reason for life. Such situation cannot be tolerated by 
the Eighth Amendment.” Ante, at 1043.2 Indeed, whether or 
not a State chooses to allow evidence of future dangerousness in 
aggravation, Lockett and Eddings make clear that evidence of 
future nondangerousness simply cannot be prohibited as a con-
sideration in mitigation.

IV
This Court, in Lockett and then more decisively in Eddings, 

held that any aspect of a case that could rationally support mitiga-
tion must be deemed a legally valid basis for mitigation. There is 

2 Although it might also be argued that looking to a defendant’s advanced 
age at the time when he might possibly be released from prison would be 
unreliable evidence of future nondangerousness, this Court has been quite 
willing to find relevance in evidence of future dangerousness of a much more 
speculative nature. See, e. g., Barefoot v. Estelle, 463 U. S. 880, 903-906 
(1984). Given that speculative evidence of future dangerousness has been so 
willingly declared relevant for aggravation, it would simply be constitutionally 
intolerable to declare the evidence of nondangerousness here argued in miti-
gation to be irrelevant.
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certainly nothing irrational—indeed, there is nothing novel—about 
the idea of mitigating a death sentence on the basis that a life sen-
tence, even with the possibility of parole, will sufficiently render 
a defendant nondangerous to the outside society until he is of an 
age where he likely will no longer present a significant threat of 
violence. Under federal law, a capital defendant has a right to 
a sentencer who may consider such a factor for mitigation. But 
under Florida law, a life sentence based on such a factor shall now 
be subject to override as irrational. The Florida courts cannot be 
allowed to use their override system to erode the rights protected 
by Lockett and Eddings. The fact that they are doing so is rea-
son enough to grant review.

No. 84-6286 (A-667). Graves  v . Hester  et  al . C. A. 4th 
Cir. Application for injunction, addressed to Justice  Stev ens  
and referred to the Court, denied. Certiorari denied. Reported 
below: 751 F. 2d 379.

Rehearing Denied
No. 82-1913. Garci a  v . San  Antoni o  Metro pol itan  Tran -

si t  Authority  et  al ., 469 U. S. 528;
No. 82-1951. Donov an , Secreta ry  of  Labor  v . San  Anto -

nio  Metrop olitan  Transit  Autho rit y  et  al ., 469 U. S. 528; 
and

No. 83-1416. National  Labor  Relati ons  Board  v . Action  
Automo tive , Inc ., 469 U. S. 490. Petitions for rehearing 
denied.

No. 84-355. New  York  v . Smith , 469 U. S. 1227;
No. 84-890. Brown  v . United  States , 470 U. S. 1004;
No. 84-896. In  re  Anderson , 469 U. S. 1206;
No. 84-897. Tesc h , Sherif f  of  Cass  Count y , Nebras ka , 

et  al . v. Mc Curry  et  al ., 469 U. S. 1211;
No. 84-911. Koker  et  ux . v . Sage  et  al ., 469 U. S. 1201;
No. 84-937. Bell , Individually  and  dba  Wes  Outdoor  

Adverti si ng  Co . v . New  Jers ey  et  al ., 469 U. S. 1201;
No. 84-952. Gerz of  v . Grievance  Commit tee  for  the  

Tenth  Judici al  Distr ict , 469 U. S. 1200;
No. 84-1031. Comm unications  Satellite  Corp . v . Fran -

chise  Tax  Board , 469 U. S. 1201; and
No. 84-1034. Finch  et  al . v . Hughe s  Aircra ft  Co ., 469 

U. S. 1215. Petitions for rehearing denied. Just ice  Powell  
took no part in the consideration or decision of these petitions.
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No. 84-1057. Hutchers on  et  al . v . Board  of  Supervi sors  
of  Franklin  County , Virginia , et  al ., 470 U. S. 1004;

No. 84-1074. Stroom  v . Carter , Former  Presi dent  of  the  
United  State s , et  al ., 469 U. S. 1216;

No. 84-1095. Fitz Patrick  v . DiMartino , Judge , Superi or  
Court , Law  Divis ion , Gloucester  County , New  Jers ey , 
et  AL., 470 U. S. 1005;

No. 84-1153. Otto  v . Unite d  State s , 469 U. S. 1217;
No. 84-5821. Holm an  v . Illinoi s , 469 U. S. 1220;
No. 84-5845. Noland  v . North  Carol ina , 469 U. S. 1230;
No. 84-5925. Nuey  v . Departmental  Discip linary  Com -

mitt ee  for  the  First  Judicial  Departm ent , 470 U. S. 1007;
No. 84-6020. Montgo mery  v . National  Multip le  Scle ro -

sis  Socie ty , 470 U. S. 1007;
No. 84-6037. Fais on  v . Davis , Judge , et  al ., 470 U. S. 

1030;
No. 84-6044. Day  v . De Anda , Judge , United  States  Dis -

trict  Court  for  the  Southern  Dis trict  of  Texas , et  al ., 
470 U. S. 1030;

No. 84-6107. Howell  v . Maryl and , 470 U. S. 1056; and
No. 84-6169. Levine  v . United  State s , 470 U. S. 1031. 

Petitions for rehearing denied. Justice  Powell  took no part in 
the consideration or decision of these petitions.

Apri l  22, 1985
Dismissal Under Rule 53

No. 88, Orig. Calif ornia  v . Texas  et  al . Case dismissed 
under this Court’s Rule 53. [For earlier order herein, see, e. g., 
459 U. S. 1096.]
Appeals Dismissed

No. 84-1281. Watso n  Marine  Servi ces , Inc . v . Kliebert  
Educati onal  Trust  et  al . Appeal from Ct. App. La., 5th 
Cir., dismissed for want of substantial federal question. Re-
ported below: 454 So. 2d 855.

No. 84-1380. Allnutt  v . Maryland . Appeal from Ct. Sp. 
App. Md. dismissed for want of substantial federal question. Re-
ported below: 59 Md. App. 694, 478 A. 2d 321.

No. 84-1429. Gilbert  v . Univers ity  of  Tennes see  et  al . 
Appeal from Ct. App. Tenn, dismissed for want of substantial 
federal question.
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Certiorari Granted—Vacated and Remanded
No. 82-1928. Swyka  et  al . v . Johnson . C. A. 3d Cir. Mo-

tion of respondent for leave to proceed in forma pauperis and 
certiorari granted. Judgment vacated and case remanded for 
further consideration in light of Wilson n . Garcia, ante, p. 261. 
Reported below: 699 F. 2d 675.

No. 84-706. Larso n , Secretary , Pennsylvania  Depart -
ment  of  Transp ortation , et  al . v . Fitzgera ld . C. A. 3d 
Cir. Certiorari granted, judgment vacated, and case remanded 
for further consideration in light of Wilson v. Garcia, ante, 
p. 261. Reported below: 741 F. 2d 32.

Miscellaneous Orders
No. A-753 (84-6506). Bewley  v . Ct. Crim.

App. Okla. Application for stay, addressed to Justi ce  Brennan  
and referred to the Court, denied.

No. D-470. In  re  Disbarme nt  of  Hayes . Disbarment en-
tered. [For earlier order herein, see 469 U. S. 1102.]

No. 88, Orig. Califor nia  v . Texas  et  al . Joint petition for 
an order with respect to fees and expenses of the Special Master 
granted, and it is ordered that the Honorable Wade H. McCree, 
Jr., be awarded the sum of $50,000 as compensation for his serv-
ices as Special Master and that his disbursements of $2,246.74 be 
allowed. It is further ordered that the fees and disbursements be 
paid in equal parts by the State of California, the State of Texas, 
and William R. Lummis and First Interstate Bank of Nevada.

The order of this Court entered December 13, 1982 [459 U. S. 
1083], is vacated.

This case having been dismissed on stipulation pursuant to Rule 
53.1 of the Rules of this Court [supra, at 1050], it is further 
ordered that the Special Master is hereby discharged.

No. 84-262. Mounta in  States  Tele phone  & Telegr aph  
Co. v. Pueblo  of  Santa  Ana . C. A. 10th Cir. [Certiorari 
granted, 469 U. S. 879.] Motion of respondent for leave to file 
a supplemental brief after argument granted.

No. 84-310. In  re  Snyder . C. A. Sth Cir. [Certiorari 
granted, 469 U. S. 1156.] Motion of petitioner for leave to file a 
reply brief out of time granted.
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No. 84-801. Midlan tic  National  Bank  v . New  Jers ey  
Depart ment  of  Envi ronme nta l  Prote cti on ; and

No. 84-805. O’Neill , Trustee  in  Bankruptcy  of  Quanta  
Resourc es  Corp ., Debtor  v . City  of  New  York  et  al .; and 
O’Neill , Truste e in  Bankr upt cy  of  Quant a  Resources  
Corp ., Debt or  v . New  Jersey  Departme nt  of  Environmen -
tal  Protection . C. A. 3d Cir. [Certiorari granted, 469 U. S. 
1207.] Motion of Thomas H. Jackson for leave to file a brief as 
amicus curiae granted.

No. 84-1198. Texas  v . Mc Culloug h . Ct. Crim. App. Tex. 
Motion of respondent for leave to proceed in forma pauperis 
granted.

No. 84-1244. Davis  et  al . v . Bandemer  et  al . D. C. S. D. 
Ind. [Probable jurisdiction noted, 470 U. S. 1083.] Motion of 
appellants to expedite and schedule oral argument during 1984 
Term denied.

No. 84-6344. In  re  Ely . Petition for writ of mandamus 
denied.
Certiorari Granted

No. 84-1236. Cabana , Superi ntendent , Missi ssip pi State  
Penitentiary , et  al . v . Bull ock . C. A. 5th Cir. Certiorari 
granted. Reported below: 743 F. 2d 244.

No. 84-6263. Batson  v . Kentuck y . Sup. Ct. Ky. Motion 
of petitioner for leave to proceed in forma pauperis and certiorari 
granted.
Certiorari Denied

No. 83-2131. City  of  Overland  Park , Kansas , et  al . v . 
Hamilton . C. A. 10th Cir. Certiorari denied. Reported 
below: 730 F. 2d 613.

No. 83-2140. Murray  City  et  al . v . Mismas h . C. A. 10th 
Cir. Certiorari denied. Reported below: 730 F. 2d 1366.

No. 83-6676. Garcia  v . Ingram . C. A. 10th Cir. Certiorari 
denied. Reported below: 729 F. 2d 691.

No. 83-7047. Mc Clure  v . Esp arza  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 732 F. 2d 162.
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No. 84-663. Minni s  v . Unite d  State s  Department  of  Ag -
riculture  et  AL. C. A. 9th Cir. Certiorari denied. Reported 
below: 737 F. 2d 784.

No. 84-894. Illi nois  v . Fogel . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 125 Ill. App. 3d 1160, 481 
N. E. 2d 361.

No. 84-1028. News  Publis hing  Co ., dba  Rome  News  Tri -
bune  v. De Berry . Ct. App. Ga. Certiorari denied. Reported 
below: 171 Ga. App. 787, 321 S. E. 2d 112.

No. 84-1036. Materia  v . Securi tie s  and  Exchange  Com -
mis sion . C. A. 2d Cir. Certiorari denied. Reported below: 
745 F. 2d 197.

No. 84-1039. Olson  v . Leeke , Commissi oner , South  Caro -
lina  Depart ment  of  Corre ction s , et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 744 F. 2d 1061.

No. 84-1063. Foste r  et  al . v . United  States . C. A. Fed. 
Cir. Certiorari denied. Reported below: 746 F. 2d 1491.

No. 84-1068. Stubbs , Admini stratri x  of  the  Estate  of  
Stubbs  v . United  State s . C. A. 8th Cir. Certiorari denied. 
Reported below: 744 F. 2d 58.

No. 84-1083. West , as  Mother  and  Admini strat rix  of  
the  Estate  of  Wes t , et  al . v . Unite d  State s . C. A. 7th 
Cir. Certiorari denied. Reported below: 744 F. 2d 1317.

No. 84-1112. Flee t  Fina nce , fka  Souther n  Discou nt  v . 
Moyer  et  al . C. A. 11th Cir. Certiorari denied. Reported 
below: 746 F. 2d 814.

No. 84-1116. Louis iana  v . Jackson . Sup. Ct. La. Certio-
rari denied. Reported below: 457 So. 2d 660.

No. 84-1216. Adkins  et  al . v . Unite d  State s . C. A. 5th 
Cir. Certiorari denied. Reported below: 741 F. 2d 744.

No. 84-1317. Ackerman , Sherif f  of  Bonnevi lle  County , 
et  al . v. Giles . C. A. 9th Cir. Certiorari denied. Reported 
below: 746 F. 2d 614.
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No. 84-1358. Greenfi eld  et  al . v . Wood , Trust ee  for  
Towe r  2450, Inc . C. A. 11th Cir. Certiorari denied. Re-
ported below: 747 F. 2d 709.

No. 84-1359. Lerman  v . Flynt  Dis tribu tin g  Co ., Inc . 
C. A. 2d Cir. Certiorari denied. Reported below: 745 F. 2d 123.

No. 84-1364. Willi ams on  v . Gill mor . Int. Ct. App. Haw. 
Certiorari denied.

No. 84-1370. Austi n , a  Minor , et  al . v . Brown  Local  
School  Dis trict  et  al . C. A. 6th Cir. Certiorari denied. 
Reported below: 746 F. 2d 1161.

No. 84-1375. Jett  v . Jett . Ct. App. La., 1st Cir. Certio-
rari denied. Reported below: 449 So. 2d 557.

No. 84-1389. City  of  Burbank  et  al . v . Cinevis ion  Corp . 
C. A. 9th Cir. Certiorari denied. Reported below: 745 F. 2d 
560.

No. 84-1390. Wilson  et  al . v . Pogo  Producing  Co . C. A. 
10th Cir. Certiorari denied.

No. 84-1394. Matchet t  v . Chicago  Bar  Ass n , et  al . 
App. Ct. Ill., 1st Dist. Certiorari denied. Reported below: 125 
Ill. App. 3d 1004, 467 N. E. 2d 271.

No. 84-1395. Lotz  Realty  Co ., Inc ., et  al . v . Anti -
Def amat ion  League  et  al . C. A. 4th Cir. Certiorari denied. 
Reported below: 749 F. 2d 31.

No. 84-1401. Carpenter  v . City  of  Pasco , Washington . 
Super. Ct. Wash., Franklin County. Certiorari denied.

No. 84-1411. Arkansas -Best  Freight  System , Inc . v . 
Barrentine  et  al . C. A. 8th Cir. Certiorari denied. Re-
ported below: 750 F. 2d 47.

No. 84-1431. Smith  et  al . v . Sorens en , Commi ss ioner  of  
Labor  of  Nebras ka , et  al . C. A. 8th Cir. Certiorari denied. 
Reported below: 748 F. 2d 427.

No. 84-1443. Thompson  Building  Materials  Inc . v . Board  
of  Trustees  of  the  West ern  Conferenc e of  Teams ters  
Pensi on  Trust  Fund . C. A. 9th Cir. Certiorari denied. Re-
ported below: 749 F. 2d 1396.
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No. 84-1451. Baker  v . Seaboard  System  Railroad , Inc . 
C. A. 6th Cir. Certiorari denied. Reported below: 754 F. 2d 
372.

No. 84-1460. All  Alexander  L. Kielland  Liti gants  v . 
Phillips  Petrol eum  Comp any  Norway , Inc . C. A. 6th Cir. 
Certiorari denied. Reported below: 745 F. 2d 55.

No. 84-1477. Moon  v . Secret ary  of  Labor . C. A. 11th 
Cir. Certiorari denied. Reported below: 747 F. 2d 599.

No. 84-1511. Servo tec h  Internat ional  Establis hment  v . 
United  State s . C. A. 5th Cir. Certiorari denied. Reported 
below: 750 F. 2d 1280.

No. 84-1512. Soteras  v. United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 753 F. 2d 585.

No. 84-1516. Martinez  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 745 F. 2d 60.

No. 84-5714. Ellis on  v . Landon , Director , Virgi nia  De -
partmen t  of  Corrections . C. A. 4th Cir. Certiorari denied. 
Reported below: 740 F. 2d 961.

No. 84-5827. Torres  v . Unite d  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 740 F. 2d 122.

No. 84-5905. Fitzpatri ck  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 742 F. 2d 1449.

No. 84-6018. Harris on  v . Meachum , Direct or , Oklahom a  
Depart ment  of  Corrections , et  al . C. A. 10th Cir. Certio-
rari denied.

No. 84-6069. Hinkle  v . Moss  et  al . C. A. 8th Cir. Certio-
rari denied. Reported below: 745 F. 2d 63.

No. 84-6086. Cobb  v . Owens , Superi ntendent , India na  
State  Ref orma tory , et  al . C. A. 7th Cir. Certiorari denied. 
Reported below: 749 F. 2d 34.

No. 84-6298. Lockett  v . Lockhart , Direct or , Arkans as  
Depa rtme nt  of  Correc tions . C. A. 8th Cir. Certiorari 
denied. Reported below: 754 F. 2d 378.

No. 84-6305. Quiroz  v . Wawrzas zek , Admini str ator , Ari -
zona  State  Pris on . C. A. 9th Cir. Certiorari denied. Re-
ported below: 749 F. 2d 1375.
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No. 84-6307. Perkins  v . Hartig an , Attorney  General  of  
Illino is . C. A. 7th Cir. Certiorari denied. Reported below: 
757 F. 2d 1292.

No. 84-6309. Ali  v . Ford  Motor  Co . et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 751 F. 2d 367.

No. 84-6312. Meldrum  v . Campb ell . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 84-6318. Lucie n  v . Illinois . App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 127 Ill. App. 3d 1167, 483 
N. E. 2d 732.

No. 84-6320. Day  v . Cartw right  et  al . Sup. Ct. Tex. 
Certiorari denied.

No. 84-6321. Patterson  v . Charter  Finan cial  Group , 
Inc ., et  al . C. A. 11th Cir. Certiorari denied. Reported 
below: 747 F. 2d 1396.

No. 84-6322. Patter son , dba  Screen  Advertis ing  Film  
Fund  v . Buena  Vista  Dist ribution  Co . et  al . C. A. 11th 
Cir. Certiorari denied. Reported below: 748 F. 2d 602.

No. 84-6327. Hyde  v . Mis so uri . Ct. App. Mo., Eastern 
Dist. Certiorari denied. Reported below: 682 S. W. 2d 103.

No. 84-6335. Bergha hn  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 683 S. W. 2d 697.

No. 84-6337. Fitzge rald  v . Jordan , Superi ntendent , 
Cook  Count y  Juvenile  Detenti on  Cent er , et  al . C. A. 7th 
Cir. Certiorari denied. Reported below: 747 F. 2d 1120.

No. 84-6339. Alber ton  v . State  Bar  of  Calif ornia  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 746 F. 2d 
1484.

No. 84-6340. Day  v . Amoco  Chemicals  Corp . C. A. 5th 
Cir. Certiorari denied. Reported below: 756 F. 2d 880.

No. 84-6342. Gustafson  v . Wis cons in . Sup. Ct. Wis. 
Certiorari denied. Reported below: 121 Wis. 2d 459, 359 N. W. 
2d 920.
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No. 84-6345. Doe  v . Board  of  Bar  Overse ers  of  Massa -
chus etts  et  al . Sup. Jud. Ct. Mass. Certiorari denied. Re-
ported below: 392 Mass. 1001, 465 N. E. 2d 250.

No. 84-6365. Gochnour  v . Marsh , Secret ary  of  the  
Army . C. A. 5th Cir. Certiorari denied. Reported below: 754 
F. 2d 1137.

No. 84-6374. Frazier  v . Lopes , Connec ticu t  Commis -
sioner  of  Correction . C. A. 2d Cir. Certiorari denied. Re-
ported below: 755 F. 2d 913.

No. 84-6378. Maxwell  v . Borden , Inc . C. A. 2d Cir. 
Certiorari denied.

No. 84-6438. Valle s v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 753 F. 2d 1085.

No. 84-6441. Sloan  v . United  State s . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 753 F. 2d 248.

No. 84-6443. Pride  v . Unite d  States . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 755 F. 2d 933.

No. 84-6446. Smith  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 750 F. 2d 1233.

No. 84-6456. Burns  v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 749 F. 2d 39.

No. 84-6457. Lope z  v . O’Brien , Warden . C. A. 10th Cir. 
Certiorari denied.

No. 84-6463. Winterhalder  v . United  States . C. A. 
10th Cir. Certiorari denied.

No. 83-6361. Manzanares  v . New  Mexic o . Sup. Ct. N. M. 
Certiorari denied. Just ice  White  would grant certiorari. Re-
ported below: 100 N. M. 621, 674 P. 2d 511.

No. 84-1009. Bailey  et  al . v . Illinois . App. Ct. Ill., 2d 
Dist. Certiorari denied. Justice  Brennan  and Justi ce  Mar -
shall  would grant the petition for writ of certiorari and reverse 
the judgment of the Appellate Court of Illinois, Second District. 
Reported below: 125 Ill. App. 3d 346, 465 N. E. 2d 979.
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No. 84-1062. Gee  v . Boyd , Distr ict  Engineer , Norfolk  
Dis trict  of  the  Corp s  of  Engin eers  of  the  Unit ed  States  
Depa rtme nt  of  the  Army , et  al . C. A. 4th Cir. Certiorari 
denied. Reported below: 746 F. 2d 1471.

Justi ce  White , with whom Justice  Brennan  and Just ice  
Marshall  join, dissenting.

In 1982, the city of Norfolk sought permission from the Army 
Corps of Engineers to construct a 298-slip marina at the site of 
an abandoned ferry and near two existing marinas. The Corps 
issued an “environmental assessment”1 concerning the project, 
which concluded that the socioeconomic benefits of the project out-
weighed its likely adverse impact on the aquatic ecosystem. The 
Corps further concluded that the project would not “significantly 
affect. . . the quality of the human environment,” see 42 U. S. C. 
§4332(2)(C), thereby making unnecessary the preparation of an 
environmental impact statement (EIS). On the same day, the 
Corps issued a permit to the city clearing the project.

Petitioner, a partner in a venture that owns property near the 
site of the proposed marina, subsequently filed suit, challenging, 
inter alia, the Corps’ failure to prepare an EIS.1 2 The District 
Court granted summary judgment to respondents and denied pe-
titioner’s cross-motion for summary judgment. On appeal, the 
Court of Appeals for the Fourth Circuit, like the District Court, 
employed an “arbitrary and capricious” standard in reviewing the 
agency’s determination that the proposed marina would have no 
significant effect on the environment. Gee v. Hudson, 746 F. 2d 
1471 (1984). See also Webb v. Gorsuch, 699 F. 2d 157, 160 (CA4 
1983); Providence Road Community Assn. v. EPA, 683 F. 2d 80, 
82 (CA4 1982). The court held that neither this finding, nor the 
agency’s failure to consider the effect of possible future marinas on 
the environment, was arbitrary or capricious.

1 An “environmental assessment” is a brief document that the Army Corps 
of Engineers prepares in order to determine whether a proposed action will 
have a significant effect on the human environment. If such an effect is 
anticipated, a more detailed “environmental impact statement” is required 
under 42 U. S. C. § 4332(2)(C). See App. to Pet. for Cert. 15a-16a, n. 1.

2 Petitioner also contended that respondents failed to consider all reasonable 
alternatives and mitigation measures as required by 42 U. S. C. § 4332(2)(E), 
and that they had failed to verify certain financial data submitted by the appli-
cant. These claims were rejected by the lower courts.
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The decision below is the most recent in a long line of cases that 
have used divergent standards of review to assess an agency’s fail-
ure to prepare an EIS. The First, Second, and Seventh Circuits, 
like the Fourth, will reverse such agency action only if it is arbi-
trary or capricious. See Grazing Fields Farm n . Goldschmidt, 
626 F. 2d 1068, 1072 (CAI 1980); Hanly v. Kleindienst, 471 F. 2d 
823, 828-829 (CA2 1972), cert, denied, 412 U. S. 908 (1973); Nu-
cleus of Chicago Homeowners Assn. v. Lynn, 524 F. 2d 225, 229 
(CA7 1975), cert, denied sub nom. Nucleus of Chicago Homeown-
ers Assn. v. Hill, 424 U. S. 967 (1976). Four other Circuits have 
employed a “reasonableness” standard of review. See Save Our 
Ten Acres v. Kreger, 472 F. 2d 463, 466 (CA5 1973); Winnebago 
Tribe of Nebraska v. Ray, 621 F. 2d 269, 271 (CA8), cert, denied, 
449 U. S. 836 (1980); Foundation for North American Wild Sheep 
v. United States Dept, of Agriculture, 681 F. 2d 1172, 1177-1178 
(CA9 1982); Wyoming Outdoor Coordinating Council v. Butz, 484 
F. 2d 1244, 1248-1249 (CAIO 1973).3 The Third Circuit has as-
sumed, without deciding, that a “reasonableness” standard is ap-
propriate, Township of Lower Alloways Creek v. Public Service 
Electric & Gas Co., 687 F. 2d 732, 741-742 (1982), and the Sixth 
Circuit has similarly declined to choose between the two stand-
ards. Boles v. Onton Dock, Inc., 659 F. 2d 74, 75 (1981). The 
Court of Appeals for the District of Columbia Circuit has devel-
oped a four-part test to determine whether the agency action is 
arbitrary and capricious. Sierra Club v. Peterson, 230 U. S. 
App. D. C. 352, 717 F. 2d 1409 (1983).4

3 The Eleventh Circuit has adopted as binding decisions of the former Fifth 
Circuit rendered prior to October 1, 1981. Bonner v. City of Prichard, 661 
F. 2d 1206 (CA11 1981) (en banc). Therefore, the Eleventh Circuit would 
presumably employ a “reasonableness” standard in reviewing the failure to 
prepare an EIS statement.

Courts that have applied a “reasonableness” standard have generally placed 
an initial burden on the plaintiff of raising a “substantial environmental issue 
concerning the proposed project,” after which the burden shifts to the agency 
to demonstrate the reasonableness of its negative determination. See Winne-
bago Tribe of Nebraska n . Ray, 621 F. 2d, at 271. See also Foundation for 
North American Wild Sheep v. United States Dept, of Agriculture, 681 F. 2d, 
at 1178; Pokorny v. Costle, 464 F. Supp. 1273, 1276 (Neb. 1979).

4 The test used by the District of Columbia Circuit in scrutinizing an agen-
cy’s finding of “no significant impact” is:
“(1) whether the agency took a ‘hard look’ at the problem;
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This conflict is not merely semantic or academic. Certainly, 
there are individual cases in which application of one standard 
rather than the other makes no difference. But the lower courts 
that have wrestled with the question of what rule to adopt clearly 
have not viewed the issue as one that might be settled by the flip 
of a coin. Courts that have chosen the “reasonableness” standard 
have relied on the importance of “the basic jurisdiction-type con-
clusion involved,”5 or on the “mandatory nature” of the statute’s 
language.6 In settling on this more stringent rule, the Court of 
Appeals for the Fifth Circuit expressed the concern that “[tjhe 
spirit of the Act would die aborning if a facile, ex parte decision 
that the project was minor or did not significantly affect environ-
ment were too well shielded from impartial review.” Save Our 
Ten Acres, supra, at 466. In contrast, courts adopting the “arbi-
trary and capricious” test have emphasized that the decision not to 
prepare an EIS is one committed to the agency’s discretion,7 and 
that application of a more deferential standard “permits the agen-
cies to have some leeway in applying the law to factual contexts in 
which they possess expertise.”8 The Court of Appeals did not 
state in this case that it would have reached the same result under 
a “reasonableness” standard,9 and it is not for us to say what con-
clusions it might have drawn had it applied different consider-
ations to these facts.

The lower courts have long been in disarray on what standard 
of review to apply to an agency’s decision not to undertake an 
EIS. I would grant certiorari to end this confusion.

“(2) whether the agency identified the relevant areas of environmental 
concern;
“(3) as to the problems studied and identified, whether the agency made a 
convincing case that the impact was insignificant; and
“(4) if there was an impact of true significance, whether the agency convinc-
ingly established that changes in the project sufficiently reduced it to a mini-
mum.” 230 U. S. App. D. C., at 356, 717 F. 2d, at 1413.

6 Save Our Ten Acres v. Kreger, 472 F. 2d 463, 466 (CA5 1973).
6 Foundation for North American Wild Sheep n . United States Dept, of 

Agriculture, supra, at 1177, n. 24; see also Wyoming Outdoor Coordinating 
Council v. Butz, 484 F. 2d 1244, 1249 (CAIO 1973).

7 Providence Road Community Assn. v. EPA, 683 F. 2d 80, 82 (CA4 1982).
8 Hanly v. Kleindienst, 471 F. 2d 823, 829-830 (CA2 1972), cert, denied, 412 

U. S. 908 (1973). See also First National Bank of Chicago v. Richardson, 
484 F. 2d 1369, 1381 (CA7 1973).

9Cf. Providence Road Community Assn., supra, at 82, n. 3.
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No. 84-1239. Young  v . Lehman , Secret ary  of  the  Navy . 
C. A. 4th Cir. Certiorari denied. Just ice  White , Just ice  
Blackmun , and Justice  O’Connor  dissent and would grant the 
petition for writ of certiorari, vacate the judgment, and remand 
the case to the United States Court of Appeals for the Fourth 
Circuit for further consideration in light of Anderson v. Bessemer 
City, 470 U. S. 564 (1985). Reported below: 748 F. 2d 194.

No. 84-1350. Cohen , Secre tary , Departme nt  of  Public  
Welf are  of  Pennsy lvania , et  al . v . Betson  et  al . C. A. 
3d Cir. Motion of respondents Betson and Woodward for leave 
to proceed in forma pauperis granted. Certiorari denied. Re-
ported below: 749 F. 2d 1009.

No. 84-1357. United  States  v . Morgan . C. A. 6th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Justice  White  and Justi ce  
Blackmun  would grant certiorari. Reported below: 743 F. 2d 
1158.

No. 84-1386. Morriss ey  v . William  Morrow  & Co., Inc ., 
et  al . C. A. 2d Cir. Certiorari denied. Just ice  Rehnquist  
took no part in the consideration or decision of this petition.

No. 84-1470. Franc ois  v . Raybestos -Manhatta n , Inc ., et  
al . C. A. 9th Cir. Certiorari denied. Justice  Powell  would 
grant certiorari. Reported below: 749 F. 2d 37.

No. 84-5972. Smit h  v . Texas . Ct. Crim. App. Tex. Certio-
rari denied. Reported below: 676 S. W. 2d 379.

Justi ce  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentence in this case.

No. 84-6145. Reye s  v . Immigration  and  Natura liz atio n  
Servi ce . C. A. 6th Cir. Certiorari denied. Reported below: 
747 F. 2d 1045.

Just ice  White , dissenting.
Because the decision in this case conflicts with Bolanos- 

Hernandez v. INS, 749 F. 2d 1316 (CA9 1984), I would grant 
certiorari in this case.
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Rehearing Denied
No. 83-1065. County  of  Oneida , New  York , et  al . v . 

Oneida  Indian  Nation  of  New  York  State  et  al ., 470 U. S. 
226. Petition for rehearing denied.

No. 83-1452. Marres e et  al . v . American  Academy  of  
Orthopaedic  Surgeons , 470 U. S. 373. Motion of petitioners 
for clarification denied. Petition for rehearing denied. Justi ce  
Blackm un  and Just ice  Stevens  took no part in the consider-
ation or decision of this motion and this petition.

No. 84-532. Rowla nd  v . Mad  River  Local  School  Dis -
trict , Montgomer y  County , Ohio , 470 U. S. 1009;

No. 84-5548. Smit h v . Jago , Superi ntendent , London  
Corre cti onal  Insti tuti on , 470 U. S. 1060;

No. 84-5811. Gacy  v . Illino is , 470 U. S. 1037;
No. 84-6082. Attwell  et  al . v . United  State s Postal  

Service  et  al ., 470 U. S. 1008;
No. 84-6173. Dingle  v . Simp kins , Admini strat or  of  the  

Estate  of  Dingl e , 470 U. S. 1086;
No. 84-6273. Mulli ns  v . Ohio , 470 U. S. 1059; and
No. 84-6315. In  re  Mc Donald , 470 U. S. 1082. Petitions for 

rehearing denied. Justice  Powell  took no part in the consider-
ation or decision of these petitions.

Apri l  27, 1985
Dismissal Under Rule 53

No. 84-1409. Delta  Air  Lines , Inc . v . Jacobson . C. A. 
9th Cir. Certiorari dismissed under this Court’s Rule 53. Re-
ported below: 742 F. 2d 1202.

Apri l  29, 1985
Appeals Dismissed

No. 84-5795. Cornes  v. Kellum  et  al . Appeal from App. 
Ct. Ill., 5th Dist., dismissed for want of substantial federal ques-
tion. Reported below: 125 Ill. App. 3d 512, 466 N. E. 2d 273.

No. 84-6381. Singe r  v . Bodley , Judge , et  al . Appeal 
from Sup. Ct. Pa. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied.
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Certiorari Granted—Vacated and Remanded
No. 84-1015. Goods on  v . Unit ed  State s . Ct. Mil. App. 

Certiorari granted, judgment vacated, and case remanded for 
further consideration in light of Smith v. Illinois, 469 U. S. 91 
(1984). Reported below: 18 M. J. 243.

No. 84-1208. Murr  v . Tennes see  Board  of  Law  Examin -
ers . Sup. Ct. Tenn. Certiorari granted, judgment vacated, and 
case remanded for further consideration in light of Supreme Court 
of New Hampshire v. Piper, 470 U. S. 274 (1985).
Miscellaneous Orders*

No.----------- . Affl erbach  et  al . v . United  State s . Mo-
tion to direct the Clerk to file a petition for writ of certiorari in 
typewritten form not in compliance with the Rules of this Court 
denied.

No.----------- . Davis  et  al . v . Amoco  Oil  Co . et  al . Mo-
tion to direct the Clerk to file a petition for writ of certiorari out 
of time denied.

No. A-791. Holderm an  v . Unite d  States  (No . 84-1637); 
and Holderma n  v . United  States  (No . 84-1638). C. A. 2d 
Cir. Application for stay, addressed to Just ice  O’Connor  and 
referred to the Court, denied.

No. D-473. In  re  Disb arment  of  Hutchi ns . Disbarment 
entered. [For earlier order herein, see 469 U. S. 1202.]

No. D-474. In  re  Disb arment  of  Kozel . William Thomas 
Kozel, of Santa Maria, Cal., having requested to resign as a mem-
ber of the Bar of this Court, it is ordered that his name be 
stricken from the roll of attorneys admitted to practice before the 
Bar of this Court. The rule to show cause, heretofore issued on 
February 19, 1985 [469 U. S. 1202], is hereby discharged.

No. D-490. In  re  Disb arment  of  Holtzman . It is ordered 
that Frank E. Holtzman, of Southfield, Mich., be suspended from 
the practice of law in this Court and that a rule issue, returnable 

*For the Court’s orders prescribing amendments to the Bankruptcy Rules, 
see post, p. 1149; amendments to the Federal Rules of Civil Procedure, see 
post, p. 1155; and amendments to the Federal Rules of Criminal Procedure, 
see post, p. 1169.
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within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. 84-822. Ameri can  National  Bank  & Trust  Company  
of  Chicago  et  al . v . Haroco , Inc ., et  al . C. A. 7th Cir. 
[Certiorari granted, 469 U. S. 1157.] Motion of petitioners to 
supplement the record granted.

No. 84-1103. Hill  v . Lockha rt , Direct or , Arkansas  De -
partm ent  of  Corre ction . C. A. 8th Cir. [Certiorari granted, 
470 U. S. 1049.] Motion of petitioner for leave to proceed further 
herein in forma pauperis granted. Motion for appointment of 
counsel granted, and it is ordered that Jack T. Lassiter, Esquire, 
of Little Rock, Ark., be appointed to serve as counsel for peti-
tioner in this case.

No. 84-6158. Ferrara  v . Becton , Dicki nson  & Co. et  al ., 
470 U. S. 1049. Motion of petitioner for reconsideration of the 
order denying leave to proceed in forma pauperis denied. Jus -
tice  Powell  took no part in the consideration or decision of this 
motion.

No. 84-6370. In  re  Beachum ; and
No. 84-6375. In  re  Ely . Petitions for writs of mandamus 

denied.

Probable Jurisdiction Noted
No. 83-1968. Thorn burg , Attor ney  Gene ral  of  North  

Carolina , et  al . v . Gingl es  et  al . Appeal from D. C. E. D. 
N. C. Probable jurisdiction noted limited to Questions I and III 
presented by the statement as to jurisdiction. Reported below: 
590 F. Supp. 345.

Certiorari Granted
No. 84-1144. United  State s  v . Von  Neuma nn . C. A. 9th 

Cir. Certiorari granted. Reported below: 729 F. 2d 657.

No. 84-1274. Board  of  Governors  of  the  Federal  Re -
serve  System  v . Dimens ion  Financial  Corp , et  al . C. A. 
10th Cir. Certiorari granted. Justice  White  took no part in 
the consideration or decision of this petition. Reported below: 
744 F. 2d 1402.
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Certiorari Denied. (See also No. 84-6381, supra.)
No. 84-1105. New  Mexic o  v . Baker , Secretary  of  the  

Treasury . C. A. 10th Cir. Certiorari denied. Reported 
below: 745 F. 2d 1318.

No. 84-1108. Wenturi ne  v . Parfett  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 738 F. 2d 426.

No. 84-1109. Bothke  v . Racca . C. A. 9th Cir. Certiorari 
denied.

No. 84-1147. Simmons  Fastener  Corp . v . Illinois  Tool  
Works , Inc . C. A. Fed. Cir. Certiorari denied. Reported 
below: 739 F. 2d 1573.

No. 84-1235. Waterman  v . Unite d  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 732 F. 2d 1527.

No. 84-1249. Norris  et  al . v . United  State s . C. A. 4th 
Cir. Certiorari denied. Reported below: 749 F. 2d 1116.

No. 84-1280. Bolden  v . Tarrant  County  Depart ment  of  
Human  Res ources . Ct. App. Tex., 2d Sup. Jud. Dist. Certio-
rari denied.

No. 84-1367. Guerra  et  al . v . Garcia  et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 744 F. 2d 1159.

No. 84-1384. Pyramid  Lake  Paiute  Trib e of  Indians  v . 
Carson -Truckee  Water  Conse rvancy  Dis trict  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 748 F. 2d 
523.

No. 84-1412. Mc Donald  v . United  Air  Lines , Inc ., et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 745 F. 2d 
1081.

No. 84-1414. Haberm an  et  al . v . Chemica l  Bank  et  al . 
Sup. Ct. Wash. Certiorari denied. Reported below: 102 Wash. 
2d 874, 691 P. 2d 524.

No. 84-1417. San  Jose  Unified  School  Dis trict  et  al . v . 
Diaz  et  al . C. A. 9th Cir. Certiorari denied. Reported 
below: 733 F. 2d 660.
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No. 84-1421. Pudlo  v. City  of  Chicago . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 123 Ill. App. 3d 337, 
462 N. E. 2d 494.

No. 84-1422. B. R. Mac Kay  & Sons , Inc . v . Attor ney  Gen -
eral  of  Illino is . C. A. 5th Cir. Certiorari denied. Reported 
below: 752 F. 2d 644.

No. 84-1428. Trecker  v . Scag  et  al . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 747 F. 2d 1176.

No. 84-1433. Brown  v . Paulus  et  al . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 746 F. 2d 1484.

No. 84-1439. Johnson  v . Branford  Zoning  Board  of  Ap-
peal s et  al . App. Ct. Conn. Certiorari denied. Reported 
below: 2 Conn. App. 24, 475 A. 2d 339.

No. 84-1445. Moore  et  al . v . Kenyatta . C. A. 5th Cir. 
Certiorari denied. Reported below: 744 F. 2d 1179.

No. 84-1450. Step ping  Stones  Ass ociat es  v . City  of  
White  Plains . Ct. App. N. Y. Certiorari denied. Reported 
below: 64 N. Y. 2d 690, 474 N. E. 2d 1196.

No. 84-1458. Chesl er  et  al . v . Stadler  Ass ociates , Inc . 
C. A. Uth Cir. Certiorari denied. Reported below: 755 F. 2d 
174.

No. 84-1492. Beery  v . Unite d  State s . C. A. 10th Cir. 
Certiorari denied. Reported below: 752 F. 2d 499.

No. 84-1510. Smit h  v . Alyeska  Pipel ine  Service  Co . et  
al . C. A. Fed. Cir. Certiorari denied. Reported below: 758 
F. 2d 668.

No. 84-1527. Stonehi ll  et  al . v . United  States . C. A. 
9th Cir. Certiorari denied.

No. 84-1533. Jaramill o  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 745 F. 2d 1245.

No. 84-1536. Clark  v . Walte rs , Admini str ator  of  Vet -
erans ’ Affai rs , et  al . C. A. 10th Cir. Certiorari denied.

No. 84-1590. Jensen  et  al . v . Gates  Learjet  Corp , et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 743 F. 2d 
1325.
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No. 84-1595. Riggin s v . Internal  Revenue  Service  et  
al . C. A. 5th Cir. Certiorari denied. Reported below: 757 F. 
2d 282.

No. 84-5854. Otalor a  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 742 F. 2d 1382.

No. 84-5944. Peoples  v . Unite d  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 748 F. 2d 934.

No. 84-5959. Lambinus  v . Unit ed  State s . C. A. 10th Cir. 
Certiorari denied. Reported below: 747 F. 2d 592.

No. 84-6054. Dixon  v. Flori da . Sup. Ct. Fla. Certiorari 
denied. Reported below: 458 So. 2d 272.

No. 84-6064. Lewis  v . Unite d  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 743 F. 2d 859.

No. 84-6122. Wilks  v . Wisconsi n . Sup. Ct. Wis. Certio-
rari denied. Reported below: 121 Wis. 2d 93, 358 N. W. 2d 273.

No. 84-6135. Perki ns  v . Step hens on , Superi ntendent , 
Caledonia  and  Odom  Compl ex , et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 740 F. 2d 963.

No. 84-6161. Stall ings  v . Merit  System s Protect ion  
Board . C. A. Fed. Cir. Certiorari denied. Reported below: 
758 F. 2d 667.

No. 84-6176. Fields  v . Unite d  States . Ct. App. D. C. 
Certiorari denied. Reported below: 484 A. 2d 570.

No. 84-6349. Birden  v . Goush a . C. A. 3d Cir. Certiorari 
denied. Reported below: 755 F. 2d 916.

No. 84-6354. Toomey  v . Washingt on . Ct. App. Wash. 
Certiorari denied. Reported below: 38 Wash. App. 831, 690 P. 2d 
1175.

No. 84-6356. Pallett  v . Harp  et  al . C. A. 9th Cir. Cer-
tiorari denied.

No. 84-6357. Moore  v. Mintz es , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 751 F. 2d 386.

No. 84-6358. Stumes  v . Solem , Warden . C. A. 8th Cir. 
Certiorari denied. Reported below: 752 F. 2d 317.
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No. 84-6359. Radford  v . Fairman , Warden , et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 753 F. 2d 1076.

No. 84-6361. Robinson  v . Ikari  et  al . Ct. App. La., 2d 
Cir. Certiorari denied. Reported below: 457 So. 2d 180.

No. 84-6366. Heath  v . National  Assoc iation  of  Govern -
ment  Emp loyees  Local  R5-189 et  al . C. A. 6th Cir. Certio-
rari denied. Reported below: 754 F. 2d 374.

No. 84-6369. Ely  v . Glen  Ellyn  Polic e Depa rtme nt . 
Sup. Ct. Ill. Certiorari denied.

No. 84-6371. Cris t  v . Lane , Director , Illinois  Depart -
ment  of  Corrections . C. A. 7th Cir. Certiorari denied. Re-
ported below: 745 F. 2d 476.

No. 84-6373. Hernandez  v . Duncan  et  al . C. A. 5th Cir. 
Certiorari denied.

No. 84-6400. Glover  v . South  Carol ina . Sup. Ct. S. C. 
Certiorari denied. Reported below: 284 S. C. 152, 326 S. E. 2d 
150.

No. 84-6411. Hemb y  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 753 F. 2d 30.

No. 84-6428. Jones  et  al . v. Commi ss ioner  of  Internal  
Revenue . C. A. 9th Cir. Certiorari denied. Reported below: 
753 F. 2d 1082.

No. 84-6431. Primbs  v . United  State s . C. A. Fed. Cir. 
Certiorari denied. Reported below: 765 F. 2d 159.

No. 84-6433. Andrews  v . Louis iana . Sup. Ct. La. Certio-
rari denied. Reported below: 462 So. 2d 1249.

No. 84-6440. Harter  v . Shultz , Secreta ry  of  State , et  
al . C. A. D. C. Cir. Certiorari denied. Reported below: 243 
U. S. App. D. C. 17, 750 F. 2d 1093.

No. 84-6445. Dixon  v. Unite d  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 755 F. 2d 174.

No. 84-6450. Gaza  v . Unit ed  States . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 750 F. 2d 1197.

No. 84-6451. Geoghegan  v . United  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 753 F. 2d 1076.
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No. 84-6454. Dizzley  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 751 F. 2d 380.

No. 84-6460. Gustus  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 758 F. 2d 654.

No. 84-6466. Petri no  v . Pennsylvani a . Super. Ct. Pa. 
Certiorari denied. Reported below: 332 Pa. Super. 13, 480 A. 2d 
1160.

No. 84-6468. Deni son  v . Commis sion er  of  Inte rnal  Reve -
nue . C. A. 8th Cir. Certiorari denied. Reported below: 751 
F. 2d 241.

No. 84-6493. Will iams  v . Galdi . C. A. 2d Cir. Certiorari 
denied. Reported below: 762 F. 2d 991.

No. 84-550. Interstate  Commer ce  Commiss ion  v . Brae  
Corp , et  al .; and

No. 84-867. Consoli dated  Rail  Corpor ation  v . Ahnap ee  
& West ern  Railw ay  Co . et  al . C. A. D. C. Cir. Certiorari 
denied. Justice  O’Connor  took no part in the consideration or 
decision of these petitions. Reported below: 238 U. S. App. 
D. C. 352, 740 F. 2d 1023.

Justice  White , with whom Justice  Rehnquist  joins, 
dissenting.

In the Staggers Rail Act of 1980, 49 U. S. C. §10101 et seq., 
Congress took a significant step away from the traditionally per-
vasive federal regulation of railroads. Displaying evident distrust 
of the regulatory model, the Act includes a 15-point National Rail 
Transportation Policy. § 10101a. Among the policies identified 
are “(1) to allow, to the maximum extent possible, competition and 
the demand for services to establish reasonable rates for transpor-
tation by rail; [and] (2) to minimize the need for Federal regula-
tory control over the rail transportation system.” Ibid. The Act 
also provides that the Interstate Commerce Commission (ICC) 
“shall exempt” persons or transactions from an otherwise appli-
cable regulation if the regulation “is not necessary to carry out the 
transportation policy of section 10101a” and “either (A) the trans-
action or service is of limited scope, or (B) the application of a 
provision of this subtitle is not needed to protect shippers from 
the abuse of market power.” § 10505(a).
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These cases arise out of an ICC rulemaking regarding the de-
regulation of boxcar traffic. Exemption from Regulation—Box-
car Traffic, 367 I. C. C. 423 (1983); Alaska Railroad Certification, 
367 I. C. C. 745 (1983). The Commission granted far-reaching 
exemptions pursuant to § 10505(a). First, it eliminated ceilings 
on boxcar rates. Particularly in light of economic pressures 
caused by competition from the trucking industry, the Commission 
found that rail carriers lacked market power and that regulation of 
boxcar rates was not necessary to further the National Rail Trans-
portation Policy. Second, it extended this exemption to “joint 
rates.” A joint rate is the charge to a shipper for transportation 
over connected lines by more than one carrier. The revenues are 
divided among the carriers pursuant to joint rate agreements, 
which are regulated by 49 U. S. C. §10705. The Commission 
concluded that elimination of joint rate regulation would not lead 
to the demise of joint rates, long haul routes, or cooperation be-
tween large and small carriers. Third, the Commission exempted 
negotiated agreements from its “car hire rules.” Under the oth-
erwise applicable rules, the owner of a boxcar could charge a per 
diem rental fee to the railroad with control over the boxcar for the 
entire time the car was on that railroad’s tracks, even if it was 
empty and still. The Commission found that in practice these 
rules resulted in extreme inefficiency, higher operating costs, an 
incentive for excessive purchases of boxcars, and a lack of respon-
siveness to market conditions.

Respondents sought judicial review in the Court of Appeals for 
the District of Columbia Circuit. The court sustained the exemp-
tion of boxcar traffic from maximum rate regulation, but set aside 
the other two rulings. 238 U. S. App. D. C. 352, 740 F. 2d 1023 
(1984). With regard to the joint rate exemption, it found that the 
Commission’s consideration of the need for regulation and the pos-
sible adverse consequences of its elimination had been inadequate. 
Noting congressional concern about the possibility of large carri-
ers squeezing profits from captive small carriers, it held the Com-
mission’s failure to consider the effect of joint rate exemption on 
the fair division of joint rate revenue among carriers' had been 
arbitrary and capricious. Turning to the car hire issue, the Court 
of Appeals, echoing the position of dissenting ICC Chairman Tay-
lor, held that the Commission’s decision was, in reality, not an 
exemption but a new regulation. As such, it exceeded the Com-
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mission’s authority under § 10505. That section was part and par-
cel of the Act’s emphasis on the reduction of regulatory burdens 
and Government oversight. The joint rate “exemption,” rather 
than leaving the contours of the car hire relationships to the 
market, skewed the initial economic relationship in favor of the 
destination carrier. This reregulation could only be accomplished 
pursuant to normal rulemaking procedures.

Consolidated Rail Corp., which had initially sought the rule-
making, and the Commission itself now seek review in this Court. 
They are supported by a brief from the United States. Several 
aspects of the decision below are questionable. The court’s con-
cern with the fair division of revenues between carriers is not 
squarely based on the statutory language, which requires only 
that the regulation from which an exemption is granted be “not 
needed to protect shippers from the abuse of market power.” 
§ 10505(a)(2)(B) (emphasis added). There is also an arguable 
inconsistency between upholding the Commission with regard to 
maximum rate regulation generally and affirming its view of the 
surrounding circumstances supporting such a ruling, while refus-
ing to do so as to joint rates. Finally, the court’s distinction 
between reregulation and deregulation is hard to pin down—on 
its face, the Commission’s ruling is certainly the latter.

More generally, the fact that the battle between the court and 
the agency has taken place on what may be considered the latter’s 
turf casts doubt on the decision below. It is the Commission that 
should be evaluating the nature of the rail transportation market 
and the effect and necessity of regulation.

Finally, these cases present a significant clash between an inde-
pendent federal agency and a Federal Court of Appeals. The 
subject matter is important not only to the numerous parties but 
also to the Nation as a whole. These cases seem to be one epi-
sode of a larger struggle. See ICC v. Coal Exporters Assn, of 
United States, Inc., post, p. 1072. The court and the agency have 
rather divergent views of the mandate of the Staggers Act and 
the nature of the Commission’s task thereunder. The proper 
implementation of that important legislation requires that these 
larger issues be settled.

I would grant these petitions and consolidate them for oral 
argument.
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No. 84-884. Intersta te  Comm erce  Commission  v . Coal  
Exporter s  Assoc iation  of  the  Unite d  States , Inc ., et  al .; 
and

No. 84-885. Norfo lk  & West ern  Railw ay  Co . et  al . v . 
Coal  Export ers  Ass ociation  of  the  Unite d  States , Inc ., et  
al . C. A. D. C. Cir. Certiorari denied. Justice  O’Connor  
took no part in the consideration or decision of these petitions. 
Reported below: 240 U. S. App. D. C. 256, 745 F. 2d 76.

Justi ce  White , with whom Justice  Rehnquist  joins, 
dissenting.

Like ICC n . Brae Corp, and Consolidated Rail Corp. v. Ah- 
napee & W. R. Co., ante, p. 1069, these cases involve implementa-
tion of the Staggers Rail Act of 1980, 49 U. S. C. § 10101 et seq. 
That Act begins with a 15-point National Rail Transportation 
Policy with a decidedly antiregulatory bent. § 10101a. It goes 
on to provide that the Interstate Commerce Commission (ICC) 
“shall exempt a person, class of persons, or a transaction or 
service” from any regulation that is not necessary to carry out the 
policies detailed in § 10101a or to “protect shippers from the abuse 
of market power.” § 10505(a).

Pursuant to this provision, the ICC exempted the rail transpor-
tation of coal bound for export from all regulation under the Inter-
state Commerce Act. Railroad Exemption—Export Coal, 367 
I. C. C. 570 (1983). In the view of the Commission, relief from 
regulation would lead to improved efficiency, stronger railroads, 
and greater pricing flexibility. The resulting benefits would pro-
mote a variety of goals set out in § 10101a. In addition, continued 
regulation was not needed to protect against abuse of market 
power by the railroads. They had an interest in the shippers’ 
success, and the competitive international coal market would pre-
vent them from raising prices so high that producers would not be 
competitive abroad. In addition, as experience had shown, the 
shippers formed a concentrated industry with bargaining power 
essentially equal to that of the railroads. The Commission also 
noted that antitrust remedies were available should the railroads 
abuse what market power they had, and that the railroads were 
unlikely to do so even if they could because the Commission would 
respond by revoking the exemption.

The Court of Appeals for the District of Columbia Circuit 
vacated and remanded. Coal Exporters Assn, of United States
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v. United States, 240 U. S. App. D. C. 256, 745 F. 2d 76 (1984). 
It found that the Commission had overlooked a key element of Na-
tional Transportation Policy: “to maintain reasonable rates where 
there is an absence of effective competition and where rail rates 
provide revenues which exceed the amount necessary to maintain 
the rail system and to attract capital.” 49 U. S. C. § 10101a(6). 
Reading this provision in tandem with § 10505’s requirement that 
an exemption not subject shippers to “the abuse of market 
power,” the court held that the Commission had too narrow an 
understanding of the latter phrase. As it read the Commission’s 
opinion, there would be no abuse of market power as long as the 
shippers had some bargaining power, however minimal, and re-
ceived some share of the economic rents, however slight. The 
court condemned this view as “wholly unreasonable,” 240 U. S. 
App. D. C., at 275, 745 F. 2d, at 95, and indifferent to the Act’s 
concern for protecting the revenues of shippers, id., at 278, 745 
F. 2d, at 98.

The railroads and the ICC, supported by the United States, pe-
tition for certiorari. They argue that the decision below effec-
tively forecloses any use of the exemption provision. While this 
seems an overstatement, the opinion below does criticize the ICC 
for failing to quantify its conclusions with a precision that would 
appear unattainable. Moreover, the Court of Appeals involved it-
self in details of regulatory decisionmaking that might more prop-
erly be left to the agency. Precisely where hard bargaining 
leaves off and “abuse of market power” begins is the sort of issue 
best left to the agency’s expertise, and the Court of Appeals’ iden-
tification of abuse with any inequality is open to question.

More important, the decision below is set against the back-
ground of a fundamental clash between the Court of Appeals and 
the ICC concerning the deregulatory mandate of the Staggers 
Act. See ICC v. Brae Corp., ante, p. 1069. The exemption 
provision is the key mechanism by which that mandate is to be 
effected, and the Commission has had some difficulty in getting its 
exemptions past the Court of Appeals. As I noted in dissenting 
from the Court’s refusal to consider the Brae case, the effective 
implementation of the Staggers Act requires that the scope of the 
exemption requirement be settled.

I respectfully dissent.

No. 84-1067. Dis trict  of  Columbia  v . Brown . C. A. D. C. 
Cir. Motion of respondent Brown, aka Yusaf Lateef Salahuddin,
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for leave to proceed in forma pauperis granted. Certiorari 
denied. The  Chief  Justice  and Justice  White  would grant 
certiorari. Reported below: 239 U. S. App. D. C. 345, 742 F. 2d 
1498.

No. 84-1098. General  Motors  Corp . v . Thomas , Adminis -
trato r , United  States  Envir onm enta l  Protect ion  Agenc y . 
C. A. D. C. Cir. Certiorari denied. Justice  White  took no 
part in the consideration or decision of this petition. Reported 
below: 239 U. S. App. D. C. 408, 742 F. 2d 1561.

No. 84-1209. Catlett  et  al . v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 747 F. 2d 1102.

Justi ce  White , dissenting.
Petitioners were convicted and fined for hunting doves in a 

“baited” field contrary to the Federal Migratory Bird Act, 16 
U. S. C. §703, and the regulations issued thereunder, despite 
their claim that they were unaware of the baiting and that they 
could not reasonably have been aware of it, since the remaining 
bait on the property was hidden from view at the time of the hunt.

The Court of Appeals affirmed, observing that petitioners “were 
apparently unaware of, and had not participated in, the baiting of 
the field.” 747 F. 2d 1102, 1103 (CA6 1984). Nonetheless, the 
panel applied prior law of the Circuit to hold that scienter is not 
an element of the crime charged, and thus that petitioners could 
be convicted even if they could not have reasonably known that 
the field was baited.

The rule applied is that adopted by several Circuits, reading the 
regulation in question to impose strict liability on those who hunt 
over baited fields. See, e. g., United States v. Chandler, 753 F. 
2d 360, 363 (CA4 1985); United States v. Brandt, 717 F. 2d 955, 
958-959 (CA6 1983); United States v. Jarman, 491 F. 2d 764, 
766-767 (CA4 1974); Rogers v. United States, 367 F. 2d 998, 1001 
(CA8 1966), cert, denied, 386 U. S. 943 (1967). Nevertheless, as 
the Court of Appeals below recognized, the rule applied here is 
contrary to the holding of a case from another Federal Circuit 
which requires proof of at least the minimum scienter, that hunt-
ers should have known of the baited condition. United States v. 
Delahoussaye, 573 F. 2d 910, 912 (CA5 1978).
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There is a clear and recognized division between Circuits on the 
elements of a federal criminal offense. As the court explained in 
Delahoussaye, the regulation at issue here “is a national one, 
founded on a treaty, and [it] should not mean one thing in one 
state and another elsewhere.” Id., at 913. I would grant certio-
rari to resolve the split among the Courts of Appeals.

No. 84-1258. Chemical  Bank  et  al . v . Publi c  Util ity  Dis -
trict  No. 1 of  Benton  County , Washington , et  al . Sup. 
Ct. Wash. Motions of Salomon Brothers, Inc., et al., American 
Bankers Association et al., Public Securities Association, Ameri-
can Association of Retired Persons, and National WPPSS 4 and 5 
Bondholders’ Committee for leave to file briefs as amici curiae 
granted. Certiorari denied. Reported below: 102 Wash. 2d 874, 
691 P. 2d 524.

No. 84-1393. Boston  Firef igh ters  Union , Local  718 v. 
Boston  Chapter , N. A. A. C. P., Inc ., et  al .; and

No. 84-1430. Bost on  Police  Patrolmen ’s Ass n ., Inc . v . 
Castro  et  al . C. A. 1st Cir. Certiorari denied. Justi ce  
Marsh all  took no part in the consideration or decision of these 
petitions. Reported below: 749 F. 2d 102.

No. 84-1400. Donovan  v . Merola , Distri ct  Attorney  of  
Bronx  County , New  York , et  al . C. A. D. C. Cir. Certio-
rari denied. Justi ce  Marshall  took no part in the consider-
ation or decision of this petition.

No. 84-1402. A. L. Adams  Cons truc tion  Co . v . Georgia  
Power  Co . C. A. 11th Cir. Motion of Georgia Branch, Associ-
ated General Contractors of America, Inc., for leave to file a brief 
as amicus curiae granted. Certiorari denied. Justi ce  Black - 
mun  took no part in the consideration or decision of this motion 
and this petition. Reported below: 733 F. 2d 853.

No. 84-1427. Simo n  v . Kroger  Co . et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 743 F. 2d 1544.

Justice  White , with whom Justice  Brennan  and Justi ce  
Marsh all  join, dissenting.

Section 10(b) of the National Labor Relations Act limits the 
time for filing an unfair labor practice charge with the National 
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Labor Relations Board. It provides that “no complaint shall issue 
based upon any unfair labor practice occurring more than six 
months prior to the filing of the charge with the Board and the 
service of a copy thereof upon the person against whom such 
charge is made.” 29 U. S. C. § 160(b). The plain words require 
that a charge be both filed and served within six months of the 
challenged conduct, and such has long been the Board’s interpreta-
tion. See, e. g., Old Colony Box Co., 81 N. L. R. B. 1025, 1027 
(1949). Service may be accomplished merely by mailing a copy of 
the charge. See 29 CFR § 102.113(a) (1984).

In DelCostello v. Teamsters, 462 U. S. 151 (1983), we held that 
§ 10(b) governs an employee’s suit against his employer for breach 
of contract and his union for breach of its duty of fair representa-
tion. We did not discuss whether that section’s requirement of 
service, as well as filing, within the 6-month period also applies in 
such a suit. That is the question raised in this petition.

The Kroger Co. (Kroger) discharged petitioner on February 18, 
1982. Grievance procedures were unsuccessful, and on July 6, 
1982, the union notified petitioner that it would not proceed to 
arbitration. The following January 3, just within the 6-month 
period, petitioner filed this § 301 action in Federal District Court. 
See 29 U. S. C. § 185. On January 12, after the 6-month period 
had run, he served a copy of the complaint on Kroger; and on Jan-
uary 25 he served the union. Applying DelCostello, and relying 
on the plain words of § 10(b), the District Court granted both de-
fendants’ motions for summary judgment on the ground that the 
action was time-barred. It also found that petitioner had not filed 
a timely response to Kroger’s motion for summary judgment and 
that under a local rule he would be deemed not to oppose it.

The Court of Appeals for the Eleventh Circuit affirmed. 743 
F. 2d 1544 (1984). Referring to the “intent, spirit, and plain lan-
guage of section 10(b),” it held that a § 301 complaint must be both 
filed and served within the 6-month period. Id., at 1546. It also 
found that the District Court had properly applied its local rule in 
treating Kroger’s motion for summary judgment as unopposed.

The lower courts agree that a suit in federal court on a federal 
cause of action is commenced, and the statute of limitations tolled, 
upon the filing of the complaint. See, e. g., Hobson v. Wilson, 
237 U. S. App. D. C. 219, 262, 737 F. 2d 1, 44 (1984); Fed. Rule 
Civ. Proc. 3; 2 J. Moore & J. Lucas, Moore’s Federal Practice 
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113.07[4.-3-2] (1984). While the time for service of process is not 
open-ended, see Fed. Rules Civ. Proc. 4(a), 4(j), it need not occur 
within the limitations period. Ordinary federal practice thus con-
flicts with the specific terms of this borrowed statute of limita-
tions. In light of this inconsistency, the brevity of the limitations 
period, and the fact that § 10(b) was not intended to apply to judi-
cial proceedings, the result below is not obviously correct. In 
practical effect, the Eleventh Circuit’s ruling shortens the 6-month 
period by the amount of time necessary to effect service under the 
Federal Rules. Section 10(b) does not have a similar impact in ad-
ministrative proceedings, in which service is accomplished merely 
by placing a copy of the charge in the mail. Compare Fed. Rule 
Civ. Proc. 4 with 29 CFR § 102.113(a) (1984).

This issue has come before the Eleventh Circuit more than 
once, see Howard v. Lockheed-Georgia Co., 742 F. 2d 612 (1984), 
and it may be expected to recur. At least one District Court 
in another Circuit has reached the contrary conclusion. See Wil-
liams v. E. I. du Pont de Nemours Co., 581 F. Supp. 791 (MD 
Tenn. 1983). A panel of the Sixth Circuit held that a complaint 
filed at the 5-month, 27-day mark was timely, without pausing 
to consider whether the defendants had been served within the 
subsequent 4 days. Smith v. General Motors Corp., 747 F. 2d 
372 (1984).

This problem is a necessary corollary to the decision in Del- 
Costello. It is worth settling quickly and dispositively. I would 
therefore grant the petition and set the case for oral argument.*

No. 84-1432. Martin  v . Crain  et  al . Sup. Jud. Ct. Mass. 
Motion of Francis X. Bellotti, Attorney General of Massachusetts, 
for leave to intervene granted. Certiorari denied. Reported 
below: 393 Mass. 430, 472 N. E. 2d 231.

*The decision below also rests on petitioner’s failure to respond to Kroger’s 
motion for summary judgment. However, this ruling applies only to Kroger; 
the judgment in favor of the union rests solely on the statute of limitations 
holding. In any event, the presence of an alternative holding does not reduce 
the precedential effect of the § 10(b) holding or make it any less the authorita-
tive judgment of the Court of Appeals. See Richmond Co. v. United States, 
275 U. S. 331, 340 (1928); Union Pacific R. Co. v. Mason City & Fort Dodge 
R. Co., 199 U. S. 160, 166 (1905).
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No. 84-5814. Diggs  v . Lyons  et  al . C. A. 3d Cir. Certio-
rari denied. Reported below: 741 F. 2d 577.

Justice  White , with whom Justice  Brennan  and Justice  
Marshall  join, dissenting.

Petitioner sued respondent prison officials in Federal District 
Court under 42 U. S. C. § 1983, alleging the use of excessive force 
in preventing his escape from Holmesburg County Prison in Phila-
delphia and the denial of access to legal assistance. Respondents 
prevailed on both claims. At trial, the District Court permitted 
respondents’ counsel to prove that petitioner had been convicted 
of murder, bank robbery, attempted prison escape, and criminal 
conspiracy within the 10 years preceding the date of trial. In so 
doing the trial judge relied on Rule 609(a) of the Federal Rules of 
Evidence, which provides that evidence of such felony convictions 
“shall be admitted” to attack the credibility “of a witness,” if “the 
probative value of admitting this evidence outweighs its prejudi-
cial effect to the defendant.”1 The trial judge interpreted the 
Rule to require the evidence to be admitted since the Rule’s provi-
sion for assessing the prejudicial import of the evidence applied 
only in regard to the defendant, not to a plaintiff witness against 
whom such evidence was sought to be introduced. Moreover, 
under the trial judge’s view, Rule 609(a) precluded any resort to 
the balancing test of Rule 403 of the Federal Rules of Evidence, 
which permits the exclusion of relevant evidence if its probative 
value is “substantially outweighed by the danger of unfair 
prejudice.”1 2

1 Rule 609(a) provides:
“(a) General rule.—For the purpose of attacking the credibility of a witness, 
evidence that he has been convicted of a crime shall be admitted if elicited 
from him or established by public record during cross-examination but only if 
the crime (1) was punishable by death or imprisonment in excess of one year 
under the law under which he was convicted, and the court determines that 
the probative value of admitting this evidence outweighs its prejudicial effect 
to the defendant, or (2) involved dishonesty or false statement, regardless of 
the punishment.”

Rule 609(b) limits application of the Rule to convictions that are less than 10 
years old.

2 Rule 403 provides:
“Although relevant, evidence may be excluded if its probative value is sub-
stantially outweighed by the danger of unfair prejudice, confusion of the 
issues, or misleading the jury, or by considerations of undue delay, waste of 
time, or needless presentation of cumulative evidence.”
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A divided panel of the Court of Appeals for the Third Circuit 
affirmed on appeal. 741 F. 2d 577 (1984). The Court of Appeals 
found the District Court’s interpretation of Rule 609(a) to be 
strongly supported by the Rule’s legislative history. Although 
acknowledging that congressional attention in enacting the Rule 
had been focused largely on criminal cases and on the defendants 
in those cases, the Court of Appeals concluded that its broad lan-
guage was nevertheless applicable to a civil case such as the one 
before it. And, like the District Court, the Court of Appeals held 
that Rule 403 had no application where, as here, a more specific 
rule of admissibility applied. Admission of prior convictions to 
impeach a plaintiff witness in a civil case was therefore manda-
tory. The Court of Appeals recognized that this reading of the 
Rule “may in some cases produce unjust and even bizarre results,” 
but suggested that the remedy lay with “those who have the au-
thority to amend the rules, the Supreme Court and the Congress.” 
Id., at 582.3

As the Court of Appeals recognized, its reading of Rule 609(a) 
directly conflicts with the interpretation of two other Circuits. 
Both the Eighth Circuit and the Fifth Circuit have ruled that, as-
suming the applicability of Rule 609(a) to civil cases, it does not 
relieve courts of the duty to assess the prejudicial effect of evi-
dence of prior convictions against a plaintiff witness under Rule 
403. See Czajka v. Hickman, 703 F. 2d 317 (CA8 1983); Shows 
v. M/V Red Eagle, 695 F. 2d 114 (CA5 1983). This disagreement 
concerning the Rule’s meaning now affects litigants in three large 
Circuits, and the issue will undoubtedly arise elsewhere before 
long. See Furtado v. Bishop, 604 F. 2d 80 (CAI 1979), cert, de-
nied, 444 U. S. 1035 (1980) (finding it unnecessary to resolve the 

3 The District Court stated that it would have admitted the evidence of the 
prior convictions even if it had been given the discretion to exclude it under a 
balancing test. The Court of Appeals evidently viewed this statement as dic-
tum. After squarely affirming the District Court’s holding that “Rule 609(a) 
compelled the admission of evidence of [petitioner’s] prior convictions and that 
Rule 403 did not give discretionary authority to exclude them as prejudicial to 
the witness,” the Court of Appeals noted that it therefore had “no need to 
consider the trial judge’s suggestion that he would have admitted them in any 
event in the exercise of his discretion if he had been given such discretion.” 
741 F. 2d, at 581-582. In any event, that the District Judge would have 
reached the same result under a different test is no reason for this Court to 
decline to review this case. The Court of Appeals’ interpretation of Rule 
609(a) as precluding application of the Rule 403 balancing test is now the law 
in the Third Circuit, and future cases in that Circuit will be governed by it.
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question). Given this square conflict regarding a fundamental 
evidentiary rule, and in light of the concededly “bizarre” results 
that may follow from the ruling below, I would grant certiorari to 
decide whether Rule 609(a) mandates the admission of evidence of 
prior convictions against a plaintiff witness in a civil case.

No. 84-6030. Glas s  v . Louisi ana . Sup. Ct. La. Certiorari 
denied. Reported below: 455 So. 2d 659.

Justi ce  Brennan , with whom Justi ce  Marsh all  joins, dis-
senting from denial of certiorari.

The petitioner Jimmy L. Glass has been condemned to death by 
electrocution—“that is, causing to pass through the body of the 
person convicted a current of electricity of sufficient intensity to 
cause death, and the application and continuance of such current 
through the body of the person convicted until such person is 
dead.” La. Rev. Stat. Ann. § 15:569 (West 1981). Glass con-
tends that “electrocution causes the gratuitous infliction of unnec-
essary pain and suffering and does not comport with evolving 
standards of human dignity,” and that this method of officially 
sponsored execution therefore violates the Eighth and Fourteenth 
Amendments. Pet. for Cert. 27. The Supreme Court of Louisi-
ana held that this claim must summarily be rejected pursuant to 
“clearly established principles of law” and observed that, in any 
event, the claim is wholly lacking in medical or scientific merit. 
455 So. 2d 659, 660, 671 (1984).

I adhere to my view that the death penalty is in all circum-
stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227 (1976) (Brennan , J., dissenting), and would therefore grant 
certiorari and vacate Glass’ death sentence in any event. One of 
the reasons I adhere to this view is my belief that the “physical 
and mental suffering” inherent in any method of execution is so 
“uniquely degrading to human dignity” that, when combined with 
the arbitrariness by which capital punishment is imposed, the 
trend of enlightened opinion, and the availability of less severe 
penological alternatives, the death penalty is always unconstitu-
tional. Furman v. Georgia, 408 U. S. 238, 287-291 (1972).

Even if I thought otherwise, however, I would vote to grant 
certiorari. Glass’ petition presents an important and unsettling 
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question that cuts to the very heart of the Eighth Amendment’s 
Cruel and Unusual Punishments Clause1—a question that de-
mands measured judicial consideration. Of the 42 officially spon-
sored executions carried out since the Court’s decision in Gregg v. 
Georgia, supra, 31 have been by means of electrocution.* 2 And 
since Gregg, an ever-increasing number of condemned prisoners 
have contended that electrocution is a cruel and barbaric method 
of extinguishing human life, both per se and as compared with 
other available means of execution. As in this case, such claims 
have uniformly and summarily been rejected,3 typically on the 
strength of this Court’s opinion in In re Kemmler, 136 U. S. 436 
(1890), which authorized the State of New York to proceed with 
the first electrocution 95 years ago. Kemmler, however, was 
grounded on a number of constitutional premises that have long 
since been rejected and on factual assumptions that appear not to 
have withstood the test of experience. I believe the time has 
come to measure electrocution against well-established contempo-
rary Eighth Amendment principles.

‘The Eighth Amendment provides: “Excessive bail shall not be required, 
nor excessive fines imposed, nor cruel and unusual punishments inflicted.” 
(Emphasis added.)

2 See American Civil Liberties Union, Death-Row Census (Mar. 1, 1985). 
On the prevalence of electrocution, see also The Death Penalty in America 16 
(H. Bedau ed., 3d ed., 1982) (hereinafter Bedau); Gardner, Executions and 
Indignities—An Eighth Amendment Assessment of Methods of Inflicting 
Capital Punishment, 39 Ohio St. L. J. 96, 119, and n. 164 (1978).

3 See, e. g., Sullivan v. Dugger, 721 F. 2d 719, 720 (CA11 1983) (order); 
Spinkellink v. Wainwright, 578 F. 2d 582, 616 (CA5 1978), cert, denied, 440 
U. S. 976 (1979); Dix v. Newsome, 584 F. Supp. 1052, 1068 (ND Ga. 1984); 
Mitchell v. Hopper, 538 F. Supp. 77, 94 (SD Ga.), supp. op. sub nom. Ross v. 
Hopper, 538 F. Supp. 105 (1982), aff’d in part and vacated in part on other 
grounds sub nom. Spencer v. Zant, 715 F. 2d 1562 (CA11), and aff’d in part 
and rev’d in part on other grounds, 716 F. 2d 1528 (1983); McCorquodale v. 
Balkcom, 525 F. Supp. 408, 430-431 (ND Ga. 1981), aff’d in part and rev’d in 
part, 705 F. 2d 1553 (CA11), on rehearing, 721 F. 2d 1493 (1983), cert, denied, 
466 U. S. 954 (1984); Ruiz v. State, 265 Ark. 875, 900-901, 582 S. W. 2d 915, 
927-928 (1979), cert, denied, 454 U. S. 1093 (1981); Booker v. State, 397 So. 
2d 910, 918 (Fla.), cert, denied, 454 U. S. 957 (1981); Godfrey v. Francis, 251 
Ga. 652, 670, 308 S. E. 2d 806, 820, cert, denied, 466 U. S. 945 (1984); State v. 
Shaw, 273 S. C. 194, 206, 255 S. E. 2d 799, 804-805, cert, denied, 444 U. S. 
957 (1979); Martin v. Commonwealth, 221 Va. 436, 439, 271 S. E. 2d 123, 125 
(1980).
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I
Electrocution as a means of killing criminals was first authorized 

by the New York Legislature in 1888, and resulted from a lengthy 
investigation to identify “the most humane and practical method 
known to modern science of carrying into effect the sentence of 
death in capital cases.”4 In In re Kemmler, supra, this Court 
rejected a constitutional attack on New York’s statute by William 
Kemmler, who was scheduled to be the first person put to death 
by electrocution. The Court emphasized that, because the Eighth 
Amendment was not applicable to the States, “[t]he decision of the 
state courts sustaining the validity of the act under the state con-
stitution is not reexaminable here.” Id., at 447.5 6 In dicta, the 
Court also followed a “historical” interpretation of the Cruel and 
Unusual Punishments Clause as it governed executions carried out 
by the Federal Government, suggesting that the constitutionality 
of a particular means of execution should be determined by refer-
ence to contemporary norms at the time the Bill of Rights was 
adopted. See id., at 446-447. In addition, the Court approv-
ingly observed that the state court had concluded that “‘it is 
within easy reach of electrical science at this day to so generate 
and apply to the person of the convict a current of electricity of 
such known and sufficient force as certainly to produce instanta-
neous, and, therefore, painless, death.’” Id., at 443 (emphasis 
added).

State and federal courts recurrently cite to Kemmler as having 
conclusively resolved that electrocution is a constitutional method 
of extinguishing life, and accordingly that further factual and legal

4 See Report of the Commission to Investigate and Report the Most Hu-
mane and Practical Method of Carrying Into Effect the Sentence of Death in 
Capital Cases 3 (transmitted to the Legislature of the State of New York, 
Jan. 17, 1888). See generally Bedau 15; L. Lawes, Life and Death in Sing
Sing 183-186 (1928) (hereinafter Lawes); N. Teeters, Hang By The Neck 446 
(1967) (hereinafter Teeters); Beichman, The First Electrocution, 35 Commen-
tary 410, 411 (1963). Some contemporary observers described the so-called 
Electrical Execution Law as a means to ensure “euthanasia by electricity.” 
Id., at 411.

6 The Court concluded that the challenged statute was reviewable only to 
determine whether its enactment “was in itself within the legitimate sphere of 
the legislative power of the State, and in the observance of those general 
rules prescribed by our systems of jurisprudence.” 136 U. S., at 449. See 
also McElvaine v. Brush, 142 U. S. 155, 158-159 (1891).
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consideration of the issue is unnecessary. See n. 3, supra. But 
Kemmler clearly is antiquated authority. It is now well estab-
lished that the Eighth Amendment applies to the States through 
the Fourteenth Amendment. See, e. g., Gregg v. Georgia, 428 
U. S., at 168 (opinion of Stewart, Powel l , and Stevens , JJ.); 
Robinson v. California, 370 U. S. 660 (1962). Moreover, the 
Court long ago rejected Kemmler’s “historical” interpretation of 
the Cruel and Unusual Punishments Clause, emphasizing instead 
that the prohibitions of the Clause are not “confine[d]... to such 
penalties and punishment as were inflicted by the Stuarts.” 
Weems v. United States, 217 U. S. 349, 372 (1910). This is be-
cause “[t]ime works changes, [and] brings into existence new 
conditions and purposes. Therefore a principle to be vital must 
be capable of wider application than the mischief which gave it 
birth.” Id., at 373. The Clause thus has an “expansive and vital 
character,” id., at 377, that “draw[s] its meaning from the evolv-
ing standards of decency that mark the progress of a maturing 
society,” Trop v. Dulles, 356 U. S. 86, 101 (1958) (plurality opin-
ion).6 Accordingly, Eighth Amendment claims must be evaluated 
“in the light of contemporary human knowledge,” Robinson n . 
California, supra, at 666, rather than in reliance on century-old 
factual premises that may no longer be accurate.

To be sure, legislative decisions concerning appropriate forms 
of punishment are entitled to considerable deference. But in 
common with all constitutional guarantees, “it is evident that 
legislative judgments alone cannot be determinative of Eighth 
Amendment standards since that Amendment was intended to 
safeguard individuals from the abuse of legislative power.” Gregg 
v. Georgia, supra, at 174, n. 19 (opinion of Stewart, Powe ll , and 
Stevens , JJ.); see also Weems v. United States, supra, at 371- 
373.7 “[T]he Constitution contemplates that in the end [a court’s] 
own judgment will be brought to bear on the question of the 
acceptability” of a challenged punishment, guided by “objective

6 See also Estelle v. Gamble, 429 U. S. 97, 102 (1976) (methods of punish-
ment cannot trangress contemporary “‘broad and idealistic concepts of dig-
nity, civilized standards, humanity, and decency’ ”).

7 Were it otherwise, the Cruel and Unusual Punishments Clause would be 
rendered “little more than good advice,” Trop v. Dulles, 356 U. S. 86, 104 
(1958) (plurality opinion), and “[i]ts general principles would have little value 
and be converted by precedent into impotent and lifeless formulas,” Weems v. 
United States, 217 U. S., at 373.
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factors to the maximum possible extent.” Coker v. Georgia, 433 
U. S. 584, 592, 597 (1977) (plurality opinion). Thus it is firmly 
within the “historic process of constitutional adjudication” for 
courts to consider, through a “discriminating evaluation” of all 
available evidence, whether a particular means of carrying out the 
death penalty is “barbaric” and unnecessary in light of currently 
available alternatives. Furman v. Georgia, 408 U. S., at 420, 
430 (Powe ll , J., dissenting).

What are the objective factors by which courts should evaluate 
the constitutionality of a challenged method of punishment? First 
and foremost, the Eighth Amendment prohibits “the unnecessary 
and wanton infliction of pain.” Gregg v. Georgia, supra, at 173 
(opinion of Stewart, Powel l , and Steven s , JJ.). See also Coker 
v. Georgia, supra, at 592 (plurality opinion) (a punishment is 
excessive if it is “nothing more than the purposeless and needless 
imposition of pain and suffering”); Louisiana ex rel. Francis v. 
Resweber, 329 U. S. 459, 463 (1947) (“The traditional humanity of 
modem Anglo-American law forbids the infliction of unnecessary 
pain in the execution of the death sentence”). The Court has 
never accepted the proposition that notions of deterrence or retri-
bution might legitimately be served through the infliction of pain 
beyond that which is minimally necessary to terminate an individ-
ual’s life.8 Thus in explaining the obvious unconstitutionality of 
such ancient practices as disemboweling while alive, drawing and 
quartering, public dissection, burning alive at the stake, cruci-
fixion, and breaking at the wheel, the Court has emphasized that 
the Eighth Amendment forbids “inhuman and barbarous” methods 
of execution that go at all beyond “the mere extinguishment of 
life” and cause “torture or a lingering death.” In re Kemmler, 
136 U. S., at 447. It is beyond debate that the Amendment pro-
scribes all forms of “unnecessary cruelty” that cause gratuitous 
“terror, pain, or disgrace.” Wilkerson v. Utah, 99 U. S. 130, 
135-136 (1879).9

8See, e. g., Furman v. Georgia, 408 U. S. 238, 392 (1972) (Burg er , C. J., 
dissenting) (“The dominant theme of the Eighth Amendment debates was that 
the ends of the criminal laws cannot justify the use of measures of extreme 
cruelty to achieve them”).

9See also id., at 279 (Bre nn an , J., concurring); id., at 430 (Pow ell , J., 
dissenting) (“[N]o court would approve any method of implementation of the 
death sentence found to involve unnecessary cruelty in light of presently 
available alternatives”); Louisiana ex rel. Francis v. Resweber, 329 U. S. 459, 
473-474 (1947) (Burton, J., dissenting) (“Taking human life by unnecessarily
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The Eighth Amendment’s protection of “the dignity of man,” 
Trop v. Dulles, supra, at 100 (plurality opinion), extends beyond 
prohibiting the unnecessary infliction of pain when extinguishing 
life. Civilized standards, for example, require a minimization of 
physical violence during execution irrespective of the pain that 
such violence might inflict on the condemned. See, e. g., Royal 
Commission on Capital Punishment, 1949-1953 Report 1732, 
p. 255 (1953) (hereinafter Royal Commission Report). Similarly, 
basic notions of human dignity command that the State minimize 
“mutilation” and “distortion” of the condemned prisoner’s body. 
Ibid. These principles explain the Eighth Amendment’s prohi-
bition of such barbaric practices as drawing and quartering. See, 
e. g., Wilkerson v. Utah, supra, at 135.

In evaluating the constitutionality of a challenged method of 
capital punishment, courts must determine whether the factors 
discussed above—unnecessary pain, violence, and mutilation—are 
“inherent in the method of punishment.” Louisiana ex tel. Fran-
cis v. Resweber, supra, at 464 (emphasis added). A single, un-
foreseeable accident in carrying out an execution does not es-
tablish that the method of execution itself is unconstitutional. 
Cf. Estelle v. Gamble, 429 U. S. 97, 105 (1976). Thus in Louisi-
ana ex rel. Francis v. Resweber, supra, the Court allowed a State 
to proceed with a second effort to electrocute a prisoner after a 
mechanical failure had interrupted the first attempt.* 10 The Court 
emphasized that the initial failure had been an “unforeseeable acci-
dent,” 329 U. S., at 464, and Justice Frankfurter’s concurrence 
stressed that the failure had been an “innocent misadventure,” id., 
at 470.

A different case would be presented, however, if the Court 
were confronted with “a series of abortive attempts.” Id., at 471.

cruel means shocks the most fundamental instincts of civilized man. It should 
not be possible under the constitutional procedure of a self-governing people. 
. . . The all-important consideration is that the execution shall be so instanta-
neous and substantially painless that the punishment shall be reduced, as 
nearly as possible, to no more than that of death itself”).

10 The issue in Resweber was whether repeated attempts to electrocute a 
person were unconstitutional, not whether electrocution was per se cruel 
and unusual punishment. The plurality obviously believed that electrocution 
in the abstract was not constitutionally forbidden, and even the dissent as-
sumed that electrocution generally was so “instantaneous” and “painless” that 
it would not present constitutional difficulties. Id., at 474 (Burton, J., 
dissenting).
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This is because the Eighth Amendment requires that, as much as 
humanly possible, a chosen method of execution minimize the risk 
of unnecessary pain, violence, and mutilation.11 If a method of 
execution does not satisfy these criteria—if it causes “torture or 
a lingering death” in a significant number of cases, In re Kemm- 
ler, 136 U. S., at 447—then unnecessary cruelty inheres in that 
method of execution and the method violates the Cruel and Un-
usual Punishments Clause.

II
Because contemporary courts have summarily rejected consti-

tutional challenges to electrocution, the evidence respecting this 
method of killing people has not been tested through the adver-
sarial truthfinding process. There is considerable empirical evi-
dence and eyewitness testimony, however, which if correct would 
appear to demonstrate that electrocution violates every one of 
the principles set forth above.11 12 This evidence suggests that 
death by electrical current is extremely violent and inflicts pain 
and indignities far beyond the “mere extinguishment of life.” 
Ibid.13 Witnesses routinely report that, when the switch is 

11 We have emphasized in procedural contexts that the Eighth Amendment 
requires that all feasible measures be taken to minimize the risk of mistakes 
in administering capital punishment. See, e. g., Zant v. Stephens, 462 U. S. 
862, 884-885 (1983); Eddings v. Oklahoma, 455 U. S. 104, 118 (1982) (O’Con -
no r , J., concurring). See also Royal Commission Report f 729, at 255 (im-
portance of determining “which method [of execution] is most likely to avoid 
mishaps”).

12 Details concerning the actual process of electrocution are not widely 
known, primarily because “executions are carried out in private; there are few 
witnesses; pictures are not allowed; and newspaper accounts are, because of 
‘family newspaper’ requirements of taste, sparing in detail.” Hearings on 
H. R. 8414 et al. before Subcommittee No. 3 of the House Committee on the 
Judiciary, 92d Cong., 2d Sess., 308 (1972) (hereinafter 1972 Hearings). See 
also Furman v. Georgia, supra, at 297 (Bre nn an , J., concurring); Camus, 
Reflections on the Guillotine, in Resistance, Rebellion, and Death 187 (1961) 
(“The man who enjoys his coffee while reading that justice has been done 
would spit it out at the least detail”).

13 The technical aspects of electrocution, briefly stated, are that the authori-
ties bind the condemned to a wooden chair with leather straps, affix elec-
trodes to his shaven head and right leg, and partially cover his face with a 
mask. When the switch is thrown, an “initial voltage of 2,000 to 2,200 and 
amperage of 7 to 12” are sent “hurtling through the prisoner’s body,” and the 
voltage and amperage subsequently “are lowered and reapplied at various 
intervals” until the prisoner is dead. Lawes 170.
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thrown, the condemned prisoner “cringes,” “leaps,” and “‘fights 
the straps with amazing strength.’”14 15 “The hands turn red, then 
white, and the cords of the neck stand out like steel bands.”16 
The prisoner’s limbs, fingers, toes, and face are severely con-
torted.16 The force of the electrical current is so powerful17 that 
the prisoner’s eyeballs sometimes pop out and “rest on [his] 
cheeks.”18 The prisoner often defecates, urinates, and vomits 
blood and drool.19

“The body turns bright red as its temperature rises,” and the 
prisoner’s “flesh swells and his skin stretches to the point of 
breaking.”20 Sometimes the prisoner catches on fire, particularly 
“if [he] perspires excessively.”21 Witnesses hear a loud and 
sustained sound “like bacon frying,” and “the sickly sweet smell 
of burning flesh” permeates the chamber.22 This “smell of frying 

14 Hearings on S. 1760 before the Subcommittee on Criminal Laws and Pro-
cedures of the Senate Committee on the Judiciary, 90th Cong., 2d Sess., 20 
(1968) (hereinafter 1968 Hearings) (statement of Clinton Duffy, former War-
den of San Quentin); Lawes 170; 1972 Hearings, at 305. See also Teeters 448 
(“‘The figure in the chair gives one terrific lurch against the straps, every 
muscle contracting and straining. The face—all that can be seen from mouth 
to throat—turns crimson’ ”) (quoting Dr. Amos Squire, Sing Sing prison).

15 Lawes 170.
16 C. Duff, A Handbook on Hanging 119-120 (1974) (hereinafter Duff).
17 “The force of the death-dealing blow the condemned prisoner receives is 

more easily understood when it is realized that this amount of electricity, 
transferred into mechanical power, would be equivalent to 884,400 foot-
pounds per minute, or enough electrical energy to light 800 lights in the 
average home.” Lawes 189.

181968 Hearings, at 20 (statement of Clinton Duffy); see also Rubin, The 
Supreme Court, Cruel and Unusual Punishment, and the Death Penalty, 15 
Crime and Delinquency 121, 129 (1969). In addition, the force of the current 
is so strong that it sometimes literally ruptures the prisoner’s heart. Duff 
120.

19 Tyler, Electrocution As a Spectator Sport, 2 Fact 47, 50-51 (Mar.-Apr. 
1965); see also 1968 Hearings, at 20 (statement of Clinton Duffy).

20Gardner, 39 Ohio St. L. J., supra n. 2, at 126; 1968 Hearings, at 20 (state-
ment of Clinton Duffy). See also G. Bishop, Executions: The Legal Ways of 
Death 27 (1965).

21 Rubin, 15 Crime and Delinquency, supra n. 18, at 128; see also 1972 Hear-
ings, at 305; Teeters 448.

22 Tyler, 2 Fact, supra n. 19, at 50. One veteran observer once commented: 
“Only the greenhorns sit in the first row. We sit behind. The smell is too 
bad.” Id., at 49. See generally 1968 Hearings, at 20 (statement of Clinton 
Duffy); Bedau 16; Teeters 449; Rubin, 15 Crime and Delinquency, supra n. 18, 
at 128.
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human flesh in the immediate neighbourhood of the chair is some-
times bad enough to nauseate even the Press representatives who 
are present.”23 In the meantime, the prisoner almost literally 
boils: “the temperature in the brain itself approaches the boiling 
point of water,” and when the postelectrocution autopsy is per-
formed “the liver is so hot that doctors have said that it cannot be 
touched by the human hand.”24 * The body frequently is badly 
burned and disfigured.26

The violence of killing prisoners through electrical current is 
frequently explained away by the assumption that death in these 
circumstances is instantaneous and painless.26 This assumption, 
however, in fact “is open to serious question” and is “a matter of 
sharp conflict of expert opinion.”27 Throughout the 20th century 
a number of distinguished electrical scientists and medical doctors 
have argued that the available evidence strongly suggests that 
electrocution causes unspeakable pain and suffering. Because 
“‘[t]he current flows along a restricted path into the body, and 
destroys all the tissue confronted in this path . . . [i]n the mean-
time the vital organs may be preserved; and pain, too great for us 
to imagine, is induced. . . . For the sufferer, time stands still; 
and this excruciating torture seems to last for an eternity.’”28 
L. G. V. Rota, a renowned French electrical scientist, concluded 
after extensive research that

“[i]n every case of electrocution, . . . death inevitably super-
venes but it may be very long, and above all, excruciatingly 
painful .... [T]he space of time before death supervenes 
varies according to the subject. Some have a greater physio-
logical resistance than others. I do not believe that anyone 
killed by electrocution dies instantly, no matter how weak the 

23 Duff 119.
24 Lawes 189; 1968 Hearings, at 20 (statement of Clinton Duffy). “[T]he

electrodes making contact may reach a temperature high enough to melt 
copper (1,940 degrees Fahrenheit) and . . . the average body temperature will 
be in the neighbourhood of 140 degrees Fahrenheit. . . .” Lawes 188.

26 Bedau 16; 1968 Hearings, at 20 (statement of Clinton Duffy).
26 Lawes 188-189; Teeters 447-448.
271972 Hearings, at 305; Note, The Death Penalty Cases, 56 Calif. L. Rev. 

1268, 1339 (1968). “No one knows whether electrocuted individuals retain 
consciousness until dead . . . .” 1972 Hearings, at 306. See also Bedau, 
General Introduction, in Capital Punishment 7, 17-18, 22-23 (J. McCafferty 
ed. 1972); G. Scott, The History of Capital Punishment 219 (1950).

28 Teeters 447 (quoting Nicola Tesla).
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subject may be. In certain cases death will not have come 
about even though the point of contact of the electrode with 
the body shows distinct bums. Thus, in particular cases, the 
condemned person may be alive and even conscious for sev-
eral minutes without it being possible for a doctor to say 
whether the victim is dead or not. . . . This method of execu-
tion is a form of torture.”29

Although it is an open question whether and to what extent an 
individual feels pain upon electrocution, there can be no serious 
dispute that in numerous cases death is far from instantaneous. 
Whether because of shoddy technology and poorly trained person-
nel, or because of the inherent differences in the “physiological 
resistance” of condemned prisoners to electrical current, see n. 29, 
supra, it is an inescapable fact that the 95-year history of elec-
trocution in this country has been characterized by repeated fail-
ures swiftly to execute and the resulting need to send recurrent 
charges into condemned prisoners to ensure their deaths.30 The 
very first electrocution required multiple attempts before death 
resulted,31 and our cultural lore is filled with examples of at-

29 Quoted in Duff 118-119. See also Lawes 187 (“[T]he resisting power of 
the human body is very high and it requires a voltage comparatively large 
or small, depending entirely upon the resistance and contacts, to force this 
amount of current through a circuit in which the body, with its contacts, con-
stitutes the resistance”).

30 See Duff 122 (“Experience proves that human beings vary enormously in 
their powers of resistance to electrocution, which depends upon the strength 
of current and not upon voltage pressure: hence, several shocks may be re-
quired to produce what medical experts can reasonably define as death, which 
means that doctors have to stand by with stethoscopes at the ready to apply 
to the victim’s chest when he or she has been given one or more doses of 
current”) (emphasis in original).

31 See generally Teeters 446-447; Beichman, 35 Commentary, supra n. 4, at 
417-419. George Westinghouse, founder of Westinghouse Electric Company, 
“thought that the job could have been ‘done better with an axe.’” Voices 
Against Death xxxii (P. Mackey ed. 1976) (hereinafter Voices Against Death). 
The New York Press asserted that “the age of burning at the stake is past; 
the age of burning at the wire will pass also.” Beichman, supra, at 417. An-
other newspaper editorialized: “[I]t is not improbable that the first will prove 
the last .... Dr. E. A. Spitzka, the celebrated expert, who was present, 
unhesitatingly pronounced the experiment a failure and declared it his belief 
that the law should be repealed and no more experiments made with electric-
ity as a means of execution.” Teeters 446-447. A note in the Harvard Law 
Review from the time suggested that the judicial approval of electrocution 
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tempted electrocutions that had to be restaged when it was dis-
covered that the condemned “tenaciously clung to life.”32 Attend-
ing physicians routinely acknowledge that electrocutions must 
often be repeated in order to ensure death.33 It is difficult to 

“might well be changed in the light of subsequent experiment.” 4 Harv. L. 
Rev. 287 (1891).

32 R. Elliott, Agent of Death 66 (1940) (hereinafter Elliott). See generally 
Bedau 15; Duff 121; J. Pritchard, A History of Capital Punishment 65 (1932); 
Teeters 448-449; Gardner, 39 Ohio St. L. J., supra n. 2, at 126; 1972 Hear-
ings, at 305-306. Robert Elliott, Sing Sing’s long-time electrocutioner, de-
scribed in his memoirs a number of failed attempts to electrocute prisoners. 
See especially Elliott 57 (“Fred’s heart, larger than that of any other per-
son electrocuted up to that time, was still beating, and he was alive. There 
was only one thing to do: put him in the chair again, and pass current through 
his body until he was dead”); id., at 66 (describing the execution of another 
condemned prisoner in which “six shocks [were] necessary before he was 
pronounced dead”); id., at 147-148.

A noted instance of this phenomenon occurred when Ethel Rosenberg was 
electrocuted for treason: five consecutive attempts were required before she 
finally died. “After the fourth (shock) guards removed one of the two straps 
and the two doctors applied their stethoscopes. But they were not satisfied 
that she was dead. The executioner came to them from his switchboard in a 
small room 10 feet from the chair. ‘Want another?’ he asked. The doctors 
nodded. Guards replaced the straps and for the fifth time electricity was 
applied.” Duff 122 (emphasis in original).

See also Howells, State Manslaughter, in Voices Against Death 152:
“It was not imagined that electricity could fail to kill instantly, much less 

that the criminal, who had become the State’s peculiar care, could be so inef-
fectually tortured as to froth at the mouth, and strain at his bonds with writh- 
ings of agony which almost burst them, or give out the smell of his burning 
flesh so that the invited guest was often made sick at his stomach by the 
loathsome and atrocious fact. Yet all this has happened again and again in 
the execution of the death sentences since the consecration of the electric 
chair to the hallowed office of the axe, the noose, the screw. It has happened 
so often that I, at least, had become used to reading of it, and had tranquilly 
accepted it ... . I generally managed to reconcile myself to the record of 
the frothing, and burning, and writhing, by learning further that the scientific 
gentleman, or the educated electrician, on the other side of the wall, had 
made it all right by discharging another thousand or two thousand volts into 
the body of his erring brother, and so putting him finally out of his misery.”

33 Dr. Amos Squires, for years the officiating doctor at electrocutions con-
ducted at Sing Sing, observed that after “the current is cut off. . . the doctor 
with his stethoscope listens for heartbeats—he listens to them grow fainter 
and fainter. A brief interval passes. The switch is thrown again—and after 
contact is broken, again the doctor listens. There is seldom any pulse this 
time.” Teeters 448 (emphasis added). See also id., at 449 (“[I]t often takes 
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imagine how such procedures constitute anything less than “death 
by installments”—“a form of torture [that] would rival that of 
burning at the stake.” Louisiana ex rel. Francis v. Resweber, 
329 U. S., at 474, 476 (Burton, J., dissenting).34

This pattern of “death by installments” is by no means confined 
to bygone decades. Here is one eyewitness account of Alabama’s 
electrocution of John Louis Evans on April 22, 1983:

“At 8:30 p. m. the first jolt of 1900 volts of electricity 
passed through Mr. Evans’ body. It lasted thirty seconds. 
Sparks and flames erupted from the electrode tied to Mr. 
Evans’ left leg. His body slammed against the straps holding 
him in the electric chair and his fist clenched permanently. 
The electrode apparently burst from the strap holding it in 
place. A large puff of greyish smoke and sparks poured out 
from under the hood that covered Mr. Evans’ face. An over-
powering stench of burnt flesh and clothing began pervading 
the witness room. Two doctors examined Mr. Evans and 
declared that he was not dead.

“The electrode on the left leg was refastened. At 8:30 
p. m. [sic] Mr. Evans was administered a second thirty sec-

several shocks of high voltage to finally convince the attending physician— 
who often must rely on the executioner himself to give the nod—that the 
victim is actually dead”).

34 Louisiana’s execution of Willie Francis remains the most notorious ex-
ample of the botched manner in which so many electrocutions have been 
conducted. See generally L. Berkson, The Concept of Cruel and Unusual 
Punishment 26-29 (1975); B. Prettyman, Death and the Supreme Court 
90-128 (1961). Sheriff Harold Resweber described the first attempted elec-
trocution as follows:
“Then the electrocutioner turned on the switch and when he did Willie Fran-
cis’ lips puffed out and he groaned and jumped so that the chair came off the 
floor. Apparently the switch was turned on twice and then the condemned 
man yelled: ‘Take it off. Let me breath [sic].’ ” 329 U. S., at 480, n. 2 (Bur-
ton, J., dissenting).
Another witness gave this account of the aborted attempt:
“I saw the electrocutioner turn on the switch and I saw his lips puff out and 
swell, his body tensed and stretched. I heard the one in charge yell to the 
man outside for more juice when he saw that Willie Francis was not dying and 
the one on the outside yelled back he was giving him all he had. Then Willie 
Francis cried out ‘Take it off. Let me breath [sic].’ Then they took the 
hood from his eyes and unstrapped him. . . . This boy really got a shock when 
they turned that machine on.” Ibid.
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ond jolt of electricity. The stench of burning flesh was 
nauseating. More smoke emanated from his leg and head. 
Again, the doctors examined Mr. Evans. The doctors re-
ported that his heart was still beating, and that he was still 
alive.

“At that time, I asked the prison commissioner, who was 
communicating on an open telephone line to Governor George 
Wallace to grant clemency on the grounds that Mr. Evans 
was being subjected to cruel and unusual punishment. The 
request for clemency was denied.

“At 8:40 p. m., a third charge of electricity, thirty seconds 
in duration, was passed through Mr. Evans’ body. At 8:44, 
the doctors pronounced him dead. The execution of John 
Evans took fourteen minutes.”35

Similarly, this was the scene at Georgia’s electrocution of Alpha 
Otis Stephens just last December 12th:

“The first charge of electricity administered today to Alpha 
Otis Stephens in Georgia’s electric chair failed to kill him, and 
he struggled to breathe for eight minutes before a second 
charge carried out his death sentence for murdering a man 
who interrupted a burglary.

“. . . A few seconds after a mask was placed over his head, 
the first charge was applied, causing his body to snap forward 
and his fists to clench.

“His body slumped when the current stopped two minutes 
later, but shortly afterward witnesses saw him struggle to 
breathe. In the six minutes allowed for the body to cool 
before doctors could examine it, Mr. Stephens took about 23 
breaths.

“At 12:26 A. M., two doctors examined him and said he was 
alive. A second two-minute charge was administered at 
12:28 A. M.”36

Stephens “‘was just not a conductor’ of electricity, a Georgia 
prison official said.”37

35 Affidavit of Russell F. Canan (June 22, 1983), attached to Pet. for Cert.
36 N. Y. Times, Dec. 13, 1984, p. A18, cols. 1-4.
37 N. Y. Times, Dec. 17, 1984, p. A22, col. 1.
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Thus there is considerable evidence suggesting—at the very 
least—that death by electrocution causes far more than the “mere 
extinguishment of life.” In re Kemmler, 136 U. S., at 447. This 
evidence, if correct, would raise a substantial question whether 
electrocution violates the Eighth Amendment in several respects. 
First, electrocution appears to inflict “unnecessary and wanton 
. . . pain” and cruelty, and to cause “torture or a lingering death” 
in at least a significant number of cases. Gregg v. Georgia, 428 
U. S., at 173 (opinion of Stewart, Powel l , and Stevens , JJ.); In 
re Kemmler, supra, at 447. Second, the physical violence and 
mutilation that accompany this method of execution would seem 
to violate the basic “dignity of man.” Trop v. Dulles, 356 U. S., 
at 100 (plurality opinion). Finally, even if electrocution does not 
invariably produce pain and indignities, the apparent century-long 
pattern of “abortive attempts” and lingering deaths suggests that 
this method of execution carries an unconstitutionally high risk of 
causing such atrocities. Louisiana ex rel. Francis v. Resweber, 
329 U. S., at 471 (Frankfurter, J., concurring); see also n. 11, 
supra. These features of electrocution seem so “inherent in [this] 
method of punishment” as to render it per se cruel and unusual 
and therefore forbidden by the Eighth Amendment. Louisiana 
ex rel. Francis v. Resweber, supra, at 464.

Moreover, commentators and medical experts have urged that 
other currently available means of execution—particularly some 
forms of lethal gas and fast-acting barbituates—accomplish the 
purpose of extinguishing life in a surer, swifter, less violent, and 
more humane manner.38 Several state legislatures have aban-
doned electrocution in favor of lethal injection for these very rea-
sons; one of the architects of this change has emphasized that it 
resulted precisely from the recognition that the electric chair is “a 
barbaric torture device” and electrocution a “gruesome ritual.”39 
Other States have rejected electrocution in favor of the use of 
lethal gas.40

For me, arguments about the “humanity” and “dignity” of any 
method of officially sponsored executions are a constitutional 

38See Bedau 18; Gardner, 39 Ohio St. L. J., supra n. 2, at 110-113; see also 
Royal Commission Report 735-749, at 256-261.

39Gardner, 39 Ohio St. L. J., supra n. 2, at 126-127, n. 228 (quoting Texas 
Rep. Ben Grant).

40Id., at 127.
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contradiction in terms. See supra, at 1080. Moreover, there 
is significant evidence that executions by lethal gas—at least as 
administered in the gas chamber41—and barbituates—at least as 
administered through lethal injections42—carry their own risks of 
pain, indignity, and prolonged suffering. But having concluded 
that the death penalty in the abstract is consistent with the 
“evolving standards of decency that mark the progress of a matur-
ing society,” Trap n . Dulles, 356 U. S., at 101 (plurality opinion), 
courts cannot now avoid the Eighth Amendment’s proscription of 
“the unnecessary and wanton infliction of pain” in carrying out 
that penalty simply by relying on 19th-century precedents that 
appear to have rested on inaccurate factual assumptions and that 
no longer embody the meaning of the Amendment. Gregg v. 
Georgia, supra, at 173 (opinion of Stewart, Powell , and Ste -
vens , JJ.). For the reasons set forth above, there is an ever-
more urgent question whether electrocution in fact is a “humane” 
method for extinguishing human life or is, instead, nothing less 
than the contemporary technological equivalent of burning people 
at the stake.

No. 84-6302. Roscoe  v . Arizo na . Sup. Ct. Ariz.;
No. 84-6306. Campbel l  v . Washington . Sup. Ct. Wash.; 

and
No. 84-6364. Vereen  v . North  Carolina . Sup. Ct. N. C. 

Certiorari denied. Reported below: No. 84-6302, 145 Ariz. 212, 
700 P. 2d 1312; No. 84-6306, 103 Wash. 2d 1, 691 P. 2d 929; 
No. 84-6364, 312 N. C. 499, 324 S. E. 2d 250.

Justi ce  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

41 See, e. g., 1968 Hearings, at 21; 1972 Hearings, at 306-307; Teeters 
451-455; Gardner, 39 Ohio St. L. J., supra n. 2, at 127-128.

42 See, e. g., Chaney v. Heckler, 231 IL S. App. D. C. 136, 139-140, 718 
F. 2d 1174, 1177-1178 (1983), rev’d, 470 U. S. 821 (1985); Royal Commission 
Report ff737-749, at 257-261; Gardner, 39 Ohio St. L. J., supra n. 2, at 
128-129.
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Rehearing Denied
No. 83-6493. Irvi ng  v . Miss iss ipp i, 470 U. S. 1059;
No. 84-1251. Ohio  v . Luck , 470 U. S. 1084;
No. 84-6092. Berkson  v . Del  Monte  Corp , et  al ., 470 

U. S. 1056; and
No. 84-6144. Day  v . Amoco  Chemica ls  Corp ., 470 U. S. 

1086. Petitions for rehearing denied. Just ice  Powell  took no 
part in the consideration or decision of these petitions.

May  1, 1985
Dismissal Under Rule 53

No. 84-999. Stringfell ow  et  al . v . Concerned  Neigh -
bors  in  Action  et  al . C. A. 9th Cir. Certiorari dismissed 
under this Court’s Rule 53. Reported below: 745 F. 2d 68.

May  13, 1985
Appeals Dismissed

No. 84-1145. Lanton  v . Alabama . Appeal from Ct. Crim. 
App. Ala. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied. Reported below: 456 So. 2d 873.

No. 84-1478. Blair  v . Boulger . Appeal from Sup. Ct. 
N. D. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied. Reported below: 358 N. W. 2d 522.

No. 84-1583. Walber , dba  Walber  Cons truc tion  Co . v . 
Unite d  States  Departme nt  of  Hous ing  and  Urban  Devel -
opmen t . Appeal from C. A. 6th Cir. dismissed for want of juris-
diction. Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied.

No. 84-1637. Holderman  v . Unite d  State s . Appeal from 
C. A. 2d Cir. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied.

No. 84-1638. Holderman  v . United  States . Appeal from 
C. A. 2d Cir. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 755 F. 2d 915.
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No. 84-6401. Valway  et  ux . v . Kearns  et  al . Appeal 
from Sup. Ct. N. H. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied.

No. 84-1476. De Perte  et  al . v . Tribune  Co . et  al . Ap-
peal from Sup. Ct. Fla. dismissed for want of substantial federal 
question. Reported below: 458 So. 2d 1075.
Certiorari Granted—Vacated and Remanded

No. 84-6410. Tuggl e  v . Virgin ia . Sup. Ct. Va. Motion of 
petitioner for leave to proceed in forma pauperis and certiorari 
granted. Judgment vacated and case remanded for further con-
sideration in light of Ake v. Oklahoma, 470 U. S. 68 (1985). Re-
ported below: 228 Va. 493, 323 S. E. 2d 539.
Certiorari Granted—Vacated in Part and Remanded. (See 

No. 84-1440, ante, p. 459.)
Certiorari Granted—Reversed. (See No. 84-1165, ante, p. 453.)
Vacated and Remanded After Certiorari Granted

No. 84-5636. Alcorn  v . Smith , Warden . C. A. 6th Cir. 
[Certiorari granted, 470 U. S. 1003.] Judgment vacated and case 
remanded for further proceedings in light of the assertions set 
forth in petitioner’s motion to vacate filed April 26, 1985, and the 
response filed thereto.
Miscellaneous Orders

No.----------- . Kell er , Adminis tratr ix  of  the  Estate  of
Keller  v . American  Optical  Co . Motion to direct the Clerk 
to file a petition for writ of certiorari out of time denied.

No. D-294. In re  Disb arment  of  Wolff . Disbarment 
entered. [For earlier order herein, see 459 U. S. 939.]

No. D-462. In  re  Disb arment  of  Collier . Disbarment 
entered. [For earlier order herein, see 469 U. S. 1030.]

No. D-480. In re  Disb arment  of  Black . Disbarment 
entered. [For earlier order herein, see 470 U. S. 1025.]

No. D-489. In  re  Dis barment  of  Mc Garry . It is ordered 
that James P. McGarry, of Flushing, N. Y., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
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within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-491. In  re  Disb arment  of  Pecor aro . It is ordered 
that Maria Catherine Pecoraro, of West Chester, Pa., be sus-
pended from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring her to show cause why she 
should not be disbarred from the practice of law in this Court.

No. D-492. In  re  Disbarme nt  of  Surgent . It is ordered 
that John W. Surgent, of Lake Ariel, Pa., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. 83-1944. Jensen , Director , Departme nt  of  Motor  
Vehicles  of  Nebraska , et  al . v . Quaring . C. A. 8th Cir. 
[Certiorari granted, 469 U. S. 815.] Motion of respondent for 
leave to file a supplemental brief after argument granted.

No. 84-262. Mountain  States  Telep hone  & Telegrap h  
Co. v. Pueblo  of  Santa  Ana . C. A. 10th Cir. [Certiorari 
granted, 469 U. S. 879.] Motion of petitioner for leave to file a 
supplemental brief after argument granted.

No. 84-801. Midlan tic  National  Bank  v . New  Jersey  
Depart ment  of  Environmental  Prote cti on ; and

No. 84-805. O’Neill , Trustee  in  Bankruptcy  of  Quanta  
Resource s  Corp ., Debtor  v . City  of  New  York  et  al .; and 
O’Neill , Truste e in  Bankruptcy  of  Quanta  Resources  
Corp ., Debtor  v . New  Jersey  Departm ent  of  Environmen -
tal  Protection . C. A. 3d Cir. [Certiorari granted, 469 U. S. 
1207.] Motion of respondents for divided argument granted.

No. 84-1321. Nix, Warde n  v . Whites ide . C. A. 8th Cir. 
[Certiorari granted, ante, p. 1014.] Motion for appointment of 
counsel granted, and it is ordered that Patrick Reilly Grady, 
Esquire, of Cedar Rapids, Iowa, be appointed to serve as counsel 
for respondent in this case.

No. 84-1426. Abrams , Attorney  Gene ral  of  New  York  
v. Mc Cray . C. A. 2d Cir. Motion of respondent to expedite 
further consideration of the petition for writ of certiorari and to 
consolidate with No. 84-6263, Batson v. Kentucky [certiorari 
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granted, ante, p. 1052], denied. Justice  Brennan , Just ice  
Marshall , and Justice  Stev ens  would grant this motion.

No. 84-1447. Salcer  et  al . v . Envicon  Equitie s  Corp , et  
al . C. A. 2d Cir. The Solicitor General is invited to file a brief 
in this case expressing the views of the United States.

No. 84-6051. Allen  v . Georgia , 470 U. S. 1059. Respond-
ent is requested to file a response to the petition for rehearing 
within 30 days.

No. 84-6423. In  re  Bernstei n ; and
No. 84-6496. In  re  Hunter . Petitions for writs of manda-

mus denied.
Certiorari Granted

No. 84-1493. National  Labor  Relati ons  Board  v . Fi-
nancial  Inst itut ion  Empl oyees  of  America , Local  1182, 
Chartered  by  United  Food  & Commercia l  Workers  Inter -
natio nal  Union , AFL-CIO, et  al .; and

No. 84-1509. Seatt le -First  Nation al  Bank  v . Financi al  
Institu tion  Employees  of  Ameri ca , Local  1182, Chartered  
by  United  Food  & Comm ercial  Workers  Interna tional  
Union , AFL-CIO, et  al . C. A. 9th Cir. Certiorari granted, 
cases consolidated, and a total of one hour allotted for oral argu-
ment. Reported below: 752 F. 2d 356.

No. 84-1288. Evans , Governo r  of  Idaho , et  al . v . Jeff  D. 
et  al ., Minors , by  and  Through  Their  Next  Friend , John -
son , et  al . C. A. 9th Cir. Motion of respondents for leave to 
proceed in forma pauperis and certiorari granted. Reported 
below: 743 F. 2d 648.

No. 84-1480. Wainwr ight , Secretary , Florida  De -
partme nt  of  Corrections  v . Greenfiel d . C. A. 11th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
and certiorari granted. Reported below: 741 F. 2d 329.

No. 84-1485. Moran , Superi ntendent , Rhode  Islan d  
Department  of  Corrections  v . Burbine . C. A. 1st Cir. 
Motion of respondent for leave to proceed in forma pauperis 
and certiorari granted. Reported below: 753 F. 2d 178.

No. 84-6646. Turner  v . Siel aff , Direct or , Virgi nia  
Department  of  Corrections . C. A. 4th Cir. Motion of peti-
tioner for leave to proceed in forma pauperis granted. Certiorari 
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granted limited to Question 1 presented by the petition. Re-
ported below: 753 F. 2d 342.
Certiorari Denied. (See also Nos. 84-1145, 84-1478, 84-1583, 

84-1637, 84-1638, and 84-6401, supra.)
No. 83-2132. Lucky  Stores , Inc . v . Garibald i. C. A. 9th 

Cir. Certiorari denied. Reported below: 726 F. 2d 1367.
No. 84-756. Moore  v . General  Motors  Corp . C. A. 8th 

Cir. Certiorari denied. Reported below: 739 F. 2d 311.
No. 84-821. Woodmen  of  the  World  Life  Insurance  Soci -

ety  v. Lasso . C. A. 10th Cir. Certiorari denied. Reported 
below: 741 F. 2d 1241.

No. 84-996. Jacobs , Executrix  of  the  Estate  of  Jacobs  
v. United  State s . C. A. 4th Cir. Certiorari denied. Re-
ported below: 745 F. 2d 51.

No. 84-1101. Brai nard  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 745 F. 2d 320.

No. 84-1104. Przybyla  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 737 F. 2d 828.

No. 84-1136. Burroughs  et  al . v . Pierce , Secretary  of  
Hous ing  and  Urban  Develop ment , et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 741 F. 2d 1525.

No. 84-1142. Exxon  Corp . v . Depar tment  of  Energy  et  
al .; and

No. 84-1316. Texaco  Inc . v . Departm ent  of  Energy  et  
al . Temp. Emerg. Ct. App. Certiorari denied. Reported 
below: 752 F. 2d 650.

No. 84-1143. O’Broct a  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 745 F. 2d 263.

No. 84-1171. Jenrette  v . Unite d  State s . C. A. D. C. Cir. 
Certiorari denied. Reported below: 240 U. S. App. D. C. 193, 
744 F. 2d 817.

No. 84-1173. United  Transportation  Union , Succe ss or  
to  Brothe rhood  of  Railroad  Trainmen  v . Sears  et  al . 
C. A. 10th Cir. Certiorari denied. Reported below: 749 F. 2d 
1451.

No. 84-1177. Sterl ing  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 742 F. 2d 521.
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No. 84-1210. Sprad ley  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 747 F. 2d 1466.

No. 84-1260. Yamanis  v . Unit ed  States ;
No. 84-1261. Yamanis  v . Unite d  State s ; and
No. 84-6104. Calise  v . United  State s . C. A. 11th Cir. 

Certiorari denied. Reported below: 744 F. 2d 1508.
No. 84-1306. Baker  v . Baker . Sup. Jud. Ct. Me. Certio-

rari denied. Reported below: 483 A. 2d 733.
No. 84-1345. Town  Pump , Inc . v . Brock , Secreta ry  of  

Labor . C. A. 9th Cir. Certiorari denied. Reported below: 745 
F. 2d 65.

No. 84-1348. Eike nberry , Attor ney  General  of  Wash -
ington  v. Standard  Oil  Comp any  of  Calif ornia  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 747 F. 2d 
1303.

No. 84-1369. Manhattan  Coff ee  Co . v . Internati onal  
Brotherhoo d  of  Teams ters , Chauf feu rs , Warehou semen  
& Helpers  of  Ameri ca , Local  No . 688. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 743 F. 2d 621.

No. 84-1416. Sumco  Manuf actu rin g  Co ., Inc ., et  al . v . 
National  Labor  Relat ions  Board . C. A. 6th Cir. Certio-
rari denied. Reported below: 746 F. 2d 1189.

No. 84-1420. Chicag o  Investm ent  Corp . v . American  Na -
tional  Bank  & Trust  Company  of  Chicago , Trustee , et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 750 F. 2d 
577.

No. 84-1446. Taca  International  Airl ines , S.A. v. Air  
Line  Pilot s  Ass n ., Internati onal , AFL-CIO. C. A. 5th Cir. 
Certiorari denied. Reported below: 748 F. 2d 965.

No. 84-1448. Lennon  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 751 F. 2d 737.

No. 84-1452. Wisconsi n ’s Environmental  Decade , Inc ., 
et  al . v. State  Bar  of  Wis cons in . C. A. 7th Cir. Certiorari 
denied. Reported below: 747 F. 2d 407.

No. 84-1453. KMA, Inc . v . City  of  Newp ort  News . Sup. 
Ct. Va. Certiorari denied. Reported below: 228 Va. 365, 323 
S. E. 2d 78.
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No. 84-1455. Bedat  et  al . v . Mc Lean  Trucking  Co . et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 794 F. 2d 676.

No. 84-1457. Capital  Telep hone  Co ., Inc ., et  al . v . New  
York  Telephone  Co . C. A. 2d Cir. Certiorari denied. Re-
ported below: 750 F. 2d 1154.

No. 84-1461. Providence  Builder s , Inc ., et  al . v . Zoning  
Hearin g  Board  of  Lower  Providence  Towns hip  et  al . Pa. 
Commw. Ct. Certiorari denied.

No. 84-1462. James  v . Hunter  et  al . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 734 F. 2d 20.

No. 84-1464. Ronw in  et  al . v . Supre me  Court  of  Iowa . 
Sup. Ct. Iowa. Certiorari denied.

No. 84-1467. Palme r  et  ux . v . Tucke r  et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 749 F. 2d 38.

No. 84-1468. De Seyn  v . Musking um  Watersh ed  Conse r -
vancy  Distri ct . C. A. 6th Cir. Certiorari denied. Reported 
below: 745 F. 2d 56.

No. 84-1469. Berry  v . Bailey . C. A. 11th Cir. Certiorari 
denied. Reported below: 726 F. 2d 670.

No. 84-1472. Lyons  v . Ohio . Ct. App. Ohio, Lake County. 
Certiorari denied.

No. 84-1473. Hoffman  v . Henders on . Ct. App. Minn. 
Certiorari denied. Reported below: 355 N. W. 2d 322.

No. 84-1483. Yugoexport , Inc ., et  al . v . Thai  Airw ays  
Internatio nal , Ltd . C. A. 9th Cir. Certiorari denied. Re-
ported below: 749 F. 2d 1373.

No. 84-1486. Kerr igan  et  ux . v . Luce , Forward , Hamil -
ton  & Scrip ps  et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 753 F. 2d 1082.

No. 84-1487. Washington  v . Alabama . Ct. Crim. App. 
Ala. Certiorari denied. Reported below: 462 So. 2d 763.

No. 84-1494. Brister  et  al . v . Paris h  of  Jeff erson  et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 747 F. 2d 
1019.
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No. 84-1496. Hampton  Road s  Shipp ing  Ass n . v . Interna -
tional  Longs hore men ’s Ass n ., AFL-CIO, et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 746 F. 2d 1015.

No. 84-1497. Riceland  Foods , Inc . v . United  Brother -
hood  of  Carpenters  & Joiners  of  Ameri ca , AFL-CIO-CLC, 
Local  2381, et  al . C. A. 8th Cir. Certiorari denied. Re-
ported below: 749 F. 2d 1260.

No. 84-1498. Good  Hope  Chemica l  Corpo ratio n  Credi -
tors ’ Commi ttee  v . Koerver  & Lersc h . C. A. 1st Cir. Cer-
tiorari denied. Reported below: 747 F. 2d 806.

No. 84-1501. John  E. Green  Plumbi ng  & Heating  Co ., 
Inc . v. Turner  Construction  Co . C. A. 6th Cir. Certiorari 
denied. Reported below: 742 F. 2d 965.

No. 84-1505. Chambe rs  v . Henders on , Judge  of  the  
Dis trict  Court , Oklahoma  County , Oklahom a . Dist. Ct. 
Oklahoma County, Okla. Certiorari denied.

No. 84-1507. Carder  v . Van  de  Kamp , Attorney  General  
of  Califo rnia . C. A. 9th Cir. Certiorari denied.

No. 84-1514. Georg ia  v . Felker . Ct. App. Ga. Certiorari 
denied. Reported below: 172 Ga. App. 492, 323 S. E. 2d 817.

No. 84-1523. Duff y  v . City  of  Long  Beach . C. A. 9th Cir. 
Certiorari denied. Reported below: 742 F. 2d 1461.

No. 84-1547. Alpha  Portlan d  Indust ries , Inc ., et  al . v . 
Ander son  et  al . C. A. 8th Cir. Certiorari denied. Reported 
below: 752 F. 2d 1293.

No. 84-1562. Segrera  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 752 F. 2d 648.

No. 84-1570. Johnson  v . Merit  Syste ms Protecti on  
Board . C. A. Fed. Cir. Certiorari denied. Reported below: 
758 F. 2d 664.

No. 84-1574. Adcock  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 756 F. 2d 346.

No. 84-1575. Thomas  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 762 F. 2d 995.

No. 84-1585. Cosman  v. United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 751 F. 2d 377.
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No. 84-1588. Dugge r  v . Delt a  Airline s . Ct. App. Ga. 
Certiorari denied. Reported below: 173 Ga. App. 16, 325 S. E. 
2d 394.

No. 84-1594. Gense r  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 758 F. 2d 654.

No. 84-1596. Bibbero  v . Unit ed  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 749 F. 2d 581.

No. 84-1610. Smit h  v . FCX, Inc . C. A. 4th Cir. Certiorari 
denied. Reported below: 744 F. 2d 1378.

No. 84-1628. Will iams  v . Gene ral  Motors  Corp . C. A. 
5th Cir. Certiorari denied. Reported below: 750 F. 2d 67.

No. 84-1632. Suter  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 755 F. 2d 523.

No. 84-5343. Hux v. Murphy , Warden , et  al . C. A. 10th 
Cir. Certiorari denied. Reported below: 733 F. 2d 737.

No. 84-5484. Jarrell  v . Balkco m , Warden . C. A. 11th 
Cir. Certiorari denied. Reported below: 735 F. 2d 1242.

No. 84-5547. Saldan a  v . Wyoming . Sup. Ct. Wyo. Certio-
rari denied. Reported below: 685 P. 2d 20.

No. 84-5797. Herre ra  v . New  Mexico . Sup. Ct. N. M. 
Certiorari denied. Reported below: 102 N. M. 254, 694 P. 2d 510.

No. 84-5950. Rhea  v . Unite d  States . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 744 F. 2d 41.

No. 84-5954. Sams  v . Unite d  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 747 F. 2d 709.

No. 84-5963. Will iams  v . Unite d  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 747 F. 2d 709.

No. 84-5993. Atnip  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 738 F. 2d 440.

No. 84-6059. Thomps on  v . Reivitz , Secre tary , Depart -
ment  of  Health  and  Social  Servic es , et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 746 F. 2d 397.

No. 84-6074. Gregory  v . Maryl and . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 59 Md. App. 732.
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No. 84-6079. Owens  v . Unite d States . C. A. 3d Cir. 
Certiorari denied.

No. 84-6080. Ventura  v . Cupp , Superi ntendent , Oregon  
State  Penite ntiary . C. A. 9th Cir. Certiorari denied. Re-
ported below: 746 F. 2d 1488.

No. 84-6099. Schmi tt  v . Unite d  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 748 F. 2d 249.

No. 84-6127. Thomp son  et  al . v . United  States . C. A. 
11th Cir. Certiorari denied. Reported below: 749 F. 2d 731.

No. 84-6132. Grandis on  v . Moore  et  al . C. A. 3d Cir. 
Certiorari denied.

No. 84-6146. Preston  v . Maggio , Warden . C. A. 5th Cir. 
Certiorari denied. Reported below: 741 F. 2d 99.

No. 84-6205. Pierrot  v . Unite d  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 738 F. 2d 1156.

No. 84-6246. Thomas  v . Unite d  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 749 F. 2d 33.

No. 84-6259. Latil  v . United  State s . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 747 F. 2d 1464.

No. 84-6271. Young  v . Unit ed  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 742 F. 2d 1458.

No. 84-6290. Van  Orden  v . Indiana . Sup. Ct. Ind. Cer-
tiorari denied. Reported below: 469 N. E. 2d 1153.

No. 84-6310. Love  v . Indiana . Sup. Ct. Ind. Certiorari 
denied. Reported below: 468 N. E. 2d 519.

No. 84-6352. Segura  v . Unite d  State s ; and
No. 84-6360. Reynos a  v . United  State s . C. A. 9th Cir. 

Certiorari denied. Reported below: 749 F. 2d 39.
No. 84-6353. Smith  v . Lane , Direct or , Illinois  Depart -

ment  of  Corrections , et  al . C. A. 7th Cir. Certiorari 
denied. Reported below: 746 F. 2d 386.

No. 84-6367. Sell ars  v . Social  Security  Admi nis tratio n  
et  AL. C. A. 9th Cir. Certiorari denied. Reported below: 730 
F. 2d 769.
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No. 84-6372. Haas  v . Nichol s  et  al . Ct. App. Ariz. Cer-
tiorari denied.

No. 84-6379. Orange  v . Lane , Direct or , Illi nois  Depart -
ment  of  Corrections , et  al . C. A. 7th Cir. Certiorari 
denied.

No. 84-6390. Coquill ian  v . Jones , Warden . C. A. 11th 
Cir. Certiorari denied.

No. 84-6391. Fosso et  al . v . Cabin et  for  Human  Re -
sour ces  of  Kentucky  et  al . Sup. Ct. Ky. Certiorari denied.

No. 84-6393. Frankenberry  v . Pennsy lvania . Sup. Ct. 
Pa. Certiorari denied.

No. 84-6394. Brown  v . Schwe itz er  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 754 F. 2d 378.

No. 84-6397. Drumhell er  v . Booker , Warden , et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 753 F. 2d 
1070.

No. 84-6403. Smith  et  ux . v . Citi zens  Home  Savings  Co . 
Ct. App. Ohio, Lorain County. Certiorari denied.

No. 84-6404. Spei gel  v . Zimmerman , Superi ntendent , 
State  Correctional  Insti tuti on  at  Huntingdon . C. A. 3d 
Cir. Certiorari denied.

No. 84-6405. Smit h  et  ux . v . Citi zens  Home  Savings  Co . 
Ct. App. Ohio, Lorain County. Certiorari denied.

No. 84-6415. Stew art  v . Cabana , Warden . C. A. 5th Cir. 
Certiorari denied.

No. 84-6418. Mc Kinnis  v . Alabama . Sup. Ct. Ala. Certio-
rari denied. Reported below: 469 So. 2d 727.

No. 84-6420. Connor  v . Haugh  et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 746 F. 2d 1471.

No. 84-6421. Abbott  v . Melson  et  al . C. A. 10th Cir. 
Certiorari denied.

No. 84-6424. Kimball  v . Mahler  et  al . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.
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No. 84-6426. Ely  v . Unite d State s Postal  Service . 
C. A. D. C. Cir. Certiorari denied. Reported below: 243 U. S. 
App. D. C. 345, 753 F. 2d 163.

No. 84-6435. Magee  v . Ckmp qx , Warden . Sup. Ct. Cal. 
Certiorari denied.

No. 84-6439. Forres ter  v . Brandt . C. A. 2d Cir. Certio-
rari denied.

No. 84-6448. Woods  v . Lumber  Center , Inc . C. A. 5th 
Cir. Certiorari denied. Reported below: 750 F. 2d 66.

No. 84-6455. Freeze  v . Baer , Chairm an , Unite d  States  
Parole  Commis sio n , et  al . C. A. 2d Cir. Certiorari denied.

No. 84-6459. Huber  v . North  Dakot a . Sup. Ct. N. D. 
Certiorari denied. Reported below: 361 N. W. 2d 236.

No. 84-6461. Swan n  v . Idaho . Sup. Ct. Idaho. Certiorari 
denied.

No. 84-6462. Perkins  v . Rice  et  al . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 757 F. 2d 1292.

No. 84-6467. Davis  v . Procunier , Direct or , Texas  De -
partm ent  of  Corre ction s . Ct. Crim. App. Tex. Certiorari 
denied.

No. 84-6472. Buhajla  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 750 F. 2d 307.

No. 84-6476. Webst er  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 750 F. 2d 307.

No. 84-6479. Sloan  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 753 F. 2d 1074.

No. 84-6481. Liberto  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 755 F. 2d 924.

No. 84-6483. De Velas co  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 755 F. 2d 913.

No. 84-6488. Lopez  v . Unite d States . C. A. 9th Cir. 
Certiorari denied. Reported below: 753 F. 2d 1084.

No. 84-6494. Murp hy  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 750 F. 2d 307.
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No. 84-6499. Thomp son  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 755 F. 2d 933.

No. 84-6511. Moss v. Unite d  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 751 F. 2d 1259.

No. 84-6518. Parsons  v . Indiana . Sup. Ct. Ind. Certiorari 
denied. Reported below: 472 N. E. 2d 915.

No. 84-6519. Pepp er  v . Kentucky . Ct. App. Ky. Certio-
rari denied.

No. 84-6523. Loric k  et  al . v . United  State s . C. A. 4th 
Cir. Certiorari denied. Reported below: 753 F. 2d 1295.

No. 84-6539. Walker  v . Procunier , Direct or , Texas  De -
partmen t  of  Corre ction s . C. A. 5th Cir. Certiorari denied.

No. 84-6549. Mc Elveen  v . Unite d  State s . C. A. 10th Cir. 
Certiorari denied.

No. 84-6565. Jones  v . Unite d  State s . C. A. 8th Cir. Cer-
tiorari denied.

No. 84-6570. Blyther  v . Distri ct  of  Columbia . C. A. 
D. C. Cir. Certiorari denied. Reported below: 242 U. S. App. 
D. C. 24, 748 F. 2d 714.

No. 84-1190. Wells  v . Rockefe lle r  et  al . C. A. 3d Cir. 
Motion of respondents for award of damages denied. Certiorari 
denied. Justice  Marshall  took no part in the consideration or 
decision of this motion and this petition. Reported below: 728 
F. 2d 209.

No. 84-1207. South  Caroli na  Department  of  Correc -
tions  et  al . v. Doby . C. A. 4th Cir. Motion of respondent for 
leave to proceed in forma pauperis granted. Certiorari denied. 
Reported below: 741 F. 2d 76.

No. 84-1223. Davis , Warde n  v . Stokes . C. A. 6th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 746 F. 2d 1479.

No. 84-1234. Wainwr ight , Secretary , Florid a  Depart -
ment  of  Correct ions  v . Hall . C. A. 11th Cir. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 733 F. 2d 766.
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No. 84-1410. Irving , Directo r , Juvenile  Divis ion , Illi -
nois  Departme nt  of  Corre ction s v . Clay . C. A. 7th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 749 F. 2d 427.

No. 84-1540. Duckworth , Superi ntendent , Indiana  
State  Prison  v . Dillo n . C. A. 7th Cir. Motion of respondent 
for leave to proceed in forma pauperis granted. Certiorari 
denied. Reported below: 751 F. 2d 895.

No. 84-1278. Yamas aki , Direct or , Hawaii  Depart ment  of  
Trans por tati on  v . Stop  H-3 Ass n , et  al . C. A. 9th Cir. 
Motion of Committee for H-3 et al. for leave to file a brief as 
amici curiae granted. Certiorari denied. Reported below: 740 
F. 2d 1442.

No. 84-1291. Park  Avenue  Inves tmen t  & Devel opm ent , 
Inc ., et  al . v . Barkhei mer  et  al . Dist. Ct. App. Fla., 4th 
Dist. Motion of respondents for attorneys’ fees and costs denied. 
Certiorari denied. Reported below: 462 So. 2d 1125.

Chief  Justice  Burger , with whom Justice  Rehnquist  and 
Just ice  O’Connor  join.

I agree that we should deny the petition for a writ of certiorari, 
but I would also grant respondents’ motion for costs and fees. 
This petition is an attempt to invoke the Court’s jurisdiction on 
an utterly frivolous claim, and on this record I believe that the 
purpose of the petition is to delay collection of a debt. This use 
of the Court’s processes should subject the attorney who filed the 
petition to the sanction of Rule 49.2 of this Court.1

Park Avenue Investment & Development, Inc., was formed to 
develop and convert oceanfront buildings into time-share resorts. 
Petitioners solicited the respondents to invest in Park Avenue 
under a profit-sharing plan. Park Avenue later defaulted on its 
obligations under the profit-sharing plan. It then executed a 
series of promissory notes to the respondents for the deficiencies 
due under the plan, but defaulted on the notes as well. Respond-
ents initiated five separate lawsuits to collect on the promissory 
notes. On September 17, 1981, the parties entered into a stipula-
tion for the settlement of the lawsuits. The stipulation set out

1 Rule 49.2 provides: “When an appeal or petition for writ of certiorari is 
frivolous, the Court may award the appellee or the respondent appropriate 
damages.”
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the amounts petitioners owed to respondents and established a 
timetable for repayment. When Park Avenue failed to make any 
of the payments under the stipulation, respondents attempted to 
foreclose on their debts, but petitioners prevented them from 
doing so.

Respondents then filed suit in state court. In response to a 
motion for summary judgment filed by respondents, petitioners 
moved to set aside the stipulation on the ground that it was usuri-
ous and unenforceable under Florida’s criminal usury statute, Fla. 
Stat. §687.071(7) (1983). The trial court denied petitioners’ mo-
tion to set aside the stipulation, granted respondents’ motion for 
summary judgment, and, a few weeks later, entered judgment for 
respondents. The court based its decisions on Gunn Plumbing, 
Inc. v. Dania Bank, 252 So. 2d 1 (Fla. 1971), in which the Florida 
Supreme Court held that “usury is purely a personal defense cre-
ated by statute for the protection of borrowers and, therefore, any 
borrower may waive his right to claim the benefit of such statute.” 
Id., at 4. The trial court held that the parties’ stipulation consti-
tuted a waiver of whatever usury defense petitioners may have 
had to the promissory notes.

Petitioners appealed to the District Court of Appeal. That 
court affirmed in a per curiam order, simply citing Gunn Plumb-
ing, supra, and Sherman v. Field Clinic, 74 Ill. App. 3d 21, 392 
N. E. 2d 154 (1979). Petitioners then filed a petition for a writ of 
certiorari in the Florida Supreme Court and at the same time at-
tempted to take a direct appeal to that court, invoking its appel-
late jurisdiction on the obviously meritless ground that the Dis-
trict Court of Appeal had held § 687.071(7) invalid as applied. See 
generally Fla. Const., Art. V, §3(b)(1). The State Supreme 
Court denied certiorari and dismissed the appeal. Petitioners 
then filed a motion for reinstatement of the appeal. The Florida 
Supreme Court denied this motion.

Petitioners next filed their petition for a writ of certiorari in this 
Court, asserting that the state courts’ failure to apply § 687.071(7) 
infringed their rights under the Equal Protection Clause of the 
Fourteenth Amendment. Petitioners’ equal protection “argu-
ment” is raised here for the first time. In reviewing judgments 
of state courts, of course, we do not consider constitutional argu-
ments that were not properly presented in the state courts.

Moreover, the claim is patently frivolous. Besides the wholly 
conclusory assertion that the decisions of the state courts have 
violated petitioners’ right to equal protection, the arguments
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contained in the petition concern only matters of state law, princi-
pally that the trial and appellate courts erred in applying Gunn 
Plumbing, supra. Although there are colorable arguments that 
Gunn Plumbing is distinguishable from petitioners’ case, there is 
nothing in Gunn Plumbing or in the facts of this case to indicate 
that the application of Gunn Plumbing here was arbitrary or even 
surprising. There is no allegation that Gunn Plumbing has not 
been applied in similar cases.2 Hence there is no basis whatso-
ever for petitioners’ assertion that they have been denied equal 
protection. Indeed, it seems clear to me that this petition is but 
the latest step in a series of actions designed solely to delay 
respondents’ foreclosure on their loans. Such an abuse of the ju-
dicial process should not be tolerated. See Talamini v. Allstate 
Insurance Co., 470 U. S. 1067, 1071 (1985) (Steven s , J., con-
curring) (**[I]f  it appears that unmeritorious litigation has been 
prolonged merely for the purposes of delay, with no legitimate 
prospect of success, an award of double costs and damages occa-
sioned by the delay may be appropriate.”).

Respondents have moved for an award of costs and fees for 
their expenses in responding to this frivolous petition. I would 
grant the motion to the extent of awarding respondents $5,000 
against Hal P. Dekle, Esq., petitioners’ counsel, pursuant to this 
Court’s Rule 49.2.

No. 84-1313. Burling ton  Northern  Railroad  Co . v . 
Cosby  et  al . C. A. 8th Cir. Motion of Association of American 
Railroads for leave to file a brief as amicus curiae granted. Cer-
tiorari denied. Reported below: 741 F. 2d 1077.

No. 84-1438. National  Busin ess  System s , Inc ., et  al . v . 
AM International , Inc ., et  al . C. A. 7th Cir. Motion of 
petitioners to defer consideration of the petition for writ of certio-
rari denied. Certiorari denied. Reported below: 743 F. 2d 1227.

No. 84-1471. Beech  Aircraft  Corp . v . Els wort h  et  al . 
Sup. Ct. Cal. Motion of Boeing Co. et al. for leave to file a brief 
as amici curiae granted. Certiorari denied. Reported below: 37 
Cal. 3d 540, 691 P. 2d 630.

2 Nor could any such allegation be made; Gunn Plumbing has been followed 
consistently. See, e. g., Munilla v. Perez-Cobo, 335 So. 2d 584 (Fla. App. 
1976), cert, denied, 344 So. 2d 325 (Fla. 1977). See also Morgan Walton 
Properties, Inc. v. International City Bank & Trust Co., 404 So. 2d 1059, 
1062 (Fla. 1981).
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No. 84-1488. Baldwin -Unite d  Corp , et  al . v . Eubanks , 
Insurance  Commi ssi oner  for  Arkansas . Sup. Ct. Ark. Mo-
tion of the parties to defer consideration of the petition for writ of 
certiorari denied. Certiorari denied. Reported below: 283 Ark. 
385, 678 S. W. 2d 754.

No. 84-6033. Brogdo n  v . Louis iana . Sup. Ct. La.;
No. 84-6284. Fairchild  v . Arkansas . Sup. Ct. Ark.;
No. 84-6326. Hall  v . Wainwr ight , Secret ary , Florida  

Depa rtme nt  of  Corrections . C. A. 11th Cir.;
No. 84-6408. Singleton  v . South  Carolina . Sup. Ct. 

S. C.;
No. 84-6413. Stano  v . Florida . Sup. Ct. Fla.;
No. 84-6486. Washi ngton  v . Virginia . Sup. Ct. Va.;
No. 84-6490. Dutton  v . Oklaho ma . Ct. Crim. App. Okla.; 

and
No. 84-6526. Carriger  v . Arizona . Sup. Ct. Ariz. Cer-

tiorari denied. Reported below: No. 84-6033, 457 So. 2d 616; 
No. 84-6284, 284 Ark. 289, 681 S. W. 2d 380; No. 84-6326, 733 
F. 2d 766; No. 84-6408, 284 S. C. 388, 326 S. E. 2d 153; No. 84- 
6413, 460 So. 2d 890; No. 84-6486, 228 Va. 535, 323 S. E. 2d 577; 
No. 84-6526, 143 Ariz. 142, 692 P. 2d 991.

Justi ce  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

Rehearing Denied
No. 83-2022. Gribb le  v . Buckner , Judge , Gene ral  Ses -

sions  Court  of  Rutherf ord  County , Tenne ss ee , et  al ., 469 
U. S. 930;

No. 84-667. Lyons  v . Warden , Nevada  State  Prison , 
ante, p. 1004;

No. 84-5968. Brewe r  v . City  of  Clayhatche e , ante, p. 1005;
No. 84-6190. Judd  v . Unite d  State s  et  al ., ante, p. 1019; 

and
No. 84-6212. Hopgood  v . Hopgood , ante, p. 1006. Petitions 

for rehearing denied.
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No. 83-6663. Fugate  v . New  Mexico , 470 U. S. 904;
No. 84-16. Cory  et  al . v . Wester n  Oil  & Gas  Ass n , et  

al ., ante, p. 81;
No. 84-249. Spencer  et  ux . v . South  Caroli na  Tax  Com -

mis sio n  ET AL., ante, p. 82;
No. 84-559. Peralta  Shipp ing  Corp . v . Smit h  & Johnson  

(Shipp ing ) Corp ., 470 U. S. 1031;
No. 84-690. Unite d  States  v . Gagno n  et  al ., 470 U. S. 

522;
No. 84-833. Bean  Dredg ing  Corp . v . Alabama , 469 U. S. 

1200;
No. 84-841. Kashetta  v . Kashe tta , 469 U. S. 1191;
No. 84-939. Japan  Air  Lines  Co ., Ltd . v . Abra mson , 470 

U. S. 1059;
No. 84-5059. Ramirez  v . India na , ante, p. 147;
No. 84-5507. Lavonte  v . Walter  et  al ., 469 U. S. 1219;
No. 84-5736. White  v . Maryl and , 470 U. S. 1062;
No. 84-5770. Stull  v . Unit ed  State s , 470 U. S. 1062;
No. 84-5870. Finne y  v. Georgia , 470 U. S. 1088;
No. 84-6055. Hanson  v . Rutherf ord  et  al ., 470 U. S. 1055;
No. 84-6147. Mc Neair  v . Suburb an  Hosp ital  Ass n ., Inc ., 

470 U. S. 1086;
No. 84-6192. Bertul fo  v . Office  of  Pers onnel  Manag e -

ment , 470 U. S. 1057;
No. 84-6227. Manko  v . Unite d  State s , 470 U. S. 1046;
No. 84-6243. Betka  v . Heckl er , Secreta ry  of  Health  

and  Human  Servi ces , 470 U. S. 1087; and
No. 84-6323. Fabian  v . Ryan , 470 U. S. 1087. Petitions for 

rehearing denied. Just ice  Powell  took no part in the consider-
ation or decision of these petitions.

May  14, 1985
Miscellaneous Order

No. A-859. De La  Rosa  v . Procunie r , Director , Texas  
Department  of  Correc tions . Application for stay of execu-
tion of sentence of death scheduled for Wednesday, May 15, 1985, 
presented to Justice  White , and by him referred to the Court, 
denied.

Justi ce  Brennan  and Just ice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth
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and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant the application for stay and a peti-
tion for writ of certiorari and would vacate the death sentence in 
this case.

May  17, 1985

Dismissal Under Rule 53
No. 84-1266. G. Heilema n  Brewi ng  Co ., Inc ., et  al . v . 

Foldin g  Carton  Admi nis trat ion  Commit tee  et  al . C. A. 
7th Cir. Certiorari dismissed under this Court’s Rule 53. Re-
ported below: 744 F. 2d 1252.

May  20, 1985

Appeals Dismissed
No. 84-1454. Missi ssip pi Power  & Light  Co . v . Conerly  

et  AL. Appeal from Sup. Ct. Miss, dismissed for want of sub-
stantial federal question. Justi ce  Blackm un  would dismiss for 
want of jurisdiction. Reported below: 460 So. 2d 107.

No. 84-1605. Jack  H. Brown  & Co. Inc . v . Northwes t  
Sign  Co . Appeal from Sup. Ct. Tex. dismissed for want of juris-
diction. Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied. Reported below: 
680 S. W. 2d 808.

Certiorari Granted—Vacated and Remanded
No. 84-1398. Weinbe rger , Secreta ry  of  Defense , et  al . 

v. Ramir ez  de  Arell ano  et  al . C. A. D. C. Cir. Certiorari 
granted, judgment vacated, and case remanded to the Court of 
Appeals for reconsideration of its opinion and judgment in light of 
the Foreign Assistance and Related Programs Appropriations Act 
for fiscal year 1985, Pub. L. 98-473, 98 Stat. 1884, 1893-1894, and 
other events occurring since October 5, 1984. Reported below: 
240 U. S. App. D. C. 363, 745 F. 2d 1500.

No. 84-1418. Pastrana  de  Caraballo  v . Heckler , Secre -
tary  of  Health  and  Human  Services . C. A. 1st Cir. Cer-
tiorari granted, judgment vacated, and case remanded to the 
Court of Appeals with instructions to remand the case to the 
United States District Court for the District of Puerto Rico with 
instructions to remand the case to the Secretary of Health and 
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Human Services for review pursuant to § 2(d)(2)(C) of the Social 
Security Disability Benefits Reform Act of 1984.
Miscellaneous Orders

No. D-471. In  re  Disbarme nt  of  Braul t . Disbarment 
entered. [For earlier order herein, see 469 U. S. 1154.]

No. D-479. In  re  Disbarme nt  of  Goffen . Disbarment 
entered. [For earlier order herein, see 470 U. S. 1025.]

No. D-481. In re  Disb arment  of  Gold . Disbarment 
entered. [For earlier order herein, see 470 U. S. 1025.]

No. D-493. In  re  Disbarme nt  of  Surdut . It is ordered 
that Raymond J. Surdut, of Providence, R. I., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. 83-1944. Jensen , Direct or , Departme nt  of  Motor  
Vehicl es  of  Nebr aska , et  al . v . Quaring . C. A. 8th Cir. 
[Certiorari granted, 469 U. S. 815.] Motion of petitioners for 
leave to file a supplemental brief after argument granted.

No. 84-1244. Davis  et  al . v . Bandemer  et  al . D. C. S. D. 
Ind. [Probable jurisdiction noted, 470 U. S. 1083.] Motion of 
Mexican American Legal Defense and Educational Fund for leave 
to file a brief as amicus curiae granted.

No. 84-1287. Liphete  et  al . v . Stie rheim  et  al . Dist. Ct. 
App. Fla., 3d Dist.; and

No. 84-1545. Mill er -Wohl  Co ., Inc . v . Commiss ioner  of  
Labor  and  Industry  of  Montana  et  al . Appeal from Sup. 
Ct. Mont. The Solicitor General is invited to file briefs in these 
cases expressing the views of the United States.

No. 84-1538. Fisher  et  al . v . City  of  Berke ley , Califor -
nia , et  al . Appeal from Sup. Ct. Cal. Motions of California 
Chamber of Commerce and Western Mobilehome Association for 
leave to file briefs as amici curiae granted.

No. 84-6598. Knoblauc h  v. Commi ss ioner  of  Inte rnal  
Revenue . C. A. 5th Cir. Motion of petitioner for leave to pro-
ceed in forma pauperis denied. Petitioner is allowed until June 
10, 1985, within which to pay the docketing fee required by Rule
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45(a) and to submit a petition in compliance with Rule 33 of the 
Rules of this Court.

Just ice  Brennan , Justice  Marshall , Just ice  Blackm un , 
and Justice  Steven s , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would deny the petition for writ of certiorari 
without reaching the merits of the motion to proceed in forma 
pauperis.

No. 84-6471. In  re  Carter . Petition for writ of mandamus 
denied.

No. 84-1558. In  re  Pan  Ameri can  World  Airways , Inc ., 
et  al . Petition for writ of mandamus and prohibition denied.
Probable Jurisdiction Noted

No. 84-1484. Wis cons in  Departm ent  of  Industry , Labor  
and  Human  Relati ons  et  al . v . Gould  Inc . Appeal from 
C. A. 7th Cir. Probable jurisdiction noted. Reported below: 750 
F. 2d 608.

No. 84-1379. Diamond  et  al . v . Charles  et  al . Appeal 
from C. A. 7th Cir. Probable jurisdiction noted and case set for 
oral argument in tandem with No. 84-495, Thornburgh n . Ameri-
can College of Obstetricians and Gynecologists [probable jurisdic-
tion postponed, ante, p. 1014]. Reported below: 749 F. 2d 452.
Certiorari Granted. (See No. 83-2097, ante, at 471.)
Certiorari Denied. (See also No. 84-1605, supra.)

No. 83-6887. Quigley  v . Mass achuset ts . Sup. Jud. Ct. 
Mass. Certiorari denied. Reported below: 391 Mass. 461, 462 
N. E. 2d 92.

No. 84-995. Massa  v . Unite d  States ; and
No. 84-1265. Skin ner  v . United  States . C. A. 8th Cir. 

Certiorari denied. Reported below: 740 F. 2d 629.
No. 84-1200. Meese , Attorney  General , et  al . v . Segar  

et  AL. C. A. D. C. Cir. Certiorari denied. Reported below: 
238 U. S. App. D. C. 103, 738 F. 2d 1249.

No. 84-1257. Glover  v . Unite d  Grocers , Inc ., et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 746 F. 2d 
1380.
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No. 84-1344. Sagina w  Mining  Co . v . Gibas  et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 748 F. 2d 1112.

No. 84-1351. Akootchook  et  al . v . United  State s  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 747 F. 2d 
1316.

No. 84-1365. Publi c  Utility  Dis trict  No . 1 of  Chelan  
County , Washi ngton  v . Confederated  Tribes  and  Bands  of  
the  Yakima  Indian  Nation  et  al . C. A. 9th Cir. Certiorari 
denied. Reported below: 746 F. 2d 466.

No. 84-1366. Board  of  Education  of  the  City  of  Chicago  
v. United  States . C. A. 7th Cir. Certiorari denied. Re-
ported below: 744 F. 2d 1300.

No. 84-1378. Renard  v . Columbi a  Broadcasting  System , 
Inc ., et  al . App. Ct. Ill., 1st Dist. Certiorari denied. Re-
ported below: 126 Ill. App. 3d 563, 467 N. E. 2d 1090.

No. 84-1490. Nelson  v . Piedmont  Aviation , Inc . C. A. 
4th Cir. Certiorari denied. Reported below: 750 F. 2d 1234.

No. 84-1520. Cameo  Convale scent  Center , Inc . v . Will - 
kom . C. A. 7th Cir. Certiorari denied. Reported below: 753 
F. 2d 1077.

No. 84-1532. Nevada  et  al . v . Oliver . C. A. 9th Cir. 
Certiorari denied.

No. 84-1535. Consol idat ed  Freightw ays  Corpora tion  
of  Delaw are  v . Gerli ng  Global  General  Insurance  Co . 
et  AL. C. A. 3d Cir. Certiorari denied. Reported below: 755 
F. 2d 919.

No. 84-1541. Dewber ry  v . Calif ornia . Ct. App. Cal., 1st 
App. Dist. Certiorari denied.

No. 84-1544. Mill er  v . Commis sion er  of  Revenue  of  Min -
nesota . Sup. Ct. Minn. Certiorari denied. Reported below: 
359 N. W. 2d 620.

No. 84-1546. Mc Ginnis , Warden , et  al . v . Robinson . 
C. A. 7th Cir. Certiorari denied. Reported below: 753 F. 2d 
1078.
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No. 84-1548. Amis  v . Stee le , Lee  County  Tax  Collector , 
et  AL. Dist. Ct. App. Fla., 2d Dist. Certiorari denied. Re-
ported below: 459 So. 2d 1045.

No. 84-1551. Katherine  D., a  Minor , by  and  Throug h  
her  Natural  Parents  and  Legal  Guardians , Kevin  D. et  
ux. v. Depart ment  of  Education  of  Hawaii . C. A. 9th Cir. 
Certiorari denied. Reported below: 727 F. 2d 809.

No. 84-1552. Soderbe ck  v . Burnett  County , Wis cons in , 
et  AL. C. A. 7th Cir. Certiorari denied. Reported below: 752 
F. 2d 285.

No. 84-1556. Durham  Hosie ry  Mills , Inc ., et  al . v . 
White . C. A. 4th Cir. Certiorari denied. Reported below: 753 
F. 2d 1072.

No. 84-1557. Howki ns  v . Caldw ell  et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 749 F. 2d 731.

No. 84-1561. S/S Lake  Anja  et  al . v . M. Golodetz  Export  
Corp , et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 751 F. 2d 1103.

No. 84-1565. Van  Weelde  Brothers  Shipp ing  Ltd . et  al . 
v. I. N. C. A. S. ET AL. C. A. 5th Cir. Certiorari denied. Re-
ported below: 747 F. 2d 958.

No. 84-1576. Michi gan  v . Early . Ct. App. Mich. Certio-
rari denied.

No. 84-1579. Presbyt ery  of  Elij ah  Paris h  Lovejoy  et  
al . v. Jaeggi  et  al . Sup. Ct. Mo. Certiorari denied. Re-
ported below: 682 S. W. 2d 465.

No. 84-1603. Kelte e  v . Kentucky . Sup. Ct. Ky. Certio-
rari denied.

No. 84-5934. Johnson  v. Unit ed  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 741 F. 2d 1338.

No. 84-5941. Satterfield  v . United  State s ;
No. 84-6300. Allis on  v . Unit ed  State s ; and
No. 84-6434. Welden  v . Unite d  State s . C. A. 11th Cir. 

Certiorari denied. Reported below: 743 F. 2d 827.
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No. 84-6128. Palaci os  v . Unit ed  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 750 F. 2d 66.

No. 84-6221. Cleve land  v . Maryland . Ct. Sp. App. Md. 
Certiorari denied.

No. 84-6222. Bo Cook  v . Tate . C. A. 6th Cir. Certiorari 
denied. Reported below: 745 F. 2d 55.

No. 84-6272. Glass hofe r  v . Cuyler , Superi ntende nt , 
State  Correct ional  Instituti on , et  al . C. A. 3d Cir. Cer-
tiorari denied.

No. 84-6283. Britt  v . Unit ed  State s . Ct. App. D. C. 
Certiorari denied. Reported below: 483 A. 2d 1149.

No. 84-6437. Savag e  v . City  of  Colum bus . Sup. Ct. Ohio. 
Certiorari denied.

No. 84-6464. Small  v . Rice , Warden , et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 745 F. 2d 52.

No. 84-6480. Cooper  et  al . v . Society  National  Bank . 
Sup. Ct. Ohio. Certiorari denied.

No. 84-6482. Roybal  v . New  Mexico . Ct. App. N. M. 
Certiorari denied.

No. 84-6484. Owens  v. Cupp , Superi ntendent , Oregon  
State  Peni ten tia ry , et  al . C. A. 9th Cir. Certiorari denied. 
Reported below: 753 F. 2d 1083.

No. 84-6489. Ander son  v . Vose , Superi ntendent , Massa -
chuset ts  Correct ional  Insti tuti on  at  Norf olk , et  al . 
C. A. 1st Cir. Certiorari denied.

No. 84-6491. Wilson  v . Seite r  et  al . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 762 F. 2d 1014.

No. 84-6492. Papandrea  v . Nevad a . Sup. Ct. Ney. Cer-
tiorari denied. Reported below: 101 Nev. 961.

No. 84-6497. Weser  v . Masc hner  et  al . C. A. 10th Cir. 
Certiorari denied.

No. 84-6524. Herr ington  v . Heflin -Horton  Insurance  
Agency  et  al . Cir. Ct. W. Va., Monongalia County. Certio-
rari denied.
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No. 84-6540. Muhammad  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 751 F. 2d 377.

No. 84-6553. Hill  v . Illinois . App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 127 Ill. App. 3d 1160, 483 N. E. 
2d 728.

No. 84-6566. Gala  v . Unite d States  Department  of  
Defense  et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 751 F. 2d 368.

No. 84-6573. Lee  v . Unite d  States . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 707 F. 2d 520.

No. 84-6574. Piquet te  v . Unite d  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 757 F. 2d 285.

No. 84-6577. Rodriguez  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 755 F. 2d 175.

No. 84-6588. Cox v. Unite d  State s . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 762 F. 2d 1012.

No. 84-6593. Timl ick  v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 755 F. 2d 937.

No. 84-6597. Godino  v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 753 F. 2d 1084.

No. 84-6600. Brown  v . Unite d  State s  et  al . C. A. 11th 
Cir. Certiorari denied. Reported below: 758 F. 2d 659.

No. 84-6663. Andino  v . Procunier , Direct or , Texas  De -
par tment  of  Corre ction s . Ct. Crim. App. Tex. Certiorari 
denied.

No. 84-953. Florida  v . Zafra . Dist. Ct. App. Fla., 3d Dist. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 444 So. 2d 1064.

No. 84-1227. Califor nia  v . Ramos . Sup. Ct. Cal. Motion 
of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 37 Cal. 3d 136, 689 P. 2d 430.

No. 84-1537. Educat ional  Books , Inc . v . Virgin ia . Cir. 
Ct. Fairfax County, Va. Certiorari denied. Justice  Brennan  
and Justice  Marsh all  would grant the petition for writ of 
certiorari and reverse the convictions.
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No. 84-6453. Gaskins  v . South  Carolina . Sup. Ct. S. C.;
No. 84-6498. Lawson  v . North  Carol ina . Sup. Ct. N. C.;
No. 84-6508. Stew art  v. Illinois . Sup. Ct. Ill.; and
No. 84-6522. Hardw ick  v . Florida . Sup. Ct. Fla. Certio-

rari denied. Reported below: No. 84-6453, 284 S. C. 105, 326 
S. E. 2d 132; No. 84-6498, 310 N. C. 632, 314 S. E. 2d 493; 
No. 84-6508, 104 Ill. 2d 463, 473 N. E. 2d 1227; No. 84-6522, 461 
So. 2d 79.

Justice  Brennan  and Justi ce  Marsh all , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

Rehearing Denied
No. 83-1896. Mobil  Oil  Corp . v . Blanton  et  al ., ante, 

p. 1007;
No. 84-724. Texas  A & M Univers ity  et  al . v . Gay  Stu -

dent  Services  et  al ., ante, p. 1001;
No. 84-6186. Ferre ll  v . South  Carolina , ante, p. 1009;
No. 84-6189. Chaff ee  v . South  Carolina , ante, p. 1009;
No. 84-6230. Truesda le  v . South  Carol ina , ante, p. 1009; 

and
No. 84-6380. Martin  v . Pennsylvania  Board  of  Law  

Examiners , ante, p. 1022. Petitions for rehearing denied.

No. 83-1274. Metrop olitan  Life  Insuranc e  Co . et  al . v . 
Ward  et  al ., 470 U. S. 869. Petitions of W. G. Ward, Jr., and 
American Educators Life Insurance Co. for rehearing denied.

No. 84-685. Rush  et  al . v . United  States , 470 U. S. 1004. 
Petition for rehearing denied. Justi ce  Powel l  took no part in 
the consideration or decision of this petition.

May  23, 1985

Dismissal Under Rule 53
No. 84-1127. In  re  Robson  et  al . Petition for writ of 

mandamus dismissed under this Court’s Rule 53.
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Appeal Dismissed. (See also No. 84-1538, infra.)

No. 84-1571. O’Keef e , as  Personal  Repr esent ative  of  
the  Estate  of  O’Keefe  v . County  of  Hennep in . Appeal 
from Ct. App. Minn, dismissed for want of substantial federal 
question. Reported below: 354 N. W. 2d 531.
Miscellaneous Orders

No. A-856 (84-6743). David  v . American  Telep hone  & 
Telegraph  Co . et  al . C. A. 11th Cir. Application for stay, 
addressed to Justice  Blackm un  and referred to the Court, 
denied.

No. A-903. Francois  v . Wainwr ight , Secretary , Florida  
Depa rtme nt  of  Correc tions . Application for stay of execu-
tion of sentence of death scheduled for Wednesday, May 29, 1985, 
presented to Justi ce  Powell , and by him referred to the Court, 
denied.

Justice  Brennan , with whom Justi ce  Mars hall  joins, 
dissenting.

Adhering to my view that the death penalty is in all circum-
stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227 (1976) (Brennan , J., dissenting), I would grant Francois’ 
application for a stay of execution.

Even if I believed otherwise, however, I would grant the appli-
cation. The Court’s decision to send Francois to his death tomor-
row morning is particularly disturbing because we have granted 
a writ of certiorari in a case raising the identical legal claim. 
Cabana v. Bullock, No. 84-1236, cert, granted, ante, p. 1052, 
poses the question whether a capital sentence may be carried 
out despite the fact that the sentencing jury was instructed on 
an imputed intent felony-murder theory of the type condemned in 
Enmund v. Florida, 458 U. S. 782 (1982).1 Francois was sen-

1 In Enmund we concluded that “the Eighth Amendment [does not] permi[t] 
imposition of the death penalty on one . . . who aids and abets a felony in the 
course of which a murder is committed by others but who does not himself 
kill, attempt to kill, or intend that a killing take place or that lethal force will 
be employed.” 458 U. S., at 797.



1122 OCTOBER TERM, 1984

Bre nna n , J., dissenting 471 U. S.

tenced to death based on his role in six murders committed in the 
course of a robbery. Four persons were arrested for the crime; 
two were triggermen, one accompanied the triggermen into the 
house, and the fourth stayed in a car outside. Francois claims 
that he argued at his trial, and has argued consistently since trial, 
that he was not the triggerman and did not realize that lethal 
force was likely to be used by his companions. In the rush to 
execution, we have not yet received the record in this case, and 
must assume that Francois accurately describes his defense.

It is undisputed that Francois’ jury was instructed that “[a]ny 
person who knowingly aids [or] abets . . . the commission of [a fel-
ony] ... is equally guilty of the crime of first degree murder with 
the one who actually performs the act,” and that a killing in the 
course of a felony “is murder in the first degree even though there 
is no premeditated design or intent to kill.” Application for Stay 
27 (emphasis added). Thus, even if the jury had believed Fran-
cois’ defense that he did not specifically intend to kill, they could 
have returned their death sentence against him under these in-
structions, which concededly were faulty under Enmund.

The jury instructions used in Cabana n . Bullock, supra, are in-
distinguishable. The jury there was told that capital murder in-
cluded any killing “when done with or without any design to effect 
death, by any person engaged in the commission of the crime of 
. . . robbery.” Bullock v. Lucas, 743 F. 2d 244, 247 (CA5 1984) 
(emphasis added). Applying Enmund, supra, the Fifth Circuit 
concluded that although there had been some evidence introduced 
at trial that Bullock had intended the killing at issue, “the penalty 
of death may not stand in light of the jury instruction which would 
permit the imposition of the death penalty merely because Bullock 
participated in the robbery” without any intent to kill. 743 F. 
2d, at 248. See Stromberg v. California, 283 U. S. 359 (1931); 
cf. Francis v. Franklin, ante, at 322-325; Sandstrom v. Montana, 
442 U. S. 510, 526 (1979).

Until we have decided Cabana v. Bullock, supra, there can be 
no doubt that a death sentence imposed for a conviction based on 
such instructions is of doubtful validity, unless facts that would 
justify a finding of intent to kill under Enmund are undisputed. 
The Eleventh Circuit denied Francois’ claim on this issue only 
today. We have no record before us on which to evaluate Fran-
cois’ claim, nor has he ever had an opportunity fully to present his 
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claims to this Court.2 The Eleventh Circuit has squarely and con-
sistently rejected the Fifth Circuit’s approach, see, e. g., Ross v. 
Kemp, 756 F. 2d 1483, 1487-1488 (CA5 1985) (en banc), thereby 
creating a clear split of authority on the question presented. Ac-
cordingly, I would vote to stay Francois’ execution until Cabana 
v. Bullock is decided, or, at the very least, until we can consider 
Francois’ claim with the record of his trial before us.

I dissent.
No. D-478. In  re  Disbarm ent  of  Hailey . Disbarment 

entered. [For earlier order herein, see 470 U. S. 1047.]
No. D-487. In  re  Disbarm ent  of  Tabman . Disbarment 

entered. [For earlier order herein, see 470 U. S. 1081.]
No. 102, Orig. India na  v . Unite d  State s  et  al . Motion to 

amend the proposed complaint granted. Motion for leave to file 
bill of complaint denied. [For earlier order herein, see ante, 
p. 1002.]

No. 84-773. Bender  et  al . v . Will iams port  Area  School  
Distr ict  et  al . C. A. 3d Cir. [Certiorari granted, 469 U. S. 
1206.] Motion of respondents for divided argument to permit 
American Jewish Congress to present oral argument as amicus 
curiae denied.

No. 84-1044. Pacific  Gas  & Electric  Co . v . Public  Utili -
ties  Commi ssi on  of  Califo rnia  et  al . Appeal from Sup. Ct. 
Cal. [Probable jurisdiction noted, 470 U. S. 1083.] Motion of 
the parties to dispense with printing the joint appendix granted.

No. 84-1361. Unite d  States  v . Loud  Haw k  et  al . C. A. 
9th Cir. [Certiorari granted, ante, p. 1014.] Motions for ap-
pointment of counsel granted, and it is ordered that Kenneth Saul 

2 Francois’ first state and federal habeas corpus petitions were filed in 
November 1982. After the Eleventh Circuit denied Francois relief on his 
first habeas petition, Francois v. 'Wainwright, 741 F. 2d 1275 (1984), his 
appellate counsel abandoned him and no petition for certiorari was filed. 
Because Florida did not recognize Enmund claims as cognizable on collateral 
review until 1984, the District Court rejected the State’s claim that Francois’ 
presentation of his intent claim in a second petition for habeas corpus consti-
tuted an abuse of the writ. Francois v. Wainwright, No. 85-1918, pp. 4-5 
(SD Fla. May 23, 1985).



1124 OCTOBER TERM, 1984

May 28, 1985 471 U. S.

Stem, Esquire, of Milwaukie, Ore., be appointed to serve as coun-
sel for respondents in this case.

No. 84-6649. In  re  Magee . Petition for writ of habeas 
corpus denied.
Probable Jurisdiction Noted

No. 84-1538. Fishe r  et  al . v . City  of  Berkeley , Califo r -
nia , et  al . Appeal from Sup. Ct. Cal. Motions of California 
Association of Realtors and California Building Industry Associa-
tion for leave to file briefs as amici curiae granted. Probable 
jurisdiction noted limited to Question 1 presented by the state-
ment as to jurisdiction. Appeal as to Question 2 presented by the 
statement as to jurisdiction is dismissed for want of a substantial 
federal question. Reported below: 37 Cal. 3d 644, 693 P. 2d 261.
Certiorari Granted

No. 84-1580. United  State s  v . Inadi . C. A. 3d Cir. Cer-
tiorari granted. Reported below: 748 F. 2d 812.

No. 84-1586. Malley  et  al . v . Briggs  et  al . C. A. 1st 
Cir. Certiorari granted. Reported below: 748 F. 2d 715.

No. 84-1531. Michi gan  v . Jackson ; and
No. 84-1539. Michi gan  v . Bladel . Sup. Ct. Mich. Motions 

of respondents for leave to proceed in forma pauperis granted. 
Certiorari granted, cases consolidated, and a total of one hour 
allotted for oral argument. Reported below: 421 Mich. 39, 365 
N. W. 2d 56.

Certiorari Denied
No. 84-1141. Holland  et  al . v . Unite d  States . C. A. 

11th Cir. Certiorari denied. Reported below: 740 F. 2d 878.

No. 84-1319. Densm ore  v . City  of  Boca  Raton , Florid a , 
et  al . C. A. 11th Cir. Certiorari denied. Reported below: 747 
F. 2d 708.

No. 84-1376. Grim  Hotel  Co . et  al . v . Brock , Secret ary  
of  Labor , et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 747 F. 2d 966.

No. 84-1385. Wright  v . Parke , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 746 F. 2d 1481.
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No. 84-1423. Feyers  et  ux . v . Unite d  State s . C. A. 6th 
Cir. Certiorari denied. Reported below: 749 F. 2d 1222.

No. 84-1435. Adkinson  v . Adkin son . Cir. Ct. W. Va., Jef-
ferson County. Certiorari denied.

No. 84-1475. Holocard  v . Ameri can  Telep hone  & Tele -
graph  Co. ET AL. C. A. 9th Cir. Certiorari denied. Reported 
below: 753 F. 2d 1081.

No. 84-1563. Blin der , Robins on  & Co., Inc ., et  al . v . 
Securit ies  and  Exchange  Commiss ion  et  al . C. A. 10th Cir. 
Certiorari denied. Reported below: 748 F. 2d 1415.

No. 84-1569. Aguila r  et  ux . v . County  of  Los  Angeles  
et  AL. C. A. 9th Cir. Certiorari denied. Reported below: 751 
F. 2d 1089.

No. 84-1572. Marx  v . Centran  Corp , et  al » C. A. 6th Cir. 
Certiorari denied. Reported below: 747 F. 2d 1536.

No. 84-1573. Desai  v . Tompkins  Count y  Trust  Co . C. A. 
2d Cir. Certiorari denied. Reported below: 794 F. 2d 676.

No. 84-1578. Morel  de  Leteli er  et  al . v . Repu blic  of  
Chile  et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 748 F. 2d 790.

No. 84-1581. Sealy , Inc ., et  al . v . Ohio -Sealy  Mattres s  
Manufacturing  Co . et  al . C. A. 7th Cir. Certiorari denied. 
Reported below: 745 F. 2d 441.

No. 84-1582. Martin  et  al . v . Kilgore  Firs t  Bancorp , 
Inc ., et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 747 F. 2d 1024.

No. 84-1592. Smel ser  v . Kelley , Judge , Distri ct  Court  
of  Oklahom a  County , Oklahoma . Sup. Ct. Okla. Certiorari 
denied.

No. 84-1598. Holland  v . Unite d  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 755 F. 2d 253.

No. 84-1607. North  East  Indep ende nt  School  Dis trict  
et  al . v. Findeisen . C. A. 5th Cir. Certiorari denied. Re-
ported below: 749 F. 2d 234.

No. 84-1627. David son  v . Caledon ian  Hosp ital . C. A. 2d 
Cir. Certiorari denied. Reported below: 738 F. 2d 418.
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No. 84-1670. Fg  Fleuze ugleasing  Gmb H et  al . v . United  
States . C. A. 5th Cir. Certiorari denied. Reported below: 
750 F. 2d 1280.

No. 84-1688. Ospi na  v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 739 F. 2d 448.

No. 84-1690. Enriquez  v . Procunier , Direct or , Texas  
Department  of  Corre ction s . C. A. 5th Cir. Certiorari 
denied. Reported below: 752 F. 2d 111.

No. 84-1696. Heaney  v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 755 F. 2d 924.

No. 84-6102. Jens en  v . Merit  Syst ems  Protection  Board . 
C. A. Fed. Cir. Certiorari denied.

No. 84-6196. Joost  v . Unite d  State s  Parole  Commis sio n .
C. A. 10th Cir. Certiorari denied.

No. 84-6303. Baldonado  v . Unite d  State s . C. A. 10th 
Cir. Certiorari denied.

No. 84-6329. Johnson  v . Unite d  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 751 F. 2d 291.

No. 84-6495. Willi ams  v. Blackbur n , Warden . C. A. 5th 
Cir. Certiorari denied.

No. 84-6502. Ming  Shen  Wong  v . California . Ct. App. 
Cal., 1st App. Dist. Certiorari denied.

No. 84-6503. Peterso n  v . Melton  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 758 F. 2d 653.

No. 84-6512. Harvey  v . Andri st  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 754 F. 2d 569.

No. 84-6514. Lepis copo  v . Shuman  et  al . C. A. 10th Cir. 
Certiorari denied.

No. 84-6525. Herrington  v . Tomas ky  et  al . Cir. Ct. 
W. Va., Monongalia County. Certiorari denied.

No. 84-6533. Ryder  v . Morri s , Superint endent , Moberl y  
Train ing  Center  for  Men . C. A. 8th Cir. Certiorari denied. 
Reported below: 752 F. 2d 327.

No. 84-6535. Magee  v . Dabdoub  et  al . C. A. 5th Cir. 
Certiorari denied.
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No. 84-6563. Tinghitella  v. Procunier , Direct or , Texas  
Departm ent  of  Corrections . C. A. 5th Cir. Certiorari 
denied.

No. 84-6568. Hayes  v . Le Fevre , Superint endent , Clin -
ton  Correcti onal  Facili ty . C. A. 2d Cir. Certiorari denied. 
Reported below: 755 F. 2d 913.

No. 84-6595. Robins on  v . Oldham , Judge , et  al . C. A. 
6th Cir. Certiorari denied.

No. 84-6608. Accibal  v . Off ice  of  Person nel  Manage -
ment . C. A. Fed. Cir. Certiorari denied. Reported below: 
758 F. 2d 664.

No. 84-6611. Ruggi ero  v . Unite d  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 754 F. 2d 927.

No. 84-6616. Bejjani  v . Unit ed  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 760 F. 2d 253.

No. 84-6618. Johnson  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 756 F. 2d 883.

No. 84-6630. Willi ams  v . Unite d  States . Ct. App. D. C. 
Certiorari denied.

No. 84-6637. Tribb le  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 756 F. 2d 884.

No. 84-6674. Fabian  v . City  of  Miami  et  al . C. A. 11th 
Cir. Certiorari denied.

No. 84-1506. Airwork  Service  Divis ion  v . Direct or , Divi -
sion  of  Taxation  of  New  Jerse y . Sup. Ct. N. J. Motions of 
Consumer Bureau, Chamber of Commerce of the United States, 
and American Civil Liberties Union of New Jersey for leave to file 
briefs as amici curiae granted. Certiorari denied. Reported 
below: 97 N. J. 290, 478 A. 2d 729.

No. 84-1524. Ollm an  v . Evans  et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: 242 U. S. App. D. C. 301, 
750 F. 2d 970.

Justice  Rehnquist , with whom The  Chief  Justice  joins, 
dissenting.

In March 1978, petitioner, then a professor of political science 
at New York University, was nominated by a departmental search 
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committee to head the Department of Government and Politics 
at the University of Maryland in College Park. The committee’s 
recommendation proved to be highly controversial, largely be-
cause petitioner was an avowed Marxist. Petitioner’s appoint-
ment was approved by the Provost of the University and the 
Chancellor of the College Park Campus, but was eventually over-
ruled by the President of the University.

While this controversy was going on, respondents, nationally 
syndicated columnists, devoted one of their columns to it. In the 
course of the article, they made a number of statements about 
petitioner, including a description of his principal scholarly work 
as “a ponderous tome in adoration of the master,” and then went 
on to say:

“Such pamphleteering is hooted at by one political scientist 
in a major eastern university, whose scholarship and reputa-
tion as a liberal are well known. ‘Oilman has no status within 
the profession, but is a pure and simple activist,’ he said.”

Petitioner sued respondents for libel in the United States Dis-
trict Court for the District of Columbia, and that court granted 
summary judgment for respondents. 479 F. Supp. 292 (1979). 
On appeal, the Court of Appeals for the District of Columbia 
Circuit sitting en banc affirmed the judgment by a vote of six to 
five, producing three separate opinions concurring in the affirm-
ance, and four dissenting opinions. 242 U. S. App. D. C. 301, 750 
F. 2d 970 (1984).

The Court of Appeals rested its decision entirely on the First 
Amendment to the United States Constitution, and held that this 
statement about petitioner—that he had no status within his pro-
fession—could simply not form the basis of an action for defama-
tion in the light of that Amendment. There was no question as to 
whether petitioner could meet the requirement of “malice” under 
New York Times Co. v. Sullivan, 376 U. S. 254 (1964), since the 
case had never been tried to a jury. The Court of Appeals major-
ity relied upon a brief passage from our opinion in Gertz v. Robert 
Welch, Inc., 418 U. S. 323, 339-340 (1974). I think that the result 
reached by the Court of Appeals in this case is nothing less than 
extraordinary. At the heart of the common law of defamation 
were a few areas of expression which even when spoken rather 
than written were regarded as so damaging as to be classified as 
“slander per se” and therefore not to require the proof of any spe-
cial damages in order to allow recovery. One of these catego-
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ries consists of statements which defame the plaintiff in connection 
with his business or occupation. See, e. g., November v. Time, 
Inc., 13 N. Y. 2d 175> 194 N. E. 2d 126 (1963); Stevens v. Morse, 
185 Wis. 500, 201 N. W. 815 (1924).

Much of the extended treatment of this question in the Court of 
Appeals was devoted to the question of whether or not this state-
ment was one of “fact” or of “opinion,” the implication being that 
if the statement were one of “opinion” it could not be actionable 
under any circumstances. But for nationally syndicated colum-
nists to quote an unnamed political scientist as saying that peti-
tioner has “no status within the profession” is far more than the 
mere statements of opinion traditionally protected by qualified 
privilege under the common law of libel. Doctors who are dis-
approved of by other doctors may find solace in the fees paid by 
their patients; lawyers disapproved of by other lawyers may com-
fort themselves by the retainers paid by their clients. But the 
academic who is disapproved of by his peers has no such healthy 
recourse outside of the profession. There, if ever, the opinion of 
one’s peers is virtually the sole component of one’s professional 
reputation.

The statement from our opinion in Gertz, supra, relied upon by 
the majority in the Court of Appeals was this:

“Under the First Amendment there is no such thing as a false 
idea. However pernicious an opinion may seem, we depend 
for its correction not on the conscience of judges and juries 
but on the competition of other ideas.” 418 U. S., at 
339-340.

At the time I joined the opinion in Gertz, supra, I regarded this 
statement as an exposition of the classical views of Thomas Jeffer-
son and Oliver Wendell Holmes that there was no such thing as a 
false “idea” in the political sense, and that the test of truth for 
political ideas is indeed the marketplace and not the courtroom. 
I continue to believe that is the correct meaning of the quoted pas-
sage. But it is apparent from the cases cited by petitioner that 
lower courts have seized upon the word “opinion” in the second 
sentence to solve with a meat axe a very subtle and difficult ques-
tion, totally oblivious “of the rich and complex history of the 
struggle of the common law to deal with this problem.” Hill, 
Defamation and Privacy Under the First Amendment, 76 Colum. 
L. Rev. 1205, 1239 (1976).
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The scholarly treatment of this subject by the various opinions 
in the Court of Appeals comprises 148 pages in the appendix to 
the petition for certiorari in this case. Obviously the passage 
from Gertz quoted above has led the majority of that court to the 
conclusion that respondents’ article is not actionable as a matter 
of law. But if one draws back for a moment, and considers the 
passage in context and in the light both of the First Amendment 
and the history of common-law libel, see R. Sack, Libel, Slander 
and Related Problems 158 (1980), I find it impossible to disagree 
with Judge Wald’s characterization:

“[T]he columnists’ statement that ‘Oilman has no status within 
the profession, but is a pure and simple activist’ is an asser-
tion of fact for which its authors can be made to answer, con-
sistent with the requirements of the [F]irst [A]mendment, in 
a suit for libel.” 242 U. S. App. D. C., at 363, 750 F. 2d, at 
1032.

I would grant the petition for certiorari in this case.

No. 84-1577. Forro  Prec ision , Inc . v . International  
Busi ness  Machines  Corp . C. A. 9th Cir. Certiorari denied. 
Justice  Blackmun  took no part in the consideration or decision 
of this petition. Reported below: 745 F. 2d 1283.

No. 84-6156. Cooper  v . United  States ; and
No. 84-6249. Wesl ey  v . Unite d  State s . C. A. 5th Cir. 

Certiorari denied. Reported below: 748 F. 2d 962.
Justice  White , with whom Justice  Brennan  and Just ice  

Marshall  join, dissenting.
Before 1982, 18 U. S. C. §1503 (1976 ed.) prohibited influencing 

or intimidating “any witness, in any court of the United States,” 
or any juror or court officer in the discharge of his or her duty. 
The section also contained a residual clause forbidding anyone to 
obstruct or attempt to obstruct the “due administration of jus-
tice.” In 1982, Congress amended § 1503 to remove all references 
to witnesses. At the same time, it enacted the Victim and Wit-
ness Protection Act, 18 U. S. C. § 1512, addressed specifically to 
protecting witnesses, informants, and crime victims from harass-
ment and intimidation. Congress did not, however, remove from 
§ 1503 the residual “obstruction of justice” clause.
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Petitioners in these cases were charged with violating both 
§ 1503 and § 1512 by attempting to influence a witness to testify 
falsely. They argued that such conduct could no longer support a 
conviction under § 1503, because § 1512 was now the only statute 
covering witness tampering. The Court of Appeals for the Fifth 
Circuit rejected this contention and affirmed petitioners’ convic-
tions under § 1503, reasoning that certain kinds of witness tamper-
ing could still be reached under the provision’s “obstruction of 
justice” clause. 748 F. 2d 962 (1984). The court observed that 
§ 1512 did not proscribe “urging and advising” a witness to testify 
falsely, which was the conduct that was charged to have violated 
§ 1503 in these cases. If urging a witness to commit perjury was 
not prohibited by § 1512, and if witnesses had been removed en-
tirely from the scope of § 1503, the conduct with which petitioners 
were charged would violate neither section. The Court of Ap-
peals saw no indication that in enacting § 1512 to broaden witness 
protection, Congress had intended to create such a gap.

In reaching this result, the Court of Appeals explicitly rejected 
the reasoning of United States v. Hernandez, 730 F. 2d 895 (CA2 
1984). In that case, the Second Circuit vacated a conviction 
under §1503 that was based on witness intimidation. Review-
ing the language and legislative history of §§ 1503 and 1512, 
the court held that Congress “affirmatively intended to remove 
witnesses entirely from the scope of §1503.” Id., at 898. The 
argument that the residual clause of that statute still covered 
witness harassment, the court stated, “def[ied] common sense.” 
Id., at 899.

The Courts of Appeals of two large Circuits have thus arrived 
at contrary interpretations of an important criminal statute. I 
would grant certiorari in these cases to resolve the conflict.

No. 84-6181. Cospi to  et  al . v . Heckler , Secretary  of  
Health  and  Human  Servi ces . C. A. 3d Cir. Motion of 
Arkansas Legal Services Support Center et al. for leave to file 
a brief as amici curiae granted. Certiorari denied. Reported 
below: 742 F. 2d 72.

No. 84-6395. Herre ra  v . Texas . Ct. Crim. App. Tex.;
No. 84-6399. Cervi  v . Kemp , Warden . Sup. Ct. Ga.;
No. 84-6505. Gaines  v . Illinoi s . Sup. Ct. Ill.; and
No. 84-6534. Stewart  v . Illinois . Sup. Ct. Ill. Certiorari 

denied. Reported below: No. 84-6395, 682 S. W. 2d 313; No. 84- 
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6505, 105 Ill. 2d 79, 473 N. E. 2d 868; No. 84-6534, 105 Ill. 2d 22, 
473 N. E. 2d 840.

Just ice  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

No. 84-6507. Calver t  v . Sharp . C. A. 4th Cir. Certiorari 
denied. Justi ce  Blackmun  would grant certiorari. Reported 
below: 748 F. 2d 861.

Rehearing Denied
No. 84-6250. Milton  v . Procun ier , Direct or , Texas  De -

partm ent  of  Correc tions , ante, p. 1030;
No. 84-6311. Mitch ell  v . Meese , Attorney  General , 

ante, p. 1021; and
No. 84-6340. Day  v . Amoco  Chemi cals  Corp ., ante, p. 1056. 

Petitions for rehearing denied.

No. 84-5564. Dano  v . Szombathy , 469 U. S. 1219. Petition 
for rehearing denied. Justice  Powell  took no part in the con-
sideration or decision of this petition.

June  3, 1985
Appeals Dismissed

No. 84-1609. Murph y et  al . v . Pennsylvania  Human  
Relations  Commission  et  al . Appeal from Sup. Ct. Pa. dis-
missed for want of substantial federal question. Reported below: 
506 Pa. 549, 486 A. 2d 388.

No. 84-1763. Walber , dba  Walber  Cons truc tion  Co . v . 
United  States  Departm ent  of  Hous ing  and  Urban  Devel -
opment . Appeal from C. A. 6th Cir. dismissed for want of juris-
diction. Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied.

No. 84-1764. Walber , dba  Walber  Constr uction  Co . v . 
United  State s . Appeal from C. A. Fed. Cir. dismissed for 
want of jurisdiction. Treating the papers whereon the appeal 
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was taken as a petition for writ of certiorari, certiorari denied. 
Reported below: 738 F. 2d 454.

No. 84-6529. Gaunce  v . Idaho . Appeal from Sup. Ct. Idaho 
dismissed for want of jurisdiction. Treating the papers whereon 
the appeal was taken as a petition for writ of certiorari, certiorari 
denied.
Miscellaneous Orders

No. D-484. In  re  Disbarm ent  of  Wollrab . Disbarment 
entered. [For earlier order herein, see 470 U. S. 1081.]

No. D-485. In  re  Disbarm ent  of  Logan . Disbarment en-
tered. [For earlier order herein, see 470 U. S. 1081.]

No. D-486. In  re  Disb arment  of  Delk . Leonard Adolph 
Delk, of Long Beach, Cal., having requested to resign as a mem-
ber of the Bar of this Court, it is ordered that his name be 
stricken from the roll of attorneys admitted to practice before the 
Bar of this Court. The rule to show cause, heretofore issued on 
March 25, 1985 [470 U. S. 1081], is hereby discharged.

No. D-494. In  re  Disb arment  of  Edwards . It is ordered 
that Robert Douglas Edwards, of Destin, Fla., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-495. In  re  Disb arment  of  Dicker . It is ordered 
that Leon Dicker, of New York, N. Y., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-496. In  re  Disbarm ent  of  Hyter . It is ordered that 
Charles Kilburn Hyter, of Hutchinson, Kan., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-497. In  re  Disbarm ent  of  Moore . It is ordered that 
Michael Maulsby Moore, of Everett, Wash., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.
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No. D-498. In  re  Disbarm ent  of  Slone . It is ordered that 
Harold G. Slone, of New York, N. Y., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. 84-6646. Turner  v . Sielaf f , Direct or , Virgi nia  De -
partm ent  of  Corre ction s . C. A. 4th Cir. [Certiorari 
granted, ante, p. 1098.] Motion for appointment of counsel 
granted, and it is ordered that J. Lloyd Snook III, Esquire, 
of Charlottesville, Va., be appointed to serve as counsel for peti-
tioner in this case.
Probable Jurisdiction Postponed

No. 84-1601. Aetna  Life  Insu ranc e  Co . v . Lavoie  et  al . 
Appeal from Sup. Ct. Ala. Further consideration of question of 
jurisdiction postponed to hearing of case on the merits. Reported 
below: 470 So. 2d 1060.
Certiorari Granted

No. 84-782. South  Carolina  et  al . v . Catawba  Indian  
Tribe , Inc . C. A. 4th Cir. Certiorari granted. Reported 
below: 740 F. 2d 305.

No. 84-1513. Califor nia  v . Ciraolo . Ct. App. Cal., 1st 
App. Dist. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari granted limited to Question 1 pre-
sented by the petition. Reported below: 161 Cal. App. 3d 1081, 
208 Cal. Rptr. 93.

No. 84-1602. Anderson  et  al . v . Liber ty  Lobby , Inc ., 
et  al . C. A. D. C. Cir. Certiorari granted limited to Question 
1 presented by the petition. Reported below: 241 U. S. App. 
D. C. 246, 746 F. 2d 1563.

No. 84-1636. Marshall , Superint endent , Southern  Ohio  
Corre cti onal  Facili ty  v . Mathews . C. A. 6th Cir. Motion 
of respondent for leave to proceed in forma pauperis and certio-
rari granted. Reported below: 754 F. 2d 158.

No. 84-6470. David son  v . Cannon  et  al . C. A< 3d Cir. 
Motion of petitioner for leave to proceed in forma pauperis and 
certiorari granted. Case set for oral argument in tandem with 
No. 84-5872, Daniels v. Williams [certiorari granted, 469 U. S. 
1207]. Reported below: 752 F. 2d 817.
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Certiorari Denied. (See also Nos. 84-1763, 84-1764, and 84-6529, 
supra.)

No. 84-627. City  Council  of  the  City  of  Chicago  v . Ket -
chum  et  AL. C. A. 7th Cir. Certiorari denied. Reported 
below: 740 F. 2d 1398.

No. 84-708. Ameri can  Horse  Shows  Ass n ., Inc . v . Eighth  
Judic ial  Dis trict  Court  of  Nevada  et  al . Sup. Ct. Nev. 
Certiorari denied. Reported below: 100 Nev. 408, 683 P. 2d 26.

No. 84-866. Reed  et  al ., Co -Executors  of  the  Esta te  of  
Hancher  v. United  State s . C. A. 7th Cir. Certiorari denied. 
Reported below: 743 F. 2d 481.

No. 84-1134. Goldmar , Ltd ., Inc ., et  al . v . Greele y  et  
al . C. A. Uth Cir. Certiorari denied. Reported below: 745 
F. 2d 71.

No. 84-1140. Melia  v . Unite d  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 741 F. 2d 70.

No. 84-1250. Mess er  v . Kansas . Sup. Ct. Kan. Certiorari 
denied. Reported below: 236 Kan. ix, 688 P. 2d 744.

No. 84-1285. Palmer  v . Palme r  et  al . App. Ct. Ill., 3d 
Dist. Certiorari denied. Reported below: 123 Ill. App. 3d 674, 
463 N. E. 2d 129.

No. 84-1320. Radford  v . Jago , Superi ntendent , London  
Correct ional  Insti tuti on , et  al . C. A. 6th Cir. Certiorari 
denied. Reported below: 751 F. 2d 386.

No. 84-1374. Cain  v . Virgini a . C. A. 4th Cir. Certiorari 
denied. Reported below: 746 F. 2d 1470.

No. 84-1397. Northwes t  Commerci al  Fishe rmen ’s Fed -
eral  Recovery  Ass n . v . Unit ed  State s . C. A. Fed. Cir. 
Certiorari denied.

No. 84-1415. Martelon  v . Temp le , Direct or  of  the  
National  Guard  Bureau , et  al . C. A. 10th Cir. Certiorari 
denied. Reported below: 747 F. 2d 1348.

No. 84-1436. Dugan  & Meyers  Const ruc tion  Co ., Inc ., 
et  al . v. Wort hingt on  Pump  Corp . (USA). C. A. 6th Cir. 
Certiorari denied. Reported below: 746 F. 2d 1166.
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No. 84-1442. Carste ns  et  al . v . Nuclea r  Regulat ory  
Commi ssi on  et  al . C. A. D. C. Cir. Certiorari denied. 
Reported below: 239 U. S. App. D. C. 393, 742 F. 2d 1546.

No. 84-1502. Sherif f  of  the  County  of  Newayg o , Michi -
gan , et  al . v. Deur . Sup. Ct. Mich. Certiorari denied. Re-
ported below: 420 Mich. 440, 362 N. W. 2d 698.

No. 84-1504. S. G. Frantz  Co ., Inc . v . Director , Divi sion  
of  Taxat ion  of  New  Jerse y . Super. Ct. N. J., App. Div. 
Certiorari denied.

No. 84-1568. Quake r  City  Gear  Works , Inc ,, et  al . v . 
Skil  Corp . C. A. Fed. Cir. Certiorari denied. Reported 
below: 747 F. 2d 1446.

No. 84-1589. Barney  v . Discipli nary  Board  of  the  Wash -
ington  State  Bar  Ass n . Sup. Ct. Wash. Certiorari denied.

No. 84-1597. Mann  v . Spiegel . Super. Ct. N. J., App. Div. 
Certiorari denied.

No. 84-1599. Bass  Aviation , Inc . v . Hernandez , as  Per -
sonal  Repres enta tiv e  of  the  Est ate  of  Hernandez , et  al . 
Dist. Ct. App. Fla., 4th Dist. Certiorari denied. Reported 
below: 453 So. 2d 447.

No. 84-1600. Hameed  et  al . v . Jones , Superi ntende nt , 
Great  Meado w  Correctional  Facilit y , et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 750 F. 2d 154.

No. 84-1612. Kizer , Director , Departm ent  of  Health  
Services , et  al . v . Jenes ki  et  al . Ct. App. Cal., 2d App. 
Dist. Certiorari denied. Reported below: 163 Cal. App. 3d 18, 
209 Cal. Rptr. 178.

No. 84-1614. Campbell  v . Illino is . App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 126 Ill. App. 3d 1028, 467 
N. E. 2d 1112.

No. 84-1615. Borough  of  Demare st  et  al . v . Towns hip  of  
Mahwah  et  al . Sup. Ct. N. J. Certiorari denied. Reported 
below: 98 N. J. 268, 486 A. 2d 818.

No. 84-1618. Kopczy nski  v . The  Jacqu elin e  et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 742 F. 2d 555.
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No. 84-1620. Bolar  Pharmaceutical  Co ., Inc . v . Ciba - 
Geigy  Corp . C. A. 3d Cir. Certiorari denied. Reported 
below: 747 F. 2d 844.

No. 84-1629. Intern atio nal  Assoc iation  of  Machin ists  & 
Aerosp ace  Worke rs  Pensi on  Plan  et  al . v . Shaw . C. A. 
9th Cir. Certiorari denied. Reported below: 750 F. 2d 1458.

No. 84-1631. Lucas  v . Daniel  Internati onal  Corp . Sup. 
Ct. Mo. Certiorari denied. Reported below: 682 S. W. 2d 820.

No. 84-1651. Florida  v . Manee . Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 457 So. 2d 530.

No. 84-1694. Sharylan d  Water  Supp ly  Corp . v . Block , 
Secret ary  of  Agricultu re , et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 755 F. 2d 397.

No. 84-1721. Raft er  v . Anglo -Irani an  Oil  Co ., Ltd ., 
et  al . C. A. 2d Cir. Certiorari denied. Reported below: 755 
F. 2d 914.

No. 84-1735. Waters  v . Pennsylvani a . Super. Ct. Pa. 
Certiorari denied. Reported below: 334 Pa. Super. 513, 483 A. 
2d 855.

No. 84-1742. Carbo ne  v . United  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 751 F. 2d 477.

No. 84-1753. Feul ing  v . Wood , dba  Aluminum  Acce s -
sori es , et  AL. C. A. Fed. Cir. Certiorari denied. Reported 
below: 758 F. 2d 666.

No. 84-1762. Cerasani  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 754 F. 2d 927.

No. 84-6171. Benit ez  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 741 F. 2d 1312.

No. 84-6387. Smith  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 749 F. 2d 1568.

No. 84-6530. Dusak to  v . Flori da . Sup. Ct. Fla. Certio-
rari denied. Reported below: 464 So. 2d 534.

No. 84-6532. Pichon  v . Texas . Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 683 S. W. 2d 422.
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No. 84-6538. Simp son -Wood  v . Nebr aska . Sup. Ct. Neb. 
Certiorari denied. Reported below: 218 Neb. 889, 360 N. W. 2d 
478.

No. 84-5642. Prince  v . Lockhart , Direct or , Arkansas  
Depa rtme nt  of  Corrections . C. A. 8th Cir. Certiorari 
denied. Reported below: 754 F. 2d 377.

No. 84-6543. Wilson  v . Wiley  et  al . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 760 F. 2d 263.

No. 84-6545. De Marco  v . A. Illum  Hanse n , Inc ., et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 749 F. 2d 146.

No. 84-6546. Will iam s v . Nix , Warden . C. A. 8th Cir. 
Certiorari denied. Reported below: 751 F. 2d 956.

No. 84-6547. Sayan  v . Wainwright , Secre tary , Florida  
Depart ment  of  Correc tions . C. A. 11th Cir. Certiorari 
denied. Reported below: 753 F. 2d 1086.

No. 84-6548. Clark  v . Bruce , Sheriff , et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 742 F. 2d 1447.

No. 84-6550. Baylie s  et  al . v . Prince  George ’s  County , 
Maryland . Cir. Ct. Prince George’s County, Md. Certiorari 
denied.

No. 84-6552. Austi n  v . Brown , Warden . Ct. Crim. App. 
Okla. Certiorari denied.

No. 84-6554. Gambrell  et  al . v . Martin  et  al . C. A. 3d 
Cir. Certiorari denied. Reported below: 760 F. 2d 257.

No. 84-6555. Shabazz  v . Oklahoma . Ct. Crim. App. Okla. 
Certiorari denied.

No. 84-6556. Graves  v . Garraghty , Warden , et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 755 F. 2d 
927.

No. 84-6557. Howell  v . Cole , Judge , Circui t  Court  for  
Cecil  County . C. A. 4th Cir. Certiorari denied. Reported 
below: 755 F. 2d 928.

No. 84-6559. Strahan  v . Blackburn , Warden , et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 750 F. 2d 
438.



ORDERS 1139

471 U. S. June 3, 1985

No. 84-6564. Sarron  v . Frumkes . C. A. 7th Cir. Certio-
rari denied. Reported below: 753 F. 2d 1076.

No. 84-6569. Johnson  v. Unit ed  Automobi le  Worke rs  
et  al . C. A. 6th Cir. Certiorari denied. Reported below: 754 
F. 2d 375.

No. 84-6581. Keen  v . Texas . Ct. Crim. App. Tex. Certio-
rari denied.

No. 84-6586. Colin o  Escobar  v . United  State s . C. A. 2d 
Cir. Certiorari denied. Reported below: 751 F. 2d 370.

No. 84-6599. Cohodas  v . Air  Products  & Chemi cals , Inc . 
C. A. 3d Cir. Certiorari denied. Reported below: 755 F. 2d 917.

No. 84-6645. Mc Daniel  v . Texas . Ct. App. Tex., 1st Sup. 
Jud. Dist. Certiorari denied.

No. 84-6648. Chen  v . Unite d  State s ; and
No. 84-6650. Chen  v . Unite d  States . C. A. 9th Cir. Cer-

tiorari denied. Reported below: 754 F. 2d 817.
No. 84-6652. Le Amous  v . Unite d  State s . C. A. 8th Cir. 

Certiorari denied. Reported below: 754 F. 2d 795.
No. 84-6654. Humph rey  v . Unit ed  State s . C. A. 5th Cir. 

Certiorari denied. Reported below: 753 F. 2d 1073.
No. 84-6656. Linds ley  v . United  States . C. A. 3d Cir. 

Certiorari denied. Reported below: 755 F. 2d 924.
No. 84-6657. Fahnbulleh  v . Unite d  State s . C. A. Sth 

Cir. Certiorari denied. Reported below: 748 F. 2d 473.
No. 84-6664. Flowers  v . Unite d  State s . C. A. 6th Cir. 

Certiorari denied. Reported below: 758 F. 2d 654.
No. 84-6670. Norman  v . Orego n . Ct. App. Ore. Certiorari 

denied. Reported below: 71 Ore. App. 389, 692 P. 2d 665.
No. 84-6680. Baker  v . Unite d  State s . C. A. 6th Cir. 

Certiorari denied. Reported below: 754 F. 2d 376.
No. 84-6684. Salman  v. Unite d  State s . C. A. 9th Cir. 

Certiorari denied. Reported below: 753 F. 2d 1083.
No. 84-6690. Pizarro  v . Unite d  State s . C. A. 7th Cir. 

Certiorari denied. Reported below: 756 F. 2d 579.
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No. 84-6692. Seals  v . Unit ed  States  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 749 F. 2d 32.

No. 84-634. Chevr on  U. S. A., Inc ., et  al . v . Shef fie ld , 
Governo r  of  Alas ka , et  al . C. A. 9th Cir. Certiorari de-
nied. Reported below: 726 F. 2d 483.

Opinion of Justice  Stev ens  respecting the denial of the peti-
tion for writ of certiorari.

Reasonable Justices can certainly differ on whether certiorari 
should be granted in this case. Just ice  White , in dissent, has 
explained why he favors a grant of the petition for writ of cer-
tiorari. There is, of course, no reason why that dissent should 
identify the reasons supporting a denial of the petition. Matters 
such as the fact that apparently only one 26-year-old vessel may be 
affected by the Ninth Circuit’s ruling,1 that apparently no other 
State has enacted a deballasting prohibition similar to Alaska’s, and 
that the Coast Guard retains the power to modify its regulations 
relating to deballasting lend support to the Court’s discretionary 
determination that review in this Court is not necessary even if the 
Court of Appeals’ decision is arguably incorrect. I add these few 
words only because of my concern that unanswered dissents from 
denial of certiorari sometimes lead the uninformed reader to con-
clude that the Court is not managing its discretionary docket in a 
responsible manner. See Singleton v. Commissioner, 439 U. S. 
940, 942, 945 (1978) (opinion of Stevens , J., respecting the denial 
of the petition for writ of certiorari).1 2

Just ice  White , dissenting.
In this case, the United States Court of Appeals for the Ninth 

Circuit held that the State of Alaska’s Tanker Act, former Alaska 
Stat. Ann. § 46.03.750(e) (Supp. 1977), amended in 1980 and cur-

1 Moreover, this vessel is able to comply with the Alaska statute at some 
ports because of the presence of onshore reception facilities, thus further 
highlighting the minimal effect of the Court of Appeals’ ruling.

2 As I noted in Singleton:
“Since the Court provides no explanation of the reasons for denying certiorari, 
the dissenter’s arguments in favor of a grant are not answered and therefore 
typically appear to be more persuasive than most other opinions. Moreover, 
since they often omit any reference to valid reasons for denying certiorari, 
they tend to imply that the Court has been unfaithful to its responsibilities 
or has implicitly reached a decision on the merits when, in fact, there is no 
basis for such an inference.” 439 U. S., at 945.
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rently Alaska Stat. Ann. §§ 46.03.750(a), (b) (1982), which re-
stricts deballasting by oil tankers in Alaskan waters, was not 
pre-empted by regulations promulgated by the Coast Guard under 
Title II of the Ports and Waterways Safety Act of 1972 (PWSA).1 
Chevron U. S. A., Inc. v. Hammond, 726 F. 2d 483 (1984). I be-
lieve that in so holding, the court arguably “decided a federal 
question in a way in conflict with applicable decisions of this 
Court.” This Court’s Rule 17.1(c). Accordingly, I would grant 
certiorari to review the judgment of the Court of Appeals.

In Ray v. Atlantic Richfield Co., 435 U. S. 151 (1978), we held 
that federal regulations governing oil tanker design and con-
struction promulgated under Title II of the PWSA pre-empt more 
stringent state regulations covering the same subject matter. 
Our holding was based in large part on our conclusion that Title II 
was intended to authorize comprehensive standards “[t]o imple-
ment the twin goals of providing for vessel safety and protecting 
the marine environment.” Id., at 161. Under the statute, we 
observed, “the Secretary [of Transportation] must issue all design 
and construction regulations that he deems necessary for these 
ends, after considering the specified statutory standards.” Id., at 
165. When a State has imposed a more stringent standard than 
the Secretary but the state and federal standards “ai[m] at pre-
cisely the same ends,” we concluded, “[t]he Supremacy Clause 
dictates that the federal judgment . . . prevail over the contrary 
state judgment.” Ibid.

As the court below pointed out, Ray dealt with federal standards 
for tanker design and construction, whereas this case involves 
standards governing tanker operations—specifically, standards 
governing the discharge of seawater loaded into cargo compart-
ments and used as ballast.1 2 The need for national uniformity in 
the area of standards for tanker operations, the court concluded, 
is not so great as the need for uniformity in standards governing 

186 Stat. 424. Title II of the PWSA, as amended by the Port and Tanker 
Safety Act of 1978, Pub. L. 95-474, 92 Stat 1471, was, until 1983, codified at 
46 U. S. C. § 391a. In 1983, the PWSA/PTSA was recodified at 46 U. S. C. 
§§3701-3718 (1982 ed., Supp. I).

2 The federal standard prohibits discharge of such water within 50 miles 
of shore unless the water meets certain standards of cleanliness. 33 CFR 
§§ 157.03(a)(1), 157.29, 157.37(a)(1) (1982). The state standards forbid any 
discharge of water from a tanker’s cargo tanks within Alaskan territorial 
waters, regardless of the cleanliness of the water.
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tanker operation and design; for while a tanker can under some 
circumstances alter its operating practices to conform to the re-
quirements of the State whose territorial waters it is traversing, 
it cannot alter its construction or design. Accordingly, the ab-
sence of uniform design and construction requirements may be a 
far more serious impediment to the tanker industry than a lack of 
uniformity with respect to operations.

Although this distinction is not insubstantial,3 the similarities 
between this case and Ray strike me as greater than the lower 
court was willing to recognize. Like Ray, this case involves 
federal regulations promulgated under Title II of the PWSA. As 
in Ray, the Secretary was obliged by the Act to issue “all . . . 
regulations that he deems necessary” to meet the goal of pro-
tecting the marine environment. Id., at 165; see 46 U. S. C. 
§§391a(l)(D), 391a(6)(A). And, as in Ray, the state statute at 
issue in this case aims at precisely the same goal as the federal 
regulation, and thus amounts to a rejection by the State of the 
federal judgment as to the level of protection necessary to achieve 
the common goal. Under these circumstances, I would have 
thought that there would be a strong presumption that our ruling 
in Ray was applicable here as well.

In rejecting the applicability oi Ray, the Court of Appeals relied 
not only on its perception of a diminished need for uniformity in 
the area of standards governing tanker operations, but also on 
its belief that the Clean Water Act, 33 U. S. C. §1251 et seq., 
reflects congressional recognition of concurrent state and federal 
authority to protect the environment within the territorial waters 
of the States. The court placed primary emphasis on those provi-
sions of the Act that establish the National Pollutant Discharge 
Elimination System (NPDES), 33 U. S. C. §1342, under which 
minimum federal standards regulating the discharge of pollutants 
may be supplanted by more stringent state standards. These 

3 The distinction should probably not be overstated, however. Design 
specifications and operating procedures are in many respects inextricably 
linked, and this linkage is striking where ballasting—the subject of the regula-
tions at issue in this case—is concerned. The design of a tanker may require 
it to use seawater as ballast in order to operate safely. Such a tanker may 
be unable to take on oil at a particular port if it may not deballast in waters 
adjacent to that port. Restrictions on deballasting thus may exclude certain 
tankers from certain ports fully as effectively as regulations prohibiting all 
tankers with particular design features.
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provisions of the Clean Water Act, however, are of extremely 
limited relevance to the questions posed by this case, as federal 
regulations specifically exempt from the NPDES program dis-
charges from vessels incident to their normal operation. 40 CFR 
§ 122.3(a) (1984). The Clean Water Act thus sheds little or no 
light on the question whether protection of the marine environ-
ment against the threats posed specifically by oil tanker traffic is, 
under Title II of the PWSA, a matter in which federal regulation 
has displaced state control.

The apparent inconsistency of the decision below with our own 
decision in Ray, coupled with the lower court’s reliance on statu-
tory materials of questionable relevance to the case before it, 
leads me to conclude that this is a case in which we should exer-
cise our discretionary jurisdiction. I therefore dissent from the 
denial of certiorari.

No. 84-1307. Odend ’hal  et  al . v . Commi ssi oner  of  Inter -
nal  Revenu e . C. A. 4th Cir. Motion to substitute Harry R. 
Smith, Jr., as Personal Representative of Estate of Ivan V. 
Magal, deceased, as a party petitioner granted. Certiorari 
denied. Reported below: 748 F. 2d 908.

No. 84-1495. Kemp , Warde n  v . Davis . C. A. 11th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 752 F. 2d 1515.

No. 84-6449. Rose  v . Flori da . Sup. Ct. Fla.; and
No. 84-6639. Nash , aka  Hende rson  v . kRxumk. Sup. Ct. 

Ariz. Certiorari denied. Reported below: No. 84-6449, 461 So. 
2d 84; No. 84-6639, 143 Ariz. 392, 694 P. 2d 222.

Justice  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

No. 84-6601. Davis  v . Kemp , Warden . C. A. 11th Cir. 
Certiorari denied. Reported below: 752 F. 2d 1515.

Justi ce  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
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and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentence in this case.

Justi ce  White , dissenting.
In Sandstrom v. Montana, 442 U. S. 510 (1979), we held that 

where intent is an element of the crime charged, a jury instruc-
tion that “the law presumes that a person intends the ordinary 
consequences of his voluntary acts” violates the Fourteenth 
Amendment’s requirement that the State prove every element of 
a criminal offense beyond a reasonable doubt. In Connecticut v. 
Johnson, 460 U. S. 73 (1983), we granted certiorari to resolve 
the question whether the giving of such a burden-shifting instruc-
tion may ever be deemed harmless error. Johnson, however, left 
that question unanswered: a plurality took the position that Sand-
strom error was virtually never harmless, while four Justices 
would have found such errors harmless if a reviewing court could 
say beyond a reasonable doubt that the jury would have found it 
unnecessary to rely on the presumption. 460 U. S., at 97, n. 5? 
On two subsequent occasions, we have granted certiorari in cases 
raising the harmless-error question, but on both occasions we have 
not resolved it. Engle v. Koehler, 707 F. 2d 241 (CA6 1983), 
aff’d by an equally divided Court, 466 U. S. 1 (1984); Francis n . 
Franklin, ante, p. 307.

In the present case, the Court of Appeals for the Eleventh Cir-
cuit, sitting en banc, correctly held that the jury instructions 
given at petitioner’s trial for first-degree murder unconstitution-
ally shifted the burden of proof on the issues of malice and intent. 
752 F. 2d 1515 (1985). See Francis v. Franklin, supra.* 2 Noting 
that this Court in Johnson had failed to adopt a rule that Sand-
strom error was per se reversible, the majority held that the error 

’Just ic e  Stev en s  concurred in the disposition allowing the decision of the 
Connecticut Supreme Court to stand, but found that no federal question was 
presented.

2 The judge instructed the jury that “[a] person of sound mind and discretion 
is presumed to intend the natural and probable consequences of his act, but 
the presumption may be rebutted.” The jury was further instructed that 
“while it is true that the law presumes malice when a homicide has been 
shown, yet that presumption of malice may be rebutted by the defendant.” 
752 F. 2d, at 1524, 1526, n. 1. In Francis, we held that a virtually identical 
instruction on intent violated the Due Process Clause under Sandstrom.
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here was harmless because intent was not a contested issue at 
trial. Petitioner’s main defense had been that he had nothing to 
do with the murder, not that he lacked intent, and.the evidence 
was “overwhelming” that whoever had committed the murder had 
done so with intent and malice. 752 F. 2d, at 1521. Five judges 
dissented on this point, arguing that the error was not harmless 
because, “[e]xcept where it includes a direct admission of intent, 
no defense, in and of itself, can take the element of intent out 
of ‘issue.’” Id., at 1528.3 The dissenters also observed that 
the plurality opinion in Johnson “cast serious doubt on whether 
the doctrine of harmless error can be applied to the shifting of a 
presumption which is so integral to the concept of a fair trial.” 
752 F. 2d, at 1527.

This is the fourth time that the Court has been presented with 
the opportunity to decide whether Sandstrom error may be harm-
less under any circumstances. Because resolution of this impor-
tant and frequently recurring question is long overdue, I would 
grant certiorari in this case.4

Rehearing Denied
No. 84-1299. Arango  v . Florida , ante, p. 1010;
No. 84-1329. Crea  v . New  York , ante, p. 1011;
No. 84-5339. Wingo  v. Louis iana , ante, p. 1030;
No. 84-6018. Harris on  v . Meachum , Director , Oklahom a  

Depart ment  of  Corrections , et  al ., ante, p. 1055;
No. 84-6262. Bragg  v . Cave , Judge , ante, p. 1020;
No. 84-6320. Day  v . Cartwrigh t  et  al ., ante, p. 1056;
No. 84-6373. Hernandez  v . Duncan  et  al ., ante, p. 1068; 

and
No. 84-6431. Prime s  v . United  State s , ante, p. 1068. Peti-

tions for rehearing denied.

3 The plurality opinion in Johnson suggested that Sandstrom error might be 
harmless if the defendant had “conceded the issue of intent,” and noted that 
in presenting a defense such as alibi, a defendant might admit that the act 
alleged by the prosecution was intentional. 460 U. S., at 87. Although the 
petitioner in this case presented an alibi defense, the majority below noted 
that “there was no explicit concession of intent and malice.” 752 F. 2d, 
at 1521.

4 The respondent filed a separate petition for certiorari raising different and 
“uncertworthy” objections to the opinion below. Kemp v. Davis, No. 84-1495, 
cert, denied, ante, p. 1143.
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No. 84-5801. 
Correctional

Austi n  v . Young , Supe rinten dent , Waupu n  
Insti tuti on , Waupun , Wisco nsin , 470 U. S.

1055. Motion for leave to file petition for rehearing denied. Jus -
tice  Powell  took no part in the consideration or decision of this 
motion.

No. 84-6152. Frie dman  v . Heckl er , Secretary  of  
Health  and  Human  Servic es , et  al ., 470 U. S. 1057. Peti-
tion for rehearing denied. Justi ce  Powel l  took no part in the 
consideration or decision of this petition.



AMENDMENTS TO 
BANKRUPTCY RULES

The following amendments to the Bankruptcy Rules were prescribed by 
the Supreme Court of the United States on April 29, 1985, pursuant to 
28 U. S. C. § 2075, and were reported to Congress by The  Chi ef  Jus ti ce  
on the same date. For the letter of transmittal, see post, p. 1148. The 
Judicial Conference Report referred to in that letter is not reproduced 
herein.

Note that under 28 U. S. C. § 2075, such amendments do not take effect 
until so reported to Congress and until the expiration of 90 days thereafter. 
Moreover, Congress may defer the effective date to a later date or until 
approved by Act of Congress, or may modify such amendments.

For earlier publication of Bankruptcy Rules, see, e. g., 461 U. S. 973.
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LETTER OF TRANSMITTAL

Supr eme  Cou rt  of  the  United  States  
WASHINGTON, D. C.

Apri l  29, 1985

To the Senate and House of Representatives of the United 
States of America in Congress Assembled:

By direction of the Supreme Court of the United States, I 
have the honor to submit to the Congress amendments to the 
Federal Rules of Bankruptcy prescribed by the Court pursu-
ant to Section 2075 of Title 28, United States Code.

Accompanying these amendments is an excerpt from the 
Report of the Judicial Conference of the United States con-
taining the Advisory Committee Notes which were submit-
ted to the Court for its consideration pursuant to Section 331 
of Title 28, United States Code.

Respectfully,

(Signed) Warr en  E. Burg er
Chief Justice of the United States
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SUPREME COURT OF THE UNITED STATES
MONDAY, APRIL 29, 1985

Order ed :
1. That the rules of procedure heretofore prescribed by 

the Court to govern proceedings in bankruptcy cases be, and 
they hereby are, amended by including therein the amend-
ments to Rules 5002 and 5004 hereinafter set forth:

[See infra, p. 1151.]
2. That the aforementioned amendments to the Bank-

ruptcy Rules shall take effect on August 1, 1985, and shall 
govern all proceedings in bankruptcy cases thereafter com-
menced and, insofar as just and practicable, proceedings in 
bankruptcy cases then pending.

3. That The  Chief  Justi ce  be, and he hereby is, author-
ized to transmit these amendments to the Bankruptcy Rules 
to the Congress in accordance with the provisions of Section 
2075 of Title 28, United States Code.
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AMENDMENTS TO 
BANKRUPTCY RULES 5002 AND 5004

Rule 5002. Restrictions on appointments.
(a) Appointment of relatives prohibited.—No individual 

may be appointed as a trustee or examiner or be employed as 
an attorney, accountant, appraiser, auctioneer, or other pro-
fessional person pursuant to § 327 or § 1103 of the Code if the 
individual is a relative of the bankruptcy judge making the 
appointment or approving the employment. Whenever under 
this subdivision an individual is ineligible for appointment or 
employment, the individual’s firm, partnership, corporation, 
or any other form of business association or relationship, and 
all members, associates and professional employees thereof 
are also ineligible for appointment or employment.

(b) Judicial determination that appointment or employ-
ment is improper.—A bankruptcy judge may not appoint a 
person as a trustee or examiner or approve the employment 
of a person as an attorney, accountant, appraiser, auctioneer, 
or other professional person pursuant to § 327 or § 1103 of the 
Code if that person is or has been so connected with such 
judge as to render the appointment or employment improper.
Rule 5004. Disqualification.

(a) Disqualification of judge.—A bankruptcy judge shall 
be governed by 28 U. S. C. § 455, and when disqualified from 
acting thereunder, shall disqualify himself from presiding 
over the adversary proceeding or contested matter in which 
the disqualifying circumstance arises or, if appropriate, shall 
disqualify himself from presiding over the case.

(b) Disqualification of judge from allowing compensa-
tion.—A judge shall disqualify himself from allowing com-
pensation to a person who is a relative or with whom he is so 
connected as to render it improper for him to authorize such 
compensation.

1151





AMENDMENTS TO
FEDERAL RULES OF CIVIL PROCEDURE

The following amendments to the Federal Rules of Civil Procedure were 
prescribed by the Supreme Court of the United States on April 29, 1985, 
pursuant to 28 U. S. C. §2072, and were reported to Congress by The  
Chi ef  Justi ce  on the same date. For the letter of transmittal, see post, 
p. 1154. The Judicial Conference Report referred to in that letter is not 
reproduced herein.

Note that under 28 U. S. C. § 2072, such amendments do not take effect 
until so reported to Congress and until the expiration of 90 days thereafter. 
Moreover, Congress may defer the effective date to a later date or until 
approved by Act of Congress, or may modify such amendments.

For earlier publication of the Federal Rules of Civil Procedure and 
amendments thereto, see 308 U. S. 645, 308 U. S. 642, 329 U. S. 839, 335 
U. S. 919, 341 U. S. 959, 368 U. S. 1009, 374 U. S. 861, 383 U. S. 1029, 389 
U. S. 1121, 398 U. S. 977, 401 U. S. 1017, 419 U. S. 1133, 446 U. S. 995, 
456 U. S. 1013, and 461 U. S. 1095.
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LETTER OF TRANSMITTAL

Supr eme  Cou rt  of  the  United  States  
WASHINGTON, D. C.

Apri l  29, 1985

To the Senate and House of Representatives of the United 
States of America in Congress Assembled:

By direction of the Supreme Court of the United States, 
I have the honor to submit to the Congress amendments to 
the Federal Rules of Civil Procedure prescribed by the 
Court pursuant to Section 2072 of Title 28, United States 
Code.

Accompanying these amendments is an excerpt from the 
Report of the Judicial Conference of the United States 
containing the Advisory Committee Notes which were sub-
mitted to the Court for its consideration pursuant to Section 
331 of Title 28, United States Code.

Respectfully,

(Signed) Warr en  E. Burger
Chief Justice of the United States
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SUPREME COURT OF THE UNITED STATES
MONDAY, APRIL 29, 1985

Order ed :
1. That the Federal Rules of Civil Procedure for the 

United States District Courts be, and they hereby are, 
amended by including therein a new Rule E(4)(f) to the Sup-
plemental Rules for Certain Admiralty and Maritime Claims; 
amendments to Rules 6(a), 45(d)(2), 52(a), 71A(h) and 83; 
amendments to Supplemental Admiralty Rules B(l) and C(3); 
and amendments to Official Form 18-A, as hereinafter set 
forth:

[See infra, pp. 1157-1165.]
2. That the foregoing additions to and changes in the Fed-

eral Rules of Civil Procedure, the Supplemental Rules for 
Certain Admiralty and Maritime Claims, and the Official 
Form shall take effect on August 1, 1985, and shall govern 
all proceedings in civil actions thereafter commenced and, 
insofar as just and practicable, all proceedings in civil actions 
then pending.

3. That The  Chief  Justi ce  be, and he hereby is, author-
ized to transmit to the Congress the foregoing addition to and 
changes in the Federal Rules of Civil Procedure in accord-
ance with the provisions of Section 2072 of Title 28, United 
States Code.
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AMENDMENTS TO THE FEDERAL RULES 
OF CIVIL PROCEDURE

Rule 6. Time.
(a) Computation.—In computing any period of time pre-

scribed or allowed by these rules, by the local rules of any 
district court, by order of court, or by any applicable statute, 
the day of the act, event, or default from which the desig-
nated period of time begins to run shall not be included. The 
last day of the period so computed shall be included, unless it 
is a Saturday, a Sunday, or a legal holiday, or, when the act 
to be done is the filing of a paper in court, a day on which 
weather or other conditions have made the office of the clerk 
of the district court inaccessible, in which event the period 
runs until the end of the next day which is not one of the 
aforementioned days. When the period of time prescribed 
or allowed is less than 11 days, intermediate Saturdays, Sun-
days, and legal holidays shall be excluded in the computation. 
As used in this rule and in Rule 77(c), “legal holiday” includes 
New Year’s Day, Birthday of Martin Luther King, Jr., 
Washington’s Birthday, Memorial Day, Independence Day, 
Labor Day, Columbus Day, Veterans Day, Thanksgiving 
Day, Christmas Day, and any other day appointed as a holi-
day by the President or the Congress of the United States, or 
by the state in which the district court is held.

Rule 45. Subpoena.

(d) Subpoenafor taking depositions; place of examination.

(2) A person to whom a subpoena for the taking of a depos-
ition is directed may be required to attend at any place within 
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100 miles from the place where that person resides, is em-
ployed or transacts business in person, or is served, or at 
such other convenient place as is fixed by an order of court.

Rule 52. Findings by the court.
(a) Effect.—In all actions tried upon the facts without a 

jury or with an advisory jury, the court shall find the facts 
specially and state separately its conclusions of law thereon, 
and judgment shall be entered pursuant to Rule 58; and in 
granting or refusing interlocutory injunctions the court shall 
similarly set forth the findings of fact and conclusions of law 
which constitute the grounds of its action. Requests for 
findings are not necessary for purposes of review. Findings 
of fact, whether based on oral or documentary evidence, shall 
not be set aside unless clearly erroneous, and due regard 
shall be given to the opportunity of the trial court to judge of 
the credibility of the witnesses. The findings of a master, to 
the extent that the court adopts them, shall be considered as 
the findings of the court. It will be sufficient if the findings 
of fact and conclusions of law are stated orally and recorded 
in open court following the close of the evidence or appear in 
an opinion or memorandum of decision filed by the court. 
Findings of fact and conclusions of law are unnecessary on de-
cisions of motions under Rules 12 or 56 or any other motion 
except as provided in Rule 41(b).

Rule 71 A. Condemnation of property.

(h) Trial.—If the action involves the exercise of the power 
of eminent domain under the law of the United States, any 
tribunal specially constituted by an Act of Congress govern-
ing the case for the trial of the issue of just compensation 
shall be the tribunal for the determination of that issue; but if 
there is no such specially constituted tribunal any party may 
have a trial by jury of the issue of just compensation by filing 
a demand therefor within the time allowed for answer or 
within such further time as the court may fix, unless the 
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court in its discretion orders that, because of the character, 
location, or quantity of the property to be condemned, or for 
other reasons in the interest of justice, the issue of compensa-
tion shall be determined by a commission of three persons 
appointed by it.

In the event that a commission is appointed the court may 
direct that not more than two additional persons serve as 
alternate commissioners to hear the case and replace commis-
sioners who, prior to the time when a decision is filed, are 
found by the court to be unable or disqualified to perform 
their duties. An alternate who does not replace a regular 
commissioner shall be discharged after the commission ren-
ders its final decision. Before appointing the members of 
the commission and alternates the court shall advise the par-
ties of the identity and qualifications of each prospective 
commissioner and alternate and may permit the parties to 
examine each such designee. The parties shall not be per-
mitted or required by the court to suggest nominees. Each 
party shall have the right to object for valid cause to the 
appointment of any person as a commissioner or alternate. 
If a commission is appointed it shall have the powers of a 
master provided in subdivision (c) of Rule 53 and proceedings 
before it shall be governed by the provisions of paragraphs 
(1) and (2) of subdivision (d) of Rule 53. Its action and report 
shall be determined by a majority and its findings and report 
shall have the effect, and be dealt with by the court in accord-
ance with the practice, prescribed in paragraph (2) of subdi-
vision (e) of Rule 53. Trial of all issues shall otherwise be 
by the court.

Rule 83. Rules by district courts.
Each district court by action of a majority of the judges 

thereof may from time to time, after giving appropriate pub-
lic notice and an opportunity to comment, make and amend 
rules governing its practice not inconsistent with these rules. 
A local rule so adopted shall take effect upon the date speci-
fied by the district court and shall remain in effect unless 
amended by the district court or abrogated by the judicial 
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council of the circuit in which the district is located. Copies 
of rules and amendments so made by any district court shall 
upon their promulgation be furnished to the judicial council 
and the Administrative Office of the United States Courts 
and be made available to the public. In all cases not pro-
vided for by rule, the district judge and magistrates may 
regulate their practice in any manner not inconsistent with 
these rules or those of the district in which they act.



AMENDMENTS TO THE SUPPLEMENTAL RULES 
FOR CERTAIN ADMIRALTY AND MARITIME CLAIMS

Rule B. Attachment and garnishment: special provisions.
(1) When available; complaint, affidavit, judicial authori-

zation, and process.—With respect to any admiralty or mari-
time claim in personam a verified complaint may contain a 
prayer for process to attach the defendant’s goods and chat-
tels, or credits and effects in the hands of garnishees to be 
named in the process to the amount sued for, if the defendant 
shall not be found within the district. Such a complaint shall 
be accompanied by an affidavit signed by the plaintiff or his 
attorney that, to the affiant’s knowledge, or to the best of his 
information and belief, the defendant cannot be found within 
the district. The verified complaint and affidavit shall be 
reviewed by the court and, if the conditions set forth in this 
rule appear to exist, an order so stating and authorizing 
process of attachment and garnishment shall issue. Supple-
mental process enforcing the court’s order may be issued by 
the clerk upon application without further order of the court. 
If the plaintiff or his attorney certifies that exigent circum-
stances make review by the court impracticable, the clerk 
shall issue a summons and process of attachment and gar-
nishment and the plaintiff shall have the burden on a post-
attachment hearing under Rule E(4)(f) to show that exigent 
circumstances existed. In addition, or in the alternative, the 
plaintiff may, pursuant to Rule 4(e), invoke the remedies pro-
vided by state law for attachment and garnishment or similar 
seizure of the defendant’s property. Except for Rule E(8) 
these Supplemental Rules do not apply to state remedies so 
invoked.
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Rule C. Actions in rem: special provisions.

(3) Judicial authorization and process.—Except in ac-
tions by the United States for forfeitures for federal statu-
tory violations, the verified complaint and any supporting 
papers shall be reviewed by the court and, if the conditions 
for an action in rem appear to exist, an order so stating and 
authorizing a warrant for the arrest of the vessel or other 
property that is the subject of the action shall issue and 
be delivered to the clerk who shall prepare the warrant and 
deliver it to the marshal for service. If the property that 
is the subject of the action consists in whole or in part of 
freight, or the proceeds of property sold, or other intangible 
property, the clerk shall issue a summons directing any 
person having control of the funds to show cause why they 
should not be paid into court to abide the judgment. Supple-
mental process enforcing the court’s order may be issued by 
the clerk upon application without further order of the court. 
If the plaintiff or his attorney certifies that exigent circum-
stances make review by the court impracticable, the clerk 
shall issue a summons and warrant for the arrest and the 
plaintiff shall have the burden on a post-arrest hearing under 
Rule E(4)(f) to show that exigent circumstances existed. In 
actions by the United States for forfeitures for federal statu-
tory violations, the clerk, upon filing of the complaint, shall 
forthwith issue a summons and warrant for the arrest of 
the vessel or other property without requiring a certification 
of exigent circumstances.

Rule E. Actions in rem and quasi in rem: general 
provisions.

(4) Execution of process; marshal’s return; custody of 
property; procedures for release.

(f) Procedure for release from arrest or attachment.— 
Whenever property is arrested or attached, any person 
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claiming an interest in it shall be entitled to a prompt hearing 
at which the plaintiff shall be required to show why the arrest 
or attachment should not be vacated or other relief granted 
consistent with these rules. This subdivision shall have no 
application to suits for seamen’s wages when process is is-
sued upon a certification of sufficient cause filed pursuant to 
Title 46, U. S. C. §§603 and 604 or to actions by the United 
States for forfeitures for violation of any statute of the 
United States.
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APPENDIX OF FORMS
For m 18-A

Not ic e  an d  Ackn owl ed gme nt  for  Ser vi ce  by  Mai l

UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF_____________________________

------------ - -------------------------------- x

Plaintiff, :
: Notice and Acknowledgment

vs. : of Receipt of Summons
No : and Complaint

Defendant. :

_____________________________   x

Not ic e

To: (insert the name and address of the person to be served.)
The enclosed summons and complaint are served pursuant to Rule 

4(c)(2)(C)(ii) of the Federal Rules of Civil Procedure.
You must complete the acknowledgment part of this form and return one 

copy of the completed form to the sender within 20 days.
You must sign and date the acknowledgment. If you are served on 

behalf of a corporation, unincorporated association (including a part-
nership), or other entity, you must indicate under your signature your 
relationship to that entity. If you are served on behalf of another person 
and you are authorized to receive process, you must indicate under your 
signature your authority.

If you do not complete and return the form to the sender within 20 days, 
you (or the party on whose behalf you are being served) may be required to 
pay any expenses incurred in serving a summons and complaint in any 
other manner permitted by law.

If you do complete and return this form, you (or the party on whose 
behalf you are being served) must answer the complaint within 20 days. If 
you fail to do so, judgment by default will be taken against you for the 
relief demanded in the complaint.

I declare, under penalty of perjury, that this Notice and Acknowledg-
ment of Receipt of Summons and Complaint will have been mailed on 
(insert date).

Signature

Date of Signature
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Ack no wle dg men t  of  Rece ipt  of  
Summo ns  and  Com pla in t

I declare, under penalty of perjury, that I received a copy of the 
summons and of the complaint in the above-captioned matter at (insert 
address).

Signature

Relationship to Entity/
Authority to Receive
Service of Process

Date of Signature





AMENDMENTS TO
FEDERAL RULES OF CRIMINAL PROCEDURE

The following amendments to the Federal Rules of Criminal Procedure 
were prescribed by the Supreme Court of the United States on April 29, 
1985, pursuant to 18 U. S. C. §§ 3771 and 3772, and were reported to Con-
gress by The  Chi ef  Jus ti ce  on the same date. For the letter of trans-
mittal, see post, p. 1168. The Judicial Conference Report referred to in 
that letter is not reproduced herein.

Note that under 18 U. S. C. § 3771, such amendments do not take effect 
until so reported to Congress and until the expiration of 90 days thereafter. 
Moreover, Congress may defer the effective date to a later date or until 
approved by Act of Congress, or may modify such amendments.

For earlier publication of the Federal Rules of Criminal Procedure and 
the amendments thereto, see 327 U. S. 821, 335 U. S. 917, 949, 346 U. S. 
941, 350 U. S. 1017, 383 U. S. 1087, 389 U. S. 1125, 401 U. S. 1025, 406 
U. S. 979, 415 U. S. 1056, 416 U. S. 1001, 419 U. S. 1136, 425 U. S. 1157, 
441 U. S. 985, 456 U. S. 1021, and 461 U. S. 1117.
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LETTER OF TRANSMITTAL

Supr eme  Cou rt  of  the  United  State s  
WASHINGTON, D. C.

Apri l  29, 1985

To the Senate and House of Representatives of the United 
States of America in Congress Assembled:

By direction of the Supreme Court of the United States, I 
have the honor to submit to the Congress amendments to 
the Federal Rules of Criminal Procedure prescribed by the 
Court pursuant to Sections 3771 and 3772 of Title 18, United 
States Code.

Accompanying these amendments is an excerpt from the 
Report of the Judicial Conference of the United States con-
taining the Advisory Committee Notes which were submit-
ted to the Court for its consideration pursuant to Section 331 
of Title 28, United States Code.

Respectfully,

(Signed) Warr en  E. Burger
Chief Justice of the United States
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SUPREME COURT OF THE UNITED STATES
MONDAY, APRIL 29, 1985

Order ed :
1. That the Federal Rules of Criminal Procedure for the 

United States District Courts be, and they hereby are, 
amended by including therein a new Rule 49(e) and amend-
ments to Rules 6(e)(3)(A)(ii), 6(e)(3)(B) and (C), 11(c)(1), 
12.1(f), 12.2(e), 35(b), 45(a) and 57, as hereinafter set forth:

[See infra, pp. 1171-1174.]
2. That the foregoing amendments to the Federal Rules of 

Criminal Procedure shall take effect on August 1, 1985, and 
shall govern all proceedings in criminal cases thereafter com-
menced and, insofar as just and practicable, all proceedings 
in criminal cases then pending. The amendment to Rule 
35(b) shall be effective until November 1, 1986, when Section 
215(b) of the Comprehensive Crime Control Act of 1984, Pub. 
L. 98-473, approved October 12, 1984, 98 Stat. 2015, goes 
into effect.

3. That The  Chief  Justi ce  be, and he hereby is, author-
ized to transmit to the Congress the foregoing addition to 
and changes in the Federal Rules of Criminal Procedure in 
accordance with the provisions of Sections 3771 and 3772 of 
Title 18, United States Code.
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AMENDMENTS TO THE FEDERAL RULES 
OF CRIMINAL PROCEDURE

Rule 6. The grand jury.

(e) Recording and disclosure of proceedings.

(3) Exceptions.
(A) Disclosure otherwise prohibited by this rule of matters 

occurring before the grand jury, other than its deliberations 
and the vote of any grand juror, may be made to—

(i) an attorney for the government for use in the perform-
ance of such attorney’s duty; and

(ii) such government personnel (including personnel of a 
state or subdivision of a state) as are deemed necessary by an 
attorney for the government to assist an attorney for the 
government in the performance of such attorney’s duty to 
enforce federal criminal law.

(B) Any person to whom matters are disclosed under sub-
paragraph (A)(ii) of this paragraph shall not utilize that grand 
jury material for any purpose other than assisting the attor-
ney for the government in the performance of such attorney’s 
duty to enforce federal criminal law. An attorney for the 
government shall promptly provide the district court, before 
which was impaneled the grand jury whose material has been 
so disclosed, with the names of the persons to whom such 
disclosure has been made, and shall certify that the attorney 
has advised such persons of their obligation of secrecy under 
this rule.

(C) Disclosure otherwise prohibited by this rule of matters 
occurring before the grand jury may also be made—

(i) when so directed by a court preliminarily to or in con-
nection with a judicial proceeding;
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(ii) when permitted by a court at the request of the defend-
ant, upon a showing that grounds may exist for a motion to 
dismiss the indictment because of matters occurring before 
the grand jury;

(iii) when the disclosure is made by an attorney for the 
government to another federal grand jury; or

(iv) when permitted by a court at the request of an attor-
ney for the government, upon a showing that such matters 
may disclose a violation of state criminal law, to an appropri-
ate official of a state or subdivision of a state for the purpose 
of enforcing such law.

If the court orders disclosure of matters occurring before 
the grand jury, the disclosure shall be made in such manner, 
at such time, and under such conditions as the court may 
direct.

Rule 11. Pleas.

(c) Advice to defendant.—Before accepting a plea of guilty 
or nolo contendere, the court must address the defendant 
personally in open court and inform him of, and determine 
that he understands, the following:

(1) the nature of the charge to which the plea is offered, 
the mandatory minimum penalty provided by law, if any, and 
the maximum possible penalty provided by law, including the 
effect of any special parole term and, when applicable, that 
the court may also order the defendant to make restitution to 
any victim of the offense; and

Rule 12.1. Notice of alibi.

(f) Inadmissibility of withdrawn alibi.—Evidence of an 
intention to rely upon an alibi defense, later withdrawn, or 
of statements made in connection with such intention, is not, 
in any civil or criminal proceeding, admissible against the 
person who gave notice of the intention.
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Rule 12.2. Notice of insanity defense or expert testimony of 
defendant’s mental condition. -

(e) Inadmissibility of withdrawn intention.—Evidence of 
an intention as to which notice was given under subdivision 
(a) or (b), later withdrawn, is not, in any civil or criminal 
proceeding, admissible against the person who gave notice of 
the intention.

Rule 35. Correction or reduction of sentence.

(6) Reduction of sentence.—A motion to reduce a sentence 
may be made, or the court may reduce a sentence without 
motion, within 120 days after the sentence is imposed or 
probation is revoked, or within 120 days after receipt by the 
court of a mandate issued upon affirmance of the judgment or 
dismissal of the appeal, or within 120 days after entry of any 
order or judgment of the Supreme Court denying review of, 
or having the effect of upholding, a judgment of conviction or 
probation revocation. The court shall determine the motion 
within a reasonable time. Changing a sentence from a sen-
tence of incarceration to a grant of probation shall constitute 
a permissible reduction of sentence under this subdivision.

Rule 45. Time.
(a) Computation.—In computing any period of time the 

day of the act or event from which the designated period of 
time begins to run shall not be included. The last day of the 
period so computed shall be included, unless it is a Saturday, 
a Sunday, or a legal holiday, or, when the act to be done is 
the filing of some paper in court, a day on which weather or 
other conditions have made the office of the clerk of the dis-
trict court inaccessible, in which event the period runs until 
the end of the next day which is not one of the aforemen-
tioned days. When a period of time prescribed or allowed is 
less than 11 days, intermediate Saturdays, Sundays and legal 
holidays shall be excluded in the computation. As used in 
these rules, “legal holiday” includes New Year’s Day, Birth-
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day of Martin Luther King, Jr., Washington’s Birthday, 
Memorial Day, Independence Day, Labor Day, Columbus 
Day, Veterans Day, Thanksgiving Day, Christmas Day, and 
any other day appointed as a holiday by the President or the 
Congress of the United States, or by the state in which the 
district court is held.

Rule lf.9. Service and filing of papers.

(e) Filing of dangerous offender notice.—A filing with the 
court pursuant to 18 U. S. C. § 3575(a) or 21 U. S. C. § 849(a) 
shall be made by filing the notice with the clerk of the court. 
The clerk shall transmit the notice to the chief judge or, if 
the chief judge is the presiding judge in the case, to another 
judge or United States magistrate in the district, except that 
in a district having a single judge and no United States mag-
istrate, the clerk shall transmit the notice to the court only 
after the time for disclosure specified in the aforementioned 
statutes and shall seal the notice as permitted by local rule.

Rule 57. Rules by district courts.
Each district court by action of a majority of the judges 

thereof may from time to time, after giving appropriate pub-
lic notice and an opportunity to comment, make and amend 
rules governing its practice not inconsistent with these rules. 
A local rule so adopted shall take effect upon the date speci-
fied by the district court and shall remain in effect unless 
amended by the district court or abrogated by the judicial 
council of the circuit in which the district is located. Copies 
of the rules and amendments so made by any district court 
shall upon their promulgation be furnished to the judicial 
council and the Administrative Office of the United States 
Courts and be made available to the public. In all cases not 
provided for by rule, the district judges and magistrates may 
regulate their practice in any manner not inconsistent with 
these rules or those of the district in which they act.



Repo rt er ’s  Not e

The next page is purposely numbered 1301. The numbers between 1174 
and 1301 were intentionally omitted, in order to make it possible to publish 
in-chambers opinions with permanent page numbers, thus making the 
official citations available upon publication of the preliminary prints of 
the United States Reports.





OPINION OF INDIVIDUAL JUSTICE 
IN CHAMBERS

NATIONAL FARMERS UNION INSURANCE COS. 
ET AL. v. CROW TRIBE OF INDIANS ET AL.

ON APPLICATION TO VACATE STAY

No. A-778. Decided April 24, 1985

An application to vacate the Court of Appeals’ stay of all proceedings with 
respect to this case in the Federal District Court and in the Crow Tribal 
Court, pending resolution of the merits by this Court, is denied. It is 
not likely that four Members of this Court would wish to review the sep-
arate issue of whether the Court of Appeals had jurisdiction to issue the 
stay order, in addition to resolving the merits of the principal case, which 
has already been argued. Nor do the equities favor preserving the pos-
ture between the parties that applicants seek.

Justic e  Rehnq uis t , Circuit Justice.
The Court of Appeals for the Ninth Circuit has stayed all 

proceedings with respect to this case in the United States 
District Court and in the Crow Tribal Court pending reso-
lution of the merits of the case by this Court. Applicants 
contend that the Court of Appeals was without jurisdiction to 
issue the stay, and request me to “dissolve” the stay issued 
by the Court of Appeals. The jurisdiction of the Court of 
Appeals to issue the stay order is indeed debatable, but I do 
not believe that four Members of the Court would wish to 
review that separate issue in addition to resolving the merits 
of the principal case argued on April 16th. Nor do I believe 
that the equities favor a stay to preserve the posture be-
tween the parties that applicants seek, given the present 
state of affairs in the District and Tribal Courts. Decision 
of the merits by this Court may ordinarily be expected before 
the summer recess around July 1st, and the stay issued 
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Opinion in Chambers 471 U. S.

by the Court of Appeals will expire by its own terms upon 
the happening of that event. The application is therefore 
denied.



INDEX

ABANDONMENT OF MINING CLAIMS. See Federal Land Policy 
and Management Act of 1976.

ACCOMPLICES’ CONFESSIONS. See Constitutional Law, I.

ADVERTISEMENT BY ATTORNEYS. See Constitutional Law, V.

ALABAMA. See Constitutional Law, IV.

ALIENS. See Immigration and Nationality Act.

ANNEXATIONS BY CITIES. See Antitrust Acts, 2.

ANTITRUST ACTS.
1. Motor common carriers—Collective ratemaking—“State action” doc-

trine.—Collective ratemaking activities, on members’ behalf, of “rate bu-
reaus” that were composed of motor common carriers operating in certain 
States, and that submitted joint rate proposals to such States’ Public Serv-
ice Commissions, were immune from federal antitrust liability under “state 
action” doctrine where such activities, although not compelled, were au-
thorized by States’ laws. Southern Motor Carriers Rate Conference, Inc. 
v. United States, p. 48.

2. Sewage treatment service—City’s refusal to service townships—“State 
action” exemption.—Where (1) city refused to supply sewage treatment 
service to adjacent townships that were city’s potential competitors in col-
lection and transportation of sewage, (2) city supplied service to individual 
landowners in townships’ areas if majority in area voted to have city annex 
their homes and to use its sewage collection and transportation services, 
and (3) Wisconsin statutes governing municipal provision of sewage serv-
ices expressed a clear state policy to replace competition with regulation, 
city’s anticompetitive activities were protected by “state action” exemption 
to federal antitrust laws. Hallie v. Eau Claire, p. 34.

APARTMENT BUILDINGS. See Criminal Law, 1.

ARBITRATION UNDER COLLECTIVE-BARGAINING AGREE-
MENTS. See Labor Management Relations Act.

ARRESTS. See Civil Rights Act of 1871, 2; Constitutional Law, VII, 1.

ARSON. See Criminal Law, 1.
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ATTORNEY ADVERTISEMENTS. See Constitutional Law, V.

ATTORNEY-CLIENT PRIVILEGE. See Bankruptcy Act.

ATTORNEY’S FEES. See Civil Rights Attorney’s Fees Awards Act of 
1976.

BANKRUPTCY. See also Bankruptcy Act.

Amendments to Bankruptcy Rules, p. 1147.

BANKRUPTCY ACT.
Attorney-client privilege of bankrupt corporation—Waiver.—Under 

Act, trustee of a corporation in bankruptcy, not corporation’s directors, 
has power to waive corporation’s attorney-client privilege with respect to 
prebankruptcy communications. Commodity Futures Trading Comm’n v. 
Weintraub, p. 343.

BLOOD PLASMA COLLECTION. See Public Health Service Act.

BREATH-ANALYSIS TESTS. See Public Health Service Act.

BURDEN OF PROOF. See Constitutional Law, III, 1.

CENTRAL INTELLIGENCE AGENCY’S RECORDS. See Freedom 
of Information Act.

CITY SEWAGE SERVICES. See Antitrust Acts, 2.

CITY’S LIABILITY FOR POLICE MISCONDUCT. See Civil Rights 
Act of 1871, 1.

CIVIL RIGHTS ACT OF 1871. See also Civil Rights Attorney’s Fees 
Awards Act of 1976.

1. Police misconduct—City’s liability.—Where (1) respondent brought 
a federal-court suit under 42 U. S. C. § 1983 alleging that actions of peti-
tioner city and one of its police officers, who shot and killed respondent’s 
husband while investigating an alleged robbery, had deprived husband of 
certain constitutional rights, (2) jury was instructed that city was liable 
only if its “policy” had caused deprivation but that jury could infer that 
a single excessive use of force was attributable to inadequate training or 
supervision amounting to deliberate indifference or gross negligence on 
part of officials in charge, and (3) jury returned a verdict against city, 
judgment of Court of Appeals—which held that proof of a single incident 
of unconstitutional activity by a police officer could suffice to establish 
municipal liability—was reversed; it was too late for respondent to argue 
that jury instruction issue was not preserved because city failed to prop-



INDEX 1305

CIVIL RIGHTS ACT OF 1871—Continued.
erly object at trial, since respondent first raised such question in her brief 
on merits in this Court. Oklahoma City v. Tuttle, p. 808.

2. State statute of limitations—Characterizations of §1983 action.—All 
claims under 42 U. S. C. § 1983—including respondent’s claim against state 
police officers arising from alleged unlawful arrest and beating of respond-
ent—are to be characterized as personal injury actions for purposes of 
determining appropriate state statute of limitations to be applied. Wilson 
v. Garcia, p. 261.

3. State statute of limitations—Characterization of §1983 action.—In 
respondent’s action under 42 U. S. C. § 1983 alleging that petitioner School 
District discriminated against her on basis of sex in failing to promote 
her to an administrative position, Court of Appeals’ judgment, holding that 
6-year “residuary” provision of pertinent State’s limitations scheme was 
applicable, was vacated, and case was remanded for further consideration 
in light of Wilson v. Garcia, p. 261. Springfield Township School Dist. v. 
Knoll, p. 288.
CIVIL RIGHTS ATTORNEY’S FEES AWARDS ACT OF 1976.

Administrative proceedings—Award of attorney’s fees in civil rights ac-
tion,—Where (1) after petitioner teacher was discharged by respondent 
Board of Education, he retained counsel to represent him in administrative 
proceedings, contending that his discharge was racially motivated and vio-
lated his constitutional rights, (2) after he was denied administrative relief, 
he filed suit in Federal District Court under 42 U. S. C. § 1983, and (3) a 
consent decree was entered, awarding him damages but reserving matter 
of an award of attorney’s fees, he was not entitled to an award for counsel’s 
services during administrative proceedings on theory that they were pro-
ceedings to enforce § 1983 within meaning of Act, or on theory that time 
spent by counsel in administrative proceedings was “reasonably expended” 
in preparation for court action. Webb v. Dyer County Bd. of Ed., p. 234.

COLLECTIVE-BARGAINING AGREEMENTS. See Labor Manage-
ment Relations Act; Pre-emption of State or Local Law by Federal 
Law.

COMMERCE CLAUSE. See Criminal Law, 1.

COMMERCIAL SPEECH. See Constitutional Law, V.

COMMON CARRIERS’ RATES. See Antitrust Acts, 1.

COMPREHENSIVE DRUG ABUSE PREVENTION AND CONTROL 
ACT OF 1970. See Constitutional Law, II.

CONFESSIONS. See Constitutional Law, I.

CONFRONTATION CLAUSE. See Constitutional Law, I.
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CONSTITUTIONAL LAW. See also Civil Rights Act of 1871,1; Crimi-
nal Law, 1; Fair Labor Standards Act; Federal Land Policy and 
Management Act of 1976; Judgments; Public Health Service Act.

I. Confrontation of Witnesses.
Accomplice’s confession—Admission to rebut defendant’s testimony.— 

Where (1) at respondent’s state-court murder trial, which resulted in his 
conviction, State relied on his confession to Sheriff, (2) respondent testi-
fied that confession was coerced, claiming that Sheriff read from an accom-
plice’s confession and directed respondent to say same thing, (3) in re-
buttal, Sheriff denied that respondent was read accomplice’s confession, 
such confession was admitted, and judge instructed jury that confession 
was not admitted to prove its truthfulness but for purpose of rebuttal only, 
and (4) Sheriff then testified as to differences between respondent’s confes-
sion and accomplice’s confession, respondent’s rights under Confrontation 
Clause were not violated by introduction of accomplice’s confession for re-
buttal purposes. Tennessee v. Street, p. 409.

II. Double Jeopardy.
Continuing criminal enterprise—Earlier conviction of a predicate of-

fense.—Where (1) petitioner was tried in Federal District Court in Florida 
on several drug counts, including a count for engaging in a continuing crim-
inal enterprise (CCE) in violation of Comprehensive Drug Abuse Preven-
tion and Control Act of 1970, (2) evidence underlying his prior federal-court 
conviction in Washington for a drug offense was introduced to prove one of 
three predicate offenses necessary for a CCE violation, (3) he was con-
victed on CCE count and other counts, and (4) prison sentence on CCE 
count was concurrent with prison terms on other counts but consecutive to 
prison term for Washington conviction, Double Jeopardy Clause did not 
bar either CCE prosecution or cumulative sentences. Garrett v. United 
States, p. 773.
III. Due Process.

1. Jury instructions—Presumption of criminal intent.—Where (1) in 
respondent’s state-court trial resulting in a conviction of malice murder, his 
sole defense was that killing was accidental and he had no intent to kill, and 
(2) trial judge instructed jury that a person is presumed to intend natural 
and probable consequences of his acts, but presumption may be rebutted, 
instruction on intent, when read in context of jury charge as a whole, vio-
lated due process requirement that State prove every element of a criminal 
offense beyond a reasonable doubt, and error was not harmless. Francis 
v. Franklin, p. 307.

2. Prison disciplinary hearing—Inmate’s request to call witnesses— 
Reasons for denial.—Due Process Clause does not require that state 
prison officials’ reasons for denying an inmate’s request to call witnesses 
appear in administrative record of a prison disciplinary hearing; but where
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CONSTITUTIONAL LAW—Continued.
officials’ reasons do not appear in administrative record, officials must 
present testimony as to their reasons in court if deprivation of a prisoner’s 
“liberty” interest, such as that afforded by “good time” credits, is chal-
lenged because of refusal to call requested witnesses. Ponte v. Real, 
p. 491.

3. Restaurant franchise—Breach of agreement—Diversity jurisdic-
tion.—Where (1) appellant, a Florida corporation conducting a franchise 
restaurant business, provided in governing contracts that franchise rela-
tionship was established in Florida and governed by Florida law and that 
all fees and notices were to be forwarded to appellant’s Florida headquar-
ters, which set policy and worked directly with franchisees in resolving 
problems, and (2) appellee Michigan resident and another Michigan resi-
dent were franchisees and refused to vacate restaurant premises in Michi-
gan after appellant terminated franchise, Due Process Clause was not vio-
lated by Federal District Court’s exercise of jurisdiction over franchisees 
pursuant to Florida’s long-arm statute in appellant’s diversity action for 
alleged breach of franchise obligations. Burger King Corp. v. Rudzewicz, 
p. 462.

4. Revocation of probation—Incarceration.—Due Process Clause does 
not generally require a sentencing court to indicate that it has considered 
alternatives to incarceration before revoking probation; procedures re-
quired by due process were afforded even though state judge—who, after 
putting respondent on probation and suspending prison sentences when 
he pleaded guilty to controlled substances offenses, revoked probation 
and ordered execution of sentences when respondent was arrested for and 
charged with felony of leaving scene of an automobile accident—did not ex-
plain on record his consideration and rejection of alternatives to incarcera-
tion. Black v. Romano, p. 606.

IV. Equal Protection of the Laws.
Disenfranchisement of convicts—Alabama law.—Provision of Alabama 

Constitution disenfranchising persons convicted of certain felonies and mis-
demeanors, including any crime involving moral turpitude, violated Equal 
Protection Clause of Fourteenth Amendment, since evidence showed that 
purpose of provision to discriminate against blacks was “but for” motiva-
tion for adopting provision; Tenth Amendment cannot save legislation pro-
hibited by Fourteenth Amendment. Hunter v. Underwood, p. 222.

V. Freedom of Speech.
Attorney advertisements—Commercial speech.—Public disciplinary rep-

rimand of appellant attorney for violations of Ohio attorney advertising 
rules was sustainable to extent reprimand was based on his misleading 
newspaper advertisement concerning his terms of representation in 
drunken driving cases and on omission of information from his adver-
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CONSTITUTIONAL LAW—Continued.
tisement regarding his contingent-fee arrangements for representation 
of women for injuries resulting from use of a particular contraceptive 
device; but reprimand violated First Amendment insofar as it was based 
on appellant’s use of an illustration in latter advertisement and his offer 
of legal advice. Zauderer v. Office of Disciplinary Counsel of Supreme 
Court of Ohio, p. 626.

VI. Right to Grand Jury Indictment.
Allegations—Proof.—Where multicount federal grand jury indictment 

charging respondent with mail fraud alleged that he defrauded his insurer 
in connection with a burglary both by consenting to burglary and by lying 
to insurer about value of his loss, but proof at trial concerned only latter 
allegation and he was convicted, his Fifth Amendment grand jury right 
was not violated since crime and elements thereof that sustained conviction 
were fully and clearly set out in indictment—it normally being immaterial 
that indictment alleges more crimes or other means of committing same 
crime. United States v. Miller, p. 130.

VIL Searches and Seizures.
1. Arrests—Fleeing suspect—Deadly force.—Tennessee statute author-

izing use of “necessary” force in effecting arrest of a fleeing suspect is 
unconstitutional under Fourth Amendment’s reasonableness requirement 
insofar as it authorizes use of deadly force against, as in this case, an appar-
ently unarmed, nondangerous fleeing suspect; such force may not be used 
unless necessary to prevent escape and officer has probable cause to 
believe that suspect poses a significant threat of death or serious physical 
injury to officer or others. Tennessee v. Gamer, p. 1.

2. Motor home—'Warrantless search.—Where (1) a law enforcement 
agent, who had information that respondent’s mobile motor home was 
being used to exchange marihuana for sex, watched respondent approach a 
youth who accompanied him to vehicle, which was parked in a downtown 
lot, (2) agents kept vehicle under surveillance, and youth, upon being 
stopped after leaving vehicle, told them that he had received marihuana 
in return for allowing respondent sexual contacts, (3) when respondent 
stepped out of vehicle after youth, at agents’ request, knocked on door, one 
agent, without a warrant or consent, entered vehicle and observed mari-
huana, (4) a subsequent search of vehicle at police station revealed addi-
tional marihuana, and (5) respondent was convicted of a drug offense in a 
state court after his motion to suppress evidence discovered in vehicle was 
denied, warrantless search of vehicle did not violate Fourth Amendment. 
California v. Carney, p. 386.

CONTINUING CRIMINAL ENTERPRISE. See Constitutional Law, 
II.
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CONTRACEPTIVE DEVICES. See Constitutional Law, V.

COPYRIGHTS.
Infringement—“Fair use” doctrine.—Where (1) former President Ford 

contracted with petitioners to publish his memoirs and gave petitioners ex-
clusive first serial right to license prepublication excerpts, (2) when mem-
oirs were nearing completion, petitioners, as copyright holders, negotiated 
a licensing agreement with a third party for prepublication excerpting of a 
portion of manuscript, and (3) an unauthorized source provided unpub-
lished memoirs manuscript to a magazine, which then published an article 
that included quotes of copyrighted expression taken from manuscript, ar-
ticle was not a “fair use” under § 107 of Copyright Act and constituted 
a copyright infringement. Harper & Row, Publishers, Inc. v. Nation En-
terprises, p. 539.
CORPORATION’S ATTORNEY-CLIENT PRIVILEGE. See Bank-

ruptcy Act.

COURTS OF APPEALS. See Stays.
CRIMINAL LAW. See also Constitutional Law, I; II; III, 1, 2, 4; VI;

VIL
1. Destruction of apartment building—Federal statute.—Title 18 U. S. C. 

§ 844(i), which makes it a crime to maliciously destroy or attempt to de-
stroy by means of fire or an explosive “any building . . . used ... in any 
activity affecting interstate or foreign commerce,” applied to petitioner’s 
two-unit apartment building from which he earned rental income. Russell 
v. United States, p. 858.

2. Food stamp fraud—Defendant’s knowledge.—In a prosecution for vi-
olating 7 U. S. C. § 2024(b)(1), which relates to food stamp fraud and pro-
vides that “whoever knowingly . . . acquires ... or possesses coupons or 
authorization cards in any manner not authorized by [the statute] or the 
regulations” is guilty of a crime, Government must prove that defendant 
knew that his acquisition or possession of food stamps was in such an un-
authorized manner. Liparota v. United States, p. 419.

3. Plea bargaining—Government’s obligations in recommending sen-
tence.—Court of Appeals erred in concluding that Government had 
breached its plea bargain by not explaining its reasons for its recommended 
sentence to District Court (which disregarded recommendation) or by fail-
ing to show enthusiastic support for leniency, since (1) even assuming that 
Government, in a particular case, could commit itself to such undertakings, 
it had not done so here, and (2) Federal Rule of Criminal Procedure 11(e) 
does not require that such undertakings be implied as a matter of law from 
Government’s agreement to recommend a particular sentence. United 
States v. Benchimol, p. 453.
CUMULATIVE SENTENCES. See Constitutional Law, II.
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DEADLY FORCE IN EFFECTING ARREST. See Constitutional 
Law, VII, 1.

DENIAL OF CERTIORARI AS HAVING PRECEDENTIAL EFFECT. 
See Judgments.

DEPORTATION OF ALIENS. See Immigration and Nationality Act.

DISABILITY CLAIMS OF EMPLOYEES. See Labor Management 
Relations Act.

DISCIPLINARY HEARINGS AS TO PRISONERS. See Constitu-
tional Law, III, 2.

DISCLOSURE OF GOVERNMENT RECORDS. See Freedom of In-
formation Act.

DISCRIMINATION BASED ON RACE. See Civil Rights Attorney’s 
Fees Awards Act of 1976; Constitutional Law, IV.

DISCRIMINATION BASED ON SEX. See Civil Rights Act of 1871, 3.

DISCRIMINATION IN EMPLOYMENT. See Civil Rights Act of 1871, 
3; Civil Rights Attorney’s Fees Awards Act of 1976.

DISENFRANCHISEMENT OF CONVICTS. See Constitutional Law,
IV.

DISMISSAL OF APPEAL AS HAVING PRECEDENTIAL EFFECT. 
See Judgments.

DISTRICT COURTS. See Constitutional Law, III, 3; Jurisdiction.

DIVERSITY JURISDICTION. See Constitutional Law, III, 3.

DOUBLE JEOPARDY. See Constitutional Law, II.

DRUNKEN DRIVING. See Constitutional Law, V.

DUE PROCESS. See Constitutional Law, III; Federal Land Policy 
and Management Act of 1976.

EDUCATION OF THE HANDICAPPED ACT.
“Individualized education program”—Parents’ participation—Judicial 

review.—Act’s grant of authority to a court reviewing an administrative 
determination concerning a handicapped child’s proper placement under 
an “individualized education program” (IEP) developed with parents’ par-
ticipation, includes power to order school authorities to reimburse parents 
for their expenditures for private special education if court ultimately 
determines that such placement, rather than proposed IEP, is proper; a 
violation of Act’s provision requiring that child remain in then-current 
placement during pendency of review proceedings by parents’ changing
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EDUCATION OF THE HANDICAPPED ACT—Continued.
child’s placement does not constitute a waiver of parents’ right to re-
imbursement for expenses of private placement. Burlington School Com-
mittee v. Massachusetts Dept, of Ed., p. 359.

EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974.
See Pre-emption of State or Local Law by Federal Law.

EMPLOYER AND EMPLOYEES. See Civil Rights Act of 1871, 3; 
Civil Rights Attorney’s Fees Awards Act of 1976; Fair Labor Stand-
ards Act; Labor Management Relations Act; Pre-emption of State 
or Local Law by Federal Law.

EMPLOYMENT DISCRIMINATION. See Civil Rights Act of 1871, 3; 
Civil Rights Attorney’s Fees Awards Act of 1976.

EQUAL PROTECTION OF THE LAWS. See Constitutional Law, IV.

ESTABLISHMENT OF RELIGION CLAUSE. See Fair Labor Stand-
ards Act.

EVIDENCE. See Constitutional Law, I.

FAIR LABOR STANDARDS ACT.
Nonprofit religious organization—Applicability of Act.—Businesses of 

petitioner foundation—a nonprofit religious organization deriving income 
from commercial businesses staffed by rehabilitated drug addicts, dere-
licts, and criminals who received no cash salaries but were provided food, 
clothing, shelter, and other benefits—constituted an “enterprise,” and 
foundation’s workers were “employees,” within meaning of Act; application 
of Act to foundation did not violate Religion Clauses of First Amendment. 
Tony & Susan Alamo Foundation v. Secretary of Labor, p. 290.

“FAIR USE” DOCTRINE. See Copyrights.

FEDERAL LAND POLICY AND MANAGEMENT ACT OF 1976.

Mining claims—Filing requirements.—Under § 314(a) of Act, which 
provides that mining claims on federal lands must be recorded with Gov-
ernment and certain annual documents must be filed by claimant “prior to 
December 31,” and § 314(c), which states that failure to comply with either 
filing requirement “shall be deemed conclusively to constitute an abandon-
ment” of claim, annual filings must be made on or before December 30, and 
claims for which timely filings are not made are extinguished; § 314(c) does 
not effect an unconstitutional taking of private property or violate due 
process. United States v. Locke, p. 84.

FEDERAL-QUESTION JURISDICTION. See Jurisdiction.
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FEDERAL RULES OF CIVIL PROCEDURE. See also Civil Rights 
Act of 1871, 1.

Amendments to Rules, p. 1153.

FEDERAL RULES OF CRIMINAL PROCEDURE. See also Criminal 
Law, 3.

Amendments to Rules, p. 1167.

FEDERAL-STATE RELATIONS. See Antitrust Acts; Civil Rights Act 
of 1871, 2, 3; Constitutional Law, III, 3; Indian Mineral Leasing 
Act of 1938; Labor Management Relations Act; Pre-emption of 
State or Local Law by Federal Law; Public Health Service Act; So-
cial Security Act.

FIFTH AMENDMENT. See Constitutional Law, II; VI; Federal Land 
Policy and Management Act of 1976.

FIRST AMENDMENT. See Constitutional Law, V; Fair Labor Stand-
ards Act; Judgments.

FLORIDA. See Constitutional Law, III, 3.

FOOD AND DRUG ADMINISTRATION’S REGULATION OF BLOOD 
PLASMA COLLECTION. See Public Health Service Act.

FOOD STAMP FRAUD. See Criminal Law, 2.

FOURTEENTH AMENDMENT. See Constitutional Law, III; IV; 
Judgments.

FOURTH AMENDMENT. See Constitutional Law, VII.

FRANCHISE AGREEMENTS. See Constitutional Law, III, 3.

FRAUD. See Criminal Law, 2; Securities Regulation.

FREEDOM OF INFORMATION ACT.
Exemption 3—CIA intelligence projects—Identities of researchers.— 

Under Exemption 3 of Act, which relates to matters specifically exempted 
by another statute, § 102(d)(3) of National Security Act of 1947, which pro-
vides that Central Intelligence Agency’s Director shall protect “intelli-
gence sources” and methods from unauthorized disclosure, qualifies as a 
withholding statute, and researchers engaged in CIA intelligence projects 
contracted out to universities and other institutions were protected “intelli-
gence sources.” CIA v. Sims, p. 159.

FREEDOM OF RELIGION. See Fair Labor Standards Act.

FREEDOM OF SPEECH. See Constitutional Law, V.

GAS LEASES. See Indian Mineral Leasing Act of 1938.

GEORGIA. See Antitrust Acts, 1.
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GOVERNMENT EMPLOYEES. See Civil Rights Act of 1871, 3; Civil 
Rights Attorney’s Fees Awards Act of 1976.

GOVERNMENT RECORDS. See Freedom of Information Act.

GRAND JURY. See Constitutional Law, VI.

HANDICAPPED CHILDREN’S EDUCATION. See Education of the 
Handicapped Act.

HEALTH INSURANCE. See Pre-emption of State or Local Law by 
Federal Law.

HEARINGS AS TO PRISONER DISCIPLINE. See Constitutional 
Law, III, 2.

ILLUSTRATIONS IN ADVERTISEMENTS. See Constitutional Law, 
V.

IMMIGRATION AND NATIONALITY ACT.
Suspension of deportation—Attorney General’s discretion.—Under 

Act’s provisions allowing Attorney General to suspend an alien’s deporta-
tion if he has been present in United States for at least seven consecutive 
years, is of good moral character, and demonstrates that deportation would 
result in extreme hardship to him or his spouse or child, who is a United 
States citizen, and under regulations providing that suspension will be 
denied unless reopening of proceedings is sought on basis of circumstances 
arising subsequent to original deportation hearing, Attorney General’s 
refusal to reopen proceedings as to respondents, husband and wife, was 
within his discretion where respondents had flagrantly violated immigra-
tion laws in entering country and only met 7-year residency requirement 
during pendency of their baseless appeals in proceedings. INS v. Rios- 
Pineda, p. 444.
INDIAN MINERAL LEASING ACT OF 1938. See also Indians.

Tribe’s royalty interests—Validity of state tax.—Montana may not tax 
respondent Tribe’s royalty interests from oil and gas leases of Indian lands 
issued to non-Indian lessees pursuant to Act, notwithstanding provision of 
1924 federal statute authorizing such state taxation. Montana v. Black-
feet Tribe, p. 759.
INDIAN REORGANIZATION ACT OF 1934. See Indians.
INDIANS. See also Indian Mineral Leasing Act of 1938; Jurisdiction; 

Stays.
Tribal taxes—Leasehold interests in tribal lands.—Secretary of Inte-

rior’s approval was not required to validate taxes imposed, under Navajo 
Tribe’s ordinances, on value of leasehold interests in tribal lands and on re-
ceipts from sale of property produced or extracted, or from sale of services, 
within such lands. Kerr-McGee Corp. v. Navajo Tribe, p. 195.
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INDICTMENTS. See Constitutional Law, VI.

INFRINGEMENT OF COPYRIGHT. See Copyrights.

INJUNCTIONS. See Mootness.

INSTITUTIONS FOR MENTAL DISEASES. See Social Security Act.

INSTRUCTIONS TO JURY. See Civil Rights Act of 1871, 1; Constitu-
tional Law, I; III, 1.

INSURANCE. See Pre-emption of State or Local Law by Federal 
Law.

“INTELLIGENCE SOURCES” OF CENTRAL INTELLIGENCE 
AGENCY. See Freedom of Information Act.

INTENT IN CRIMINAL CASE. See Constitutional Law, III, 1.

INTERSTATE COMMERCE. See Criminal Law, 1.

JUDGMENTS.
Summary dismissal of appeals—Denial of certiorari—Precedential ef-

fect.—Court of Appeals erred in concluding that claim that Massachusetts 
Democratic Party’s Charter, as enforced by a Massachusetts statute, vio-
lated First and Fourteenth Amendments was foreclosed by precedential 
effect of this Court’s summary dismissal of appeals in an earlier case, 
since disposition of earlier case was for lack of appellate jurisdiction rather 
than for want of a substantial federal question where this Court has juris-
diction, and since denial of certiorari upon treating papers in earlier case 
as petitions for certiorari also lacked any precedential effect. Hopfmann 
v. Connolly, p. 459.

JUDICIAL REVIEW OF ADMINISTRATIVE DETERMINATIONS AS 
TO HANDICAPPED CHILDREN’S EDUCATION. See Education 
of the Handicapped Act.

JURISDICTION. See also Constitutional Law, III, 3; Stays.
Federal District Court—Indian Tribal Court.—Where (1) respondent 

Crow Indian minor obtained a default judgment against petitioner State 
School District in a personal injury action in Crow Tribal Court arising 
from injury sustained by minor in an accident that occurred on state school 
land located within Crow Indian Reservation, (2) School District and its in-
surer then brought an action in Federal District Court under 28 U. S. C. 
§ 1331 for injunctive relief, and (3) District Court held that Tribal Court 
lacked jurisdiction over a civil action against a non-Indian, § 1331 encom-
passed federal question whether Tribal Court had exceeded its jurisdiction, 
but exhaustion of Tribal Court remedies was required before District 
Court could entertain claim of lack of Tribal Court jurisdiction. National 
Farmers Union Ins. Cos. v. Crow Tribe, p. 845.
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JURY INSTRUCTIONS. See Civil Rights Act of 1871, 1; Constitu-
tional Law, I; III, 1.

LABOR MANAGEMENT RELATIONS ACT.
Employee’s disability claim against employer and insurer—State-court 

tort action—Pre-emption.—Where (1) a collective-bargaining agreement 
incorporated a disability plan administered by an insurance company, and 
established a disability grievance procedure culminating in binding arbitra-
tion, (2) an employee disputed manner in which employer and insurer han-
dled his disability claim, and (3) rather than utilizing grievance procedure, 
he brought a damages suit against employer and insurer in a Wisconsin 
court, alleging bad faith in handling claim in violation of state tort law, em-
ployee’s claim should have been dismissed either for failure to make use of 
grievance procedure or as constituting a contract claim under a collective-
bargaining agreement, pre-empted by § 301 of Act. Allis-Chalmers Corp, 
v. Lueck, p. 202.
LAWYER ADVERTISEMENTS. See Constitutional Law, V.

LEASEHOLD INTERESTS IN INDIAN LANDS. See Indians.

LESSER INCLUDED OFFENSES. See Constitutional Law, II.

LIMITATION OF ACTIONS. See Civil Rights Act of 1871, 2, 3.

MASSACHUSETTS. See Judgments; Pre-emption of State or Local 
Law by Federal Law.

MEDICAID. See Social Security Act.

MENTAL-HEALTH CARE. See Pre-emption of State or Local Law by 
Federal Law; Social Security Act.

MINERAL LEASES. See Indian Mineral Leasing Act of 1938; 
Indians.

MINIMUM-CONTACTS STANDARD. See Constitutional Law, III, 3.

MINING CLAIMS. See Federal Land Policy and Management Act of 
1976.

MISSISSIPPI. See Antitrust Acts, 1.

MONTANA. See Indian Mineral Leasing Act of 1938.

MOOTNESS.
Preliminary injunction—Compliance with terms.—Where (1) students 

of California School for Blind filed Federal District Court suit against peti-
tioner state officials, claiming that school’s physical plant did not meet ap-
plicable seismic safety standards, (2) after trial, court issued a “preliminary 
injunction” requiring State to conduct additional tests of school grounds 
to aid in assessment of school’s seismic safety, and (3) Court of Appeals
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MOOTNESS—Continued.
affirmed issuance of injunction, noting that it was not finally deciding 
merits, issue ruled on by Court of Appeals was moot, since petitioners had 
thereafter complied with terms of injunction. Honig v. Students of Cali-
fornia School for Blind, p. 148.

MOTOR COMMON CARRIERS’ RATES. See Antitrust Acts, 1.

MOTOR VEHICLE SEARCHES. See Constitutional Law, VII, 2.

MUNICIPALITY’S LIABILITY FOR POLICE MISCONDUCT. See
Civil Rights Act of 1871, 1.

MUNICIPALITY’S SEWAGE SERVICES. See Antitrust Acts, 2.

NATIONAL BLOOD POLICY. See Public Health Service Act.

NATIONAL LABOR RELATIONS ACT. See Pre-emption of State or 
Local Law by Federal Law.

NATIONAL SECURITY ACT OF 1947. See Freedom of Information 
Act.

NEWSPAPER ADVERTISEMENTS OF ATTORNEYS. See Constitu-
tional Law, V.

NORTH CAROLINA. See Antitrust Acts, 1.
OIL LEASES. See Indian Mineral Leasing Act of 1938.
PARENTS’ PARTICIPATION IN EDUCATION PROGRAM FOR 

HANDICAPPED CHILD. See Education of the Handicapped Act.
PLEA BARGAINING. See Criminal Law, 3.
POLICE MISCONDUCT. See Civil Rights Act of 1871, 1, 2.
POLITICAL PARTIES’ CHARTERS. See Judgments.
PRECEDENTIAL EFFECT OF JUDGMENTS. See Judgments.
PRE-EMPTION OF STATE OR LOCAL LAW BY FEDERAL LAW.

See also Labor Management Relations Act; Public Health Service 
Act.

Health insurance—Validity of state statute.—A Massachusetts statute 
requiring that certain minimum mental-health-care benefits be provided a 
Massachusetts resident insured under a general health insurance policy or 
an employee health-care plan that covered hospital and surgical expenses 
was not pre-empted by federal Employee Retirement Income Security Act 
of 1974 insofar as Massachusetts statute applied to policies purchased by 
employee health-care plans regulated by ERISA; nor was Massachusetts 
statute, as applied to policies purchased pursuant to collective-bargaining 
agreements regulated by National Labor Relations Act, pre-empted by 
NLRA. Metropolitan Life Ins. Co. v. Massachusetts, p. 724.
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PRELIMINARY INJUNCTIONS. See Mootness.

PRESUMPTION OF CRIMINAL INTENT. See Constitutional Law, 
III, 1.

PRISON DISCIPLINARY HEARINGS. See Constitutional Law, III, 
2.

PROBATION. See Constitutional Law, III, 4.

PUBLIC DISCLOSURE OF GOVERNMENT RECORDS. See Free-
dom of Information Act.

PUBLIC EDUCATION FOR HANDICAPPED CHILDREN. See Edu-
cation of the Handicapped Act.

PUBLIC EMPLOYEES. See Civil Rights Act of 1871, 3; Civil Rights 
Attorney’s Fees Awards Act of 1976.

PUBLIC HEALTH SERVICE ACT.
Blood plasma collection—Local regulations—Pre-emption.—County or-

dinances and regulations requiring that blood donors be tested for hepa-
titis, that they donate at only one blood plasma center, and that they 
be given a breath-analysis test for alcohol content before each donation 
were not pre-empted by federal regulations, promulgated under Act, 
establishing minimum standards for collection of blood plasma. Hills-
borough County v. Automated Medical Laboratories, Inc., p. 707.

RACIAL DISCRIMINATION. See Civil Rights Attorney’s Fees
Awards Act of 1976; Constitutional Law, IV.

RATES OF COMMON CARRIERS. See Antitrust Acts, 1.

REGISTRATION OF STOCK. See Securities Regulation, 2.

RELIGIOUS FREEDOM. See Fair Labor Standards Act.

RESTAURANT FRANCHISES. See Constitutional Law, III, 3.

REVOCATION OF PROBATION. See Constitutional Law, III, 4.

RIGHT TO CALL WITNESSES. See Constitutional Law, III, 2.

RIGHT TO GRAND JURY INDICTMENT. See Constitutional Law,
VI.

“SALE OF BUSINESS” DOCTRINE. See Securities Regulation.

SCHOOLS. See Mootness.

SEARCHES AND SEIZURES. See Constitutional Law, VII.

SECURITIES ACT OF 1933. See Securities Regulation.

SECURITIES EXCHANGE ACT OF 1934. See Securities Regulation.
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SECURITIES REGULATION.
1. Stock as “security”—“Sale of business” doctrine.—Where respondent 

purchased 50% of a company’s stock from its president, who previously had 
owned all of stock, respondent agreed to participate in company’s manage-
ment, but his actions were subject to president’s veto, and he subsequently 
challenged accuracy of representations made to him in connection with his 
purchase, stock purchased by respondent was a “security” within meaning 
of antifraud provisions of Securities Act of 1933 and Securities Exchange 
Act of 1934, and “sale of business” doctrine did not apply. Gould v. Ruefe- 
nacht, p. 701.

2. Stock as “security”—“Sale of business” doctrine.—Where respond-
ents father and sons sold all of stock in family corporation, purchasers 
formed petitioner company to run business, father agreed to stay on as 
a consultant to help with business’ operation, and petitioner company 
ultimately went into receivership, stock was a “security” within registra-
tion provisions of Securities Act of 1933 and antifraud provisions of Securi-
ties Exchange Act of 1934, and “sale of business” doctrine did not apply. 
Landreth Timber Co. v. Landreth, p. 681.

SEISMIC SAFETY STANDARDS. See Mootness.

SEWAGE SERVICES. See Antitrust Acts, 2.
SEX DISCRIMINATION. See Civil Rights Act of 1871, 3.

SHERMAN ACT. See Antitrust Acts.
SIXTH AMENDMENT. See Constitutional Law, I.
SOCIAL SECURITY ACT.

Medicaid—“Institution for mental diseases.”—Under Act’s Medicaid 
provisions and implementing regulations whereby services performed for 
patients of certain ages in an “institution for mental diseases” (IMD) are 
not covered for purposes of federal reimbursement payments to a State, an 
“intermediate care facility” that provides both covered and uncovered 
services may also be an IMD. Connecticut Dept, of Income Maintenance 
v. Heckler, p. 524.
“STATE ACTION” DOCTRINE. See Antitrust Acts.
STATE TAXES ON INDIAN MINERAL LEASES. See Indian Mineral 

Leasing Act of 1938.
STATUTES OF LIMITATIONS. See Civil Rights Act of 1871, 2, 3.

STAYS.
Vacation of stay.—Application to vacate Court of Appeals’ stay of all 

proceedings below in Federal District Court and in Crow Tribal Court, 
pending resolution of merits by this Court, is denied. National Farmers 
Union Ins. Cos. v. Crow Tribe (Reh nq ui st , J., in chambers), p. 1301.



INDEX 1319

STOCK AS “SECURITY.” See Securities Regulation.

SUPREMACY CLAUSE. See Public Health Service Act.

SUPREME COURT.
1. Amendments to Bankruptcy Rules, p. 1147.
2. Amendments to Federal Rules of Civil Procedure, p. 1153.
3. Amendments to Federal Rules of Criminal Procedure, p. 1167.

SUSPENSION OF ALIEN’S DEPORTATION. See Immigration and 
Nationality Act.

TAKING OF PRIVATE PROPERTY. See Federal Land Policy and 
Management Act of 1976.

TAXES. See Indian Mineral Leasing Act of 1938; Indians.

TENNESSEE. See Antitrust Acts, 1; Constitutional Law, VII, 1.

TENTH AMENDMENT. See Constitutional Law, IV.

TRIBAL COURTS. See Jurisdiction; Stays.

TRIBAL TAXES. See Indians.

TRUSTEES IN BANKRUPTCY. See Bankruptcy Act.

TYING AGREEMENTS. See Antitrust Acts, 2.

VEHICLE SEARCHES. See Constitutional Law, VII, 2.

VOTER QUALIFICATIONS. See Constitutional Law, IV.

WAGES AND HOURS. See Fair Labor Standards Act.

WAIVER OF CORPORATION’S ATTORNEY-CLIENT PRIVILEGE.
See Bankruptcy Act.

WISCONSIN. See Antitrust Acts, 2; Labor Management Relations 
Act.

WORDS AND PHRASES.
• 1. “Enterprise.” Fair Labor Standards Act, 29 U. S. C. §203(r). 
Tony & Susan Alamo Foundation v. Secretary of Labor, p. 290.

2. “Intelligence sources.” § 102(d)(3), National Security Act of 1947, 
50 U. S. C. § 403(d)(3). CIA v. Sims, p. 159.

3. “Law of any State which regulates insurance.” § 514(b)(2)(A), 
Employee Retirement Income Security Act of 1974, 29 U. S. C. 
§ 1144(b)(2)(A). Metropolitan Life Ins. Co. v. Massachusetts, p. 724.

4. “Security.” §2(1), Securities Act of 1933, 15 U. S. C. § 77(b)(1); 
§3(a)(10), Securities Exchange Act of 1934, 15 U. S. C. §78c(a)(10). 
Landreth Timber Co. v. Landreth, p. 681; Gould v. Ruefenacht, p. 701.
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