
ORDERS FROM JULY 2 THROUGH 
SEPTEMBER 19, 1984

July  2, 1984

Dismissal Under Rule 53
No. 83-1843. Mitche ll  et  al . v . Superior  Court  of  Cali -

forni a , Marin  County  (Mountanos , Real  Party  in  Inter -
est ). Appeal from Ct. App. Cal., 1st App. Dist., dismissed 
under this Court’s Rule 53.
Vacated and Remanded on Appeal

No. 83-1564. Ruckelshaus , Adminis trator , United  
States  Envir onmen tal  Protecti on  Agency  v . Union  Car -
bide  Agricul tural  Products  Co . et  al . Appeal from D. C. 
S. D. N. Y. Judgment vacated and case remanded for further 
consideration in light of Ruckelshaus n . Monsanto Co., 467 U. S. 
986 (1984). Just ice  White  took no part in the consideration or 
decision of this case. Reported below: 571 F. Supp. 117.
Certiorari Granted—Vacated and Remanded

No. 83-902. Boeing  Vertol  Co . et  al . v . Edwards . C. A. 
3d Cir. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Cooper v. Federal 
Reserve Bank of Richmond, 467 U. S. 867 (1984). Reported 
below: 717 F. 2d 761.

No. 83-1506. Terry  v . Bothke . C. A. 9th Cir. Motion of 
respondent for damages denied. Certiorari granted, judgment 
vacated, and case remanded for further consideration in light of 
Davis v. Scherer, ante, p. 183. Reported below: 713 F. 2d 1405. 
Miscellaneous Orders

No. A-888. Pearce  v . United  States . Application for bail, 
addressed to Justi ce  Brennan  and referred to the Court, 
denied.

No. A-974. Wisco nsin  Elect ions  Board  et  al . v . Repub -
lican  Party  of  Wisconsi n  et  al . Motion to vacate the stay, 
heretofore entered by the Court on June 7, 1984 [467 U. S. 1232], 
denied.
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No. A-1027. Hargraves  v . Scrivne r , Judge  of  the  Twen -
tieth  Judici al  Circuit  Court  of  St . Clair  County , Illinois , 
et  AL. Cir. Ct., St. Clair County, Ill. Application for stay, 
presented to Justi ce  Stevens , and by him referred to the 
Court, denied.

No. D-419. In  re  Disbarm ent  of  Steve ns . Disbarment 
entered. [For earlier order herein, see 466 U. S. 948.]

No. D-435. In  re  Disbarm ent  of  Mann . William Davis 
Mann, of Akron, Ohio, having requested to resign as a member of 
the Bar of this Court, it is ordered that his name be stricken from 
the roll of attorneys admitted to practice before the Bar of this 
Court. The rule to show cause, heretofore issued on June 11, 
1984 [467 U. S. 1237], is hereby discharged.

No. 65, Orig. Texas  v . New  Mexico . The Honorable Jean 
Sala Breitenstein, whose long and invaluable service to the Court 
in this case is deeply appreciated, has requested that he be 
relieved of his duties as Special Master, and the Court having 
granted that request, it is necessary that a Special Master be 
appointed to conclude this case. It is therefore ordered that 
Charles J. Meyers of Denver, Colo., be appointed Special Master 
in this case with authority to fix the time and conditions for the 
filing of additional pleadings and to direct subsequent proceedings, 
and with authority to summon witnesses, issue subpoenas, and 
take such evidence as may be introduced and such as he may deem 
it necessary to call for. The Master is directed to submit such 
reports as he may deem appropriate.

The compensation of the Special Master, the allowances to him, 
the compensation paid to his legal, technical, stenographic, and 
clerical assistants, the cost of printing his report, and all other 
proper expenses shall be charged against and be borne by the par-
ties in such proportion as the Court may hereafter direct. [For 
earlier order herein, see, e. g., 467 U. S. 1238.]

No. 82-1295. Escam bia  County , Florida , et  al . v . Mc Mil -
lan  et  AL., 466 U. S. 48. Motion of appellees to retax costs 
denied.

No. 83-599. Capi tal  Citi es  Media , Inc ., tdba  The  
Wilk es -Barre  Times  Leader , et  al . v . Toole , Judge , Court  
of  Commo n  Pleas  of  Luzerne  County , 466 U. S. 378. Motion 
of respondent to retax costs denied.
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No. 83-703. Florid a  Power  & Light  Co . v . Lorion , dba  
Center  for  Nuclear  Resp onsi bili ty , et  al .; and

No. 83-1031. United  States  Nuclear  Regulat ory  Com -
mis sion  et  al . v. Lorion  et  al . C. A. D. C. Cir. [Certiorari 
granted, 466 U. S. 903.] Motion of petitioner in No. 83-703 for 
divided argument granted, and a total of 15 minutes allotted for 
that purpose. Motion of the Solicitor General for divided argu-
ment granted, and a total of 15 minutes allotted for that purpose.

No. 83-727. Alexander , Governor  of  Tenness ee , et  al . 
v. Choate  et  al . C. A. 6th Cir. [Certiorari granted sub nom. 
Alexander v. Jennings, 465 U. S. 1021.] Motion of respondent 
Hershel Choate for leave to proceed further herein in forma 
pauperis granted.

No. 83-1170. United  States  v . 50 Acres  of  Land  et  al . 
C. A. 5th Cir. [Certiorari granted, 465 U. S. 1098.] Motion of 
respondents and National Governors’ Association et al. for divided 
argument to permit National Governors’ Association et al. to 
present oral argument as amici curiae denied.

No. 83-1362. Clevelan d  Board  of  Education  v . Louder -
MILL ET AL.;

No. 83-1363. Parma  Board  of  Education  v . Donnelly  
et  AL.; and

No. 83-6392. Louder mill  v . Clevela nd  Board  of  Edu -
cati on  et  al . C. A. 6th Cir. [Certiorari granted, 467 U. S. 
1204.] Motion of James Loudermill for appointment of counsel 
granted, and it is ordered that Robert M. Fertel, Esquire, of 
Cleveland, Ohio, be appointed pursuant to Rule 46.6 to serve as 
counsel for James Loudermill in these cases.

No. 83-1897. In  re  Fernande z -Toledo  et  al . Motion of 
petitioners to expedite consideration of the petition for writ of 
mandamus denied.

No. 83-6610 (A-1024). Barfie ld  v . Harris , Super intend -
ent , North  Carolina  Corre cti onal  Cente r  for  Women , et  
al ., 467 U. S. 1210. Application for stay of execution of sentence 
of death, presented to The  Chief  Justic e , and by him referred 
to the Court, is granted pending further order of the Court. Re-
spondent is requested to file a response to the petition for rehear-
ing within 30 days.
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Certiorari Granted
No. 82-1889. Spri ngfie ld  Township  School  Distr ict  et  

al . v. Knoll . C. A. 3d Cir. Certiorari granted. Reported 
below: 699 F. 2d 137.
Certiorari Denied

No. 82-1778. Sellfors  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 697 F. 2d 1362.

No. 83-861. City  of  Columbus  et  al . v . Leonard  et  al . 
C. A. 11th Cir. Certiorari denied. Reported below: 705 F. 2d 
1299.

No. 82-2079. Alabama  v . Prince . Ct. Crim. App. Ala. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 431 So. 2d 565.

No. 83-1429. Alabama  Powe r  Co . et  al . v . Sierr a  Club  
et  al . C. A. D. C. Cir. Certiorari denied. Just ice  O’Con -
nor  took no part in the consideration or decision of this petition. 
Reported below: 231 U. S. App. D. C. 192, 719 F. 2d 436.
Rehearing Denied

No. 83-1457. Rive ra -Ramir ez  v . United  States , 467 U. S. 
1215;

No. 83-1617. Colem an  v . American  Cyanamid  Co . et  al ., 
467 U. S. 1215;

No. 83-6514. Till i v . Capobi anco  et  al ., 467 U. S. 1217; 
and

No. 83-6629. Kavan augh  v . Sperry  Univac , 467 U. S. 
1218. Petitions for rehearing denied.

No. 83-382. Rush  v . United  States  Agenc y  for  Interna -
tional  Development  et  al ., 464 U. S. 1052 and 465 U. S. 1074. 
Motion of petitioner for leave to file second petition for rehearing 
denied.

No. 83-592. Ostr osky  et  al . v . Alaska , 467 U. S. 1201. 
Motion of appellants for leave to proceed further herein in forma 
pauperis granted. Petition for rehearing denied.

No. 83-1345. Union  Carbide  Corp , et  al . v . Natural  Re -
sources  Defense  Counc il , Inc ., et  al ., 467 U. S. 1219. Peti-
tion for rehearing denied. Just ice  Rehnquist  and Justice  
O’Connor  took no part in the consideration or decision of this 
petition.
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No. 82-1587. Chris tian  v . Mass achus etts  et  al ., 461 
U. S. 907;

No. 83-1674. Young  v . Comm issio ner  of  Internal  Reve -
nue , 467 U. S. 1206; and

No. 83-6374. Attw ell  et  ux . v . Heri tage  Bank  of  Mount  
Pleasant  et  al ., 466 U. S. 953. Motions for leave to file peti-
tions for rehearing denied.

July  5, 1984
Dismissals Under Rule 53

No. 83-1941. Troscla ir  v . Louis iana . Sup. Ct. La. Cer-
tiorari dismissed under this Court’s Rule 53. Reported below: 
443 So. 2d 1098.

No. 83-1757. Cotton  States  Mutual  Insurance  Co . v . 
Mc Father  et  al . Appeal from Sup. Ct. Ga. dismissed under 
this Court’s Rule 53. Reported below: 251 Ga. 739, 309 S. E. 2d 
799.
Appeals Dismissed

No. 83-651. Federal  Communicati ons  Commis sio n v . 
League  of  Women  Voters  of  Calif orni a  et  al . Appeal 
from D. C. C. D. Cal. dismissed for want of jurisdiction.

No. 83-1513. Mount  Diab lo  Counci l  of  the  Boy  Scouts  
of  Ameri ca  v . Curran . Appeal from Ct. App. Cal., 2d App. 
Dist., dismissed for want of a final judgment. Reported below: 
147 Cal. App. 3d 712, 195 Cal. Rptr. 325.

Vacated and Remanded on Appeal
No. 83-637. Minneso ta  Public  Interes t  Rese arch  Group  

v. Sele ctiv e  Servi ce  System  et  al . Appeal from D. C. Minn. 
The order of the United States Court of Appeals for the Eighth 
Circuit filed August 17, 1983, transferring this case to the 
Supreme Court of the United States pursuant to 28 U. S. C. 
§1252 is vacated, and the case is remanded to the Court of 
Appeals to consider whether appellant has standing. Just ice  
Blackmun  took no part in the consideration or decision of this 
case. Reported below: 557 F. Supp. 925.

Certiorari Granted—Vacated and Remanded
No. 82-315. Oregon  v . Robert i . Sup. Ct. Ore. Certiorari 

granted, judgment vacated, and case remanded for further con-
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sideration in light of Berkemer v. McCarty, ante, p. 420. Re-
ported below: 293 Ore. 236, 646 P. 2d 1341.

No. 82-819. United  State s  v . Crozie r  et  al . C. A. 9th 
Cir. Motion of respondent Florence Margaret Wolke for leave 
to proceed in forma pauperis and certiorari granted. Judgment 
vacated and case remanded for further consideration in light of 
Segura v. United States, ante, p. 796; United States v. Leon, 
ante, p. 897; and United States v. $8,850, 461 U. S. 555 (1983). 
Reported below: 674 F. 2d 1293.

No. 83-24. United  State s  v . Tate  et  al . C. A. 9th Cir. 
Certiorari granted, judgment vacated, and case remanded for 
further consideration in light of United States v. Leon, ante, 
p. 897. Reported below: 694 F. 2d 1217.

No. 83-817. Wainwright , Secretary , Florid a  Depart -
ment  of  Corrections , et  al . v . Douglas . C. A. 11th Cir. 
Certiorari granted, judgment vacated, and case remanded for 
further consideration in light of Strickland v. Washington, 466 
U. S. 668 (1984). Reported below: 714 F. 2d 1532.

No. 83-866. Boston  Firef ighters  Union , Local  718 v. 
Boston  Chapt er , NAACP, Inc ., et  al .; and

No. 83-885. Boston  Police  Patrolme n ’s Ass n ., Inc . v . 
Cas tro  et  al . C. A. 1st Cir. Certiorari granted, judgment 
vacated, and cases remanded for further consideration in light of 
Firefighters v. Stotts, 467 U. S. 561 (1984). Justi ce  Marshall  
took no part in the consideration or decision of these cases. Re-
ported below: 716 F. 2d 931.

Justic e Blackmun , with whom Just ice  Brennan  and 
Justic e  Steve ns  join, dissenting.

The Court today logically applies yesterday’s illogic. I cannot 
disagree with the Court’s conclusion that the mootness issue in 
these cases is similar to some portions of the mootness issue in 
Firefighters v. Stotts, 467 U. S. 561 (1984). I therefore do not 
dispute that there is reason to think that the decision in Stotts 
bears on the Court of Appeals’ conclusion that these cases are 
moot. In my view, however, the portions of Stotts relevant to 
the mootness issue in this case are demonstrably wrong; they 
depart sharply from our precedents and ignore the jurisdictional 
limits imposed by the “case or controversy” requirements of Article 
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III of the Constitution. The sooner they are forgotten, the ear-
lier that the longstanding principles governing mootness doctrine 
can be resurrected. The Court of Appeals disposed of these cases 
in accordance with those principles, and I would let its ruling 
stand.

I
The controversy in these cases has remarkable similarity to the 

controversy in Stotts. It began when the city of Boston an-
nounced a plan to conduct a reduction in force as a response to its 
fiscal difficulties. The proposed reductions included layoffs in the 
Police and Fire Departments, both of which were operating under 
consent decrees to remedy past discrimination. Those decrees 
required the Departments to engage in preferential hiring of 
members of minority groups in order to raise the representation 
of minorities in the Departments to the level in the surrounding 
work force. The proposed layoffs were to be conducted on a 
“last-hired, first-fired” basis, and would have affected many mi-
nority persons hired under the consent decree.

Minority officers brought suit in federal court to enjoin the 
layoffs, and the court concluded that seniority-based layoffs would 
impede its efforts to remedy the past discrimination. Accord-
ingly, the District Court enjoined the Police and Fire Depart-
ments from conducting layoffs in a manner that would reduce the 
percentage of minorities employed in those Departments. Castro 
v. Beecher, 522 F. Supp. 873 (Mass. 1981). As a consequence, 
some nonminority employees were laid off ahead of minorities with 
less seniority. The State Civil Service Commission and the 
unions .representing affected nonminority persons challenged the 
orders of the District Court. The Court of Appeals, however, 
affirmed. Boston Chapter, NAACP v. Beecher, 679 F. 2d 965 
(CAI 1982).

Following the Court of Appeals’ decision and this Court’s grant 
of certiorari to review it, 459 U. S. 967 (1982), the Massachusetts 
Legislature enacted the Tregor Act to address the situation. 
1982 Mass. Acts, ch. 190. That legislation provided the city of 
Boston with new revenues, required reinstatement of all police 
and firefighters laid off during the reductions in force, secured 
those personnel against future layoffs for fiscal reasons, and re-
quired the maintenance of minimum-staffing levels in the Police 
and Fire Departments through June 30, 1983. This legislative 
action terminated all layoffs, and greatly diminished the risk that 
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future layoffs might take place. Respondents argued before this 
Court that the legislation rendered the controversy in these cases 
moot, and deprived the Court of jurisdiction to decide them. Be-
cause the legislation’s effects raised serious questions concerning 
this Court’s jurisdiction, we vacated the Court of Appeals’ judg-
ment and remanded the case for consideration of mootness in light 
of the Tregor Act. Firefighters v. Boston Chapter, NAACP, 461 
U. S. 477 (1983).

On remand, the Court of Appeals held that the Tregor Act’s 
mandatory reinstatement of all laid-off police and firefighters, and 
its requirement of minimum-staffing levels, removed the legally 
cognizable stake that the litigants had in the suits before the 
layoffs ended. Boston Chapter, NAACP n . Beecher, 716 F. 2d 
931 (CAI 1983). The court also rejected the claim that the con-
troversy presented by the case was “capable of repetition yet 
evading review.” If future layoffs occurred despite the Tregor 
Act, the court explained, there was no reason to assume that the 
state legislature would once again intervene before resolution by 
this Court. Finally, the court rejected the claim that these cases 
remain live because the District Court order interferes with back-
pay claims filed with the State Civil Service Commission by the 
affected nonminority workers. The Court of Appeals explained 
that those issues properly were to be resolved in the adminis-
trative proceedings before the Commission.

II
Because the Tregor Act is a Massachusetts statute, and Stotts 

involved layoffs in Tennessee, this Court’s decision in Stotts obvi-
ously sheds no light on whether the Court of Appeals properly as-
sessed the Tregor Act’s effect on the likelihood that future layoffs 
will occur in the Boston Police and Fire Departments. This 
Court’s decision in Stotts bears only on the question whether the 
backpay claims of individuals affected by the Boston layoffs create 
a controversy sufficient to provide a federal court with jurisdiction 
over these cases. The nature of those claims and the most basic 
principles of Article III make clear that they do not.

The elements of Article Ill’s “case or controversy” requirement 
are well established. Among them is the requirement that par-
ties before the Court have legally cognizable interests that are 
adverse to each other. Such adversity of interests must exist “at 
stages of appellate or certiorari review, and not simply at the date
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the action is initiated.” Roe n . Wade, 410 U. S. 113, 125 (1973). 
In addition, a complaining party must show “an injury to himself 
that is likely to be redressed by a favorable decision.” Simon v. 
Eastern Kentucky Welfare Rights Org., 426 U. S. 26, 38 (1976). 
A ruling that does not provide any relief to the prevailing party 
ignores the duty of federal courts “ ‘to decide actual controversies 
by a judgment which can be carried into effect, and not to give 
opinions upon moot questions or abstract propositions, or to de-
clare principles or rules of law which cannot affect the matter in 
issue in the case before it.’” Oil Workers v. Missouri, 361 U. S. 
363, 367 (1960), quoting Mills n . Green, 159 U. S. 651, 653 (1895).

When a case becomes moot while pending review, it is the “duty 
of the appellate court” to vacate the judgment below and remand 
with directions to dismiss. Duke Power Co. v. Greenwood 
County, 299 U. S. 259, 267 (1936). “That procedure clears the 
path for future relitigation of the issues between the parties and 
eliminates a judgment, review of which was prevented through 
happenstance.” United States v. Munsingwear, Inc., 340 U. S. 
36, 40 (1950). This disposition serves the purpose of preserving 
the rights of all parties to the controversy in any future litigation 
that might arise presenting similar issues.

Application of these principles makes it readily apparent that 
backpay claims filed against the city do not keep these cases alive 
and that the Court of Appeals correctly found them to be moot. 
First, claims for backpay simply are not a part of these cases. 
Petitioners do not seek backpay in them, and a decision of these 
cases will not provide backpay to anyone. It may be true, as the 
parties concede, that backpay claims are being litigated, or al-
ready have been decided, in administrative proceedings before the 
State Civil Service Commission. But the status of any such liti-
gation is irrelevant here, for it has always been the rule that a 
case is not kept alive because of issues that might arise in other 
proceedings in another forum. A federal court’s jurisdiction is 
determined by the conditions of the case before it. Oil Workers 
n . Missouri, 361 U. S., at 370 (“‘Our power only extends over and 
is limited by the conditions of the case now before us,’” quoting 
American Book Co. v. Kansas, 193 U. S. 49, 52 (1904)). Because 
backpay is not an issue in these cases, it cannot provide a juris-
dictional basis for these suits.

Second, it is apparent that the minority officers have no stake in 
the resolution of backpay claims of others filed with the State Civil 
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Service Commission. If backpay is awarded, it will come from 
the city, not from the minority officers, who are not parties to 
those proceedings, and who have no interest in whether such 
backpay is awarded. The possible dispute over backpay therefore 
does not create a controversy with respect to the minority officers 
who are respondents in these cases.

The Court of Appeals based its conclusion that these cases are 
moot on precisely these considerations. In rejecting the claim 
that backpay issues keep these cases live, the court explained:

“According to the established practice of the federal courts, 
when a case is found moot, the district court’s judgment will 
be vacated. Thus even assuming . . . that the district court’s 
order directly inhibits the state Civil Service Commission 
respecting the backpay claims, it will no longer do so. To be 
sure, a definitive ruling on the constitutionality of the district 
court’s past order might facilitate the Civil Service Commis-
sion’s resolution of the back pay claims. But such a ruling 
now—rendered in the absence of a present case or contro-
versy in this proceeding—would amount to no more than an 
advisory opinion. The federal courts are forbidden by Article 
III of the Constitution from giving advisory opinions. [Peti-
tioners’] interest in the resolution of this case shows that the 
issue here may retain some collateral vitality, but to avoid 
mootness a case must present both live issues and parties 
with legally cognizable interests. Plaintiffs now lack the 
‘personal stake’ necessary to keep alive the controversy which 
engendered this proceeding. The Civil Service Commission 
must therefore be left to decide the back pay claims under 
the governing state law without an advisory resolution of the 
constitutional issue by the federal courts.” 716 F. 2d, at 933 
(citations omitted).

Nothing in this Court’s opinion in Stotts explains why these 
principles are not fully applicable here. It is true that Stotts 
involved ancillary backpay issues somewhat similar to those in 
these cases, but the Court’s opinion never explained why vacating 
the District Court’s orders would not have cleared the path for full 
litigation of the backpay issues in an appropriate proceeding 
involving adverse parties. Instead, this Court’s opinion in Stotts 
proceeded from the misconception that even if the District Court’s 
orders in those cases were vacated, they still might control 
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backpay claims. 467 U. S., at 571. Because a vacated judg-
ment, by definition, cannot have any preclusive effect in subse-
quent litigation, the portion of the Court’s decision in Stotts that 
assumes the contrary is tautologically incorrect.

In addition to being controlled by longstanding principles of 
Article III, these cases attest to the underlying wisdom of those 
tenets. Petitioners do not suggest that they are entitled to 
backpay under Title VII of the Civil Rights Act of 1964. Any 
backpay claims that may have arisen as a result of the Boston 
layoffs presumably are controlled by state rather than federal law. 
We cannot claim familiarity with the standards governing such 
claims, and hence we are in no position to determine how the 
federal questions formerly presented by these cases are relevant 
to the claims for backpay under state law. It seems likely, 
however, that the issue raised in the civil service proceedings 
is whether the layoffs of the nonminority persons were “justified” 
under state law. See Mass. Gen. Laws Ann., ch. 31, §43 (West 
Supp. 1984-1985). To the extent that application of this standard 
might involve consideration of whether the layoffs were pursuant 
to a federal-court order, further review of these cases would shed 
no new light on that question. There is no dispute over whether 
the layoffs were conducted pursuant to outstanding federal-court 
orders that were validly entered and that the city had a legal duty 
to obey. See Walker v. City of Birmingham, 388 U. S. 307, 314 
(1967) (court order entered by court with subject-matter and per-
sonal jurisdiction over case gives rise to a plain duty to obey until 
order is stayed, vacated, or reversed). If the Fire and Police De-
partments can defend backpay claims on the ground that the layoff 
of nonminority persons was justified because of the city’s duty to 
obey a federal-court injunction, that defense presumably would 
exist regardless of whether the injunction is overturned on appeal. 
In any event, it is precisely because the issue of backpay is not 
being litigated in these cases, and hence the relevance of the Dis-
trict Court’s injunction is unclear, that it is improper for a federal 
court to use those claims as a basis for its jurisdiction over these 
cases. If resolution of backpay claims under state law ultimately 
does involve a federal question, that question would be reviewable 
when presented as part of a decision resolving the backpay claims.

The Court’s treatment of these cases is especially incongruous 
given that just last Term the Court implicitly rejected the view 
that backpay claims kept these cases live. When this Court 
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vacated the judgment in these cases and remanded them to the 
Court of Appeals, the Court expressly based its decision on the 
possibility that the Tregor Act rendered the cases moot. 461 
U. S., at 479. That Act affected only the prospective aspects of 
the layoffs; it ordered reinstatement of laid-off employees and 
protected them from similar layoffs in the future. There was no 
suggestion, either then or now, that the Tregor Act had any effect 
whatsoever on backpay claims stemming from layoffs in the past. 
Thus, the backpay claims that petitioners now assert as keeping 
these cases alive were in the same posture last Term. Had this 
Court then believed that backpay issues created a controversy in 
these cases, there would have been no reason to remand them to 
the Court of Appeals for consideration of the Tregor Act. By 
remanding the cases, this Court implicitly expressed its view that 
the backpay claims did not save the cases from being moot. The 
Court offers no explanation for taking a contrary position now.

Ill
Because the Court of Appeals properly stayed within the scope 

of its Article III powers, I would simply deny the petitions for 
certiorari in these cases. If the Court believes that the Court of 
Appeals improperly applied the principles of Article III, the Court 
has a duty to explain why. It is incongruous for the Court simply 
to remand for further consideration of the mootness issue “in light 
of” Stotts, because the Court’s opinion in Stotts ignored the princi-
ples that the Court of Appeals relied upon here. Rather than 
shedding any light on the mootness issue in these cases, Stotts 
casts a murky shadow over well-established Article III principles.

No. 83-995. Dougla s  v . Wainwr ight , Secretary , Florida  
Depar tment  of  Correct ions , et  al . C. A. 11th Cir. Certio-
rari granted, judgment vacated, and case remanded for further 
consideration in light of Waller v. Georgia, 467 U. S. 39 (1984). 
Reported below: 714 F. 2d 1532.

No. 83-1037. United  States  v . Cros s . C. A. 11th Cir. 
Certiorari granted, judgment vacated, and case remanded for 
further consideration in light of Hobby v. United States, ante, 
p. 339. Reported below: 708 F. 2d 631.

No. 83-1393. United  States  v . Cassity  et  al . C. A. 6th 
Cir. Certiorari granted, judgment vacated, and case remanded 
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for further consideration in light of United States v. Leon, ante, 
p. 897. Reported below: 720 F. 2d 451.

No. 83-1431. Mc Daniel  et  al . v . Georgia  Ass ociati on  of  
Retarded  Citizens  et  al .; and

No. 83-1451. Board  of  Public  Education  for  the  City  of  
Savann ah  and  the  Count y  of  Chatham  et  al . v . Georgia  
Ass ociati on  of  Retarded  Citiz ens  et  al . C. A. 11th Cir. 
Motion of National School Boards Association et al. for leave to 
file a brief as amici curiae in No. 83-1431 granted. Certiorari 
granted, judgment vacated, and cases remanded for further con-
sideration in light of Smith v. Robinson, ante, p. 992. Re-
ported below: 716 F. 2d 1565.

No. 83-1535. Immig rati on  and  Naturalizati on  Service  v . 
Oliva s -Monorrez . C. A. 9th Cir. Certiorari granted, judg-
ment vacated, and case remanded for further consideration in light 
of INS v. Lopez-Mendoza, ante, p. 1032. Reported below: 718 
F. 2d 1111.
Certiorari Granted—Reversed. (See No. 82-6935, ante, p. 1062.)
Miscellaneous Orders*

No. 35, Grig. United  States  v . Maine  et  al . Exceptions 
to the Report of the Special Master are set for oral argument in 
due course. [For earlier order herein, see, e. g., 465 U. S. 1018.]

No. 81-1859. Illinoi s v . Lafay ette , 462 U. S. 640. Mo-
tion of respondent for leave to proceed in forma pauperis granted. 
Respondent’s petition for writ of error coram nobis to vacate the 
judgment in this case denied. Justi ce  Marshall , Justice  
Rehnquist , and Justi ce  O’Connor  took no part in the consider-
ation or decision of this motion.

No. 82-1913. Garci a  v . San  Antonio  Metrop olit an  Tran -
sit  Autho rity  et  al .; and

No. 82-1951. Donova n , Secretary  of  Labor  v . San  Anto -
nio  Metrop olit an  Trans it  Authority  et  al . D. C. W. D. 
Tex. [Probable jurisdiction noted, 464 U. S. 812.] Cases re-
stored to calendar for reargument. In addition to the questions 
presented in the jurisdictional statements and previously briefed 

*For the Court’s order prescribing amendments to the Rules of this Court, 
see post, p. 1253.
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and argued, the parties are requested to brief and argue the 
following question: “Whether or not the principles of the Tenth 
Amendment as set forth in National League of Cities v. Usery, 
426 U. S. 833 (1976), should be reconsidered?”

No. 83-18. Dun  & Bradstreet , Inc . v . Greenmoss  Build -
ers , Inc . Sup. Ct. Vt. [Certiorari granted, 464 U. S. 959.] 
Case restored to calendar for reargument. In addition to the 
questions presented by the petition for writ of certiorari and 
previously briefed and argued, the parties are requested to brief 
and argue the following questions:

“1. Whether, in a defamation action, the constitutional rule of 
New York Times and Gertz with respect to presumed and puni-
tive damages should apply where the suit is against a nonmedia 
defendant?

“2. Whether, in a defamation action, the constitutional rule of 
New York Times and Gertz with respect to presumed and puni-
tive damages should apply where the speech is of a commercial or 
economic nature?”

No. 83-712. New  Jersey  v . T. L. 0. Sup. Ct. N. J. [Cer-
tiorari granted, 464 U. S. 991.] Case restored to calendar for 
reargument. In addition to the question presented by the peti-
tion for writ of certiorari and previously briefed and argued, the 
parties are requested to brief and argue the following question: 
“Did the assistant principal violate the Fourth Amendment in 
opening respondent’s purse in the facts and circumstances of this 
case?”

Justi ce  Steve ns , with whom Justi ce  Brennan  and Justi ce  
Marshall  join, dissenting.

In its decision in this case, the New Jersey Supreme Court 
addressed three distinct questions: (1) what is the proper stand-
ard for judging the reasonableness of a school official’s search of a 
student’s purse; (2) on the facts of this case, did the school official 
violate that standard; and (3) whether the exclusionary rule bars 
the use in a criminal proceeding of evidence that a school official 
obtained in violation of that standard. The Supreme Court held 
(1) that the correct standard is one of reasonable suspicion rather 
than probable cause; (2) that the standard was violated in this 
case; and (3) that the evidence obtained as the result of a violation 
may not be introduced in evidence against T. L. 0. in any criminal 
proceeding, including this delinquency proceeding.
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New Jersey’s petition for certiorari sought review of only the 
third question.1 The reasons why it did not seek review of either 
of the other two questions are tolerably clear. There is sub-
stantial agreement among appellate courts that the New Jersey 
Supreme Court applied the correct standard, and it is apparently 
one that the New Jersey law enforcement authorities favor. As 
far as the specific facts of the case are concerned, presumably 
New Jersey believed that this Court is too busy to take a case just 
for the purpose of reviewing the State Supreme Court’s applica-
tion of this standard to the specific facts of this case.

The single question presented to the Court has now been 
briefed and argued. Evidently unable or unwilling to decide the 
question presented by the parties, the Court, instead of dismissing 
the writ of certiorari as improvidently granted, orders reargument 
directed to the questions that New Jersey decided not to bring 
here. This is done even though New Jersey agrees with its 
Supreme Court’s resolution of these questions, and has no desire 
to seek reversal on those grounds.2 Thus, in this nonadversarial 
context, the Court has decided to plunge into the merits of the 
Fourth Amendment issues despite the fact that no litigant before 
it wants the Court’s guidance on these questions. Volunteering 
unwanted advice is rarely a wise course of action.

Of late, the Court has acquired a voracious appetite for judicial 
activism in its Fourth Amendment jurisprudence, at least when it 
comes to restricting the constitutional rights of the citizen. In 
United States v. Leon, ante, at 905, and Massachusetts v. 
Sheppard, ante, at 988, n. 5, the Court fashioned a new exception 
to the exclusionary rule despite its acknowledgment that narrower 

irThe petition presented a single question for review: “Whether the Fourth 
Amendment’s exclusionary rule applies to searches made by public school 
officials and teachers in school.”

2 At oral argument, the following colloquy took place between counsel for 
New Jersey and the bench:

“QUESTION: Well, do you think it is open to us to deal with the reason-
ableness of the search?

“MR. NODES: I believe that could be considered a question subsumed 
within the—

“QUESTION: But it wasn’t your intention to raise it?
“MR. NODES: It wasn’t our intention to raise it because we agree with the 

standard that was set forth by the New Jersey Supreme Court. We feel that 
that is a workable standard.” Tr. of Oral Arg. 7.
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grounds for decision were available in both cases.3 In United 
States v. Karo, ante, p. 705, in order to reverse a decision re-
quiring the suppression of evidence, the Court on its own initia-
tive made an analysis of a factual question that had not been pre-
sented or argued by either of the parties and managed to find a 
basis for ruling in favor of the Government. In Segura v. United 
States, ante, p. 796, two creative Justices reached the surprising 
conclusion that an 18-20-hour warrantless occupation of a citizen’s 
home was “reasonable,” despite the fact that the issue had not 
been argued and the Government had expressly conceded the 
unreasonableness of the occupation. And, as I have previously 
observed, in recent Terms the Court has elected to use its power 
of summary disposition exclusively for the benefit of prosecutors.4 
In this case, the special judicial action is to order the parties to 
argue a constitutional question that they have no desire to raise, 
in a context in which a ground for decision that the Court cur-
rently views as nonconstitutional is available,6 and on which the 
State’s chief prosecutor believes no guidance from this Court is 
necessary.

I believe that the adversary process functions most effectively 
when we rely on the initiative of lawyers, rather than the activism 
of judges, to fashion the questions for review. I respectfully 
dissent.

Certiorari Granted
No. 83-963. Board  of  License  Commi ss ioners  of  the  

Town  of  Tiver ton  v . Pastore , Liqu or  Contr ol  Admini s -
trator  of  Rhode  Islan d , et  al . Sup. Ct. R. I. Certiorari 
granted. Reported below: 463 A. 2d 161.

3 See ante, at 962-963 (Ste ve ns , J., concurring in judgment in Sheppard 
and dissenting in Leon).

4 See Florida v. Meyers, 466 U. S. 380, 385-386, and n. 3 (1984) (Ste ve ns , 
J., dissenting).

3 We are told that questions concerning the remedies for a Fourth Amend-
ment violation are not constitutional in dimension. United States v. Leon, 
ante, at 905-906. Apparently, this Court has imposed the exclusionary rule 
on the States as a result of the Fourth Amendment’s “invisible radiations,” 
Keeton v. Hustler Magazine, Inc., 465 U. S. 770, 780, n. 12 (1984), which 
act to somehow give the Court nonconstitutional supervisory powers over 
the state courts. My own view is different. See ante, at 978, and n. 37
(Ste ve ns , J., concurring in judgment in Sheppard and dissenting in Leon).
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Certiorari Denied
No. 82-6230. Arnau  v . New  York . Ct. App. N. Y. Certio-

rari denied. Reported below: 58 N. Y. 2d 27, 444 N. E. 2d 13.
No. 83-70. Pennsy lvania  v . Santner . Super. Ct. Pa. 

Certiorari denied. Reported below: 308 Pa. Super. 67, 454 A. 
2d 24.

No. 83-681. Denti co  et  al . v . United  States ;
No. 83-690. Musto  et  al . v . United  States ; and
No. 83-806. D’Agostin o  v . United  States . C. A. 3d Cir. 

Certiorari denied. Reported below: Nos. 83-681 and 83-690, 715 
F. 2d 822; No. 83-806, 722 F. 2d 735.

No. 83-979. Cronn  v . United  States . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 717 F. 2d 164.

No. 83-5063. Tranowski  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 702 F. 2d 668.

No. 83-5504. Wilkins  v . Whitak er  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 714 F. 2d 4.

No. 83-5689. Tydings  v . Department  of  Correc tions  
et  AL. C. A. 4th Cir. Certiorari denied. Reported below: 714 
F. 2d 11.

No. 83-5861. Perez  et  al . v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 714 F. 2d 52.

No. 83-5911. Gooda y  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 714 F. 2d 80.

No. 83-768. Faulkner  et  al . v . Well man  et  al . C. A. 
7th Cir. Motion of respondents Dwight Walker and Billie R. 
Adams for leave to proceed in forma pauperis granted. Certio-
rari denied. Reported below: 715 F. 2d 269.

No. 83-1212. Kentucky  v . Hamil ton . Sup. Ct. Ky. Cer-
tiorari denied. Reported below: 659 S. W. 2d 201.

Justi ce  Rehnquist , with whom Justi ce  O’Connor  joins, 
dissenting.

Respondent Hamilton was tried for the crimes of rape and in-
cest, in which he was charged with having had sexual intercourse 
with his 10-year-old daughter. He was found guilty on both 
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counts and was sentenced to life imprisonment on the rape charge 
and 10 years on the incest charge, the sentences to be served con-
currently. The Supreme Court of Kentucky affirmed his convic-
tion for rape and his sentence of life imprisonment, but reversed 
his conviction for incest. 659 S. W. 2d 201 (1983). That court 
was of the view that sentencing respondent for two different 
crimes based on the single act of intercourse with his daughter 
violated the constitutional guarantee against double jeopardy.

The Supreme Court of Kentucky believed that the closest anal-
ogy to the present case was our decision in Harris v. Oklahoma, 
433 U. S. 682 (1977), in which we held that petitioner Harris, who 
had earlier been tried and convicted of the felony murder of a gro-
cery clerk, could not be later tried for the armed robbery of the 
store which was the predicate offense for the felony-murder pros-
ecution. In the present case, however, it is undisputed that the 
State defines rape as sexual intercourse with one who is less than 
12 years old, Ky. Rev. Stat. § 510.040(l)(b)(2) (1975), and defines 
incest as sexual intercourse with a member of one’s family, Ky. 
Rev. Stat. § 530.020 (1975). Thus while both offenses require the 
element of sexual intercourse, each requires an additional element 
which the other does not. Although the Kentucky Supreme 
Court purported to rely on our decision in Blockburger v. United 
States, 284 U. S. 299 (1932), its ruling is directly contrary to this 
language from Blockburger:

“The applicable rule is that where the same act or transaction 
constitutes a violation of two distinct statutory provisions, 
the test to be applied to determine whether there are two of-
fenses or only one, is whether each provision requires proof 
of a fact which the other does not. ...” Id., at 304.

Earlier this Term, we reiterated the traditional definition of 
the protection of the Double Jeopardy Clause of the Fifth 
Amendment:

“‘"It protects against a second prosecution for the same of-
fense after acquittal. It protects against a second prosecu-
tion for the same offense after conviction. And it protects 
against multiple punishments for the same offense.’” Brown 
v. Ohio, 432 U. S. 161, 165 (1977), quoting North Carolina n . 
Pearce, 395 U. S. 711, 717 (1969).” Ohio v. Johnson, 467 
U. S. 493, 498 (1984).
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In the present case, respondent Hamilton has neither been ac-
quitted and subjected to a second prosecution, nor convicted and 
subjected to a second prosecution. The only conceivable double 
jeopardy protection which he can invoke is that against multiple 
punishments for the same offense. But we held in Missouri n . 
Hunter, 459 U. S. 359, 368 (1983), that the question whether 
punishments are “multiple” under the Double Jeopardy Clause 
is essentially one of legislative intent, a principle we reaffirmed 
in Ohio v. Johnson, supra, at 499, and n. 8. Here the Kentucky 
Legislature has given no indication that it wishes something less 
than the statutorily provided penalty imposed for each offense 
when a defendant is convicted of both rape and incest. There 
was, therefore, no violation of the Double Jeopardy Clause of the 
Fifth Amendment, as applied to the States by the Fourteenth 
Amendment to the United States Constitution, entailed in the 
sentences imposed by the Kentucky trial court.

I believe that the decision of the Supreme Court of Kentucky is 
so obviously mistaken that it should be summarily reversed on the 
authority of Ohio v. Johnson, supra, and Missouri v. Hunter, 
supra, but at the very least I would grant the State’s petition for 
certiorari, vacate the judgment below, and remand this case to the 
Supreme Court of Kentucky for reconsideration in the light of 
those cases.

No. 83-1318. Garrison , Warden , et  al . v . Alsto n . C. A. 
4th Cir. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 720 F. 
2d 812.

No. 83-1321. Calif orni a  et  al . v . Tenneco  Oil  Co . et  al .;
No. 83-1432. Public  Util ity  Commis si oner  of  Oregon  et  

al . v. Phill ips  Petr oleum  Co . et  al .;
No. 83-1433. Northw est  Pipe line  Corp , et  al . v . Phil -

lip s  Petrol eum  Co . et  al .;
No. 83-1442. El  Paso  Natural  Gas  Co . v . Tenne co  Oil  

Co. et  al .;
No. 83-1443. Pacific  Gas  & Electric  Co . et  al . v . Ten -

neco  Oil  Co . et  al .; and
No. 83-1618. Federal  Energy  Regulatory  Commis si on  v . 

Tenne co  Oil  Co . et  al . C. A. 11th Cir. Certiorari denied. 
Justic e  White  and Just ice  Blackm un  would grant certiorari. 
Justi ce  Powell  and Justi ce  O’Connor  took no part in the
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consideration or decision of these petitions. Reported below: 708 
F. 2d 1011.

No. 83-5614. Mahoney  v . United  States . C. A. 5th Cir. 
Certiorari denied. Justice  Brennan  and Justi ce  Marshall  
would grant certiorari. Reported below: 712 F. 2d 956.

No. 83-6195. Dobbert  v . Stricklan d  et  al . C. A. 11th 
Cir.;

No. 83-6326. Sivak  v . Idaho . Sup. Ct. Idaho;
No. 83-6405. Routly  v . Florida . Sup. Ct. Fla.;
No. 83-6611. Gibson  v . Idaho . Sup. Ct. Idaho; and
No. 83-6653. Parad is  v . Idaho . Sup. Ct. Idaho. Certiorari 

denied. Reported below: No. 83-6195, 718 F. 2d 1518; No. 83- 
6326, 105 Idaho 900, 674 P. 2d 396; No. 83-6405, 440 So. 2d 1257; 
No. 83-6611, 106 Idaho 54, 675 P. 2d 33; No. 83-6653, 106 Idaho 
117, 676 P. 2d 31.

Just ice  Brennan  and Just ice  Marsh all , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg n . Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

No. 83-7041 (A-1068). Wooll s v. Texas . Ct. Crim. App. 
Tex. Application for stay of execution of sentence of death, 
presented to Justice  White , and by him referred to the Court, 
denied. Certiorari denied. Justice  Brennan  and Just ice  
Marsh all  would grant the application and the petition. Just ice  
Rehnquist  took no part in the consideration or decision of this 
application and petition. Reported below: 665 S. W. 2d 455.

July  10, 1984
Dismissal Under Rule 53

No. 83-1923. Louisia na  Department  of  Transp ortati on  
and  Devel opm ent  v . Luling  Indus trial  Park , Inc ., et  al . 
Ct. App. La., 5th Cir. Certiorari dismissed under this Court’s 
Rule 53. Reported below: 443 So. 2d 672.

July  11, 1984
Miscellaneous Order

No. A-22. Stanley  v . Kemp , Warden . Application for stay 
of execution of sentence of death, presented to Just ice  Powell ,
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and by him referred to the Court, denied. Justi ce  Steve ns  
would grant the application.

Just ice  Marshall , with whom Justi ce  Brennan  joins, 
dissenting.

Petitioner challenges his conviction and death sentence on six 
colorable grounds. His stay application presenting those assign-
ments of error did not arrive in this Court until 10:25 p. m. on 
July 11, 1984, less than two hours before his scheduled execution. 
At a minimum, I would grant a stay of sufficient duration to make 
possible a meaningful evaluation of petitioner’s claims. In my 
view, the importance and irrevocability of our decision require at 
least that we take the time necessary to ensure that the proceed-
ings below were as error free as humanly possible.

I dissent.

July  12, 1984
Miscellaneous Orders

No. A-24. Wainwr ight , Secre tary , Flori da  Depart -
ment  of  Corrections  v . Smith . Application to vacate the 
order of the United States Court of Appeals for the Eleventh Cir-
cuit entered July 12, 1984, granting a stay of execution of sentence 
of death, presented to Justi ce  Powell , and by him referred to 
the Court, denied.

No. A-27. Washington  v . Wainwright , Secret ary , Flor -
ida  Departm ent  of  Correcti ons . Application for stay of exe-
cution of sentence of death, presented to Justi ce  Powe ll , and by 
him referred to the Court, denied.

Justi ce  Brennan  and Justi ce  Marsh all , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg n . Georgia, 428 U. S. 153, 
227 (1976) (Brennan , J., dissenting); id., at 231 (Marshal l , J., 
dissenting), we would grant petitioner’s application for a stay of 
his execution.

July  18, 1984
Dismissal Under Rule 53

No. 83-1897. In  re  Fernande z -Toledo  et  al . Petition for 
writ of mandamus dismissed under this Court’s Rule 53.
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July  30, 1984

Dismissal Under Rule 53
No. 83-1248. Mobil  Oil  Corp , et  al . v . Batche lde r  et  al . 

Sup. Ct. Kan. Certiorari dismissed as to petitioner Atlantic 
Richfield Co. under this Court’s Rule 53. Reported below: 233 
Kan. 846, 667 P. 2d 337.

July  31, 1984

Dismissal Under Rule 53
No. 83-1835. Walker  v . Lockhar t , Superi ntendent , Ar -

kansas  Depa rtme nt  of  Correcti ons . C. A. 8th Cir. Certio-
rari dismissed under this Court’s Rule 53. Reported below: 726 
F. 2d 1238.

August  2, 1984

Dismissal Under Rule 53
No. 83-1928. Stark  et  al . v . Atw ood  Group  et  al . C. A. 

5th Cir. Certiorari dismissed under this Court’s Rule 53. Re-
ported below: 725 F. 2d 255.

Miscellaneous Orders
No.-------- . Central  Jersey  Industri es , Inc ., et  al . v . 

Unite d  States  Railw ay  Ass n , et  al . Statement of appellants 
as to dismissal of the appeal was received July 26, 1984, and 
presented to the Court for its consideration. The appeal from 
the Special Court, Regional Rail Reorganization Act of 1973, to 
review the final judgment entered July 23, 1984, shall not be 
dismissed at this time under § 303(d) of the Regional Rail Re-
organization Act of 1973. The time to docket the appeal is 
extended to and including September 21, 1984. The application 
for leave to file a statement as to jurisdiction in excess of the page 
limitations is granted provided the statement as to jurisdiction 
does not exceed 40 pages. Justice  Brennan  took no part in the 
consideration or decision of this order.

No. A-1025 (84-19). Mc Donald  et  al . v . Burrow s , Sher -
iff  of  Wichita  County , Texas , et  al . C. A. 5th Cir. Appli-
cation for recall and stay, addressed to Justi ce  Brennan  and 
referred to the Court, denied.
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No. D-420. In  re  Disbarm ent  of  Brownlow . Disbarment 
entered. [For earlier order herein, see 466 U. S. 948.]

No. D-429. In  re  Disbarment  of  Cooper . Disbarment 
entered. [For earlier order herein, see 466 U. S. 969.]

No. D-440. In  re  Disbarment  of  Work . It is ordered that 
Daniel Michael Work, Jr., of Oklahoma City, Okla., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-441. In  re  Disbarm ent  of  Mushki n . It is ordered 
that Morrow D. Mushkin, of Brooklyn, N. Y., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-442. In  re  Disbarment  of  Sweeney . It is ordered 
that John J. Sweeney, Jr., of New York, N. Y., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-443. In  re  Disbarm ent  of  Dizak . It is ordered that 
Robert Earl Dizak, of Brooklyn, N. Y., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-444. In  re  Disbarment  of  Sherr . It is ordered that 
William C. Sherr, of New York, N. Y., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-445. In  re  Disbarment  of  Nicholas . It is ordered 
that John G. Nicholas, of Flushing, N. Y., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-447. In  re  Dis barment  of  Thornell . It is ordered 
that Michael Thornell, of Houston, Tex., be suspended from the 
practice of law in this Court and that a rule issue, returnable
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within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

Rehearing Denied
No. 80, Orig. Colorado  v . New  Mexic o  et  al ., 467 U. S. 

310;
No. 82-432. Local  No . 82, Furni ture  & Piano  Moving , 

Furniture  Store  Drivers , Helpers , Warehousemen  & 
Packers , et  al . v . Crowle y  et  al ., 467 U. S. 526;

No. 82-1643. Interstate  Commerce  Commis sion  et  al . v .
Ameri can  Truckin g  Assns ., Inc ., et  al ., 467 U. S. 354;

No. 83-904. Ohio  v . Johnson , 467 U. S. 493;
No. 83-1067. Maddox  v . United  States , 467 U. S. 1214;
No. 83-1261. Lyddan  v . United  States , 467 U. S. 1214;
No. 83-1578. Merritt  v . Georgi a , 467 U. S. 1241;
No. 83-1588. Cramer  v . State  Bar  of  Michi gan  et  al ., 

466 U. S. 974;
No. 83-1614. Gott fri ed  et  al . v . United  States  et  al ., 

467 U. S. 1252;
No. 83-1731. Cohra n  v. State  Bar  of  Georgi a , 467 U. S. 

1223;
No. 83-1769. Burche  v . Walters  et  al ., 467 U. S. 1242;
No. 83-1806. Mc Anlis  v . United  States  et  al ., 467 U. S. 

1227;
No. 83-1810. Miller  v . Port  of  Ilwaco  et  al ., 467 U. S. 

1243;
No. 83-5088. Gilbert  v . South  Carolina , 467 U. S. 1220;
No. 83-5092. Gleaton  v . Aiken , Warden , et  al ., 467 U. S. 

1220;
No. 83-5148. High  v . Kemp , Superintendent , Georgi a  

Diagnostic  and  Classifi cation  Center , 467 U. S. 1220;
No. 83-6090. Berryh ill  v . Francis , Warden , 467 U. S. 

1220;
No. 83-6614. Tillis  v . Cooke  et  al ., 467 U. S. 1244;
No. 83-6626. Colli ns  v . Western  Electri c  Co ., Inc ., 467 

U. S. 1254; and
No. 83-6627. Alers  v . Puerto  Rico  et  al ., 467 U. S. 1230. 

Petitions for rehearing denied.

No. 83-5716. Corn  v . Zant , Warden , 467 U. S. 1220. Peti-
tion for rehearing denied. Just ice  Powe ll  would defer action
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on the petition pending decision by the Court in No. 83-1590, 
Francis n . Franklin [certiorari granted, 467 U. S. 1225].

August  9, 1984
Miscellaneous Orders

No. 82-2157. Central  States , Southeast  & Southw est  
Areas  Pension  Fund  et  al . v . Central  Transport , Inc ., 
et  al . C. A. 6th Cir. [Certiorari granted, 467 U. S. 1250.] 
Motion of petitioners to dispense with printing the joint appendix 
denied.

No. 83-297. Armco  Inc . v . Hardesty , Tax  Commi ss ioner  
of  West  Virgi nia , 467 U. S. 638. Appellant is requested to 
file a response to the petition for rehearing within 30 days.

No. 83-997. Trans  World  Airli nes , Inc . v . Thurston  et  
al . C. A. 2d Cir. [Certiorari granted, 465 U. S. 1065]; and

No. 83-1325. Air  Line  Pilots  Ass n ., Internatio nal  v . 
Thurston  et  al . C. A. 2d Cir. [Certiorari granted, 466 U. S. 
926.] Motion of American Federation of Labor and Congress of 
Industrial Organizations for leave to file a brief as amicus curiae 
granted.

No. 83-1013. Chemical  Manufa cturers  Ass n , et  al . v . 
Natural  Resourc es  Defens e  Counc il , Inc ., et  al .; and

No. 83-1373. United  States  Environmenta l  Protection  
Agenc y  v . Natural  Resourc es  Defense  Counci l , Inc ., et  
al . C. A. 3d Cir. [Certiorari granted, 466 U. S. 957.] Motion 
of Chamber of Commerce of the United States for leave to file a 
brief as amicus curiae granted.

No. 83-1045. United  States  Department  of  Just ice  et  
al . v. Provenzano . C. A. 3d Cir. [Certiorari granted, 466 
U. S. 926]; and

No. 83-5878. Shapiro  et  al . v . Drug  Enforcement  Ad -
minis trat ion . C. A. 7th Cir. [Certiorari granted, 466 U. S. 
926.] Motion of respondent in No. 83-1045 and petitioners in 
No. 83-5878 for divided argument granted.

No. 83-1065. Count y  of  Oneida , New  York , et  al . v . 
Oneida  Indian  Nation  of  New  York  State  et  al .; and

No. 83-1240. New  York  v . Oneida  Indian  Nati on  of  New  
York  State  et  al . C. A. 2d Cir. [Certiorari granted, 465 
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U. S. 1099.] Motion of petitioners for divided argument and for 
additional time for oral argument granted, and 15 additional min-
utes allotted for that purpose. Motion of the Solicitor General for 
leave to participate in oral argument as amicus curiae, for divided 
argument, and for additional time for oral argument granted, and 
15 additional minutes allotted for that purpose.

No. 83-1084. Vis ta  Resource s , Inc ., et  al . v . Seagrave  
Corp . C. A. 2d Cir. [Certiorari granted, 466 U. S. 970.] 
Motions of Advance Ross Corp, and Ivan K. Landreth et al. for 
leave to file briefs as amici curiae granted.
Dismissal Under Rule 53

No. 83-1084. Vis ta  Resource s , Inc ., et  al . v . Seagrave  
Corp . C. A. 2d Cir. [Certiorari granted, 466 U. S. 970.] Writ 
of certiorari dismissed under this Court’s Rule 53.

Augus t  16, 1984
Miscellaneous Orders

No. 94, Orig. South  Carolina  v . Regan , Secretary  of  
the  Treas ury . Motion of National Governors’ Association for 
leave to intervene as a party petitioner referred to the Special 
Master. [For earlier order herein, see, e. g., 466 U. S. 948.]

No. A-37 (84-138). South  Carolina  v . United  State s  et  
al . D. C. D. C. Application for stay, addressed to Justi ce  
Powell  and referred to the Court, denied.
Rehearing Denied

No. 82-1350. United  States  v . United  Scotti sh  Insur -
ance  Co. et  AL., 467 U. S. 797;

No. 83-490. Davis  et  al . v . Scherer , ante, p. 183;
No. 83-747. Washington  Metrop olit an  Area  Transi t  

Autho rity  v . Johnson  et  al ., 467 U. S. 925;
No. 83-916. United  States  v . Morton , 467 U. S. 822;
No. 83-6260. Travaglia  v . Pennsylvania , 467 U. S. 1256;
No. 83-6277. Handy  v . Peck , 467 U. S. 1253;
No. 83-6410. Patte rson  v . Heff ron  et  al ., 467 U. S. 1259;
No. 83-6567. Arnold  v . South  Carol ina , 467 U. S. 1265;
No. 83-6575. Plath  v . South  Carolina , 467 U. S. 1265; and 
No. 83-6591. Pershe  v . Irizar ry  et  al ., 467 U. S. 1237.

Petitions for rehearing denied.
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No. 83-6610. Barfie ld  v . Harris , Superi ntendent , North  
Carolina  Correctional  Cente r  for  Women , et  al ., 467 
U. S. 1210; and

No. 83-6649. Slater  v . United  States , 467 U. S. 1254. 
Petitions for rehearing denied.

No. 82-1005. Chevron  U. S. A. Inc . v . Natural  Re -
sourc es  Defens e  Counc il , Inc ., et  al .;

No. 82-1247. American  Iron  & Steel  Insti tute  et  al . v . 
Natural  Resourc es  Defense  Council , Inc ., et  al .; and

No. 82-1591. Ruckels haus , Administ rator , Environmen -
tal  Protection  Agenc y  v . Natur al  Resource s Defen se  
Council , Inc ., et  al ., 467 U. S. 837. Petition for rehearing 
denied. Justi ce  Marshal l , Justi ce  Rehnquist , and Justi ce  
O’Connor  took no part in the consideration or decision of this 
petition.

No. 83-6395. Ward  v . Gene ral  Motors  Corp ., 466 U. S. 
961; and

No. 83-6396. Ward  v . Equal  Employment  Opport unity  
Commis sio n , 466 U. S. 953. Motions for leave to file petitions 
for rehearing denied.

August  23, 1984
Miscellaneous Orders

No. A-1038 (83-6864). Tafoya  et  al . v . United  States . 
C. A. 5th Cir. Application for stay, addressed to Justice  
O’Connor  and referred to the Court, denied.

No. 35, Orig. United  State s  v . Maine  et  al . Motion of 
New York and Rhode Island for divided argument granted. [For 
earlier order herein, see, e. g., ante, p. 1213.]

No. 82-1913. Garci a  v . San  Antonio  Metrop olit an  Tran -
sit  Autho rity  et  al .; and

No. 82-1951. Donovan , Secretary  of  Labor  v . San  Anto -
nio  Metrop olit an  Trans it  Authority  et  al . D. C. W. D. 
Tex. [Probable jurisdiction noted, 464 U. S. 812.] Motion of the 
Solicitor General for divided argument granted.

No. 82-1922. Southern  Motor  Carrier s Rate  Confer -
ence , Inc ., et  al . v . United  States . C. A. 11th Cir. [Cer-
tiorari granted, 467 U. S. 1240.] Motions of American Movers 
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Conference et al. and Edison Electric Institute for leave to file 
briefs as amici curiae granted.

No. 83-812. Wallace , Governor  of  Alabam a , et  al . v . 
Jaff ree  et  al .; and

No. 83-929. Smi th  et  al . v . Jaffree  et  al . C. A. 11th Cir. 
[Probable jurisdiction noted, 466 U. S. 924.] Motion of the Solici-
tor General for leave to participate in oral argument as amicus 
curiae and for divided argument granted.

No. 83-990. School  Dist rict  of  the  City  of  Grand  Rapi ds  
et  al . v. Ball  et  al . C. A. 6th Cir. [Certiorari granted, 465 
U. S. 1064.] Motion of respondents to permit Nancy L. Dilley to 
present oral argument pro hac vice denied.

No. 83-1437. Marek  et  al . v . Chesn y , Individual ly , and  
as  Adminis trator  of  the  Estate  of  Chesny . C. A. 7th Cir. 
[Certiorari granted, 466 U. S. 949.] Motion of the Solicitor Gen-
eral for leave to participate in oral argument as amicus curiae and 
for divided argument granted.

No. 83-1476. United  States  v . Dann  et  al . C. A. 9th Cir. 
[Certiorari granted, 467 U. S. 1214.] Motion of American Land 
Title Association for leave to file a brief as amicus curiae granted.

No. 83-1625. United  States  v . Johns  et  al . C. A. 9th 
Cir. [Certiorari granted, 467 U. S. 1250.] Motion of the Solici-
tor General to dispense with printing the joint appendix granted.

August  27, 1984

Dismissal Under Rule 53
No. 84-37. Cessna  Aircr aft  Co . v . Blevi ns . C. A. 10th 

Cir. Certiorari dismissed under this Court’s Rule 53. Reported 
below: 728 F. 2d 1576.

Augus t  29, 1984

Dismissal Under Rule 53
No. 84-8. Hazeltine  Corp . v . RCA Corp . C. A. Fed. Cir. 

Certiorari dismissed under this Court’s Rule 53. Reported below: 
730 F. 2d 1440.
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August  30, 1984
Dismissal Under Rule 53

No. 83-2103. In  re  United  State s . Petition for writ of 
mandamus dismissed under this Court’s Rule 53.

Septembe r  4, 1984
Miscellaneous Order

No. A-139. Knighton  v . Maggio , Warden . C. A. 5th Cir. 
Application for certificate of probable cause and stay of execution 
of sentence of death, presented to Just ice  White , and by him 
referred to the Court, denied. Just ice  Blackm un  and Just ice  
Stevens  would grant the application.

Justic e Brennan , with whom Justi ce  Marshall  joins, 
dissenting.

In this application—presented to us three days after the Fifth 
Circuit denied an appeal from a first federal habeas petition— 
Knighton has applied for a stay of his execution scheduled for 
September 5, 1984. The stay will enable Knighton to file a full- 
fledged petition for certiorari. Even given the time pressures 
under which it was prepared, the application raises two substan-
tial constitutional questions.

Knighton argues that his jury—which was death-qualified in ac-
cordance with Witherspoon v, Illinois, 391 U. S. 510 (1968)—was 
improperly constituted because a Witherspoon-qualified jury is as 
a matter of empirical fact more inclined to convict at the guilt 
phase of the trial than is a jury composed of a fair cross section 
of the community. If Knighton is correct, he will have been 
convicted of a capital offense by a jury that would fail to meet 
our standards for neutrality in a much less serious offense.

At least one District Court has accepted a claim like that made 
by Knighton. Grigsby v. Mabry, 569 F. Supp. 1273 (ED Ark. 
1983), appeal pending, No. 83-2113 (CA8). One other District 
Court accepted a similar claim, see Keeten v. Garrison, 578 
F. Supp. 1164 (WDNC 1984), but was recently reversed by the 
Fourth Circuit, see Keeten v. Garrison, 742 F. 2d 129 (1984). 
Yet the District Court here did not even grant Knighton an evi-
dentiary hearing on this point. And the Court of Appeals inex-
plicably affirmed the denial of Knighton’s habeas petition without 
rejecting his argument and without deciding it. The panel held 
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that the argument “must be directed to other fora, legislative and 
judicial.” Knighton v. Maggio, 740 F. 2d 1344, 1351 (1984). I 
do not know why the panel felt unqualified to consider the issue, 
but Knighton—like any litigant—deserves the opportunity to be 
put to his proof before some competent forum. By its decision 
today, the Court has in effect sent him to his death without such 
an opportunity.

Knighton’s claim of ineffective assistance of counsel also seems 
to me compelling. The murder with which Knighton was charged 
was a murder of a white proprietor by a black man in the course 
of a robbery. He was arrested in April and by June he was 
sentenced to death. Regardless whether this 2-month period 
could have provided sufficient preparation time even for dedicated 
attorneys who could singlemindedly devote themselves to the com-
plexities of a capital case, Knighton’s appointed attorney seems to 
have failed to take advantage of even the small amount of time 
that was available. He spent a shockingly small period of time— 
six hours in all—interviewing his client. And he seems to have 
spent no time at all investigating Knighton’s background and 
character in order to put on a defense at the sentencing phase.

If the attorney had been preparing for a trial of a minor felony 
or some small-scale racket, this kind of preparation may have been 
enough, at least to meet constitutional requirements. But with 
his client’s life at stake, this minimal effort is insufficient to meet 
the Constitution’s demands that a capital defendant have reason-
ably effective representation. The failure of representation is 
particularly glaring in a case like this, where the defendant’s 
previous criminal record was already before the jury, no evidence 
of mitigating factors seems to have been introduced, and the 
aggravating circumstances were exceptionally weak. Given this 
lack of aggravating circumstances—the only clearly valid one 
being that Knighton committed the murder in the course of a 
robbery, see State v. Knighton, 436 So. 2d 1141, 1159 (La. 1983)— 
Knighton could certainly make out a fair case of prejudice as well.

I continue to adhere to my view that the death penalty is in all 
circumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 
153, 227 (1976) (Brennan , J., dissenting), and would therefore 
grant the application in this case. But even if I believed other-
wise, I would stay the execution in this case—where the entire 
federal habeas proceedings have taken a little over three months, 
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only slightly more time than a noncapital defendant is accorded 
just to prepare a petition for certiorari—so that Knighton has the 
opportunity to prepare a petition for certiorari and this Court has 
an orderly opportunity to give it fair consideration.

Sep tem ber  7, 1984
Certiorari Denied

No. 84-5378 (A-157). Dobbert  v . Wainwright , Secretary , 
Flori da  Department  of  Correcti ons . C. A. 11th Cir. 
Application for stay of execution of sentence of death, presented 
to Justice  Powell , and by him referred to the Court, denied. 
Certiorari denied. Justi ce  Stevens  would grant the application 
for stay of execution. Reported below: 742 F. 2d 1274.

Justi ce  Brennan , with whom Justi ce  Marshall  joins, 
dissenting.

The State of Florida intends to electrocute the applicant Ernest 
John Dobbert, Jr. in several hours. Dobbert seeks a stay of his 
execution pending the orderly disposition of a petition for a writ of 
certiorari. He raises substantial issues concerning the constitu-
tionality of his death sentence and the proper measure of federal 
deference to state-court factfinding under 28 U. S. C. § 2254(d). 
I would grant Dobbert’s application and stay his execution.

I
Dobbert was convicted in 1974 of the first-degree murder of his 

9-year-old daughter Kelly. Although the jury recommended a life 
sentence by a vote of 10-2, the presiding judge, R. Hudson Olliff, 
overrode the recommendation and imposed the death sentence.

Dobbert’s 13-year-old son, John III, testified at trial that he 
saw Dobbert kick Kelly in the stomach several times on the night 
before her death and that, on the subsequent evening, he saw 
Dobbert choke the girl until she stopped breathing. John III was 
“the State’s key witness” at trial. Dobbert v. State, 414 So. 2d 
518, 519 (Fla. 1982). There was abundant evidence that Dobbert 
had committed unspeakably brutal acts toward his children, but 
John Ill’s testimony was the sole evidence that Dobbert had actu-
ally and deliberately strangled Kelly to death. “While the evi-
dence presented without his testimony was adequate to convict of 
second-degree murder, young Dobbert’s testimony supplied the 
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sole basis for finding premeditation. There is no doubt that 
Dobbert inflicted injuries that caused the death of his daughter, 
but only through the trial testimony of young Dobbert is there 
evidence of his intent to cause that death.” Dobbert v. State, 
456 So. 2d 424, 431 (1984) (McDonald, J., dissenting in part).

In 1982, eight years after his father had been convicted and sen-
tenced to death, John III recanted his trial testimony. His affida-
vit, set forth in full as an appendix to this opinion, is direct and to 
the point: “I did not testify truthfully about the cause of my sister 
Kelly’s death at the trial. . . . My father did not kill Kelly.” John 
III stated that, in fact, the “kicking incident” had occurred two 
weeks before Kelly’s death. With respect to the fatal night, John 
III now states that he remembers Kelly “sitting in bed eating 
some soup. She started vomiting, and then choking on her own 
vomit and food. My father tried to give her mouth to mouth 
resuscitation, but it didn’t work. Kelly was not killed by my 
father; she died accidentally, choking on food or vomit.”

Why had John III earlier testified that Dobbert choked Kelly to 
death? First, at the time of the trial “I was still deathly afraid of 
my father after all I’d been through and seen, and wanted to be 
sure he’d be locked up where I’d be safe from him.” Second, in 
the time leading up to and following the trial, John III was living 
at a children’s home in Wisconsin where he was undergoing hyp-
nosis and kept “heavily medicated” on Thorazine. Finally, “[a]l- 
though no one ever said it directly,” John III “knew” that the staff 
at the children’s home “wanted me to testify that my father killed 
my sister. I looked up to these people and wanted desperately to 
please them—they were good to me and concerned about me in a 
way I hadn’t known for years.”

Dobbert has twice argued in state court that his capital convic-
tion and sentence are unconstitutional in light of John Ill’s per-
jured testimony. The first time, in connection with his request to 
file a petition for a writ of error coram nobis, the Supreme Court 
of Florida held that John Ill’s recantation is not “new evidence” 
and therefore does not deserve judicial attention. Dobbert v. 
State, 414 So. 2d, at 520. The court argued that, because John 
III had given a statement to the police after Kelly’s death which 
contradicted the testimony he later gave at trial, defense counsel 
could have cross-examined the boy at trial on the inconsistencies 
between the earlier statement and his testimony. Ibid.
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The second time, in connection with a motion to vacate the 
conviction, Circuit Judge R. Hudson Olliff held that, even in 
the face of the recantation, there is no “evidence or proof” to 
support Dobbert’s claim of perjured testimony. State v. Dobbert, 
No. 73-5068, p. 81 (Fla. 4th Cir. Ct., May 1, 1984), aff’d, 456 So. 
2d 424 (1984). Judge Olliff, who had presided over the original 
trial, reviewed John Ill’s statements to the police, deposition 
testimony, trial testimony, and subsequent deposition testimony 
in a civil proceeding. Although John Ill’s initial statements to 
the police contradicted his subsequent trial testimony, Judge Olliff 
found that the inconsistencies were easily explained away in light 
of the boy’s terror of the father. Judge Olliff then reviewed John 
Ill’s other prerecantation statements and held that they “are all 
consistent and each corroborates the other.” Thus, he concluded, 
even in the face of the recantation “it is obvious that the murder 
conviction was not based solely—or in part—upon perjured testi-
mony. Nor is there any evidence or proof to support [Dobbert’s] 
allegation of perjury.” State v. Dobbert, No. 73-5068, at 81. 
Judge Olliff made this conclusion without any discussion or analy-
sis of John Ill’s recantation. The Supreme Court of Florida 
affirmed, holding that Dobbert’s claim of perjury is “without 
merit” because “there is no evidence or proof to support present 
counsel’s allegation of perjury.” 456 So. 2d, at 429.

Dobbert then filed a successive petition for federal habeas relief 
in the United States District Court for the Middle District of 
Florida. Although there is no question that Dobbert was not 
abusing the writ on this issue—John Ill’s recantation had come 
after Dobbert’s first federal petition had been denied—the District 
Court denied the petition because Judge Olliff had found that 
“even in light of the 1982 recantation John’s trial testimony was 
not perjured. Judge Olliff found, instead, that there was ‘no 
evidence or proof to support [petitioner’s] allegation of perjury.’” 
593 F. Supp. 1418, 1427 (1984). This finding, the District Court 
concluded, commands deference under 28 U. S. C. § 2254(d). See 
Sumner v. Mata, 449 U. S. 539 (1981). The Eleventh Circuit has 
now affirmed 2-1. 742 F. 2d 1274 (1984) (Clark, J., dissenting).

II
Recantation testimony is properly viewed with great suspicion. 

It upsets society’s interest in the finality of convictions, is very 
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often unreliable and given for suspect motives, and most often 
serves merely to impeach cumulative evidence rather than to un-
dermine confidence in the accuracy of the conviction. For these 
reasons, a witness’ recantation of trial testimony typically will 
justify a new trial only where the reviewing judge after analyzing 
the recantation is satisfied that it is true and that it will “render 
probable a different verdict.” See, e. g., Brown v. State, 381 
So. 2d 690, 692-693 (Fla. 1980).

Dobbert argues that, notwithstanding the strong presumption 
against recanting testimony, the circumstances of John Ill’s re-
cantation in this capital case raise important constitutional issues 
that demand sober and measured reflection. First, although fed-
eral courts traditionally have held that a conviction supported by 
perjured testimony is not unconstitutional unless the prosecutor or 
judge knew or had reason to know that the testimony was per-
jured, Dobbert argues that this approach is no longer valid after 
Jackson v. Virginia, 443 U. S. 307 (1979). Dobbert correctly 
notes a split among the Circuits concerning the authority of fed-
eral courts to grant habeas relief when “newly available evidence 
conclusively shows that a vital mistake ha[s] been made.” Grace 
n . Butterworth, 586 F. 2d 878, 880 (CAI 1978). Compare Grace 
(such claims are cognizable); United States ex rel. Sostre v. Festa, 
513 F. 2d 1313 (CA2) (same), cert, denied, 423 U. S. 841 (1975), 
with Drake v. Francis, 727 F. 2d 990 (CA11 1984) (such claims are 
not cognizable because habeas is not concerned with questions of 
guilt or innocence), rehearing en banc granted, id., at 1003.

Second, Dobbert argues that the federal courts should give at-
tention to formulating proper standards for evaluating the materi-
ality and credibility of recantations. He notes that the need for 
such consideration is especially great where, as here, the recanted 
testimony was the sole evidence supporting a conviction of first- 
degree murder.

Dobbert argues finally that, whatever the usual procedural rules 
regarding the consideration of a recantation, those rules must bend 
in the face of the Eighth Amendment. He notes that this Court 
has repeatedly invalidated procedural rules that “‘diminish the 
reliability of the guilt determination’ ” in capital cases, Application 
for Stay of Execution 16, quoting Beck v. Alabama, 447 U. S. 625, 
638 (1980), and argues that Eighth Amendment scrutiny should be 
applied to rules barring postconviction reconsideration of guilt as 
well as to procedural rules employed at trial.
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However we ultimately might resolve these issues after re-
search, argument, and reflection, they certainly are not frivolous. 
Yet the federal courts are about to let Dobbert go to the electric 
chair out of misplaced deference to an unexplained, and palpably 
inexplicable, state-court “factual” finding that there is, in fact, no 
“evidence or proof” to support his claim of perjury.

A
If Judge Olliff’s “finding” that there is no “evidence” of perjury 

found fair support in the record, the law would mandate that the 
federal habeas court defer to that finding. 28 U. S. C. § 2254(d); 
see Sumner v. Mata, supra. But no fair-minded person could 
conclude on the basis of the record before us that the “finding” is 
plausible. It is absurd on its face. Dobbert has offered stark 
“evidence” of perjury—the recantation affidavit of John III. 
Rather than analyzing that evidence for its strengths and weak-
nesses, Judge Olliff reviewed John Ill’s previous statements— 
statements which John III now recants—and on finding that those 
statements “are all consistent and each corroborates the other,” 
proceeded to conclude that notwithstanding the recantation “it is 
obvious that the murder conviction was not based solely—or in 
part—upon perjured testimony. Nor is there any evidence or 
proof to support [the] allegation of perjury.”

This “factual determination” should not stand because it most 
certainly is not “fairly supported by the record.” 28 U. S. C. 
§ 2254(d)(8). Some may choose to argue that Judge Olliff’s “find-
ing” represents an implicit rejection of the materiality and credi-
bility of John Ill’s recantation. Perhaps it does. Cf. LaVallee v. 
Delle Rose, 410 U. S. 690, 697 (1973) (in the “ordinary case,” fed-
eral courts may assume that a state court which did not articulate 
its reasoning fairly considered the merits of the factual dispute). 
But Judge Olliff’s asserted reasoning—that earlier statements 
were consistent with each other, thereby demonstrating the abso-
lute lack of any “proof or evidence” of perjury—-is not entitled to 
deference where the recantation asserts that those statements 
were untrue. There may well be numerous reasons why John 
Ill’s recantation should not be entitled to controlling weight, but 
there is nothing here to suggest that Judge Olliff considered those 
possible reasons, let alone relied upon them in reaching his conclu-
sion. In the face of a specific recantation of critical testimony, a 
court must evaluate the recantation itself and explain what it is 
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about that recantation that warrants a conclusion that it is not 
credible evidence.

That Judge Olliff’s rejection of the recantation was not based on 
any evaluation of the recantation itself is demonstrated, I believe, 
by the District Court’s opinion. The court made an urgent effort 
to demonstrate that Judge Olliff’s finding was related to a consid-
eration and analysis of the recantation itself, noting, for example, 
that “Judge Olliff reviewed the facts depicted in John’s [earlier 
testimony] and determined that they were much more detailed 
than . . . the 1982 recantation. (Olliff’s Order at 63, 67).” 593 
F. Supp., at 1427. Nothing in the cited pages supports the Dis-
trict Court’s characterization of Judge Olliff’s analysis; the recan-
tation is not even mentioned in these pages. In fact, nowhere in 
the order does Judge Olliff compare the earlier testimony with the 
recantation.

The proper analysis under § 2254(d), I submit, is illustrated by a 
case cited with approval in Sumner v. Mata itself, see 449 U. S., 
at 547-548. In Taylor v. Lombard, 606 F. 2d 371 (CA2 1979), 
cert, denied, 445 U. S. 946 (1980), defense counsel came forward 
after the state conviction with an affidavit charging that key testi-
mony had been perjured and that the prosecution nevertheless 
had knowingly used it. In a post-trial proceeding the state court 
concluded that there was “no showing” of perjured testimony. 
606 F. 2d, at 374. The Second Circuit reviewed the record and 
concluded that the state court’s finding that “there was no factual 
basis for the claim of perjury is not fairly supported by the record, 
and therefore is not entitled to deference.” Id., at 375. The Sec-
ond Circuit’s requirement of fair support in the record was not, of 
course, an exercise of judicial fiat—it was required by Congress in 
28 U. S. C. § 2254(d)(8). I cannot comprehend how the federal 
courts in this capital case can in good conscience avoid that statu-
tory command.

I emphasize again that John Ill’s recantation ultimately may not 
deserve controlling weight. But such a conclusion cannot rest 
upon a finding that there is no “evidence or proof” of perjury at 
all, especially when that clearly erroneous finding is coupled with 
a complete failure to analyze the recanting evidence itself.*

*It might be argued that the State Supreme Court’s earlier determination 
that John Ill’s recantation is not “new evidence,” Dobbert v. State, 414 So. 2d 
518, 520 (Fla. 1982), now serves as a procedural bar to federal review. That 
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B
The strong presumption against recantation testimony reflects 

an uneasy balance between, on the one hand, society’s interest 
in resolving factual disputes in one proceeding and in according 
finality to those resolutions, and, on the other, the interests of a 
convicted individual and society at large in ensuring that only the 
guilty are punished. However the balance is ultimately struck in 
the ordinary criminal case, the Eighth Amendment requires that 
courts—state and federal—strike a special balance in the capital 
context. “Death, in its finality, differs more from life imprison-
ment than a 100-year prison term differs from one of only a year 
or two. Because of that qualitative difference, there is a cor-
responding difference in the need for reliability in the determina-
tion that death is the appropriate punishment in a specific case.” 
Woodson v. North Carolina, 428. U. S. 280, 305 (1976). See also 
Beck v. Alabama, 447 U. S., at 638 (normal procedural rules must 
give way in the capital case where they “diminish the reliability 
of the sentencing determination”). For this reason, the Court 
historically has taken special care to minimize the risk that death 
sentences are “imposed out of whim, passion, prejudice, or mis-

finding should not preclude the federal courts from considering the merits 
of Dobbert’s claim. First, the state courts themselves have failed to abide 
by the finding. Judge 0Iliff professed to consider the recantation itself and 
concluded that there was no “evidence or proof” of perjury, and the Supreme 
Court of Florida affirmed on those grounds.

Second, as Judge Olliff himself found, there were compelling reasons why 
Dobbert could not effectively have used John Ill’s initially inconsistent state-
ments to the police at trial: The inconsistencies, such as they were, could 
easily have been explained away; John III might well have broken down 
under such questioning, thereby further inflaming the jury; and such ques-
tioning would almost certainly have led to a “parade of horribles” concerning 
Dobbert’s abuse of his children.

Finally, I believe it manifest that John Ill’s 1982 recantation is “new” evi-
dence. It seems obvious that it is much more powerful for John III now 
to state that his father did not kill his sister than it was when the boy first 
suggested this in 1972. At that time, John III clearly was terrified of his 
father and was living in a nightmare world, both of which (as Judge Olliff 
found) probably would have led a jury to discount the inconsistencies as part 
of the boy’s effort to protect himself. Now that John III is a grown man 
and is willing to recant his trial testimony—when he has no reason to fear 
his father and has, we can only hope, recovered from the trauma to which he 
was subjected—his statements carry much more powerful force. Thus the 
recantation is not merely duplicative of the earlier statement.
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take.” Eddings v. Oklahoma, 455 U. S. 104, 118 (1982) (O’Con -
nor , J., concurring).

In the face of a sworn recantation from the only witness who 
provided testimony supporting Dobbert’s conviction of first-degree 
murder, are we confident that there has been a reliable factual 
determination of his guilt, sufficient to warrant public confidence 
in the outcome as he proceeds to the electric chair? I believe 
there are compelling reasons to stay Dobbert’s execution while we 
give this question further thought. First, no federal court ad-
dressing Dobbert’s claim has yet even attempted to analyze the 
appropriate ground rules for considering the materiality and credi-
bility of John Ill’s recantation. As Dobbert has demonstrated, 
these are open issues that sooner or later will require our atten-
tion. Second, the sole reason for this failure has been the federal 
courts’ mistaken invocation of 28 U. S. C. § 2254(d) in relying on 
Judge Olliff’s “finding” that in the face of the recantation admit-
ting perjury there is no “evidence or proof” of perjury. In the 
“ordinary case” it may well be appropriate to engage in all manner 
of tidy assumptions about what Judge Olliff “really” meant to say. 
Cf. LaVallee v. Delle Rose, 410 U. S. 690 (1973). But this is no 
ordinary case. I must conclude at this juncture that there is no 
fair support in the record for the “finding” that there is no “evi-
dence or proof” of perjury where (a) the “finding” is absurd on its 
face, and (b) the “finding” has been made without any discussion 
of the merits of the recantation itself. I would submit that what 
really is going on in this case can be gleaned from Judge Olliff’s in-
troduction to his opinion: “This case has been pending for a longer 
period of time than this nation was involved in World War II and 
the Korean War combined.” State v. Dobbert, No. 73-5068, at 2. 
In the face of such impatience, I believe that any confession by 
John III to perjured testimony, however strong, would in the end 
have made not one bit of difference.

Ill
I continue to adhere to my view that the death penalty is in all 

circumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg n . Georgia, 428 U. S. 
153, 227 (1976) (Brennan , J., dissenting), and would therefore 
grant the application in this case. But even if I believed other-
wise, I would stay the execution to permit for a fair and rational 
consideration of Dobbert’s claims.
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Only two men know whether Kelly Dobbert was strangled or 
whether she accidentally choked to death. One of them will die in 
several hours. The other will live with the consequences of his 
damning testimony for the rest of his life. Both now swear that 
the testimony was false. I would have thought that the federal 
courts would take the time to ensure that John Ill’s recantation 
truly deserves no weight, or at the very least that it has received 
principled consideration in the state courts. This is not another 
mere example of “ordinary” deference to state-court factfinding. 
It is an outright abdication of our responsibility to minimize the 
risk that innocent people are put to death.

I dissent.
APPENDIX TO OPINION OF BRENNAN, J., DISSENTING
COUNTY OF EAU CLAIRE
STATE OF WISCONSIN

AFFIDAVIT
Ernest John Dobbert, III, being first duly sworn, deposes and 

says:
1. I am the son of Ernest John Dobbert, Jr., who was convicted 

and sentenced to death in Jacksonville, Florida in April, 1974, for 
the murder of my sister, Kelly Ann Dobbert. I testified as a wit-
ness against my father at his trial. I did not testify truthfully 
about the cause of my sister Kelly’s death at the trial.

2. On Sunday, January 31, 1982, I read in the newspaper that 
my father was to be executed within two days. After learning of 
my father’s execution date, I called my close personal friend and 
lawyer, Paul Kelly, and asked him to help me correct my untrue 
testimony that was responsible for my father being convicted of 
murdering Kelly.

3. Some of the questions asked of me at trial by Mr. Shorstein, 
the Assistant State Attorney, are listed below. The answers in 
the left column are some of the answers given at trial that were 
false. The true answers are listed on the right under the column 
designated “Correct Answer.”

Question: “Let me go back to the night before New Year’s 
Eve. Did he [your father] do anything to Kelly the night 
before she died?” [T.T. 2113]

Answer at trial: Correct Answer:
“Yes.” “No.”
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Question: “What did he do to her?” [T.T. 2113]
Answer at trial: Correct Answer:

“Kicked her.” “Nothing.”

The answers indicating that my father kicked Kelly the night 
before she died were untrue. My father did kick Kelly in much 
the way I described, but weeks before she died.

Question: “Did he [your father] do anything to her [Kelly] the 
night she died?” [T.T. 2113]

Answer at trial: Correct Answer:
“Choked her.” “No.”

All the answers indicating my father choked Kelly the night she 
died are untrue. He did not choke her that night, nor did he kill 
her. Her death was accidental.

4. I am making this affidavit because there are statements I 
made at trial that were untrue, and need correcting. I do not 
make this affidavit out of any great love for my father. I still 
have not forgiven him for the abuse that I (and my brother and 
sisters) suffered at his hands for the four years before Kelly died 
and I ran away. I have no desire to see him free. He should be 
in prison for the abuse to his children.

5. I read my testimony at trial again recently. Although it is 
accurate in parts, there are statements that are clearly false, and 
parts of the story came out in a way that is very misleading about 
what happened before Kelly’s death. The story as it came out is 
just untrue. The trial testimony creates this story: The night be-
fore Kelly died, my father kicked her several times in the stom-
ach. The next night, after she ate some soup, he choked her and 
she stopped moving. I listened to her heart, but couldn’t hear a 
beat. My father then tried mouth to mouth resuscitation, but it 
didn’t work.

What happened in reality was that the kicking incident oc- 
cur[r]ed long before the night Kelly died, more like two weeks 
before she died. The night she died, she was sitting in bed eating 
some soup. She started vomiting, and then choking on her own 
vomit and food. My father tried to give her mouth to mouth 
resuscitation, but it didn’t work. Kelly was not killed by my 
father; she died accidentally, choking on food or vomit.

6. I’d like to explain a little more about why I think I testified 
as I did at the trial, and why I’m taking action to correct it now.
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At the time of the trial I was thirteen years old. I was still 
deathly afraid of my father after all I’d been through and seen, 
and wanted to be sure he’d be locked up where I’d be safe from 
him. I was undergoing hypnosis in a psychologist’s office in Wis-
consin for about a year before the trial. (The therapy ended one 
month after the trial.) I was hypnotized approximately two times 
a week for a period of time, and then about once every week 
thereafter. At each session, I’d be hypnotized and then asked 
questions about my father and how he abused us. I was later 
kept heavily medicated on what I was told was Thorazine, from 
1972 to 1976, and then on other medication until 1978.

Although no one ever said it directly, I knew that my social 
worker, Mrs. Lenz, and other people on the staff at the children’s 
home wanted me to testify that my father killed my sister. I 
looked up to these people and wanted desperately to please 
them—they were good to me and concerned about me in a way I 
hadn’t known for years. Mrs. Lenz, in particular, influenced me. 
I saw her almost every day for the period before the trial. She 
developed some emotional difficulties herself, and began to obsess 
about my father.

When I finally left the institutions in 1978 and came off the 
medication, I thought about what I had done in testifying that 
Kelly was murdered when she died accidentally. Although I 
knew I had done something wrong, I wasn’t sure what, if any-
thing, I wanted to do about it. After awhile, I spoke to Paul 
Kelly, and asked him to locate and notify my father’s attorneys to 
see what might be done. I now want to make it known that I did 
not testify truthfully at my father’s trial, as this affidavit shows. 
My father did not kill Kelly.

ERNEST JOHN DOBBERT, III

Justice  Marshall , with whom Just ice  Brennan  joins, 
dissenting.

I
The “right” of the State to a speedy execution has now clearly 

eclipsed the right of an individual to considered treatment of a 
substantial claim that he has been sentenced to death for an of-
fense that he did not commit. Ernest John Dobbert, Jr., raised 
such a claim in a federal habeas corpus petition filed on August 30, 
1984, and here is the entire history of the deliberate speed with 
which the claim was considered: On September 3, the Federal 
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District Court for the Middle District of Florida denied relief, 593 
F. Supp. 1418 (1984), but issued a certificate of probable cause to 
appeal, thereby indicating that Dobbert’s petition had significant 
merit; three days after that, on September 6, the Court of Ap-
peals for the Eleventh Circuit in a 2-1 vote affirmed the District 
Court’s judgment, 742 F. 2d 1274 (1984), with the dissenting judge 
pleading that “there has not been enough time in which justiciably 
[sic] to decide this case;” and that very same day, at 4:40 p. m., 
Dobbert filed a stay application with this Court. That application 
asked the Court to stay his execution just long enough so that 
Dobbert’s counsel could pause to brief properly the substantial 
constitutional issue raised by this case. But at 10 a. m. the next 
day—a scant 19 hours after Dobbert asked this Court to consider 
his claim and a mere 8 days after the claim was first brought 
before any court—Dobbert is to be executed. This is swift, but is 
it justice?*

There is substantial reason in this case to think it is not. 
Dobbert was convicted under Florida law of child abuse, child 
torture, second-degree murder, and the first-degree murder of 
his 9-year-old daughter; only the last of these carries with it the 
possibility of a death sentence. It is impossible to know, however, 
whether Dobbert actually committed the offense of first-degree 
murder as defined by Florida law, for the jury’s verdict on this 
count was infected by the trial judge’s repeated and invalid in-
struction on the scope of first-degree murder. The instruction at 
issue told the jury that it could convict for first-degree murder if it 
found that the daughter was killed by premeditated design or that 
she was killed without premeditation but while Dobbert was com-
mitting an “abominable and detestable crime against nature.” As 

*The frenzied rush to execution that characterizes this case has become 
a common, if Kafkaesque, feature of the Court’s capital cases. See, e. g., 
Wainwright v. Adams, 466 U. S. 964, 965 (1984) (Mar sha ll , J., dissent-
ing) (noting the Court’s “indecent desire to rush to judgment in capital 
cases”); Woodard v. Hutchins, 464 U. S. 377, 383 (1984) (Bre nn an , J., dis-
senting) (criticizing “rush to judgment” in Court’s decision to vacate stay 
of execution); Autry v. Estelle, 464 U. S. 1, 5 (1983) (Ste ve ns , J., dissenting) 
(criticizing decision to deny stay of execution); see also Autry v. McKaskle, 
465 U. S. 1085 (1984) (Mar sh al l , J., dissenting); Woodard v. Hutchins, 
464 U. S., at 383 (Whi te  and Stev en s , JJ., dissenting); id. at 383-384 
(Mar shal l , J., dissenting); Barefoot v. Estelle, 463 U. S. 880, 906 (1983) 
(Mar shal l , J., dissenting).
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a matter of state constitutional law, the Florida Supreme Court, 
in a holding that preceded the crimes for which Dobbert was 
convicted, had held that the statutory term “crime against nature” 
is too vague to sustain a conviction. Franklin v. State, 257 So. 
2d 21, 22 (1971). Dobbert was therefore found guilty after a 
felony-murder instruction that permitted the jury to convict him 
of a crime that did not exist under state law at the time of his 
conviction.

The jury was thus granted impermissible leeway in violation of 
Dobbert’s federal due process rights. This fundamental defect 
occurred when the trial judge—no fewer than six times during the 
instruction phase—instructed the jury with one variant or another 
of the following words:

“If a person has a premeditated design to kill one person . . . 
he is . . . guilty of murder in the first degree. The killing of 
a human being in committing, or in attempting to commit any 
arson, rape, robbery, burglary, abominable and detestable 
crime against nature or kidnapping is murder in the first de-
gree even though there is no premeditated design or intent to 
kill” Tr., as printed in Record, Exhibit 5, p. 162 (emphasis 
supplied).

It is vital to understand what is put at stake by this definition of 
first-degree murder. First, the record offers no suggestion that 
the death of Dobbert’s daughter occurred during an arson, rape, 
robbery, burglary, or kidnaping—the only underlying felonies 
upon which Florida has predicated the crime of felony murder and 
the capital penalty that attaches to it. Second, the trial judge 
gave no narrowing definition of the “crime against nature,” and 
even if he had, there appears again to be absolutely no evidence 
that Dobbert’s daughter died while Dobbert was sodomizing her— 
presumably the core offense to which the vague statutory term 
applies. See Franklin, supra. Third, there was ample evidence 
that Dobbert beat his daughter, and there was testimony that he 
kicked her in the stomach the night that she died.

From these facts it is quite plausible that the jury relied on the 
very vagueness for which the Florida Supreme Court had already 
struck down the statute to conclude that, even if Dobbert had not 
premeditated the killing of his daughter, he nonetheless should be 
convicted of first-degree murder for child abuse leading to death. 
I do not now question whether a State could create such a crime, 
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but the indisputable fact is that Florida has not chosen to do so. 
Nor, as a corollary, has Florida chosen to make such an offense a 
capital one. Yet the jury in this case was not only permitted but 
invited six times to define a new capital crime to fit Dobbert’s of-
fense. This leeway, resulting from statutory vagueness, was the 
very defect inherent in the statutory term for which the Florida 
Supreme Court invalidated it.

There is simply no way to tell upon which theory—premedita-
tion or felony murder based on a nonexistent predicate offense— 
the jury relied. Indeed, when the jury specifically requested to 
be reinstructed on the definitions of first- and second-degree mur-
der, the trial judge compounded the error by repeating the invalid 
instruction: “Now, murder in the first degree is the unlawful 
killing of a human being when perpetrated from a premeditated 
design to effect the death of the person killed or any human being, 
or when committed in the perpetration of or in the attempt to 
perpetrate any arson, rape, robbery, burglary, abominable and 
detestable crime against nature or kidnapping.” Tr., as printed 
in the Record, Exhibit 5, p. 184.

This is clearly error of federal constitutional magnitude. In 
Stromberg v. California, 283 U. S. 359 (1931), the Court an-
nounced a rule from which we have not since departed: “a general 
verdict must be set aside if the jury was instructed that it could 
rely on any of two or more independent grounds, and one of those 
grounds is insufficient, because the verdict may have rested exclu-
sively on the insufficient ground.” Zant v. Stephens, 462 U. S. 
862, 881 (1983). It is also clear that Stromberg applies to state 
criminal proceedings, for Stromberg itself involved a state convic-
tion. See also Williams v. North Carolina, 317 U. S. 287, 292 
(1942); cf. Zant, supra, at 891-893 (White , J., concurring in part 
and concurring in judgment) {Stromberg applies when jury was in-
vited to convict on two or more grounds, one of which was not suf-
ficient to sustain the conviction). Moreover, the State essentially 
concedes that Stromberg error was committed, for the State does 
not argue that there was sufficient evidence of any form of felony 
murder recognized by Florida law.

The real question at this stage is whether this error—which 
goes to the question whether Dobbert was actually found guilty of 
first-degree murder—casts a serious enough doubt on the integ-
rity of the jury’s verdict that the error is still reviewable at this 
stage of the proceedings. The instruction was not objected to at 
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trial, nor was the erroneous instruction raised in Dobbert’s first 
federal habeas petition. Citing these procedural derelictions of 
Dobbert’s counsel, the courts below—both state and federal—have 
refused to consider the merits of the alleged Stromberg violation.

There are sound arguments that the alleged violation in this 
case is so fundamental that neither Wainwright v. Sykes, 433 
U. S. 72 (1977), nor the abuse-of-the-writ doctrine ought to be 
applied to allow Dobbert’s execution to take place before this Court 
is at least provided with focused briefing. The Court has recog-
nized that the cause-and-prejudice standard must be applied in 
such a way that fundamental “miscarriage[s] of justice” will meet 
it, see id., at 91; as Justi ce  Stev ens  noted in his concurrence in 
Wainwright, “if the constitutional issue is sufficiently grave, even 
an express waiver by the defendant himself may sometimes be 
excused.” Id., at 95. Similarly, Sanders v. United States, 373 
U. S. 1, 15 (1963), makes clear that a federal court may consider 
even claims raised and decided in a previous habeas petition “if 
the ends of justice” would thereby be served; surely the same 
standard or a lesser one should apply to a successive petition that 
raises a new claim, at least when that claim casts significant doubt 
on a defendant’s guilt. See Sanders, supra, at 18-19 (A “federal 
judge clearly has the power—and, if the ends of justice demand, 
the duty—to reach the merits” of certain claims raised for the first 
time on a successive habeas petition). Lower federal courts in 
settings similar to the one here have applied these principles to 
review fundamental trial errors to which timely objections have 
not been made. See, e. g., Adams v. Murphy, 653 F. 2d 224, 225 
(CA5 1981) (reversing conviction based on nonexistent state crime 
despite absence of trial objection to instruction). When, as in this 
case, the question is the fundamental one of guilt or innocence on 
the indicted charge, and the case is a capital case, the argument 
is strong that the “ends of justice” and fundamental “miscarriage 
of justice” standards have been met. I would allow Dobbert to 
make that argument in a certiorari petition.

As the United States District Court for the Middle District of 
Florida acknowledged, this is a “difficult case” with regard to the 
question of whether the abuse-of-the-writ doctrine should apply. 
593 F. Supp., at 1440. We need not resolve that “difficult” issue 
today, however, to decide the only issue before the Court on this 
stay application: whether that claim is “difficult enough” and 
potentially worthy enough of the Court’s attention that a stay of 
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the execution ought to be granted until certiorari papers can 
be filed and the Court can make a considered evaluation of the 
argument. Put another way, the question is whether there is a 
significant claim that the State cannot execute Dobbert on the 
basis of a conviction that may be constitutionally invalid—with 
respect to an issue affecting guilt or innnocence—merely because 
Dobbert’s attorneys have not made timely objections on the point.

In sum, there is no question that Dobbert abused and tortured 
his children, but there is a serious question as to whether the 
defect in the instruction allowed the jury to bypass the question 
of premeditation by concluding that the girl’s death resulted from 
Dobbert’s callous and reckless beating of her. That may well 
make Dobbert guilty of second-degree murder in Florida, but it 
cannot make him guilty of first-degree murder there. Nor can it 
subject him to the death penalty in that State. Dobbert is cer-
tainly no innocent man, but he may well be a guilty one to whom 
Florida’s legislators have not chosen to apply the death penalty.

II
Because I continue to adhere to my view that the death penalty 

is in all circumstances cruel and unusual punishment prohibited by 
the Eighth and Fourteenth Amendments, Gregg n . Georgia, 428 
U. S. 153, 231 (1976), I would in any event grant the stay applica-
tion and vacate the death sentence. But I am deeply troubled by 
the undue dispatch with which a majority of this Court is willing 
to send this stay applicant, as well as a host of others, see n., 
supra, to their death. In the case of an applicant like Dobbert, 
who raised a substantial claim going to the question of whether he 
committed a capital offense, the majority’s haste is particularly 
disquieting.

Sept ember  9, 1984
Certiorari Denied

No. 84-5383 (A-162). Baldwi n v . Blackbur n , Warden . 
C. A. 5th Cir. Application for stay of execution of sentence of 
death, presented to Just ice  White , and by him referred to the 
Court, denied. Certiorari denied.

Justice  Brennan  and Just ice  Marshal l , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
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and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant the application for stay of execu-
tion, grant certiorari, and vacate the death sentence in this case.

Sept ember  17, 1984
Dismissal Under Rule 53

No. 83-2026. Summa  Corp ., dba  Frontie r  Hotel  v . Na -
tional  Labor  Relati ons  Board . C. A. 9th Cir. Certiorari 
dismissed under this Court’s Rule 53. Reported below: 734 F. 
2d 21.

Septembe r  18, 1984
Miscellaneous Orders

No. A-1071. Dukes  v . Maryland . C. A. 4th Cir. Applica-
tion for stay, addressed to Justice  Rehnquis t  and referred to 
the Court, denied.

No. D-397. In  re  Disbarment  of  Bergman . Disbarment 
entered. [For earlier order herein, see 465 U. S. 1002.]

No. D-415. In re  Disbarment  of  Luoma . Disbarment 
entered. [For earlier order herein, see 466 U. S. 902.]

No. D-421. In re  Disbarment  of  Taylor . Disbarment 
entered. [For earlier order herein, see 466 U. S. 956.]

No. D-425. In  re  Disbarm ent  of  Denend . Disbarment 
entered. [For earlier order herein, see 466 U. S. 956.]

No. D-426. In  re  Disbarment  of  Peckron . Disbarment 
entered. [For earlier order herein, see 466 U. S. 956.]

No. D-431. In  re  Disbarment  of  Watson . Disbarment 
entered. [For earlier order herein, see 466 U. S. 969.]

No. D-433. In  re  Disbarment  of  Gramza . Disbarment 
entered. [For earlier order herein, see 467 U. S. 1203.]

No. D-434. In  re  Disbarment  of  Schettino . Disbarment 
entered. [For earlier order herein, see 467 U. S. 1224.]

No. D-436. In  re  Disbarm ent  of  Howa rd . Disbarment 
entered. [For earlier order herein, see 467 U. S. 1237.]

No. D-439. In re  Disbarment  of  Gerzof . Disbarment 
entered. [For earlier order herein, see 467 U. S. 1238.]
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No. D-446. In  re  Disbarment  of  Winner . It is ordered 
that David Lee Winner, of Wooster, Ohio, be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-448. In  re  Dis barm ent  of  Hollow ay . It is ordered 
that Willis Walter Holloway, Jr., of Lexington, Ky., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-451. In  re  Disbarment  of  Jones . It is ordered that 
Rafford Eugene Jones, of Raleigh, N. C., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. 82-1913. Garci a  v . San  Antonio  Metrop olit an  Tran -
sit  Authority  et  al .; and

No. 82-1951. Donovan , Secretary  of  Labor  v . San  Anto -
nio  Metrop olita n  Transi t  Authority  et  al . D. C. W. D. 
Tex. [Probable jurisdiction noted, 464 U. S. 812.] Motion of 
National League of Cities et al. for leave to participate in oral ar-
gument as amici curiae and for additional time for oral argument 
denied.

No. 82-1922. Southern  Motor  Carri ers  Rate  Confer -
ence , Inc ., et  al . v . United  State s . C. A. 11th Cir. [Cer-
tiorari granted, 467 U. S. 1240.] Motion of petitioners for divided 
argument and for additional time for oral argument denied.

No. 82-2157. Central  States , Southeas t  & Southw est  
Areas  Pensi on  Fund  et  al . v . Central  Transpor t , Inc ., 
et  al . C. A. 6th Cir. [Certiorari granted, 467 U. S. 1250.] 
Motions of Bricklayers Fringe Benefit Funds-Metropolitan Area 
et al., Arthur Young & Co., and National Coordinating Committee 
for Multiemployer Plans for leave to file briefs as amici curiae 
granted. Motion of the Solicitor General for leave to participate 
in oral argument as amicus curiae and for divided argument 
granted.

No. 83-18. Dun  & Bradstreet , Inc . v . Greenmoss  Build -
ers , Inc . Sup. Ct. Vt. [Certiorari granted, 464 U. S. 959.] 
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Motion of American Federation of Labor and Congress of Indus-
trial Organizations for leave to file a brief as amicus curiae 
granted.

No. 83-469. United  States  v . Young . C. A. 10th Cir. 
[Certiorari granted, 465 U. S. 1021.] Motion of the Solicitor 
General to permit Michael W. McConnell, Esquire, to present 
oral argument pro hac vice granted.

No. 83-712. New  Jersey  v . T. L. 0. Sup. Ct. N. J. [Cer-
tiorari granted, 464 U. S. 991.] Motions of New Jersey School 
Boards Association, National Association of Secondary School 
Principals, and National School Boards Association for leave to file 
briefs as amici curiae granted. Motion of National School Boards 
Association for leave to participate in oral argument as amicus 
curiae denied.

No. 83-1015. Nati onal  Associ ation  for  the  Advance -
ment  of  Color ed  People  et  al . v . Hampton  Count y  Elec -
tion  Commis sion  et  al . D. C. S. C. [Probable jurisdiction 
noted, 467 U. S. 1250.] Motion of the Solicitor General for leave 
to participate in oral argument as amicus curiae and for divided 
argument granted. Just ice  Marshall  took no part in the con-
sideration or decision of this motion.

No. 83-1035. Tenness ee  v . Garner  et  al . C. A. 6th Cir. 
[Probable jurisdiction noted, 465 U. S. 1098]; and

No. 83-1070. Memphi s  Police  Departm ent  et  al . v . Gar -
ner  et  AL. C. A. 6th Cir. [Certiorari granted, 465 U. S. 1098.] 
Motion of The Police Foundation et al. for leave to file a brief as 
amici curiae granted.

No. 83-1362. Cleveland  Board  of  Education  v . Louder - 
MILL ET AL.;

No. 83-1363. Parma  Board  of  Educat ion  v . Donnelly  
et  al .; and

No. 83-6392. Loudermill  v . Clevelan d  Board  of  Educa -
tion  et  al . C. A. 6th Cir. [Certiorari granted, 467 U. S. 
1204.] Motions of petitioners in Nos. 83-1362 and 83-1363 for 
divided argument denied.

No. 83-1476. United  States  v . Dann  et  al . C. A. 9th 
Cir. [Certiorari granted, 467 U. S. 1214.] Motion of the Solici-
tor General to dispense with printing the joint appendix granted.
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No. 83-1660. Atkins , Comm issio ner  of  the  Mass achu -
sett s  Depa rtme nt  of  Public  Welf are  v . Parker  et  al .; and

No. 83-6381. Parker  et  al . v . Block , Secretary  of  Agri -
culture , et  al . C. A. 1st Cir. [Certiorari granted, 467 U. S. 
1250.] Motion of the Solicitor General for divided argument 
granted.

No. 83-1708. Dean  Witte r  Reyno lds  Inc . v . Byrd . C. A. 
9th Cir. [Certiorari granted, 467 U. S. 1240.] Motion of Securi-
ties Industry Association, Inc., et al. for leave to file a brief as 
amici curiae granted.
Rehearing Denied

No. 82-6935. Payne  v . Virgi nia , ante, p. 1062;
No. 83-850. United  States  v . Karo  et  al ., ante, p. 705; 

and
No. 83-979. Cronn  v . United  States , ante, p. 1217. Peti-

tions for rehearing denied.
No. 81-757. Alle n  v . Wright  et  al .; and
No. 81-970. Regan , Secretary  of  the  Treas ury , et  al . 

v. Wright  et  al ., ante, p. 737. Petition for rehearing denied. 
Justi ce  Marsh all  took no part in the consideration or decision 
of this petition.

No. 82-1771. United  States  v . Leon  et  al ., ante, p. 897. 
Petition of Sanchez and Stewart for rehearing denied.

No. 83-851. South  Stree t  Seapo rt  Museum , as  Owner  of  
the  Bark  Peking  v . Mc Carth y  et  al ., 465 U. S. 1078 and 466 
U. S. 994. Motion for leave to file second petition for rehearing 
denied. Justi ce  Marshall  took no part in the consideration or 
decision of this motion.

No. 83-1321. Calif ornia  et  al . v . Tenne co  Oil  Co . et  al .;
No. 83-1432. Public  Util ity  Commissi oner  of  Oregon  

et  al . v. Philli ps  Petrol eum  Co . et  al .;
No. 83-1433. Northw est  Pipe line  Corp , et  al . v . Phil -

lips  Petroleum  Co . et  al .;
No. 83-1442. El  Paso  Natur al  Gas  Co . v . Tenne co  Oil  

Co. et  al .;
No. 83-1443. Pacif ic  Gas  & Elect ric  Co . et  al . v . Ten -

neco  Oil  Co . et  al .; and
No. 83-1618. Federal  Energy  Regu lat ory  Commis sion  v . 

Tenneco  Oil  Co . et  al ., ante, p. 1219. Petition for rehearing 
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denied. Justi ce  Powell  and Justi ce  O’Connor  took no part in 
the consideration or decision of this petition.

Septembe r  19, 1984
Miscellaneous Orders

No. A-205. Henry  v . Wainwright , Secretar y , Florida  
Departm ent  of  Correct ions , et  al . Application for stay of 
execution of sentence of death, presented to Just ice  Powell , 
and by him referred to the Court, denied.

Justi ce  Brennan  and Justi ce  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant the application for stay, a petition 
for writ of certiorari, and vacate the death sentence in this case.

No. A-206. Wainw right , Secre tary , Flori da  Depart -
ment  of  Correc tions , et  al . v . Adam s . Application to vacate 
the stay of execution of sentence of death entered by the United 
States Court of Appeals for the Eleventh Circuit on September 
18, 1984, presented to Just ice  Powell , and by him referred 
to the Court, denied. Justi ce  Rehnqui st  would grant the 
application.
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