
ORDERS FROM MAY 21 THROUGH 
JUNE 26, 1984

May  21, 1984
Appeals Dismissed

No. 83-592. Ostros ky  et  AL. v. Alaska . Appeal from Sup. 
Ct. Alaska dismissed for want of substantial federal question. 
Justi ce  Blackm un  and Justi ce  Stevens  would note probable 
jurisdiction and set case for oral argument. Reported below: 667 
P. 2d 1184.

No. 83-1356. Reimer  v . Califor nia ; and
No. 83-6156. Enright  v . Calif ornia . Appeals from Ct. 

App. Cal., 2d App. Dist., dismissed for want of jurisdiction. 
Treating the papers whereon the appeals were taken as petitions 
for writs of certiorari, certiorari denied.

No. 83-6494. Retti g  v . Kent  City  School  Distr ict  et  al . 
Appeal from C. A. 6th Cir. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a petition 
for writ of certiorari, certiorari denied. Reported below: 720 F. 
2d 463.
Certiorari Granted—Vacated and Remanded

No. 82-508. United  State s  v . Dunn . C. A. 5th Cir. Cer-
tiorari granted, judgment vacated, and case remanded for further 
consideration in light of Oliver v. United States, 466 U. S. 170 
(1984). Reported below: 674 F. 2d 1093.
Certiorari Dismissed. (See No. 81-1636, infra.)
Vacated and Remanded After Certiorari Granted

No. 81-1636. Florida  v . Brady  et  al . Sup. Ct. Fla. [Cer-
tiorari granted, 456 U. S. 988.] Motion of California Farm Bu-
reau Federation et al. for leave to file a brief as amici curiae 
granted. Writ of certiorari as to respondent Brady is dismissed, 
it appearing that the Circuit Court of Florida, Martin County, has 
accepted the State’s nolle prosequi. Judgment as to the remain-
ing respondents is vacated, and the case is remanded for further
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consideration in light of Oliver v. United States, 466 U. S. 170 
(1984).
Miscellaneous Orders

No.-------- . Lauchl i v. Unit ed  State s . Motion to direct 
the Clerk to file a petition for writ of certiorari that does not com-
ply with the Rules of this Court denied. Justice  Blackm un  and 
Just ice  Stevens  would grant the motion.

No.-------- . Menomi nee  Tribe  of  Indians  et  al . v . 
United  State s . Motion to waive the requirement that the trial 
court opinions be printed as an appendix to the petition for writ of 
certiorari denied. Justi ce  Blackmun , Justi ce  Stevens , and 
Just ice  O’Connor  would grant the motion.

No. A-852. Vandros s  v . Palme tto  State  Savings  & Loan  
Ass n . Sup. Ct. S. C. Application for stay and reinstatement of 
prior order, addressed to Justice  Marsh all  and referred to the 
Court, denied.

No. A-881 (83-6350). Mc Corquodal e  v . Balkco m , Warden , 
et  AL., 466 U. S. 954. Application to suspend the effect of the 
order denying the petition for writ of certiorari, addressed to 
Just ice  Brennan  and referred to the Court, is granted pending 
further order of the Court. Execution of the sentence of death, 
scheduled for May 24, 1984, is stayed pending further order of the 
Court.

No. D-395. In  re  Disb arment  of  Shapiro . Disbarment 
entered. [For earlier order herein, see 464 U. S. 1067.]

No. D-403.
ment entered.

In  re  Disb arment  of  Cunningham . Disbar-
[For earlier order herein, see 465 U. S. 1063.]

No. D-414. In  re  Disb arment  of  Block . Disbarment en-
tered. [For earlier order herein, see 465 U. S. 1096.]

No. D-427. In  re  Disbarme nt  of  Stoner . It is ordered 
that Jesse Benjamin Stoner, of Marietta, Ga., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-430. In  re  Disbarm ent  of  Levinson . It is ordered 
that Robert Charles Levinson, of Indianapolis, Ind., be suspended 
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from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-432. In  re  Disb arment  of  Graffagni no . It is or-
dered that Anthony J. Graffagnino, Jr., of Metairie, La., be sus-
pended from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-433. In  re  Disb arment  of  Gramza . It is ordered 
that Allen E. Gramza, of Racine, Wis., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. 83-56. Heckle r , Secreta ry  of  Health  and  Human  
Services  v . Community  Health  Services  of  Crawford  
Count y , Inc ., et  al . C. A. 3d Cir. [Certiorari granted, 464 
U. S. 812.] Motion of respondents for leave to file a supplemental 
brief after argument granted.

No. 83-997. Trans  World  Airline s , Inc . v . Thurston  
et  AL. C. A. 2d Cir. [Certiorari granted, 465 U. S. 1065]; and

No. 83-1325. Air  Line  Pilots  Ass n ., Internat ional  v . 
Thurston  et  al . C. A. 2d Cir. [Certiorari granted, 466 U. S. 
926.] Motion of United Air Lines, Inc., for leave to file a brief as 
amicus curiae granted.

No. 83-1158. Estate  of  Thornt on  et  al . v . Caldor , Inc . 
Sup. Ct. Conn. [Certiorari granted, 465 U. S. 1078.] Motion of 
Council of State Governments et al. for leave to file a brief as 
amici curiae granted.

No. 83-6570. In  re  Buckmore . Petition for writ of manda-
mus denied.

Certiorari Granted
No. 83-1307. Unite d  States  v . Powell . C. A. 9th Cir. 

Certiorari granted. Reported below: 708 F. 2d 455 and 719 F. 2d 
1480.

No. 83-1330. United  States  v . Hensley . C. A. 6th Cir. 
Certiorari granted. Reported below: 713 F. 2d 220.
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No. 83-1622. Brandon  et  al . v . Holt , Direct or  of  Police  
for  the  City  of  Memp his , et  al . C. A. 6th Cir. Certiorari 
granted. Reported below: 719 F. 2d 151.

No. 83-1362. Cleveland  Board  of  Educati on  v . Loude r - 
MILL ET AL.;

No. 83-1363. Parma  Board  of  Education  v . Donnelly  
et  AL.; and

No. 83-6392. Loude rmil l  v . Clevel and  Board  of  Educa -
tion  et  al . C. A. 6th Cir. Motions of James Loudermill for 
leave to proceed in forma pauperis granted. Certiorari granted, 
cases consolidated, and a total of one hour allotted for oral argu-
ment. Reported below: 721 F. 2d 550.
Certiorari Denied. (See also Nos. 83-1356, 83-6156, and 83-6494, 

supra.)
No. 83-1252. Neuro  Affi liates , dba  Cross roads  Hosp i-

tal  v. Nati onal  Labor  Relati ons  Board . C. A. 9th Cir. 
Certiorari denied. Reported below: 722 F. 2d 746.

No. 83-1257. Safew ay  Stores , Inc . v . Equal  Emp loym ent  
Opportunity  Commiss ion  et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 714 F. 2d 567.

No. 83-1350. Moore  et  al . v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 742 F. 2d 1444,

No. 83-1365. Mastrange lo  v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 722 F. 2d 13.

No. 83-1402. Condon  v . Maine . Sup. Jud. Ct. Me. Certio-
rari denied. Reported below: 468 A. 2d 1348.

No. 83-1414. Brothe rhood  of  Railw ay , Airline  & Steam -
shi p Clerks , Freight  Handlers , Express  & Station  Em-
ployees  v. Russe ll  et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 714 F. 2d 1332.

No. 83-1447. Birmi ngham  Linen  Service  v . Bell . C. A. 
11th Cir. Certiorari denied. Reported below: 715 F. 2d 1552.

No. 83-1467. Vainio  v . Main e . Sup. Jud. Ct. Me. Certio-
rari denied. Reported below: 466 A. 2d 471.

No. 83-1490. City  of  Altoona , Pennsylvania  v . Equal  
Emp loym ent  Opportunity  Commis sion . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 723 F. 2d 4.
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No. 83-1493. General  Hosp itals  of  Humana , Inc . v . 
Arkansas  State wide  Health  Coordinating  Council  et  al . 
Sup. Ct. Ark. Certiorari denied. Reported below: 280 Ark. 443 
and 281 Ark. 98, 660 S. W. 2d 906.

No. 83-1495. Thorstei nsson  et  al . v . Immigration  and  
Naturalization  Servi ce . C. A. 9th Cir. Certiorari denied. 
Reported below: 724 F. 2d 1365.

No. 83-1538. Laff erty  v . Alyes ka  Pipe line  Service  
et  AL. Sup. Ct. Alaska. Certiorari denied.

No. 83-1565. Lomas  v . Northw estern  Lehigh  Schoo l  
Distr ict  et  al . C. A. 3d Cir. Certiorari denied. Reported 
below: 725 F. 2d 669.

No. 83-1566. Hunte r  v . Reardon  Smith  Lines , Ltd . 
C. A. 11th Cir. Certiorari denied. Reported below: 719 F. 2d 
1108.

No. 83-1576. Sut Ton  et  al . v . Weirt on  Steel  Divis ion  of  
National  Stee l  Corp , et  al .; and

No. 83-1584. Brunner  et  al . v . Nation al  Steel  Corp , 
et  al . C. A. 4th Cir. Certiorari denied. Reported below: 724 
F. 2d 406.

No. 83-1589. City  of  North  Olmst ead , Ohio  v . Greater  
Cleve land  Regional  Trans it  Authority . C. A. 6th Cir. 
Certiorari denied. Reported below: 722 F. 2d 1284.

No. 83-1591. Charter  Cons olida ted , Ltd ., et  al . v . Bar -
ber  et  AL. Super. Ct. Pa. Certiorari denied. Reported 
below: 317 Pa. Super. 285, 464 A. 2d 323.

No. 83-1594. La Scala  v . Burlington  Northern  Inc . 
Sup. Ct. Minn. Certiorari denied.

No. 83-1597. Rees  v . County  of  Los  Angele s . Ct. Sp. 
App. Md. Certiorari denied. Reported below: 57 Md. App. 804, 
471 A. 2d 1141.

No. 83-1604. Franklin  Stone  Products , Inc . v . Dawson  
et  al . Ct. App. Wis. Certiorari denied.

No. 83-1606. Kenned y  v . Board  on  Profes si onal  Respon -
sibil ity  of  the  Suprem e Court  of  Delaware  et  al . Sup. 
Ct. Del. Certiorari denied. Reported below: 472 A. 2d 1317.
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No. 83-1607. Curley  v . Curle y . Super. Ct. N. J., App. 
Div. Certiorari denied.

No. 83-1608. Winslow  et  al . v . Williams  et  al . C. A. 
10th Cir. Certiorari denied.

No. 83-1627. Safir  v . Dole , Secretary  of  Tran sp ort a -
tion , et  al . C. A. D. C. Cir. Certiorari denied. Reported 
below: 231 U. S. App. D. C. 63, 718 F. 2d 475.

No. 83-1628. Shelt on  et  al . v . Carlt on  et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 722 F. 2d 203.

No. 83-1630. SCHWEGMANN, AKA BLACKLEDGE V. SCHWEG- 
MANN ET AL. Ct. App. La., 5th Cir. Certiorari denied. Re-
ported below: 441 So. 2d 316.

No. 83-1650. Suthoff  et  al . v . Yazoo  County  Indust rial  
Developm ent  Corp , et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 722 F. 2d 133.

No. 83-1658. Mc Manus  v . Village  of  Southha mpt on , 
New  York , et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 742 F. 2d 1437.

No. 83-1672. Heil  Co . v . Meller . C. A. 10th Cir. Certio-
rari denied. Reported below: 745 F. 2d 1297.

No. 83-1674. Young  v . Commis sio ner  of  Internal  Reve -
nue . C. A. D. C. Cir. Certiorari denied. Reported below: 233 
U. S. App. D. C. 167, 725 F. 2d 126.

No. 83-1696. Piteo  v. United  State s . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 726 F. 2d 53.

No. 83-1699. Gigante  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 729 F. 2d 78.

No. 83-1703. Smith  v . Unite d States . C. A. 6th Cir. 
Certiorari denied. Reported below: 729 F. 2d 1463.

No. 83-1714. Muzychka  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 725 F. 2d 1061.

No. 83-1718. Decar lo  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 729 F. 2d 1449.
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No. 83-1737. Consoli dated  X-Ray  Servic e Corp . v . 
Bugher  et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 727 F. 2d 1106.

No. 83-5855. Moss v. United  States . Ct. App. D. C. 
Certiorari denied.

No. 83-6053. Majci na  v . Majcina  et  al . App. Ct. Ill., 3d 
Dist. Certiorari denied. Reported below: 116 Ill. App. 3d 1176, 
462 N. E. 2d 1297.

No. 83-6239. Melc hor  v . Los  Angeles  County  Depa rt -
ment  of  Adoptions . Ct. App. Cal., 2d App. Dist. Certiorari 
denied.

No. 83-6249. Miles ki  v . Maryland . C. A. 4th Cir. Certio-
rari denied. Reported below: 723 F. 2d 902.

No. 83-6254. Maldonado  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 61 N. Y. 2d 675, 460 N. E. 
2d 239.

No. 83-6275. Roberts  v . Marshall , Superintendent , 
Southern  Ohio  Correcti onal  Facili ty . C. A. 6th Cir. 
Certiorari denied. Reported below: 725 F. 2d 684.

No. 83-6300. Wells  v . Unit ed  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 722 F. 2d 748.

No. 83-6389. Crawfo rd  v . Mintzes , Warden , et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 725 F. 2d 
683.

No. 83-6470. Manago  v . Ohio . Ct. App. Ohio, Hamilton 
County. Certiorari denied.

No. 83-6473. Vaughn  v . White  et  al . C. A. 8th Cir. Cer-
tiorari denied.

No. 83-6474. Seibert  v . Mintz es , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 725 F. 2d 685.

No. 83-6482. Casey  v . Smith , Comm issio ner , Alabama  De -
partmen t  of  Corre ction s , et  al . C. A. 11th Cir. Certiorari 
denied.

No. 83-6483. Brown  et  al . v . Newso me , Warden , et  al . 
C. A. 11th Cir. Certiorari denied.



1208 OCTOBER TERM, 1983

May 21, 1984 467 U. S.

No. 83-6486. Lucas  v . Illinoi s . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 116 Ill. App. 3d 1172, 462 
N. E. 2d 1294.

No. 83-6488. Brown  v . Evans  et  al . C. A. 11th Cir. Cer-
tiorari denied.

No. 83-6497. Washington  v . Tenness ee . Ct. Crim. App. 
Tenn. Certiorari denied. Reported below: 661 S. W. 2d 900.

No. 83-6503. Carlock  v . Illinoi s . App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 118 Ill. App. 3d 1168, 470 
N. E. 2d 663.

No. 83-6512. Colum bo  v. Illinois . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 118 Ill. App. 3d 882, 455 
N. E. 2d 733.

No. 83-6513. Mc Donald  v . Leech , Attorney  Gene ral  of  
Tenness ee , et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below: 727 F. 2d 1109.

No. 83-6526. Ashley  v . Grant , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 729 F. 2d 1460.

No. 83-6537. Holla nd  v . Off ice  of  Person nel  Manage -
ment  et  AL. C. A. D. C. Cir. Certiorari denied.

No. 83-6545. Payton  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 729 F. 2d 1464.

No. 83-6546. Mille r  v . Cuyler , Superi ntendent , State  
Corre cti onal  Insti tuti on . C. A. 3d Cir. Certiorari denied. 
Reported below: 727 F. 2d 1100.

No. 83-6551. Ma  v . Firs t  Nation al  Corporati on  of  Ap-
pleton  et  AL. C. A. 7th Cir. Certiorari denied.

No. 83-6584. Garth  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 726 F. 2d 751.

No. 83-6587. Schronce  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 727 F. 2d 91.

No. 83-6593. Rodriquez -Mora  v . United  States . C. A. 
11th Cir. Certiorari denied. Reported below: 726 F. 2d 753.

No. 83-6600. Gonzale z  v . Unit ed  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 722 F. 2d 1501.
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No. 83-6602. Cardenas  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 726 F. 2d 751.

No. 83-6613. Saunders  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 727 F. 2d 1114.

No. 83-6620. Scarb orough  v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 727 F. 2d 580.

No. 82-2030. Anderson  v . Oklahom a . Ct. Crim. App. 
Okla. Certiorari denied. Justice  Marshall  would grant 
certiorari. Reported below: 658 P. 2d 501.

No. 83-67. Ingle  v . Arkansas . Ct. App. Ark. Certiorari 
denied. Justice  Marsh all  would grant certiorari. Reported 
below: 8 Ark. App. 218, 655 S. W. 2d 2.

No. 83-988. Berrong  et  al . v . United  State s . C. A. 11th 
Cir. Certiorari denied. Justi ce  Mars hall  would grant certio-
rari. Reported below: 712 F. 2d 1370.

No. 83-1011. Olson  v . Georgia . Sup. Ct. Ga. Certiorari 
denied. Justice  Mars hall  would grant certiorari.

No. 83-5027. Bentl ey  v . United  State s . C. A. 8th Cir. 
Certiorari denied. Justice  Marsh all  would grant certiorari. 
Reported below: 706 F. 2d 1498.

No. 83-623. James  et  al . v . Clark , Secreta ry  of  the  In -
terior , et  AL. C. A. 1st Cir. Motion of Center for Constitu-
tional Rights et al. for leave to file a brief as amici curiae 
granted. Motion of petitioners to strike brief of Native American 
Rights Fund for Gay Head Tribe denied. Motion of petitioners to 
defer consideration of the petition for writ of certiorari denied. 
Certiorari denied. Reported below: 716 F. 2d 71.

No. 83-892. Califor nia  State  Departme nt  of  Education  
et  al . v. Los Angel es  Branch , NAACP, et  al . C. A. 9th 
Cir. Certiorari denied. Justice  Marsh all  took no part in the 
consideration or decision of this petition. Reported below: 714 F. 
2d 946.

No. 83-906. United  States  v . Rylander . C. A. 9th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 714 F. 2d 996.
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No. 83-1355. Orange  County  et  al . v . Wood  et  al . C. A. 
11th Cir. Motion of respondents for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 715 F. 2d 
1543.

No. 83-1455. Wilk  et  al . v . American  Medical  Ass n , 
et  AL.; and

No. 83-1602. Ameri can  Medical  Assn , et  al . v . Wilk  
et  al . C. A. 7th Cir. Certiorari denied. Justice  White  and 
Justice  Blackmun  took no part in the consideration or decision 
of these petitions. Reported below: 719 F. 2d 207.

No. 83-1587. Naartex  Consul ting  Corp . v . Clark , Secre -
tary  of  the  Interior , et  al . C. A. D. C. Cir. Certiorari 
denied. Justi ce  White  took no part in the consideration or 
decision of this petition. Reported below: 232 U. S. App. D. C. 
293, 722 F. 2d 779.

No. 83-6312. Antonelli  v . Federal  Bureau  of  Inves tiga -
tion  et  al . C. A. 7th Cir. Certiorari denied. Justice  White  
took no part in the consideration or decision of this petition. Re-
ported below: 721 F. 2d 615.

No. 83-1600. Ebert  et  ux . v . Ritchey  et  al . Ct. Sp. App. 
Md. Motion of respondent for damages denied. Certiorari de-
nied. Reported below: 54 Md. App. 388, 458 A. 2d 891.

No. 83-1712. Co -operat ive  Legis lati ve  Committ ee , Rail -
road  Brotherhoods  and  Railroad  Unions , State  of  Ohio  v . 
Norfolk  & Wester n  Railw ay  Co . Sp. Ct. R. R. R. A. Cer-
tiorari denied. Justice  Powell  took no part in the consider-
ation or decision of this petition. Reported below: 582 F. Supp. 
1552.

No. 83-6421. Clark  v . Flori da . Sup. Ct. Fla.;
No. 83-6453. Parks  v . Oklahoma . Ct. Crim. App. Okla.;
No. 83-6490. Cone  v . Tennessee . Sup. Ct. Tenn.;
No. 83-6610. Barf ield  v . Harris , Superi ntende nt , 

North  Carolina  Correcti onal  Center  for  Women , et  al . 
C. A. 4th Cir.; and

No. 83-6625. Laws  v . Mis sour i . Sup. Ct. Mo. Certiorari 
denied. Reported below: No. 83-6421, 443 So. 2d 973; No. 83- 
6490, 665 S. W. 2d 87; No. 83-6610, 719 F. 2d 58; No. 83-6625, 
661 S. W. 2d 526.
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Just ice  Brennan  and Justi ce  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg n . Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

No. 83-6435. Carter  v . City  of  Birmingham  et  al . Sup. 
Ct. Ala. Certiorari denied. Justice  Brennan  would grant 
certiorari. Reported below: 444 So. 2d 373.

Rehearing Denied
No. 83-1000. J. D. Court , Inc . v . United  States , 466 U. S. 

927. Petition for rehearing denied.

No. 82-6591. Wilson  v . United  States , 464 U. S. 867. Mo-
tion for leave to file petition for rehearing denied.

May  29, 1984
Appeal Dismissed

No. 83-1320. Bell  v . Township  of  Eagleswood . Appeal 
from Super. Ct. N. J., App. Div., dismissed for want of substan-
tial federal question.

Vacated and Remanded on Appeal
No. 83-1479. Ayers  et  al . v . Winte r  et  al . Appeal from 

D. C. N. D. Miss. Judgment vacated and case remanded for 
entry of a fresh judgment from which a timely appeal may be 
taken to the United States Court of Appeals for the Fifth Circuit.

Certiorari Granted—Vacated and Remanded
No. 83-1287. Strickland , Warden , et  al . v . King . C. A. 

Uth Cir. Motion of respondent for leave to proceed in forma 
pauperis and certiorari granted. Judgment vacated and case re-
manded for further consideration in light of Strickland v. Wash-
ington, 466 U. S. 668 (1984). Reported below: 714 F. 2d 1481.

No. 83-5500. Solom on  v . Harris , Warden , et  al . C. A. 
2d Cir. Motion of petitioner for leave to proceed in forma paupe-
ris and certiorari granted. Judgment vacated and case remanded 
for further consideration in light of Strickland v. Washington, 466 
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U. S. 668 (1984). Just ice  Marshall  would grant certiorari and 
set case for oral argument. Reported below: 742 F. 2d 1438.

No. 83-5636. Staf fo rd  v . Oklahoma . Ct. Crim. App. Okla. 
Motion of petitioner for leave to proceed in forma pauperis and 
certiorari granted. Judgment vacated and case remanded for fur-
ther consideration in light of Strickland v. Washington, 466 U. S. 
668 (1984). Reported below: 665 P. 2d 1205.

Just ice  Brennan  and Just ice  Marshall :
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentence in this case.

No. 83-6125. Staff ord  v . Oklahoma . Ct. Crim. App. Okla. 
Motion of petitioner for leave to proceed in forma pauperis and 
certiorari granted. Judgment vacated and case remanded for fur-
ther consideration in light of Strickland v. Washington, 466 U. S. 
668 (1984). Reported below: 669 P. 2d 285.

Just ice  Brennan  and Just ice  Marshall :
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentence in this case.

No. 83-6413. Burger  v . Zant , Warden . C. A. 11th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted limited to Question 1(B) presented 
by the petition. The opinion of the United States District Court 
for the Southern District of Georgia on this question, which the 
Court of Appeals adopted without separate discussion, may be 
flawed in at least one respect. In judging the reasonableness of 
counsel’s decision not to present character evidence, the District 
Court apparently mistook the arguments counsel made at petition-
er’s first, ultimately vacated, sentencing for the arguments coun-
sel made at petitioner’s second sentencing, the proceeding whose 
result is challenged in this petition. Blake v. Zant, 513 F. Supp. 
772, 796-798 (1981). Petitioner is entitled to an assessment of his 
ineffectiveness claim unaffected by this, as well as by any other, 
error. Accordingly, the judgment is vacated and the case is re-
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manded to the United States Court of Appeals for the Eleventh 
Circuit with instructions to reconsider the effectiveness of coun-
sel’s assistance at petitioner’s second sentencing and for further 
consideration in light of Strickland v. Washington, 466 U. S. 668 
(1984). Justice  Marsh all  would grant certiorari for the rea-
sons stated in the dissenting opinion of Judge Johnson and set the 
case for oral argument. Reported below: 718 F. 2d 979.

Justi ce  Brennan :
Adhering to my view that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227 (1976), I would grant certiorari and vacate the death sentence 
in this case.
Miscellaneous Orders

No.-------- . Lal  v . CBS, Inc . Motion to direct the Clerk 
to file a petition for writ of certiorari that does not comply with 
the Rules of this Court denied.

No.-------- . Marsh all  v . Burlington  Northern  Inc . 
Motion to accept the petition for writ of certiorari as timely filed, 
or to waive the Rules of this Court, denied.

No. A-816 (83-1685). Corbi n  v . Alaska . Ct. App. Alaska. 
Application for stay, addressed to Justice  Marsh all  and re-
ferred to the Court, denied.

No. A-900. Rober tson  v . Unite d  States . C. A. 5th Cir. 
Application for stay, addressed to Justice  Brennan  and referred 
to the Court, denied.

No. 9, Orig. Unite d  States  v . Louis iana  et  al . Petition 
for allowance of additional compensation to the Special Master 
granted, and payments as requested in prayers 1, 2, and 3 are al-
lowed. Further consideration of the remaining prayers deferred 
until further order of the Court. Justice  Marsh all  took no 
part in the consideration or decision of this matter. [For earlier 
order herein, see, e. g., 466 U. S. 956.]

No. 83-6536. Cirill o  v . Repu blic  Steel  Corp . C. A. 5th 
Cir. Motion of petitioner for leave to proceed in forma pauperis 
denied. Petitioner is allowed until June 19, 1984, within which to 
pay the docketing fee required by Rule 45(a) and to submit a peti-
tion in compliance with Rule 33 of the Rules of this Court.
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Just ice  Brennan , Just ice  Marshall , and Just ice  Ste -
vens , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would deny the petition for writ of certiorari 
without reaching the merits of the motion to proceed in forma 
pauperis.
Probable Jurisdiction Noted

No. 83-1620. Firs t  Nation al  Bank  of  Atlant a , as  Suc -
ces sor  in  Interest  to  Firs t  Nation al  Bank  of  Carters -
ville , Georgia  v . Bartow  County  Board  of  Tax  Ass ess ors  
et  al . Appeal from Sup. Ct. Ga. Probable jurisdiction noted. 
Reported below: 251 Ga. 831, 312 S. E. 2d 102.
Certiorari Granted

No. 83-1476. United  States  v . Dann  et  al . C. A. 9th Cir. 
Certiorari granted. Reported below: 706 F. 2d 919.

No. 83-1632. Harper  & Row, Publishers , Inc ., et  al . v . 
Nation  Enterp rise s  et  al . C. A. 2d Cir. Certiorari granted. 
Reported below: 723 F. 2d 195.

No. 83-1292. Wayte  v . Unite d  State s . C. A. 9th Cir. 
Certiorari granted limited to Question 1 presented by the petition. 
Reported below: 710 F. 2d 1385.
Certiorari Denied

No. 83-595. Snow  et  al . v . Quinault  Indian  Nation  
et  al . C. A. 9th Cir. Certiorari denied. Reported below: 709 
F. 2d 1319.

No. 83-871. Foster , Sheriff  of  Roanoke  Count y , Vir -
gin ia , et  al . v. Lankford . C. A. 4th Cir. Certiorari denied. 
Reported below: 716 F. 2d 896.

No. 83-1067. Maddox  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 716 F. 2d 905.

No. 83-1155. Jackson  v . United  State s ;
No. 83-6086. Bumgardner  v . United  State s ; and
No. 83-6092. Eleazar  v . United  States . C. A. 4th Cir. 

Certiorari denied. Reported below: 717 F. 2d 1481.
No. 83-1261. Lyddan  v . Unite d  States . C. A. 2d Cir. 

Certiorari denied. Reported below: 721 F. 2d 873.
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No. 83-1400. Biscay ne  Federal  Savings  & Loan  Ass n , 
et  al . v. Federal  Home  Loan  Bank  Board  et  al . C. A. 11th 
Cir. Certiorari denied. Reported below: 720 F. 2d 1499.

No. 83-1407. Languira nd  v . City  of  Pass  Christia n , Mis -
sis sip pi . C. A. 5th Cir. Certiorari denied. Reported below: 
717 F. 2d 220.

No. 83-1420. Gammal  v . Hamrock  et  al . C. A. 1st Cir. 
Certiorari denied. Reported below: 725 F. 2d 664.

No. 83-1426. Mc Kiss ick  Products  Co . et  al . v . Donov an , 
Secret ary  of  Labor . C. A. 10th Cir. Certiorari denied. Re-
ported below: 719 F. 2d 350.

No. 83-1445. Hamp shi re  et  al . v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 715 F. 2d 459.

No. 83-1457. Rivera -Ramirez  v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Reported below: 715 F. 2d 453.

No. 83-1470. Mid -South  Grizzl ies  et  al . v . National  
Footba ll  League . C. A. 3d Cir. Certiorari denied. Re-
ported below: 720 F. 2d 772.

No. 83-1536. Elliott  et  al . v . Group  Hosp ital  Service , 
Inc . C. A. 5th Cir. Certiorari denied. Reported below: 714 
F. 2d 556.

No. 83-1617. Coleman  v . Ameri can  Cyanamid  Co . et  al . 
C. A. 11th Cir. Certiorari denied. Reported below: 721 F. 2d 
820.

No. 83-1621. Detroit  Plast ic  Molding  Co . v . USM Corp . 
C. A. 6th Cir. Certiorari denied. Reported below: 720 F. 2d 
680.

No. 83-1626. Johnson  v . Montana . Sup. Ct. Mont. Cer-
tiorari denied. Reported below:----- Mont.------ , 674 P. 2d 1077.

No. 83-1631. Kneeland  v . Bloom  Township  High  School  
Dis trict  No . 206 et  al . C. A. 7th Cir. Certiorari denied. 
Reported below: 718 F. 2d 1104.

No. 83-1637. Draper  v . United  Auto mobi le , Aeros pace  & 
Agricultural  Impl ement  Workers  of  America , Local  387, 
et  AL. C. A. 6th Cir. Certiorari denied. Reported below: 725 
F. 2d 683.
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No. 83-1642. U. S. Electri cal  Motors , a  Divis ion  of  
Emerson  Electric  Co . v . National  Labor  Relati ons  Board . 
C. A. 6th Cir. Certiorari denied. Reported below: 722 F. 2d 
315.

No. 83-1645. Struemp h  et  al . v . Mc Aulif fe . Ct. App. 
Mo., Eastern Dist. Certiorari denied. Reported below: 661 
S. W. 2d 559.

No. 83-1649. Beimert  v . Burli ngton  Northern  Inc . 
C. A. 8th Cir. Certiorari denied. Reported below: 726 F. 2d 
412.

No. 83-1736. Segal  v . Unite d  States . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 732 F. 2d 142.

No. 83-1741. Hyun  Joon  Chung  et  ux . v . Immigration  and  
Naturaliza tion  Servi ce . C. A. 9th Cir. Certiorari denied. 
Reported below: 720 F. 2d 1471.

No. 83-1746. Schwar tz  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 732 F. 2d 148.

No. 83-1763. Llaguno  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 729 F. 2d 1455.

No. 83-1797. Graham  v . Colorado . Ct. App. Colo. Certio-
rari denied. Reported below: 678 P. 2d 1043.

No. 83-6196. SCHAFLANDER ET AL. V. UNITED STATES. 
C. A. 9th Cir. Certiorari denied. Reported below: 719 F. 2d 
1024.

No. 83-6200. Taylo r  v . Unit ed  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 716 F. 2d 864.

No. 83-6243. Charles  F. v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 60 N. Y. 2d 474, 458 N. E. 
2d 801.

No. 83-6340. Brown  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 724 F. 2d 599.

No. 83-6344. Drew  et  al . v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 722 F. 2d 551.

No. 83-6370. Strong  v . Unite d  State s ; and
No. 83-6378. Redw ine  v . Unite d  State s . C. A. 7th Cir. 

Certiorari denied. Reported below: 715 F. 2d 315.
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No. 83-6399. Oberlin  v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 722 F. 2d 748.

No. 83-6406. Valle z v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 720 F. 2d 681.

No. 83-6492. Knott  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 725 F. 2d 692.

No. 83-6514. Till i v . Capobianco  et  al . C. A. 3d Cir. 
Certiorari denied.

No. 83-6515. Perry  v . Superi ntendent , Massachuse tts  
Corre cti onal  Insti tuti on  at  Norf olk . C. A. 1st Cir. Cer-
tiorari denied.

No. 83-6523. Kelt , Administrator  of  the  Estate  of  Kelt  
v. Quezada  et  ux . C. A. 5th Cir. Certiorari denied. Re-
ported below: 718 F. 2d 121.

No. 83-6529. Jones  v . Oklahom a . Ct. Crim. App. Okla. 
Certiorari denied.

No. 83-6538. Griffi th  v . Wainw right , Secretary , Flor -
ida  Departme nt  of  Correcti ons , et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 720 F. 2d 687.

No. 83-6539. Greck  v . Superi or  Court  of  Yolo  Count y , 
Calif ornia , et  al . Sup. Ct. Cal. Certiorari denied.

No. 83-6541. Harris on  v . Gallagher  et  al . C. A. 7th 
Cir. Certiorari denied.

No. 83-6544. Vipp erman  v. Housewright , Warden . C. A. 
9th Cir. Certiorari denied.

No. 83-6554. Carnivale  v . Wisconsi n . Sup. Ct. Wis. 
Certiorari denied. Reported below: 114 Wis. 2d 603, 340 N. W. 
2d 202.

No. 83-6557. Antonelli  v . Schryver  et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 723 F. 2d 913.

No. 83-6573. Hollow ay  v . Heckler , Secretary  of  
Health  and  Human  Servi ces . C. A. 4th Cir. Certiorari 
denied. Reported below: 724 F. 2d 1102.

No. 83-6590. Durham  v . Wyrick , Warden . C. A. 8th Cir. 
Certiorari denied. Reported below: 732 F. 2d 161.
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No. 83-6599. Burks  v . United  State s . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 742 F. 2d 1442.

No. 83-6601. Emery  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 732 F. 2d 147.

No. 83-6604. Venkate san  u > Intern atio nal  Union  of  
Operati ng  Engin eers , AFL-CIO, Local  Union  545-D. 
C. A. 2d Cir. Certiorari denied.

No. 83-6606. Henderson  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 721 F. 2d 662.

No. 83-6622. Terre ll  v . Unite d  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 727 F. 2d 1114.

No. 83-6624. Chilcote  v . Unite d  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 724 F. 2d 1498.

No. 83-6629. Kavanaugh  v . Sperr y  Univac . C. A. 7th 
Cir. Certiorari denied. Reported below: 729 F. 2d 1464.

No. 83-6635. Ais puro  et  al . v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 732 F. 2d 165.

No. 83-6637. Kopp e v . Unite d  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 729 F. 2d 780.

No. 83-6639. Jackson  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 727 F. 2d 1114.

No. 83-6640. Beerbow er  v . Commiss ione r  of  Internal  
Revenue . C. A. 6th Cir. Certiorari denied. Reported below: 
725 F. 2d 682.

No. 83-6650. Randazz a  v . United  State s . C. A. 1st Cir. 
Certiorari denied. Reported below: 729 F. 2d 10.

No. 83-6662. Lininge r  v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 732 F. 2d 148.

No. 82-1691. Illinois  v . Willi ams . Sup. Ct. Ill. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Justice  White  took no part in the consideration 
or decision of this motion and this petition. Reported below: 93 
Ill. 2d 309, 444 N. E. 2d 136.
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No. 83-147. Illinois  v . Rain ge . App. Ct. Ill., 1st Dist. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Justi ce  White  took no part in the 
consideration or decision of this motion and this petition. Re-
ported below: 112 Ill. App. 3d 396, 445 N. E. 2d 535.

No. 82-7003. Stanley  v . Kemp , Superi ntendent , Georgia  
Diagn ostic  and  Classi fic ation  Center . C. A. 11th Cir. 
Motion of NAACP Legal Defense & Educational Fund, Inc., for 
leave to file a brief as amicus curiae granted. Certiorari denied. 
Reported below: 697 F. 2d 955.

Justice  Brennan  and Just ice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentence in this case.

No. 83-1072. Solem , Warden , et  al . v . Lufki ns . C. A. 
8th Cir. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 716 F. 2d 
532.

No. 83-1389. Texas  v . Benson . Ct. Crim. App. Tex. Mo-
tion of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 661 S. W. 2d 708.

No. 83-1138. Peed  et  al . v . Unite d  States . C. A. 4th Cir. 
Motion of petitioners to strike brief of the United States denied. 
Certiorari denied. Reported below: 717 F. 2d 1481.

No. 83-1229. Longstaff  v . Immigration  and  Naturali za -
tion  Servi ce . C. A. 5th Cir. Certiorari denied. Justice  
Brennan  would grant certiorari. Reported below: 716 F. 2d 
1439.

No. 83-1345. Union  Carbide  Corp , et  al . v . Natur al  
Resources  Defen se  Counci l , Inc ., et  al . C. A. D. C. Cir. 
Certiorari denied. Justice  Rehnquis t  and Justice  O’Connor  
took no part in the consideration or decision of this petition. Re-
ported below: 231 U. S. App. D. C. 79, 718 F. 2d 1117.

No. 83-1656. Pembaur  v . Ohio . Sup. Ct. Ohio. Certiorari 
denied. Justi ce  Brennan  and Justi ce  Whit e  would grant cer-
tiorari. Reported below: 9 Ohio St. 3d 136, 459 N. E. 2d 217.
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No. 83-5088. Gilbe rt  v . South  Carol ina . Ct. Common 
Pleas, Lexington County, S. C.;

No. 83-5092. Gleaton  v . Aiken , Warden , et  al . Ct. Com-
mon Pleas, Lexington County, S. C.;

No. 83-5148. High  v . Kemp , Supe rinten dent , Georg ia  
Diag nos tic  and  Classifi cation  Center . Sup. Ct. Ga.;

No. 83-5432. Baldw in  v . Maggio , Warden , Louisiana  
State  Peni tent iary . C. A. 5th Cir.;

No. 83-5716. Corn  v . Zant , Warden . C. A. 11th Cir.;
No. 83-6090. Berryhill  v . Francis , Warden . Sup. Ct. Ga.;
No. 83-6519. Mc Call  v . Arizon a . Sup. Ct. Ariz.; and
No. 83-6549. Smith  v . Florida . Sup. Ct. Fla. Certiorari 

denied. Reported below: No. 83-5148, 250 Ga. 693, 300 S. E. 2d 
654; No. 83-5432, 704 F. 2d 1325; No. 83-5716, 708 F. 2d 549; 
No. 83-6519, 139 Ariz. 147, 677 P. 2d 920; No. 83-6549, 445 So. 
2d 323.

Justi ce  Brennan  and Just ice  Marsh all , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

No. 83-5826. Johnson  v . Mc Kaskle , Actin g Direct or , 
Texas  Dep artment  of  Corr ect ion s . Ct. Crim. App. Tex. 
Certiorari denied. Justi ce  Marsh all  would grant certiorari. 
Rehearing Denied

No. 83-1436. White  v . Internati onal  Telep hone  & Tele -
graph  Corp , et  al ., 466 U. S. 938. Petition for rehearing 
denied.

May  31, 1984
Miscellaneous Order

No. A-980. Wainwright , Secretary , Florida  Depart -
ment  of  Correct ions  v . Ford . Application of the State of 
Florida to vacate the order of the United States Court of Appeals 
for the Eleventh Circuit, dated May 30, 1984, staying the execu-
tion of sentence of death, presented to Justi ce  Powell , and 
by him referred to the Court, denied. Justice  Brennan  and 
Justice  Marshall  join in the order of the Court. The  Chief  
Justi ce , Justic e Rehnquis t , and Justi ce  O’Connor  would 
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grant the State’s application to vacate the stay of execution of 
sentence of death.

Justice  Powe ll , with whom Justi ce  Whit e and Just ice  
Blackmun  join, and with whom Justi ce  Stevens  joins in Part I, 
concurring.

On May 30, 1984, the Court of Appeals for the Eleventh Circuit, 
reversing the judgment of the District Court, granted respondent 
Ford a stay of execution of the sentence of death set for no later 
than noon on Friday, June 1, 1984. Ford v. Strickland, 734 F. 2d 
538. The Court of Appeals granted the stay on two separate 
grounds. First, it stated that Ford’s claim that he is entitled 
under the Eighth and Fourteenth Amendments to a procedural 
due process hearing to determine whether he is currently insane 
(the “competency claim”) raises substantial issues that warrant 
review. Second, the Court of Appeals held that Ford’s claim that 
Florida administers the death penalty in a discriminatory manner 
on the basis of race and other impermissible factors (the “dis-
crimination claim”) should be held pending en banc consideration 
by the Eleventh Circuit of Spencer v. Zant, 715 F. 2d 1562, va-
cated for rehearing en banc, 715 F. 2d 1583 (1983).

I
The Court of Appeals found that Ford’s claim of entitlement to a 

due process hearing on competency to be executed did not consti-
tute an abuse of the writ of habeas corpus, and held that the Dis-
trict Court had erred in holding to the contrary. On the merits, 
the Court of Appeals stated that this claim “raises substantial 
procedural and substantive Eighth and Fourteenth Amendment 
grounds” that warrant review of Ford’s federal habeas petition. 
The Court of Appeals reviewed the relevant record. In view of 
its findings, I cannot say in this case that the court abused its 
discretion in staying Ford’s execution on this issue.*  I concur, 
therefore, in the order of the Court denying the State’s application 
to vacate the stay.

II
The Court of Appeals also held that a stay of execution should 

be granted so that Ford’s discrimination claim could be held pend-

*This Court has never determined whether the Constitution prohibits exe-
cution of a criminal defendant who currently is insane, and I imply no view as 
to the merits of this issue.
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ing en banc hearing and decision by that court in Spencer v. Zant, 
supra. The District Court had found that Ford had abused the 
writ by failing to raise this claim in his first federal habeas peti-
tion. The Court of Appeals provides no convincing explanation 
for ignoring that factual determination. Moreover, the Florida 
Supreme Court held that Ford’s discrimination claim was procedur-
ally barred for failure to present it in a motion for postconviction 
relief as required by Florida Rule of Criminal Procedure 3.850. 
Ford v. Wainwright, 451 So. 2d 471 (1984). Neither the Court of 
Appeals nor the District Court found cause and prejudice to excuse 
this procedural bar. See Engle v. Isaac, 456 U. S. 107 (1982). 
Finally, we have held in two prior cases that the statistical evidence 
relied upon by Ford to support his claim of discrimination was not 
sufficient to raise a substantial ground upon which relief might 
be granted. See Sullivan v. Wainwright, 464 U. S. 109 (1983); 
Wainwright v. Adams, 466 U. S. 964 (1984). I am of the opinion 
that the Court of Appeals abused its discretion in also granting a 
stay of execution on Ford’s discrimination claim pending its decision 
in Spencer v. Zant, supra.

Justice  Steven s , having joined in Part I above, is of the view 
that it is unnecessary to consider the discrimination claim pre-
sented in Part II.

June  4, 1984
Dismissal Under Rule 53

No. 83-1745. Sullivan  v . Consol idat ed  Rail  Corpora -
tion . Sup. Ct. Ohio. Certiorari dismissed under this Court’s 
Rule 53. Reported below: 9 Ohio St. 3d 105, 459 N. E. 2d 513.
Affirmed on Appeal

No. 83-1526. Karcher , Speaker , New  Jerse y  Ass emb ly , 
et  al . v. Daggett  et  al . Affirmed on appeal from D. C. N. J. 
Reported below: 580 F. Supp. 1259.

Justice  Brennan , with whom Justice  White  and Justi ce  
Marshall  join, dissenting.

For the reasons I stated when the Court denied the appellants’ 
application for a stay of the District Court’s order, Karcher v. 
Daggett, 466 U. S. 910, 911 (1984) (dissenting opinion), I would 
note probable jurisdiction and set the case for oral argument.
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No. 83-1677. Brow n , Secreta ry  of  State  of  Ohio  v . 
Brandon  et  al .;

No. 83-1678. Cele ste , Governor  of  Ohio  v . Brando n  
et  AL.; and

No. 83-1679. Flanagan  et  al . v . Brandon  et  al . Af-
firmed on appeals from D. C. S. D. Ohio. Just ice  Powell  and 
Justice  Rehnqui st  would note probable jurisdiction and set 
cases for oral argument.
Appeals Dismissed

No. 82-1564. Lonewol f  v . Lonew olf . Appeal from Sup. 
Ct. N. M. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied. Reported below: 99 N. M. 300, 657 P. 2d 627.

No. 83-1648. Picker ing  v . City  of  Buf fa lo , New  York . 
Appeal from C. A. 2d Cir. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a petition 
for writ of certiorari, certiorari denied. Reported below: 742 
F. 2d 1436.

No. 83-1685. Corbi n  v . Alaska . Appeal from Ct. App. 
Alaska dismissed for want of substantial federal question. 
Reported below: 672 P. 2d 156.

No. 83-1731. Cohran  v. State  Bar  of  Georgia . Appeal 
from Sup. Ct. Ga. dismissed for want of substantial federal 
question.

Certiorari Granted—Vacated and Remanded
No. 83-277. Walters , Admini st rat or  of  Vete rans ’ Af -

fair s v. Home  Savings  & Loan  Assoc iation  of  Lawto n , 
Oklahom a . C. A. 10th Cir. Certiorari granted, judgment 
vacated, and case remanded for further consideration in light of 
Heckler v. Community Health Services of Crawford County, Inc., 
ante, p. 51. Reported below: 695 F. 2d 1251.

No. 83-1149. Heckl er , Secretary  of  Health  and  Human  
Servi ces , et  al . v . Starnes  et  al . C. A. 4th Cir. Certiorari 
granted, judgment vacated, and case remanded for further con-
sideration in light of Heckler v. Ringer, 466 U. S. 602 (1984). 
Justice  White  took no part in the consideration or decision of 
this case. Reported below: 715 F. 2d 134.
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Miscellaneous Orders
No.-------- . Fernandez  v . Kiner  et  al . Motion to direct 

the Clerk to file a petition for writ of certiorari that does not com-
ply with the Rules of this Court denied.

No.-------- . Hill  v . Watts  et  al . Motion to direct the 
Clerk to file the petition for writ of certiorari out of time denied.

No. A-959. Mayor al  et  al . v . Jeffc o  American  Bapti st  
Resi dences , Inc ., et  al . The order entered by Justi ce  
White  on May 25, 1984, is vacated, and the application for stay 
of mandate of the United States Court of Appeals for the Tenth 
Circuit is denied.

No. D-411. In  re  Disbarme nt  of  Sheehy . Disbarment 
entered. [For earlier order herein, see 465 U. S. 1096.]

No. D-416. In  re  Disbarme nt  of  Roundtre e . Dovey J. 
Roundtree, of Washington, D. C., having requested to resign as a 
member of the Bar of this Court, it is ordered that her name be 
stricken from the roll of attorneys admitted to practice before the 
Bar of this Court. The rule to show cause, heretofore issued on 
April 2, 1984 [466 U. S. 921], is hereby discharged.

No. D-434. In  re  Disb arment  of  Schettino . It is ordered 
that John C. Schettino, of Bedford Hills, N. Y., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. 83-997. Trans  World  Airlines , Inc . v . Thurs ton  
et  AL. C. A. 2d Cir. [Certiorari granted, 465 U. S. 1065]; and

No. 83-1325. Air  Line  Pilots  Assn ., Intern atio nal  v . 
Thurs ton  et  al . C. A. 2d Cir. [Certiorari granted, 466 U. S. 
926.] Motion of Equal Employment Advisory Council for leave to 
file a brief as amicus curiae granted. Motion of the Solicitor 
General for divided argument granted. Motion of Trans World 
Airlines, Inc., for divided argument granted, and a total of 15 
minutes allotted for that purpose. Motion of Air Line Pilots 
Association for divided argument granted, and a total of 15 min-
utes allotted for that purpose.

No. 83-1020. Ohio  v . Kovacs , dba  B & W Enterp rises  et  
al . C. A. 6th Cir. [Certiorari granted, 465 U. S. 1078.] Motion 
of the Solicitor General for leave to participate in oral argument 
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as amicus curiae and for divided argument granted. Motion of 
Council of State Governments et al. for leave to file a brief as 
amici curiae granted.

No. 83-1158. Estate  of  Thornton  et  al . v . Caldor , Inc . 
Sup. Ct. Conn. [Certiorari granted, 465 U. S. 1078.] Motion of 
National Right to Work Legal Defense Foundation, Inc., for leave 
to file a brief as amicus curiae granted.

No. 83-1386. Leggett , Collect or  of  Revenue  in  the  
City  of  St . Louis , et  al . v . Liddell  et  al .;

No. 83-1721. Missou ri  et  al . v . Lidde ll  et  al .; and
No. 83-1838. North  St . Louis  Parents  and  Citizens  for  

Qualit y  Education  et  al . v . Liddell  et  al . C. A. 8th Cir. 
Motion of petitioners in No. 83-1386 and respondents Leggett 
et al. in Nos. 83-1721 and 83-1838 to expedite consideration of the 
petitions for writs of certiorari denied.

No. 83-1569. Mitsubis hi  Motors  Corp . v . Soler  Chrysl er - 
Plymou th , Inc .; and

No. 83-1733. Soler  Chrysle r -Plymouth , Inc . v . Mits u -
bis hi  Motors  Corp . C. A. 1st Cir. The Solicitor General is 
invited to file a brief in these cases expressing the views of the 
United States.

No. 83-6577. In  re  Somm er ; and
No. 83-6592. In  re  Seitu . Petitions for writs of mandamus 

denied.
Probable Jurisdiction Noted

No. 83-1394. United  States  et  al . v . Locke  et  al . Ap-
peal from D. C. Nev. Probable jurisdiction noted. Reported 
below: 573 F. Supp. 472.
Certiorari Granted

No. 83-1590. Francis , Warde n  v . Franklin . C. A. 11th 
Cir. Motion of respondent for leave to proceed in forma pauperis 
and certiorari granted. Reported below: 720 F. 2d 1206 and 723 
F. 2d 770.
Certiorari Denied. (See also Nos. 82-1564 and 83-1648, supra.)

No. 83-422. Group  Health  Inc . v . Heckl er , Secreta ry  
of  Health  and  Human  Servic es , et  al . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 742 F. 2d 1434.
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No. 83-1128. Seay , aka  Derri nger  v . United  States . 
C. A. 4th Cir. Certiorari denied. Reported below: 718 F. 2d 
1279.

No. 83-1273. Lewis  Service  Cent er , Inc . v . Mack  
Trucks , Inc . C. A. 8th Cir. Certiorari denied. Reported 
below: 714 F. 2d 842.

No. 83-1374. Cody  v . Unit ed  States . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 722 F. 2d 1052.

No. 83-1406. Vance  v . Whirlp ool  Corp . C. A. 4th Cir. 
Certiorari denied. Reported below: 707 F. 2d 483 ahd 716 F. 2d 
1010.

No. 83-1413. Lemire  et  al . u United  States . C. A. 
D. C. Cir. Certiorari denied. Reported below: 232 U. S. App. 
D. C. 100, 720 F. 2d 1327.

No. 83-1438. Selm an , Executri x  of  the  Esta te  of  Sel -
man , et  al . v. United  State s . C. A. Fed. Cir. Certiorari 
denied. Reported below: 723 F. 2d 877.

No. 83-1501. Faust , Admini stratri x  of  the  Esta te  of  
Faust , et  al . v . South  Carolina  State  Highw ay  Depart -
ment  et  AL. C. A. 4th Cir. Certiorari denied. Reported 
below: 721 F. 2d 934.

No. 83-1572. Flannery  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 718 F. 2d 108.

No. 83-1581. Ward  v . Sentry  Title  Co ., Inc . C. A. 5th 
Cir. Certiorari denied. Reported below: 715 F. 2d 941 and 727 
F. 2d 1368.

No. 83-1640. Templ eton  et  ux . v . Arsenal  Savings  Assn , 
et  AL. Ct. App. Ind. Certiorari denied. Reported below: 451 
N. E. 2d 1135.

No. 83-1653. Scrip ps -Howard  Broadcasting  Co . v . Em-
bers  Supper  Club , Inc . Sup. Ct. Ohio. Certiorari denied. 
Reported below: 9 Ohio St. 3d 22, 457 N. E. 2d 1164.

No. 83-1661. Brooklyn  Psycho socia l  Rehabilit ation  In -
sti tute , Inc . v. National  Labor  Relati ons  Board . C. A. 2d 
Cir. Certiorari denied. Reported below: 742 F. 2d 1438.
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No. 83-1664. Baird  et  al . v . Bellotti , Attorney  Gen -
eral  of  Massachuset ts , et  al . C. A. 1st Cir. Certiorari 
denied. Reported below: 724 F. 2d 1032.

No. 83-1666. Turner  v . Maryland  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 723 F. 2d 903.

No. 83-1676. Saunders  v . Marsh , Secretary  of  the  
Army . C. A. 4th Cir. Certiorari denied. Reported below: 723 
F. 2d 903.

No. 83-1682. Martin  Stee l  Corp , et  al . v . United  State s  
Dis trict  Court  for  the  Distr ict  of  Minnes ota  (Owato nna  
Elevator  Co . et  al ., Real  Partie s  in  Interes t ). C. A. 8th 
Cir. Certiorari denied. Reported below: 732 F. 2d 161.

No. 83-1686. Eastern  Bancorporati on  v . Forme r  Offi -
cers  and  Directors  of  Easter n  Banco rp orat ion . C. A. 3d 
Cir. Certiorari denied. Reported below: 725 F. 2d 667.

No. 83-1761. Corwi n  et  al . v . Lehman , Secret ary  of  the  
Navy , et  al . C. A. Fed. Cir. Certidrari denied. Reported 
below: 724 F. 2d 1577.

No. 83-1768. Thomas  et  al . v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 729 F. 2d 1455.

No. 83-1772. Woolard  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 729 F. 2d 1457.

No. 83-1775. Becker  et  al . v . Unit ed  State s . C. A. 6th 
Cir. Certiorari denied.

No. 83-1780. Zimmer man  v . Grievance  Commit tee  of  the  
Fifth  Judici al  Dis trict  of  New  York  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 726 F. 2d 85.

No. 83-1806. Mc Anlis  v . Unite d  State s  et  al . C. A. 11th 
Cir. Certiorari denied. Reported below: 721 F. 2d 334.

No. 83-1809. Rhodes  v . Hogan . C. A. 6th Cir. Certiorari 
denied. Reported below: 725 F. 2d 684.

No. 83-1824. Jenni ngs  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 724 F. 2d 436.
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No. 83-6252. Carter  v . Alabam a . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 442 So. 2d 150.

No. 83-6282. Mothers hed  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 83-6303. Johnston  v. Oklahoma . Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 673 P. 2d 844.

No. 83-6358. Worth ing  v . Israe l , Superi ntendent , 
Waupu n  Correct ional  Inst itut ion , et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 715 F. 2d 1124. t

No. 83-6387. Howel l  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 719 F. 2d 1258.

No. 83-6391. Lacost e v . United  State s . C. A. 5th Cir.
Certiorari denied. Reported below: 721 F. 2d 984.

No. 83-6427. Thoma  v . Unite d  State s . C. A. 7th Cir.
Certiorari denied. Reported below: 726 F. 2d 1191.

No. 83-6447. Hall  v . Illinoi s . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 117 Ill. App. 3d 788, 453 
N. E. 2d 1327.

No. 83-6480. Jones  v . Mabry  et  al . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 723 F. 2d 590.

No. 83-6502. London  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 723 F. 2d 1538.

No. 83-6548. Palmer  v . Perko , Deput y  Direct or , Colo -
rado  Depa rtme nt  of  Corrections . C. A. 10th Cir. Certio-
rari denied.

No. 83-6550. Pires  v . Grumman  Aerospac e  Co . C. A. 4th 
Cir. Certiorari denied. Reported below: 707 F. 2d 509.

No. 83-6556. Buchman  v . Unit ed  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 726 F. 2d 753.

No. 83-6558. Gormon  v. Frey . C. A. 8th Cir. Certiorari 
denied.

No. 83-6559. Sanford  v . California . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.
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No. 83-6560. Munoz  v . Mc Kask le , Acting  Direct or , 
Texas  Dep artment  of  Corrections . C. A. 5th Cir. Certio-
rari denied.

No. 83-6561. Rothsch ild  v . Lett s  et  al . C. A. 11th Cir. 
Certiorari denied.

No. 83-6562. Schmidt  v. Schmidt . Sup. Ct. Utah. Certio-
rari denied.

No. 83-6564. Salcedo  v. New  York . App. Div., Sup. Ct. 
N. Y., 4th Jud. Dept. Certiorari denied. Reported below: 98 
App. Div. 2d 961, 470 N. Y. S. 2d 58.

No. 83-6569. Koehler  v . Calif ornia . Ct. App. Cal., 3d 
App. Dist. Certiorari denied.

No. 83-6571. Coleman  v . Spears , Warden , et  al . C. A. 
11th Cir. Certiorari denied.

No. 83-6572. Holla nd  v . Agric ulture  Federal  Credit  
Union  et  al . C. A. D. C. Cir. Certiorari denied. Reported 
below: 232 U. S. App. D. C. 263, 721 F. 2d 1424.

No. 83-6576. Mola sky  v . Westfal l  et  al . C. A. 8th Cir. 
Certiorari denied.

No. 83-6578. Palme r  v . Wainwright , Secre tary , Florida  
Departm ent  of  Correc tions . C. A. 11th Cir. Certiorari 
denied. Reported below: 727 F. 2d 1114.

No. 83-6585. Antonell i v . Illinois  et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 723 F. 2d 66.

No. 83-6586. Bailey  v . Unite d  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 728 F. 2d 967.

No. 83-6597. Jermosen  v . Smith , Superi ntendent , Attica  
Correct ional  Facili ty . C. A. 2d Cir. Certiorari denied. 
Reported below: 742 F. 2d 1432.

No. 83-6598. Crutchfi eld  v . Fitz geral d  et  al . C. A. 
11th Cir. Certiorari denied.

No. 83-6605. Noll  v . Keohane , Warden . C. A. 9th Cir. 
Certiorari denied. Reported below: 730 F. 2d 768.
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No. 83-6619. Smith  v . Bradfo rd  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 727 F. 2d 1110.

No. 83-6627. Alers  v . Puerto  Rico  et  al . Sup. Ct. P. R. 
Certiorari denied.

No. 83-6632. Barham  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 724 F. 2d 1529.

No. 83-6655. Darden  v . Wainwr ight , Secre tary , Florida  
Depart ment  of  Corre ction s . C. A. 11th Cir. Certiorari 
denied. Reported below: 725 F. 2d 1526.

No. 83-6657. Landis  et  al . v . United  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 726 F. 2d 540.

No. 83-6659. Kagel er  et  al . u  Keoha ne , Warden , et  al . 
C. A. 7th Cir. Certiorari denied.

No. 83-6667. Hill  v . Unite d  States . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 734 F. 2d 17.

No. 83-6677. Hanson  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 728 F. 2d 1156.

No. 83-6678. Hutchins on  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 730 F. 2d 771.

No. 83-6681. Rangel  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 728 F. 2d 675.

No. 83-6684. Zull o v. United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 732 F. 2d 940.

No. 83-6686. Morrow  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 731 F. 2d 233.

No. 83-6687. Kele  v . Hanberry , Warden . C. A. 11th Cir. 
Certiorari denied. Reported below: 729 F. 2d 780.

No. 83-6692. Rutledge  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 732 F. 2d 148.

No. 82-1758. Rhinehart  et  al . v . The  Seattle  Times  
et  al . Sup. Ct. Wash. Certiorari denied. Justi ce  White  
took no part in the consideration or decision of this petition. Re-
ported below: 98 Wash. 2d 226, 654 P. 2d 673.

No. 83-802. Burling ton  Northern  Railroad  Co . et  al . v . 
Lennen , Secreta ry  of  Revenu e  of  Kansas , et  al . C. A.
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10th Cir. Certiorari denied. Justice  O’Connor  took no part in 
the consideration or decision of this petition. Reported below: 
715 F. 2d 494.

No. 83-1662. Lewis  v . Brown  & Root , Inc . C. A. 5th Cir. 
Motion of respondent for damages denied. Certiorari denied. 
Reported below: 722 F. 2d 209.

No. 83-1671. Braswe ll  et  al . v . Flint kote  Mines , Ltd ., 
et  al . C. A. 7th Cir. Certiorari denied. Justice  Brennan  
took no part in the consideration or decision of this petition. Re-
ported below: 723 F. 2d 527.
Rehearing Denied

No. 82-1186. Trans  World  Airline s , Inc . v . Frankl in  
Mint  Corp , et  al ., 466 U. S. 243;

No. 82-1465. Frank lin  Mint  Corp , et  al . v . Trans  World
Airl ines , Inc ., 466 U. S. 243;

No. 83-181. Baldwi n  County  Welcome  Center  v . Brown ,
466 U. S. 147;

No. 83-1375.
No. 83-6215.
No. 83-6283.

941;
No. 83-6284.

941;
No. 83-6287.

466 U. S. 941;
No. 83-6307.

Akin  et  al . v . Dahl , 466 U. S. 938:
Godfrey  v . Francis , Warden , 466 U. S. 945;
Coleman  v . Susse x  County  et  al ., 466 U. S.

Coleman  v . Millsb oro  Towns hip , 466 U. S. 

Herri ngton  v . Met  Coal  & Coke  Co ., Inc ., 

Young  v . Wainw righ t , Secretary , Florida
Department  of  Corrections , 466 U. S. 942;

No. 83-6308. Mc Peek  et  al . v . Green  et  al ., 466 U. S. 952;
and

No. 83-6393. Chanya  v . Unit ed  States , 466 U. S. 943. Pe-
titions for rehearing denied.

No. 82-708. Summa  Corp . v . Califo rnia  ex  rel . State  
Lands  Commi ssi on  et  al ., 466 U. S. 198. Petition for rehear-
ing denied. Justi ce  Marshall  took no part in the consideration 
or decision of this petition.

No. 83-243. Brown  & Root , Inc ., et  al . v . Thornton  
et  al ., 464 U. S. 1052. Motion for leave to file petition for 
rehearing denied.
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June  7, 1984

Miscellaneous Order
No. A-974. Wis cons in  Elections  Board  et  al . v . Repub -

lican  Party  of  Wisconsi n  et  al . Application for stay of the 
mandate of the United States District Court for the Eastern 
District of Wisconsin, presented to Justi ce  Steven s , and by him 
referred to the Court, is granted pending the timely docketing 
and final disposition of the appeal.

June  11, 1984

Appeals Dismissed
No. 83-1021. Equal  Employment  Oppor tunity  Commi s -

sion  v. Allstate  Insurance  Co . Appeal from D. C. S. D. 
Miss, dismissed for want of jurisdiction. Reported below: 570 
F. Supp. 1224.

Chief  Just ice  Burger , with whom Just ice  O’Connor  joins, 
dissenting.

Without explanation, the Court holds today that we lack appel-
late jurisdiction under 28 U. S. C. § 1252 to review a judgment of 
a Federal District Court holding an entire Act of Congress uncon-
stitutional as long as the party seeking review merely purports 
to challenge only the remedy ordered by the District Court even 
though the remedy sought on appeal would necessarily require a 
reversal of the District Court holding that the Act is unconstitu-
tional.*  The practical effect of this holding is that by merely ad-
dressing a challenge only to the remedy provided by the District 
Court, a direct appeal to this Court from a decision of a Federal 
District Court holding an Act of Congress unconstitutional can be 
frustrated. Notwithstanding the burdens on the Court—which 
have more than doubled ip three decades—I am unwilling to say 
on the basis of the scant information' before us that Congress 

*Section 1252 provides in relevant part that
“[a]ny party may appeal to the Supreme Court from an interlocutory or final 
judgment, decree or order of any court of the United States . . . holding any 
Act of Congress unconstitutional in any civil action, suit, or proceeding to 
which the United States or any of its agencies, or any officer or employee 
thereof... is a party.”
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intended our appellate jurisdiction under §1252 to be so easily 
circumvented. Because of the significance of not only the juris-
dictional but the underlying substantive issues presented by this 
appeal, I would set the case for argument, and postpone resolution 
of the jurisdictional question until argument on the merits.

A brief recitation of the procedural history of this case is nec-
essary to put the Court’s holding in perspective. In 1963, Con-
gress passed §6(d) of the Fair Labor Standards Act (FLSA), 29 
U. S. C. § 206(d), known as the Equal Pay Act. The Act vested 
enforcement authority for the Equal Pay Act in the Secretary of 
Labor. However, in 1978, as part of an overall effort to central-
ize authority for enforcement of the various sex discrimination 
statutes, the Secretary’s enforcement authority was transferred 
to the Equal Employment Opportunity Commission by Reorga-
nization Plan No. 1 of 1978, 3 CFR 321 (1979). The Reorganiza-
tion Plan was implemented pursuant to the Reorganization Act of 
1977, 5 U. S. C. §901 et seq., which conferred on the President 
authority to reorganize Executive departments and agencies 
subject to certain specified congressional limitations. The Re-
organization Act required the President to transmit any proposed 
reorganization plan to both Houses of Congress. §903. Pur-
suant to 5 U. S. C. § 906(a), any plan submitted by the President 
became “effective” at the end of 60 days of continuous session 
of the Congress unless during that time either House passed a 
resolution of disapproval or its equivalent.

Reorganization Plan No. 1 was submitted to both Houses of Con-
gress as required by the Reorganization Act. The House roundly 
rejected a resolution of disapproval. H. R. Res. 1049, 95th Cong., 
2d Sess. (1978); 124 Cong. Rec. 11336-11337 (1978). Although a 
resolution of disapproval was not brought to a vote in the Senate, the 
Senate Committee on Governmental Affairs unanimously recom-
mended against passage of a resolution of disapproval. S. Res. 404, 
95th Cong., 2d Sess. (1978); S. Rep. No. 95-750, pp. 6, 10 (1978). 
Because neither House of Congress vetoed the Reorganization Plan, 
the Plan and the transfer of enforcement authority to appellant, the 
Equal Employment Opportunity Commission, became effective.

In April 1982, appellant filed a complaint against appellee in the 
United States District Court for the Southern District of Missis-
sippi, alleging that appellee was violating the Equal Pay Act by 
paying lower wages to female unit supervisors and underwriters 
than to males performing the same duties. Appellee moved for 
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summary judgment, contending that the transfer of enforcement 
authority to appellant under Reorganization Plan No. 1 was 
invalid because the legislative veto provision in the Reorganization 
Act was unconstitutional. Appellee maintained that the legisla-
tive veto provision was not severable from the balance of the 
Act and, thus, that the entire Act was invalid; that the transfer 
of enforcement authority to appellant pursuant to the Act was 
therefore invalid; and that, as a result, appellant was without 
authority to enforce the Equal Pay Act.

The District Court granted appellee’s summary judgment mo-
tion and dismissed appellant’s enforcement action. 570 F. Supp. 
1224 (1983). The court first held that the one-House veto provi-
sion in the Reorganization Act, even though not exercised here, 
was unconstitutional under INS v. Chadha, 462 U. S. 919 (1983). 
570 F. Supp., at 1229. After a brief inquiry into the legislative 
history of the Reorganization Act, the court determined that 
“Congress intended the one-house veto provision to be an integral 
and inseparable part of the entire Act such that it would limit the 
power of the President to propose and enact reorganization plans.” 
Id., at 1232. It then concluded that since the legislative veto 
provision was unconstitutional, “the entire Act must be held 
unconstitutional,” ibid.:

“[T]his court must conclude that the Reorganization Act of 
1977 is unconstitutional. It necessarily follows that the 
Reorganization Plan 1 of 1978, which contains the provision 
allowing the EEOC to enforce the Equal Pay Act, is uncon-
stitutional since the plan was adopted pursuant to the Act.” 
Id., at 1234 (emphasis added).

Last, applying the standards set forth by this Court in Chevron 
Oil Co. v. Huson, 404 U. S. 97 (1971), the District Court decided 
that its decision should be given retroactive effect.

On September 16, 1983, appellant filed in the District Court 
a notice of appeal to this Court. One month later, appellant filed 
a notice of appeal to the Court of Appeals for the Fifth Circuit, 
invoking that court’s jurisdiction under 28 U. S. C. § 1291. On 
November 23, 1983, appellee filed a motion in the Fifth Circuit to 
dismiss appellant’s § 1291 appeal. Appellant filed a memorandum 
in opposition contending, as the Solicitor General did in Heckler v. 
Edwards, 465 U. S. 870 (1984), that a direct appeal to this Court 
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does not lie where the appellant challenges only the relief pro-
vided in the district court, not that court’s holding that a par-
ticular Act of Congress is unconstitutional. The Fifth Circuit 
denied appellant’s motion to dismiss, but it stayed the appeal 
pending resolution of the jurisdictional issue by this Court. We 
in turn held the case pending disposition of Heckler v. Edwards, 
supra, in which we held that a direct appeal to this Court under 
§ 1252 does not lie when the appellant challenges only the relief 
granted, not the district court’s holding that an Act of Congress 
is unconstitutional.

The Solicitor General argues on behalf of appellant that appellant 
challenges only the relief ordered—dismissal of the enforcement ac-
tion—not the District Court’s holding that the legislative veto provi-
sion is unconstitutional. He thus contends, and the Court accepts 
the argument, that under Heckler v. Edwards, supra, the appeal 
should be dismissed for want of jurisdiction. I agree that appellant 
does not challenge the District Court’s holding that the legislative 
veto provision is unconstitutional. But this is not the question. 
The controlling question is whether appellant is in fact challenging 
the District Court’s holding that the entire Act—not just the legis-
lative veto provision—is unconstitutional.

I see no alternative to the conclusion that appellant is necessarily 
challenging the constitutional holding. Appellant cannot possibly 
challenge the dismissal of the enforcement action without at the 
same time challenging the District Court’s holding that the Act in 
its entirety is unconstitutional. The dismissal and the constitu-
tional holding are inextricably linked; the Act was held unconstitu-
tional, as a result of which appellant was held to be without enforce-
ment authority, and therefore the complaint was dismissed. If the 
District Court’s dismissal is to be overturned, the appellate court 
must overturn the holding that the Act in its entirety is unconstitu-
tional. In the words of Heckler v. Edwards, supra, at 880, “the 
issue on appeal is the holding of statutory unconstitutionality.”

The Court purports to rely upon our recent decision in Heckler 
to support its dismissal. However, it is plain that that case is 
quite different from this one in the most critical respect. In 
Heckler, the Government conceded that it was not challenging the 
only constitutional holding of the District Court in that case. 
Here, in contrast, while the Government accepts the holding that 
the legislative veto provision is unconstitutional, it does not con-
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cede the correctness of the District Court’s holding that the entire 
Act is unconstitutional. This is precisely the holding it seeks to 
have reviewed on appeal. Given the obvious difference between 
this case and Heckler, at the very least I am unprepared to say 
here, without briefing and argument, that jurisdiction does not lie 
to this Court.

The underlying problem that the Solicitor General’s argument is 
designed to circumvent—and the issue that the Court’s unex-
plained dismissal fails to come to grips with—is that the District 
Court’s invalidation of the Act in its entirety probably could have 
been—and perhaps should have been—on a statutory, not a con-
stitutional basis. See INS v. Chadha, supra, at 931-932. The 
District Court’s holding indeed amounts to nothing more than a 
determination of congressional intent, and it appears to acknowl-
edge as much. 570 F. Supp., at 1230. Had the District Court 
simply determined, as a matter of statutory construction, that 
appellant cannot exercise the authority to enforce the Equal Pay 
Act because Congress did not wish the Act to be operative absent 
the veto provision, I would agree that dismissal would clearly 
be compelled under Heckler v. Edwards. Under these circum-
stances, it would be clear, as in Heckler, that appellant was not 
challenging the constitutional holding of the District Court since it 
concedes the validity of the court’s holding on the legislative veto 
provision. But this is not the holding of the District Court. And 
the mere assertion now by the Solicitor General, and implicitly by 
the Court, that the holding was in reality one of statutory con-
struction cannot change the fact that the District Court explicitly 
and unambiguously held the entire Act unconstitutional.

I find the Court’s readiness to dismiss this case for want of 
jurisdiction disturbing particularly in light of the importance of 
the underlying substantive issues. An entire Act of Congress has 
been held unconstitutional, which itself raises a question of 
import. There is the question whether the District Court was 
correct in its finding that the legislative veto provision is 
nonseverable. There apparently are also fingering questions 
after Chadha on what a court is to do once it finds a legislative 
veto provision unconstitutional and nonseverable. Finally, there 
are the substantial questions whether Chadha should be applied 
retroactively, given that the Reorganization Plan was not vetoed 
by either House and was implemented before Chadha was de-
cided, and whether Congress has in any event ratified the transfer 
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of enforcement authority to the EEOC through appropriations and 
other statutes validly passed. These matters are appropriate for 
resolution by this Court.

No. 83-1700. Blum  et  al . v . Rosew ell , Treas urer  of  
Cook  Count y , Illinoi s . Appeal from Sup. Ct. Ill. dismissed for 
want of substantial federal question. Reported below: 99 Ill. 2d 
407, 459 N. E. 2d 966.

No. 83-1711. Albre cht , Inc ., et  al . v . Village  of  Hud -
son . Appeal from Sup. Ct. Ohio dismissed for want of substan-
tial federal question. Reported below: 9 Ohio St. 3d 69, 458 
N. E. 2d 852.

No. 83-6591. Pershe  v . Irizarry  et  al . Appeal from 
Super. Ct. P. R. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied.
Certiorari Granted—Vacated and Remanded

No. 82-707. Aberdee n  & Rockfis h  Railroa d  Co . et  al . v . 
United  States  et  al .; and

No. 82-804. National  Motor  Frei ght  Traffi c  Ass n ., Inc . 
v. United  State s  et  al . C. A. 5th Cir. Certiorari granted, 
judgment vacated, and cases remanded for further consideration 
in light of ICC v. American Trucking Assns., Inc., ante, p. 354. 
Reported below: 682 F. 2d 1092.
Miscellaneous Orders

No. D-412. In  re  Disb arment  of  Spit znagel . Disbarment 
entered. [For earlier order herein, see 465 U. S. 1096.]

No. D-418. In  re  Disb arment  of  Anders on . Disbarment 
entered. [For earlier order herein, see 466 U. S. 934.]

No. D-435. In  re  Disbarm ent  of  Mann . It is ordered that 
William Davis Mann, of Akron, Ohio, be suspended from the prac-
tice of law in this Court and that a rule issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court.

No. D-436. In  re  Disb arment  of  Howar d . It is ordered 
that Charles P. Howard, Jr., of Baltimore, Md., be suspended 
from the practice of law in this Court and that a rule issue, return-
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able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-437. In  re  Disb arment  of  Feinber g . It is ordered 
that Alexander Feinberg, of Haddonfield, N. J., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-438. In  re  Disbarm ent  of  Guarding . It is ordered 
that Joseph Richard Guardino, of East Williston, N. Y., be sus-
pended from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-439. In  re  Disb arment  of  Gerzof . It is ordered 
that Julius M. Gerzof, of Freeport, N. Y., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. 65, Orig. Texas  v . New  Mexico . Motion of New Mexico 
to remand the case to the Special Master denied. Exception of 
New Mexico to the Report of the Special Master overruled. Re-
port and Recommendation of the Special Master approved. [For 
earlier order herein, see, e. g., 465 U. S. 1063.]

No. 82-5920. Shea  v . Louis iana . Sup. Ct. La. [Certiorari 
granted, 466 U. S. 957.] Motion for appointment of counsel 
granted, and it is ordered that Frances Baker Jack, of Shreve-
port, La., be appointed to serve as counsel for petitioner in this 
case.

No. 83-727. Alexande r , Governor  of  Tenne ss ee , et  al . 
v. Jenning s et  al . C. A. 6th Cir. [Certiorari granted, 465 
U. S. 1021.] Motion of the Solicitor General for leave to partici-
pate in oral argument as amicus curiae and for divided argument 
granted.

No. 83-990. School  Dis trict  of  the  City  of  Grand  Rapid s  
et  al . v. Ball  et  al . C. A. 6th Cir. [Certiorari granted, 465 
U. S. 1064.] Motion of the Solicitor General for leave to partici-
pate in oral argument as amicus curiae and for divided argument 
granted.



ORDERS 1239

467 U. S. June 11, 1984

No. 83-997. Trans  World  Airl ines , Inc . v . Thurston  
et  al . C. A. 2d Cir. [Certiorari granted, 465 U. S. 1065]; and

No. 83-1325. Air  Line  Pilo ts  Ass n ., Internati onal  v . 
Thurston  et  al . C. A. 2d Cir. [Certiorari granted, 466 U. S. 
926.] Motion of Chamber of Commerce of the United States of 
America for leave to file a brief as amicus curiae granted.

No. 83-1013. Chemica l  Manufacturers  Ass n , et  al . v . 
Natur al  Resources  Defe nse  Council , Inc ., et  al .; and

No. 83-1373. Unite d  States  Environmental  Protect ion  
Agency  v . Natur al  Res ources  Defen se  Council , Inc ., et  
al . C. A. 3d Cir. [Certiorari granted, 466 U. S. 957.] Motion 
of the parties to dispense with printing the joint appendix 
granted.

No. 83-1158. Est ate  of  Thornto n  et  al . v . Caldo r , Inc . 
Sup. Ct. Conn. [Certiorari granted, 465 U. S. 1078.] Motions of 
Anti-Defamation League of B’nai B’rith, Seventh-Day Adventist 
Church, and Americans United for Separation of Church and State 
for leave to file briefs as amici curiae granted.

No. 83-1307. Unite d  State s v . Powell . C. A. 9th Cir. 
[Certiorari granted, ante, p. 1203.] Motion for appointment of 
counsel granted, and it is ordered that John J. Cleary, Esquire, of 
San Diego, Cal., be appointed to serve as counsel for respondent 
in this case.

No. 83-5424. Ake  v . Oklahom a . Ct. Crim. App. Okla. 
[Certiorari granted, 465 U. S. 1099.] Motions of New Jersey 
Department of the Public Advocate, American Psychiatric Asso-
ciation, and American Psychological Association et al. for leave to 
file briefs as amici curiae granted.

No. 83-6035. Taylor  v . Unite d  States . C. A. 9th Cir.; and
No. 83-6628. Lyons  v . U. S. Air  Force  et  al . C. A. Fed. 

Cir. Motions of petitioners for leave to proceed in forma paupe-
ris denied. Petitioners are allowed until July 2, 1984, within 
which to pay the docketing fee required by Rule 45(a) and to 
submit petitions in compliance with Rule 33 of the Rules of this 
Court.

Justice  Brennan , Justi ce  Marshall , and Justi ce  Ste -
vens , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would deny the petitions for writs of certiorari 
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without reaching the merits of the motions to proceed in forma 
pauperis.

No. 83-6061. Garcia  et  al . v . Unite d  State s . C. A. 11th 
Cir. [Certiorari granted, 466 U. S. 926.] Motion of petitioners 
to dispense with printing the joint appendix granted.
Certiorari Granted

No. 82-1832. Town  of  Halli e et  al . v . City  of  Eau  
Clair e . C. A. 7th Cir. Certiorari granted. Reported below: 
700 F. 2d 376.

No. 82-1922. Southern  Motor  Carrier s Rate  Confer -
ence , Inc ., et  al . v . Unit ed  State s . C. A. 11th Cir. Certio-
rari granted. Reported below: 702 F. 2d 532.

No. 83-1708. Dean  Witt er  Reynolds  Inc . v . Byrd . C. A. 
9th Cir. Certiorari granted. Reported below: 726 F. 2d 552.

No. 83-1249. Sims  et  al . v . Central  Intelligenc e  
Agency  et  al . C. A. D. C. Cir. Certiorari granted, case 
consolidated with No. 83-1075, CIA v. Sims [certiorari granted, 
465 U. S. 1078], and a total of one hour allotted for oral argument. 
Reported below: 228 U. S. App. D. C. 269, 709 F. 2d 95.
Certiorari Denied. (See also No. 83-6591, supra.)

No. 82-1827. Ameri can  Trucking  Ass ns ., Inc ., et  al . v . 
Intersta te  Commer ce  Commi ss ion  et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 688 F. 2d 1337.

No. 83-154. Title  Insurance  Rating  Bureau  of  Arizona , 
Inc . v. United  States . C. A. 9th Cir. Certiorari denied. 
Reported below: 700 F. 2d 1247.

No. 83-1351. Alonso  v . Unite d  States  et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 718 F. 2d 1109.

No. 83-1430. J. Baranel lo  & Sons  v . City  of  Paters on  
et  al .;

No. 83-1683. Consoli dated  Precast , Inc . v . City  of  Pat -
erson  et  al .; and

No. 83-1725. Independent  Electrical  Co ., Inc . v . City  
of  Paters on  et  al . Super. Ct. N. J., App. Div. Certiorari 
denied.
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No. 83-1463. Ledesma  v . Georgia ; and
No. 83-1578. Merritt  v . Georgi a . Sup. Ct. Ga. Certiorari 

denied. Reported below: 251 Ga. 885, 311 S. E. 2d 427.

No. 83-1520. Local  222, International  Ladies ’ Garment  
Worker s ’ Union , AFL-CIO v. National  Labor  Relat ions  
Board  et  al . C. A. D. C. Cir. Certiorari denied. Reported 
below: 232 U. S. App. D. C. 195, 721 F. 2d 1355.

No. 83-1539. Carroll  v . Unite d  State s  et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 721 F. 2d 155.

No. 83-1577. De Fiore  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 720 F. 2d 757.

No. 83-1599. Holder  v . Illinoi s . App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 119 Ill. App. 3d 366, 456 
N. E. 2d 628.

No. 83-1652. Pap ago  Tribal  Utility  Authorit y  v . Fed -
eral  Energy  Regulat ory  Commi ss ion  et  al . C. A. D. C. 
Cir. Certiorari denied. Reported below: 232 U. S. App. D. C. 
424, 723 F. 2d 950.

No. 83-1663. Schaf er  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 726 F. 2d 155.

No. 83-1668. Moskowi tz  et  al . v . Saul  J. Morgan  Enter -
pri se s , Inc ., et  al . C. A. 11th Cir. Certiorari denied. Re-
ported below: 725 F. 2d 692.

No. 83-1670. American  Motors  Corp . v . Hanna . C. A. 
7th Cir. Certiorari denied. Reported below: 724 F. 2d 1300.

No. 83-1680. Lawle ss  v . Pierce  et  al . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 118 Ill. App. 3d 747, 
455 N. E. 2d 113.

No. 83-1681. Caron  v . Bangor  Publish ing  Co . Sup. Jud. 
Ct. Me. Certiorari denied. Reported below: 470 A. 2d 782.

No. 83-1684. Bryner  et  al . v . Securi ty  Pacific  Nation al  
Bank  et  al . C. A. 9th Cir. Certiorari denied. Reported 
below: 722 F. 2d 746.
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No. 83-1689. Brown , Adminis tratr ix  of  the  Estate  of  
Brown , et  al . v . Brown  et  al . Sup. Ct. Va. Certiorari 
denied. Reported below: 226 Va. 320, 309 S. E. 2d 586.

No. 83-1690. Gusta fs on  v . Board  of  Governor s , Federal  
Reser ve  System , et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 717 F. 2d 242.

No. 83-1698. D. E. Rogers  Ass ociat es , Inc ., et  al . v . 
Gardner -Denve r  Co . C. A. 6th Cir. Certiorari denied. Re-
ported below: 718 F. 2d 1431.

No. 83-1705. Pekars ki  et  al . v . Abraham . C. A. 3d Cir. 
Certiorari denied. Reported below: 728 F. 2d 167.

No. 83-1707. Rothmann  et  al . v . M.V. Res olute  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 720 F. 2d 
1097.

No. 83-1709. Stein  v . Gagliardo . C. A. 6th Cir. Certio-
rari denied. Reported below: 727 F. 2d 1111.

No. 83-1717. Alaba ma  Surface  Mining  Reclamati on  
Commi ssi on  v . Commercia l  Standar d  Insurance  Co . Ct. 
Crim. App. Ala. Certiorari denied. Reported below: 443 So. 2d 
1245.

No. 83-1720. Korn  et  al . v . Rabbinical  Council  of  Cali -
fornia  et  al . Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 83-1724. Griffis  v . Delta  Family -Care  Disa bili ty  
and  Survivor ship  Plan  et  al . C. A. 11th Cir. Certiorari 
denied. Reported below: 723 F. 2d 822.

No. 83-1730. Sea -Hire  Service , S. A. v. Trini dad  Corp . 
C. A. 2d Cir. Certiorari denied. Reported below: 742 F. 2d 
1441.

No. 83-1742. Scott  et  al . v . Sieb el , Executrix  of  the  
Estate  of  Siebel , et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 725 F. 2d 995.

No. 83-1769. Burche  v . Walters  et  al . Ct. App. Iowa. 
Certiorari denied. Reported below: 355 N. W. 2d 64.

No. 83-1773. Eile rson  et  al . v . Ohio . Ct. App. Ohio, 
Hamilton County. Certiorari denied.



ORDERS 1243

467 U. S. June 11, 1984

No. 83-1787. Robins on  et  vir  v . United  State s . C. A. 3d 
Cir. Certiorari denied. Reported below: 727 F. 2d 1100.

No. 83-1795. Todd  Pacific  Shipyards  et  al . v . Direct or , 
Off ice  of  Workers ’ Compensation  Programs , et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 722 F. 2d 747.

No. 83-1802. Daniel  et  al . v . Pettway  et  al . C. A. 11th 
Cir. Certiorari denied. Reported below: 721 F. 2d 315.

No. 83-1808. Ninety -Two  Point  Seven  Broadcasting , 
Inc ., et  al . v . Hanover  Radio , Inc . Sup. Ct. Va. Certiorari 
denied.

No. 83-1810. Mille r  v . Port  of  Ilwaco  et  al . Ct. App. 
Wash. Certiorari denied. Reported below: 35 Wash. App. 1070.

No. 83-1821. Leven son  v . Heckl er , Secretary  of  
Health  and  Human  Servic es . C. A. 5th Cir. Certiorari 
denied. Reported below: 715 F. 2d 576.

No. 83-1828. Sperli ng  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 726 F. 2d 69.

No. 83-1857. Kaiser  Alum inum  & Chemi cal  Corp . v . Par -
son . C. A. 5th Cir. Certiorari denied. Reported below: 727 
F. 2d 473.

No. 83-1861. Alleghe ny  Mutual  Casu alty  Co . v . United  
States . C. A. 5th Cir. Certiorari denied. Reported below: 
724 F. 2d 975.

No. 83-1866. Erkin s et  al . v . Unite d  Steelw orkers  of  
America , AFL-CIO-CLC, et  al . C. A. 11th Cir. Certiorari 
denied. Reported below: 723 F. 2d 837.

No. 83-5286. Mills  v . Unite d  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 704 F. 2d 1553.

No. 83-6237. Walker  v . Unite d  States  Parole  Commis -
sion  et  al . C. A. 11th Cir. Certiorari denied. Reported 
below: 723 F. 2d 918.

No. 83-6263. Hood  v . United  States  Parole  Commis sion . 
C. A. 4th Cir. Certiorari denied. Reported below: 722 F. 2d 
738.

No. 83-6270. Hayes  v . Migna no . C. A. 11th Cir. Certio-
rari denied.
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No. 83-6353. Bury  v . Macaluso  et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 724 F. 2d 977.

No. 83-6384. Cherry  v . Marshall , Superi ntendent , 
Souther n  Ohio  Correcti onal  Cent er . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 722 F. 2d 1296.

No. 83-6409. Ramos  v . Scully , Superi ntende nt , Green  
Haven  Correcti onal  Facilit y , et  al . C. A. 2d Cir. Certio-
rari denied. Reported below: 742 F. 2d 1432.

No. 83-6424. Atalig  v . Northern  Maria na  Islan ds . 
C. A. 9th Cir. Certiorari denied. Reported below: 723 F. 2d 
682.

No. 83-6438. Fant  v . Pennsy lvania . Sup. Ct. Pa. Certio-
rari denied. Reported below: 502 Pa. 268, 465 A. 2d 1245.

No. 83-6463. Rizzio  v. Illinois . App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 117 Ill. App. 3d 1162, 466 
N. E. 2d 417.

No. 83-6476. Girdler  v . Arizona . Sup. Ct. Ariz. Certio-
rari denied. Reported below: 138 Ariz. 482, 675 P. 2d 1301.

No. 83-6594. Viccaron e v . North  Olmst ead  Police  De -
partm ent . C. A. 6th Cir. Certiorari denied. Reported below: 
723 F. 2d 912.

No. 83-6603. Sena  v . Winan s , Warden . C. A. 10th Cir. 
Certiorari denied.

No. 83-6609. Gee  v . Maryland . Ct. App. Md. Certiorari 
denied. Reported below: 298 Md. 565, 471 A. 2d 712.

No. 83-6612. Daws on  v . Maggio , Warden . C. A. 5th Cir. 
Certiorari denied. Reported below: 727 F. 2d 1106.

No. 83-6614. Tillis  v . Cooke  et  al . C. A. 11th Cir. Cer-
tiorari denied.

No. 83-6615. Hernandez  v . Spencer  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 724 F. 2d 128.

No. 83-6618. Smit h  v . Carrol l . Super. Ct. Pa. Certiorari 
denied. Reported below: 316 Pa. Super. 634, 465 A. 2d 702.

No. 83-6621. Remson  v . United  States . A. 6th Cir. 
Certiorari denied. Reported below: 729 F. 2d 1462.
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No. 83-6630. Lips comb  v . Michi gan . Sup. Ct. Mich. Cer-
tiorari denied. Reported below: 418 Mich. 911.

No. 83-6643. Reilly  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 723 F. 2d 903.

No. 83-6664. Berry  v . Foltz , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 726 F. 2d 1142.

No. 83-6669. Bartels  v . National  Labor  Relations  
Board . C. A. 2d Cir. Certiorari denied. Reported below: 742 
F. 2d 1439.

No. 83-6682. Parker  v . Petrovs ky , Warden . C. A. 8th 
Cir. Certiorari denied.

No. 83-6691. Taylor  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 729 F. 2d 1450.

No. 83-6700. Lee  v . United  State s . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 729 F. 2d 1455.

No. 83-6701. La Roche  v . Unite d  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 723 F. 2d 1541.

No. 83-6703. Hilde brand  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 734 F. 2d 8.

No. 83-6705. Burris  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 729 F. 2d 1455.

No. 83-6710. Stinson  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 732 F. 2d 156.

No. 83-6711. Mc Kiness  v . Unit ed  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 732 F. 2d 159.

No. 83-6719. Blake  v . Goldman  et  al . Ct. App. N. Y. 
Certiorari denied. Reported below: 61 N. Y. 2d 601, 459 N. E. 
2d 1291.

No. 83-6720. King  v . Unite d  State s . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 732 F. 2d 148.

No. 83-6721. Carlucci  v . Unite d  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 726 F. 2d 753.

No. 83-6725. Williams  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 726 F. 2d 661.
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No. 83-6726. Palme r  v . Unite d  States . Ct. App. D. C. 
Certiorari denied.

No. 83-6729. Brownin g  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 725 F. 2d 680.

No. 83-6730. Hines  v . United  State s . C. A. 10th Cir. 
Certiorari denied. Reported below: 728 F. 2d 421.

No. 83-6731. Jourdan  v . Unite d  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 727 F. 2d 1111.

No. 83-6734. Antonell i v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 727 F. 2d 1112.

No. 83-1309. Doe  v . Unite d  State s . C. A. 6th Cir. Cer-
tiorari denied. Justice  Brennan  would grant certiorari. Re-
ported below: 722 F. 2d 303.

No. 83-1468. Duran t  v . Unite d  State s . C. A. 6th Cir. 
Certiorari denied. Justice  Brenna n  would grant certiorari. 
Reported below: 723 F. 2d 447.

No. 83-6589. Robison  v . Oklahoma . Ct. Crim. App. Okla.; 
and

No. 83-6736. Sim s  v . Flori da . Sup. Ct. Fla. Certiorari de-
nied. Reported below: No. 83-6589, 677 P. 2d 1080; No. 83-6736, 
444 So. 2d 922.

Justic e  Brenna n  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.
Rehearing Denied

No. 83-998. Foley  Construct ion  Co . v . U. S. Army  Corps  
of  Engineer s  et  al ., 466 U. S. 936;

No. 83-1465. Farmer  v . Board  of  Profes si onal  Respon -
si bil ity  of  the  Supreme  Court  of  Tennessee , 466 U. S. 946;

No. 83-5995. Will iam s  v . Texas , 466 U. S. 954;
No. 83-6297. Underw ood  v . Ohio , 466 U. S. 934;
No. 83-6397. Hyman  v . South  Carol ina , 466 U. S. 963; and
No. 83-6416. Broadw ay  v . Unit ed  States , 466 U. S. 943. 

Petitions for rehearing denied.
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No. 83-6485. Acharya  v . Young  et  al ., 466 U. S. 961; and
No. 83-6498. Flic k  v . United  States , 466 U. S. 962. Peti-

tions for rehearing denied.

June  13, 1984
Dismissal Under Rule 53

No. 82-1074. American  Cast  Iron  Pipe  Co . v . Pettway  
et  AL. C. A. 11th Cir. Certiorari dismissed under this Court’s 
Rule 53. Reported below: 681 F. 2d 1259.

June  18, 1984
Dismissal Under Rule 53

No. 83-930. Alye ska  Pipel ine  Service  Co . v . The  Vess el  
Bay  Ridge  et  al . C. A. 9th Cir. Certiorari dismissed under 
this Court’s Rule 53. Reported below: 703 F. 2d 381.
Appeals Dismissed

No. 83-1096. Gome z -Hermanos , Inc . v . Secreta ry  of  the  
Treasury  of  Puerto  Rico . Appeal from Sup. Ct. P. R. dis-
missed for want of jurisdiction. Treating the papers whereon the 
appeal was taken as a petition for writ of certiorari, certiorari de-
nied. Justi ce  White , Justice  Blackmun , and Justice  Rehn -
quist  would postpone further consideration of the question of 
jurisdiction until a hearing of the case on the merits. Reported 
below:-----P. R. R.------ .

No. 83-1196. American  Truc kin g  Assn s ., Inc ., et  al . v . 
New  York  State  Tax  Commiss ion  et  al . Appeal from Ct. 
App. N. Y. dismissed for want of substantial federal question. 
Reported below: 60 N. Y. 2d 745, 457 N. E. 2d 769.

No. 83-1764. L. D. Butler , Inc . v . Ashley , dba  Phil  
Ashley  Trucki ng . Appeal from Ct. App. Cal., 2d App. Dist., 
dismissed for want of substantial federal question.

No. 83-1540. Lester  et  al . v . Mc Gill . Appeal from Ct. 
App. Idaho dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Reported below: 105 Idaho 692, 672 
P. 2d 570.

No. 83-6339. Hanson  v . Illinois . Appeal from App. Ct. 
Ill., 5th Dist., dismissed for want of jurisdiction. Treating the 
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papers whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 113 Ill. App. 3d 1174, 
457 N. E. 2d 175.
Miscellaneous Orders

No.-------- . Amid on  et  al . v . Weinbe rger , Secret ary  
of  Defense , et  al . Motion to direct the Clerk to file a petition 
for writ of certiorari that does not comply with the Rules of this 
Court denied.

No.-------- . Chevron  U. S. A., Inc . v . Hammond  et  al . 
Motion to direct the Clerk to file the petition for writ of certiorari 
out of time denied.

No. A-971 (83-6828). Pepp er  v . Superi or  Court  of  Cali -
forni a , County  of  Los  Angele s (California , Real  Party  
in  Interes t ). Ct. App. Cal., 2d App. Dist. Application for 
stay, addressed to Justi ce  Marshall  and referred to the Court, 
denied.

No. 82-976. Califor nia  v . Howar d , 466 U. S. 957. Re-
spondent is requested to file a response to the petition for rehear-
ing within 30 days.

No. 83-240. Lawre nce  County  et  al . v . Lead -Deadwood  
School  Dis trict  No . 40-1. Sup. Ct. S. D. [Probable jurisdic-
tion noted, 466 U. S. 903.] Motion of the Solicitor General for 
leave to participate in oral argument as amicus curiae and for 
divided argument granted.

No. 83-727. Alexand er , Governor  of  Tenness ee , et  al . 
v. Jennings  et  al . C. A. 6th Cir. [Certiorari granted, 465 
U. S. 1021.] Motion of respondents to substitute Hershel Choate 
for Rosier Jennings, now deceased, is granted.

No. 83-1394. Unite d  State s  et  al . v . Locke  et  al . D. C. 
Nev. [Probable jurisdiction noted, ante, p. 1225.] Motion of the 
Solicitor General to dispense with printing the joint appendix 
granted.

No. 83-1429. Alaba ma  Power  Co . et  al . v . Sierra  Club  
et  al . C. A. D. C. Cir. Motions of Procter & Gamble Paper 
Products Co., Arizona Electric Power Cooperative, Inc., et al., 
Associated Industries of Alabama, Inc., National Coal Associa-
tion, and Ohio Mining and Reclamation Association for leave to file 
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briefs as amici curiae granted. Justice  Powell  and Justi ce  
O’Connor  took no part in the consideration or decision of these 
motions.

No. 83-1620. First  National  Bank  of  Atlanta , as  Suc -
cesso r  in  Inter est  to  First  National  Bank  of  Carters -
ville , Georgia  v . Bartow  County  Board  of  Tax  Ass es sor s  
et  al . Sup. Ct. Ga. [Probable jurisdiction noted, ante, p. 1214.] 
Motion of the Solicitor General for leave to participate in oral 
argument as amicus curiae and for divided argument granted.

No. 83-1747 (A-935). Tate , Superi ntendent , Chill icot he  
Correct ional  Instit ute  v . Rose . C. A. 6th Cir. Motion to 
vacate the stay entered by Justice  O’Connor  [466 U. S. 1301] 
denied.

No. 83-1840. Bert helot  v . United  State s . C. A. 3d Cir. 
Motion of petitioner to compel the transmission of presentence 
report denied.

No. 83-1959. Eklund  v . United  States ; and Martin  v . 
United  State s . C. A. 8th Cir.; and

No. 83-1961. Landret h  Timber  Co . v . Landreth  et  al . 
C. A. 9th Cir. Motions of petitioners to expedite consideration 
of the petitions for writs of certiorari denied.

No. 83-5424. Ake  v . Oklahoma . Ct. Crim. App. Okla. 
[Certiorari granted, 465 U. S. 1099.] Motions of Office of the 
Public Defender of Oklahoma County, Oklahoma, et al. and Na-
tional Legal Aid and Defender Association et al. for leave to file 
briefs as amici curiae granted.

No. 83-6634. Dawn  et  al . v . H. Rex  Greene , M. D., Inc ., 
et  al . Appeal from Ct. App. Cal., 2d App. Dist. Motion of 
appellants for leave to proceed in forma pauperis denied. Ap-
pellants are allowed until July 9, 1984, within which to pay the 
docketing fee required by Rule 45(a) and to submit a statement 
as to jurisdiction in compliance with Rule 33 of the Rules of this 
Court.

Justice  Brennan , Justice  Marsh all , and Justice  
Stevens , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would dismiss the appeal for want of jurisdiction 
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and, treating the papers whereon the appeal would be taken as a 
petition for writ of certiorari, we would deny certiorari without 
reaching the merits of the motion to proceed in forma pauperis.

No. 83-6676. Garcia  v . Ingram . C. A. 10th Cir. Motion of 
petitioner to consolidate this case with No. 83-1360, Webb v. 
County Board of Education of Dyer County, Tennessee [certiorari 
granted, 466 U. S. 935], denied.

No. 83-6631. In  re  Dohm ; and
No. 83-6652. In  re  Yate s . Petitions for writs of mandamus 

denied.
Probable Jurisdiction Noted

No. 83-1015. National  Associat ion  for  the  Advance -
ment  of  Colored  People  et  al . v . Hampton  County  Elec -
tion  Commission  et  al . Appeal from D. C. S. C. Probable 
jurisdiction noted. Justice  Marshall  took no part in the 
consideration or decision of this case.
Certiorari Granted

No. 82-2157. Central  State s , Southeast  & Southw est  
Areas  Pensi on  Fund  et  al . v . Central  Transport , Inc ., 
et  al . C. A. 6th Cir. Certiorari granted. Reported below: 698 
F. 2d 802.

No. 83-529. Unite d  States  v . Sharpe  et  al . C. A. 4th 
Cir. Certiorari granted. Reported below: 712 F. 2d 65.

No. 83-1623. Anderson  v . City  of  Bes se mer  City , North  
Carolina . C. A. 4th Cir. Certiorari granted. Reported 
below: 717 F. 2d 149.

No. 83-1625. Unite d  States  v . Johns  et  al . C. A. 9th Cir. 
Certiorari granted. Reported below: 707 F. 2d 1093.

No. 83-1660. Atkins , Commi ssione r  of  the  Mass achu -
set ts  Departm ent  of  Public  Welfare  v . Parker  et  al .; and

No. 83-6381. Parker  et  al . v . Block , Secre tary  of  Agri -
culture , et  al . C. A. 1st Cir. Motions of Gill Parker et al. 
for leave to proceed in forma pauperis granted. Certiorari 
granted, cases consolidated, and a total of one hour allotted for 
oral argument. Reported below: 722 F. 2d 933.
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No. 83-1878. Heckle r , Secret ary  of  Health  and  Human  
Service s v . Chane y  et  al . C. A. D. C. Cir. Motion of re-
spondents for leave to proceed in forma pauperis and certiorari 
granted. Reported below: 231 U. S. App. D. C. 136, 718 F. 2d 
1174; and 233 U. S. App. D. C. 146, 724 F. 2d 1030.

No. 83-5954. Lindahl  v . Off ice  of  Personne l  Manage -
ment . C. A. Fed. Cir. Motion of petitioner for leave to proceed 
in forma pauperis and certiorari granted. Reported below: 718 
F. 2d 391.
Certiorari Denied. (See also Nos. 83-1096, 83-1540, and 83-6339, 

supra.)
No. 82-1699. Oaklan d  Scavenger  Co . v . Bonill a  et  al . 

C. A. 9th Cir. Certiorari denied. Reported below: 697 F. 2d 
1297.

No. 83-1398. Crocke tt , Member , United  States  House  
of  Repre sen tati ves , et  al . v . Reagan , Presi den t  of  the  
United  State s , et  al . C. A. D. C. Cir. Certiorari denied. 
Reported below: 232 U. S. App. D. C. 128, 720 F. 2d 1355.

No. 83-1450. Cunningham  et  al . v . Donovan , Secretary  
of  Labor . C. A. 5th Cir. Certiorari denied. Reported below: 
716 F. 2d 1455.

No. 83-1477. Nezow y  v . Unite d  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 723 F. 2d 1120.

No. 83-1485. Molle r  et  ux . v . Unite d  States . C. A. Fed. 
Cir. Certiorari denied. Reported below: 721 F. 2d 810.

No. 83-1496. Shipp ers  Nation al  Freight  Claim  Counc il , 
Inc ., et  al . v . Inters tate  Commerce  Commis si on  et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 712 F. 2d 740.

No. 83-1503. Cockrell  v . Unit ed  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 720 F. 2d 1423.

No. 83-1510. Fergu son  et  al . v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 723 F. 2d 915.

No. 83-1527. Hall  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 716 F. 2d 826.
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No. 83-1528. Lane  v . Arkans as  Valle y  Publis hing  Co . 
et  al . Ct. App. Colo. Certiorari denied. Reported below: 675 
P. 2d 747.

No. 83-1573. Calandra  v . United  State s ;
No. 83-1657. Licavoli  v . United  States ; and
No. 83-1801. Liberators  v . Unite d  States . C. A. 6th Cir. 

Certiorari denied. Reported below: 725 F. 2d 1040.
No. 83-1596. Valenta  v . Unite d  Stee lworke rs  of  Amer -

ica , AFL-CIO, et  al . C. A. 3d Cir. Certiorari denied. Re-
ported below: 721 F. 2d 126.

No. 83-1614. Gottfri ed  et  al . v . United  States  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 719 F. 2d 
1017.

No. 83-1636. Proud , Individually , and  as  Next  Frien d  
of  Proud , a  Minor  v . Unite d  States . C. A. 9th Cir. Certio-
rari denied. Reported below: 723 F. 2d 705.

No. 83-1719. Cusm ano  v. United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 729 F. 2d 380.

No. 83-1728. Home  Box  Offi ce , Inc ., et  al . v . Crimp ers  
Promoti ons  Inc . C. A. 2d Cir. Certiorari denied. Reported 
below: 724 F. 2d 290.

No. 83-1734. Balel o  et  al . v . Baldrig e , Secretary  of  
Comme rce , et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 724 F. 2d 753.

No. 83-1735. Oregon  v . United  State s  et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 723 F. 2d 1394.

No. 83-1740. Senn  Trucking  Co . v . Wasson  et  al . Sup. 
Ct. S. C. Certiorari denied. Reported below: 280 S. C. 279, 312 
S. E. 2d 252.

No. 83-1749. Heinrich  Schmidt  Reederei  v . Byrd , 
as  Admini stratri x  of  the  Est ate  of  Byrd . C. A. 11th Cir. 
Certiorari denied. Reported below: 722 F. 2d 114.

No. 83-1765. Bray  et  al . v . Michi gan  et  al . Sup. Ct. 
Mich. Certiorari denied. Reported below: 418 Mich. 149, 341 
N. W. 2d 92.
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No. 83-1774. Raym ark  Indust ries , Inc . v . Clay  et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 722 F. 2d 
1289.

No. 83-1784. Port  Houst on  Marine , Inc . v . Dockside  
Terminal  Servi ces , Inc . Ct. App. Tex., 1st Sup. Jud. Dist. 
Certiorari denied. Reported below: 658 S. W. 2d 191.

No. 83-1786. Aarsvold  et  al . v . Greyhound  Lines , Inc ., 
et  al . C. A. 8th Cir. Certiorari denied. Reported below: 724 
F. 2d 72.

No. 83-1794. Regan  v . Town  of  Brookhav en . C. A. 2d 
Cir. Certiorari denied. Reported below: 732 F. 2d 142.

No. 83-1804. Sandusky  Real  Estate , Inc ., dba  Real  
Estate  One , et  al . v . Mc Donald  et  ux . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 725 F. 2d 684.

No. 83-1825. Cord  v . Neuhoff  et  al ., Co -Exec utor s  of  
the  Estate  of  Cord . Sup. Ct. Nev. Certiorari denied.

No. 83-1837. Watkins  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 723 F. 2d 904.

No. 83-1859. Fothergil l  v . United  States . C. A. 9th Cir.
Certiorari denied. Reported below: 725 F. 2d 691.

No. 83-1881. M & K Farms , Inc . v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 730 F. 2d 767.

No. 83-1883. Doamarel  v . Unit ed  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 729 F. 2d 1449.

No. 83-5846. Lee  v . Unit ed  State s . Ct. App. D. C. Cer-
tiorari denied.

No. 83-6277. Handy  v . Peck . C. A. 4th Cir. Certiorari 
denied. Reported below: 718 F. 2d 1090.

No. 83-6352. Goldade  v . Wyomi ng . Sup. Ct. Wyo. Certio-
rari denied. Reported below: 674 P. 2d 721.

No. 83-6457. Lee  v . Unite d  States . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 726 F. 2d 128.

No. 83-6466. Wolf  v . Gardner , Warden . C. A. 9th Cir.
Certiorari denied. Reported below: 730 F. 2d 772.
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No. 83-6469. Hastings  v . Unite d  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 729 F. 2d 1462.

No. 83-6475. Cas tel lo  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 724 F. 2d 813.

No. 83-6516. Scoble  u, Unite d  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 729 F. 2d 1462.

No. 83-6617. Powel l  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 708 F. 2d 455 and 719 F. 2d 
1480.

No. 83-6626. Collins  v . Wester n Elect ric  Co ., Inc . 
C. A. 7th Cir. Certiorari denied.

No. 83-6638. Koeni g  v . New  Jerse y . Super. Ct. N. J., 
App. Div. Certiorari denied.

No. 83-6641. Wells  v . Israel , Superi ntendent , Waupun  
Correction al  Inst itut ion , et  al . C. A. 7th Cir. Certiorari 
denied. Reported below: 727 F. 2d 1112.

No. 83-6642. Sanders  v . Fair , Commissi oner , Mass achu -
set ts  Departm ent  of  Corrections , et  al . C. A. 1st Cir. 
Certiorari denied. Reported below: 728 F. 2d 557.

No. 83-6645. Phillips  v . Alabama . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 446 So. 2d 57.

No. 83-6648. Richards on  v . Sherif f  of  Johns ton  County  
et  al . C. A. 4th Cir. Certiorari denied. Reported below: 723 
F. 2d 902.

No. 83-6649. Slater  v . Unite d  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 727 F. 2d 1110.

No. 83-6651. Naff  v . Oklahom a . Ct. Crim. App. Okla. 
Certiorari denied.

No. 83-6658. Farley  v . Saunders  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 729 F. 2d 1452.

No. 83-6724. Wabbington  v . Alabama . Ct. Crim. App. 
Ala. Certiorari denied. Reported below: 446 So. 2d 665.

No. 83-6728. Alley  v . Unite d  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 729 F. 2d 1455.
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No. 83-6735. Pablo -Lugones  v . United  State s . C. A. 
11th Cir. Certiorari denied. Reported below: 725 F. 2d 624.

No. 83-6737. Threat  v . United  State s . C. A. 10th Cir. 
Certiorari denied. Reported below: 733 F. 2d 1360.

No. 83-6739. Ponce  de  Leon  v . Unit ed  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 719 F. 2d 1453.

No. 83-6743. Cooper  v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 725 F. 2d 670.

No. 83-6744. Russe ll  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 729 F. 2d 780.

No. 83-6745. Mc Kinney  v . United  States . Ct. App. D. C. 
Certiorari denied.

No. 83-6747. Odom  v . Unit ed  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 729 F. 2d 1466.

No. 83-6750. Hill  v . Unite d  State s . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 729 F. 2d 1455.

No. 83-6754. Rusk  v . Maryl and . C. A. 4th Cir. Certiorari 
denied. Reported below: 729 F. 2d 1454.

No. 83-6762. Evans  v . Unite d  State s . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 735 F. 2d 1348.

No. 83-6764. Garcia -Array  v . United  State s . C. A. 11th 
Cir. Certiorari denied. Reported below: 729 F. 2d 1466.

No. 83-778. Wambheim  et  al . v . J. C. Penne y  Co ., Inc . 
C. A. 9th Cir. Certiorari denied. Justi ce  Blackm un  took no 
part in the consideration or decision of this petition. Reported 
below: 705 F. 2d 1492.

No. 83-1498. Black  Citizen s  for  a  Fair  Media  et  al . v . 
Federal  Comm unications  Commis sion  et  al . C. A. D. C. 
Cir. Certiorari denied. Just ice  Marshall  took no part in the 
consideration or decision of this petition. Reported below: 231 
U. S. App. D. C. 163, 719 F. 2d 407.

No. 83-1509. Murp hy  Oil  Corp . v . Naph -Sol  Refining  Co .; 
and

No. 83-1515. Mobil  Oil  Corp , et  al . v . United  States  De -
partm ent  of  Energy  et  al . Temp. Emerg. Ct. App. Certio-
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rari denied. Justice  O’Connor  took no part in the consideration 
or decision of these petitions. Reported below: 728 F. 2d 1477.

No. 83-1555. Hoopa  Valley  Trib e of  Indian s v . Short  
et  AL.; and

No. 83-1638. Eddy  et  al . v . Unite d  States  et  al . C. A. 
Fed. Cir. Motion of Cherokee Nation of Oklahoma et al. for leave 
to file a brief as amici curiae in No. 83-1555 granted. Certiorari 
denied. Reported below: 719 F. 2d 1133.

No. 83-1558. Zant , Warde n  v . Willi s . C. A. flth Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 720 F. 2d 1212.

No. 83-1615. O’Rourke  v . Immigrat ion  and  Naturali za -
tion  Service . C. A. 2d Cir. Motion of petitioner to defer con-
sideration of the petition for writ of certiorari denied. Certiorari 
denied. Reported below: 742 F. 2d 1438.

No. 83-6425. Wayment  v . Regan , Secret ary  of  the  
Treasury , et  al . C. A. 10th Cir. Motion of petitioner to defer 
consideration of the petition for writ of certiorari denied. Certio-
rari denied. Reported below: 719 F. 2d 327.

No. 83-1752. Humphrey , Attor ney  General  of  Minn e -
sota , et  al . v. Northern  States  Power  Co . et  al . Sup. Ct. 
Minn. Motion of National Association of State Utility Consumer 
Advocates for leave to file a brief as amicus curiae granted. Cer-
tiorari denied. Reported below: 344 N. W. 2d 374.

No. 83-6260.
No. 83-6266.
No. 83-6452.
No. 83-6500.
No. 83-6608.

and
No. 83-6636.

Travaglia  v. Pennsylvani a . Sup. Ct. Pa.;
Les ko  v . Pennsy lvani a . Sup. Ct. Pa.;
Tokman  v. Missi ssip pi . Sup. Ct. Miss.; 
Dutton  v . Oklahoma . Ct. Crim. App. Okla.; 
Willis  v . Zant , Warden . C. A. 11th Cir.;

Guzman  v . New  Mexic o . Sup. Ct. N. M.
Certiorari denied. Reported below: Nos. 83-6260 and 83-6266, 
502 Pa. 474, 467 A. 2d 288; No. 83-6452, 435 So. 2d 664; No. 83- 
6500, 674 P. 2d 1134; No. 83-6608, 720 F. 2d 1212; No. 83-6636, 
100 N. M. 756, 676 P. 2d 1321.

Justice  Brennan  and Justi ce  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153,
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227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.
Rehearing Denied

No. 83-122. Hydro kine tics , Inc . v . Alaska  Mechanical , 
Inc ., 466 U. S. 962;

No. 83-1159. Kuntz  v . Winters  National  Bank  & Trust
Co. ET al ., 465 U. S. 1080;

No. 83-6145.
No. 83-6227.

466 U. S. 960;
No. 83-6494. 

ante, p. 1201;
No. 83-6513.

Palazzo  v . Gulf  Oil  Corp ., 465 U. S. 1070;
Perki ns  v . Thomps on , Governo r  of  Illinoi s ,

Rettig  v . Kent  City  Schoo l  Dis trict  et  al .,

Mc Donald  v . Leech , Attorney  General  of
Tenness ee , et  al ., ante, p. 1208; and

No. 83-6530. Bonner  v . Philadelphia  Intern ation al
Records  et  al ., 466 U. S. 977. Petitions for rehearing denied.

June  19, 1984
Miscellaneous Order

No. A-1030. Shrin er  v . Wainwright , Direc tor , Florida  
Depart ment  of  Corrections . Application for stay of execu-
tion of sentence of death, presented to Justice  Powell , and by 
him referred to the Court, is denied for the reasons stated in the 
opinion of the Court of Appeals for the Eleventh Circuit, 735 F. 2d 
1236 (1984). Just ice  Brennan  and Justice  Marshall  would 
grant the application. Just ice  Rehnquis t  took no part in the 
consideration or decision of this application.

June  25, 1984
Certiorari Granted—Vacated and Remanded

No. 83-507. Carpente rs  Pension  Trust  for  Southern  
Califor nia  v . Shelter  Framing  Corp , et  al . C. A. 9th Cir. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Pension Benefit Guaranty Corpora-
tion n . R. A. Gray & Co., ante, p. 717. Reported below: 705 
F. 2d 1502.
Miscellaneous Orders

No. A-1019. Holderman  v . United  States . D. C. Conn. 
Application for stay, addressed to The  Chief  Justice  and 
referred to the Court, denied.
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No. D-409. In re  Disbarme nt  of  Maier . Disbarment 
entered. [For earlier order herein, see 465 U. S. 1096.]

No. D-410. In re  Disbarme nt  of  Pacor . Disbarment 
entered. [For earlier order herein, see 465 U. S. 1096.]

No. D-417. In  re  Disbarme nt  of  Friedland . Disbarment 
entered. [For earlier order herein, see 466 U. S. 921.]

No. 83-240. Lawren ce  County  et  al . v . Lead -Deadwood  
School  Distri ct  No . 40-1. Sup. Ct. S. D. [Probable jurisdic-
tion noted, 466 U. S. 903.] Motion of National Association of 
Counties et al. for leave to file a brief as amici curiae granted.

No. 83-728. Herb ’s  Welding , Inc ., et  al . v . Gray  et  al . 
C. A. 5th Cir. [Certiorari granted, 465 U. S. 1098.] Motion of 
the Solicitor General for divided argument granted.

No. 83-1158. Esta te  of  Thornton  et  al . v . Caldor , Inc . 
Sup. Ct. Conn. [Certiorari granted, 465 U. S. 1078.] Motion 
of Connecticut for divided argument granted. Motion of the 
Solicitor General for leave to participate in oral argument as 
amicus curiae, for divided argument, and for additional time 
for oral argument denied.

No. 83-1234. Ashlan d  Oil , Inc ., et  al . v . Good  et  al .;
No. 83-1248. Mobil  Oil  Corp , et  al . v . Batchel der  et  

al .; and
No. 83-1278. Cities  Service  Oil  Co . et  al . v . Matz en  et  

al . Sup. Ct. Kan. Motions of the parties to defer consideration 
of the petitions for writs of certiorari granted. Justice  Powell  
and Justice  O’Connor  took no part in the consideration or 
decision of these motions.

No. 83-1427. Wainwright , Secret ary , Flori da  Depart -
ment  of  Corre ctio ns  v . Witt . C. A. 11th Cir. [Certiorari 
granted, 466 U. S. 957.] Motion of Texas District and County 
Attorneys Association for leave to file a brief as amicus curiae 
granted.
Certiorari Granted

No. 83-1452. Marrese  et  al . v . American  Academy  of  
Orthopaedi c  Surgeons . C. A. 7th Cir. Certiorari granted 
limited to Questions 1, 2, and 3 presented by the petition. Jus-
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tice  Blackm un  and Just ice  Stevens  took no part in the 
consideration or decision of this petition. Reported below: 726 
F. 2d 1150.
Certiorari Denied

No. 82-1649. Marroquin -Manrig uez  v . Imm igrati on  and  
Natural izat ion  Servi ce . C. A. 3d Cir. Certiorari denied. 
Reported below: 699 F. 2d 129.

No. 83-541. Republ ic  Industri es , Inc . v . Teams ters  
Joint  Council  No . 83 of  Virginia  Pensi on  Fund . C. A. 4th 
Cir. Certiorari denied. Reported below: 718 F. 2d 628.

No. 83-702. G & R Roofing  Co . v . Carpenters  Pensi on  
Trust  for  Southern  Calif orni a . C. A. 9th Cir. Certiorari 
denied. Reported below: 705 F. 2d 1502.

No. 83-1221. Dunagin  et  al . v . City  of  Oxford , Mis si s -
sip pi , et  AL.; and

No. 83-1244. Lama r  Outdoor  Advertis ing , Inc ., et  al . v . 
Miss iss ipp i State  Tax  Commi ssion  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 718 F. 2d 738.

No. 83-1246. Peick  et  al . v . Pens ion  Benefi t  Guaranty  
Corporat ion . C. A. 7th Cir. Certiorari denied. Reported 
below: 724 F. 2d 1247.

No. 83-1646. Sibley , Lind say  & Curr  Co ., a  Divis ion  of  
Associated  Dry  Goods  Corp . v . Baker y , Conf ect ion ery  & 
Tobacco  Workers  Internati onal  Union  of  Ameri ca , 
AFL-CIO, ET AL. C. A. 2d Cir. Certiorari denied. Reported 
below: 725 F. 2d 843.

No. 83-6410. Patte rso n  v . Heff ron  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 727 F. 2d 1110.

No. 83-6467. Miner  et  al . v . Brackney . C. A. 8th Cir. 
Certiorari denied. Reported below: 719 F. 2d 954.

No. 83-665. Buff alo  Teachers  Federa tion  et  al . v . 
Arthur  et  al . C. A. 2d Cir. Motion of American Federation 
of Teachers, AFL-CIO, for leave to file a brief as amicus curiae 
granted. Certiorari denied. Reported below: 712 F. 2d 816.



1260 OCTOBER TERM, 1983

June 25, 1984 467 U. S.

No. 83-5933. Garcia  v . Illinoi s . Sup. Ct. Ill. Certiorari 
denied. Reported below: 97 Ill. 2d 58, 454 N. E. 2d 274.

Just ice  Marshall , with whom Justi ce  Brennan  joins, 
dissenting.

Petitioner was charged with committing a variety of crimes with 
an accomplice, including four murders. He was convicted, sen-
tenced to death, and his conviction and sentence were affirmed by 
the Supreme Court of Illinois. 97 Ill. 2d 58, 454 N. E. 2d. 274 
(1983).

According to the Supreme Court of Illinois, the jurors were 
instructed that they could return guilty verdicts on the charges 
against petitioner "if they found that [he] had actually commited 
the crimes, or, alternatively, if they found that he was legally 
responsible for the conduct of the perpetrator under the Illinois 
accountability statute.” Id., at 83, 454 N. E. 2d, at 284.*  The 
Illinois Supreme Court concluded that the general verdict re-
turned by the jury failed "to reveal whether the jury found him 
guilty of actually killing anyone or whether he was convicted on 
the basis of accountability.” Id., at 84, 454 N. E. 2d, at 284. 
The Illinois Supreme Court held, however, that "[e]ven if we were 
to assume that [petitioner’s] murder convictions rested in part or 
completely on a theory of accountability, the imposition of the 
death sentence under the circumstances present here was permis-
sible.” Ibid. The death sentence would be permissible because, 
in the eyes of the Illinois Supreme Court, "the uncontroverted 
evidence presented at trial concerning [petitioner’s] conduct . . . 
clearly demonstrates that [petitioner] intended that lethal force 
would be employed.” Id., at 85, 454 N. E. 2d, at 285.

The Illinois Supreme Court was compelled to make this finding 
in order to preserve the State’s imposition of the death penalty 
upon petitioner. The compulsion derived from this Court’s deci-
sion in Enmund n . Florida, 458 U. S. 782 (1982). In Enmund 
this Court recognized "[s]ociety’s rejection of the death penalty 
for accomplice liability in felony murders,” id., at 794, by holding 
that the Eighth Amendment as incorporated by the Fourteenth 
Amendment prohibits States from imposing the death penalty in 
the absence of a finding that a participant in a felony murder 

*See Ill. Rev. Stat., ch. 38, H515—1 through 5-3 (1983).
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either killed, or attempted to kill, or intended that a killing take 
place or that lethal force be employed. Id., at 797. Here, the 
jury made no explicit finding that petitioner engaged in the con-
duct or possessed the intent which, under Enmund, is required 
for a valid death sentence. Rather, the Illinois Supreme Court 
supplied this finding.

The action taken by the Illinois Supreme Court contradicts this 
Court’s insistence, articulated in Enmund, that capital punish-
ment be tailored to a defendant’s own personal responsibility and 
moral guilt. That tailoring was forsaken here when the jury re-
turned a general verdict that failed to reveal whether petitioner 
had been convicted for murders he had actually committed himself 
or whether he had been convicted solely on the basis of his vicari-
ous responsibility for the crimes of his accomplice. The “remedy” 
the Illinois Supreme Court created to address the ambiguity of the 
jury’s verdict—setting itself up as a finder of fact on the issue of 
intent—contravenes a related tenet of this Court’s death penalty 
jurisprudence: that the uniquely harsh consequence entailed by 
capital punishment demands the greatest possible exactitude in 
the factfinding process. See, e. g., Beck v. Alabama, 447 U. S. 
625 (1980); Godfrey v. Georgia, 446 U. S. 420 (1980). The ruling 
of the Illinois Supreme Court mocks this standard by attempting 
to derive from a cold paper record a subtle factual determination 
best left in the hands of juries or trial courts that have had the 
opportunity to view witness demeanor and other delicate nuances 
that cannot be captured by written transcipts. Confronted with 
“a level of uncertainty [in] the factfinding process that cannot be 
tolerated in a capital case,” Beck v. Alabama, supra, at 643, this 
Court should either vacate petitioner’s sentence and remand with 
instructions that he be resentenced in a fashion that excludes the 
imposition of capital punishment or grant certiorari and give ple-
nary consideration to petitioner’s claim. I therefore respectfully 
dissent.

No. 83-6211. Harri s  v . Texas . Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 658 S. W. 2d 180.

Justice  Marshall , with whom Justice  Brennan  joins, 
dissenting.

A grand jury in Harris County, Tex., indicted petitioner for the 
sexual assault of a white woman. Petitioner, a Negro with no 
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previous criminal record, denied the charge and maintained that 
he was at home at the time of the crime. There were no wit-
nesses to the assault, and no physical evidence linking petitioner 
to the offense. From the nature of the State’s case, it was clear 
that petitioner’s fate would turn on whether the jury accepted the 
identification of the white victim or believed the sworn denial of a 
Negro defendant. After an extensive voir dire and for-cause 
challenges, eight Negroes were left in the jury panel. The pros-
ecution then used eight peremptory challenges to remove these 
Negroes. With its two remaining peremptories, the prosecution 
removed the two members of the venire with Hispanic surnames. 
Over defense counsel’s objection, an all-white jury proceeded to 
convict petitioner of the offense charged. Petitioner was sen-
tenced to 12 years in the Texas Department of Corrections.

This petition presents what I consider to be a prima facie vi-
olation of the Sixth and Fourteenth Amendments. Petitioner’s 
defense rested entirely on the jury’s assessment of the credibility 
of two witnesess, one Negro and one white. Under these circum-
stances, when the prosecution challenges every Negro member 
of the venire, the inescapable implication is that the prosecutor 
proceeded on the assumption that Negro jurors would be more 
likely than white jurors to believe a Negro defendant’s version of 
the facts. In Taylor v. Louisiana, 419 U. S. 522, 528 (1975), the 
Court held that criminal defendants are entitled to a jury drawn 
from a “representative cross section of the community.” When 
the prosecution employs its peremptory challenges to remove from 
jury participation all Negro jurors, the right guaranteed in Taylor 
is denied just as effectively as it would be had Negroes not been 
included on the jury rolls in the first place.

Over the past year, I have repeatedly urged my colleagues to 
grant certiorari in similar cases in which state prosecutors have 
blatantly employed peremptory challenges to remove Negro ju-
rors. See 'Williams v. Illinois, 466 U. S. 981 (1984) (Marshall , 
J., dissenting); Gilliard v. Mississippi, 464 U. S. 867 (1983) (Mar -
shall , J., dissenting); McCray v. New York, 461 U. S. 961, 963 
(1983) (Marsh all , J., dissenting). The Court, however, remains 
satisfied that Swain n . Alabama, 380 U. S. 202 (1965), adequately 
protects criminal defendants against prosecutorial misuse of pe-
remptory challenges. As the facts of this case reveal, the Court’s 
reliance on Swain is grossly misplaced. If Swain protects any-
one, it is the prosecution.
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Under Swain it is presumed that prosecutors use peremptory 
challenges to obtain a fair and impartial jury. Id., at 222. That 
a prosecutor excludes all Negro jurors in a particular case does 
not rebut this presumption. To establish a Swain violation, a 
criminal defendant must demonstrate that the State has systemat-
ically excluded Negro jurors in case after case over an extended 
period of time. Id., at 223-224. In this case, petitioner’s attor-
ney gamely attempted to satisfy Swain’s burden of proof. De-
fense counsel set out to show that prosecutors in Harris County 
routinely employ peremptory challenges to exclude Negro jurors 
in cases involving the credibility of a white complainant and a 
Negro defendant. At a hearing held before the trial court, Judge 
Joseph Guarino, a Texas District Judge with 28 years of experi-
ence in the county’s criminal justice system, testified on behalf of 
petitioner. Judge Guarino stated he could not recall a single in-
stance in which a Negro juror sat on a petit jury in a criminal case 
in which the complainant was white and the defendant Negro. 
Judge Miron Love, another judge from the county, agreed that in 
“most of those cases” the prosecution “‘would eliminate most of 
the black jurors’ through the exercise of peremptory challenges.” 
The testimony of Judge Guarino and Judge Love was corroborated 
by a variety of informed witnesses. Craig Washington, a defense 
attorney in the county, testified that in the past decade he had 
participated in roughly 140 criminal cases in which the complaining 
witness was white and the defendant Negro. In only two of these 
cases did Negroes ultimately sit on the jury, and in these cases it 
was only because the prosecution ran out of peremptory chal-
lenges. Jacquelyn Miles, a court reporter in Harris County, 
stated that over the last four years she had transcribed testimony 
in 20 to 25 criminal cases with white complaining witnesses and 
Negro defendants, and she could not recollect a single case in 
which a prospective Negro juror had been empaneled. Other 
witnesses for petitioner, including lawyers who had served under 
the county’s District Attorney, confirmed that in this class of 
cases, the exclusion of Negro jurors was “the general rule.”

In the face of this well-marshaled evidence, the county brazenly 
denied that it had a policy of excluding Negro jurors. A supervis-
ing attorney for the County District Attorney claimed that he had 
never advised prosecutors to exclude Negro jurors. In support of 
the county’s claim, several Assistant District Attorneys testified 
under oath as to trials in which Negroes had served on the jury 
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even though the case involved Negro defendants and white com-
plainants. A judge testifying on behalf of the county recalled 
numerous occasions on which Negroes had served on juries. The 
thrust of the county’s rebuttal was that petitioner’s witnesses 
were familiar with only a sampling of the county’s criminal docket 
whereas the county’s witnesses were exposed to the District At-
torney’s entire docket. Apparently, the trial judge found this line 
of argument convincing because he ruled that petitioner had failed 
to establish a constitutional violation under Swain v. Alabama.

The lesson to be drawn from petitioner’s case is that Swain is an 
insurmountable hurdle for criminal defendants. The prosecution 
will always be able to claim that it has greater familiarity with 
prosecutorial practices than defense counsel, and the prosecution 
will always deny that it has a policy of excluding Negro jurors. 
In even the most discriminatory jurisdictions, there will always be 
cases in which Negro jurors have at one time or another served on 
jury panels. If, therefore, an official denial of prosecutorial mis-
use buttressed by vague recollections of a few Negro jurors who 
have actually been empaneled is enough to rebut evidence of the 
quality presented by petitioner in this case, then as a practical 
matter it is impossible to satisfy the Swain standard. Cf. United 
States v. Childress, 715 F. 2d 1313, 1316 (CA8 1983) (en banc) 
(finding only two reported cases in which defendants had prevailed 
under Swain since 1965), cert, denied, 464 U. S. 1063 (1984).

In the 19 years since Swain was handed down, prosecutorial 
abuse of peremptory challenges has grown to epidemic proportions 
in certain regions of the country. See also Williams v. Illinois, 
supra. I respectfully dissent.

No. 83-6213. Evans  v . Miss iss ipp i . Sup. Ct. Miss.; and
No. 83-6419. Delap  v . Flori da . Sup. Ct. Fla. Certiorari 

denied. Reported below: No. 83-6213, 441 So. 2d 520; No. 83- 
6419, 440 So. 2d 1242.

Justi ce  Brennan  and Justi ce  Marsh all , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg n . Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

No. 83-6454. Sanson  v. Unite d  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 727 F. 2d 1113.
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Justice  White , dissenting.
In Ohio v. Roberts, 448 U. S. 56 (1980), the Court held that the 

introduction of hearsay statements against a criminal defendant 
will not violate the Confrontation Clause if two requirements are 
satisfied. First, the prosecution must ordinarily demonstrate the 
unavailability of the declarant; second, the statements must bear 
sufficient “indicia of reliability.” Id., at 65-66. The Court noted 
that “[r]eliability can be inferred without more in a case where the 
evidence falls within a firmly rooted hearsay exception.” Id., at 
66. The question presented in this case is whether statements 
that satisfy Federal Rule of Evidence 801(d)(2)(E), which provides 
for the admissibility of statements of co-conspirators, necessarily 
satisfy the requirements of the Confrontation Clause.

The Circuits are divided on the question whether co-conspirator 
statements fall within the “firmly rooted hearsay exception” 
language of Roberts or whether, instead, a case-by-case inquiry 
into reliability is required. In this case, the Court of Appeals for 
the Seventh Circuit in an unpublished order held that Rule 
801(d)(2)(E) provides adequate assurances of reliability. Like-
wise, the First, Fourth, and Fifth Circuits have also held that the 
Rule 801(d)(2)(E) requirements are identical to the requirements 
of the Confrontation Clause. See Ottomano v. United States, 468 
F. 2d 269, 273 (CAI 1972), cert, denied, 409 U. S. 1128 (1973); 
United States v. Lurz, 666 F. 2d 69, 80-81 (CA4 1981), cert, 
denied, 455 U. S. 1005 (1982); United States v. Peacock, 654 F. 2d 
339, 349-350 (CA5 1981), cert, denied, 464 U. S. 965 (1983). On 
the other hand, the Second, Third, Eighth, and Ninth Circuits 
have held that the requirements are not identical and that courts 
must assess the circumstances of each case to determine whether 
the statements carry with them sufficient indicia of reliability. 
See United States v. Wright, 588 F. 2d 31, 37-38 (CA2 1978), cert, 
denied, 440 U. S. 917 (1979); United States v. Ammar, 714 F. 2d 
238, 254-257 (CA3), cert, denied sub nom. Stillman v. United 
States, 464 U. S. 936 (1983); United States v. Kelley, 526 F. 2d 
615, 620-621 (CA8 1975), cert, denied, 424 U. S. 971 (1976); 
United States v. Perez, 658 F. 2d 654, 660, and n. 5 (CA9 1981).

Because of the substantial confusion surrounding this frequently 
recurring issue, I would grant certiorari to resolve the conflict.

No. 83-6567. Arnold  v . South  Carolina ; and
No. 83-6575. Plath  v . South  Carolina . Sup. Ct. S. C. 

Certiorari denied. Reported below: 281 S. C. 1, 313 S. E. 2d 619.
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Justi ce  Marshall , with whom Justi ce  Brennan  joins, 
dissenting.

Petitioners were convicted of murder and sentenced to death. 
On appeal, the convictions were affirmed but the sentences were 
reversed due to an improper argument the prosecution made to 
the jury at the sentencing hearing. 277 S. C. 126, 284 S. E. 2d 
221 (1981). On remand, petitioners were again sentenced to 
death. They challenge that sentence on the ground that the trial 
court erred by allowing the jury to view the site of the murder 
without the presence of either the defense or the prosecution 
attorneys and also by making no arrangements to record what 
transpired at the jury-viewing. Petitioners claim that the trial 
court’s action denied them their right under the Sixth and Four-
teenth Amendments to effective assistance of counsel. Gideon v. 
Wainwright, 372 U. S. 335 (1963).

In rejecting petitioners’ claim, the Supreme Court of South Car-
olina principally relied upon Snyder v. Massachusetts, 291 U. S. 
97 (1934).*  In Snyder this Court held that the Due Process 
Clause of the Fourteenth Amendment was not violated by exclud-
ing a defendant from an on-site inspection by a jury. Snyder, 
however, is inapposite to the case at bar. First, Snyder involved 
whether a defendant had the right to be present at an on-site 
inspection by a jury. Here, the issue is whether a defendant had 
the right to have his attorney present at such a viewing. Second, 
and more importantly, in Snyder the defendant’s attorney was 
present and participated, along with the prosecutor, in directing 
the jury’s attention to various aspects of the location under inspec-
tion by the jury. Id., at 103-104. Here, all attorneys were 
excluded. Third, in Snyder, “everything that was said or done 
was taken by the stenographer and made part of the record of the 
trial.” Id., at 123-124 (Roberts, J., dissenting). Here, no record 

*The State claims that petitioners’ attorneys failed properly to object at 
trial to their exclusion from the jury inspection. Although petitioners’ attor-
neys do appear to have adequately objected, the South Carolina Supreme 
Court’s ruling on the merits of the federal constitutional issue posed by peti-
tioners removes any procedural bar that might have existed even if counsel 
had failed to object. See, e. g., Beecher v. Alabama, 389 U. S. 35, 37, n. 3 
(1967) (ruling by state court on merits of federal constitutional issue preserves 
issue for federal appellate review); Indiana ex rel. Anderson v. Brand, 303 
U. S. 95, 98 (1938).
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was made of what transpired at the inspection. The importance 
of a record is clearly indicated in that portion of the Snyder opin-
ion in which the Court criticized the trial judge for having made an 
improper comment to the jury during the inspection. Id., at 118. 
Although this Court excused the trial judge’s impropriety as 
harmless, the pertinent point is that the Court was at least able in 
Snyder to detect the trial judge’s error and measure its severity. 
By contrast, in this case the trial court’s failure to preserve a 
record has effectively nullified any sort of informed appellate 
review of the jury inspection.

It is doubtful, then, whether the trial court’s actions in this case 
would even have satisfied the standards prevailing at the time of 
Snyder, over 50 years ago. Far more doubtful is whether the 
trial court’s neglectful failures can satisfy present constitutional 
standards. By excluding petitioners’ attorneys from the jury 
inspection, the trial court violated petitioners’ right to counsel at 
every critical stage of the proceedings against them. See, e. g., 
Estelle v. Smith, 451 U. S. 454 (1981) (pretrial psychiatric exami-
nation); Mempa v. Rhay, 389 U. S. 128 (1967) (sentencing); 
United States v. Wade, 388 U. S. 218 (1967) (pretrial identification 
procedure). Furthermore, the trial judge’s failure to keep a 
record of the jury inspection contravenes this Court’s insistence 
that the unique nature of the death penalty demands uniquely 
stringent policing of the factfinding process. See Beck v. 
Alabama, 4A1 U. S. 625 (1980); Godfrey v. Georgia, 446 U. S. 
420 (1980); Woodson v. North Carolina, 428 U. S. 280 (1976).

Because petitioners have raised substantial federal constitu-
tional issues that take on added urgency in light of the death 
sentences pending against them, I dissent from the Court’s denial 
of certiorari.
Rehearing Denied

No. 82-1246. Bose  Corp . v . Consume rs  Union  of  United  
States , Inc ., 466 U. S. 485;

No. 82-1554. Stric kland , Supe rinten dent , Florid a  
State  Prison , et  al . v . Washi ngton , 466 U. S. 668;

No. 82-2056. Escondi do  Mutual  Water  Co . et  al . v . La  
Jolla  Band  of  Miss ion  Indians  et  al ., 466 U. S. 765; and

No. 83-1521. Weiss  v . Emplo yer -Sheet  Metal  Workers  
Local  544 Pensi on  Trust  Plan  et  al ., 466 U. S. 972. Peti-
tions for rehearing denied.
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No. 83-1547. Novel  v . Louisiana  Expos ition  et  al ., 466 
U. S. 973;

No. 83-1574. City  of  Perr yton , Texas  v . Jacks  et  ux ., 466 
U. S. 973;

No. 83-1627. Safir  v . Dole , Secret ary  of  Trans por ta -
tion , et  al ., ante, p. 1206;

No. 83-1701. Boston  v . United  State s , 466 U. S. 974;
No. 83-5785. Will iam s  v . Illino is , 466 U. S. 981;
No. 83-5808. Porter  v . Mc Kaskle , Acting  Direc tor , 

Texas  Department  of  Corrections , 466 U. S. 984;
No. 83-5855. Moss v. United  State s , ante, p. 1207;
No. 83-6249. Miles ki  v . Maryl and , ante, p. 1207;
No. 83-6346. Tichnell  v . Maryl and ; and Calhoun  v . 

Maryland , 466 U. S. 993;
No. 83-6430. Henry  v . Wainw righ t , Secre tary , Florida  

Depa rtme nt  of  Correc tions , 466 U. S. 993;
No. 83-6583. Foste r  v . Stric kland , Warden , et  al ., 466 

U. S. 993; and
No. 83-6604. Venkates an  v . Intern atio nal  Union  of  

Operating  Engineer s , AFL-CIO, Local  Union  545-D, ante, 
p. 1218. Petitions for rehearing denied.

No. 82-1474. Hoove r  et  al . v . Ronw in  et  al ., 466 U. S. 
558. Petition for rehearing denied. Just ice  Rehnqui st  and 
Just ice  O’Connor  took no part in the consideration or decision of 
this petition.

No. 82-6840. James  v . Kentucky , 466 U. S. 341; and
No. 83-1288. Crim  v . Hunter , United  States  Attorney  

for  the  Northern  Dis trict  of  Califo rnia , 465 U. S. 1080. 
Petitions for rehearing denied. Justice  Mars hall  took no part 
in the consideration or decision of these petitions.

No. 83-5432 (A-1022). Baldw in  v . Maggio , Warden , Loui -
sia na  State  Penite ntiary , ante, p. 1220. Application to 
suspend the effect of the order denying certiorari, presented 
to Justice  White , and by him referred to the Court, denied. 
Just ice  Brennan  and Justice  Marsh all  would grant the ap-
plication. Petition for rehearing denied. Justice  Brenna n  
would grant rehearing.

No. 83-6296. Robins on  v . National  Union  Fire  Insur -
ance  Company  of  Pitts burgh , Pennsy lvania , 466 U. S. 941. 
Motion for leave to file petition for rehearing denied.
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467 U. S.

June  26, 1984
Dismissal Under Rule 53

No. 83-1874. Mac Donald  v . Supe rior  Court  of  Califo r -
nia , Marin  County  (Mountanos , Real  Party  in  Interest ). 
Appeal from Ct. App. Cal., 1st App. Dist., dismissed under this 
Court’s Rule 53.
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