
ORDERS FROM JUNE 27 THROUGH 
SEPTEMBER 27, 1983

June  27, 1983
Appeals Dismissed

No. 82-1745. Pascoe  v . Kueh nas t . Appeal from Ct. 
App. Tex., 10th Sup. Jud. Dist., dismissed for want of juris-
diction. Reported below: 642 S. W. 2d 37.

No. 82-6726. Neal  v . Alabama . Appeal from D. C. 
N. D. Ala. dismissed for want of jurisdiction.
Vacated and Remanded on Appeal

No. 82-268. First  Pennsylvani a  Bank , N. A. v. Lan -
caste r  Cou nty  Tax  Clai m Burea u  et  al . Appeal from 
Sup. Ct. Pa. Judgment vacated and case remanded for fur-
ther consideration in light of Mennonite Board of Missions v. 
Adams, 462 U. S. 791 (1983). Reported below: 498 Pa. 122, 
445 A. 2d 97.
Certiorari Granted—Vacated and Remanded

No. 81-307. West  v . Unite d  States . C. A. 1st Cir. 
Certiorari granted, judgment vacated, and case remanded 
for further consideration in light of United States v. Place, 
462 U. S. 696 (1983). Reported below: 651 F. 2d 71.

No. 81-935. Jeff boat , Inc . v . Robert son , Admini s -
trato r . C. A. 6th Cir. Certiorari granted, judgment 
vacated, and case remanded for further consideration in light 
of Jones & Laughlin Steel Corp. v. Pfeifer, 462 U. S. 523 
(1983). Reported below: 651 F. 2d 434.

No. 82-650. Pavla k  v . Church , Chief  of  Police  for  
the  City  of  Boise , et  al . C. A. 9th Cir. Certiorari 
granted, judgment vacated, and case remanded for further 
consideration in light of Crown, Cork & Seal Co. v. Parker, 
462 U. S. 345 (1983); and Chardon v. Fumero Soto, 462 U. S. 
650 (1983). Reported below: 681 F. 2d 617.
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No. 82-667. Florida  v . Zafr a . Dist. Ct. App. Fla., 3d 
Dist. Motion of respondent for leave to proceed in forma 
pauperis and certiorari granted. Judgment vacated and 
case remanded for further consideration in light of United 
States v. Villamonte-Marquez, 462 U. S. 579 (1983). Re-
ported below: 408 So. 2d 745.

No. 82-674. United  Stat es  v . Beal e . C. A. 9th Cir. 
Certiorari granted, judgment vacated, and case remanded 
for further consideration in light of United States v. Place, 
462 U. S. 696 (1983). Reported below: 674 F. 2d 1327.

No. 82-853. Russ ell  Creek  Land  Co . et  al . v . 
Charj uan , Inc . Cir. Ct. W. Va., Cabell County. Certio-
rari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Mennonite Board of Missions v. 
Adams, 462 U. S. 791 (1983).

No. 82-948. Illin ois  v . Bean . App. Ct. Ill., 3d Dist. 
Motion of respondent for leave to proceed in forma pauperis 
and certiorari granted. Judgment vacated and case re-
manded for further consideration in light of Illinois v. La-
fayette, 462 U. S. 640 (1983). Reported below: 107 Ill. App. 
3d 662, 437 N. E. 2d 1295.

No. 82-1006. Equal  Emplo ymen t  Opport unit y  Com -
mission  v. Lockhe ed  Missil es  & Space  Co ., Inc . C. A. 
9th Cir. Certiorari granted, judgment vacated, and case 
remanded for further consideration in light of Newport News 
Shipbuilding & Dry Dock Co. v. EEOC, 462 U. S. 669 
(1983). Reported below: 680 F. 2d 1243.

No. 82-1365. Contine ntal  Insura nce  Co . v . Mose -
ley , Execu trix  of  the  Estate  of  Oliv er , et  al . Sup. 
Ct. Nev. Certiorari granted, judgment vacated, and case 
remanded for further consideration in light of Mennonite 
Board of Missions v. Adams, 462 U. S. 791 (1983). Re-
ported below: 98 Nev. 476, 653 P. 2d 158.
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No. 82-1857. Wash ingt on  v . Barth olo mew . Sup. Ct. 
Wash. Motion of respondent for leave to proceed in forma 
pauperis and certiorari granted. Judgment vacated and 
case remanded for further consideration in light of Zant v. 
Stephens, 462 U. S. 862 (1983). Jus tice  Brennan  and 
Justice  Marsh all  would deny certiorari. Reported 
below: 98 Wash. 2d 173, 654 P. 2d 1170.
Miscellaneous Orders

No.----------- . Dete nbe r  et  al . v . Turna ge , Direc -
tor , Selectiv e  Service  System , et  al . Motion to direct 
the Clerk to file the petition for writ of certiorari out of time 
denied.

No. A-1000. Abra va ya  v. Unite d  States . C. A. 11th 
Cir. Application for stay, presented to Justice  Stevens , 
and by him referred to the Court, denied.

No. A-1002 (82-2045). Commit tee  to  Preserv e  
Ameri can  Color  Tele vis ion , ak a  COMPACT, et  al . v . 
Unite d  Stat es . Application to continue the injunction 
entered by the United States Court of Appeals for the Fed-
eral Circuit, presented to Justice  Bren nan , and by him 
referred to the Court, denied.

No. D-334. In  re  Disbarm ent  of  Aglow . Disbarment 
entered. [For earlier order herein, see 461 U. S. 902.]

No. D-353. In  re  Disb armen t  of  Green e . It having 
been reported to the Court that Raymond T. Greene died 
November 5, 1982, the rule to show cause, heretofore issued 
on June 6, 1983 [462 U. S. 1103], is hereby discharged.

No. D-354. In  re  Disbarm ent  of  Connol ly . Robert 
John Connolly, of Tacoma, Wash., having requested to resign 
as a member of the Bar of this Court, it is ordered that his 
name be stricken from the roll of attorneys admitted to prac-
tice before the Bar of this Court. The rule to show cause, 
heretofore issued on June 6, 1983 [462 U. S. 1103], is hereby 
discharged.
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No. D-364. In  re  Disbarm ent  of  Downes . It is or-
dered that John P. Downes, of Oxon Hill, Md., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. 80, Orig. Colora do  v . New  Mexico  et  al . Report 
of the Special Master containing additional factual findings 
requested by order of Court is received and ordered filed. 
Exceptions to the Report, with supporting briefs, may be 
filed by the parties within 45 days. Replies to the Excep-
tions, with supporting briefs, may be filed within 30 days. 
[For earlier order herein, see, e. g., 459 U. S. 1229.]

No. 86, Orig. Loui sia na  v . Missis sippi  et  al . Report 
of the Special Master is received and ordered filed. Excep-
tions to the Report, with supporting briefs, may be filed by 
the parties within 45 days. Replies to the Exceptions, with 
supporting briefs, may be filed within 30 days. [For earlier 
order herein, see, e. g., 454 U. S. 937.]

No. 81-1304. Natio nal  Asso ciat ion  of  Gree ting  
Card  Publishe rs  v . United  State s  Postal  Servi ce  et  
al .; and

No. 81-1381. United  Parce l  Servi ce  of  America , 
Inc . v. Unite d  Stat es  Postal  Service  et  al ., 462 U. S. 
810. Motion of the Solicitor General for leave to file a 
supplemental brief after argument granted.

No. 81-2332. Norfolk  Rede vel opm ent  and  Hous ing  
Autho rity  v . Ches ape ak e  & Potoma c  Tele pho ne  Com -
pan y  of  Virgin ia  et  al . C. A. 4th Cir. [Certiorari 
granted, 459 U. S. 1145.] Motion of respondent Brooklyn 
Union Gas Co. for leave to file a brief as amicus curiae 
granted. Justice  Powell  took no part in the consideration 
or decision of this motion.
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No. 82-914. Monsa nto  Co . v . Spray -Rite  Service  
Corp . C. A. 7th Cir. [Certiorari granted, 460 U. S. 1010.] 
Motion of Associates for Antitrust Analysis for leave to file a 
brief as amicus curiae granted. Justice  Whit e  took no 
part in the consideration or decision of this motion.

No. 82-1401. Cald er  et  al . v . Jone s . Ct. App. Cal., 
2d App. Dist. [Probable jurisdiction postponed, 460 U. S. 
1080.] Motions of Reporters Committee for Freedom of the 
Press et al. and Association of American Publishers, Inc., for 
leave to file briefs as amici curiae granted.

No. 82-6675. Gilliam  v . 2201 Boardwalk  Corp , et  al . 
C. A. 3d Cir. Motion of petitioner for leave to proceed in 
forma pauperis denied. Petitioner is allowed until July 18, 
1983, within which to pay the docketing fee required by Rule 
45(a) and to submit a petition in compliance with Rule 33 of 
the Rules of this Court.

No. 82-6702. Gan ey  v . Safron  et  al . C. A. 4th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
denied. Petitioner is allowed until July 18, 1983, within 
which to pay the docketing fee required by Rule 45(a) and to 
submit a petition in compliance with Rule 33 of the Rules of 
this Court.

No. 82-6827. Pette e  v . Kilpa trick  et  al . C. A. 4th 
Cir. Motion of petitioner for leave to proceed in forma 
pauperis denied. Petitioner is allowed until July 18, 1983, 
within which to pay the docketing fee required by Rule 45(a) 
and to submit a petition in compliance with Rule 33 of the 
Rules of this Court.

No. 82-6858. In  re  Wass  all . Petition for writ of 
habeas corpus denied.
Certiorari Granted

No. 82-963. Massa chu set ts  v . Sheppard . Sup. Jud. 
Ct. Mass. Certiorari granted. Reported below: 387 Mass. 
488, 441 N. E. 2d 725.
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No. 82-1616. Unite d State s v . Weber  Aircraf t  
Corp , et  al . C. A. 9th Cir. Certiorari granted. Re-
ported below: 688 F. 2d 638.

No. 82-1771. Unite d  Stat es  v . Leon  et  al . C. A. 9th 
Cir. Certiorari granted. Reported below: 701 F. 2d 187.

No. 82-1772. Heckle r , Secret ary  of  Heal th  and  
Human  Servi ces  v . Ringer  et  al . C. A. 9th Cir. Cer-
tiorari granted. Reported below: 697 F. 2d 1291.

No. 82-1479. Justi ces  of  Boston  Muni cipa l  Court  v . 
Lydon . C. A. 1st Cir. Motion of respondent for leave to 
proceed in forma pauperis and certiorari granted. Re-
ported below: 698 F. 2d 1.

No. 82-1711. Colo rado  v . Quint ero . Sup. Ct. Colo. 
Motion of respondent for leave to proceed in forma pauperis 
and certiorari granted. Reported below: 657 P. 2d 948.

No. 82-1630. Hudson  v . Pal mer ; and
No. 82-6695. Palm er  v . Hudso n . C. A. 4th Cir. Mo-

tions of Russell Thomas Palmer for leave to proceed in forma 
pauperis granted. Certiorari granted, cases consolidated, 
and a total of one hour allotted for oral argument. Reported 
below: 697 F. 2d 1220.
Certiorari Denied

No. 81-2328. Helle nic  Lines  Ltd . v . Fanetti . C. A. 
2d Cir. Certiorari denied. Reported below: 678 F. 2d 424.

No. 82-643. O’Lea ry  v . Alaba ma . Sup. Ct. Ala. Cer-
tiorari denied. Reported below: 417 So. 2d 232.

No. 82-1229. Love ll  et  al . v . United  Stat es . C. A. 
11th Cir. Certiorari denied. Reported below: 689 F. 2d 
191.

No. 82-1276. Dia mon d  M Drill ing  Corp . v . Tarlt on  
et  al . C. A. 5th Cir. Certiorari denied. Reported below: 
688 F. 2d 973.
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No. 82-1507. Was hin gto n State  Depart ment  of  
Game  v . Unite d  State s  et  al . C. A. 9th Cir. Certiorari 
denied. Reported below: 694 F. 2d 188.

No. 82-1510. Goose  Creek  Consoli dated  Inde pen d -
ent  Schoo l  Distri ct  v . Hort on , as  Next  Friend  of  
Horto n  et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 690 F. 2d 470 and 693 F. 2d 524.

No. 82-1584. Schel l  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 707 F. 2d 1397.

No. 82-1679. Alberd ing  v . Donovan , Secretar y  of  
Labor . C. A. 5th Cir. Certiorari denied. Reported 
below: 695 F. 2d 190.

No. 82-1690. Lee  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 703 F. 2d 571.

No. 82-1728. David  Metz ger  Trust  et  al . v . Commis -
sion er  of  Inte rnal  Reven ue . C. A. 5th Cir. Certiorari 
denied. Reported below: 693 F.' 2d 459.

No. 82-1737. Ellis  Bankin g  Corp . v . Commissi one r  
of  Inte rna l  Reve nue . C. A. 11th Cir. Certiorari de-
nied. Reported below: 688 F. 2d 1376.

No. 82-1756. Baker  et  al . v . Wisc ons in . C. A. 7th 
Cir. Certiorari denied. Reported below: 698 F. 2d 1323.

No. 82-1779. Hoffm an  v . Minne sota  Lawyers  Pro -
fess iona l  Resp on sibi lit y  Board . Sup. Ct. Minn. Cer-
tiorari denied.

No. 82-1780. Burlin gto n North ern  Inc , v . Dono -
van , Secret ary  of  Labo r . C. A. 9th Cir. Certiorari 
denied. Reported below: 694 F. 2d 1213.

No. 82-1784. Troy  State  Univ ersi ty  et  al . v . Equal  
Emplo yment  Oppo rtun ity  Commis sion . C. A. 11th Cir. 
Certiorari denied. Reported below: 693 F. 2d 1353.
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No. 82-1789. Pruden tial  Insu rance  Compan y of  
Ameri ca  v . Gibral tar  Financial  Corpora tion  of  
Calif orni a  et  al . C. A. 9th Cir. Certiorari denied. 
Reported below: 694 F. 2d 1150.

No. 82-1794. Fritz  v . Hage rsto wn  Reproducti ve  
Health  Servi ces  et  al . Ct. App. Md. Certiorari de-
nied. Reported below: 295 Md. 268, 454 A. 2d 846.

No. 82-1797. North ern  Publish ing  Co ., Inc ., dba  
Anch ora ge  Dail y  News  v . Green . Sup. Ct. Alaska. 
Certiorari denied. Reported below: 655 P. 2d 736.

No. 82-1798. Drigg ers  et  al . v . Southe rn  Coope ra -
tive  Developmen t  Fund  et  al . C. A. 11th Cir. Certio-
rari denied. Reported below: 696 F. 2d 1347.

No. 82-1802. First  Natio nal  Bank  of  Tek ama h , 
Nebras ka  v . Hansen  et  ux . C. A. 8th Cir. Certiorari 
denied. Reported below: 702 F. 2d 728.

No. 82-1803. Avedisia n  v . Ramsey  et  al . Ct. App. 
Md. Certiorari denied. Reported below: 295 Md. 301.

No. 82-1804. Muell er  v . Superi or  Cou rt  of  Calif or -
nia , Cou nty  of  Orange  (Calif orni a , Real  Party  in  
Interest ). C. A. 9th Cir. Certiorari denied.

No. 82-1810. Dill ard  et  ux . v . Broy les  et  al . Ct. 
App. Tex., 13th Sup. Jud. Dist. Certiorari denied. Re-
ported below: 633 S. W. 2d 636.

No. 82-1830. Brown  et  al . v . Johns ton , Polk  Cou nty  
Att orne y , et  al . Sup. Ct. Iowa. Certiorari denied. 
Reported below: 328 N. W. 2d 510.

No. 82-1837. Burt  Realt y  Co . et  al . v . Dough erty  
Cou nty  Board  of  Tax  Assesso rs . Sup. Ct. Ga. Certio-
rari denied. Reported below: 250 Ga. 467, 298 S. E. 2d 475.
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No. 82-1847. Strick la nd , as  Person al  Repre sen t -
ativ e  of  Strickl and  v . Roo seve lt  County  Rural  Elec -
tric  Coope rati ve  et  al . Ct. App. N. M. Certiorari 
denied. Reported below: 99 N. M. 335, 657 P. 2d 1184.

No. 82-1850. Wash ingt on  Wild lif e Prese rvati on , 
Inc ., et  al . v . Minne sota  Depart ment  of  Natu ral  Re -
sou rces  et  AL. Sup. Ct. Minn. Certiorari denied. Re-
ported below: 329 N. W. 2d 543.

No. 82-1852. Ada mson s  v . Americ an  Airl ines . Ct. 
App. N. Y. Certiorari denied. Reported below: 58 N. Y. 
2d 42, 444 N. E. 2d 21.

No. 82-1878. Davi d  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 708 F. 2d 729.

No. 82-1887. Shel ton  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 703 F. 2d 578.

No. 82-1891. San  Diego  County  Asso ciat ion  for  the  
Retard ed  v . Natio nal  Labor  Relations  Board . C. A. 
9th Cir. Certiorari denied. Reported below: 705 F. 2d 467.

No. 82-1912. Brown  v . Flori da . Sup. Ct. Fla. Cer-
tiorari denied. Reported below: 428 So. 2d 250.

No. 82-1924. Sena  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 709 F. 2d 1511.

No. 82-1926. Kopituk  et  al . v . Unite d  Stat es . C. A. 
11th Cir. Certiorari denied. Reported below: 690 F. 2d 
1289.

No. 82-1933. Dabeit  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 699 F. 2d 1161.

No. 82-1937. Rodrig uez -Ramos  v . Unite d  Stat es . 
C. A. 1st Cir. Certiorari denied. Reported below: 704 F. 
2d 17.

No. 82-1940. I. S. Josep h Co ., Inc ., et  al . v . 
Part red eri et  Lista  et  al . Sup. Ct. Minn. Certiorari 
denied.
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No. 82-1941. Green e  et  al . v . Unite d  Stat es . C. A. 
5th Cir. Certiorari denied. Reported below: 697 F. 2d 
1229.

No. 82-1955. Gavi n  v . Unite d  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 692 F. 2d 1352.

No. 82-1957. Finaz zo  v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 704 F. 2d 300.

No. 82-1958. Philpot  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 704 F. 2d 1250.

No. 82-5491. Walt zer  v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 682 F. 2d 370.

No. 82-6256. Fran kenb erry  v . Unite d Stat es .
C. A. 3d Cir. Certiorari denied. Reported below: 696 F. 
2d 986.

No. 82-6297. Bradsh aw  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 690 F. 2d 704.

No. 82-6301. Fran kenb erry  v . Unite d Stat es .
C. A. 3d Cir. Certiorari denied. Reported below: 696 F. 
2d 239.

No. 82-6332. Cathe y  v . United  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 701 F. 2d 169.

No. 82-6377. Scott  v . Maggio , Warde n , et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 695 F. 2d 916.

No. 82-6426. Stahl  v . Alaba ma . Sup. Ct. Ala. Cer-
tiorari denied. Reported below: 426 So. 2d 917.

No. 82-6455. Nieb  v . Mars hall . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 695 F. 2d 228.

No. 82-6599. Han ce  v . Zant , Warden . C. A. 11th 
Cir. Certiorari denied. Reported below: 696 F. 2d 940.

No. 82-6618. Bothwell  v . Georg ia . Sup. Ct. Ga. 
Certiorari denied. Reported below: 250 Ga. 573, 300 S. E. 
2d 126.
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No. 82-6664. Shabazz  v . Oklahoma . Ct. Crim. App. 
Okla. Certiorari denied.

No. 82-6665. Carruth ers  v . Arizon a . Ct. App. Ariz. 
Certiorari denied.

No. 82-6667. Smith  v . Pennsylvan ia . Super. Ct. Pa. 
Certiorari denied. Reported below: 306 Pa. Super. 599, 
452 A. 2d 49.

No. 82-6670. Hines  v . Enomoto , Directo r , Calif or -
nia  Depa rtmen t  of  Correc tions . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 703 F. 2d 575.

No. 82-6671. Gibson  v . United  Stat es  Parol e  
Commis sio n  et  al . C. A. 4th Cir. Certiorari denied. 
Reported below: 701 F. 2d 164.

No. 82-6673. Watki ns  v . Laws  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 701 F. 2d 170.

No. 82-6677. Holsto n  v . Wainwri ght , Secret ary , 
Florida  Depart ment  of  Correc tions . C. A. 11th Cir. 
Certiorari denied.

No. 82-6680. Walte rs  v. Gaul , Trea sur er , Cuya -
hoga  Coun ty , et  al . Ct. App. Ohio, Cuyahoga County. 
Certiorari denied.

No. 82-6684. Bradl ey  v . Davis , Ward en , et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 705 F. 
2d 441.

No. 82-6685. Holco mb  v . Murph y , Warden , et  al . 
C. A. 10th Cir. Certiorari denied. Reported below: 701 F. 
2d 1307.

No. 82-6687. John son  v . Unite d  States . Ct. App. 
D. C. Certiorari denied.

No. 82-6690. Stut zman  v . Maryl and . C. A. 4th Cir. 
Certiorari denied. Reported below: 707 F. 2d 510.
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No. 82-6698. Batche lor  v . Cupp , Supe rinte ndent , 
Oregon  State  Penit ent iary , et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 693 F. 2d 859.

No. 82-6700. Langle y  v . Allsbroo k  et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 707 F. 2d 508.

No. 82-6703. Hollo way  v . Lukha rd , Commissi one r  
of  the  Virgin ia  Depart ment  of  Welfa re . C. A. 4th 
Cir. Certiorari denied. Reported below: 701 F. 2d 165.

No. 82-6707. Sanc hez -Sanch ez  v . Unite d Stat es .
C. A. 2d Cir. Certiorari denied.

No. 82-6718. Play er  v . Unite d  States . Ct. App. 
D. C. Certiorari denied.

No. 82-6791. Barthol omew  v . Wash ing ton . Sup. Ct. 
Wash. Certiorari denied. Reported below: 98 Wash. 2d 
173, 654 P. 2d 1170.

No. 82-6796. Joh nso n  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 706 F. 2d 143.

No. 82-6799. Wash ingt on  v . Unite d  Stat es . Ct. 
App. D. C. Certiorari denied.

No. 82-6800. Ruip  v. Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 705 F. 2d 468.

No. 82-6802. Wescot t  v . Unite d  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 701 F. 2d 136.

No. 82-6805. Covingt on  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 709 F. 2d 1510.

No. 82-6806. Jon es  v . Farm  Credit  Admin istra tio n . 
C. A. 8th Cir. Certiorari denied. Reported below: 702 F. 
2d 160.

No. 82-6812. Mag he  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 710 F. 2d 503.



ORDERS 1213

463 U. S. June 27, 1983

No. 82-6815. Amick  v . Unite d  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 705 F. 2d 446.

No. 82-6818. Ross v. United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 709 F. 2d 1511.

No. 82-6834. Gometz  v . Mill er , Warde n . C. A. 7th 
Cir. Certiorari denied. Reported below: 705 F. 2d 462.

No. 82-6839. Harris  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 705 F. 2d 462.

No. 82-6847. Scott  v . Unite d  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 709 F. 2d 1511.

No. 82-6859. Bartos  v . Flori da . Sup. Ct. Fla. Cer-
tiorari denied. Reported below: 427 So. 2d 736.

No. 82-6861. Byrd  v . Unite d  States . Ct. App. D. C. 
Certiorari denied.

No. 82-6863. Joh nso n  v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 709 F. 2d 1510.

No. 82-6875. Minico zzi  v. United  States . Ct. App. 
D. C. Certiorari denied.

No. 81-1772. Martell  et  al . v . Unite d Stat es . 
C. A. 9th Cir. Certiorari denied. Justice  Black mun  
would grant certiorari, vacate the judgment, and remand for 
further consideration in light of United States v. Place, 462 
U. S. 696 (1983). Reported below: 654 F. 2d 1356.

No. 81-5240. Gate s  v . Zant , Supe rint end ent , Geor -
gia  Diagnost ic  and  Classif ication  Cent er . Super. Ct. 
Ga., Butts County;

No. 81-5312. Stephens  v . Georg ia . Sup. Ct. Ga.;
No. 81-5947. Waters  v . Georgia . Sup. Ct. Ga.;
No. 81-5962. Taylor  v . North  Carol ina . Sup. Ct. 

N. C.;
No. 81-6827. Redd  v . Zan t , Warden . Sup. Ct. Ga.;
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No. 82-5128. Mat his  v . Georg ia . Sup. Ct. Ga.;
No. 82-5260. Moore  v . Louisia na . Sup. Ct. La.;
No. 82-5868. Will iams  v . Maggio , Warde n , et  al .

C. A. 5th Cir.; and
No. 82-6192. Roberts  v . South  Caro lina . Sup. Ct. 

S. C. Certiorari denied. Reported below: No. 81-5312, 247 
Ga. 698, 278 S. E. 2d 398; No. 81-5947, 248 Ga. 355, 283 
S. E. 2d 238; No. 81-5962, 304 N. C. 249, 283 S. E. 2d 761; 
No. 81-6827, 249 Ga. 211, 290 S. E. 2d 36; No. 82-5128, 249 
Ga. 454, 291 S. E. 2d 489; No. 82-5260, 414 So. 2d 340; No. 
82-5868, 679 F. 2d 381; No. 82-6192, 278 S. C. 572, 300 
S. E. 2d 63.

Justice  Brenn an  and Justi ce  Marshall , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentences in these cases.

No. 82-1755. Branch e  et  al . v . Freeman . C. A. 7th 
Cir. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Justice  Brenn an  
would grant certiorari. Reported below: 695 F. 2d 485.

No. 82-1777. Harris  et  al . v . Unite d  Stat es . C. A. 
4th Cir. Motion of petitioner John Lester Harris for leave to 
proceed in forma pauperis granted. Certiorari denied. 
Reported below: 701 F. 2d 1095.

No. 82-1808. Nebrask a  ex  rel . Mercuri o  v . Boar d  
of  Regen ts  of  the  Univ ersity  of  Nebras ka . Sup. Ct. 
Neb. Certiorari denied. Justice  Black mun  took no part 
in the consideration or decision of this petition. Reported 
below: 213 Neb. 251, 329 N. W. 2d 87.

No. 82-1816. Ohio  v . Liberat ore . Sup. Ct. Ohio. 
Certiorari denied. Justice  O’Con no r  would grant certio-
rari and summarily reverse the judgment of the Supreme 
Court of Ohio. Reported below: 4 Ohio St. 3d 13, 445 N. E. 
2d 1116.
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No. 82-2006. Vel iotis  v . Unite d  States ; and
No. 82-2015. Davi s  et  al . v . Unite d  Stat es . C. A. 2d 

Cir. Motion of the Solicitor General to expedite consider-
ation of the petitions for writs of certiorari granted. Certio-
rari denied. Reported below: 702 F. 2d 418.

No. 82-2011. Marc  Rich  & Co. A.G. v. Unite d  Stat es . 
C. A. 2d Cir. Motion of the Solicitor General to expedite 
consideration of the petition for writ of certiorari granted. 
Certiorari denied. Reported below: 707 F. 2d 663.
Rehearing Denied

No. 81-1536. Commissi one r  of  Inte rna l  Reven ue  v . 
Tuft s  et  al ., 461 U. S. 300; and

No. 82-6439. Reit er  v . Huffma n , Sheri ff , 461 U. S. 
934. Petitions for rehearing denied.

No. 81-2124. Boston  Associa tion  of  Schoo l  Admin is -
trators  & Superv isors , AFL-CIO v. Morg an  et  al ., 459 
U. S. 827. Motion for leave to file petition for rehearing 
denied.

No. 81-2306. Local  66, Bosto n Teach ers  Union , 
AFT, AFL-CIO v. Boston  Schoo l  Commi tt ee  et  al ., 459 
U. S. 881 and 1059. Motion for leave to file second petition 
for rehearing denied.

June  29, 1983
Miscellaneous Order

No. A-1033. Sele ctive  Service  System  et  al . v . Doe  
et  al . Application for stay of the order of the United States 
District Court for the District of Minnesota entered on June 
16, 1983, case Nos. 3-82 Civ. 1670 and 3-83 Civ. 100, pre-
sented to Jus tice  Black mun , and by him referred to the 
Court, granted pending the timely docketing and final dispo-
sition of the appeal in this Court.

July  1, 1983
Miscellaneous Order. (See No. 81-2147, ante, at 571-572, 

n. 22.)
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Affirmed on Appeal
No. 81-2008. Proces s  Gas  Consum ers  Grou p et  al . v . 

Consumer  Energ y  Coun cil  of  America  et  al .;
No. 81-2020. Inters tate  Natu ral  Gas  Associa tion  

of  America  et  al . v . Cons umer  Energy  Counci l  of  
Ameri ca  et  al .;

No. 81-2151. Petroch emica l  Energ y  Group  v . Con -
sumer  Energy  Counci l  of  America  et  al .;

No. 81-2171. Americ an  Gas  Assn . v . Consumer  
Energy  Counci l  of  America  et  al .;

No. 82-177. Unite d Stat es  Sena te  v . Cons umer  
Energy  Counci l  of  America  et  al .;

No. 82-209. Unite d  State s Hou se  of  Repre sen t -
ative s  v. Consumer  Energy  Cou ncil  of  America  et  al .;

No. 82-935. Unite d Stat es  Senat e v . Fede ral  
Trade  Commission  et  al .; and

No. 82-1044. Unite d  States  Hou se  of  Repre sen t -
ative s v. Feder al  Trad e Commis sion  et  al . C. A. 
D. C. Cir. Judgment in Nos. 81-2008, 81-2020, 81-2151, 
and 81-2171 affirmed. Justice  Rehnq uist  would note 
probable jurisdiction and set cases for oral argument. Jus -
tice  Powell  took no part in the consideration or decision 
of these appeals. Certiorari in Nos. 82-177 and 82-209 
denied. Justice  Powell  took no part in the considera-
tion or decision of these petitions. Judgment in Nos. 82- 
935 and 82-1044 affirmed. Justice  Rehnqu ist  would 
note probable jurisdiction and set cases for oral argument. 
Motion of Charles Pashayan, Jr., et al. for leave to file a 
brief as amicus curiae in No. 82-1044 granted. Reported 
below: Nos. 81-2008, 81-2020, 81-2151, 81-2171, 82-177, 
and 82-209, 218 U. S. App. D. C. 34, 673 F. 2d 425; Nos. 
82-935 and 82-1044, 223 U. S. App. D. C. 386, 691 F. 2d 
575.



ORDERS 1217

1216 Whi te , J., dissenting

Justice  Whit e , dissenting.
The principal issue in these cases is the constitutionality 

of the legislative veto as applied to agency rulemaking. 
Given the Court’s recent decision in INS v. Chadha, 462 
U. S. 919 (1983), the summary affirmance of the Court of 
Appeals’ decisions striking the veto as unconstitutional is 
hardly surprising. These cases illustrate the constitutional 
myopia of the Chadha reasoning as applied to independent 
regulatory agencies and cast further light on the destructive-
ness of the Chadha holding.

In Process Gas Consumers Group v. Consumer Energy 
Council of America, 218 U. S. App. D. C. 34, 673 F. 2d 425 
(1982), the Court of Appeals invalidated the one-House legis-
lative veto provision of the Natural Gas Policy Act of 1978 
(NGPA), contained in § 202(c) of the Act, 92 Stat. 3372, 15 
U. S. C. § 3342(c) (1982 ed.). The NGPA was a response to 
the need for financial incentives to encourage the production 
of natural gas for the interstate market. The Act was a com-
promise, reached only after months of impasse between the 
two Houses over the optimal means of deregulating natural 
gas prices while preventing excessive fuel bills for consumers 
and industry. Congress finally settled on a phased deregula-
tion of natural gas prices, with a system of incremental pric-
ing to ease the transition. Specifically, the compromise 
agreed to by the Conference Committee provided for an ini-
tial experiment with incremental pricing for a small class of 
industrial users, while authorizing the Federal Energy Regu-
latory Commission to propose expansion of incremental pric-
ing to other industrial users at a later time. This proposal 
would be submitted to Congress and would become effective 
unless disapproved by either House. The veto provision was 
central to this accommodation, because it allowed the Con-
gress to observe the effects of the initial phase of incremental 
pricing without committing the Nation to a broader program 
which, it was feared, would drive industrial gas users to oil, 
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increasing the demand for imported oil, and raising the cost 
of gas for residential consumers. The Conference solution 
allowed the House and Senate to reach agreement and the 
NGPA was enacted.*

In United States Senate v. FTC, 223 U. S. App. D. C. 386, 
691 F. 2d 575 (1982), the Court of Appeals struck down 
§ 21(a) of the Federal Trade Commission Improvements Act 
of 1980, 94 Stat. 393, 15 U. S. C. §57a-l (1982 ed.), which 
provides that an FTC trade regulation rule shall become 
effective unless both Houses of Congress disapprove it. 
The Act authorizes the Commission to issue trade regulation 
rules which define unfair or deceptive acts or practices in or 
affecting commerce. 15 U. S. C. § 57a(a)(l)(B) (1982 ed.). 
For three years, Congress debated the breadth of the Com-
mission’s rulemaking authority, noting that the FTC could, 
pursuant to the Act, “regulate virtually every aspect of 
America’s commercial life.” 124 Cong. Rec. 5012 (1978) 
(Rep. Broyhill). The two-House veto provision was settled 
upon as a means of allowing Congress to study and review 
the broad and important policy pronouncements of the 
Commission.

I cannot agree that the legislative vetoes in these cases 
violate the requirements of Art. I of the Constitution. 
Where the veto is placed as a check upon the actions of the 
independent regulatory agencies, the Art. I analysis relied 
upon in Chadha has a particularly hollow ring. In Buckley 
v. Valeo, 424 U. S. 1 (1976), I set forth my belief that the leg-
islative veto as applied to rules promulgated by an independ-
ent regulatory agency fully comports with the Constitution.

*These cases also present the important question of whether the legisla-
tive veto is severable from the authorization for FERC to issue an ex-
panded interim pricing rule. There is no severability clause in the NGPA, 
an omission which itself suggests the inseverability of the provision, see 
Carter v. Carter Coal Co., 298 U. S. 238, 313 (1936), and much of the 
legislative history suggests that Congress would not have granted the 
Commission unfettered rulemaking authority. See, e. g., 124 Cong. Rec. 
29662-29663 (1978) (comments of Sen. Percy).
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“[F]or a regulation to become effective, neither House 
need approve it, pass it, or take any action at all with 
respect to it. The regulation becomes effective by non-
action. This no more invades the President’s powers 
than does a regulation not required to be laid before 
Congress. Congressional influence over the substantive 
content of agency regulation may be enhanced, but I 
would not view the power of either House to disapprove 
as equivalent to legislation or to an order, resolution, or 
vote requiring the concurrence of both Houses.” Id., at 
284-285.
“Disapproval nullifies the suggested regulation and pre-
vents the occurrence of any change in the law. The 
regulation is void. Nothing remains on which the veto 
power could operate. It is as though a bill passed in one 
House and failed in another.” Id., at 285, n. 30.

The Court’s opinion in Chadha has not convinced me other-
wise. Congress, with the President’s consent, characteris-
tically empowers the agencies to issue regulations. These 
regulations have the force of law without the President’s 
concurrence; nor can he veto them if he disagrees with the 
law that they make. The President’s authority to control 
independent agency lawmaking, which on a day-to-day 
basis is nonexistent, could not be affected by the existence 
or exercise of the legislative veto. To invalidate the device, 
which allows Congress to maintain some control over the 
lawmaking process, merely guarantees that the independent 
agencies, once created, for all practical purposes are a fourth 
branch of the Government not subject to the direct control of 
either Congress or the Executive Branch. I cannot believe 
that the Constitution commands such a result. For these 
reasons and for those expressed in my dissenting opinion in 
INS v. Chadha, I respectfully dissent.

No. 82-1080. Simon  et  al . v . Davis , Secretar y  of  
Commonweal th  of  Pennsylvan ia , et  al . Affirmed on 
appeal from D. C. M. D. Pa. Justice  Bren nan , Justice  
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Mars hal l , and Justice  Stev ens  would note probable 
jurisdiction and set case for oral argument. Reported below: 
567 F. Supp. 1507.

No. 82-1085. Arcudi , Chairman , Board  of  Compen -
sati on  Commi ssi oners  of  Con ne cticu t , et  al . v . Stone  
& Webster  Engin eeri ng  Corp , et  al . Affirmed on 
appeal from C. A. 2d Cir. Reported below: 690 F. 2d 323.

Appeals Dismissed
No. 81-349. Chica go  Bridg e  & Iron  Co . v . Caterpil -

lar  Tractor  Co . et  al . Sup. Ct. Ill. [Probable jurisdic-
tion noted, 454 U. S. 1029.*]  Appeal dismissed for want of

♦[Repo rt er ’s  Note : Argued April 19,1982. William P. Sutter argued 
the cause for appellant. With him on the briefs were Richard Bromley, 
Charlotte Crane, and Sam DeFrank.

Stuart A. Smith argued the cause for the United States as amicus curiae 
urging reversal. With him on the brief was Solicitor General Lee.

Don S. Harnack argued the cause for appellees Caterpillar Tractor 
Co. et al. With him on the brief were Lawrence H. Jacobson and Richard 
A. Hanson. John D. WhiteNack, Special Assistant Attorney General of 
Illinois, argued the cause for appellee State of Illinois. With him on the 
briefs were Tyrone C. Fahner, Attorney General, and Lloyd B. Foster.

Briefs of amici curiae urging reversal were filed for the Committee on 
State Taxation of the Council of State Chambers of Commerce by George 
S. Koch, James H. Peters, and Paul H. Frankel; for Container Corpora-
tion of America by Franklin C. Latcham and Prentiss Willson, Jr.; for 
Charles A. Legge et al. by Charles A. Legge and Jeffrey G. Balkin, pro se; 
and for the Multistate Tax Commission et al. by William D. Dexter; Wilson 
L. Condon, Attorney General of Alaska; J. D. MacFarlane, Attorney Gen-
eral of Colorado; Carl R. Ajello, Attorney General of Connecticut; Richard 
S. Gebelein, Attorney General of Delaware; David H. Leroy, Attorney 
General of Idaho, and Theodore V. Spangler, Jr., Deputy Attorney Gen-
eral; Tyrone C. Fahner, Attorney General of Illinois; Linley E. Pearson, 
Attorney General of Indiana; Robert T. Stephan, Attorney General of 
Kansas; Francis X. Bellotti, Attorney General of Massachusetts; Frank 
J. Kelley, Attorney General of Michigan; Warren R. Spannaus, Attorney 
General of Minnesota; John Ashcroft, Attorney General of Missouri; Paul 
L. Douglas, Attorney General of Nebraska; Gregory H. Smith, Attorney 
General of New Hampshire; Jeff Bingaman, Attorney General of New 
Mexico; Rufus L. Edmisten, Attorney General of North Carolina, and 
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substantial federal question. Justice  Steven s  took no part 
in the consideration or decision of this case.

No. 82-298. Anaco nda  Co . v . Franc his e  Tax  Boar d  
of  Cali fo rnia . Appeal from Ct. App. Cal., 1st App. Dist., 
dismissed for want of substantial federal question. Re-
ported below: 130 Cal. App. 3d 15, 181 Cal. Rptr. 640.
Vacated, and Remanded on Appeal

No. 81-1834. Barto w  County  Bank  et  al . v . Barto w  
Cou nty  Boar d  of  Tax  Assessor s  et  al . Appeal from 
Sup. Ct. Ga. Judgment vacated and case remanded for fur-
ther consideration in light of American Bank & Trust Co. v. 
Dallas County, ante, p. 855. Reported below: 248 Ga. 703, 
285 S. E. 2d 920.

No. 82-299. Metro pol ita n  Life  Insura nce  Co . v . 
Massac husetts ; and

No. 82-300. Trave lers  Insur ance  Co . v . Massa chu -
setts . Appeals from Sup. Jud. Ct. Mass. Judgment va-

M. C. Banks, Deputy Attorney General; Robert O. Welfald, Attorney 
General of North Dakota, and Albert R. Hausauer, Assistant Attorney 
General; Dave Forhnmayer, Attorney General of Oregon; and David L. 
Wilkinson, Attorney General of Utah.

Briefs of amici curiae urging affirmance were filed by George 
Deukmejian, Attorney General, and Neal J. Gobar, Deputy Attorney 
General, for the State of California; and by Edward C. Rustigan for Con-
tinental Illinois Bank & Trust Company of Chicago et al.

Briefs of amici curiae were filed by Marlow W. Cook, Lee H. Spence, 
and Robert L. Ash for Allied Lyons p.l.c. et al.; by Francis D. Morrissey 
and Peter B. Powles for the Canadian Imperial Bank of Commerce et al.; 
by Joanne M. Garvey and Roy E. Crawford for the Committee on Unitary 
Tax; by William H. Allen, John B. Jones, Jr., and Mark I. Levy for the 
Financial Executives Institute; by Norman B. Barker and John L. Endi-
cott for Gulf Oil Corp.; by Anthon S. Cannon, Jr., for the International 
Bankers Association in California et al.; by John Dwight Evans, Jr., for 
Mobil Oil Corp.; by Norman B. Barker and Dean C. Dunlavey for Sony 
Corp, et al.; and by Joseph H. Guttentag, Carolyn E. Agger, and Daniel 
M. Lewis for Union of Industries of the European Community.

This case was restored to the calendar for reargument, 456 U. S. 958, 
but was not reargued.] 
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cated and cases remanded for further consideration in light of 
Shaw v. Delta Air Lines, Inc., ante, p. 85. Reported below: 
385 Mass. 598, 433 N. E. 2d 1223.
Certiorari Granted—Reversed and Remanded. (See No.

82-947, ante, p. 1112; and No. 82-1666, ante, p. 1121.)
Certiorari Granted—Vacated and Remanded

No. 81-1672. Penn zoi l  Co . v . Public  Service  Commis -
sion  of  West  Virgi nia . Sup. Ct. App. W. Va. Certiorari 
granted, judgment vacated, and case remanded for further 
consideration in light of Public Service Comm’n of New York 
v. Mid-Louisiana Gas Co., ante, p. 319.

No. 81-1916. Cal ifo rnia  v . Rieg ler . Ct. App. Cal., 
5th App. Dist. Motion of respondent for leave to proceed in 
forma pauperis and certiorari granted. Judgment vacated 
and case remanded for further consideration in light of 
Illinois v. Andreas, ante, p. 765. Reported below: 127 
Cal. App. 3d 317, 179 Cal. Rptr. 530.

No. 82-151. Interna tiona l  Broth erho od  of  Team -
sters , Local  No . 710 Pensi on  Fund , et  al . v . Janowsk i 
et  AL. C. A. 7th Cir. Certiorari granted, judgment 
vacated, and case remanded for further consideration in light 
of Hensley v. Eckerhart, 461 U. S. 424 (1983). Reported 
below: 673 F. 2d 931.

No. 82-262. Cal ifo rnia  et  al . v . Retired  Publi c  Em-
ploy ees ’ Asso ciatio n  of  Calif orni a , Chapt er  22, et  al . 
C. A. 9th Cir. Certiorari granted, judgment vacated, and 
case remanded for further consideration in light of Arizona 
Governing Committee for Tax Deferred Annuity and De-
ferred Compensation Plans n . Norris, ante, p. 1073. Re-
ported below: 677 F. 2d 733.

No. 82-722. Ledbette r  et  al . v . Benh am  et  al . 
C. A. 5th Cir. Certiorari granted, judgment vacated, and 
case remanded for further consideration in light of Jones v. 
United States, ante, p. 354. Reported below: 678 F. 2d 511.
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No. 82-791. Teach ers  Insur ance  & Annu ity  Assn , 
et  al . v. Spirt  et  al .; and

No. 82-913. Long  Islan d  Univ ersit y  v . Spirt  et  al . 
C. A. 2d Cir. Certiorari granted, judgment vacated, and 
cases remanded for further consideration in light of Arizona 
Governing Committee for Tax Deferred Annuity and De-
ferred Compensation Plans v. Norris, ante, p. 1073. Re-
ported below: 691 F. 2d 1054.

No. 82-794. Pete rs  et  al . v . Way ne  State  Univ er -
sit y  et  AL. C. A. 6th Cir. Certiorari granted, judgment 
vacated, and case remanded for further consideration in light 
of Arizona Governing Committee for Tax Deferred Annuity 
and Deferred Compensation Plans v. Norris, ante, p. 1073. 
Reported below: 691 F. 2d 235.

No. 82-840. Wainwri ght , Secre tary , Depart ment  
of  Corre ctio ns  v . Henr y . C. A. 5th Cir. Certiorari 
granted, judgment vacated, and case remanded for further 
consideration in light of Barclay v. Florida, ante, p. 939. 
Jus tice  Brenn an  and Justice  Marsh all  would deny cer-
tiorari. Reported below: 686 F. 2d 311.

No. 82-6263. Sawy er  v . Lou isia na . Sup. Ct. La. Mo-
tion of petitioner for leave to proceed in forma pauperis and 
certiorari granted. Judgment vacated and case remanded 
for further consideration in light of Zant v. Stephens, 462 
U. S. 862 (1983). Reported below: 422 So. 2d 95.

No. 82-6370. Marrero  v . Wainwrig ht , Secret ary , 
Depa rtmen t  of  Offen der  Rehabi litatio n  of  Florid a . 
C. A. 11th Cir. Motion of petitioner for leave to proceed in 
forma pauperis and certiorari granted. Judgment vacated 
and case remanded for further consideration in light of Solem 
v. Helm, ante, p. 277. Reported below: 690 F. 2d 906.
Miscellaneous Orders

No. A-1035. Regan , Secret ary  of  the  Treasu ry , 
et  al . v. Wald  et  al . Application to stay the mandate of 
the United States Court of Appeals for the First Circuit, 
presented to Jus tice  Brennan , and by him referred to the 
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Court, is granted pending the timely filing and disposition of 
a petition for writ of certiorari. Justice  Brenn an  and 
Jus tice  Stev ens  would deny the application.

No. D-317. In  re  Disba rment  of  Mack . Disbarment 
entered. [For earlier order herein, see 460 U. S. 1008.]

No. D-324. In  re  Disbarm ent  of  Javitz . Disbarment 
entered. [For earlier order herein, see 460 U. S. 1019.]

No. 80-1640. Unite d  State s Nucle ar  Regul ator y  
Commission  et  al . v . Sholly  et  al .; and

No. 80-1656. Metro pol itan  Ediso n  Co . et  al . v . Peo -
ple  Agai nst  Nucle ar  Energy  et  al ., 461 U. S. 912. 
Motion of respondents for reconsideration of the Court’s order 
denying their motion to retax costs denied.

Jus tice  Black mun , dissenting.
In order to facilitate maintenance and cleaning follow-

ing the 1979 accident at a nuclear reactor at Three Mile 
Island, petitioner Nuclear Regulatory Commission approved 
an amendment to the reactor’s operating license authorizing 
the venting of accumulated radioactive gas. Respondents, 
several individuals who reside near Three Mile Island and an 
organization opposed to nuclear power, filed an action in the 
United States Court of Appeals for the District of Columbia 
Circuit challenging the Commission’s determination that it 
could approve the amendment without a hearing.

Before the Court of Appeals acted on the case, the venting 
process was completed. The court eventually held that the 
case was not moot because the situation was capable of repe-
tition yet evading review. On the merits, the court agreed 
with respondents that the Commission lacked authority 
under §189 of the Atomic Energy Act, 42 U. S. C. §2239, 
to dispense with a hearing before amending a license. 209 
U. S. App. D. C. 59, 651 F. 2d 780 (1980) (per curiam). The 
Commission then proposed to Congress legislation that would 
authorize similar license amendments without a hearing.



ORDERS 1225

1224 Bla ck mun , J., dissenting

We granted certiorari, 451 U. S. 1016 (1981), and twice post-
poned oral argument while Congress considered the proposed 
legislation. 454 U. S. 1050 (1981); 458 U. S. 1128 (1982).

In January of this year, Congress enacted legislation 
amending the relevant portion of § 189. Act of Jan. 4, 1983, 
§ 12(a), 96 Stat. 2073. Petitioners then suggested that this 
Court vacate and remand the case to the Court of Appeals 
with directions to dismiss it as moot. On February 22, we 
adopted an alternative disposition proposed by respondents, 
vacating the judgment and remanding for consideration of 
the issue of mootness and for further consideration in light of 
the new law. 459 U. S. 1194.

Costs were assessed against respondents in the amount of 
$2,226 pursuant to this Court’s Rule 50.2, which provides: 
“In a case of reversal or vacating of any judgment or decree 
by this Court, costs shall be allowed to appellant or peti-
tioner, unless otherwise ordered by the Court.” Respond-
ents moved to re tax costs, asserting that under the circum-
stances it would be unfair to burden them with petitioners’ 
costs as well as their own. The Court, over the dissent 
of two Justices, denied the motion on May 2, 1983, 461 U. S. 
912, and respondents now seek reconsideration of that 
decision.

In again denying respondents’ motion to retax costs, the 
Court fails to exercise the sound discretion contemplated by 
Rule 50.2. The rationale of Rule 50.2 is that a petitioner 
who prevails in this Court should be reimbursed for his costs. 
In essence, the Rule presumes that the petitioner prevails 
when the lower court’s judgment is vacated or reversed, but 
enables the Court to alter the operation of that presumption 
when fairness so dictates. The Court has exercised this 
authority in prior cases, e. g., Commissioner v. Standard 
Life & Accident Ins. Co., 434 U. S. 900 (1977); Wood v. 
Strickland, 421 U. S. 997 (1975). In my view, it is even more 
appropriate in this case to depart from the usual operation of 
the Rule and to order that each party bear its own costs.
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In vacating the Court of Appeals’ judgment, this Court 
expressed no view of the merits. The only judicial decision 
addressing the propriety of the Commission’s actions under 
the preamendment version of § 189 is that of the Court of 
Appeals, which resolved the issue in respondents’ favor. 
This Court’s judgment in no way suggests that petitioners 
would have triumphed under the prior statutory scheme; it 
simply reflects petitioners’ success in shifting their energies 
from the judicial to the legislative arena. Petitioners, in 
short, lost in the Court of Appeals, persuaded this Court to 
review that court’s decision at substantial cost to all the 
parties, and, after obtaining an amendment of the relevant 
statutory provision, sought unsuccessfully to have this Court 
order the Court of Appeals to vacate its judgment as moot. 
Yet respondents, who were victorious in the Court of Ap-
peals, and suggested the disposition adopted by the Court in 
this case following the enactment of the new legislation, now 
must pay petitioners’ costs.

Because this result is unnecessary under the Court’s Rules 
and patently unfair under the circumstances of this case, I 
dissent. I would grant respondents’ motion, and allow no 
costs to either party.

No. 81-1687. Sony  Corpo rat ion  of  Americ a  et  al . v . 
Univer sal  City  Studios , Inc ., et  al . C. A. 9th Cir. 
[Certiorari granted, 457 U. S. 1116]; and

No. 81-2101. Pennh urst  State  Schoo l  and  Hospit al  
et  AL. v. Hald erman  ET AL. C. A. 3d Cir. [Certiorari 
granted, 457 U. S. 1131.] Cases restored to calendar for 
reargument.

No. 82-185. Boston  Firefigh ters  Union , Local  718 
v. Bosto n  Cha pte r , NAACP, et  al .;

No. 82-246. Bosto n  Police  Patro lmen ’s  Assn ., Inc . 
v. Cast ro  et  al .; and

No. 82-259. Beech er  et  al . v . Bosto n Chapt er , 
NAACP, et  al ., 461 U. S. 477. Motion of respondents to 
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retax costs denied. Justi ce  Marsha ll  took no part in the 
consideration or decision of this motion.

Justice  Black mun , dissenting.
In 1981, the city of Boston decided to lay off hundreds of 

firefighters and police officers. By statute, Massachusetts 
requires that civil service layoffs occur in the order of reverse 
seniority. Mass. Gen. Laws Ann., ch. 31, §39 (West 1979). 
Many minority members of Boston’s Police and Fire De-
partments had been hired only recently pursuant to consent 
decrees by which Boston agreed to increase the proportion 
of minorities in the Departments in order to remedy its 
past discriminatory hiring practices. As a result, layoffs 
under the statutory last-hired, first-fired policy would have 
reduced significantly the minority representation in the two 
Departments.

Respondents obtained an order from the United States 
District Court for the District of Massachusetts enjoining 
Boston from laying off personnel pursuant to the statutory 
policy to the extent that such layoffs would reduce the per-
centage of minority police officers and firefighters below the 
level obtained before the layoffs began. The United States 
Court of Appeals for the First Circuit affirmed. 679 F. 2d 
965 (1982). After the Court of Appeals’ decision, Massa-
chusetts enacted legislation providing Boston with new reve-
nues, requiring it to reinstate all police officers and fire-
fighters laid off during the city’s fiscal crisis, and securing 
those persons against future layoffs for fiscal reasons. 1982 
Mass. Acts, ch. 190, §25.

This Court granted certiorari to consider this important 
affirmative-action issue. 459 U. S. 967 (1982). After hear-
ing oral argument, however, the Court vacated the judgment 
and remanded for consideration of mootness in light of the 
new Massachusetts legislation. 461 U. S. 477 (1983). Costs 
were assessed against respondents under this Court’s Rule 
50.2, which provides: “In a case of reversal or vacating 
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of any judgment or decree by this Court, costs shall be 
allowed to appellant or petitioner, unless otherwise ordered 
by the Court.” Respondents have moved to retax costs.

Here, as in United States Nuclear Regulatory Comm’n v. 
Sholly, ante, p. 1224 (Blackmu n , J., dissenting from denial 
of motion), I believe the Court errs in denying respondents’ 
motion. The Court’s disposition of this case, which petition-
ers actively opposed, accorded petitioners none of the relief 
they sought, and in no way questioned the propriety, at the 
time it was rendered, of the Court of Appeals’ judgment. 
Under these circumstances, I simply do not understand why 
respondents must pay petitioners’ costs. As in Sholly, I 
would grant respondents’ motion, and allow no costs to either 
party.
Certiorari Granted

No. 81-2149. Solem , Warde n , South  Dakot a  State  
Peni tenti ary  v . Stumes . C. A. 8th Cir. Motion of re-
spondent for leave to proceed in forma pauperis granted. 
Certiorari granted limited to Question 3 presented by the 
petition. Reported below: 671 F. 2d 1150.
Certiorari Denied. (See also Nos. 82-177 and 82-209, 

supra.)
No. 81-432. Civi l  Service  Commis sio n  of  the  City  of  

New  York  et  al . v . Guard ians  Assn , et  al . C. A. 2d 
Cir. Certiorari denied. Reported below: 633 F. 2d 232.

No. 81-1332. Rober ts  v . Calif orni a . Ct. App. Cal., 
4th App. Dist. Certiorari denied. Reported below: 123 
Cal. App. 3d 684, 177 Cal. Rptr. 11.

No. 81-1747. United  State s  v . Dun can  et  al . C. A. 
Fed. Cir. Certiorari denied. Reported below: 229 Ct. Cl. 
120, 667 F. 2d 36.

No. 81-2334. Whit e Mou nta in  Apache  Tribe  v . 
Smith , Attor ney  Gene ral , et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: 219 U. S. App. D. C. 
116, 675 F. 2d 1341.
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No. 81-6021. Walls  v . United  State s . Ct. App. D. C. 
Certiorari denied.

No. 81-6787. Blakn ey  v . Mont ana . Sup. Ct. Mont. 
Certiorari denied. Reported below: 197 Mont. 131, 641 
P. 2d 1045.

No. 81-6807. Skin ner  v . United  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 667 F. 2d 1306.

No. 82-201. Readi ng  Hosp ital  & Medica l  Cen ter  v . 
Cho wdhu ry . C. A. 3d Cir. Certiorari denied. Reported 
below: 677 F. 2d 317.

No. 82-698. Howar d  et  al . v . Taylor  et  al . C. A. 
10th Cir. Certiorari denied. Reported below: 686 F. 2d 
1346.

No. 82-896. Acqu in  v . Conn ecticu t . Sup. Ct. Conn. 
Certiorari denied. Reported below: 187 Conn. 647, 448 
A. 2d 163.

No. 82-5916. Harden  v . Misso uri . Ct. App. Mo., East-
ern Dist. Certiorari denied. Reported below: 639 S. W. 
2d 90.

No. 81-2240. Ala bama  et  al . v . Myl ar , aka  Mile s . 
C. A. 11th Cir. Motion of respondent for leave to proceed 
in forma pauperis granted. Certiorari denied. Reported 
below: 671 F. 2d 1299.

No. 81-5044. Monro e  v . Louisi ana . Sup. Ct. La.;
No. 81-5698. Son ni er  v . Louisia na . Sup. Ct. La.;
No. 81-5971. White  v . Flori da . Sup. Ct. Fla.;
No. 81-6454. Matth eso n  v . Louisia na . Sup. Ct. La.;
No. 82-5935. Jackson  v . Wainwri ght , Secret ary , 

Depart ment  of  Corre ction s  of  Florid a . Sup. Ct. Fla.;
No. 82-6110. Rau lerso n  v . Florid a . Sup. Ct. Fla.;
No. 82-6425. Woo mer  v . Sout h  Caroli na . Sup. Ct. 

S. C.; and
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No. 82-6663. Middlet on  v . Flori da . Sup. Ct. Fla. 
Certiorari denied. Reported below: No. 81-5044, 397 So. 2d 
1258; No. 81-5698, 402 So. 2d 650; No. 81-5971, 403 So. 2d 
331; No. 81-6454, 407 So. 2d 1150; No. 82-5935, 421 So. 2d 
1385; No. 82-6110, 420 So. 2d 567; No. 82-6425, 278 S. C. 
468, 299 S. E. 2d 317; No. 82-6663, 426 So. 2d 548.

Justice  Brenn an  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentences in these cases.

No. 82-1. Minn esota  v . Brown . Sup. Ct. Minn. Mo-
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 317 N. W. 
2d 714.

No. 82-1312. Utah  Powe r  & Light  Co . et  al . v . Fed -
eral  Energy  Regu lato ry  Commis sion  et  al .;

No. 82-1345. Ala bama  Power  Co . et  al . v . Feder al  
Energ y  Regu lato ry  Commis sion  et  al .; and

No. 82-1346. Pacific  Gas  & Electric  Co . et  al . v . 
Federa l  Energy  Regulat ory  Commissi on  et  al . 
C. A. 11th Cir. Motion of Sacramento Municipal Utility Dis-
trict et al. for leave to file a brief as amici curiae granted. 
Motion of Utah Public Service Commission in No. 82-1312 
for leave to file a brief as amicus curiae granted. Motions of 
American Farm Bureau Federation et al. and Public Utilities 
Commission of California in No. 82-1346 for leave to file 
briefs as amici curiae granted. Certiorari denied. Just ice  
Whit e and Justice  Blackmun  would grant certiorari. 
Jus tice  Powell  took no part in the consideration or deci-
sion of these motions and these petitions. Reported below: 
685 F. 2d 1311.

No. 82-6645. Merre ll  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 701 F. 2d 53.
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Jus tice  Whit e , with whom Justice  Brennan  and 
Justice  Marsh all  join, dissenting.

Between May 11, 1979, and April 19, 1980, the Federal 
Bureau of Investigation maintained surveillance of certain 
premises in Detroit that were suspected of being the site of 
an illegal gambling operation. The surveillance, which en-
tailed videotaping and recording activities and conversations, 
revealed an illegal dice game. As a result, 13 people were 
charged with violation of 18 U. S. C. § 1955 * and conspiracy 
under 18 U. S. C. § 371. Eight codefendants, the lessor of 
the premises, the game operator, three dealers, and three 
watchmen, pleaded guilty after three days of trial. The 
remaining five codefendants waived a jury for the rest of the 
trial. Four of them were acquitted of all charges because 
they were “mere bettors.” The evidence presented by the 
Government concerning petitioner established that he regu-
larly served coffee to bettors during the gambling sessions; 
after the sessions he stacked tables and chairs, swept the 
floor, cleaned ashtrays, and repositioned the tables and 
chairs. Petitioner was convicted of the substantive offense 
of conducting an illegal gambling business, but acquitted of 
conspiracy.

On appeal, petitioner claimed that his activities did not 
justify his conviction. The Court of Appeals held that the 

*Title 18 U. S. C. § 1955 provides, in pertinent part: 
“Prohibition of illegal gambling businesses

“(a) Whoever conducts, finances, manages, supervises, directs, or owns 
all or part of an illegal gambling business shall be fined not more than 
$20,000 or imprisoned not more than five years, or both.

“(b) As used in this section—
“(1) ‘illegal gambling business’ means a gambling business which—
“(i) is a violation of the law of a State or political subdivision in which it 

is conducted;
“(ii) involves five or more persons who conduct, finance, manage, super-

vise, direct, or own all or part of such business; and
“(iii) has been or remains in substantially continuous operation for a 

period in excess of thirty days or has a gross revenue of $2,000 in any single 
day.”
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proper standard to employ in resolving petitioner’s claim is 
whether he performed “any act, duty or function which is 
necessary or helpful in operating the enterprise.” 701 F. 2d 
53, 55 (1983). That holding conflicts with the decision in 
United States v. Boss, 671 F. 2d 396, 400 (CAIO 1982), where 
it was held that the proper standard is whether the person 
performs “a function . . . necessary to the illegal gambling 
business.” That court interpreted the term “conduct” to 
require “some actual involvement in the gambling operation,” 
ibid., and found that neither a waitress, a bartender, nor a 
band member could be considered “conductors” under § 1955, 
id., at 402.

There is a significant difference between activities that are 
“necessary” to the operation of an illegal gambling establish-
ment and those that are only “helpful.” The Boss case 
involved the question whether waitresses who served drinks 
to the bettors in the illegal gambling establishment as well as 
to customers in the adjacent dance hall were “conductors” 
within the meaning of § 1955. The Tenth Circuit found they 
were not because their functions were not necessary, but 
merely helpful. I do not find that case distinguishable from 
the present one. The difference between conviction and 
acquittal should not rest on whether an illegal gambling 
establishment existed in isolation or was concealed within 
another, legal, establishment. If a waitress who functions 
solely as a waitress in an illegal gambling establishment could 
not be convicted under § 1955, as the Tenth Circuit has held, 
then a waiter/janitor who functions solely as a waiter/janitor 
should not be convicted either.

Because a case involving a conflict among the courts of 
appeals concerning the standard to be applied in determining 
criminal liability involves either the unjust conviction of an 
innocent person or the frustration of congressional intent to 
criminalize specific conduct, it necessarily presents an impor-
tant question. Certiorari should be granted, and the case 
should be set for argument. I dissent.
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July  8, 1983
Dismissal Under Rule 53

No. 82-1859. Chica go , Milwau kee , St . Paul  & Pa -
cific  Rail road  Co . et  al . v . Ogilvie , as  Trust ee  of  the  
Prop erty  of  Chica go , Milwau kee , St . Paul  & Pacif ic  
Railroa d  Co ., et  al . C. A. 7th Cir. Certiorari dismissed 
under this Court’s Rule 53. Reported below: 701 F. 2d 604.

Aug ust  3, 1983
Dismissals Under Rule 53

No. 82-1147. Intern ationa l  Broth erho od  of  Elec -
tri cal  Work ers  (AFL-CIO) et  al . v . Natio nal  Con -
structo rs  Assn , et  al . C. A. 4th Cir. Certiorari dis-
missed under this Court’s Rule 53. Reported below: 678 
F. 2d 492.

No. 82-5934. Garcia  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari dismissed under this Court’s Rule 53.

Aug ust  5, 1983
Miscellaneous Order

No. A-66 (81-5698). Son ni er  v . Louisiana , ante, p. 1229. 
Application for suspension of the order of the Court denying 
the petition for writ of certiorari pending the disposition of 
the petition for rehearing, presented to Just ice  Whit e , and 
by him referred to the Court, denied. Justi ce  Brenn an  
and Justice  Marsha ll  would grant the application. The  
Chie f  Justi ce  and Just ice  O’Connor  took no part in the 
consideration or decision of this application.

August  8, 1983
Dismissal Under Rule 53

No. 83-10. Pres sro om  Unions -Print ers  League  In -
come  Security  Fund  v . Continen tal  Assu rance  Co . et  
al . C. A. 2d Cir. Certiorari dismissed as to respondents 
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Reserve Life Insurance Co. and American Progressive Life 
& Health Insurance Company of New York under this 
Court’s Rule 53. Reported below: 700 F. 2d 889.

Aug ust  16, 1983
Dismissal Under Rule 53

No. 82-1146. Natio nal  Elect rica l  Con tra cto rs  
Assn ., Inc ., et  al . v . Natio nal  Cons tructo rs  Assn , 
et  AL. C. A. 4th Cir. Certiorari dismissed under this 
Court’s Rule 53. Reported below: 678 F. 2d 492.

Augu st  17, 1983
Dismissal Under Rule 53

No. 82-1143. Mille r  Electri c  Co . et  al . v . Natio nal  
Cons tructo rs  Assn , et  al . C. A. 4th Cir. Certiorari 
dismissed under this Court’s Rule 53. Reported below: 
678 F. 2d 492.

Augu st  23, 1983
Miscellaneous Orders

No. A-16. Hanlon  v . Unite d  State s . Application for 
stay, addressed to Just ice  Rehnqu ist  and referred to the 
Court, denied.

No. 82-485. Keeto n  v . Hustl er  Maga zin e , Inc ., et  
al . C. A. 1st Cir. [Certiorari granted, 459 U. S. 1169.] 
Motions of Motor Vehicle Manufacturers Association of Amer-
ica, Inc., CBS Inc. et al., and Association of American Pub-
lishers, Inc., for leave to file briefs as amici curiae granted.

No. 82-500. Southl and  Corp , et  al . v . Keat ing  et  
al . Sup. Ct. Cal. [Probable jurisdiction postponed, 459 
U. S. 1101.] Motion of Securities Division of the State of 
Washington et al. for leave to file a brief as amici curiae 
granted.
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No. 82-792. Grove  City  Colleg e  et  al . v . Bell , Sec -
reta ry  of  Educat ion , et  al . C. A. 3d Cir. [Certiorari 
granted, 459 U. S. 1199.] Motion of American Association of 
University Women et al. for leave to file out-of-time motion 
for leave to participate in oral argument as amici curiae 
denied.

No. 82-898. Minne sota  State  Boar d  for  Commun ity  
Colle ges  v . Knight  et  al .; and

No. 82-977. Minne sota  Communi ty  College  Fac -
ulty  Assn , et  al . v . Knigh t  et  al . D. C. Minn. [Proba-
ble jurisdiction noted, 460 U. S. 1050.] Motion of American 
Association of University Professors for leave to file a brief 
as amicus curiae granted.

No. 82-1246. Bose  Corp . v . Consume rs  Unio n of  
United  States , Inc . C. A. 1st Cir. [Certiorari granted, 
461 U. S. 904.] Motions of American Civil Liberties Union 
et al. and The New York Times Co. et al. for leave to file 
briefs as amici curiae granted.

No. 82-1256. Lynch , Mayo r  of  Pawt ucke t , et  al . v . 
Don nelly  et  al . C. A. 1st Cir. [Certiorari granted, 460 
U. S. 1080.] Motion of the Solicitor General for leave to 
participate in oral argument as amicus curiae and for divided 
argument granted.

No. 82-1401. Cald er  et  al . v . Jon es  et  al . Ct. App. 
Cal., 2d App. Dist. [Probable jurisdiction postponed, 460 
U. S. 1080.] Motion of Authors League of America, Inc., for 
leave to file a brief as amicus curiae granted.

No. 82-1432. Pulliam , Magist rate  for  the  County  
of  Culpep er , Virgin ia  v . Allen  et  al . C. A. 4th Cir. 
[Certiorari granted, 461 U. S. 904.] Motion of Judge Abra-
ham J. Gafni for leave to participate in oral argument as 
amicus curiae denied.
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Rehearing Denied
No. 81-2162. Pion eer  Finish ing  Corp . v . Natio nal  

Labor  Relation s  Board  et  al ., 460 U. S. 1080;
No. 82-834. Walck  v . Ameri can  Stock  Excha nge , 

Inc ., et  al ., 461 U. S. 942;
No. 82-1395. Drury  v . Unite d  Stat es , 461 U. S. 943;
No. 82-1408. Magg io , Warden  v . Fulfo rd , 462 U. S. 

Ill;
No. 82-1496. Cardwe ll  et  al . v . Taylo r , 461 U. S. 

571;
No. 82-1562. Timmons  v . Zoni ng  Board  of  Adju st -

ment  et  al ., 461 U. S. 929;
No. 82-1612. Ahmed  v . Env iron mental  Prote ctio n  

Agen cy , 461 U. S. 930;
No. 82-1686. Kalari s , Admin ist rat ive  Appea ls  

Judge , et  al . v . Dono van , Secret ary  of  Labor , et  al ., 
462 U. S. 1119;

No. 82-1834. Scalis e  et  al . v . Attor ney  Gene ral  of  
the  Unite d  State s  et  al ., 462 U. S. 1121;

No. 82-5527. Rios v. Heckle r , Secreta ry  of  Health  
and  Human  Services , 461 U. S. 958;

No. 82-5840. Mille r  v . Illino is , 461 U. S. 961;
No. 82-6281. Zarril li  v . Randall  et  al ., 460 U. S. 

1090;
No. 82-6466. Ruiz v. Illi no is , 462 U. S. 1112;
No. 82-6514. Zettle moye r  v . Penns ylva nia , 461 

U. S. 970;
No. 82-6521. Rothwell  v . Baile y  et  al ., 461 U. S. 

946;
No. 82-6534. Duval lon  v . Florida , 462 U. S. 1109;
No. 82-6556. Gretzler  v . Arizo na , 461 U. S. 971;
No. 82-6565. Mast ers  v . Ohio , 461 U. S. 960;
No. 82-6567. Johnso n  v. Unite d  Stat es , 462 U. S. 1121;
No. 82-6590. Ritte r  v . Ritte r , 462 U. S. 1121; and
No. 82-6689. Spell man  v . Ridle y , Admin istrat or , 

Lorto n You th  Cente r , 462 U. S. 1110. Petitions for 
rehearing denied.
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No. 81-430. Illi noi s  v . Gate s  et  ux ., 462 U. S. 213. 
Petition for rehearing and correction of judgment denied.

No. 81-2095. Clancy  et  al . v . Jarte ch , Inc ., et  al ., 
459 U. S. 879 and 1059; and

No. 82-345. Coop er , City  Attorn ey  of  Sant a  Ana , 
Calif orni a  v . Mitch ell  Brothe rs ’ Sant a  Ana  Theat er  
et  AL., 459 U. S. 944 and 1093. Motions for leave to file 
second petitions for rehearing and all other relief denied.

No. 82-714. Seat h  v . Regu lat ion s  and  Permits  Ad -
minis trati on  et  AL., 459 U. S. 1146. Motion for leave to 
file petition for rehearing denied.

No. 82-6662. In  re  Kage ler  et  al ., 462 U. S. 1117. 
Petition for rehearing and all other relief denied.

September  1, 1983

Certiorari Denied
No. 83-5290 (A-134). Gray  v . Luca s , Warden , et  al . 

C. A. 5th Cir. Certiorari denied. Application for stay 
of execution, scheduled for 12:01 a.m. on September 2, 1983, 
addressed to Justice  Brenn an  and referred to the Court, 
denied. Justi ce  Stev ens  would grant the application for 
stay. Reported below: 710 F. 2d 1048.

The  Chief  Just ice , concurring.
On August 23, 1983, the applicant, Jimmy Lee Gray, filed a 

third petition for certiorari and an application for a stay of 
execution addressed to Justice  Whit e . Justice  Whit e  
denied petitioner’s application for a stay on August 25, 1983, 
and the following day, the Mississippi Supreme Court set 
petitioner’s execution for September 2, 1983. Now before 
the Court is petitioner’s petition for certiorari and his 
reapplication for a stay of execution addressed to Just ice  
Brennan , and referred to the Court.

The facts and procedural history have not been referred to 
in the dissent. Since they are critical, they are set forth as 
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follows: (1) In October 1976, petitioner was indicted for capi-
tal murder. At trial, the State proved that on June 25, 1976, 
petitioner abducted a 3-year-old girl, carried her to a remote 
area, and after sexually molesting her, suffocated her in a 
muddy ditch and threw her body into a stream. Petitioner 
was convicted and sentenced to death. (2) On appeal, the 
Mississippi Supreme Court reversed the conviction and re-
manded the case for a new trial. Gray v. State, 351 So. 2d 
1342 (1977). (3) On retrial in 1978, Gray was again convicted 
of capital murder and sentenced to death. (4) The Missis-
sippi Supreme Court affirmed both the conviction and the 
death sentence. Gray v. State, 375 So. 2d 994 (1979). (5) We 
denied petitioner’s petitions for certiorari and rehearing. 
Gray v. Mississippi, 446 U. S. 988, rehearing denied, 448 
U. S. 912 (1980).

(6) Petitioner filed his first applications for a writ of error 
coram nobis and stay of execution before the Mississippi 
Supreme Court in July 1980. (7) After the state court’s sum-
mary denial of the writ, petitioner filed a petition for a writ of 
habeas corpus in the Federal District Court for the Southern 
District of Mississippi. The court conducted an evidentiary 
hearing with respect to several of Gray’s 22 claims of con-
stitutional violation and denied relief. (8) The Court of 
Appeals for the Fifth Circuit affirmed and denied petitioner’s 
motion for rehearing. Gray v. Lucas, 677 F. 2d 1086, re-
hearing denied, 685 F. 2d 139 (1982). (9) A petition for cer-
tiorari and rehearing were once again denied by this Court. 
461 U. S. 910 (1983); 462 U. S. 1124 (1983). On May 11, 
1983, the Mississippi Supreme Court set the execution date 
for July 6, 1983.

(10) On June 22, 1983 petitioner submitted to the Missis-
sippi Supreme Court a second motion for stay of execution 
along with a new application for a writ of error coram nobis. 
The petition raised, among others, those claims now before 
this Court. The Mississippi Supreme Court denied all re-



ORDERS 1239

1237 Bur ge r , C. J., concurring

quested relief on June 29, 1983. (11) Petitioner thereupon 
filed his second petition for a writ of habeas corpus in the 
Federal District Court, reasserting those claims he had sub-
mitted to the Mississippi Supreme Court. (12) On July 2, 
1983, the Court of Appeals granted petitioner’s application 
for a stay of execution. (13) The District Court dismissed 
the petition for habeas corpus on July 8, 1983. (14) The 
Court of Appeals affirmed, Gray v. Lucas, 710 F. 2d 1048 
(1983), and denied petitioner’s petition for rehearing. The 
stay was dissolved on August 26, 1983.

This case has been in state and federal courts for seven 
years. It has been tried twice in the state court and re-
viewed by the Mississippi Supreme Court four times. Sev-
enteen different federal judges have reviewed petitioner’s 
case, and this Court has previously acted on this case four 
times prior to Justi ce  Whit e ’s  denial of petitioner’s applica-
tion for a stay last week. Over the past seven years, judicial 
action reviewing this case has been taken 82 times by 26 
different state and federal judges.

Petitioner’s latest claims have been reviewed by several 
courts in both the state and federal systems. Petitioner’s 
principal claim, which Justi ce  Marshall  addresses in his 
dissent, is that the lethal gas method of execution constitutes 
cruel and unusual punishment in violation of the Eighth and 
Fourteenth Amendments. In my view, no evidentiary hear-
ing on the effects of lethal gas is required. A number of affi-
davits describing such effects were filed with and considered 
by the Court of Appeals, and the contents of several of these 
have been set forth in the dissent today of Justic e  Mar -
shall . For purposes of my vote in this case, I accept the 
truth of the affidavits submitted by the petitioner, but never-
theless conclude—as did the Court of Appeals—that they do 
not as a matter of law establish an Eighth Amendment viola-
tion. I agree with the Court of Appeals that the showing 
made by petitioner does not justify a court holding that, “as a 
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matter of law or fact, the pain and terror resulting from 
death by cyanide is so different in degree or nature from that 
resulting from other traditional modes of execution as to 
implicate the eighth amendment right.” Gray v. Lucas, 710 
F. 2d, at 1061.

This case illustrates a recent pattern of calculated efforts 
to frustrate valid judgments after painstaking judicial review 
over a number of years; at some point there must be finality. 
I join the Court’s action denying the petition for certiorari 
and denying a stay of execution.

Justi ce  Marshal l , with whom Jus tice  Bren nan  joins, 
dissenting.

In this application for a stay, petitioner asks simply that 
we postpone his execution long enough to allow us to consider 
and dispose of his pending petition for certiorari in which he 
challenges the decision of the United States Court of Appeals 
for the Fifth Circuit affirming the denial of his request for a 
writ of habeas corpus. Gray v. Lucas, 710 F. 2d 1048 (1983). 
I would grant the application.1

Petitioner argues that the method by which the State of 
Mississippi plans to execute him—exposure to cyanide gas— 
constitutes cruel and unusual punishment. In support of 
that claim, he submitted to the United States District Court 
for the Southern District of Mississippi numerous affidavits 
that described in graphic and horrifying detail the manner in 
which death is induced through this procedure.1 2 Gray v.

1 Even if his petition for certiorari did not present the substantial con-
stitutional claim discussed below, I would nevertheless grant petitioner’s 
application for a stay, grant certiorari, and vacate petitioner’s death 
sentence in accordance with my view that the death penalty is unconstitu-
tional in all circumstances. Gregg v. Georgia, 428 U. S. 153, 231 (1976) 
(Mar sha ll , J., dissenting).

2 The District Court never assessed the relevance of these affidavits 
because it disposed of the claim on procedural grounds. The court deter-
mined that petitioner had neglected to present this Eighth Amendment 
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Lucas, No. S83-0546(C) (July 8, 1983). For example, Dr. 
Richard Traystman, Director of the Anesthesiology and Crit-
ical Care Medicine Research Laboratories at Johns Hopkins 
Medical School, described the process as follows:

“ ‘Very simply, cyanide gas blocks the utilization of the 
oxygen in the body’s cells. * * * Gradually, depending on 
the rate and volume of inspiration, and on the concentra-
tion of the cyanide that is inhaled, the person exposed to 
cyanide gas will become anoxic. This is a condition de-
fined by no oxygen. Death will follow through asphyxi-
ation, when the heart and brain cease to receive oxygen.

“‘The hypoxic state can continue for several minutes 
after the cyanide gas is released in the execution cham-
ber. The person exposed to this gas remains conscious 
for a period of time, in some cases for several minutes, 
again depending on the rate and volume of the gas that is 
inhaled. During this time, the person is unquestionably 
experiencing pain and extreme anxiety. The pain be-
gins immediately, and is felt in the arms, shoulders, 
back, and chest. The sensation is similar to the pain felt 
by a person during a heart attack, where essentially, the 
heart is being deprived of oxygen. The severity of the 
pain varies directly with the diminishing oxygen reach-
ing the tissues.

“‘The agitation and anxiety a person experiences in 
the hypoxic state will stimulate the autonomic nervous 
system. . . . [The person] . . . may begin to drool, uri-
nate, defecate, or vomit. There will be a muscular con- 

claim in state-court proceedings and therefore had forfeited his right to 
raise the issue in federal court. Wainwright v. Sykes, 433 U. S. 72 (1977). 
The District Court also reasoned that, since petitioner’s original counsel 
did not include this claim in a previous federal habeas corpus petition, peti-
tioner had waived the claim, and it would be an abuse of the writ for him 
to try to raise it in his current habeas petition. See Sanders V; United 
States, 373 U. S. 1, 17-19 (1963); 28 U. S. C. § 2254 Rule 9(b).



1242 OCTOBER TERM, 1982

Mar sha ll , J., dissenting 463 U. S.

tractio[n]. These responses can occur both while the 
person is conscious, or when he becomes unconscious.

“ ‘When the anoxia sets in, the brain remains alive for 
from two to five minutes. The heart will continue to 
beat for a period of time after that, perhaps five to seven 
minutes, or longer, though at a very low cardiac output. 
Death can occur ten to twelve minutes after the gas is 
released in the chamber.’” Gray v. Lucas, 710 F. 2d, at 
1060.

Dr. Traystman further testifed that the lethal-gas method 
is sufficiently painful that it is disfavored in the scientific 
community as a way of putting animals to sleep. “‘We 
would not use asphyxiation, by cyanide gas or by any other 
substance, in our laboratory to kill animals that have been 
used in experiments—nor would most medical research lab-
oratories in this country use it.’” Ibid.

Other affiants described in less clinical language the effects 
of the procedure when used to execute people:

“‘When the cyanide gas reached [the prisoner], he 
gasped, and convulsed strenuously. He stiffened. His 
head lurched back. His eyes widened, and he strained 
as much as the straps that held him to the chair would 
allow. He unquestionably appeared to be in pain.

“ ‘Periodically now, perhaps at thirty second intervals, 
he would convulse, alternately straining and relaxing in 
the chair. I noticed he had urinated. The convulsions 
continued for approximately ten more minutes, and you 
could see his chest expand, and then contract, trying to 
take in fresh air. These movements became weaker as 
the minutes ticked away. You could not tell when [he] 
finally lost consciousness.

“ ‘According to prison officials, [he] died . . . approxi-
mately 12 minutes after the cyanide pellets had dropped 
in the chamber. Death was pronounced after the shade 
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on our observation window had been drawn, though 
there was still some slight movement in the body.

“ ‘The pellets of cyanide were released by mechanical 
controls, and dropped into an acid jar beneath the 
chair. The gas rose, and seemed to hit him immedi-
ately. Within the first minute [he] slumped down. I 
thought to myself how quickly cyanide really worked.

“‘Within 30 seconds he lifted his head upwards again. 
He raised his entire body, arching, tugging at his straps. 
Saliva was oozing from his mouth. His eyes open, he 
turned his head to the right. He gazed through my win-
dow. His fingers were tightly gripping his thumbs. 
His chest was visibly heaving in sickening agony. Then 
he tilted his head higher, and rolled his eyes upward. 
Then he slumped forward. Still his heart was beating. 
It continued for another several minutes.

“‘He was pronounced dead, twelve minutes after 
the pellets were released, by the doctor who could 
hear his heart through the stethoscope, die.’” Id., 
at 1058-1059.

The Court of Appeals accepted3 petitioner’s “proffered 
facts as proven.” Id., at 1061. Specifically, the court 
adopted petitioner’s description of the method of execution 

3 The Court of Appeals did not share the District Court’s view that fed-
eral court review of this claim was procedurally barred. See n. 2, supra. 
The Circuit rejected the District Court’s finding of forfeiture and ruled 
that, in reaching petitioner’s claim on the merits, “the Mississippi Supreme 
Court itself removed any procedural bar which might otherwise impede a 
federal court’s hearing on the merits.” 710 F. 2d, at 1052, n. 2. The Cir-
cuit did not explicitly consider the District Court’s “abuse of writ” ground 
for dismissal, but by electing to reach the merits of the claim, the court 
implicitly held that petitioner had offered adequate explanation of why the 
issue had not been raised in his first habeas corpus petition. In his brief to 
the Court of Appeals, petitioner explained that his original counsel had 
been unaware of the excruciating side effects of execution by lethal gas and 
that the current trend against the use of lethal gas was not yet evident
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as that of “death by cyanide gas, causing asphyxiation at the 
cost of protracted pain over a period that may exceed seven 
minutes.” Ibid. The court refused, nevertheless, to re-
verse the District Court’s decision denying petitioner an evi-
dentiary hearing, reasoning that, “under present jurispru-
dential standards,” petitioner’s allegations were insufficient 
“to implicate the eighth amendment right.” Ibid.

In my view, if the lethal-gas method operates in the man-
ner described by petitioner, the Court of Appeals clearly 
erred in ruling that the method is not “cruel” under “present 
jurisprudential standards.” The Eighth Amendment pro-
scribes “punishments which are incompatible with ‘the evolv-
ing standards of decency that mark the progress of a matur-
ing society.’” Estelle n . Gamble, 429 U. S. 97, 102 (1976) 
(quoting Trop v. Dulles, 356 U. S. 86, 101 (1958)). Identifi-
cation of those standards is sometimes difficult, but two prin-
ciples have long been beyond dispute. First, “[p]unishments 
are cruel when they involve torture or a lingering death.” 
In re Kemmler, 136 U. S. 436, 447 (1890). Second, punish-
ments are cruel when they “involve the unnecessary and 
wanton infliction of pain.” Gregg v. Georgia, 428 U. S. 153, 
173 (1976). A corollary of the second principle is that “no 
court would approve any method of implementation of the

when petitioner filed his first federal habeas corpus petition. See infra, at 
1246, and nn. 6 and 7. Alternatively, the Court of Appeals may quite cor-
rectly have concluded that, given the equitable nature of habeas relief, the 
District Court should not have denied petitioner an opportunity to chal-
lenge the means by which he will die simply because his attorney neglected 
to append the claim to an earlier petition. See Fay v. Noia, 372 U. S. 391, 
438-440 (1963); Sanders v. United States, 373 U. S., at 17-18.

Relying on this Court’s recent opinion in Barefoot v. Estelle, ante, 
p. 880, respondents suggest that second and successive habeas corpus pe-
titions in death penalty cases should receive heightened scrutiny. I dis-
agree. The majority in Barefoot explicitly endorsed the Sanders standard 
for reviewing second and successive petitions in death penalty cases. 
Ante, at 895. Since petitioner established that his failure to bring this 
claim in his previous petition was not an abuse of the writ under Sanders, 
the courts below were obliged to consider the claim on the merits. 
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death sentence found to involve unnecessary cruelty in light 
of presently available alternatives.” Furman v. Georgia, 
408 U. S. 238, 430 (1972) (Powe ll , J., joined by Burger , 
C. J., and Blackmun  and Rehnqui st , JJ., dissenting); see 
also id., at 279 (Brennan , J., concurring).

The Court of Appeals failed to apply either of the fore-
going principles to the case before it. Instead, the court at-
tempted to assess the “pain and terror” associated with “tra-
ditional modes of execution” (such as hanging) and concluded 
that the difference between the trauma associated with the 
use of lethal gas and the trauma associated with those tradi-
tional methods was not so great as to render the former 
constitutionally infirm. Gray v. Lucas, 710 F. 2d., at 1061. 
Had the court made an effort to apply the proper legal stand-
ards, it seems highly likely that it would have found the 
lethal-gas method to be unconstitutional. A death that, as 
the court recognized, involves extreme pain over a span of 10 
to 12 minutes surely must be characterized as “lingering,” 
see In re Kemmler, supra. And petitioner directed the 
court’s attention to at least one readily available alternative 
method of administering the death penalty that, though 
equally barbaric in its effects, involves far less physical pain 
than the use of cyanide gas;4 it seems indisputable, therefore, 
that the lethal-gas method is “unnecessarily cruel.”

That execution through the administration of lethal gas 
violates the Eighth Amendment is confirmed by examination 
of the treatment accorded the method in recent years by the 
state legislatures. This Court has often indicated that as-
sessment of the constitutional status of a given punishment 
“‘should be informed by objective factors to the maximum

4 That method is the lethal-injection procedure, which involves intrave-
nous injection of a fast-acting barbituate combined with a paralytic agent. 
See Royal Commission on Capital Punishment, 1949-1953 Report, Cmd. 
No. 8932, p. 257 (1980); Gardner, Executions and Indignities—An Eighth 
Amendment Assessment of Methods of Inflicting Capital Punishment, 39 
Ohio St. L. J. 96, 128-129 (1978).
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possible extent?” Enmund v. Florida, 458 U. S. 782, 788 
(1982) (quoting Coker v. Georgia, 433 U. S. 584, 592 (1977) 
(plurality opinion)). Among the most important of those fac-
tors is the direction in which contemporary “legislative judg-
ments” are moving. Enmund v. Florida, supra. Between 
1921 and 1973, several States by statute adopted the lethal- 
gas method. In most instances, the abandonment of the 
scaffold or electric chair in favor of the gas chamber was 
prompted by humanitarian motives; asphyxiation was re-
garded as a less painful and more dignified way of adminis-
tering the death penalty than hanging or electrocution.5 
However, as awareness of the trauma associated with the 
lethal-gas method grew and as the lethal-injection method 
became better known, the trend was reversed. In the past 
decade, no State has adopted the lethal-gas method. By 
contrast, three States that formerly employed the gas cham-
ber exclusively have altered their laws to require or permit 
use of the injection procedure.6 At least two other States 
that never had used the gas chamber considered adopting the 
method but rejected it in favor of the injection system.7 At 
present, only 7 of the 39 jurisdictions that retain the death 
penalty require use of the gas chamber.8 This evolving con-

6 See L. Berkson, The Concept of Cruel and Unusual Punishment 29-31 
(1975).

6See 1983 Nev. Stats., ch. 601, § 1 (amending Nev. Rev. Stat. § 176.355 
(1979)); N. M. Stat. Ann. § 31-14-11 (Supp. 1983); 1983 N. C. Sess. Laws, 
ch. 678 (amending N. C. Gen. Stat. § 15-187 (1978)).

7 See 1977 Okla. Sess. Law, ch. 41, § 1; 1977 Tex. Gen. Laws, ch. 138, § 1.
8 The seven States are Arizona (Ariz. Rev. Stat. Ann. § 13-704 (Supp. 

1982-1983)); California (Cal. Penal Code Ann. § 3604 (West 1982)); Colo-
rado (Colo. Rev. Stat. § 16-11-401 (1978)); Maryland (Md. Ann. Code, Art. 
27, § 71 (1982)); Mississippi (Miss. Code Ann. § 99-19-51 (1972)); Missouri 
(Mo. Rev. Stat. §546.720 (1978)); and Wyoming (Wyo. Stat. §7-13-904 
(1977)).

A similar situation was presented in Enmund v. Florida, 458 U. S. 782 
(1982). In that case, the Court relied significantly upon the fact that “only 
a small minority of jurisdictions—eight—allow the death penalty to be im-
posed solely because the defendant somehow participated in a robbery in 
the course of which a murder was committed” in holding unconstitutional 
the use of capital punishment under such circumstances. Id., at 792.
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sensus against compulsory use of the lethal-gas method but-
tresses the conclusion that the procedure must now be con-
sidered “cruel.”

Under these circumstances, the majority’s decision to deny 
the stay, thereby authorizing the execution of petitioner be-
fore we can even consider his petition for certiorari, seems to 
me unconscionable. Petitioner has presented a substantial 
challenge to the constitutionality of Mississippi’s method of 
execution. The Court of Appeals has denied petitioner a 
hearing to develop his claim. Townsend v. Sain, 372 U. S. 
293 (1963). Yet a majority of this Court declines to delay pe-
titioner’s execution a few more weeks until we can consider 
through our traditional means of deliberation whether this 
case raises issues of sufficient import to grant a writ of 
certiorari.

I dissent from the denial of the stay.

Septe mber  6, 1983
Dismissal Under Rule 53

No. 82-2164. Austin  v . Unar co  Indu strie s , Inc ., 
et  al . C. A. 1st Cir. Certiorari dismissed under this 
Court’s Rule 53. Reported below: 705 F. 2d 1.

Septe mber  8, 1983

Miscellaneous Orders
No. A-57. Burli ngt on  Northern  Railroa d  Co . v . 

Unite d  States  et  al . C. A. D. C. Cir. Application for 
stay, presented to Jus tice  Whit e , and by him referred to 
the Court, denied.

No. 82-432. Local  No . 82, Furni ture  & Pian o  Mov -
ing , Furniture  Store  Drivers , Helpers , Wareh ous e -
men  & Packers , et  al . v . Crowl ey  et  al . C. A. 1st Cir. 
[Certiorari granted, 459 U. S. 1168.] Motion of Association 
for Union Democracy for leave to file a brief as amicus curiae 
granted.
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No. 82-629. Thre e  Affil iate d  Tribes  of  the  Fort  
Berthold  Reserv ation  v . Wold  Engi neeri ng , P.C., et  
al . Sup. Ct. N. D. [Certiorari granted, 461 U. S. 904.] 
Motions of Standing Rock Sioux Tribe of North and South 
Dakota et al. and Turtle Mountain Band of Chippewa Indians 
for leave to file briefs as amici curiae granted. Motion of 
the Solicitor General for leave to participate in oral argument 
as amicus curiae and for divided argument granted.

No. 82-708. Summa  Corp . v . Califo rnia  ex  rel . 
Stat e  Lan ds  Commi ssi on  et  al . Sup. Ct. Cal. [Certio-
rari granted, 460 U. S. 1036.] Motion of Amigos de Bolsa 
Chica for leave to file a brief as amicus curiae granted.

No. 82-945. Sure -Tan , Inc ., et  al . v . Natio nal  
Labor  Relat ion s Board . C. A. 7th Cir. [Certiorari 
granted, 460 U. S. 1021.] Motions of California Agricultural 
Labor Relations Board and United Farm Workers of Amer-
ica, AFL-CIO, for leave to file briefs as amici curiae 
granted.

No. 82-1071. Alum inu m Compan y  of  America  et  al . 
v. Centra l  Lincol n  Peopl es ’ Utilit y  Distri ct  et  al . 
C. A. 9th Cir. [Certiorari granted, 460 U. S. 1050.] Mo-
tion of the Solicitor General for divided argument granted.

No. 82-1095. Pul ley , Warden  v . Harris . C. A. 9th 
Cir. [Certiorari granted, 460 U. S. 1036.] Motion of 
National Council on Crime and Delinquency for leave to file 
a brief as amicus curiae granted.

No. 82-1326. Watt , Secretar y  of  the  Interior , et  
al . v. Califo rnia  et  al .;

No. 82-1327. Western  Oil  & Gas  Assn , et  al . v . Cali -
forni a  et  AL.; and

No. 82-1511. Califo rnia  et  al . v . Watt , Secret ary  
of  the  Interi or , et  al . C. A. 9th Cir. [Certiorari 
granted, 461 U. S. 925.] Motion of Western Oil & Gas 
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Association et al. for divided argument granted. Request 
for additional time for oral argument denied. Motion of 
Humboldt County et al. for divided argument granted. Re-
quest for additional time for oral argument denied.
Rehearing Denied

No. 81-5044. Monroe  v . Lou isia na , ante, p. 1229;
No. 81-5240. Gate s  v . Zant , Superin tende nt , Geor -

gia  Diag no stic  and  Classi ficati on  Center , ante, 
p. 1213;

No. 81-5698. Sonn ier  v . Lou isia na , ante, p. 1229;
No. 81-5947. Wate rs  v . Georgia , ante, p. 1213;
No. 81-5962. Tayl or  v . North  Caroli na , ante, p. 1213;
No. 81-6454. Mattheson  v . Lou isia na , ante, p. 1229;
No. 82-698. Howard  et  al . v . Taylo r  et  al ., ante, 

p. 1229;
No. 82-1080. Simon  et  al . v . Davis , Secre tary  of  

Commonw ealth  of  Penn syl va nia , et  al ., ante, p. 1219;
No. 82-1679. Alberdi ng  v . Dono van , Secretary  of  

Labor , ante, p. 1207;
No. 82-1804. Muelle r  v . Super ior  Cou rt  of  Calif or -

nia , Coun ty  of  Oran ge  (Califor nia , Real  Party  in  
Inte rest ), ante, p. 1208;

No. 82-1902. Dolenz  v . All  Sain ts  Epis cop al  Hospi -
tal , 462 U. S. 1134;

No. 82-5128. Mathi s  v . Georg ia , ante, p. 1214;
No. 82-5260. Moore  v . Louisi ana , ante, p. 1214;
No. 82-5868. Williams  v . Magg io , Ward en , et  al ., 

ante, p. 1214;
No. 82-6110. Rau lers on  v . Flori da , ante, p. 1229;
No. 82-6192. Roberts  v . South  Carolina , ante, 

p. 1214;
No. 82-6618. Bothw ell  v . Georg ia , ante, p. 1210;
No. 82-6640. In  re  Damia no , 462 U. S. 1130; and
No. 82-6705. Betka  v . Smith  et  al ., 462 U. S. 1125.

Petitions for rehearing denied.
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No. 81-1717. America n  Bank  & Trust  Co . et  al . v . 
Dallas  Coun ty  et  al .; Bank  of  Texa s  et  al . v . Chil ds  
et  al .; and Wynn ewoo d  Bank  & Trust  et  al . v . Chil ds  
et  al ., ante, p. 855. Petition of Dallas County et al. for 
rehearing denied. Petition of City of Dallas et al. for rehear-
ing denied. Justi ce  O’Connor  took no part in the consider-
ation or decision of these petitions.

No. 81-2008. Proces s  Gas  Consume rs  Group  et  al . 
v. Cons ume r  Energy  Counci l  of  Ameri ca  et  al ., ante, 
p. 1216. Petition for rehearing denied. Jus tice  Powell  
took no part in the consideration or decision of this petition.

Sept embe r  12, 1983
Dismissal Under Rule 53

No. 82-1916. Empres a  Ecua toria na  de  Aviac ión , 
S. A. v. District  Lodge  No . 100, Inte rnational  Asso -
cia tio n  of  Machin ists  & Aeros pace  Worker s , et  al . 
C. A. 11th Cir. Certiorari dismissed under this Court’s Rule 
53. Reported below: 690 F. 2d 838.

Sept embe r  21, 1983
Dismissal Under Rule 53

No. 83-270. Moore  v . Moo re . Ct. App. Okla. Certio-
rari dismissed under this Court’s Rule 53.

September  22, 1983
Dismissal Under Rule 53

No. 82-5935. Jackson  v . Wainwr ight , Secret ary , 
Depa rtment  of  Correcti ons  of  Florid a , ante, p. 1229. 
Petition for rehearing dismissed under this Court’s Rule 53.

Septembe r  27, 1983
Dismissal Under Rule 53

No. 83-5419. Stacy  v . Wainwr ight . Dist. Ct. App. 
Fla., 1st Dist. Certiorari dismissed under this Court’s Rule 
53. Reported below: 434 So. 2d 893.



ORDERS 1251

463 U. S. September 27, 1983

Miscellaneous Orders
No. 81-2101. Pennh urst  Stat e  School  and  Hospita l  

et  AL. v. Hald erman  ET AL. C. A. 3d Cir. [Certiorari 
granted, 457 U. S. 1131.] Motion of respondents to dismiss 
the writ of certiorari as improvidently granted is denied.

No. A-188 (83-5432). Bald win  v . Mag gio , Ward en , 
Louis iana  State  Penit ent iary , et  al . C. A. 5th Cir. 
Application for stay of execution of the sentence of death 
scheduled for October 6, 1983, presented to Jus tice  White , 
and by him referred to the Court, is granted pending this 
Court’s final action on the petition for writ of certiorari.
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