
AMENDMENTS TO
FEDERAL RULES OF CRIMINAL PROCEDURE

The following amendments to the Federal Rules of Criminal Procedure 
were prescribed by the Supreme Court of the United States on April 28, 
1983, pursuant to 18 U. S. C. §§ 3771 and 3772, and were reported to Con-
gress by The  Chi ef  Just ice  on the same date. For the letter of trans-
mittal, see post, p. 1118. The Judicial Conference Report referred to in 
that letter is not reproduced herein.

Note that under 18 U. S. C. § 3771, such amendments do not take effect 
until so reported to Congress and until the expiration of 90 days thereafter. 
Moreover, Congress may defer the effective date to a later date or until 
approved by Act of Congress, or may modify such amendments.

For earlier publication of the Federal Rules of Criminal Procedure and 
the amendments thereto, see 327 U. S. 821, 335 U. S. 917, 949, 346 U. S. 
941, 350 U. S. 1017, 383 U. S. 1087, 389 U. S. 1125, 401 U. S. 1025, 406 
U. S. 979, 415 U. S. 1056, 416 U. S. 1001, 419 U. S. 1136, 425 U. S. 1157, 
441 U. S. 985, and 456 U. S. 1021.
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LETTER OF TRANSMITTAL

Sup reme  Court  of  the  Unite d  States  
WASHINGTON, D. C.

Apr il  28, 1983

To the Senate and House of Representatives of the United 
States of America in Congress Assembled:

By direction of the Supreme Court of the United States, I 
have the honor to submit to the Congress amendments to 
the Federal Rules of Criminal Procedure which have been 
adopted by the Supreme Court pursuant to Title 18, United 
States Code, Sections 3771 and 3772. Justi ce  O’Connor  
dissents from the adoption of these rules.

Accompanying these rules is an excerpt from the Report 
of the Judicial Conference of the United States containing 
the Advisory Committee Notes submitted to the Court for 
its consideration pursuant to Title 28, United States Code, 
Section 331.

Respectfully,

(Signed) Warr en  E. Bur ger
Chief Justice of the United States
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SUPREME COURT OF THE UNITED STATES
THURSDAY, APRIL 28, 1983

Ord ered :
1. That the Federal Rules of Criminal Procedure for the 

United States District Courts be, and they hereby are, 
amended by including therein new Rules 11(h), 12(i) and 
12.2(e), and amendments to Rules 6(e) and (g), 11(a), 12.2(b), 
(c) and (d), 16(a), 23(b), 32(a), (c) and (d), 35(b) and 55, as 
hereinafter set forth:

[See infra, pp. 1121-1127.]
2. That Rule 58 of the Federal Rules of Criminal Proce-

dure and the Appendix of Forms are hereby abrogated.
3. That the foregoing additions and amendments to the 

Federal Rules of Criminal Procedure, together with the ab-
rogation of Rule 58 and the Official Forms, shall take effect 
on August 1, 1983, and shall govern all criminal proceedings 
thereafter commenced and, insofar as just and practicable, in 
proceedings then pending.

4. That The  Chief  Just ice  be, and he hereby is, author-
ized to transmit to the Congress the foregoing additions to 
and changes in the Federal Rules of Criminal Procedure in 
accordance with the provisions of Sections 3771 and 3772 of 
Title 18, United States Code.

Justi ce  O’Con no r  filed a dissenting statement.
With one minor reservation, I join the Court in its adoption 

of the proposed amendments. They represent the product of 
considerable effort by the Advisory Committee, and they will 
institute desirable reforms. My sole disagreement with the 
Court’s action today lies in its failure to recommend correc-
tion of an apparent error in the drafting of proposed Rule 
12.2(e).

As proposed, Rule 12.2(e) reads:
“Evidence of an intention as to which notice was given 
under subdivision (a) or (b), later withdrawn, is not ad-
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1120 DISSENTING STATEMENT OF O’CONNOR, J.

missible in any civil or criminal proceeding against the 
person who gave notice of the intention.”

Identical language formerly appeared in Federal Rule of 
Criminal Procedure 11(e)(6) and Federal Rule of Evidence 
410, each of which stated that

“[certain material] is not admissible in any civil or crimi-
nal proceeding against the [defendant].”

Those Rules were amended by this Court on April 30, 1979, 
441 U. S. 987 and 1007, and approved by Congress on July 
31, 1979, Pub. L. 96-42, 93 Stat. 326. After the amend-
ments, the relevant language read:

“[Certain material] is not, in any civil or criminal pro-
ceeding, admissible against the defendant.”

As the Advisory Committee explained, this minor change 
was necessary to eliminate an ambiguity. Before the 
amendments, the word “against” could be read as referring 
either to the kind of proceeding in which the evidence was of-
fered or to the purpose for which it was offered. Thus, for 
instance, if a person was a witness in a suit but not a party, it 
was unclear whether the evidence could be used to impeach 
him. In such a case, the use would be against the person, 
but the proceeding would not be against him. Similarly, if 
the person wished to introduce the evidence in a proceeding 
in which he was the defendant, the use, but not the proceed-
ing, would be against him. To eliminate the ambiguity, the 
Advisory Committee proposed the amendment clarifying 
that the evidence was inadmissible against the person, re-
gardless of whether the particular proceeding was against 
the person. See Advisory Committee’s Notes to Fed. Rule 
Crim. Proc. 11(e)(6), 18 U. S. C. App., p. 1029 (1976 ed., 
Supp. V); Advisory Committee’s Notes to Fed. Rule Evid. 
410, 28 U. S. C. App., p. 160 (1976 ed., Supp. V).

The same ambiguity inheres in the proposed version of 
Rule 12.2(e). We should recommend that it be eliminated 
now. To that extent, I respectfully dissent.



AMENDMENTS TO THE FEDERAL RULES 
OF CRIMINAL PROCEDURE

Rule 6. The grand jury.

(e) Recording and disclosure of proceedings.

(3) Exceptions.

(C) Disclosure otherwise prohibited by this rule of matters 
occurring before the grand jury may also be made—

(i) when so directed by a court preliminarily to or in con-
nection with a judicial proceeding;

(ii) when permitted by a court at the request of the defend-
ant, upon a showing that grounds may exist for a motion to 
dismiss the indictment because of matters occurring before 
the grand jury; or

(iii) when the disclosure is made by an attorney for the 
government to another federal grand jury.

If the court orders disclosure of matters occurring before 
the grand jury, the disclosure shall be made in such manner, 
at such time, and under such conditions as the court may 
direct.

(D) A petition for disclosure pursuant to subdivision 
(e)(3)(C)(i) shall be filed in the district where the grand jury 
convened. Unless the hearing is ex parte, which it may be 
when the petitioner is the government, the petitioner shall 
serve written notice of the petition upon (i) the attorney for 
the government, (ii) the parties to the judicial proceeding if 
disclosure is sought in connection with such a proceeding, and 
(iii) such other persons as the court may direct. The court 
shall afford those persons a reasonable opportunity to appear 
and be heard.
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1122 RULES OF CRIMINAL PROCEDURE

(E) If the judicial proceeding giving rise to the petition is 
in a federal district court in another district, the court shall 
transfer the matter to that court unless it can reasonably 
obtain sufficient knowledge of the proceeding to determine 
whether disclosure is proper. The court shall order trans-
mitted to the court to which the matter is transferred the ma-
terial sought to be disclosed, if feasible, and a written evalua-
tion of the need for continued grand jury secrecy. The court 
to which the matter is transferred shall afford the aforemen-
tioned persons a reasonable opportunity to appear and be 
heard.

(5) Closed hearing.—Subject to any right to an open hear-
ing in contempt proceedings, the court shall order a hearing 
on matters affecting a grand jury proceeding to be closed to 
the extent necessary to prevent disclosure of matters occur-
ring before a grand jury.

(6) Sealed records.—Records, orders and subpoenas relat-
ing to grand jury proceedings shall be kept under seal to the 
extent and for such time as is necessary to prevent disclosure 
of matters occurring before a grand jury.

(g) Discharge and excuse.—A grand jury shall serve until 
discharged by the court, but no grand jury may serve more 
than 18 months unless the court extends the service of the 
grand jury for a period of six months or less upon a deter-
mination that such extension is in the public interest. At 
any time for cause shown the court may excuse a juror either 
temporarily or permanently, and in the latter event the court 
may impanel another person in place of the juror excused.

Rule 11. Pleas.
(a) Alternatives.
(1) In general.—A defendant may plead not guilty, guilty, 

or nolo contendere. If a defendant refuses to plead or if a 
defendant corporation fails to appear, the court shall enter a 
plea of not guilty.
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(2) Conditional pleas.—With the approval of the court 
and the consent of the government, a defendant may enter a 
conditional plea of guilty or nolo contendere, reserving in 
writing the right, on appeal from the judgment, to review of 
the adverse determination of any specified pretrial motion. 
If the defendant prevails on appeal, he shall be allowed to 
withdraw his plea.

(h) Harmless error.—Any variance from the procedures 
required by this rule which does not affect substantial rights 
shall be disregarded.

Rule 12. Pleadings and motions before trial; defenses and 
objections.

(i) Production of statements at suppression hearing.— 
Except as herein provided, rule 26.2 shall apply at a hearing 
on a motion to suppress evidence under subdivision (b)(3) of 
this rule. For purposes of this subdivision, a law enforce-
ment officer shall be deemed a witness called by the govern-
ment, and upon a claim of privilege the court shall excise the 
portions of the statement containing privileged matter.

Rule 12.2. Notice of insanity defense or expert testimony of 
defendant's mental condition.

(b) Expert testimony of defendant's mental condition.— 
If a defendant intends to introduce expert testimony relating 
to a mental disease or defect or any other mental condition of 
the defendant bearing upon the issue of his guilt, he shall, 
within the time provided for the filing of pretrial motions or 
at such later time as the court may direct, notify the attor-
ney for the government in writing of such intention and file a 
copy of such notice with the clerk. The court may for cause 
shown allow late filing of the notice or grant additional time 
to the parties to prepare for trial or make such other order as 
may be appropriate.
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(c) Mental examination of defendant.—In an appropriate 
case the court may, upon motion of the attorney for the gov-
ernment, order the defendant to submit to a mental examina-
tion by a psychiatrist or other expert designated for this pur-
pose in the order of the court. No statement made by the 
defendant in the course of any examination provided for by 
this rule, whether the examination be with or without the 
consent of the defendant, no testimony by the expert based 
upon such statement, and no other fruits of the statement 
shall be admitted in evidence against the defendant in any 
criminal proceeding except on an issue respecting mental 
condition on which the defendant has introduced testimony.

(d) Failure to comply.—If there is a failure to give notice 
when required by subdivision (b) of this rule or to submit to 
an examination when ordered under subdivision (c) of this 
rule, the court may exclude the testimony of any expert 
witness offered by the defendant on the issue of his mental 
condition.

(e) Inadmissibility of withdrawn intention.—Evidence of 
an intention as to which notice was given under subdivision 
(a) or (b), later withdrawn, is not admissible in any civil or 
criminal proceeding against the person who gave notice of the 
intention.

Rule 16. Discovery and inspection.

(a) Disclosure of evidence by the government.

(3) Grand jury transcripts.—Except as provided in Rules 
6, 12(i) and 26.2, and subdivision (a)(1)(A) of this rule, these 
rules do not relate to discovery or inspection of recorded pro-
ceedings of a grand jury.

Rule 23. Trial by jury or by the court.

(b) Jury of less than twelve.—Juries shall be of 12 but at 
any time before verdict the parties may stipulate in writing 
with the approval of the court that the jury shall consist of 
any number less than 12 or that a valid verdict may be re-
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turned by a jury of less than 12 should the court find it neces-
sary to excuse one or more jurors for any just cause after 
trial commences. Even absent such stipulation, if the court 
finds it necessary to excuse a juror for just cause after the 
jury has retired to consider its verdict, in the discretion of 
the court a valid verdict may be returned by the remaining 11 
jurors.

Rule 32. Sentence and judgment.
(a) Sentence.
(1) Imposition of sentence.—Sentence shall be imposed 

without unreasonable delay. Before imposing sentence the 
court shall

(A) determine that the defendant and his counsel have had 
the opportunity to read and discuss the presentence investi-
gation report made available pursuant to subdivision (c)(3)(A) 
or summary thereof made available pursuant to subdivision 
(c)(3)(B);

(B) afford counsel an opportunity to speak on behalf of the 
defendant; and

(C) address the defendant personally and ask him if he 
wishes to make a statement in his own behalf and to present 
any information in mitigation of punishment.
The attorney for the government shall have an equivalent 
opportunity to speak to the court.

(c) Presentence investigation.

(3) Disclosure.
(A) At a reasonable time before imposing sentence the 

court shall permit the defendant and his counsel to read the 
report of the presentence investigation exclusive of any rec-
ommendation as to sentence, but not to the extent that in the 
opinion of the court the report contains diagnostic opinions 
which, if disclosed, might seriously disrupt a program of 
rehabilitation; or sources of information obtained upon a 
promise of confidentiality; or any other information which, if 
disclosed, might result in harm, physical or otherwise, to the 
defendant or other persons. The court shall afford the de-
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fendant and his counsel an opportunity to comment on the 
report and, in the discretion of the court, to introduce testi-
mony or other information relating to any alleged factual in-
accuracy contained in it.

(B) If the court is of the view that there is information in 
the presentence report which should not be disclosed under 
subdivision (c)(3)(A) of this rule, the court in lieu of making 
the report or part thereof available shall state orally or in 
writing a summary of the factual information contained 
therein to be relied on in determining sentence, and shall give 
the defendant and his counsel an opportunity to comment 
thereon. The statement may be made to the parties in 
camera.

(C) Any material which may be disclosed to the defendant 
and his counsel shall be disclosed to the attorney for the 
government.

(D) If the comments of the defendant and his counsel or 
testimony or other information introduced by them allege any 
factual inaccuracy in the presentence investigation report or 
the summary of the report or part thereof, the court shall, as 
to each matter controverted, make (i) a finding as to the alle-
gation, or (ii) a determination that no such finding is neces-
sary because the matter controverted will not be taken into 
account in sentencing. A written record of such findings and 
determinations shall be appended to and accompany any 
copy of the presentence investigation report thereafter made 
available to the Bureau of Prisons or the Parole Commission.

(E) Any copies of the presentence investigation report 
made available to the defendant and his counsel and the at-
torney for the government shall be returned to the probation 
officer immediately following the imposition of sentence or 
the granting of probation, unless the court, in its discretion, 
otherwise directs.

(F) The reports of studies and recommendations contained 
therein made by the Director of the Bureau of Prisons or the 
Parole Commission pursuant to 18 U. S. C. §§ 4205(c), 4252, 
5010(e), or 5037(c) shall be considered a presentence investi-
gation within the meaning of subdivision (c)(3) of this rule.
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(d) Plea withdrawal.—If a motion for withdrawal of a plea 
of guilty or nolo contendere is made before sentence is im-
posed, imposition of sentence is suspended, or disposition is 
had under 18 U. S. C. § 4205(c), the court may permit with-
drawal of the plea upon a showing by the defendant of any 
fair and just reason. At any later time, a plea may be set 
aside only on direct appeal or by motion under 28 U. S. C. 
§2255.

Rule 35. Correction or reduction of sentence.

(b) Reduction of sentence.—The court may reduce a sen-
tence within 120 days after the sentence is imposed or proba-
tion is revoked, or within 120 days after receipt by the court 
of a mandate issued upon affirmance of the judgment or dis-
missal of the appeal, or within 120 days after entry of any 
order or judgment of the Supreme Court denying review of, 
or having the effect of upholding, a judgment of conviction or 
probation revocation. Changing a sentence from a sentence 
of incarceration to a grant of probation shall constitute a per-
missible reduction of sentence under this subdivision.

Rule 55. Records.
The clerk of the district court and each United States mag-

istrate shall keep records in criminal proceedings in such 
form as the Director of the Administrative Office of the 
United States Courts may prescribe. The clerk shall enter 
in the records each order or judgment of the court and the 
date such entry is made.

[Rule 58. Forms] (Abrogated)
[APPENDIX OF FORMS]

(Abrogated)
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