
ORDERS FROM FEBRUARY 23 THROUGH 
APRIL 18, 1983

Febr uar y  23, 1983
Certiorari Granted. (See No. 81-896, ante, p. 44.)

Febr ua ry  28, 1983
Affirmed on Appeal

No. 82-952. Maryland  et  al . v . Unit ed  State s  et  al . ;
No. 82-953. Tandy  Corp . v . Uni ted  States  et  al .;
No. 82-992. Nort h  Ameri can  Teleph one  Assn . v . 

Uni ted  States  et  al .; and
No. 82-1001. Illi noi s  v . Unite d  State s  et  al . Af-

firmed on appeals from D. C. D. C. Reported below: 552 F. 
Supp. 131.

Justi ce  Rehnq ui st , with whom The  Chief  Justi ce  and 
Justic e  White  join, dissenting.

These consolidated cases raise questions concerning the 
settlement of a civil antitrust suit brought by the United 
States against American Telephone & Telegraph Co. 
(AT&T). In January 1982, the parties announced a settle-
ment in the form of a consent decree. The proposed settle-
ment was filed in the District Court for the District of Colum-
bia, which ordered the start of procedures provided for in § 2 
of the Antitrust Procedures and Penalties Act, 88 Stat. 1706, 
15 U. S. C. § 16(b) et seq. (Act).

The Act provides:
“Before entering any consent judgment proposed by 

the United States under this section, the court shall de-
termine that the entry of such judgment is in the public 
interest.” 15 U. S. C. § 16(e).

The District Court issued a lengthy opinion discussing the 
proposed decree. 552 F. Supp. 131 (1982). It found that 
most of the decree’s provisions were in the public interest, 
but stated that it would not approve the decree unless the 
parties agreed to several changes. The parties acquiesced,
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and the District Court then approved and entered the 
amended decree and a final judgment dismissing the case.

The District Court allowed appellants to intervene for pur-
poses of appealing the final judgment and certified their ap-
peals for immediate consideration by this Court under the 
Expediting Act, 15 U. S. C. § 29(b).

In Nos. 82-952 and 82-1001, several States contend that 
the decree improperly pre-empts state regulation of the tele-
phone industry. They contend their regulation of the indus-
try is “state action” which is exempt from the Sherman Act 
under Parker v. Brown, 317 U. S. 341 (1943). Thus they do 
not appear to challenge the conclusion that this consent de-
cree is in the public interest; they claim that the District 
Court lacked the authority to override state law by entering 
this consent decree.

The District Court reasoned that “[s]ince the conduct 
which is the subject of these lawsuits is . . . well within the 
jurisdiction of the federal antitrust laws... it would make no 
sense to hold that, in providing a remedy for anticompetitive 
conduct, the Court must refrain from interfering with state 
regulation,” and “[t]he same rationale applies to ... a con-
sent decree.” 552 F. Supp., at 158, and n. 111. lam trou-
bled by the notion that a district court, by entering what is in 
essence a private agreement between parties to a lawsuit, in-
vokes the Supremacy Clause powers of the Federal Govern-
ment to pre-empt state regulatory laws. The District Court 
may well be correct, but I am not prepared to create a 
precedent in this Court by summarily affirming its decision. 
This is particularly true when it is not at all clear whether 
the summary affirmance disposes of the merits of the States’ 
contentions.

In No. 82-953, a competitor of AT&T argues that the Dis-
trict Court should not have eliminated a requirement that 
Western Electric license its patents for a reasonable royalty 
to anyone who applies. It also contends that AT&T should 
not have been permitted to sell telephones through its Phone 
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Center Stores because competitors, especially local telephone 
companies, will not be able to compete effectively. In No. 
82-992, by contrast, an association of telephone manufactur-
ers,, does not object to permitting AT&T to sell telephones, 
but insists that local telephone companies should not be per-
mitted to do so. These appellants do challenge the District 
Court’s conclusion that this settlement is in the public 
interest.

In order to review the determination that a settlement is in 
the public interest, it is first necessary to know what “the 
public interest” means. The Act itself is not very helpful. 
It does state that “the court may consider—

“(1) the competitive impact of such judgment, includ-
ing termination of alleged violations, provisions for en-
forcement and modification, duration or [sic] relief 
sought, anticipated effects of alternative remedies actu-
ally considered, and any other considerations bearing 
upon the adequacy of such judgment;

“(2) the impact of entry of such judgment upon the 
public generally and individuals alleging specific injury 
from the violations set forth in the complaint including 
consideration of the public benefit, if any, to be derived 
from a determination of the issues at trial.” 88 Stat. 
1707, 15 U. S. C. § 16(e) (emphasis supplied).

The legislative history reveals that the sponsors of the Act 
were concerned that the Department of Justice had settled 
some civil antitrust cases on what they believed to have been 
unfavorable terms. Senator Tunney spoke of several “bla-
tantly inequitable and improper antitrust settlements.” 119 
Cong. Rec. 24598 (1973). The Act appears to have been in-
tended to prevent the Department of Justice from settling 
civil antitrust cases on terms less favorable than Congress 
thought it should obtain.

Faced with this paucity of guidance, the District Court un-
dertook to “defin[e] the public interest in accordance with the 
antitrust laws.” 552 F. Supp., at 149. It noted that, be-
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cause it was dealing with a settlement, it “is not as free to 
exercise its discretion in fashioning a remedy as it would be 
upon a finding of liability.” Id., at 151. It thought it should 
approve the settlement “even if it falls short of the remedy 
the court would impose on its own, as long as it falls within 
the range of acceptability or is ‘within the reaches of public 
interest.’” Ibid., quoting United States v. Gillette Co., 406 
F. Supp. 713, 716 (Mass. 1975). The District Court sum-
marized the proper standard as follows:

“After giving due weight to the decisions of the parties 
as expressed in the proposed decree, the Court will 
attempt to harmonize competitive values with other le-
gitimate public interest factors. If the decree meets 
the requirements for an antitrust remedy—that is, if it 
effectively opens the relevant markets to competition 
and prevents the recurrence of anticompetitive activity, 
all without imposing undue and unnecessary burdens 
upon other aspects of the public interest—it will be ap-
proved.” 552 F. Supp., at 153 (footnote omitted).

It is not clear to me that this standard, or any other stand-
ard the District Court could have devised, admits of resolu-
tion by a court exercising the judicial power established by 
Art. Ill of the Constitution. The Act applies only when a 
case has been settled. Thus, by definition, there has been no 
judicial finding of relevant markets, closed or otherwise, to 
be opened or of anticompetitive activity to be prevented. 
The District Court seems to have assumed first that there 
was an antitrust violation and second that it knew the scope 
and effects of the violation. But the parties have settled the 
case and thereby avoided the necessity for such findings.

Even if this problem could be put aside, the case remains 
problematic at best. Representative Hutchinson, who was a 
member of the House Committee that considered the Act, 
stated on the House floor that it
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“imposes on the courts what is essentially a nonjudicial 
function. In short, the courts will have to decide 
whether the Department of Justice has exercised its 
prosecutorial discretion to settle antitrust cases as well 
as it should. ... In my opinion, such a process is for-
eign to the judicial function.” 120 Cong. Rec. 36340 
(1974).

In an addendum to the Committee Report, Representative 
Hutchinson stated that the defect of the Act

“is simply that to require federal courts to determine 
whether a consent decree is in the public interest is to 
transfer an ‘executive’ question to the courts for resolu-
tion. The question for the court will be whether the 
Department of Justice has exercised its prosecutorial 
discretion well or, perhaps, as well as possible. The 
question will not be whether the Department has vio-
lated some legal standard. For none is established by 
this legislation. Rather, the court is given a plenary 
and unqualified authority to re-decide an executive deci-
sion.” H. R. Rep. No. 93-1463, p. 21 (1974) (Additional 
Views of Mr. Hutchinson) (emphasis in original).

I believe this point is well taken. The question assigned to 
the district courts by the Act is a classic example of a ques-
tion committed to the Executive. “The province of the court 
is, solely, to decide on the rights of individuals, not to inquire 
how the executive, or executive officers, perform duties in 
which they have a discretion.” Marbury v. Madison, 1 
Cranch 137, 170 (1803). In Baker v. Carr, 369 U. S. 186, 217 
(1962), the Court listed six alternative ways of identifying a 
political question that is beyond the competence of the Ju-
diciary. Three of these apply to these cases: “a textually 
demonstrable constitutional commitment of the issue to a 
coordinate political department; or a lack of judicially dis-
coverable and manageable standards for discovering it; or



1006 OCTOBER TERM, 1982

Reh nq ui st , J., dissenting 460 U. S.

the impossibility of deciding without an initial policy deter-
mination of a kind clearly for nonjudicial discretion.” Ibid.

The question whether to prosecute a lawsuit is a question 
of the execution of the laws, which is committed to the Exec-
utive by Art. II. There is no standard by which the benefits 
to the public from a “better” settlement of a lawsuit than the 
Justice Department has negotiated can be balanced against 
the risk of an adverse decision, the need for a speedy resolu-
tion of the case, the benefits obtained in the settlement, and 
the availablility of the Department’s resources for other 
cases. How is a court to decide whether a better settlement 
in a case involving one industry is more important to the pub-
lic than the benefits that might be gained by immediately 
working on an antitrust problem in another industry? Fi-
nally, the decision requires an evaluation of an initial policy 
decision—whether the benefits that might be obtained in a 
lawsuit are worth the risks and costs—that is clearly for non-
judicial discretion.

In short, the language of the Court in Green v. Frazier, 253 
U. S. 233, 240 (1920), seems fully applicable here: “Questions 
of policy are not submitted to judicial determination, and the 
courts have no general authority of supervision over the ex-
ercise of discretion which under our system is reposed in the 
people or other branches of government.” Even though 
Congress may by statute impose such a duty on the federal 
courts, they may not perform it. Muskrat v. United States, 
219 U. S. 346 (1911).

Because I am concerned about the implications of the 
Court’s decision in Nos. 82-952 and 82-1001, and because it 
is not clear to me whether the determination sought to be 
reviewed in Nos. 82-953 and 82-992 is within the judicial 
power, I would set these appeals for oral argument and post-
pone the further consideration of the question of jurisdiction 
to the hearing of the case on the merits.
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Appeals Dismissed
No. 82-1175. Berg  v . Wisco nsin  et  al . Appeal from 

Ct. App. Wis. dismissed for want of substantial federal ques-
tion. Reported below: 108 Wis. 2d 785, 324 N. W. 2d 832.

No. 82-1279. Jense n  v . Satra n , War den , Nor th  Da -
kota  State  Peniten tiar y , et  al . Appeal from C. A. 8th 
Cir. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certio-
rari, certiorari denied. Reported below: 688 F. 2d 76.

No. 82-1296. Stroom  v . Carter . Appeal from D. C. 
D. C. dismissed for want of jurisdiction.
Certiorari Granted—Vacated and Remanded

No. 82-174. H. S. Croc ker  Co., Inc . v . Ostro fe . 
C. A. 9th Cir. Certiorari granted, judgment vacated, and 
case remanded for further consideration in light of Associated 
General Contractors of California, Inc. v. Carpenters, 459 
U. S. 519 (1983). Reported below: 670 F. 2d 1378.

No. 82-178. Mits ui  & Co., Ltd ., et  al . v . Indus tria l  
Inve stmen t  Develo pmen t  Corp , et  al . C. A. 5th Cir. 
Certiorari granted, judgment vacated, and case remanded 
for further consideration in light of Associated General Con-
tractors of California, Inc. v. Carpenters, 459 U. S. 519 
(1983). Reported below: 671 F. 2d 876.

No. 82-999. Chemetro n  Corp . v . Busi ness  Fund s , 
Inc ., et  al . C. A. 5th Cir. Certiorari granted, judgment 
vacated, and case remanded for further consideration in light 
of Herman & MacLean n . Huddleston, 459 U. S. 375 (1983). 
Reported below: 682 F. 2d 1149.
Miscellaneous Orders

No.-------------- . Love les s et  al . v . Easter n  Air
Lines , Inc ., et  al . Motion of petitioners to direct the 
Clerk to file the petition for writ of certiorari out of time 
denied.
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No. D-279. In  re  Disb arm ent  of  Resni ck . Disbar-
ment entered. [For earlier order herein, see 458 U. S. 1125.]

No. D-280. In  re  Disb arm ent  of  Stern . Disbarment 
entered. [For earlier order herein, see 458 U. S. 1126.]

No. D-293. In  re  Disb arm ent  of  Doy le . Disbarment 
entered. [For earlier order herein, see 459 U. S. 939.]

No. D-295. In  re  Disb arm ent  of  Moyer . Disbarment 
entered. [For earlier order herein, see 459 U. S. 939.]

No. D-298. In  re  Disba rment  of  Burge r . Disbar-
ment entered. [For earlier order herein, see 459 U. S. 940.]

No. D-302. In  re  Disba rment  of  John son . Disbar-
ment entered. [For earlier order herein, see 459 U. S. 985.]

No. D-304. In  re  Disb arm ent  of  Mc Connell . Dis-
barment entered. [For earlier order herein, see 459 U. S. 
1083.]

No. D-306. In  re  Disb arm ent  of  Phill ips . Disbar-
ment entered. [For earlier order herein, see 459 U. S. 
1083.]

No. D-314. In  re  Disba rment  of  Molov ins ky . It is 
ordered that Gale S. Molovinsky, of Potomac, Md., be sus-
pended from the practice of law in this Court and that a rule 
issue, returnable within 40 days, requiring him to show cause 
why he should not be disbarred from the practice of law in 
this Court.

No. D-317. In  re  Disb arm ent  of  Mac k . It is ordered 
that Ollie R. Mack, Jr., of Philadelphia, Pa., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. D-318. In  re  Disba rment  of  Kops . It is ordered 
that Floyd J. Kops, of New York, N. Y., be suspended from 
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the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-319. In  re  Disb arm ent  of  Feder . It is ordered 
that Alan Jerome Feder, of Chicago, Ill., be suspended from 
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-320. In  re  Disb arm ent  of  Ruben stei n . It is 
ordered that J. Mortimer Rubenstein, of Cliffside Park, 
N. J., be suspended from the practice of law in this Court and 
that a rule issue, returnable within 40 days, requiring him to 
show cause why he should not be disbarred from the practice 
of law in this Court.

No. D-321. In  re  Disba rment  of  Fried land . It is or-
dered that M. Daniel Friedland, of Hartford, Conn., be sus-
pended from the practice of law in this Court and that a rule 
issue, returnable within 40 days, requiring him to show cause 
why he should not be disbarred from the practice of law in 
this Court.

No. D-322. In  re  Disba rment  of  Minn . It is ordered 
that Howard W. Minn, of Chicago, Ill., be suspended from 
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No D-323. In  re  Disba rment  of  Sherm an . It is or-
dered that Robert Stephen Sherman, of Baltimore, Md., be 
suspended from the practice of law in this Court and that a 
rule issue, returnable within 40 days, requiring him to show 
cause why he should not be disbarred from the practice of law 
in this Court.

No. 81-430. Illin ois  v . Gates  et  ux . Sup. Ct. Ill. 
[Certiorari granted, 454 U. S. 1140.] Motion of the Solicitor 
General for leave to file reply brief as amicus curiae denied.
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No. 81-2159. Silkwo od , Admi nis trat or  of  the  Es -
tate  of  Silk woo d  v. Kerr -Mc Gee  Corp , et  al . C. A. 
10th Cir. [Probable jurisdiction postponed, 459 U. S. 1101.] 
Motion of the parties to dispense with printing the joint ap-
pendix granted.

No. 82-849. Unit ed  State s  v . Mendoz a . C. A. 9th 
Cir. [Certiorari granted, 459 U. S. 1169.] Motion of the 
parties to dispense with printing the joint appendix granted.

No. 82-1305. Blac ksto ne  Co . v . Nationa l  Labor  Re -
lations  Board . C. A. 3d Cir. Motion of petitioner to con-
solidate this case with No. 82-168, National Labor Relations 
Board n . Transportation Management Corp, [certiorari 
granted, 459 U. S. 1014], denied.

No. 82-6080. Baref oot  v . Estell e , Dir ecto r , Texa s  
Depa rtm ent  of  Corr ectio ns . C. A. 5th Cir. [Certio-
rari granted, 459 U. S. 1169.] Motion of petitioner for leave 
to proceed in forma pauperis granted.

No. 82-6181. In  re  Ross ; and
No. 82-6182. In  re  Patt erso n . Petitions for writs of 

habeas corpus denied.
No. 82-6033. In  re  Reite r . Petition for writ of manda-

mus denied.
Probable Jurisdiction Postponed

No. 82-912. Federa l  Comm uni cati ons  Commi ssi on  v . 
Leagu e  of  Women  Voters  of  Calif orni a  et  al . Appeal 
from D. C. C. D. Cal. Further consideration of question of 
jurisdiction postponed to hearing of case on the merits. Re-
ported below: 547 F. Supp. 379.
Certiorari Granted

No. 82-973. Immig ratio n  and  Natur aliza tion  Serv -
ice  v. Stevi c . C. A. 2d Cir. Certiorari granted. Re-
ported below: 678 F. 2d 401.

No. 82-914. Mon san to  Co . v . Spra y -Rite  Serv -
ice  Corp . C. A. 7th Cir. Certiorari granted. Justi ce  
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Whi te  took no part in the consideration or decision of this 
petition. Reported below: 684 F. 2d 1226.
Certiorari Denied. (See also No. 82-1279, supra.)

No. 81-1389. Goldenber g v . Unite d States  (two 
cases). C. A. 1st Cir. Certiorari denied. Reported below: 
663 F. 2d 1120 (first case); 663 F. 2d 1113 (second case).

No. 81-1392. Winter  v . Unite d  States  (two cases). 
C. A. 1st Cir. Certiorari denied. Reported below: 663 F. 
2d 1120 (first case); 663 F. 2d 1113 (second case).

No. 81-1394. Pric e v . Uni ted  States  (two cases). 
C. A. 1st Cir. Certiorari denied. Reported below: 663 F. 
2d 1120 (first case); 663 F. 2d 1113 (second case).

No. 81-6152. Camp bell  v . Oklaho ma . Ct. Crim. App. 
Okla. Certiorari denied. Reported below: 636 P. 2d 352.

No. 81-6593. Burr ows  v . Oklahom a . Ct. Crim. App. 
Okla. Certiorari denied. Reported below: 640 P. 2d 533.

No. 82-949. Fric ke  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 684 F. 2d 1126.

No. 82-954. Keck eise n  v . Unit ed  State s ; Pfef fer  v . 
Uni ted  States ; and Bucha nan  v . Unit ed  States . C. A. 
3d Cir. Certiorari denied.

No. 82-1046. Kane  Gas  Ligh t  & Heating  Co . v . 
Intern ati on al  Brot her hood  of  Fire men  & Oiler s , 
Local  112. C. A. 3d Cir. Certiorari denied. Reported 
below: 687 F. 2d 673.

No. 82-1081. Estat e  of  Fried ers  v . Comm iss ion er  of  
Interna l  Revenue . C. A. 7th Cir. Certiorari denied. 
Reported below: 687 F. 2d 224.

No. 82-1086. Gro om  v . Uni ted  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 692 F. 2d 750.

No. 82-1106. Stine  v . Cros s . Super. Ct. Pa. Certio-
rari denied. Reported below: 301 Pa. Super. 645, 447 A. 2d 
668.
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No. 82-1107. Park s , an  Indi vid ual , and  as  Natur al  
Mother , Guar dian , and  Next  Frie nd  of  Willi ams  v . 
Unite d  States . C. A. 11th Cir. Certiorari denied. Re-
ported below: 685 F. 2d 1387.

No. 82-1111. Harr ell , by  her  Pare nts , Harr ell  et  
ux. v. Wilso n  Coun ty  Schools  et  al . Ct. App. N. C. 
Certiorari denied. Reported below: 58 N. C. App. 260, 293 
S. E. 2d 687.

No. 82-1112. Kline  v . City  of  Fair fax , Virg ini a . 
Sup. Ct. Va. Certiorari denied.

No. 82-1114. Rose , as  Next  Frie nd  of  Rose  v . Ne -
bras ka  et  AL. C. A. 8th Cir. Certiorari denied. Re-
ported below: 687 F. 2d 1164.

No. 82-1117. Jamroc h  v . Finley , Clerk  of  the  Cir -
cui t  Court  of  Cook  Count y , Illi nois , et  al . App. Ct. 
Ill., 1st Dist. Certiorari denied. Reported below: 104 Ill. 
App. 3d 1200, 437 N. E. 2d 943.

No. 82-1119. Willi s  v . Muse  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 690 F. 2d 903.

No. 82-1124. Taylo r  et  al . v . Trac or  Mar ine , Inc ., 
et  AL. C. A. 11th Cir. Certiorari denied. Reported 
below: 683 F. 2d 1361.

No. 82-1132. Saldana  v . Garza  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 684 F. 2d 1159.

No. 82-1133. Lowenthal  et  al . v . Rome , Perso nal  
Repres entativ e  of  the  Estat e  of  Lowen tha l , et  al . 
Ct. App. Md. Certiorari denied. Reported below: 294 Md. 
277, 449 A. 2d 411.

No. 82-1138. Volvo  of  Ameri ca  Corp , et  al . v . 
Rosa ck . Ct. App. Cal., 1st App. Dist. Certiorari denied. 
Reported below: 131 Cal. App. 3d 741, 182 Cal. Rptr. 800.

No. 82-1142. Shar on  Steel  Corp , et  al . v . Cha se  
Manhatt an  Bank , N. A., et  al . C. A. 2d Cir. Certio-
rari denied. Reported below: 691 F. 2d 1039.
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No. 82-1149. Marq uez  v . Unive rsi ty  of  Wash ing ton  
et  AL. Ct. App. Wash. Certiorari denied. Reported 
below: 32 Wash. App. 302, 648 P. 2d 94.

No. 82-1165. Corder  et  al . v . Kir ksey , Proba te  
Judg e  of  Pick ens  County , et  al . C. A. 5th Cir. Certio-
rari denied. Reported below: 639 F. 2d 1191 and 688 F. 2d 
991.

No. 82-1168. Monaco , an  Infa nt , by  his  Parent  and  
Natur al  Guar di an , Monaco , et  al . v . Feiner  et  al . 
App. Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. 
Reported below: 87 App. Div. 2d 740, 450 N. Y. S. 2d 344.

No. 82-1178. Rood  v . Fin ney  et  al . Ct. App. La., 4th 
Cir. Certiorari denied. Reported below: 418 So. 2d 1.

No. 82-1179. Cannon  v . Univ ersi ty  of  Chic ago  et  
al . C. A. 7th Cir. Certiorari denied.

No. 82-1201. Bintli ff  v . Chem etro n  Corp . C. A. 5th 
Cir. Certiorari denied. Reported below: 682 F. 2d 1149.

No. 82-1291. Rentz  v . Unit ed  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 692 F. 2d 766.

No. 82-5249. Tweety  v . Mitc hell , War den , et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 682 F. 
2d 461.

No. 82-5560. Ham an n  v . Unit ed  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 688 F. 2d 507.

No. 82-5597. Tur ner  v . Unit ed  States . C. A. 10th 
Cir. Certiorari denied.

No. 82-5719. Clarkson  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 681 F. 2d 817.

No. 82-5737. Lipsc omb  v. Kin g . C. A. 7th Cir. Cer-
tiorari denied.

No. 82-5771. Zissi mos  v. Unite d  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 697 F. 2d 301.
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No. 82-5774. Davi s  v . United  States  Steel  Supply , 
Divi sio n  of  Unit ed  States  Steel  Corp . C. A. 3d Cir. 
Certiorari denied. Reported below: 688 F. 2d 166.

No. 82-5822. Kini on  v . Illinoi s . App. Ct. Ill., 3d Dist. 
Certiorari denied. Reported below: 105 Ill. App. 3d 1069, 
435 N. E. 2d 533.

No. 82-5830. Tirad o , ak a  Dan te  v . Comm iss ion er  of  
Interna l  Revenu e . C. A. 2d Cir. Certiorari denied. 
Reported below: 689 F. 2d 307.

No. 82-5838. Smith  v . Illin oi s . App. Ct. Ill., 3d Dist. 
Certiorari denied. Reported below: 104 Ill. App. 3d 1212, 
437 N. E. 2d 950.

No. 82-5852. Gottes man  v . Unite d  States . C. A. 
11th Cir. Certiorari denied. Reported below: 685 F. 2d 
1387.

No. 82-5873. Edwards  v . Unit ed  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 692 F. 2d 766.

No. 82-5963. Carte r  v. Unite d States  Dis tri ct  
Cour t  for  the  Sout hern  Distri ct  of  Texa s et  al . 
C. A. 5th Cir. Certiorari denied.

No. 82-6000. Bran t  v . Wisc onsi n . Ct. App. Wis. 
Certiorari denied. Reported below: 109 Wis. 2d 685, 325 
N. W. 2d 737.

No. 82-6004. Mazu r  v . Chevr olet  Motor  Divis ion , 
Sagi naw  Metal  Casti ng  Plants , General  Motor s  
Corp . Ct. App. Mich. Certiorari denied.

No. 82-6006. Mc Crar y  v . Smit h , Superi ntendent , 
Attica  Corre cti onal  Faci lity . C. A. 2d Cir. Certio-
rari denied. Reported below: 714 F. 2d 115.

No. 82-6007. Pattash nic k  et  ux . v . Tash off . Ct. Sp.
App. Md. Certiorari denied. Reported below: 52 Md. 
App. 779.
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No. 82-6008. Sexto n  v . Mayn ard , War den . C. A. 
10th Cir. Certiorari denied.

No. 82-6009. Cof fer  v . Hess , War den . C. A. 10th 
Cir. Certiorari denied.

No. 82-6017. Jaworski  v . Powers . C. A. 7th Cir. 
Certiorari denied. Reported below: 684 F. 2d 498.

No. 82-6021. Fren ch  v . De  Rober tis . C. A. 7th Cir. 
Certiorari denied. Reported below: 692 F. 2d 760.

No. 82-6026. Adam s  v . Car lson  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 708 F. 2d 721.

No. 82-6032. Miller  v . Cali forni a . Sup. Ct. Cal. 
Certiorari denied.

No. 82-6039. Brook s v . Uni ted  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 691 F. 2d 510.

No. 82-6049. Holme s  v . Uni ted  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 680 F. 2d 1372.

No. 82-6069. Mc Fady en  et  al . v . Shur e  et  al . App. 
Ct. Ill., 1st Dist. Certiorari denied. Reported below: 108 
Ill. App. 3d 329, 438 N. E. 2d 1362.

No. 82-6082. Duffle  v. Unit ed  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 705 F. 2d 452.

No. 82-6118. Ada ir  v . Unit ed  States . C. A. 9th Cir. 
Certiorari denied.

No. 82-6123. Hayes  v . Unit ed  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 696 F. 2d 1004.

No. 82-6140. Lebedu n  v . Petro vsk y , War den , et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 692 F. 
2d 752.

No. 82-6143. Sloc um  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 695 F. 2d 650.
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No. 82-6162. Guilbe rt  v . Unit ed  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 692 F. 2d 1340.

No. 82-18. Balkc om , War den  v . Maso n . C. A. 11th 
Cir. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 669 
F. 2d 222.

No. 82-584. Jon es , Super inte nden t , Great  Meadow  
Corre cti onal  Facil ity  v . Rami rez . C. A. 2d Cir. Mo-
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 683 F. 2d 
712.

No. 82-116. Great er  Wash ing ton  Central  Labo r  
Counc il  v . Dis tri ct  of  Colu mb ia  et  al .; and

No. 82-146. Food  & Allied  Servic es  Tra de  Cou nc il  
of  Metrop olita n  Wash ing ton  v . Distri ct  of  Colum bi a  
et  al . Ct. App. D. C. Motion of Greater Washington 
Board of Trade for leave to intervene as a party respondent 
denied. Alternative request to file a brief as amicus curiae 
granted. Certiorari denied. Reported below: 442 A. 2d 110 
and 445 A. 2d 960.

No. 82-493. Bich an  v . Chem etro n Corp , et  al . 
C. A. 7th Cir. Certiorari denied. Justi ce  Blackmun  
would grant certiorari, vacate the judgment, and remand the 
case for further consideration in light of Associated General 
Contractors of California, Inc. v. Carpenters, 459 U. S. 519 
(1983). Reported below: 681 F. 2d 514.

No. 82-877. Bonanno  v . Unite d  States . C. A. 9th 
Cir. Motion of Jack DiFilippi for leave to join in petition for 
writ of certiorari denied. Certiorari denied. Reported 
below: 685 F. 2d 447.

No. 82-959. Flori da  v . Kilpa tri ck  et  al . Dist. Ct. 
App. Fla., 1st Dist. Motion of respondents for leave to pro-
ceed in forma pauperis granted. Certiorari denied. Re-
ported below: 403 So. 2d 1104.
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No. 82-1104. General  Atom ic  Co . v . Unite d  Nuclea r  
Corp . Sup. Ct. N. M. Motion of petitioner to substitute 
GA Technologies, Inc., as party petitioner denied. Certio-
rari denied. Just ice  Brenna n  and Just ice  Blac kmu n  
would grant certiorari. Reported below: 98 N. M. 633, 651 
P. 2d 1277.

No. 82-5977. Hill  v . Flor ida . Sup. Ct. Fla.;
No. 82-5987. Rich ar dso n  v . Alaba ma . Ct. Crim. App. 

Ala.; and
No. 82-5989. Stok es  v . Miss ou ri . Sup. Ct. Mo. Cer-

tiorari denied. Reported below: No. 82-5977, 422 So. 2d 
816; No. 82-5987, 419 So. 2d 289; No. 82-5989, 638 S. W. 2d 
715.

Justi ce  Brenn an  and Justi ce  Mars hall , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentences in these cases.

No. 82-5995. Reed  v . Georgi a . Ct. App. Ga. Motion 
of petitioner to defer consideration of the petition for writ of 
certiorari denied. Certiorari denied. Reported below: 163 
Ga. App. 233, 293 S. E. 2d 469.

Rehearing Denied
No. 82-894. Mas tro  et  al . v . Unit ed  States , 459 

U. S. 1108;
No. 82-5444. Harvar d  v. Flori da , 459 U. S. 1128;
No. 82-5805. Engelke  v . Sheri ng , Judg e  of  Justi ce  

Cour t , Clar k  Count y , Nevada , 459 U. S. 1150; and
No. 82-5878. DiSilvestr o  v. Uni ted  States , 459 U. S. 

1177. Petitions for rehearing denied.
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Appeals Dismissed

No. 82-1098. Rod ríg uez  v . Dis tri ct  of  Columb ia  De -
par tment  of  Emp loym ent  Servi ces . Appeal from Ct. 
App. D. C. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Reported below: 452 A. 2d 
1170.

No. 82-6054. Beck er  v . Dora n , Supe ri nten dent , 
Califo rnia  Reha bili tati on  Center . Appeal from C. A. 
9th Cir. dismissed for want of jurisdiction. Treating the pa-
pers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Reported below: 698 F. 2d 
1228.
Miscellaneous Orders

No. A-664. Palmor e  v . Sidoti . Application to stay the 
mandate of the District Court of Appeal of Florida, Second 
District, addressed to Justi ce  Marsh all  and referred to 
the Court, denied. Justi ce  Steven s would grant the 
application.

No. A-678. Walker  v . Unit ed  States . D. C. E. D. 
Mich. Application for stay, addressed to Justi ce  Rehn -
qu ist  and referred to the Court, denied.

No. A-679. Cadle  v . Unite d  States . D. C. E. D. 
Mich. Application for stay, addressed to Justic e Rehn -
qu ist  and referred to the Court, denied.

No. A-690. Hayf ield  Nort her n  Rail roa d  Co ., Inc ., 
et  al . v. Chic ago , North wester n  Trans porta tion  Co . 
C. A. 8th Cir. Application for stay, addressed to Justi ce  
O’Connor  and referred to the Court, denied.

No. A-691. In  re  Carter  et  al . Bkrtcy. Ct. N. D. 
Ga. Application for stay, addressed to Justi ce  Mars hal l  
and referred to the Court, denied.
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No. A-707. Watso n  et  al . v . Unit ed  State s  et  al . 
D. C. S. D. Tex. Application for stay, addressed to Justi ce  
Mars hal l  and referred to the Court, denied.

No. D-324. In  re  Disb arm ent  of  Javi tz . It is ordered 
that Marvin R. Javitz, of Brooklyn, N. Y., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. D-325. In  re  Disb arm ent  of  Hamp  ares . It is or-
dered that A. James Hampares, of New York, N. Y., be sus-
pended from the practice of law in this Court and that a rule 
issue, returnable within 40 days, requiring him to show cause 
why he should not be disbarred from the practice of law in 
this Court.

No. D-326. In  re  Disb arm ent  of  Galloway . It is or-
dered that John Michael Galloway, of Anderson, S. C., be 
suspended from the practice of law in this Court and that a 
rule issue, returnable within 40 days, requiring him to show 
cause why he should not be disbarred from the practice of law 
in this Court.

No. D-327. In  re  Disba rment  of  Stevens . It is or-
dered that Harry J. Stevens, Jr., of Allenhurst, N. J., be 
suspended from the practice of law in this Court and that a 
rule issue, returnable within 40 days, requiring him to show 
cause why he should not be disbarred from the practice of law 
in this Court.

No. D-328. In  re  Disba rment  of  Junck er . It is or-
dered that Martin Edward Juncker, of St. Louis, Mo., be sus-
pended from the practice of law in this Court and that a rule 
issue, returnable within 40 days, requiring him to show cause 
why he should not be disbarred from the practice of law in 
this Court.



1020 OCTOBER TERM, 1982

March 7, 1983 460 U. S.

No. D-329. In  re  Disb arm ent  of  White . It is ordered 
that Paul Anthony White, of Gladstone, Mo., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. 93, Orig. Oklah oma  v . Arka nsas  et  al . Motion of 
Illinois and Tennessee for leave to file a brief as amici curiae 
granted. Motion for leave to file bill of complaint denied. 
[For earlier order herein, see 459 U. S. 812.]

No. 82-65. Brown  et  al . v . Thomson , Secr eta ry  of  
State  of  Wyomi ng , et  al . D. C. Wyo. [Probable juris-
diction noted, 459 U. S. 819.] Motion of appellees James L. 
Thompson et al. for divided argument denied.

No. 82-118. Crown , Cork  & Seal  Co ., Inc . v . Parker .
C. A. 4th Cir. [Certiorari granted, 459 U. S. 986.] Motion 
of the Solicitor General for leave to participate in oral argu-
ment as amicus curiae and for divided argument denied.

No. 82-524. Baltim ore  Gas  & Electr ic  Co . et  al . v . 
Natur al  Resour ces  Defense  Cou nci l , Inc .;

No. 82-545. Unit ed  States  Nucle ar  Regulat ory  
Commi ssi on  et  al . v . Natur al  Resour ces  Defense  
Counc il , Inc ., et  al .; and

No. 82-551. Com mo nwea lth  Edis on  Co . et  al . v . Nat -
ura l  Resou rces  Defen se  Coun cil , Inc ., et  al . C. A.
D. C. Cir. [Certiorari granted, 459 U. S. 1034.] Motion of 
petitioners in No. 82-551 for divided argument denied. Jus -
tice  Powell  took no part in the consideration or decision of 
this motion.

No. 82-914. Mon san to  Co . v . Spra y -Rite  Serv ic e  
Corp . C. A. 7th Cir. [Certiorari granted, ante, p. 1010.] 
Motion of Washington et al. for leave to file a brief as amici 
curiae out of time denied. Just ice  Whi te  took no part in 
the consideration or decision of this motion.
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No. 82-6066. In  re  Rober ts . Petition for writ of man-
damus denied.

Probable Jurisdiction Noted
No. 81-2110. United  Buildin g & Constr ucti on  

Trade s Counc il  of  Camden  County  and  Vici nity  v . 
Mayo r  and  Counc il  of  the  City  of  Camden  et  al . Ap-
peal from Sup. Ct. N. J. Probable jurisdiction noted. Re-
ported below: 88 N. J. 317, 443 A. 2d 148.

Certiorari Granted
No. 82-945. Sure -Tan , Inc ., et  al . v . Nationa l  

Labor  Relations  Boar d . C. A. 7th Cir. Certiorari 
granted. Reported below: 672 F. 2d 592 and 677 F. 2d 584.

No. 82-1127. Helicó ptero s  Naci onales  de  Colombi a , 
S.A. v. Hall  et  al . Sup. Ct. Tex. Certiorari granted. 
Reported below: 638 S. W. 2d 870.

No. 82-1167. Unite d States  v . Jacob sen  et  al . 
C. A. 8th Cir. Certiorari granted. Reported below: 683 F. 
2d 296.

No. 82-1200. Dai ly  Incom e  Fund , Inc ., et  al . v . Fox . 
C. A. 2d Cir. Certiorari granted. Reported below: 692 F. 
2d 250.

No. 82-1031. Jeffer son  Paris h  Hos pi tal  Distri ct  
No. 2 et  al . v. Hyd e . C. A. 5th Cir. Motions of Louisiana 
Hospital Association and American Hospital Association for 
leave to file briefs as amici curiae granted. Certiorari 
granted. Reported below: 686 F. 2d 286.

Certiorari Denied. (See also Nos. 82-1098 and 82-6054, 
supra.)

No. 81-2355. Unit ed  States  v . Ionia n  Glow  Mar in e , 
Inc . C. A. 4th Cir. Certiorari denied. Reported below: 
670 F. 2d 462.
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No. 81-6922. Broc k  et  al . v . Unit ed  States . C. A. 
9th Cir. Certiorari denied. Reported below: 667 F. 2d 
1311.

No. 82-86. Intersta te  Commer ce  Commi ss ion  v . 
Amer ic an  Truc ki ng  Assn s ., Inc ., et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 659 F. 2d 452, 669 F. 2d 
957, and 673 F. 2d 82.

No. 82-594. Interstate  Commerc e Commi ssi on  v . 
Ritter  Trans port ati on , Inc ., et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: 221 U. S. App. D. C. 
312, 684 F. 2d 86.

No. 82-814. Boff a  v . Uni ted  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 688 F. 2d 919.

No. 82-904. CONSTRUCTORA EL MONTE, S.A., ET AL. V. 
Unite d  States . C. A. 5th Cir. Certiorari denied. Re-
ported below: 688 F. 2d 837.

No. 82-931. Day  v . Texa s . Ct. App. Tex., 1st Sup. 
Jud. Dist. Certiorari denied.

No. 82-962. Thom as  et  al . v . Uni ted  States . Ct. Cl. 
Certiorari denied. Reported below: 231 Ct. Cl. 984.

No. 82-974. Thom assen  et  al . v . Uni ted  States  et  
al . C. A. 9th Cir. Certiorari denied.

No. 82-1007. Niesz ner  v . Orr , Secr etar y  of  the  Air  
Forc e . C. A. 8th Cir. Certiorari denied. Reported 
below: 684 F. 2d 562.

No. 82-1042. SUNDHEIMER V. COMMODITY FUTURES 
Trad ing  Commi ssi on . C. A. 2d Cir. Certiorari denied. 
Reported below: 688 F. 2d 150.

No. 82-1152. Hog ga rd  v . Arka nsas . Sup. Ct. Ark. 
Certiorari denied. Reported below: 277 Ark. 117, 640 S. W. 
2d 102.
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No. 82-1154. Borough  of  Sayr evil le  et  al . v . Mid -
dle sex  County  Utili ties  Authori ty  et  al . C. A. 3d 
Cir. Certiorari denied. Reported below: 690 F. 2d 358.

No. 82-1158. West  v . West . Ct. App. Okla. Certio-
rari denied.

No. 82-1161. Teams ters  Local  No . 243, Affi liated  
with  the  Intern atio na l  Brother hood  of  Teams ters , 
Cha uffeu rs , War ehou semen  & Helpers  of  Amer ica  v . 
Sears , Roeb uc k  & Co. C. A. 6th Cir. Certiorari denied. 
Reported below: 683 F. 2d 154.

No. 82-1182. Sout hern  Paci fi c  Tran spo rtat ion  Co . 
v. Nor ma n . C. A. 9th Cir. Certiorari denied.

No. 82-1185. Muir  et  al . v . Alabam a  Educ atio nal  
Televi si on  Com mi ssi on  et  al .; and

No. 82-1196. Barn stone  et  al . v . Univ ersi ty  of  
Housto n , KUHT-TV, et  al . C. A. 11th Cir. Certiorari 
denied. Reported below: 688 F. 2d 1033.

No. 82-1189. United  Tran sp orta tio n  Uni on  v . 
Southeas tern  Penn syl va nia  Transpo rtatio n Au -
tho ri ty  et  al . Sp. Ct. R. R. R. A. Certiorari denied. 
Reported below: 555 F. Supp. 1382.

No. 82-1195. Meyer  v . Thom son  & Mc Kinno n  Auch in - 
clos s  Kohlm eyer , Inc ., et  al . C. A. 9th Cir. Certiorari 
denied. Reported below: 686 F. 2d 818.

No. 82-1205. Sawyer  et  al . v . Iran ian  Stud ent  
Ass n , et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 688 F. 2d 837.

No. 82-1218. Flowers  Indu str ies , Inc ., et  al . v . 
Brown  et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 688 F. 2d 328.

No. 82-1234. Park er , Individually , and  as  Admi nis -
tr ator  of  the  Estate  of  Park er , et  al . v . Coun ty  of  
Nass au  et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 714 F. 2d 116.
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No. 82-5182. Lyons  v . Calif orn ia . App. Dept., Su-
per. Ct. Cal., County of Santa Barbara. Certiorari denied.

No. 82-5459. Devor ce  et  al . v . Uni ted  States .
C. A. 2d Cir. Certiorari denied. Reported below: 697 F. 
2d 299.

No. 82-5716. Chan dler  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 703 F. 2d 568.

No. 82-5768. Lamb  v . Jerni ga n , War den . C. A. 11th 
Cir. Certiorari denied. Reported below: 683 F. 2d 1332.

No. 82-5847. Krown  v . Unit ed  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 692 F. 2d 663.

No. 82-5887. Mealer  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 57 N. Y. 2d 214, 441 
N. E. 2d 1080.

No. 82-6001. Cas ar eale  et  al . v . Uni ted  States . 
C. A. 2d Cir. Certiorari denied. Reported below: 714 F. 
2d 118.

No. 82-6025. Giles  v . Hun t  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 688 F. 2d 831.

No. 82-6027. Luci en  v . Fitzsim mons  et  al . C. A. 7th 
Cir. Certiorari denied. Reported below: 698 F. 2d 1227.

No. 82-6036. Fitzger ald  v . Penthouse  Intern a -
tio nal , Ltd ., et  al . C. A. 4th Cir. Certiorari denied. 
Reported below: 691 F. 2d 666.

No. 82-6041. Smit h  v . Wyr ick , War den . C. A. 8th 
Cir. Certiorari denied. Reported below: 693 F. 2d 808.

No. 82-6044. Marti n  v . Estelle , Dir ecto r , Texas  
Depa rtm ent  of  Corr ectio ns . C. A. 5th Cir. Certiorari 
denied. Reported below: 691 F. 2d 202.

No. 82-6045. Mc Kinne y  v . Ohio . Ct. App. Ohio, War-
ren County. Certiorari denied.
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No. 82-6046. Zim ar do  v. Washi ngton . Ct. App. 
Wash. Certiorari denied. Reported below: 32 Wash. App. 
1008.

No. 82-6047. Endl er  v . United  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 688 F. 2d 849.

No. 82-6050. Burt  v . Wainwr ight , Dir ecto r , Flor -
ida  Depar tme nt  of  Corr ectio ns . C. A. 11th Cir. Cer-
tiorari denied. Reported below: 690 F. 2d 906.

No. 82-6051. Baum  et  al . v . Estate  of  Gillman  et  
al . C. A. 10th Cir. Certiorari denied.

No. 82-6056. Peppers  v . New  Jers ey . Super. Ct. 
N. J., App. Div. Certiorari denied.

No. 82-6117. Brown  v . Unite d  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 691 F. 2d 510.

No. 82-6135. Stallwo rth  v . Detroi t  Boar d  of  Edu -
ca tion  et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below: 708 F. 2d 728.

No. 82-6139. Ready  v . Unit ed  States . Ct. App. 
D. C. Certiorari denied. Reported below: 445 A. 2d 982.

No. 82-6153. Willi ams  v . Unit ed  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 689 F. 2d 191.

No. 82-6171. Murr ay  v . Uni ted  States . Ct. App. 
D. C. Certiorari denied.

No. 82-41. Inter stat e Com mer ce  Com mi ssi on  v . 
Steere  Tank  Lines , Inc ., et  al . C. A. 5th Cir. Certio-
rari denied. Reported below: 666 F. 2d 255.

Justi ce  Whi te , with whom Justi ce  Powell  and Jus -
tice  Rehnquis t  join, dissenting.

The Motor Carrier Act of 1980, 49 U. S. C. § 10101 et seq. 
(1976 ed., Supp. V), authorizes the Interstate Commerce 
Commission to lift restrictions on motor carriers’ existing au-
thority where the removal would, among other things, “rea-
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sonably broaden the categories of property authorized by the 
carriers’ certificate or permit.” § 10922(h)(l)(B)(i). Pur-
suant to the statute, the Commission issued guidelines for 
processing restriction-removal applications. The guidelines 
invite carriers authorized to haul “one or more named com-
modities” to apply for a broader authorization, such as 
authority to transport “commodities in bulk.” 49 CFR 
§ 1137.21(b) (1981).

In this case, Maxwell Co. applied to the Commission to 
broaden the commodity description in one of its existing cer-
tificates from “spent silica gel catalyst, in bulk” to “commod-
ities in bulk.” After considering submissions from Maxwell, 
and comments filed by two carriers objecting to the proposed 
broadening, the Commission’s Restriction Removal Board 
concluded that the application should be granted. The 
Board found that the proposed broadening “will reduce the 
consumption of energy resources, will offer potential cost 
savings and improved efficiency, will enable applicant to pro-
vide full service to a broader range of shippers and in rural 
communities, and will be consistent with the [transporta-
tion policies of the Act].” The Commission denied internal 
appeal.

Steere Tank Lines, one of the objecting carriers, then chal-
lenged the Commission’s action in the Court of Appeals for 
the Fifth Circuit, arguing that the Commission’s guidelines 
were not valid under the Act. Relying on its earlier decision 
in American Trucking Assns., Inc. v. ICC, 659 F. 2d 452 
(1981), cert, denied, ante, p. 1022, the court held that the 
Commission’s action was improper. 666 F. 2d 255 (1982). 
The Fifth Circuit maintained that the Commission’s guide-
lines fail to account for the Motor Carrier Act’s mandate that 
every carrier be “fit, willing, and able ... to provide the 
transportation to be authorized by the certificate.” 49 
U. S. C. § 10922(a)(1) (1976 ed., Supp. V). Accordingly, the 
court remanded the decision in this case to the Commission 
for further proceedings.
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The Commission now petitions for a writ of certiorari, 
claiming that the Court of Appeals has engrafted a require-
ment on restriction-removal proceedings not required or con-
templated by Congress and that will impede the Commis-
sion’s ability to implement the policies of the Motor Carrier 
Act of 1980. In ruling upon such restriction-removal applica-
tions, the Commission is directed by the Act to consider “the 
impact of the proposed restriction removal upon the con-
sumption of energy resources, potential cost savings and im-
proved efficiency, and the transportation policy set forth in 
[the Act]” and to “give special consideration to providing and 
maintaining service to small and rural communities and small 
shippers.” 49 U. S. C. § 10922(h)(2) (1976 ed., Supp. V). 
The Act does not apply the “fit, willing, and able” require-
ment to applications for removal of service restrictions; this 
requirement is expressly applicable only to carriers seeking 
a new certificate. § 10922(b)(1)(A). In the Commission’s 
view, the result of the Court of Appeals’ decision is to render 
the restriction-removal process the equivalent of an appli-
cation for new authority, frustrating Congress’ intent that 
restriction-removal applications be processed in a more sim-
plified and expeditious manner.

I would grant certiorari in this case. Although another Cir-
cuit that has considered this issue has reached the same re-
sult, see Ritter Transportation, Inc. v. ICC, 221 U. S. App. 
D. C. 312, 684 F. 2d 86 (1982), cert, denied, ante, p. 1022, 
there is considerable force to the Commission’s argument 
that these decisions frustrate the will of Congress. Nor do 
I agree with respondents that it is too early to determine 
whether the Courts of Appeals’ decisions will substantially 
impair national transportation goals. The Commission itself 
is in the best position to speak to this matter. The Commis-
sion reports that its Restriction Removal Board, which regu-
larly processed applications for expanded authority, has been 
closed down due to a lack of applications being filed. The 
Commission believes this is at least partially attributable to 
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the “potential applicant’s perception that it is now easier to 
obtain a new certificate under Section 10922(b) than it is to 
obtain the expansion of an existing certificate in a restriction 
removal proceeding.” Reply Brief for Petitioner in ICC v. 
Ritter Transportation, Inc., 0. T. 1982, No. 82-594, p. 2. It 
seems to me that the Courts of Appeals have sidetracked an 
entire regulatory program of the Commission and that ple-
nary consideration is warranted at this time so that there 
may be an early judgment as to whether the Courts of Ap-
peals have correctly read the statute.*

No. 82-227. Provi dence  Journ al  Co . v . Home  Plac e -
ment  Servi ce , Inc ., et  al . C. A. 1st Cir. Motion of 
American Newspaper Publishers Association for leave to file 
a brief as amicus curiae granted. Certiorari denied. Re-
ported below: 682 F. 2d 274.

No. 82-869. Froude  et  al . v . Eagl e -Pic her  Indu s -
tri es , Inc ., et  al . C. A. 1st Cir. Motions of American 
Home Assurance Co. et al., Insurance Company of North 
America, and Aetna Casualty & Surety Co. for leave to file 
briefs as amici curiae granted. Certiorari denied. Justic e  
Bren nan  took no part in the consideration or decision of 
these motions and this petition. Reported below: 682 F. 2d 
12.

No. 82-878. Kalm ar  v . Uni ted  States . C. A. 3d Cir. 
Motion of petitioner for waiver of time requirement granted. 
Certiorari denied. Reported below: 688 F. 2d 919.

No. 82-1097. Eagl e -Pich er  Indu str ies , Inc . v . Lib -
erty  Mutu al  Insur anc e  Co . et  al . C. A. 1st Cir. Mo-
tion of Insurance Company of North America for leave to file 
a brief as amicus curiae granted. Certiorari denied. Jus -
tice  Bren nan  took no part in the consideration or decision 

*If certiorari were granted, I would hold the petitions filed by the 
Commission in ICC v. Ritter Transportation, Inc., No. 82-594, and ICC v. 
American Trucking Assns., Inc., No. 82-86, pending consideration of this 
case.
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of this motion and this petition. Reported below: 682 F. 2d 
12.

No. 82-6035. Quint ana  v . Vir gini a . Sup. Ct. Va. 
Certiorari denied. Reported below: 224 Va. 127, 295 S. E. 
2d 643.

Justi ce  Brenn an  and Just ice  Mars hal l , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentence in this case.
Rehearing Denied

No. 82-5794. Anders on  v . Spaldi ng , Super inten d -
ent , Wash ing ton  State  Peniten tiar y , et  al ., 459 U. S. 
1175. Petition for rehearing denied.

No. 82-5862. Boggs  v. Unit ed  State s , 459 U. S. 1118. 
Motion for leave to file petition for rehearing denied.

Marc h  9, 1983
Dismissal Under Rule 53

No. 82-6231. Baum ann  v . Keoha ne , War den , et  al . 
C. A. 9th Cir. Certiorari dismissed under this Court’s Rule 
53. Reported below: 692 F. 2d 762.

Marc h  11, 1983
Dismissal Under Rule 53

No. 82-1065. CONROCK Co. ET AL. V. TEXAS PARTNERS 
et  al . C. A. 9th Cir. Certiorari dismissed under this 
Court’s Rule 53. Reported below: 685 F. 2d 1116.

Marc h  21, 1983
Appeal Dismissed

No. 82-1192. DiPier o  v . Good man  et  al . Appeal from 
Ct. App. Mass, dismissed for want of jurisdiction. Treating 
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the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied. Reported below: 14 
Mass. App. 929, 436 N. E. 2d 998.
Certiorari Granted—Vacated and Remanded

No. 81-1531. Montana  v . Jacks on . Sup. Ct. Mont. 
Certiorari granted, judgment vacated, and case remanded to 
the Supreme Court of Montana to consider whether its judg-
ment is based upon federal or state constitutional grounds, or 
both, California v. Krivda, 409 U. S. 33 (1972), and, if its 
judgment is not based upon state constitutional grounds, for 
further consideration in light of South Dakota v. Neville, 459 
U. S. 553 (1983). Reported below: 195 Mont. 185,637 P. 2d 1.

Justi ce  Stevens , dissenting.
In its opinion explaining its holding that the defendant’s re-

fusal to submit to a sobriety test is inadmissible, the majority 
of the Supreme Court of Montana stated, in part:

“We hold that such refusal is testimonial in nature and 
that to admit evidence of the fact of refusal would violate 
the defendant’s Fifth Amendment privilege as guaran-
teed by the United States Constitution, and would fur-
ther violate defendant’s privilege as guaranteed by Art. 
II, §25 of the Montana Constitution.” 195 Mont. 185, 
185-186, 637 P. 2d 1.

After analyzing the federal constitutional question in the 
light of this Court’s opinion in Schmerber v. California, 384 
U. S. 757 (1966), the court continued:

“The issue is also controlled by Art. II, § 25 of our own 
constitution, which provides that ‘No person shall be 
compelled to testify against himself in a criminal pro-
ceeding.’ The issue involves a communication that is 
testimonial in nature, and we must resolve the issue by 
applying Art. II, §25. Clearly, to permit evidence of 
defendant’s refusal to take the breathalyzer test would 
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violate not only the United States Constitution, but also 
our own constitution.

“In State v. Finley (1977), 173 Mont. 162, 566 P. 2d 
1119, we held that a defendant’s privilege against self-
incrimination was not violated by admitting into evi-
dence a videotape recording of his post-arrest words and 
actions. We decided that the tape had not been intro-
duced for the incriminating content of the words uttered 
by the defendant, but rather for the purpose of aiding 
the jury in understanding the testimony of the witnesses 
who had observed the defendant’s unsteady walk and his 
slurred speech af ter his arrest. We specifically noted that 
the videotape did not contain incriminating responses to 
interrogation by the police. But the same situation does 
not exist here. It is obvious that defendant’s refusal is 
inherently self-incriminating because it carries a strong 
inference of guilt—the prosecutor would surely argue 
that defendant’s refusal to take the test was prompted 
only by his knowledge that the test results would reveal 
his intoxication, and therefore incriminate him.

“We hold under our own constitution, that if a commu-
nication of refusal, whether written, verbal, or other-
wise, involves the defendant’s consciousness of the facts 
and the operation of his mind in expressing it, the com-
munication is testimonial in nature. A defendant’s si-
lence or negative reply to an officer’s request which calls 
for an immediate reply is clearly an overt communication 
of the defendant’s thoughts in response to the request. 
Doyle v. Ohio (1976), 426 U. S. 610 .... It is the act of 
refusal that is pertinent and suggestive of guilt, rather 
than the way in which it is communicated. Under our 
constitution, the privilege against self-incrimination for-
bids any compulsory communication of an accused per-
son’s thoughts, whether by acts or words spoken, and 
the fact that it does not extend its protection to forbid 
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the compulsory exhibition of physical characteristics 
does not nullify the protection it does provide.” 195 
Mont., at 191-192, 637 P. 2d, at 4-5.

Consistent with the views I expressed in dissent in South 
Dakota v. Neville, 459 U. S. 553, 566 (1983), I believe the 
statements I have quoted are sufficient to demonstrate that 
the judgment of the Montana Supreme Court rests on an ade-
quate and independent state ground and that this Court is 
therefore without jurisdiction to vacate its judgment. I 
therefore respectfully dissent.

Miscellaneous Orders
No. A-704. Barone  et  al . v . Uni ted  States . C. A. 

11th Cir. Application for recall and stay of mandate, ad-
dressed to Justic e  Marsh all  and referred to the Court, 
denied.

No. A-728. Dai ly  Local  News  Co . v . Gawthrop , 
Judg e of  the  Cou rt  of  Common  Plea s in  the  Fif -
teent h  Judic ial  Distri ct  of  Penns ylva ni a , et  al .; and

No. A-729. Phila delp hia  Newsp aper s , Inc . v . 
Gawthrop , Judg e of  the  Cou rt  of  Comm on  Pleas  in  
the  Fifteenth  Judic ial  Distr ict  of  Pennsyl vani a , et  
al . Sup. Ct. Pa. The orders heretofore entered by Jus -
tic e  Brenn an  on March 3, 1983, are vacated and the appli-
cations for stay are denied.

No. A-771. Watt , Secreta ry  of  the  Inter ior , et  al . 
v. Community  for  Creati ve  Non -Viole nce  et  al . 
C. A. D. C. Cir. The order heretofore entered by The  
Chief  Justic e  on March 17, 1983, is continued pending the 
timely filing and disposition of a petition for writ of certiorari.

* No. D-278. In  re  Disb arment  OF Pagli ani te . Dis-
barment entered. [For earlier order herein, see 458 U. S. 
1125.]

No. D-303. In  re  Disb arm ent  of  Otis . Disbarment 
entered. [For earlier order herein, see 459 U. S. 1082.]
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No. D-315. In  re  Disba rment  of  Cobu rn . Disbar-
ment entered. [For earlier order herein, see 459 U. S. 
1141.]

No. D-320. In  re  Dis bar ment  of  Ruben stein . 
J. Mortimer Rubenstein, of Cliffside Park, N. J., having re-
quested to resign as a member of the Bar of this Court, it is 
ordered that his name be stricken from the roll of attorneys 
admitted to practice before the Bar of this Court. The rule 
to show cause, heretofore issued on February 28, 1983 [ante, 
p. 1009], is hereby discharged.

No. 81-984. Firs t  Nationa l  City  Bank  v . Banco  pa ra  
el  Come rc io  Exteri or  de  Cuba . C. A. 2d Cir. [Certio-
rari granted, 459 U. S. 942.] Motion of the Solicitor General 
to permit Richard G. Wilkins, Esquire, to present oral argu-
ment pro hac vice on behalf of the United States as amicus 
curiae granted.

No. 81-1271. Falls  City  Indust ries , Inc . v . Vanc o  
Beverag e , Inc . C. A. 7th Cir. [Certiorari granted, 455 
U. S. 988.] Motion of respondent for leave to file second 
supplemental brief after argument denied.

No. 81-2386. Del Coste llo  v . Intern atio nal  Bro th -
erhood  of  Teams ters  et  al . C. A. 4th Cir. [Certiorari 
granted, 459 U. S. 1034.] Motion of respondent Anchor Mo-
tor Freight, Inc., for special permission to divide oral argu-
ment denied.

No. 82-242. Burf ord , Admini strator , Envi ronm en -
tal  Pro tectio n  Agenc y  v . Sierr a  Club  et  al . C. A. 
D. C. Cir. [Certiorari granted sub nom. Gorsuch v. Sierra 
Club, 459 U. S. 942.] Motion of respondent Environmental 
Defense Fund for reconsideration of order of February 22, 
1983 [459 U. S. 1197], denying leave to file motion for divided 
argument out of time denied.

No. 82-357 (A-759). Mic hi ga n  v . Cliff ord  et  al . Ct. 
App. Mich. [Certiorari granted, 459 U. S. 1168.] Motion of 
Timothy A. Baughman, Esquire, to permit Janice M. Joyce 
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Bartee to present oral argument pro hac vice on behalf of pe-
titioner granted. Application of petitioner for leave to file a 
brief in excess of the page limitations, presented to Justi ce  
O’Connor , and by her referred to the Court, denied.

No. 82-432. Local  No . 82, Furni ture  & Piano  Mov -
in g , Furn itur e  Stor e  Driv ers , Helpers , Wareho use -
men  & Packer s , et  al . v . Cro wley  et  al . C. A. 1st Cir. 
[Certiorari granted, 459 U. S. 1168.] Motion of respondents 
to limit questions presented for review and/or to dismiss the 
writ as improvidently granted denied.

No. 82-486. Uni ted  Brot her hood  of  Carp enter s  & 
Joi ners  of  Amer ic a , Local  610, AFL-CIO, et  al . v . 
Scott  et  al . C. A. 5th Cir. [Certiorari granted, 459 
U. S. 1034.] Motion of National Right to Work Legal De-
fense Foundation for leave to file a brief as amicus curiae 
granted.

No. 82-502. Palla s  Ship pin g  Agenc y , Ltd . v . Duri s .
C. A. 6th Cir. [Certiorari granted, 459 U. S. 1014.] Mo-
tion of Local 1291 et al. for leave to file a brief as amici curiae 
granted.

No. 82-524. Balti mor e  Gas  & Electr ic  Co . et  al . v . 
Natur al  Resou rces  Defen se  Cou nci l , Inc .;

No. 82-545. Unit ed  States  Nuclea r  Regu lato ry  
Commi ss ion  et  al . v . Natur al  Resou rces  Defen se  
Counc il , Inc ., et  al .; and

No. 82-551. Com mo nwea lth  Edi son  Co . et  al . v . Nat -
ura l  Resou rces  Defen se  Cou nci l , Inc ., et  al . C. A.
D. C. Cir. [Certiorari granted, 459 U. S. 1034.] Motion of 
Limerick Ecology Action, Inc., et al. for leave to file a brief 
as amici curiae granted. Justi ce  Powell  took no part in 
the consideration or decision of this motion.

No. 82-647. Kir kpatr ic k  v . Chri sti an  Homes  of  Abi -
lene , Inc ., et  al . Ct. App. Tex., 11th Sup. Jud. Dist. 
[Certiorari granted, 459 U. S. 1145.] Motion of petitioner to 
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direct the Clerk to schedule oral argument during April 1983 
granted.

No. 82-660. Uni ted  States  v . Cro ni c . C. A. 10th Cir. 
[Certiorari granted, 459 U. S. 1199.] Motion of respondent 
to discharge counsel appointed by lower court and for leave 
to proceed pro se denied. Motion for appointment of counsel 
granted, and it is ordered that David W. Duncan, Esquire, of 
Durango, Colo., be appointed to serve as counsel for respond-
ent in this case.

No. 82-1041. Dic kman  et  al . v . Comm iss ion er  of  In -
terna l  Reven ue . C. A. 11th Cir. [Certiorari granted, 
459 U. S. 1199.] Motion of the parties to dispense with 
printing the joint appendix granted.

No. 82-1066. Unite d States  v . Ptasyns ki  et  al . 
D. C. Wyo. [Probable jurisdiction noted, 459 U. S. 1199.] 
Motion of the Solicitor General to direct the Clerk to schedule 
oral argument during April 1983 granted.

No. 82-1135. Estelle , Dir ector , Texas  Depar tment  
of  Corr ect ions  v . Wigg ins . C. A. 5th Cir. [Certiorari 
granted, 459 U. S. 1199.] Motion of respondent for appoint-
ment of counsel granted, and it is ordered that Craig Smyser, 
Esquire, of Houston, Tex., be appointed to serve as counsel 
for respondent in this case. In all other respects the motion 
is denied.

No. 82-1156. Teledy ne  Mov ib le  Off sho re , Inc ., et  
al . v. Thom ps on . Appeal from Sup. Ct. La.; and

No. 82-1253. Solem , War den , South  Dak ota  State  
Penite ntiar y , et  al . v . Bartlett . C. A. 8th Cir. The 
Solicitor General is invited to file briefs in these cases ex-
pressing the views of the United States.

No. 82-1260. Copp erweld  Corp , et  al . v . Indepen d -
enc e  Tube  Corp . C. A. 7th Cir. Motion of petitioners to 
suggest that the Court invite the Solicitor General to present 
the views of the United States denied. Motions of American 
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Iron & Steel Institute, National Association of Manufactur-
ers, and Chamber of Commerce of the United States for 
leave to file briefs as amici curiae granted. The Solicitor 
General is invited to file a brief in this case expressing the 
views of the United States. Just ice  White  took no part in 
the consideration or decision of these motions and this order.

No. 82-6077. In  re  William s . Motion of petitioner for 
leave to proceed in forma pauperis denied. Petitioner is al-
lowed until April 11, 1983, within which to pay the docketing 
fee required by Rule 45(a) and to submit a petition in compli-
ance with Rule 33 of the Rules of this Court.

No. 82-6134. In  re  Morrow . Petition for writ of man-
damus denied.

No. 82-6060. In  re  Green . Petition for writ of prohi-
bition and/or mandamus denied.
Probable Jurisdiction Noted

No. 82-1050. Heckl er , Secr etar y  of  Health  and  
Human  Servi ces  v . Mathews  et  al . Appeal from D. C. 
N. D. Ala. Probable jurisdiction noted.
Certiorari Granted

No. 82-708. Summ a  Corp . v . Calif orni a  ex  rel . 
State  Lands  Commi ss ion  et  al . Sup. Ct. Cal. Certio-
rari granted. Reported below: 31 Cal. 3d 288, 644 P. 2d 792.

No. 82-1095. Pulley , War den  v . Harr is . C. A. 9th 
Cir. Motion of respondent for leave to proceed in forma 
pauperis and certiorari granted. Reported below: 692 F. 2d 
1189.
Certiorari Denied. (See also No. 82-1192, supra.}

No. 81-1326. Baron i et  al . v . Unite d  States . C. A. 
5th Cir. Certiorari denied. Reported below: 662 F. 2d 287.

No. 81-1881. Char les  v . Wade  et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 665 F. 2d 661.
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No. 81-6404. Talley  v . Cro sso n  et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 663 F. 2d 713.

No. 82-630. Tis chen dor f , ak a Montgo mery  v . 
Tis chend orf . Sup. Ct. Minn. Certiorari denied. Re-
ported below: 321 N. W. 2d 405.

No. 82-803. Bialec ki  v . Litt le  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 696 F. 2d 980.

No. 82-811. Elr od , Sher iff  of  Coo k  County , Illi -
noi s , et  al . v. Mass arella ; and

No. 82-844. United  States  ex  rel . Massa rella  v . 
Elro d , Sher iff  of  Cook  Count y , et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 682 F. 2d 688.

No. 82-893. Stoller  v . Mar sh , Secr etary  of  the  
Army . C. A. D. C. Cir. Certiorari denied. Reported 
below: 221 U. S. App. D. C. 22, 682 F. 2d 971.

No. 82-998. Stuar t  v . Unite d  States . C. A. Sth Cir. 
Certiorari denied. Reported below: 689 F. 2d 759.

No. 82-1017. Mc Clure  v . Under sea  Indu str ies , 
Inc ., dba  Scub ap ro , et  al . C. A. 11th Cir. Certiorari 
denied. Reported below: 671 F. 2d 1287 and 685 F. 2d 1309.

No. 82-1026. Mari ne  Midl and  Bank  v . Unit ed  
State s . C. A. Fed. Cir. Certiorari denied. Reported 
below: 231 Ct. Cl. 496, 687 F. 2d 395.

No. 82-1029. I very  v. Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 686 F. 2d 410.

No. 82-1057. Brot her hoo d  of  Rai lway  & Airli ne  
Clerk s , Conso lidated  System  Boar d  of  Adjustme nt  
46, et  al . v. Burli ngton  North ern  Inc . et  al . C. A. 
Sth Cir. Certiorari denied. Reported below: 696 F. 2d 
1000.

No. 82-1078. Brown  v . Kentu cky . Sup. Ct. Ky. Cer-
tiorari denied. Reported below: 639 S. W. 2d 758.
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No. 82-1084. Ass oc ia tio n  of  Co -Opera tiv e  Membe rs , 
Inc ., et  al . v . Far mlan d  Industr ies , Inc . C. A. 5th 
Cir. Certiorari denied. Reported below: 684 F. 2d 1134.

No. 82-1129. New  Orlea ns  Steams hip  Ass n . v . Wil -
liam s  ET AL.; and

No. 82-1134. Intern ationa l  Long sho reme n ’s  Ass n , 
et  al . v. Willi ams  et  al . C. A. 5th Cir. Certiorari de-
nied. Reported below: 673 F. 2d 742 and 688 F. 2d 412.

No. 82-1163. S.E.A. Towi ng  Co ., Inc . v . Great  At -
lanti c  Insur anc e  Co . C. A. 5th Cir. Certiorari denied. 
Reported below: 688 F. 2d 1000.

No. 82-1164. Dotso n et  al . v . Mountai n Mis si on  
Sch oo l , Inc ., et  al . C. A. 4th Cir. Certiorari denied. 
Reported below: 692 F. 2d 752.

No. 82-1174. Intersta te  Mari na  Development  Co . 
v. Wri ght  et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 688 F. 2d 846.

No. 82-1181. James  v . Distr ict  of  Colu mbi a  Cou rt  of  
Appeals . Ct. App. D. C. Certiorari denied. Reported 
below: 452 A. 2d 163.

No. 82-1190. Stillwa ter  Condomi nium  Ass n . v . 
Ameri can  Home  Assu ran ce  Co . et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 688 F. 2d 848.

No. 82-1193. Maras hi  v . Forbes  Fur nitu re  Co . et  
al . Dist. Ct. App. Fla., 5th Dist. Certiorari denied. Re-
ported below: 415 So. 2d 1389.

No. 82-1202. Steere  Tank  Lines , Inc . v . Inter state  
Com mer ce  Commi ssi on  et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 687 F. 2d 104.

No. 82-1204. Wer -Coy  Fabr icat ion  Co ., Inc . v . 
Sheet  Metal  Worker s Intern ationa l  Ass n ., Local  
Union  No . 292, AFL-CIO. C. A. 6th Cir. Certiorari de-
nied. Reported below: 705 F. 2d 458.
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No. 82-1206. Reuss er , Admi nis trat or  of  the  Es -
tate  of  Reusser  v . Amer ic an  Banker s  Insu ran ce  Co . 
C. A. 9th Cir. Certiorari denied. Reported below: 688 F. 
2d 845.

No. 82-1211. Fry  et  al . v . Texa s . Ct. Crim. App. 
Tex. Certiorari denied. Reported below: 639 S. W. 2d 463.

No. 82-1214. Lehner  v . Unit ed  States  et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 685 F. 2d 
1187.

No. 82-1224. KATV-Cha nn el  7 v. Thomas . C. A. 8th 
Cir. Certiorari denied. Reported below: 692 F. 2d 548.

No. 82-1227. For bes  v . Newman . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 82-1235. Luna  v . Texa s . Ct. App. Tex., 5th Sup. 
Jud. Dist. Certiorari denied.

No. 82-1236. Mor ton  et  al . v . Zidell  Explor ation s , 
Inc . C. A. 9th Cir. Certiorari denied. Reported below: 
695 F. 2d 347.

No. 82-1238. Meyerso n et  al . v . Espanol a  Way  
Corp . C. A. 11th Cir. Certiorari denied. Reported be-
low: 690 F. 2d 827.

No. 82-1245. Mowder  et  al . v . Illi noi s  ex  rel . Rob -
erts , State ’s Attor ney , San ga mon  County , Illi nois . 
App. Ct. Ill., 4th Dist. Certiorari denied.

No. 82-1249. Ojeda  v . New  Yor k . App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 
89 App. Div. 2d 941, 454 N. Y. S. 2d 488.

No. 82-1250. Flor ida  ex  rel . Smi th , Tru stee  v . Or -
ang e  Count y , Flor ida , et  al . Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 421 So. 2d 83.

No. 82-1251. Rome  v . Supr eme  Court  of  Kan sas . 
C. A. 10th Cir. Certiorari denied.
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No. 82-1252. Becton  v . Detroi t  Term inal  of  Con -
soli dated  Frei gh twa ys . C. A. 6th Cir. Certiorari de-
nied. Reported below: 687 F. 2d 140.

No. 82-1254. Lewis  v . Centra l  Pied mon t  Community  
College . C. A. 4th Cir. Certiorari denied. Reported 
below: 689 F. 2d 1207.

No. 82-1265. Illinoi s v . Gar cia . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 109 Ill. App. 3d 
142, 440 N. E. 2d 269.

No. 82-1268. Conf eder ated  Tri bes  of  the  Warm  
Spri ngs  Reserv ati on  of  Oregon  v . Egger , Commi s -
sio ner  of  the  Inter nal  Revenue  Servi ce , et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 691 F. 
2d 878.

No. 82-1284. Knigh t  et  al . v . Nationa l  Unio n  Fir e  
Insu ra nc e of  Pitts burgh , Penn sylv ani a , et  al . 
C. A. 11th Cir. Certiorari denied. Reported below: 685 F. 
2d 1387.

No. 82-1288. Amer ic an  Bro adc ast in g  Cos ., Inc . v . 
Clark . C. A. 6th Cir. Certiorari denied. Reported 
below: 684 F. 2d 1208.

No. 82-1294. Aztec  Steel  Co . et  al . v . Flori da  
Steel  Corp . C. A. 11th Cir. Certiorari denied. Re-
ported below: 691 F. 2d 480.

No. 82-1298. Mc Manu s  v . Penn syl va ni a . Super. Ct. 
Pa. Certiorari denied. Reported below: 299 Pa. Super. 
621, 445 A. 2d 244.

No. 82-1314. Fog arty  v . Unit ed  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 692 F. 2d 542.

No. 82-1315. Bunc h  v . Unite d  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 708 F. 2d 729.

No. 82-1316. DiLeo  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied.
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No. 82-1323. Marr ale  v . Unit ed  State s ; and
No. 82-1336. Marr ale  v . Unite d  States . C. A. 2d 

Cir. Certiorari denied. Reported below: 695 F. 2d 658.

No. 82-1329. Fisher man  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 690 F. 2d 748.

No. 82-1332. Aviles  v . Unit ed  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 692 F. 2d 769.

No. 82-1333. Mari n  Ridg eland  Co . et  al . v . Uni ted  
States . C. A. 9th Cir. Certiorari denied. Reported 
below: 689 F. 2d 1329.

No. 82-1337. Peco ra  v . Mar yla nd . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 52 Md. App. 779.

No. 82-1340. Compani a  de  Gas  de  Nuevo  Lar edo , 
S.A. v. Entex , Inc . C. A. 5th Cir. Certiorari denied. 
Reported below: 686 F. 2d 322.

No. 82-1343. Honi gma n  v . Uni ted  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 685 F. 2d 448.

No. 82-1357. Brat ton  v . Uni ted  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 708 F. 2d 729.

No. 82-1358. Quenzer  v . Quen zer . Sup. Ct. Wyo. 
Certiorari denied. Reported below: 653 P. 2d 295.

No. 82-1359. Ciot ti  v. Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 696 F. 2d 986.

No. 82-1366. Adam s v . Depar tment  of  the  Arm y , 
Corp s  of  Engi neer s . C. A. Fed. Cir. Certiorari denied. 
Reported below: 703 F. 2d 584.

No. 82-1368. Cooper  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 697 F. 2d 298.

No. 82-1375. Ehli ng er  v . Unite d  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 689 F. 2d 191.
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No. 82-1392. Strai n  v . Unit ed  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 688 F. 2d 849.

No. 82-5821. Ames  v . United  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 685 F. 2d 421.

No. 82-5876. Boyles  v. Alask a . Sup. Ct. Alaska. 
Certiorari denied.

No. 82-5882. Gomez -Gomez  v . Immi gra tio n  and  Natu -
rali zatio n  Servic e . C. A. 11th Cir. Certiorari denied. 
Reported below: 681 F. 2d 1347.

No. 82-5890. Payn e  v . Miss ou ri . Sup. Ct. Mo. Cer-
tiorari denied. Reported below: 639 S. W. 2d 597.

No. 82-5895. Morr is  v . Miss our i. Sup. Ct. Mo. Cer-
tiorari denied. Reported below: 639 S. W. 2d 589.

No. 82-5921. Ruiz et  al . v . Estelle  et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 679 F. 2d 1115 
and 688 F. 2d 266.

No. 82-5939. Ball est ero s  v . Uni ted  States . C. A. 
9th Cir. Certiorari denied. Reported below: 691 F. 2d 869.

No. 82-6020. La Grang e  v . Texa s . Ct. App. Tex., 13th 
Sup. Jud. Dist. Certiorari denied.

No. 82-6055. Hend ers on  v . Rain es . C. A. 9th Cir. 
Certiorari denied.

No. 82-6062. Forn ash  v. Mars ha ll . C. A. 6th Cir. 
Certiorari denied. Reported below: 686 F. 2d 1179.

No. 82-6064. Pool  v . Wyri ck , Ward en , Miss ouri  
State  Peniten tiar y . C. A. Sth Cir. Certiorari denied.

No. 82-6067. Hamm er  v . Meachum , Dir ecto r  of  
Oklahom a  Depa rtment  of  Corre cti ons , et  al . C. A. 
10th Cir. Certiorari denied. Reported below: 691 F. 2d 
958.
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No. 82-6071. Sulie  v. Duckwort h , War den , et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 689 F. 
2d 128.

No. 82-6074. Cegie lsk i v . Wisc on sin . Ct. App. Wis. 
Certiorari denied. Reported below: 109 Wis. 2d 698, 327 
N. W. 2d 724.

No. 82-6076. Oxley  v . Loui sia na . Sup. Ct. La. Cer-
tiorari denied. Reported below: 421 So. 2d 925.

No. 82-6078. RONSON V. COMMISSIONER OF INTERNAL 
Revenue . C. A. D. C. Cir. Certiorari denied.

No. 82-6084. Thrash er  v . Mis sou ri  State  Highwa y  
Commi ssio n et  al . C. A. 8th Cir. Certiorari denied. 
Reported below: 691 F. 2d 504.

No. 82-6085. Rober ts  v . King , Secreta ry , Loui si ana  
Depar tment  of  Corr ection s . C. A. 5th Cir. Certiorari 
denied.

No. 82-6086. Murr ay  v . Magg io , War den , et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 692 F. 
2d 755.

No. 82-6092. Bach ert  v . Pennsy lvani a . Sup. Ct. Pa. 
Certiorari denied. Reported below: 499 Pa. 398, 453 A. 2d 
931.

No. 82-6095. Evans  v . Malm  Fir eplac es , Inc ., et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 694 F. 
2d 723.

No. 82-6097. Jacks on  v. Unit ed  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 688 F. 2d 1121.

No. 82-6098. Ander son  v . Mintzes . C. A. 6th Cir. 
Certiorari denied. Reported below: 705 F. 2d 451.

No. 82-6101. Sawyer  v . Flori da  Bar . Sup. Ct. Fla. 
Certiorari denied. Reported below: 420 So. 2d 302.
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No. 82-6102. Adam s  v . Math is  et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 692 F. 2d 769.

No. 82-6105. Donaldson  v . Maggi o , War den . Sup. 
Ct. La. Certiorari denied. Reported below: 423 So. 2d 
1171.

No. 82-6107. Troli a  v . Illin oi s . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 107 Ill. App. 3d 
487, 437 N. E. 2d 804.

No. 82-6112. Moore  v . Smi th , Sup eri nte nd ent , Ken -
tuck y  State  Reform ator y . C. A. 6th Cir. Certiorari 
denied. Reported below: 694 F. 2d 115.

No. 82-6119. Carp ente r  v . Rees , War den , Ken -
tucky  State  Reform atory , et  al . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 705 F. 2d 452.

No. 82-6124. Dykes  v . Illinoi s . Sup. Ct. Ill. Certio-
rari denied.

No. 82-6125. Huang  v . Fitzpa tric k  et  al . C. A. 1st 
Cir. Certiorari denied. Reported below: 692 F. 2d 745.

No. 82-6129. Lee  et  al . v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 58 N. Y. 2d 771, 445 
N. E. 2d 214.

No. 82-6130. Rizzo v . Uni ted  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 698 F. 2d 1234.

No. 82-6131. Parker  v . Lou is ia na . Sup. Ct. La. 
Certiorari denied. Reported below: 421 So. 2d 834.

No. 82-6132. Wulff enst ein  v. Utah . Sup. Ct. Utah. 
Certiorari denied. Reported below: 657 P. 2d 289.

No. 82-6133. Whitley  v . Beachm an  et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 705 F. 2d 460.

No. 82-6136. Vasq uez  v . Estelle , Dir ecto r , Texa s  
Depa rtm ent  of  Corre cti ons . C. A. 5th Cir. Certiorari 
denied.
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No. 82-6138. Broo ks  v . Presi den t  of  the  Unite d  
States  et  al . C. A. 4th Cir. Certiorari denied. Re-
ported below: 694 F. 2d 716.

No. 82-6147. Brown  v . Minneap olis  Electr ic  Steel  
Casti ngs  Co . et  al . Sup. Ct. Minn. Certiorari denied.

No. 82-6150. Fejera n , ak a  Cruz  v . People  of  the  
Terr itory  of  Guam . C. A. 9th Cir. Certiorari denied. 
Reported below: 687 F. 2d 302.

No. 82-6151. Hayes  v . Uni ted  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 698 F. 2d 1233.

No. 82-6155. Spitler  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 696 F. 2d 986.

No. 82-6161. Donova n  v . Harri s , Superi ntendent , 
Green  Have n  Correc tion al  Faci lity . C. A. 2d Cir. 
Certiorari denied. Reported below: 714 F. 2d 112.

No. 82-6170. Barr ett  v . South  Caro lina . Sup. Ct. 
S. C. Certiorari denied. Reported below: 278 S. C. 414, 
297 S. E. 2d 794.

No. 82-6173. Angulo -Quinones  v . Unit ed  States ; 
Cuesta s -Fuen tes  v. Unit ed  States ; and Cesar  v . 
Uni ted  States . C. A. 11th Cir. Certiorari denied. Re-
ported below: 694 F. 2d 725.

No. 82-6177. Simm ons  v . Uni ted  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 698 F. 2d 1234.

No. 82-6179. Reeves  v . Unit ed  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 692 F. 2d 766.

No. 82-6183. Ostr er  v. Unite d  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 714 F. 2d 118.

No. 82-6185. Fail  v . Sears , Roebuc k  & Co. C. A. 5th 
Cir. Certiorari denied. Reported below: 692 F. 2d 756.
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No. 82-6196. Taba res  et  al . v . Unite d States . 
C. A. 11th Cir. Certiorari denied. Reported below: 690 F. 
2d 906.

No. 82-6207. Estr ada  v . Uni ted  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 688 F. 2d 849.

No. 82-6212. Gibs on  v . Unit ed  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 690 F. 2d 697.

No. 82-6215. Wils on  v . Rose , War den , et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 708 F. 2d 731.

No. 82-6220. Colli ns  v. Uni ted  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 690 F. 2d 431.

No. 82-6224. Antonelli  v . Kunev  et  al . C. A. 8th 
Cir. Certiorari denied.

No. 82-6235. Rowe  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 696 F. 2d 993.

No. 82-6243. Willi ams  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 698 F. 2d 1234.

No. 82-6251. Ridd le  v . Unit ed  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 681 F. 2d 717 and 
694 F. 2d 233.

No. 82-6252. Sheeley  v . Uni ted  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 696 F. 2d 986.

No. 82-6259. Gold en  v . Georgi a . Sup. Ct. Ga. Cer-
tiorari denied. Reported below: 250 Ga. 428, 297 S. E. 2d 
479.

No. 82-6261. Willi ams  v . Uni ted  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 691 F. 2d 498.

No. 82-6271. Keval  v . Heckler , Secr etar y  of  
Health  and  Human  Servi ces , et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: 224 U. S. App. D. C. 
160, 694 F. 2d 280.
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No. 82-925. Daly  v . Spra gue  et  al . C. A. 5th Cir. 
Certiorari denied. Justi ce  Blac kmu n  took no part in the 
consideration or decision of this petition. Reported below: 
675 F. 2d 716.

No. 82-1221. Harr is  v . New  York . Ct. App. N. Y. 
Certiorari denied. Justi ce  Blackmun  took no part in the 
consideration or decision of this petition. Reported below: 
57 N. Y. 2d 335, 442 N. E. 2d 1205.

No. 82-930. New  York  v . Nelson . Ct. App. N. Y. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 57 N. Y. 2d 
826, 442 N. E. 2d 54.

No. 82-944. Bagn ell  v . Unit ed  States . C. A. 11th 
Cir. Certiorari denied. Justi ce  Brenn an  and Justi ce  
Marsh all  would grant the petition for writ of certiorari and 
vacate the conviction. Reported below: 679 F. 2d 826.

No. 82-1223. Minn esot a  Mini ng  & Manuf actu rin g  
Co. v. Blume  et  al . C. A. 6th Cir. Certiorari denied. 
The  Chief  Justi ce  and Just ice  Blac kmu n  took no part in 
the consideration or decision of this petition. Reported 
below: 684 F. 2d 1166.

No. 82-1233. O’Bannon , Secr eta ry  of  Penns ylva ni a  
Depar tme nt  of  Publi c  Welfar e , et  al . v . Colem an  et  
al . C. A. 3d Cir. Motion of respondent Coleman for leave 
to proceed in forma pauperis granted. Certiorari denied. 
Reported below: 692 F. 2d 748.

No. 82-5922. Smit h  v . Mis si ssi ppi . Sup. Ct. Miss.;
No. 82-6019. Harr is  v . Pulley , War den , Califo rnia  

State  Pri son  at  San  Quentin . C. A. 9th Cir.; and
No. 82-6089. Morr is  v. Tenne sse e . Sup. Ct. Tenn. 

Certiorari denied. Reported below: No. 82-5922, 419 So. 2d 
563; No. 82-6019, 692 F. 2d 1189; No. 82-6089, 641 S. W. 2d 
883.
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Justi ce  Brenn an  and Justi ce  Mars hal l , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentences in these cases.

No. 82-6145. Tatu m  v . Regen ts  of  the  Univer sity  of  
Nebr aska -Lin co ln  et  al . C. A. 8th Cir. Petitioner is 
directed to file a response to the motion of respondents for 
damages within 30 days. Certiorari denied.

Rehearing Denied
No. 82-764. White  et  al . v . Comm is si oner  of  Inter -

nal  Revenue , 459 U. S. 1088;
No. 82-5528. Buttru m  v . Georg ia , 459 U. S. 1156; and
No. 82-5793. Horto n  v. Georg ia , 459 U. S. 1188. Peti-

tions for rehearing denied.

No. 82-5497. Chod os  v . Uni ted  States  et  al ., 459 
U. S. 1111; and

No. 82-5524. Jones  v. Estelle , Dir ecto r , Texas  De -
par tment  of  Corre cti ons , 459 U. S. 1174. Motions for 
leave to file petitions for rehearing denied.

Marc h  28, 1983

Affirmed on Appeal
No. 82-901. Kni gh t  et  al . v . Minnes ota  Community  

College  Faculty  Assn , et  al . Affirmed on appeal from 
D. C. Minn. Reported below: 571 F. Supp. 1.

Appeal Dismissed
No. 82-1269. Fink  v . Boar d  of  Educ atio n  of  Warr en  

County  Schoo ls . Appeal from Pa. Commw. Ct. dismissed 
for want of substantial federal question. Reported below: 65 
Pa. Commw. 320, 442 A. 2d 837.
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Certiorari Granted—Reversed and Remanded. (See No. 
82-713, ante, p. 533.)
Miscellaneous Orders

No. A-751 (82-6368). Rose  v . Flor id a . Sup. Ct. Fla. 
Application for stay, addressed to Justi ce  Blackmun  and 
referred to the Court, denied.

No. D-309. In  re  Disba rment  of  Mc Clellan . Dis-
barment entered. [For earlier order herein, see 459 U. S. 
1140.]

No. D-316. In  re  Disba rment  of  Harr is . Disbar-
ment entered. [For earlier order herein, see 459 U. S. 
1167.]

No. D-330. In  re  Disba rment  of  Bluestei n . It is or-
dered that William Jacob Bluestein, of Los Angeles, Cal., be 
suspended from the practice of law in this Court and that a 
rule issue, returnable within 40 days, requiring him to show 
cause why he should not be disbarred from the practice of law 
in this Court.

No. 82-185. Bosto n  Fir efi ghter s  Union , Local  718 
v. Bosto n  Cha pter , NAACP, et  al .;

No. 82-246. Bosto n  Polic e  Patro lmen ’s  Ass n ., Inc . 
v. Cast ro  et  al .; and

No. 82-259. Beech er  et  al . v . Boston  Chap ter , 
NAACP, ET AL. C. A. 1st Cir. [Certiorari granted, 459 
U. S. 967.] Motion of American Jewish Congress for leave 
to file a brief as amicus curiae denied. Justi ce  Mars hal l  
took no part in the consideration or decision of this motion.

No. 82-486. Unit ed  Brot her hood  of  Carp ente rs  & 
Join ers  of  Amer ic a , Local  610, AFL-CIO, et  al . v . 
Sco tt  et  al . C. A. 5th Cir. [Certiorari granted, 459 
U. S. 1034.] Motions of Associated Builders & Contractors, 
Inc., and Legal Foundation of America for leave to file briefs 
as amici curiae granted.

No. 82-695. Fran chi se  Tax  Boar d  of  Califo rni a  v . 
Cons tructi on  Labo rers  Vacatio n  Trust  for  Sou th -
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ern  Cali forn ia  et  al . C. A. 9th Cir. [Probable jurisdic-
tion postponed, 459 U. S. 1085.] Motion of American Fed-
eration of Labor and Congress of Industrial Organizations for 
leave to file a brief as amicus curiae granted.

No. 82-713. Thur ston  Motor  Lines , Inc . v . Jor dan  
K. Rand , Ltd ., ante, p. 533. Motion to substitute Black-
bum Truck Lines, Inc., as party petitioner in place of Thur-
ston Motor Lines, Inc., denied without prejudice to consider-
ation of the motion by the United States Court of Appeals for 
the Ninth Circuit on remand.

No. 82-940. Hish on  v . Kin g  & Spald in g . C. A. 11th 
Cir. [Certiorari granted, 459 U. S. 1169.] Motion of the 
parties to unseal the record granted.

No. 82-973. Immig ratio n  and  Natu ra lizati on  Serv -
ic e  v. Stevi c . C. A. 2d Cir. [Certiorari granted, ante, 
p. 1010.] Motion of the Solicitor General to dispense with 
printing the joint appendix granted.

No. 82-6164. In  re  Joh nso n . Petition for writ of man-
damus denied.
Probable Jurisdiction Noted

No. 82-898. Minnes ota  State  Boar d  fo r  Community  
Colleges  v . Knig ht  et  al .; and

No. 82-977. Minn esota  Community  College  Fac -
ulty  Assn , et  al . v . Kni gh t  et  al . Appeals from D. C. 
Minn. Probable jurisdiction noted, cases consolidated, and a 
total of one hour allotted for oral argument. Reported 
below: 571 F. Supp. 1.
Certiorari Granted

No. 82-960. Nationa l  Labo r  Relations  Boar d  v . 
City  Dispo sal  Syst ems , Inc . C. A. 6th Cir. Certiorari 
granted. Reported below: 683 F. 2d 1005.

No. 82-1071. Alumin um  Compa ny  of  Ameri ca  et  al . 
v. Central  Lin co ln  Peop les ’ Utility  Distri ct  et  al . 
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C. A. 9th Cir. Certiorari granted. Reported below: 686 F. 
2d 708.
Certiorari Denied

No. 81-2402. Perf orma nce  Prod ucts , Inc . v . Unit ed  
States . C. A. 8th Cir. Certiorari denied. Reported 
below: 675 F. 2d 994.

No. 82-739. Juren  et  al . v. Uni ted  States . Temp. 
Emerg. Ct. App. Certiorari denied. Reported below: 687 
F. 2d 493.

No. 82-873. Rice  et  al . v . Sout hern  Cali for ni a  Edi -
son  Co . et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 685 F. 2d 354.

No. 82-900. Midd leton  v . Uni ted  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 690 F. 2d 820.

No. 82-1008. Coun ty  of  Vent ura  v . Tillet t . Ct. 
App. Cal., 2d App. Dist. Certiorari denied. Reported 
below: 133 Cal. App. 3d 105, 183 Cal. Rptr. 741.

No. 82-1109. Kear ney  & Trec ker  Corp . v . Uni ted  
States . Ct. Cl. Certiorari denied. Reported below: 231 
Ct. Cl. 571, 688 F. 2d 780.

No. 82-1137. Amer ica n  Radi o  Ass n , et  al . v . Fed -
eral  Comm uni cat ion s  Commi ss ion  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 690 F. 2d 334.

No. 82-1171. Evere tt  v . Unit ed  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 692 F. 2d 596.

No. 82-1244. City tru st  et  al . v . Joy ; and
No. 82-1309. Baldwi n  et  al . v . Joy . C. A. 2d Cir. 

Certiorari denied. Reported below: 692 F. 2d 880.
No. 82-1274. Timb erlan d  Mach in es  & Engi neeri ng  

Corp , et  al . v . Main lan d  Industr ies , Inc . Ct. App. 
Ore. Certiorari denied. Reported below: 58 Ore. App. 585, 
649 P. 2d 613.
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No. 82-1277. Carso nite  Intern atio nal  Corp , et  al . 
v. Carso n Manu fact uri ng  Co ., Inc . C. A. 9th Cir. 
Certiorari denied. Reported below: 686 F. 2d 665 and 688 F. 
2d 647.

No. 82-1297. Texst ar  Corp ., Transf eree  of  the  As -
sets  of  Uni tex  Indu str ies , Inc ., et  al . v . Uni ted  
States . C. A. 5th Cir. Certiorari denied. Reported 
below: 688 F. 2d 362.

No. 82-1299. Bryd le  et  ux . v . Kalas una s et  ux . 
C. A. 6th Cir. Certiorari denied. Reported below: 708 F. 
2d 722.

No. 82-1306. Columbi a  Gas  of  West  Vir gin ia , Inc . v . 
Publi c  Servi ce  Com mi ssi on  of  West  Virg ini a . Sup. Ct. 
App. W. Va. Certiorari denied.

No. 82-1308. Wilm ingto n  Medic al  Center , Inc ., et  
al . v. Nationa l  Asso cia tion  for  the  Advan cemen t  of  
Colored  People  et  al . C. A. 3d Cir. Certiorari denied. 
Reported below: 689 F. 2d 1161 and 693 F. 2d 22.

No. 82-1317. J. Kaufman  Iron  Work s , Inc ., et  al . v . 
Shackel ton  et  al . C. A. 2d Cir. Certiorari denied. 
Reported below: 689 F. 2d 334.

No. 82-1318. De Masi  et  al . v . Rhode  Islan d . Sup. 
Ct. R. I. Certiorari denied. Reported below: R. I. 
----- , 448 A. 2d 1210; and R. I. , 452 A. 2d 1150.

No. 82-1322. Uni ted  States  et  al . v . Willam ette  
Indust ries , Inc . C. A. 9th Cir. Certiorari denied. Re-
ported below: 689 F. 2d 865.

No. 82-1328. Pfotze r  et  al . v . Uni ted  States . Ct. 
Cl. Certiorari denied.

No. 82-1351. M. R. Yudofsk y  & Asso ciat es  et  al . v . 
Kentu cky  Depar tment  of  Fina nc e . Ct. App. Ky. 
Certiorari denied.
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No. 82-1370. Kara pin ka  v . Unit ed  State s et  al . 
C. A. 3d Cir. Certiorari denied.

No. 82-1400. Yokum  v . Unit ed  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 694 F. 2d 719.

No. 82-5791. John ston  v . Unit ed  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 685 F. 2d 934.

No. 82-5799. Lewis  v . Illinois . Sup. Ct. Ill. Certio-
rari denied. Reported below: 88 Ill. 2d 429, 430 N. E. 2d 
994.

No. 82-5992. Kilba ne  et  al . v. Marsh all  et  al .;
No. 82-6109. Steele  v . Taylor , Sup eri nte nd ent , Co -

lumb us  Corr ectio nal  Fac ility ; and
No. 82-6169. Kilb an e  v . Mars hal l . C. A. 6th Cir. 

Certiorari denied. Reported below: 684 F. 2d 1193 and 697 
F. 2d 128.

No. 82-6040. Chir a  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 692 F. 2d 596.

No. 82-6059. Allen  v . Brot her hood  of  Maintenanc e  
of  Way  Employe es  Grand  Lodge  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 692 F. 2d 747.

No. 82-6113. Pellot  v . Penn syl va ni a . Super. Ct. Pa. 
Certiorari denied. Reported below: 302 Pa. Super. 570, 448 
A. 2d 1160.

No. 82-6121. Bras well  et  al . v . Unit ed  States . 
C. A. 4th Cir. Certiorari denied. Reported below: 692 F. 
2d 751.

No. 82-6122. Cochr an  v . Illinoi s  et  al . Sup. Ct. Ill. 
Certiorari denied.

No. 82-6127. Dors ey  v . Illinoi s . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 109 Ill. App. 3d 
218, 440 N. E. 2d 394.
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No. 82-6137. Ma  v . Fir st  Natio nal  Cor por atio n  of  
Appleton  et  al . C. A. 7th Cir. Certiorari denied.

No. 82-6142. Le  Brun  v . Cupp , Sup eri nte nd ent , Or -
egon  State  Peniten tiar y . C. A. 9th Cir. Certiorari de-
nied. Reported below: 698 F. 2d 1230.

No. 82-6144. Udell  v . Univer sity  of  Lowell  et  al . 
C. A. 1st Cir. Certiorari denied. Reported below: 698 F. 
2d 1213.

No. 82-6148. JOHL ET AL. V. MOUKAWSHER ET AL. 
C. A. 2d Cir. Certiorari denied.

No. 82-6152. Barto  v . Penn syl van ia . Sup. Ct. Pa. 
Certiorari denied.

No. 82-6157. Rober ts  v . Local  One , Amalgam ated  
Lithog rap hers  of  Amer ic a . C. A. 2d Cir. Certiorari 
denied.

No. 82-6158. Prui tt  v . Roger s . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 696 F. 2d 1001.

No. 82-6159. Desr oches  v . Rho de  Island . Sup. Ct. 
R. I. Certiorari denied.

No. 82-6166. Mars hal l  v . Penn syl va ni a . Sup. Ct. 
Pa. Certiorari denied. Reported below: 499 Pa. 208, 452 
A. 2d 1012.

No. 82-6167. Unit ed  States  ex  rel . Spei ght  v . Har -
ris  et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 697 F. 2d 297.

No. 82-6174. Wexler  v . Lees . C. A. 3d Cir. Certio-
rari denied. Reported below: 701 F. 2d 161.

No. 82-6175. Whitehawk  v . Solem , Warde n , Sout h  
Dako ta  State  Peniten tiar y . C. A. 8th Cir. Certiorari 
denied. Reported below: 693 F. 2d 825.
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No. 82-6178. Jack son  v . Mich iga n . Ct. App. Mich. 
Certiorari denied.

No. 82-6195. Sulli van  v . Fog g , Super inte ndent , 
Green  Have n  Corr ecti onal  Fac ility . C. A. 2d Cir. 
Certiorari denied. Reported below: 714 F. 2d 117.

No. 82-6197. Braybo y  v . Scul ly , War den , Green  
Have n  Cor rec tio na l  Faci lity , et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 695 F. 2d 62.

No. 82-6219. Bonte mpo  v . Fenton , War den , Rahway  
State  Peniten tiar y , et  al . C. A. 3d Cir. Certiorari 
denied. Reported below: 692 F. 2d 954.

No. 82-6221. Evans  v . Unite d  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 694 F. 2d 726.

No. 82-6245. Adams  v . Unit ed  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 708 F. 2d 721.

No. 82-6276. Willi ams  v . Unit ed  States . C. A. 1st 
Cir. Certiorari denied. Reported below: 698 F. 2d 1214.

No. 82-6278. Proc tor  v. Uni ted  States . Ct. App. 
D. C. Certiorari denied.

No. 82-6286. Mc Kinne y  v . Unit ed  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 703 F. 2d 578.

No. 82-6290. Whi tin g  v . Unit ed  State s . C. A. 11th 
Cir. Certiorari denied. Reported below: 696 F. 2d 1006.

No. 82-6293. Badillo  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 714 F. 2d 117.

No. 82-6294. Weav er  v . Carr igli tto  et  al . C. A. 3d 
Cir. Certiorari denied.

No. 82-6323. Bog er  v . Unit ed  States . C. A. 10th 
Cir. Certiorari denied.
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No. 82-1131. Wheat  v . Mis si ssi ppi . Sup. Ct. Miss.;
No. 82-6108. Nelson  v . Zan t , War den , Geor gi a  Di-

agnos tic  and  Class ifi cati on  Center . Sup. Ct. Ga.;
No. 82-6115. Hill  v . Georg ia . Sup. Ct. Ga.; and
No. 82-6154. Mart in  v . Flor id a . Sup. Ct. Fla. Cer-

tiorari denied. Reported below: No. 82-1131, 420 So. 2d 
229; No. 82-6108, 250 Ga. 152, 296 S. E. 2d 590; No. 82-6115, 
250 Ga. 277, 295 S. E. 2d 518; No. 82-6154, 420 So. 2d 583.

Justi ce  Bren na n  and Justi ce  Mars ha ll , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentences in these cases.

No. 82-1283. Estelle , Dir ector , Texa s  Depar tment  
of  Corr ecti ons  v . Carter . C. A. 5th Cir. Motion of re-
spondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 677 F. 2d 427 and 691 F. 
2d 777.
Rehearing Denied

No. 82-875. Iris h  Peop le , Inc . v . Smi th , Attorney  
General  of  the  Uni ted  States , 459 U. S. 1172;

No. 82-5836. Balle nti ne  v . Harr is , Sup eri nte nd -
ent , Green  Haven  Cor rec tio na l  Faci lity , 459 U. S. 
1213;

No. 82-5925. Mc Colpi n  v . Unit ed  States , 459 U. S. 
1216;

No. 82-5932. Watni ck  v . Elgin  State  Hosp ital , 459 
U. S. 1216;

No. 82-6010. Lott  v . Schweik er , Secr eta ry  of  
Health  and  Human  Servi ces , 459 U. S. 1220;

No. 82-6042. Wade  v . United  States , 459 U. S. 1221; 
and

No. 82-6063. Sch lom ann  v. Rals ton , Warde n , 459 
U. S. 1221. Petitions for rehearing denied.
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No. 82-927. Bello tti , Attorne y  Genera l  of  Massa -
chu sett s v. Con no lly , Secreta ry  of  the  Comm on -
weal th  of  Massa chus etts , et  al .; and

No. 82-936. Langone  et  al . v . Connolly , Secr eta ry  
of  the  Comm onwea lth  of  Mass ach use tts , et  al . Ap-
peals from Sup. Jud. Ct. Mass, dismissed for want of jurisdic-
tion. Treating the papers whereon the appeals were taken 
as petitions for writs of certiorari, certiorari denied. Re-
ported below: 388 Mass. 185, 446 N. E. 2d 43.

Justi ce  Stevens , with whom Justi ce  Rehnqui st  and 
Justi ce  O’Con no r  join, dissenting.

These appeals present substantial, unresolved questions 
regarding the accommodation of competing First Amend-
ment values: the interests of would-be candidates and voters 
in eligibility for the ballot, and the interests of party mem-
bers in political association without undue governmental in-
trusion. Massachusetts law requires that a person seeking 
to be placed on the party primary ballot for a statewide office 
must be an enrolled member of that party and must file cer-
tain documents, including nominating papers signed by a 
specified number of voters. Mass. Gen. Laws Ann., ch. 53, 
§§ 9, 44, 45, and 48 (West Supp. 1982-1983). The statute it-
self contains no other express requirements for access to the 
ballot, but the Massachusetts Supreme Judicial Court has 
held that these rules are “supplemented by” a rule—the “15% 
rule”—adopted by the Massachusetts Democratic Party. 
This rule permits an individual to run in the party primary 
only if he or she has received 15% of the votes on any ballot at 
the state party’s convention to endorse candidates, which is 
held before the primary. According to the Massachusetts 
court, the 15% rule is designed to assure that primary candi-
dates have a “modicum of support from members with sub-
stantial affiliation with the party.” Langone n . Secretary 



1058 OCTOBER TERM, 1982

Steve ns , J., dissenting 460 U. S.

of Commonwealth, 388 Mass. 185, 194, 446 N. E. 2d 43, 47 
(1983).

Frederick C. Langone, who wished to be a candidate in the 
Democratic primary for Lieutenant Governor in 1982, satis-
fied all of the requirements for ballot eligibility that were ex-
pressly set forth in the statute, including the submission of 
10,000 certified signatures. Nevertheless, the Secretary of 
the Commonwealth of Massachusetts excluded him from the 
primary ballot because he had not obtained at least 15% of 
the votes cast at the party convention, as the 15% rule re-
quired. He filed suit in state court seeking an injunction re-
quiring the Secretary to place his name on the primary ballot. 
The Attorney General of Massachusetts intervened as a 
plaintiff and filed a complaint seeking declaratory and injunc-
tive relief. Two questions of law were reserved and re-
ported to the full Supreme Judicial Court of Massachusetts, 
which rendered its decision in favor of the Secretary’s imple-
mentation of the statute.

The Massachusetts Supreme Judicial Court construed 
Chapter 53 to recognize the Democratic Party’s 15% rule be-
cause it believed that such a construction was required by the 
United States Constitution in order to avoid an impermissible 
infringement of the associational rights of party members. 
It noted that nomination papers may be signed by voters who 
are not members of the party, and that persons may vote in a 
party primary even if they have not enrolled in the party 
until immediately before they vote. Therefore, the court 
reasoned, additional restrictions serve the political party’s 
“legitimate—indeed, compelling—interest in ensuring that 
its selection process accurately reflects the collective voice of 
those who, in some meaningful sense, are affiliated with it.” 
Id., at 193, 446 N. E. 2d, at 47. If Chapter 53 were con-
strued to nullify the 15% rule, the Massachusetts court be-
lieved that it would “as effectively eliminat[e] that party’s 
control of who its candidates in general elections will be as 
did the Wisconsin statute held unconstitutional in Democratic
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Party ofU. S. v. Wisconsin [450 U. S. 107 (1981)].” Id., at
194, 446 N. E. 2d, at 47. That burden would necessitate 
“strict scrutiny, which it does not survive.” Id., at 191, 446 
N. E. 2d, at 46. In essence, the Massachusetts court held 
that the United States Constitution prevents a State from 
enforcing a statute that gives a place on the primary ballot to 
any party member who satisfies the State’s own eligibility 
requirements.1

The Massachusetts court rejected appellants’ contentions 
that the statute, as construed to recognize the 15% rule, 
would defeat the legislative purpose in providing for primary 
elections and would violate the constitutional rights of candi-
dates and voters. It recognized that the First and Four-
teenth Amendments of the United States Constitution guar-
antee the rights of free speech and association of candidates 
and voters. It further acknowledged that, because the 15% 
rule was enforced through the State’s supervision of the pri-
mary election process, the 15% rule should be treated “as 
though it were expressly contained in G. L. c. 53.” Id., at
195, 446 N. E. 2d, at 48. But it concluded that the burden on 
candidacy and voting rights imposed by enforcement of the 
15% rule was insufficient to warrant strict scrutiny. Al-
though the rule restricts access to the primary ballot, it al-
lows each person the same opportunity to gather the neces-

1 The Massachusetts Supreme Judicial Court made this position explicit 
in a recent advisory opinion to the Governor. A bill pending before the 
Governor would have provided: “Notwithstanding the charter, rule or 
by-law of a political party, any candidate, who is enrolled in such political 
party, submitting nomination papers subject to the provisions of this 
chapter shall be a candidate for nomination at the state primary.” The 
proposed language would have nullified the 15% rule. According to 
the court’s opinion, the proviso would violate the First and Fourteenth 
Amendments of the United States Constitution because it would “abridge 
the constitutional rights of the Democratic party and its members to associ-
ate by allowing candidates to be placed on the Democratic State primary 
bahot in contravention of the party’s charter.” Opinion of the Justices, 
385 Mass. 1201, 1207-1208, 434 N. E. 2d 960, 964 (1982).
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sary signatures and convention support. In addition, a 
candidate for statewide office may appear on the general 
election ballot as an independent. To the extent that voters 
wish to associate and express their ideas as Democrats, the 
Massachusetts court reasoned, they could be represented by 
the several candidates who obtained the requisite convention 
support. Further, the state court found that the rule was 
rationally related to the furtherance of legitimate state inter-
ests—maintaining the integrity and stability of existing po-
litical parties, and assuring that party nominees are “truly 
representative of the party.” Id., at 198, 446 N. E. 2d, 
at 50.

The appeal in No. 82-927 has been filed by the Attorney 
General of Massachusetts, seeking to vindicate the State’s in-
terest in regulating the primary election ballot; his jurisdic-
tional statement also asserts that the decision below improp-
erly elevates the associational rights of party regulars over 
those of other party members. The appeal in No. 82-936 has 
been filed by would-be candidate Langone and several of his 
supporters, contending, inter alia, that enforcement of the 
15% rule infringed their fundamental constitutional rights.

The case is properly before this Court on appeal. The 
Massachusetts Supreme Judicial Court, the highest court in 
the Commonwealth, expressly construed Chapter 53 “not to 
exclude, but rather, to accommodate the 15% rule.”2 Id., at 

2 The second question reported by the single Justice to the Supreme Judi-
cial Court asked:

“Whether the decision by the Secretary of the Commonwealth that he 
will not place upon the Democratic state primary ballots those candidates 
who failed to obtain at least fifteen percent of the vote on any ballot of the 
Democratic Convention pursuant to Article Six, Section III of the ‘Charter 
of the Democratic Party of the Commonwealth’, but otherwise complied 
with the statutory requirements to have their names placed upon the bal-
lots violated the constitutional or statutory rights of the voters, the candi-
date, or their supporters?”
On July 6, 1982, the court issued an order answering this question in the 
negative. It stated: “Upon consideration of the argument and briefs of the 
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200, 446 N. E. 2d, at 51. It explained that the statute was to 
be “augmented” or “supplemented” by the 15% rule and ac-
knowledged that the enforcement of the rule is “State ac-
tion.” “For the purpose of evaluating the plaintiffs’ claims 
that the 15% rule violates rights guaranteed to them by the 
Federal and State Constitutions,” the court wrote, “we treat 
the rule as though it were expressly contained in G. L. c. 53.” 
Id., at 195, 446 N. E. 2d, at 48. Its opinion then rejected 
appellants’ constitutional challenges to the statute so con-
strued. We therefore have appellate jurisdiction under 28 
U. S. C. §1257(2). See Perry Education Assn. v. Perry 
Local Educators’ Assn., ante, at 43, n. 5; Abood v. Detroit 
Board of Education, 431 U. S. 209, 214-215, and n. 7 (1977) 
(appellate review of a state-court decision upholding the va-
lidity of a state statute authorizing the negotiation of agency 
shop agreements).

Unquestionably the issues presented by these appeals are 
substantial. Appellant Bellotti, the Attorney General, as-
serts the interests of the Commonwealth of Massachusetts in 
regulating the primary election process. As his jurisdic-
tional statement contends:

“This case deserves plenary consideration because this 
issue is of substantial importance to every state which 
has adopted the primary system as the means by which 
political parties choose their nominees. The challenged 
decision can permit the virtual nullification of the pri-
mary process; if the parties have the absolute right to set 
minimum ballot access qualifications, then a state may 
not be able to retain control of the political process to en-
sure an open and fair selection of primary candidates.” 
Juris. Statement in No. 82-927, pp. 14—15 (footnote 
omitted).

parties, we interpret the State statutes in light of the State and Federal 
constitutions and rule that the Secretary must give effect to the relevant 
charter provision.”
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In addition, appellant Langone and his supporters seek to 
vindicate their First Amendment associational and voting 
rights. We have recognized that these rights extend to can-
didates and voters in primary elections as well as general 
elections. See Bullock v. Carter, 405 U. S. 134 (1972); 
Kusper n . Pontikes, 414 U. S. 51 (1973). In this case, 
Langone satisfied the Commonwealth’s express statutory re-
quirements for the primary election ballot. Yet he was ex-
cluded by the application of an additional prerequisite im-
posed by the Democratic Party; his supporters were thereby 
prevented from associating in support of his candidacy and 
his ideas in the primary campaign. Of course, our cases also 
establish that the interests of a would-be candidate and his 
supporters in ballot access are limited by legitimate state in-
terests. But none of our previous cases has decided whether 
the interests recognized by the Massachusetts Supreme Judi-
cial Court in this case are sufficient to justify enforcement of 
the 15% rule to exclude candidates from the ballot.

Democratic Party of United States v. Wisconsin ex rel. 
La Follette, 450 U. S. 107 (1981), does not control this case. 
There this Court rejected Wisconsin’s requirement that dele-
gates to the party’s Presidential nominating convention, se-
lected in a primary open to nonparty voters, must cast their 
convention votes in accordance with the primary election re-
sults. In our view, the interests advanced by the State— 
preserving the overall integrity of the electoral process, pro-
viding secrecy of the ballot, increasing voter participation in 
primaries, and preventing harassment of voters—did not jus-
tify its substantial intrusion into the associational freedom of 
members of the National Party. But Wisconsin’s require-
ment constituted a more significant intrusion on the associa-
tional rights of party members than the interpretation of 
the Massachusetts statute rejected by the Supreme Judicial 
Court under the perceived compulsion of our Democratic 
Party decision. Wisconsin required convention delegates to 
cast their votes for candidates who might have drawn their 
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support from nonparty members. The results of the party’s 
decisionmaking process might thereby have been distorted. 
Here, if Chapter 53 nullified the 15% rule, Massachusetts 
would require only that enrolled party members be given a 
chance to vote for candidates whose nominating papers were 
signed by some nonparty members and who have drawn less 
than 15% of the votes at the party convention. If these can-
didates have only minimal support from the enrolled party 
members who vote in the primary, they will simply be ig-
nored. Further, Wisconsin’s asserted interests were less 
weighty than those set forth by the Massachusetts Attorney 
General. Surely the Commonwealth has a significant inter-
est in protecting the First Amendment associational and vot-
ing rights of its citizens. Finally, unlike Wisconsin’s attempt 
to control delegates in a nationwide party contest, the Massa-
chusetts rule applies to campaigns for statewide office.3

I would note probable jurisdiction in No. 82-936, the ap-
peal by candidate Langone and his supporters, and would 
hold the appeal in No. 82-927 for resolution in light of our dis-
position of No. 82-936.4 After plenary consideration we 
might decide that the Commonwealth may constitutionally 
enforce the 15% rule, or we might not; but plainly we should 

3 Similarly, our decision in Cousins v. Wigoda, 419 U. S. 477 (1975), in-
validated a state court’s determination that, despite a contrary determina-
tion by the Credentials Committee, a certain slate of delegates should be 
seated at the Democratic National Convention in 1972.

4 Appellants in No. 82-936 assert their own constitutional rights as a 
candidate and voters. If appellant in No. 82-927, the Attorney General of 
Massachusetts, is in fact challenging the constitutionality of the statute as 
construed, he appears to be championing the First and Fourteenth Amend-
ment rights of third parties—candidates and voters—who are capable of 
presenting their own claims in litigation. His jurisdictional statement may 
also be read, however, as asserting that the Supreme Judicial Court incor-
rectly interpreted the constitutional right of freedom of association and as a 
result unnecessarily required the Commonwealth to enforce the 15% rule. 
It is not clear that this claim, standing by itself, would be within this 
Court’s appellate jurisdiction, although I believe that it would be suffi-
ciently important to warrant review on certiorari.
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not dismiss these appeals for want of a substantial federal 
question.

No. 82-1093. Able , dba  Crim in al  Defen se  Clinic  et  
al . v. Texa s  et  al . Appeal from Ct. App. Tex., 1st Sup. 
Jud. Dist., dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied.

No. 82-6238. Jones  et  al . v . Mitc hell  et  al . Appeal 
from C. A. 5th Cir. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported be-
low: 688 F. 2d 837.

No. 82-6239. Jones  et  al . v. Jeff ers on  Pari sh  
Sch ool  Board . Appeal from C. A. 5th Cir. dismissed for 
want of jurisdiction. Treating the papers whereon the ap-
peal was taken as a petition for writ of certiorari, certiorari 
denied. Reported below: 688 F. 2d 837.

No. 82-1153. Motor  Club  of  Ameri ca  Insu ran ce  Co . 
v. New  Jersey  et  al . Appeal from Sup. Ct. N. J. dis-
missed for want of substantial federal question. Reported 
below: 91 N. J. 542, 453 A. 2d 861.

No. 82-1281. Shelly  & Sand s , Inc ., et  al . v . Penn -
sylvani a Depar tment  of  Trans porta tio n . Appeal 
from Sup. Ct. Pa. dismissed for want of substantial federal 
question. Reported below: 499 Pa. 75, 451 A. 2d 678.

No. 82-6203. Wakem an  et  al . v . Sout h  Dak ota . Ap-
peal from Sup. Ct. S. D. dismissed for want of substantial 
federal question. Reported below: 326 N. W. 2d 220.
Certiorari Granted—Vacated and Remanded

No. 81-1278. Willi ams  v . Unite d  States . C. A. 6th 
Cir. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Florida v. Royer, 
ante, p. 491. Reported below: 667 F. 2d 1029.
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No. 82-397. State  Bar  of  Texas  v . Howell . C. A. 
5th Cir. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of District of Co-
lumbia Court of Appeals v. Feldman, ante, p. 462. Re-
ported below: 674 F. 2d 1027.

No. 82-1360. Cross  et  al . v . Baxter  et  al . C. A. 
11th Cir. Certiorari granted, judgment vacated, and case 
remanded for further consideration in light of § 2 of the Vot-
ing Rights Act of 1965, 42 U. S. C. § 1973, as amended in 
1982. Reported below: 639 F. 2d 1383 and 688 F. 2d 279.

Miscellaneous Orders
No.----------- . Boum a  et  ux . v. Larr y  C. Iver son ,

Inc . Motion to direct the Clerk to file the petition for writ 
of certiorari granted.

No. A-725. Cavanaugh  v . Unite d  States . C. A. 10th 
Cir. Application for stay, addressed to Justi ce  O’Conno r  
and referred to the Court, denied.

No. A-758 (82-540). Miss iss ipp i v. Smi th , Attorney  
General . D. C. D. C. Application for stay of proceed-
ings, addressed to Justi ce  Rehnq ui st  and referred to the 
Court, denied.

No. D-311. In  re  Disb arm ent  of  Mason . Disbarment 
entered. [For earlier order herein, see 459 U. S. 1141.]

No. D-312. In  re  Disba rment  of  Erg azo s . Disbar-
ment entered. [For earlier order herein, see 459 U. S. 
1141.]

No. D-331. In  re  Disba rment  of  Bish op . It is or-
dered that Brian Alan Bishop, of Nevada City, Cal., be sus-
pended from the practice of law in this Court and that a rule 
issue, returnable within 40 days, requiring him to show cause 
why he should not be disbarred from the practice of law in 
this Court.
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No. 80-1158. Flori da  v . Rod ri qu ez , 451 U. S. 1022. 
Respondent is requested to file a response to the petition for 
rehearing within 30 days.

No. 81-1889. Publi c Servi ce  Com mi ssi on  of  the  
State  of  New  York  v . Mid -Loui si ana  Gas  Co . et  al .;

No. 81-1958. Arizo na  Electr ic  Power  Coop era tive , 
Inc . v. Mid -Loui si ana  Gas  Co . et  al .;

No. 81-2042. Mic higan  v . Mid -Louis iana  Gas  Co . et  
al .; and

No. 82-19. Federa l  Energ y  Regulat ory  Comm is -
si on  v. Mid -Loui sian a  Gas  Co . et  al . C. A. 5th Cir. 
[Certiorari granted, 459 U. S. 820.] Motion of Public Serv-
ice Commission of New York for leave to file a supplemental 
brief after argument granted.

No. 81-2110. Unite d Buil din g & Cons truc tio n  
Trad es  Coun ci l  of  Camden  County  and  Vici nity  v . 
Mayor  and  Cou nc il  of  the  City  of  Camd en  et  al . Sup. 
Ct. N. J. [Probable jurisdiction noted, ante, p. 1021.] Mo-
tion of appellant to dispense with printing the joint appendix 
granted.

No. 81-2147. Arizo na  et  al . v . San  Carlo s  Apac he  
Trib e of  Arizo na  et  al .; Ariz ona  et  al . v . Navaj o  
Trib e  of  Indian s  et  al .; and

No. 81-2188. Montana  et  al . v . North ern  Cheyenne  
Trib e of  the  North ern  Chey enn e Indi an  Reser va -
tio n  et  al . C. A. 9th Cir. [Certiorari granted, 459 U. S. 
821.] Motion of the Solicitor General for leave to file a sup-
plemental brief after argument granted. Motion of petition-
ers in No. 81-2147 for leave to file a response to the supple-
mental brief after argument granted.

No. 82-486. Uni ted  Brother hood  of  Carp enters  & 
Join ers  of  Amer ic a , Local  610, AFL-CIO, et  al . v . 
Sco tt  et  al . C. A. 5th Cir. [Certiorari granted, 459 
U. S. 1034.] Motion of American Civil Liberties Union for 
leave to file a brief as amicus curiae granted.
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No. 82-647. Kirk patr ick  v . Chri sti an  Homes  of  Abi -
lene , Inc ., et  al . Ct. App. Tex., 11th Sup. Jud. Dist. 
[Certiorari granted, 459 U. S. 1145.] Motion of Texas for di-
vided argument denied.

No. 82-1066. Unit ed  States  v . Ptasynski  et  al . 
D. C. Wyo. [Probable jurisdiction noted, 459 U. S. 1199.] 
Motion of Texas for divided argument and for additional time 
for oral argument denied.

No. 82-1325. I.A.M. Nationa l  Pensio n  Fund  v . Elser  
et  al . C. A. 9th Cir. The Solicitor General is invited to 
file a brief in this case expressing the views of the United 
States.

No. 82-6080 (A-773). Bar efoo t  v . Estel le , Dir ecto r , 
Texas  Depa rtm ent  of  Corr ecti ons . C. A. 5th Cir. 
[Certiorari granted, 459 U. S. 1169.] Motion of petitioner 
for divided argument to permit NAACP Legal Defense & 
Educational Fund, Inc., to present oral argument as amicus 
curiae granted. Application of counsel for petitioner to stay 
further proceedings in the United States Court of Appeals 
for the Fifth Circuit, case No. 82-1680, pending the sending 
down of the judgment of this Court, presented to Just ice  
Whi te , and by him referred to the Court, granted. Re-
quest for stay of further proceedings in the United States 
District Court for the Western District of Texas denied.

No. 82-6208. Green  v . Whi te , Supe ri nten dent , Mis -
sour i Trai ning  Center  fo r  Men . C. A. Sth Cir. Motion 
of petitioner for leave to proceed in forma pauperis denied. 
Petitioner is allowed until April 25,1983, within which to pay 
the docketing fee required by Rule 45(a) and to submit a peti-
tion in compliance with Rule 33 of the Rules of this Court.

No. 82-6342. In  re  Maxwell ; and
No. 82-6353. In  re  Gray . Petitions for writs of habeas 

corpus denied.
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No. 82-6264. In  re  Prewit t . Petition for writ of man-
damus denied.

No. 82-1313. In  re  Doan . Petition for writ of manda-
mus and/or prohibition denied.
Certiorari Granted. (See also No. 81-1574, ante, at 675.)

No. 82-1273. Main e  v . Thornto n . Sup. Jud. Ct. Me. 
Motion of respondent for leave to proceed in forma pauperis 
and certiorari granted. Case is consolidated with No. 82-15, 
Oliver v. United States [certiorari granted, 459 U. S. 1168], 
and a total of one hour allotted for oral argument. Reported 
below: 453 A. 2d 489.
Certiorari Denied. (See also Nos. 82-927, 82-936, 82-1093, 

82-6238, and 82-6239, supra.)
No. 81-1595. Connec tic ut  et  al . v . Cuis ina rts , Inc . 

C. A. 2d Cir. Certiorari denied. Reported below: 665 F. 
2d 24.

No. 81-2239. Black  v . Unit ed  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 675 F. 2d 129.

No. 81-5181. Smit h  v . Unit ed  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 649 F. 2d 305.

No. 81-6746. Medina -Pena  v . Uni ted  States . C. A. 
5th Cir. Certiorari denied. Reported below: 671 F. 2d 
1376.

No. 82-587. Moore  v . Unit ed  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 675 F. 2d 802.

No. 82-882. Falco  v . Unit ed  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 697 F. 2d 299.

No. 82-972. Gib son  et  al . v . Feder al  Tra de  Comm is -
sio n ; and

No. 82-984. Gib son  et  ux . v . Federa l  Tra de  Commi s -
sio n . C. A. 5th Cir. Certiorari denied. Reported below: 
682 F. 2d 554.
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No. 82-1052. Old  Ben  Coal  Co . v . Blaiz e et  al . 
C. A. 7th Cir. Certiorari denied.

No. 82-1076. Louis iana  et  al . v . Depa rtm ent  of  En -
erg y  et  AL. Temp. Emerg. Ct. App. Certiorari denied. 
Reported below: 690 F. 2d 180.

No. 82-1079. Dick ins on  v . Secur iti es  and  Excha nge  
Comm iss ion  et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 682 F. 2d 355.

No. 82-1155. Otas co , Inc . v . Unit ed  States . C. A. 
10th Cir. Certiorari denied. Reported below: 689 F. 2d 
162.

No. 82-1172. Brat ton  v . Unite d  States ; and
No. 82-1225. Green leaf  v . Uni ted  States . C. A. 1st 

Cir. Certiorari denied. Reported below: 692 F. 2d 182.
No. 82-1173. Under wri ter s  at  Lloyd s  v . Ope  Ship -

ping , Ltd ., et  al .; and
No. 82-1356. Ope  Ship pin g , Ltd ., et  al . v . Allstate  

Ins ur an ce  Co ., Inc ., et  al . C. A. 2d Cir. Certiorari de-
nied. Reported below: 687 F. 2d 639.

No. 82-1209. Brewton  Fashion s , Inc ., a  Divi sio n  of  
Judy  Bond  v . Natio nal  Labo r  Relatio ns  Board . C. A. 
11th Cir. Certiorari denied. Reported below: 682 F. 2d 
918.

No. 82-1339. Town  of  Hun tin gto n , New  Yor k , et  al . 
v. Hunting ton  Branc h , Nationa l  Ass oc ia tio n  fo r  the  
Adva ncemen t  of  Colored  Peop le , et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 689 F. 2d 391.

No. 82-1341. Diamo nd  M Dril lin g  Co . et  al . v . Wood . 
C. A. 5th Cir. Certiorari denied. Reported below: 691 F. 
2d 1165.

No. 82-1342. Willi ams  et  al . v . Milon  as  et  al . 
C. A. 10th Cir. Certiorari denied. Reported below: 691 F. 
2d 931.
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No. 82-1344. Cele  v . Kinn ey  et  al . Super. Ct. N. J., 
App. Div. Certiorari denied.

No. 82-1348. Stova ll  v. Conti nent al  Federa l  Sav -
ing s  & Loa n  Ass n . Sup. Ct. Okla. Certiorari denied.

No. 82-1353. White  et  al . v . Roughton  et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 689 F. 2d 118.

No. 82-1361. Mai er  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 691 F. 2d 421.

No. 82-1363. Silv er , dba  Allied  Bon d  & Colle cti on  
Agen cy  v . Wool f , Actin g  Banki ng  Comm is si oner  of  
Conn ecti cut . C. A. 2d Cir. Certiorari denied. Re-
ported below: 694 F. 2d 8.

No. 82-1364. Aqua tic  Techni cal  Servi ces , Inc . v . 
County  of  Nass au  et  al . Ct. App. N. Y. Certiorari de-
nied. Reported below: 58 N. Y. 2d 689, 444 N. E. 2d 1015.

No. 82-1372. Cullen  v . BMW of  Nort h  Ameri ca , Inc . 
C. A. 2d Cir. Certiorari denied. Reported below: 691 F. 
2d 1097.

No. 82-1374. Rivi niu s  et  al . v . Nort h  Dako ta . Sup. 
Ct. N. D. Certiorari denied. Reported below: 328 N. W. 
2d 220.

No. 82-1416. Tass one  v. Uni ted  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 705 F. 2d 459.

No. 82-1452. Erra nte  v . Uni ted  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 695 F. 2d 45.

No. 82-1454. Coward  et  al . v . Colg ate -Palmo liv e  
Co. et  al . C. A. 7th Cir. Certiorari denied. Reported 
below: 686 F. 2d 1230.

No. 82-1463. Huck aby  v . Unit ed  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 698 F. 2d 915.

No. 82-1467. Fro st  v . Unit ed  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 696 F. 2d 1006.
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No. 82-1476. Innella  v . Unit ed  State s . C. A. 11th 
Cir. Certiorari denied. Reported below: 690 F. 2d 834.

No. 82-1485. Reed  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 697 F. 2d 517.

No. 82-5944. Bishop  v . Stephenso n , Warde n , et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 688 F. 
2d 829.

No. 82-5965. Malloy  v . Purvi s , Sher iff , Mobi le  
Coun ty , Alabama , et  al . C. A. 11th Cir. Certiorari de-
nied. Reported below: 681 F. 2d 736.

No. 82-6011. Lair d  v . Unit ed  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 692 F. 2d 769.

No. 82-6031. Gedrai tis  et  al . v . Uni ted  States . 
C. A. 3d Cir. Certiorari denied. Reported below: 690 F. 
2d 351.

No. 82-6160. Brekk e  v . Powell . C. A. 7th Cir. Cer-
tiorari denied.

No. 82-6176. Willi ams  v . Estelle , Dir ecto r , Texas  
Depa rtm ent  of  Corr ect ions . C. A. 5th Cir. Certiorari 
denied. Reported below: 693 F. 2d 132.

No. 82-6191. Stas tny  v . Boar d  of  Trus tees  of  Cen -
tral  Wash in gto n  Univ ersi ty . Ct. App. Wash. Certio-
rari denied. Reported below: 32 Wash. App. 239, 647 P. 2d 
496.

No. 82-6200. Maras  v . Amm erman . C. A. D. C. Cir. 
Certiorari denied. Reported below: 223 U. S. App. D. C. 
426, 692 F. 2d 150.

No. 82-6201. Mott  v . John  Deere  Dubuque  Works  of  
Deere  & Co. C. A. Sth Cir. Certiorari denied.

No. 82-6202. Mintz  v . Dir ector , Depar tment  of  Mo -
tor  Vehic les  of  Calif orn ia , et  al . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 691 F. 2d 507.
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No. 82-6209. Jones  v. Estelle , Dir ecto r , Texas  De -
par tmen t  of  Corr ection s . C. A. 5th Cir. Certiorari de-
nied. Reported below: 693 F. 2d 547.

No. 82-6211. Unit ed  State s  ex  rel . Blackwell  v . 
Fran zen , Dir ect or , Illinoi s Depa rtmen t  of  Corr ec -
tion s , et  al . C. A. 7th Cir. Certiorari denied. Reported 
below: 688 F. 2d 496.

No. 82-6213. Ash  v . Cvetk ov  et  al . C. A. 9th Cir. 
Certiorari denied.

No. 82-6217. Ashley  v . Garr ison  et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 692 F. 2d 751.

No. 82-6218. Cummi ngs  v . Uni ted  States  et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 708 F. 
2d 722.

No. 82-6222. Harv ey  v . Estelle , Dir ecto r , Texas  
Depar tme nt  of  Corr ecti ons , et  al . C. A. 5th Cir. 
Certiorari denied.

No. 82-6225. Hols ey  v. Baylo r  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 691 F. 2d 494.

No. 82-6228. Bri m , ak a  Mertz  v . Solem , Warde n , 
Sout h  Dakota  State  Peni tent iar y , et  al . C. A. 8th 
Cir. Certiorari denied. Reported below: 693 F. 2d 44.

No. 82-6233. Grief  v . Pennsy lvania  Unemp loym ent  
Comp ensa tio n  Boar d  of  Revie w . Sup. Ct. Pa. Certio-
rari denied.

No. 82-6237. Miller  v . Atlan ta  Boar d  of  Educa -
tion . C. A. 11th Cir. Certiorari denied. Reported below: 
691 F. 2d 510.

No. 82-6253. Broa dway  v . Bogan . C. A. 11th Cir. 
Certiorari denied.

No. 82-6275. Evans  v . Alabama . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 422 So. 2d 802.
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No. 82-6279. Mc Donald  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 692 F. 2d 376.

No. 82-6302. Dancy  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 696 F. 2d 578.

No. 82-6303. Brook s  v. Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 697 F. 2d 517.

No. 82-6311. Llor ens  v . Meri t  Syst ems  Prote cti on  
Board . C. A. 6th Cir. Certiorari denied. Reported be-
low: 705 F. 2d 455.

No. 82-6315. Mulli ns  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 698 F. 2d 686.

No. 82-6316. Wils on  et  al . v . Comm iss ione r  of  In -
ternal  Reven ue . C. A. 9th Cir. Certiorari denied.

No. 82-6317. Yates  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 698 F. 2d 828.

No. 82-6320. Marti n  v . Unit ed  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 696 F. 2d 49.

No. 82-6326. Meagher  v . Unit ed  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 694 F. 2d 726.

No. 82-6340. Tavol ino  v . Uni ted  State s . C. A. 2d 
Cir. Certiorari denied. Reported below: 714 F. 2d 118.

No. 82-6341. Riol a  v . Uni ted  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 694 F. 2d 670.

No. 82-6349. Cala bre se  v . Unite d  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 707 F. 2d 1404.

No. 82-6356. Nic ks  v. Hazlett  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 708 F. 2d 726.

No. 82-6357. Mc Cord  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 695 F. 2d 823.

No. 82-6198. Duva llon  v . Flori da . C. A. 11th Cir. 
Motion of petitioner to defer consideration of the petition for
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certiorari denied. Certiorari denied. Reported below: 691 
F. 2d 483.
Rehearing Denied

No. 82-5719. Clar kso n  v . United  States , ante, 
p. 1013; and

No. 82-6028. Greis ing er  v . Davi s , Secre tar y  of  the  
Comm onwea lth  of  Pennsy lvani a , 459 U. S. 1221. Peti-
tions for rehearing denied.

Apri l  6, 1983
Dismissal Under Rule 53

No. 82-1228. Cart er -Walla ce , Inc . v . Johns on  & 
Joh nso n . C. A. 2d Cir. Certiorari dismissed under this 
Court’s Rule 53. Reported below: 714 F. 2d 114.

Apri l  8, 1983
Dismissal Under Rule 53

No. 82-1388. Con tin ent al  Air  Lines , Inc . v . Gerdom  
et  al . C. A. 9th Cir. Certiorari dismissed under this 
Court’s Rule 53. Reported below: 692 F. 2d 602.

Apr il  9, 1983
Dismissal Under Rule 53

No. 82-1457. Parliam ent  Insu ran ce  Co . v . Lefco e . 
C. A. 11th Cir. Certiorari dismissed under this Court’s 
Rule 53. Reported below: 694 F. 2d 725.

Apr il  12, 1983
Vacated and Remanded After Certiorari Granted

No. 82-647. Kirk patr ick  v . Chri stia n  Homes  of  Abi -
lene , Inc ., et  al . Ct. App. Tex., 11th Sup. Jud. Dist. 
[Certiorari granted, 459 U. S. 1145.] The Court has consid-
ered the memorandum filed by petitioner in response to the 
representations of the State of Texas in its brief before this 
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Court which bring to light a question of state law not passed 
upon or relied upon below. The resolution of this question 
may establish that petitioner is entitled to the relief he seeks 
as a matter of Texas statutory law. If this is so, a decision of 
the constitutional question on which we granted certiorari 
would be unnecessary. See Paschall v. Christie-Stewart, 
Inc., 414 U. S. 100 (1973); Musser v. Utah, 333 U. S. 95 
(1948). Accordingly, the judgment is vacated and the case is 
remanded for further proceedings to determine whether, 
under Texas law, petitioner could have obtained and may still 
obtain a decree designating him as the father of his child 
pursuant to the provisions of Tex. Fam. Code Ann. §§ 13.01- 
13.09 (Supp. 1982-1983). The Clerk is directed to issue the 
mandate forthwith.

Miscellaneous Order
No. 82-486. Uni ted  Brot her hood  of  Carp enter s  & 

Join ers  of  Amer ic a , Local  610, AFL-CIO, et  al . v . 
Sco tt  et  al . C. A. 5th Cir. [Certiorari granted, 459 
U. S. 1034.] This case is hereby scheduled for argument on 
April 26, 1983, in place of No. 82-647, Kirkpatrick v. Chris-
tian Homes of Abilene, Inc., et al.

Apri l  18, 1983

Affirmed on Appeal
No. 82-6257. Fulk  et  al . v . Mori tz  et  al . Appeal 

from D. C. N. D. Ohio. Motion of appellant for leave to pro-
ceed in forma pauperis granted. Judgment affirmed. Jus -
tice  Stevens  and Justi ce  O’Conno r  would dismiss the ap-
peal for want of jurisdiction, treat the papers whereon the 
appeal was taken as a petition for writ of certiorari, and deny 
certiorari.

Appeals Dismissed
No. 82-905. Soon er  Fede ral  Savin gs  & Loa n  Ass n , 

et  al . v. Oklahom a  Tax  Commi ssi on  et  al . Appeal from 
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Sup. Ct. Okla, dismissed for want of substantial federal ques-
tion. Reported below: 662 P. 2d 1366.

No. 82-1382. Tolub  et  al . v . Eva ns , as  Chief  Admin -
is trati ve  Jud ge  of  the  State  of  New  Yor k , et  al . 
Appeal from Ct. App. N. Y. dismissed for want of substan-
tial federal question. Reported below: 58 N. Y. 2d 1, 444 
N. E. 2d 1.

No. 82-1420. San for d  et  al . v . Duma s . Appeal from 
Dist. Ct. App. Fla., 5th Dist., dismissed for want of substan-
tial federal question. Reported below: 413 So. 2d 58.

No. 82-983. Dunc an  v . Peck . Appeal from Ct. App. 
Ohio, Hamilton County, dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied.

No. 82-1237. Stella  v . Merc y  Hospi tal  et  al . Ap-
peal from C. A. 6th Cir. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported be-
low: 705 F. 2d 458.

No. 82-6249. Velilla  v . UTC/Hamilt on  Stan da rd  Di-
vis ion  et  al . Appeal from Sup. Ct. Conn, dismissed for 
want of jurisdiction. Treating the papers whereon the ap-
peal was taken as a petition for writ of certiorari, certiorari 
denied.

No. 82-1243. Bunker  v . Nati on al  Gypsu m Co . Ap-
peal from Sup. Ct. Ind. dismissed for want of substantial fed-
eral question. Justi ce  Brenn an  took no part in the consid-
eration or decision of this case. Reported below: 441 N. E. 
2d 8.

No. 82-1293. Temple  et  al . v . Alab ama  Publi c  Serv -
ic e Com mi ssi on  et  al . Appeal from Sup. Ct. Ala. dis-
missed for want of jurisdiction. Reported below: 425 So. 2d 
1366.
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No. 82-1386. Fields  v . Summ it  Engi neer ing . Appeal 
from Sup. Ct. Mont, dismissed for want of properly pre-
sented federal question. Reported below:----- Mont.------ ,
653 P. 2d 1204.

No. 82-1445. The  Don ’t  Bank rup t  Washi ngton  Com -
mit tee  v. Conti nent al  Illinoi s Nationa l  Bank  & 
Trus t  Comp any  of  Chica go  et  al . Appeal from C. A. 
9th Cir. dismissed for want of jurisdiction it appearing appel-
lant lacks standing to bring this appeal. Reported below: 
696 F. 2d 692.

No. 82-1477. Paci fi c  Standa rd  Lif e  Insu ran ce  Co . 
et  al . v. Comm ittee  to  Save  Nuk olii  et  al . Appeal 
from Sup. Ct. Haw. Motions of National Association of 
Home Builders et al. and National Association of Realtors for 
leave to file briefs as amici curiae granted. Appeal dis-
missed for want of substantial federal question. Reported 
below: 65 Haw. 318, 653 P. 2d 766.

Certiorari Granted—Vacated and Remanded
No. 82-1399. Alessi  et  al . v . Comm ittee  on  Prof es -

sio nal  Standa rds , Thir d  Judic ial  Depar tment . Ct. 
App. N. Y. Certiorari granted, judgment vacated, and case 
remanded for further consideration in light of In re R. M. J., 
455 U. S. 191 (1982). Reported below: 58 N. Y. 2d 689, 444 
N. E. 2d 1015.

Vacated and Remanded After Certiorari Granted
No. 82-25. Jones , a  Minor  Chil d , by  his  Mother  and  

Next  Friend , Jones , et  al . v . Heckler , Secr eta ry  of  
Health  and  Huma n  Servi ces . C. A. 4th Cir. [Certio-
rari granted, 459 U. S. 965.] Judgment vacated and case 
remanded for further consideration in light of Miss. Code 
Ann. § 91-1-15 (Supp. 1982), as to the Jones petitioners, and 
in light of Adkins v. McEldowney,----- W. Va. ------ , 280
S. E. 2d 231 (1981), as to the Simms petitioners.
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Miscellaneous Orders
No. D-319. In  re  Disb arm ent  of  Feder . Disbarment 

entered. [For earlier order herein, see ante, p. 1009.]

No. D-327. In  re  Disb arment  of  Steven s . Harry J. 
Stevens, Jr., of Short Hills, N. J., having requested to resign 
as a member of the Bar of this Court, it is ordered that his 
name be stricken from the roll of attorneys admitted to prac-
tice before the Bar of this Court. The rule to show cause, 
heretofore issued on March 7, 1983 [ante, p. 1019], is hereby 
discharged.

No. D-332. In  re  Disb arm ent  of  Parson s . It is or-
dered that Edward Parsons, of Chicago, Ill., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. 81-2332. Norfo lk  Rede vel opm ent  and  Hou sin g  
Autho rit y  v . Chesape ake  & Potomac  Telepho ne  Com -
pany  of  Virg ini a  et  al . C. A. 4th Cir. [Certiorari 
granted, 459 U. S. 1145.] Motions of National Institute of 
Municipal Law Officers and United States Conference of 
Mayors et al. for leave to file briefs as amici curiae granted. 
Justi ce  Powell  took no part in the consideration or deci-
sion of these motions.

No. 82-91. Immig rati on  and  Natur aliza tion  Serv -
ic e  v. Phin path ya . C. A. 9th Cir. [Certiorari granted, 
459 U. S. 965.] Motion of respondent to enlarge record, sug-
gestion of mootness, and motion to stay further proceedings 
pending administrative action denied.

No. 82-585. Aloha  Air line s , Inc . v . Dire ctor  of  Tax -
ation  of  Hawaii ; and

No. 82-586. Hawai ian  Air lin es , Inc . v . Direc tor  of  
Taxa tion  of  Hawaii . Sup. Ct. Haw. [Probable jurisdic-
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tion noted, 459 U. S. 1101.] Motion of appellee for divided 
argument denied.

No. 82-862. Consol idate d  Rail  Cor por atio n  v . Le - 
Strang e . C. A. 3d Cir. [Certiorari granted, 459 U. S. 
1199.] Motion to substitute Lee Ann LeStrange Darrone, as 
Administratrix of Estate of Thomas LeStrange, in place of 
respondent Thomas LeStrange, deceased, granted.

No. 82-6080. Baref oot  v . Estelle , Dir ecto r , Texa s  
Depa rtm ent  of  Corre cti ons . C. A. 5th Cir. [Certio-
rari granted, 459 U. S. 1169.] Motion of Washington Legal 
Foundation for leave to file a brief as amicus curiae granted. 
Motion of Florida for leave to participate in oral argument as 
amicus curiae and for additional time for argument denied.

No. 82-6204. Tolb ert  v . Uni ted  States . C. A. 6th 
Cir. Motion of petitioner to defer consideration of the peti-
tion for writ of certiorari granted.

No. 82-6472. In  RE Lips com b . Petition for writ of ha-
beas corpus denied.

No. 82-6288. In  re  Tyler . Petition for writ of manda-
mus denied.

No. 82-1378. In  re  Come aux ; and
No. 82-1385. In  re  Intern atio nal  Harv ester  Co . et  

al . Petitions for writs of mandamus and/or prohibition 
denied.
Probable Jurisdiction Noted or Postponed

No. 82-1248. Scha ll , Comm iss ione r  of  New  York  
City  Depa rtm ent  of  Juveni le  Justic e  v . Marti n  et  al .; 
and

No. 82-1278. Abra ms , Attor ney  Genera l  of  New  
York  v . Marti n  et  al . Appeals from C. A. 2d Cir. Prob-
able jurisdiction noted, cases consolidated, and a total of one 
hour allotted for oral argument. Reported below: 689 F. 2d 
365.
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No. 82-1295. Escam bia  County , Florid a , et  al . v . 
Mc Mill an  et  al . Appeal from C. A. 5th Cir. Motion of 
State Association of County Commissioners of Florida et al. 
for leave to file a brief as amici curiae granted. Probable 
jurisdiction noted. Reported below: 688 F. 2d 960.

No. 82-1401. Calder  et  al . v . Jones  et  al . Appeal 
from Ct. App. Cal., 2d App. Dist. Further consideration of 
question of jurisdiction postponed to hearing of case on the 
merits. Reported below: 138 Cal. App. 3d 128, 187 Cal. 
Rptr. 825.
Certiorari Granted

No. 82-1256. Lync h , Mayo r  of  Pawtuc ket , et  al . v . 
Donn elly  et  al . C. A. 1st Cir. Certiorari granted. Re-
ported below: 691 F. 2d 1029.

No. 82-1448. Uni ted  State s  v . Stauffer  Chem ica l  
Co. C. A. 6th Cir. Certiorari granted. Reported below: 
684 F. 2d 1174.

No. 82-1150. Elli s  et  al . v . Bro ther ho od  of  Rai l -
way , Airl ine  & Steam shi p Clerks , Freig ht  Handler s , 
Expr ess  & Station  Emplo yes , et  al . C. A. 9th Cir. 
Motion of William L. Dickinson for leave to file a brief as 
amicus curiae granted. Certiorari granted. Reported 
below: 685 F. 2d 1065.
Certiorari Denied. (See also Nos. 82-983, 82-1237, and 

82-6249, supra.)
No. 81-1438. Hamm ermi ll  Paper  Co . v . Nationa l  

Labor  Relations  Board . C. A. 3d Cir. Certiorari de-
nied. Reported below: 658 F. 2d 155.

No. 81-2162. Pion eer  Fini shi ng  Corp . v . Nati on al  
Labo r  Relati ons  Boar d  et  al . C. A. 1st Cir. Certio-
rari denied. Reported below: 667 F. 2d 199.

No. 81-2202. Westingh ouse  Electr ic  Corp . v . Tri b -
ble . C. A. 8th Cir. Certiorari denied. Reported below: 
669 F. 2d 1193.
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No. 82-809. Tabeli ng  v . Unit ed  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 688 F. 2d 842.

No. 82-929. Burks  v . Illinoi s . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 104 Ill. App. 3d 1203, 
437 N. E. 2d 944.

No. 82-964. Dunne  et  al . v . Hansen  et  al . C. A. 7th 
Cir. Certiorari denied. Reported below: 681 F. 2d 484.

No. 82-978. Ton ubb ee  v . Lou is ia na . Sup. Ct. La. 
Certiorari denied. Reported below: 420 So. 2d 126.

No. 82-990. Marvi n  v . Uni ted  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 687 F. 2d 1221.

No. 82-1016. Sout h  Centra l  Bell  Telepho ne  Co . v . 
Nationa l  Labo r  Relations  Board . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 688 F. 2d 345.

No. 82-1024. Boein g  Co . v . Uni ted  States . Ct. Cl. 
Certiorari denied. Reported below: 230 Ct. Cl. 663, 680 F. 
2d 132.

No. 82-1033. Ohio  v . Wilmoth . Sup. Ct. Ohio. Cer-
tiorari denied. Reported below: 1 Ohio St. 3d 118, 438 N. E. 
2d 105.

No. 82-1070. Benedetto  v . Uni ted  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 697 F. 2d 298.

No. 82-1088. Gumm , dba  Dese rt -Aire  Mobi le  Home  
Stylin g  & Sales , Inc . et  al . v . Turne r  et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 685 F. 2d 1384.

No. 82-1090. Ashland  Oil , Inc . v . Delta  Oil  Prod -
uc ts  Corp . C. A. 7th Cir. Certiorari denied. Reported 
below: 685 F. 2d 175.

No. 82-1092. Con tin ent al  Mano rs , Inc . v . Heck ler , 
Secr etary  of  Health  and  Human  Servi ces , et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 688 F. 
2d 844.
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No. 82-1103. Pyram id  Lake  Pai ute  Trib e  of  Indian s  
v. Federa l  Ener gy  Regulato ry  Commi ss ion  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 681 F. 
2d 1134.

No. 82-1121. Louis iana  Publi c  Servi ce  Com mi ssi on  
v. Federa l  Energ y Regulato ry  Com mi ssi on  et  al .
C. A. 5th Cir. Certiorari denied. Reported below: 688 F. 
2d 357.

No. 82-1148. Queen  et  al . v . Tenn ess ee  Valley  Au -
thori ty  et  AL. C. A. 6th Cir. Certiorari denied. Re-
ported below: 689 F. 2d 80.

No. 82-1162. Geor ge  Ban ta  Co ., Inc ., Bant a  Divi -
si on  v. Nationa l  Labor  Relation s  Boar d  et  al . C. A.
D. C. Cir. Certiorari denied. Reported below: 222 U. S. 
App. D. C. 288, 686 F. 2d 10.

No. 82-1169. CPC Intern ationa l  Inc . v . Dimm itt  
Agri  Indus tri es , Inc .; and

No. 82-1347. Dimm itt  Agri  Indu str ies , Inc . v . CPC 
Intern ati ona l , Inc . C. A. 5th Cir. Certiorari denied. 
Reported below: 679 F. 2d 516.

No. 82-1184. Cica le  v. Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 691 F. 2d 95.

No. 82-1191. Stephens  v . Uni ted  States ;
No. 82-1207. Vadi no  v . Unit ed  States ; and
No. 82-1208. Natale  v . Uni ted  States . C. A. 11th 

Cir. Certiorari denied. Reported below: 680 F. 2d 1329.

No. 82-1198. Plan t  et  al . v . Unit ed  States . C. A. 
11th Cir. Certiorari denied. Reported below: 682 F. 2d 
914.

No. 82-1203. Scales , as  Next  Frie nd  of  Scales  v . 
Uni ted  States . C. A. 5th Cir. Certiorari denied. Re-
ported below: 685 F. 2d 970.
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No. 82-1216. Worldw id e  Churc h  of  God  v . Super ior  
Cou rt  of  Calif orn ia , Ora ng e County  (Gipe , Real  
Part y  in  Inte res t ). Ct. App. Cal., 4th App. Dist. Cer-
tiorari denied.

No. 82-1220. Union  Natio nal  Bank  of  Litt le  Rock  v . 
Paxto n  et  al . C. A. 8th Cir. Certiorari denied. Re-
ported below: 688 F. 2d 552.

No. 82-1222. Illino is  et  al . v . Intersta te  Comm erc e  
Commi ssio n  et  al . C. A. 7th Cir. Certiorari denied.

No. 82-1230. Moore  v . Unit ed  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 705 F. 2d 459.

No. 82-1261. Stan da rd -Coo sa -Thatc her  Carp et  
Yarn  Div isi on , Inc . v . Nation al  Labor  Relations  
Boar d  et  al . C. A. 4th Cir. Certiorari denied. Re-
ported below: 691 F. 2d 1133.

No. 82-1267. Rock  v . Coomb e , Supe rin tende nt , 
Eastern  New  York  Corr ecti onal  Faci lity . C. A. 2d 
Cir. Certiorari denied. Reported below: 694 F. 2d 908.

No. 82-1270. Lomas  Santa  Fe , Inc ., et  al . v . Commi s -
si on er  of  Inter nal  Revenu e . C. A. 9th Cir. Certiorari 
denied. Reported below: 693 F. 2d 71.

No. 82-1287. Randolph  Ass oc iat es  v . Wake fern  
Food  Corp , et  al . C. A. 3d Cir. Certiorari denied. Re-
ported below: 707 F. 2d 1403.

No. 82-1290. Roth ’s  IGA Food lin er , Inc . v . Nationa l  
Labor  Relation s  Boar d  et  al . C. A. 9th Cir. Certio-
rari denied. Reported below: 694 F. 2d 723.

No. 82-1354. Newma n et  al . v . Alabama  et  al . 
C. A. 11th Cir. Certiorari denied. Reported below: 683 F. 
2d 1312.

No. 82-1362. Grea t  Lakes  Dred ge  & Dock  Co . v . 
Ebanks  et  al . C. A. 11th Cir. Certiorari denied. Re-
ported below: 688 F. 2d 716.
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No. 82-1376. Freema n  v . Unit ed  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 705 F. 2d 459.

No. 82-1379. Jones  v . Okla hom a . Ct. Crim. App. 
Okla. Certiorari denied.

No. 82-1380. Roone y  v . Columbi a  Pic tures  Ind us -
tri es , Inc ., et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 714 F. 2d 117.

No. 82-1387. Zack  v . Comm is si oner  of  Interna l  Rev -
enue . C. A. 6th Cir. Certiorari denied. Reported below: 
692 F. 2d 28.

No. 82-1394. Centra l  Flori da  Enterpr ises , Inc . v . 
Federa l  Com mu nic atio ns  Com mi ssi on  et  al . C. A. 
D. C. Cir. Certiorari denied. Reported below: 221 U. S. 
App. D. C. 162, 683 F. 2d 503.

No. 82-1396. Mic hi ga n  v . Jones . Sup. Ct. Mich. Cer-
tiorari denied. Reported below: 416 Mich. 354, 331 N. W. 
2d 406.

No. 82-1397. Lani gan  v . Uni ted  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 696 F. 2d 986.

No. 82-1398. M/V POLLUX et  al . v. Good pas ture , 
Inc . C. A. 5th Cir. Certiorari denied. Reported below: 
688 F. 2d 1003.

No. 82-1402. Loca l  Divi si on  1028, Amalgam ated  
Tra nsi t  Union  v . City  of  Auro ra . C. A. 7th Cir. Cer-
tiorari denied.

No. 82-1405. Car rio ne  v . Connectic ut . Sup. Ct. 
Conn. Certiorari denied. Reported below: 188 Conn. 681, 
453 A. 2d 1137.

No. 82-1406. Luko vsky  et  al . v . Comm iss ione r  of  In -
terna l  Reven ue . C. A. 8th Cir. Certiorari denied. 
Reported below: 692 F. 2d 527.

No. 82-1407. Nigg le  et  ux . v . Old  Kent  Bank  & 
Trust  Co . Ct. App. Mich. Certiorari denied.
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No. 82-1411. Kondr at  v . Marti net . Ct. App. Ohio, 
Lake County. Certiorari denied.

No. 82-1412. Moench  Inve stmen t  Co ., Ltd ., et  al . v . 
Unio n  Paci fic  Land  Resour ces  Corp , et  al . C. A. 10th 
Cir. Certiorari denied. Reported below: 696 F. 2d 88.

No. 82-1415. Edmund son  Inves tment  Co . et  al . v . 
Flori da  Treco , Inc . Ct. App. Tex., 14th Sup. Jud. Dist. 
Certiorari denied. Reported below: 633 S. W. 2d 599.

No. 82-1418. Chap man  Indu str ies  Corp . v . N.A. 
Sales  Co ., Inc . C. A. 2d Cir. Certiorari denied. Re-
ported below: 714 F. 2d 115.

No. 82-1419. Hayes  v . Supr eme  Court  Jus tices  of  
Nevad a . C. A. 9th Cir. Certiorari denied. Reported 
below: 685 F. 2d 442.

No. 82-1422. Adam s et  al . v . Gould , Inc ., et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 687 F. 
2d 27.

No. 82-1425. Braq uet  et  al . v . Admin istr ators  of  
the  Tulane  Educ atio nal  Fund . Ct. App. La., 4th Cir. 
Certiorari denied. Reported below: 419 So. 2d 30.

No. 82-1429. Trout  v . Lehma n , Secre tar y  of  the  
Navy , et  al . C. A. D. C. Cir. Certiorari denied. Re-
ported below: 223 U. S. App. D. C. 427, 692 F. 2d 151.

No. 82-1430. ZOSLAW ET UX., DBA MARIN MUSIC CEN-
TRE v. MCA Distr ibut ing  Corp , et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 693 F. 2d 870.

No. 82-1435. Con tra  Costa  Thea tre , Inc . v . City  of  
Conc ord  et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 686 F. 2d 798.

No. 82-1440. Till ey  v . Ande rso n , Regi onal  Admi nis -
tr ator  of  State  Pri son  of  Sout hern  Mic hig an . C. A. 
6th Cir. Certiorari denied. Reported below: 705 F. 2d 458.
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No. 82-1441. Kinne y  et  ux . v . State  Farm  Mutua l  
Auto mob ile  Insu ran ce  Co . et  al . C. A. 10th Cir. Cer-
tiorari denied.

No. 82-1459. Buc kley  et  al . v . United  States . 
C. A. 9th Cir. Certiorari denied. Reported below: 689 F. 
2d 893.

No. 82-1468. Reminga , Execu trix  of  the  Estate  of  
Remi nga , et  al . v . Unite d  States . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 695 F. 2d 1000.

No. 82-1475. Wyllie  et  al . v . Dunn . C. A. 6th Cir. 
Certiorari denied. Reported below: 697 F. 2d 121.

No. 82-1494. Surg ent  v. Unit ed  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 718 F. 2d 1087.

No. 82-1503. Evans  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 697 F. 2d 240.

No. 82-1505. Grin dr od  v . Unit ed  State s . C. A. 11th 
Cir. Certiorari denied. Reported below: 694 F. 2d 649.

No. 82-1520. Lands ber ger  v . Comm is si oner  of  Reve -
nue  of  Min neso ta . Sup. Ct. Minn. Certiorari denied.

No. 82-1535. Garli ng  v . Secr eta ry  of  Depa rtm ent  
of  Health  and  Human  Servi ces . C. A. D. C. Cir. Cer-
tiorari denied. Reported below: 225 U. S. App. D. C. 
51, 696 F. 2d 133.

No. 82-1550. Mason  et  al . v . Pana ma  Cana l  Co . et  
al . C. A. D. C. Cir. Certiorari denied. Reported below: 
223 U. S. App. D. C. 426, 692 F. 2d 150.

No. 82-1552. Grig sby  v . Depar tment  of  Energ y  et  
al . Temp. Emerg. Ct. App. Certiorari denied. Reported 
below: 701 F. 2d 147.

No. 82-1553. Lanzieri  v . Unite d  State s . C. A. 2d 
Cir. Certiorari denied. Reported below: 714 F. 2d 118.



ORDERS 1087

460 U. S. April 18, 1983

No. 82-1567. Swiatek  v. United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 698 F. 2d 1226.

No. 82-5649. Paul  v . Magg io , War den , Louis iana  
State  Penite ntia ry ; and

No. 82-5769. Barkley  v . Magg io , War den , Louis iana  
State  Peniten tiar y . C. A. 5th Cir. Certiorari denied.

No. 82-5864. Ack er  v . Admin istra tor , General  
Servi ces  Admini str ation , et  al . C. A. D. C. Cir. Cer-
tiorari denied.

No. 82-5881. Walker  v . Morr is , Superi ntendent , 
Meck lenb urg  Corr ectio nal  Center . Sup. Ct. Va. 
Certiorari denied.

No. 82-5915. Jennings  v . Uni ted  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 691 F. 2d 511.

No. 82-5926. Far rell  v . Oregon  ex  rel . Juveni le  
Depar tme nt  of  Multnoma h Coun ty . Ct. App. Ore. 
Certiorari denied. Reported below: 58 Ore. App. 258, 648 
P. 2d 401.

No. 82-5929. Warr en  v . Unit ed  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 687 F. 2d 347.

No. 82-5936. Holme s v . Uni ted  States . Ct. App. 
D. C. Certiorari denied. Reported below: 454 A. 2d 1308.

No. 82-5948. Mor gan  v. Flori da . Dist. Ct. App. Fla., 
1st Dist. Certiorari denied. Reported below: 421 So. 2d 
520.

No. 82-5961. Rhodes  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 692 F. 2d 766.

No. 82-5968. Craft  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 691 F. 2d 205.

No. 82-5971. Howar d  v . Uni ted  States . Ct. App. 
D. C. Certiorari denied. Reported below: 452 A. 2d 966.
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No. 82-6003. Mc Cree  v . Loc kh ar t , Dir ecto r , Arka n -
sas  Depar tment  of  Cor recti on . C. A. 8th Cir. Certio-
rari denied. Reported below: 689 F. 2d 797.

No. 82-6005. Gayle , aka  Wait ers  v . New  Yor k . Ct. 
App. N. Y. Certiorari denied. Reported below: 58 N. Y. 
2d 636, 444 N. E. 2d 1003.

No. 82-6023. Burton  v . Michi gan . Sup. Ct. Mich. 
Certiorari denied.

No. 82-6034. Brown  v . Uni ted  States . C. A. 7th Cir. 
Certiorari denied.

No. 82-6103. Gresh am  v . Uni ted  States . C. A. D. C. 
Cir. Certiorari denied. Reported below: 223 U. S. App. 
D. C. 427, 692 F. 2d 151.

No. 82-6116. Faltico  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 687 F. 2d 273.

No. 82-6146. River s , by  hi s  Mother  and  Natur al  
Guar dian , Rivers , et  al . v . Blum , Comm issio ner , New  
York  State  Depar tme nt  of  Soc ia l  Servi ces , et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 692 F. 
2d 871.

No. 82-6156. Stamp s v . Illinoi s . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 103 Ill. App. 3d 
1201, 435 N. E. 2d 1385.

No. 82-6184. Moore  v . Uni ted  State s (four cases). 
C. A. 3d Cir. Certiorari denied.

No. 82-6189. Smart  v . South  Caro lina . Sup. Ct. 
S. C. Certiorari denied. Reported below: 278 S. C. 515, 
299 S. E. 2d 686.

No. 82-6199. Wis e v . Engle  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 708 F. 2d 731.
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No. 82-6216. Tietb ohl  v . Woods  et  al . C. A. 9th Cir. 
Certiorari denied.

No. 82-6226. Harv ey  v . Estelle , Dir ecto r , Texas  
Depa rtm ent  of  Corr ectio ns . C. A. 5th Cir. Certiorari 
denied. Reported below: 695 F. 2d 563.

No. 82-6227. Garr ett  v . Oklahom a  et  al . Ct. App. 
Okla. Certiorari denied.

No. 82-6229. Harr is  v . Conn ectic ut . Sup. Ct. Conn. 
Certiorari denied. Reported below: 188 Conn. 574, 452 A. 
2d 634.

No. 82-6232. Herefor d  v . Britta in . Ct. App. D. C. 
Certiorari denied.

No. 82-6236. White  v . Estelle , Dir ecto r , Texas  De -
par tment  of  Corr ectio ns . C. A. 5th Cir. Certiorari 
denied.

No. 82-6240. Colema n  v . Lloyds  Bank  of  Califo rni a  
et  al . C. A. 9th Cir. Certiorari denied. Reported below: 
701 F. 2d 184.

No. 82-6242. Spro gis -Mast ins  v . New  Yor k . App. 
Term, Sup. Ct. N. Y., 9th and 10th Jud. Dists. Certiorari 
denied.

No. 82-6244. Gray  v . Jago  et  al . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 708 F. 2d 723.

No. 82-6246. Dink ens  v . Wainwri ght  et  al . C. A. 
11th Cir. Certiorari denied. Reported below: 693 F. 2d 
134.

No. 82-6247. Murp hy  v . Stephens on  et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 696 F. 2d 990.

No. 82-6248. Young  v . Coun ty  of  Sauk , Wisc onsi n . 
Ct. App. Wis. Certiorari denied. Reported below: 109 
Wis. 2d 686, 325 N. W. 2d 738.
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No. 82-6258. Dabo n  v . Maggi o , War den . C. A. 5th 
Cir. Certiorari denied. Reported below: 694 F. 2d 720.

No. 82-6260. Harr ison  v . Okla hom a . Ct. Crim. App. 
Okla. Certiorari denied.

No. 82-6265. Sim mons  v. Rous e , Super in tenden t , 
Lake  Corr ectio nal  Insti tutio n . C. A. 11th Cir. Cer-
tiorari denied. Reported below: 693 F. 2d 134.

No. 82-6266. Clar k  v . Solem , Ward en , Sout h  Da -
kota  State  Peni tent iar y , et  al . C. A. Sth Cir. Certio-
rari denied. Reported below: 693 F. 2d 59.

No. 82-6268. Jack son  v . Wain wrig ht , Secretar y , 
Flor ida  Depar tment  of  Corr ectio ns , et  al . C. A. 
11th Cir. Certiorari denied.

No. 82-6269. Barn es  v . Henr y . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 691 F. 2d 506.

No. 82-6270. Brung s  v . Publi c  Libr ary  of  Columb us  
et  AL. Sup. Ct. Ohio. Certiorari denied.

No. 82-6272. Covington  v. Osbor ne  et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 685 F. 2d 429.

No. 82-6273. Becker  v . Arca dia n  Garde ns . C. A. 2d 
Cir. Certiorari denied.

No. 82-6277. Subi losky  v. Callahan , Supe ri nten d -
ent , MCI-Norf olk , Mass ach usetts . C. A. 1st Cir. 
Certiorari denied. Reported below: 689 F. 2d 7.

No. 82-6280. Swanso n v. Davi s , Ward en , et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 708 F. 
2d 728.

No. 82-6281. Zar rilli  v . Rand all  et  al . C. A. 1st 
Cir. Certiorari denied.

No. 82-6282. Schum an  v . Duck wort h , Ward en , et  
al . C. A. 7th Cir. Certiorari denied. Reported below: 
698 F. 2d 1227.
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No. 82-6283. Thap er  v . New  Jerse y  Departm ent  of  
Educat ion  et  al . Super. Ct. N. J., App. Div. Certiorari 
denied.

No. 82-6285. Perr on  v . Perr on . Sup. Ct. P. R. Cer-
tiorari denied. Reported below:----- P. R. R.------ .

No. 82-6289. Real  v . Clarke  et  al . C. A. Sth Cir. 
Certiorari denied. Reported below: 696 F. 2d 1000.

No. 82-6292. Walk er  v . Solem , Ward en , et  al . 
C. A. 8th Cir. Certiorari denied. Reported below: 687 F. 
2d 1235.

No. 82-6295. Tann er  v . Lockh art , Dire cto r , Arka n -
sas  Departm ent  of  Corre cti ons . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 696 F. 2d 1000.

No. 82-6298. Johns on  v. Grif fi n , War den . C. A. 
10th Cir. Certiorari denied.

No. 82-6307. Green  v . Heckle r , Secreta ry  of  
Health  and  Human  Servi ces . C. A. 5th Cir. Certiorari 
denied. Reported below: 694 F. 2d 108.

No. 82-6309. Hurns  v . Cleveland  Polic e Depar t -
ment  et  AL. C. A. 5th Cir. Certiorari denied. Reported 
below: 696 F. 2d 994.

No. 82-6310. Hamm  v . Okla hom a . Ct. Crim. App. 
Okla. Certiorari denied.

No. 82-6312. Lyons  v . Walter s , Admi nis trator , 
Veter ans  Admi nis trati on , et  al . C. A. D. C. Cir. 
Certiorari denied.

No. 82-6319. Sartor e  v . Adam s  et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 695 F. 2d 565.

No. 82-6322. Bastan ipo ur  v . Unit ed  States . C. A. 
7th Cir. Certiorari denied. Reported below: 697 F. 2d 170.
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No. 82-6325. Hazra  v . Unite d  States . C. A. Fed. 
Cir. Certiorari denied.

No. 82-6329. Burton  v . Unit ed  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 701 F. 2d 160.

No. 82-6339. Levy  v . Fair fax  County  Gover nment . 
C. A. 4th Cir. Certiorari denied. Reported below: 694 F. 
2d 717.

No. 82-6346. John so n  v. Uni ted  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 701 F. 2d 160.

No. 82-6355. Alfar o -Gon zal ez  v . Unit ed  States .
C. A. 11th Cir. Certiorari denied. Reported below: 691 F. 
2d 510.

No. 82-6364. Underwood -Nune z  v . Heckler , Secre -
tar y  of  Health  and  Human  Servi ces . C. A. 9th Cir. 
Certiorari denied. Reported below: 698 F. 2d 1231.

No. 82-6369. Puc ha la  et  al . v . Coin telpr o  et  al . 
C. A. 7th Cir. Certiorari denied.

No. 82-6374. Coner ly  ET AL. v. Uni ted  State s ; and
No. 82-6376. Dic kens  et  al . v . Unit ed  States . C. A. 

3d Cir. Certiorari denied. Reported below: 695 F. 2d 765.

No. 82-6385. Kimbe rlin  v. Uni ted  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 692 F. 2d 760.

No. 82-6392. Parker  v . Uni ted  States . C. A. 11th 
Cir. Certiorari denied.

No. 82-6393. Capo  v. Unite d  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 693 F. 2d 1330.

No. 82-6395. Cowhi g  v. Mar sh , Secr etar y  of  the  
Arm y . C. A. 1st Cir. Certiorari denied. Reported below: 
693 F. 2d 234.
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No. 82-6397. Marq uar dt  v . United  States . C. A. 
11th Cir. Certiorari denied. Reported below: 695 F. 2d 
1300.

No. 82-6403. Cotner  v. Unit ed  State s . C. A. 10th 
Cir. Certiorari denied.

No. 82-6404. Lewis  v . Unit ed  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 701 F. 2d 169.

No. 82-6416. Bethea  v . Leeke  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 696 F. 2d 988.

No. 82-6418. Phil lip s  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 709 F. 2d 1511.

No. 82-6420. Morri s  v . Unite d  State s  Depar tment  
of  Just ice  et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 696 F. 2d 994.

No. 82-6421. Boyd  v . Uni ted  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 696 F. 2d 63.

No. 82-6422. Calla ha n  v . Uni ted  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 701 F. 2d 186.

No. 82-6427. Bedoy a  v . Unit ed  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 714 F. 2d 117.

No. 82-6430. John so n  v. Uni ted  States . Ct. App. 
D. C. Certiorari denied.

No. 82-6431. Wham  v . Unit ed  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 696 F. 2d 993.

No. 82-665. Spald ing  et  al . v . Aike n . C. A. 9th Cir. 
Certiorari denied. Justi ce  Blackm un  would grant certio-
rari. Reported below: 684 F. 2d 632.

Statement of Chief  Just ice  Burg er  concerning the de-
nial of certiorari.

The time has come to consider limitations on the availabil-
ity of the writ of habeas corpus in federal courts, especially 
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for prisoners pressing stale claims that were fully ventilated 
in state courts. Others have expressed frustration in coping 
with stale cases, see, e. g., Illinois v. Allen, 397 U. S. 337, 
351, 357 (1970) (Douglas, J., concurring); McMann v. Rich-
ardson, 397 U. S. 759, 773 (1970), and this petition under-
scores the views of those who have expressed concern as to 
the misuse and abuse of the writ. Relief on claims presented 
many years after conviction should be limited to cases in 
which the petitioner can demonstrate a miscarriage of justice 
or a colorable claim of innocence. The astonishing facts un-
derlying this petition are illustrative and instructive.

On October 14, 1965, a jury in King County, Wash., found 
Arthur Aiken and his codefendant guilty of murder in the 
first degree for the robbery and slayings of three gas station 
attendants in separate incidents within one month. Each 
victim was shot several times. The jury imposed the death 
penalty. On direct appeal, Aiken advanced numerous chal-
lenges to his conviction. Following a remand to the trial 
court, the Washington Supreme Court affirmed the convic-
tion and the sentence, State v. Aiken, 72 Wash. 2d 306, 434 
P. 2d 10 (1967). On petition for certiorari to this Court, 
the conviction was vacated and the case remanded for recon-
sideration in light of Bruton v. United States, 391 U. S. 123 
(1968). 392 U. S. 652 (1968). After a second petition for 
certiorari, the conviction was again vacated and remanded 
for reconsideration in light of Maxwell v. Bishop, 398 U. S. 
262 (1970), Boulden v. Holman, 394 U. S. 478 (1969), and 
Witherspoon v. Illinois, 391 U. S. 510 (1968). 403 U. S. 946 
(1971). The state trial court then resentenced Aiken to 
three consecutive life prison terms.

On July 26, 1979, fourteen years after his original convic-
tion and eight years after his resentencing, Aiken filed this 
petition in the United States District Court for the Western 
District of Washington under 28 U. S. C. §2254. He raised 
claims concerning pretrial publicity, the voluntariness of his 
confession, and the trial court’s failure to grant severance— 
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all claims that had been raised and decided a decade earlier in 
his first appeal to the Washington Supreme Court. All but 
the pretrial publicity issue had been presented in his original 
petition for review here.

On February 22, 1980, the District Court denied the ha-
beas petition because Aiken had prejudiced the State by 
waiting more than five years before filing his petition, see 
Habeas Corpus Rule 9(a).1 The Court of Appeals for the 
Ninth Circuit reversed, holding that prejudice may not be 
presumed. On remand, the State presented evidence that it 
could locate only 30 of the 87 witnesses who testified at trial 
and that 136 of the State’s 138 exhibits were lost or de-
stroyed. Finding that the evidence demonstrated that it 
would be difficult to retry Aikens should his petition for relief 
be granted, the District Court again dismissed the petition, 
concluding that prejudice as to retrial was also a ground for 
dismissal under Rule 9(a).1 2 The Court of Appeals for the 

1 That measure provides:
“A petition may be dismissed if it appears that the state of which the 

respondent is an officer has been prejudiced in its ability to respond to 
the petition by delay in its filing unless the petitioner shows that it is based 
on grounds of which he could not have had knowledge by the exercise 
of reasonable diligence before the circumstances prejudicial to the state 
occurred.”

As originally drafted, Rule 9(a) would have provided that a 5-year delay 
creates a presumption of prejudice rather than the present standard which 
requires the state to prove prejudice in every case, see Advisory Commit-
tee’s Note to Habeas Corpus Rule 9, 28 U. S. C., p. 272. The 5-year pre-
sumption was deleted by Congress, 90 Stat. 1335, see H. R. Rep. No. 
94-1471, pp. 4-5 (1976), on the grounds that it was “unsound policy to re-
quire the defendant to overcome a presumption of prejudice and that the 
legislation brings Rule 9(a) into conformity with other provisions of law,” 
id., at 5 (footnotes omitted), and “into conformity with case law,” id., 
at 5, n. 9. See also 122 Cong. Rec. 30222-30223 (1976).

2 In so holding, the court relied on a comment in the Advisory Committee 
Note to the identical provision (Rule 9(a)) governing 28 U. S. C. §2255 
proceedings. That comment states:

“Subdivision (a) provides a flexible, equitable time limitation based on 
laches to prevent movants from withholding their claims so as to prejudice 
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Ninth Circuit again reversed, reasoning that Rule 9(a) allows 
consideration only of the State’s difficulty in “respond[ing] to 
the [habeas] petition,” and not consideration of the difficulty 
in retrying the petitioner. 684 F. 2d 632, 634 (1982). The 
District Court was ordered to entertain further proceedings 
pursuant to § 2254(d).

The privileges of the writ of habeas corpus are not unlim-
ited. Rather the doctrine of laches should apply to habeas 
actions as it applies to other actions for relief. Alterna-
tively, Rule 9(a) should be changed to bar relief when delay 
has prejudiced the state’s ability to retry the petitioner.

The scope of habeas corpus as an avenue for repeated col-
lateral attacks on criminal convictions has expanded enor-
mously through decisions of this Court in the last three dec-
ades, see Stone v. Powell, 428 U. S. 465, 474-482 (1976). As 
the ability to attack criminal convictions collaterally has ex-
panded, so too has the range of costs to the judicial system 
grown. As we noted last Term, collateral review under-
mines the interest in repose that underlies the principle of res 
judicata, degrades the importance of the trial, frustrates 
penological goals and drains the resources of the judicial 
system, Engle v. Isaac, 456 U. S. 107, 124-129 (1982). See 
also Stone v. Powell, supra, at 491, n. 31; Brown v. Allen, 
344 U. S. 443, 532-548 (1953) (Jackson, J., concurring); 
Schneckloth v. Bustamonte, 412 U. S. 218, 259-266 (1973) 
(Powell , J., concurring). See Friendly, Is Innocence Irrel-
evant?, 38 U. Chi. L. Rev. 142, 146-148 (1970).

Claims presented by way of habeas corpus petitions many 
years after conviction impose especially heavy burdens on the 
prison system, on society, and on the administration of jus-
tice. Our willingness to entertain these late claims tells pris-
oners that they need never reconcile themselves to what has 
happened: they need never “make peace” with society, learn 
a new way of life, or attempt to build a realistic future. Our 

the government both in meeting the allegations of the motion and in any 
possible retrial.” (Emphasis added.) 28 U. S. C., p. 286.



ORDERS 1097

1093 Statement of Burg er , C. J.

society’s constant willingness to reopen cases long closed tells 
the public that we have no confidence that the laws are ad-
ministered justly. Because reprosecution becomes increas-
ingly difficult, and sometimes impossible, as time from the 
original conviction elapses, such relief on the basis of stale 
claims often results in the permanent release of dangerous in-
dividuals without supervision of any sort.

Inmates exploit society’s misplaced sentiment. When re-
examination of the circumstances surrounding the detention 
comes late in the day, there is always a danger that process 
will be abused. A prisoner has an incentive to “store up” 
technical challenges to his conviction and then press his 
claims seriatim when reconsideration of his allegations is dif-
ficult and when reprosecution is impossible because key wit-
nesses and exhibits have disappeared. Cf. Del Vecchio v. 
United States, 556 F. 2d 106, 109, and n. 6 (CA2 1977).3

“One form of abuse said to exist is that of a prisoner, 
knowing he or she has a valid claim for relief, intention-
ally forgoing presenting that claim until evidence of guilt 
has dissipated so that reconviction would be impossible.” 
ABA Standards for Criminal Justice, commentary fol-
lowing Standard 22-2.4 (2d ed. 1980).

I would allow summary dismissal of habeas petitions when 
the state can prove that the lapse of time has made re-
prosecution impossible. Exceptions should be limited to 

8 See also United States v. Frady, 456 U. S. 152 (1982) (19-year delay in 
asserting claim). In Marshall v. Fowler, No. 82-876, cert, denied, post, 
p. 1098, a petition presenting a claim of coerced confession was filed eight 
years after petitioner’s original conviction. In May 1974, an Ohio trial 
court held a 4-day hearing on this claim, hearing 18 witnesses and generat-
ing 600 pages of transcript. A divided panel of the Court of Appeals for 
the Sixth Circuit nevertheless remanded the habeas petition for an eviden-
tiary hearing. The petition raises a purely factual contention. I cannot 
imagine how the evidence that is received now could possibly be more pro-
bative than the evidence received eight years ago, when memories were 
fresh. Thus, the views expressed herein apply equally to Marshall v. 
Fowler.
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cases where the petitioner can make a colorable claim of inno-
cence, demonstrate that a significant miscarriage of justice 
has occurred, or show that his claim is based on grounds that, 
with the exercise of reasonable diligence, could not have been 
discovered earlier.

No. 82-666. Mille r  Brewi ng  Co . v . Natio nal  Labo r  
Relat ion s  Boar d  et  al . C. A. D. C. Cir. Certiorari de-
nied. Justic e  Powell  took no part in the consideration or 
decision of this petition. Reported below: 222 U. S. App. 
D. C. 336, 686 F. 2d 962.

No. 82-876. Mars hall , Super in tenden t , Souther n  
Ohio  Corr ectio nal  Faci lity  v . Fowler  et  al . C. A. 
6th Cir. Motion of respondents for leave to proceed in 
forma pauperis granted. Certiorari denied. For The  
Chief  Justi ce ’s  views concerning this case, see Spalding v. 
Aiken, ante, p. 1093. Reported below: 683 F. 2d 983.

No. 82-986. Mar yla nd  v . Diehl . Ct. App. Md. Mo-
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 294 Md. 466, 
451 A. 2d 115.

No. 82-1409. Balkcom , Warden , Georgi a State  
Pris on  v . Good win . C. A. 11th Cir. Motion of respondent 
for leave to proceed in forma pauperis granted. Certiorari 
denied. Reported below: 684 F. 2d 794.

No. 82-1051. Bendetti  v . Unit ed  State s . C. A. 3d 
Cir. Motion of petitioner for leave to file supplement to peti-
tion for writ of certiorari granted. Certiorari denied. Re-
ported below: 692 F. 2d 750.

No. 82-1157. Meachum  et  al . v . Long val . C. A. 1st 
Cir. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 693 
F. 2d 236.
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Just ice  Rehnqui st , with whom The  Chief  Just ice  and 
Justic e  O’Con no r  join, dissenting.

Respondent Norman Longval robbed a drugstore in 
Swampscott, Mass. Longval, who had a previous record for 
larcenies and had served time for armed robbery, stole the 
getaway car and carried a shotgun during the robbery.

One of Longval’s codefendants, Richard Ellard, pleaded 
guilty. Ellard stated that he was drunk at the time and did 
not carry the gun. The sentencing judge noted that Ellard 
had not been in serious trouble before, and sentenced him to 
three years’ imprisonment and three years’ probation with a 
special term of probation requiring him to obtain treatment 
for alcoholism.

Longval stood trial for armed robbery, assault with a 
deadly weapon, and unlawfully carrying a sawed-off shotgun, 
and was convicted. The trial judge sentenced Longval to 
40-50 years in prison. The state appellate court later re-
duced this sentence to 30-40 years.

Longval sought a writ of error from the Massachusetts 
Supreme Judicial Court, claiming that the trial judge had im-
properly threatened him in an effort to coerce him into plead-
ing guilty. The Supreme Judicial Court appointed a Special 
Master, who found that during the presentation of the pros-
ecution’s case-in-chief, the trial judge told Longval’s defense 
attorney, in substance, that

“the evidence in this case as it is coming in is very seri-
ous—robbery of a drug store, taking [i. e. theft of] 
drugs, use of a shot-gun. I am wondering if you and the 
Commonwealth have had any discussion regarding a plea 
[of guilty]. I strongly suggest that you ask your client 
to consider a plea, because, if the jury returns a verdict 
of guilty, I might be disposed to impose a substantial 
prison sentence. You know that I am capable of doing 
that because you know of the sentences in a previous 
trial.” 693 F. 2d 236, 237 (CAI 1982).



1100 OCTOBER TERM, 1982

Rehn quis t , J., dissenting 460 U. S.

The Special Master did not construe this statement as a 
threat. Rather, he thought the judge made “a statement to 
a young lawyer of the judge’s then general impression of the 
evidence as it had developed to that point.”

The Supreme Judicial Court affirmed Longval’s conviction. 
Commonwealth v. Longval, 378 Mass. 246, 390 N. E. 2d 1117 
(1979). It found that the judge had merely advised Long-
val’s attorney of the sentences he had imposed in other cases 
and of the seriousness of the offense described in the evi-
dence that had been presented, and advised him “not to forgo 
any advantage that might accrue to [him] by means of plea 
bargaining.” Id., at 251-252, 390 N. E. 2d, at 1120.

Longval unsuccessfully petitioned for a writ of habeas cor-
pus in the District Court. On appeal, the Court of Appeals 
reversed. 651 F. 2d 818 (CAI 1981). We granted a petition 
for a writ of certiorari, vacated the judgment of the Court 
of Appeals, and remanded for further consideration in light of 
United States v. Goodwin, 457 U. S. 368 (1982). 458 U. S. 
1102 (1982).

On remand, the Court of Appeals adhered to its original 
view. 693 F. 2d 236 (1982). It held that the trial judge’s 
comments led to “a reasonable apprehension of vindictive-
ness,” id., at 237, that requires resentencing before a differ-
ent judge. The Court of Appeals thought that a judge may 
not make “a forceful recommendation to consider pleading 
[guilty], ending on a note of the judge’s power to impose a 
substantial sentence if [the recommendation is] not complied 
with.” Id., at 238. Thus, the Court of Appeals adopted a 
per se rule that requires resentencing whenever a state trial 
judge makes any statement that is “susceptible of appearing 
from the defendant’s perspective to be an attempt to coerce 
him to plead.” Id., at 237.

The Court of Appeals relied upon North Carolina v. 
Pearce, 395 U. S. 711 (1969), and Blackledge v. Perry, 417 
U. S. 21 (1974). The respondents in Pearce had obtained re-
versal of their criminal convictions on federal constitutional 
grounds. They were retried, convicted, and then given sen-
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tences that were up to two and a half times as long as their 
original sentences. This Court held that the harsher sen-
tences suggested that the States were punishing criminal de-
fendants for exercising their federal constitutional rights. 
We stated that the sentencing authority could only impose 
longer sentences if it explained its reasons on the record. 
Blackledge extended Pearce to establish a presumption of 
prosecutorial vindictiveness in cases where prosecutors press 
more serious charges on defendants who obtain reversals of 
their convictions.

I think the decision below is quite problematic. First, in 
this case, unlike Pearce and Blackledge, there is a fully credi-
ble alternative explanation for the trial judge’s behavior, one 
that was credited by the state court. The Supreme Judicial 
Court construed the judge’s comments simply to inform 
Longval of the facts of life in his courtroom. This Court has 
often stressed the importance of providing criminal defend-
ants with full information. For example, in Boykin v. Ala-
bama, 395 U. S. 238 (1969), we reversed a conviction on a 
guilty plea because we were not certain that the defendant 
had “a full understanding of what the plea connotes and of its 
consequence.” Id., at 244. Surely defendants should be as 
well informed of the possible consequences of a not-guilty 
plea. If this judge routinely handed out long sentences after 
convictions of serious crimes, it would be in Longval’s inter-
est to know that; certainly the prosecutor with whom Long-
val and his counsel had engaged in plea-bargaining negotia-
tions already knew the judge’s sentencing habits. It seems 
incongruous at best to want defendants to be fully informed 
and then to adopt a per se rule condemning judges who pro-
vide them with information.

Second, in Goodwin, supra, we held that the Pearce- 
Blackledge presumption does not apply where a prosecutor 
presses more serious charges in a plea-bargaining situation. 
The rationale of the decision is that vindictiveness is less 
likely during pretrial plea bargaining than after a trial and an 
appeal. The Court of Appeals sought to distinguish Good-



1102 OCTOBER TERM, 1982

April 18, 1983 460 U. S.

win on the ground that this case involves a judge rather than 
a prosecutor, and judges are expected to be impartial. I be-
lieve the Goodwin rationale is fully applicable in this case. If 
anything, the impartial position of the judge suggests that we 
should be more reluctant to apply a presumption of vindic-
tiveness to judges than to prosecutors.

Guilty pleas result from discussions and negotiations be-
tween opposing advocates and require them to predict the 
probability of conviction and the severity of the sentence that 
is likely to be imposed. It is at least arguable that this proc-
ess is made fairer when the accused has complete information 
concerning the sentence he is likely to receive. Because I 
doubt whether a per se presumption of judicial vindictiveness 
is warranted in cases such as this, I would grant certiorari.

No. 82-1177. Aetna  Casu alty  & Surety  Co . et  al . v . 
Uni ted  States  et  al . C. A. 4th Cir. Motion of petition-
ers to defer consideration of the petition for writ of certiorari 
denied. Certiorari denied. Reported below: 681 F. 2d 186.

No. 82-1426. Unger  v . Conso lidated  Foods  Corp . 
C. A. 7th Cir. Certiorari denied. Just ice  Blac kmu n  
would grant certiorari. Reported below: 693 F. 2d 703.

No. 82-5950. Spencer  v . Isr ael , Ward en . C. A. 7th 
Cir. Certiorari denied.

Justi ce  Mars hall , with whom Justi ce  Bren nan  joins, 
dissenting.

A defendant’s right to due process is violated when the 
trial judge, in charging the jury on the issue of criminal in-
tent, “require[s] the jury, if satisfied as to [specified] facts 
. . . , to find intent unless the defendant offer[s] evidence to 
the contrary.” Sandstrom v. Montana, 442 U. S. 510, 515 
(1979). Such a presumption is inconsistent with the constitu-
tional requirement that the State prove every element of a 
criminal offense beyond a reasonable doubt. In re Winship, 
397 U. S. 358 (1970).
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At petitioner’s trial on the charge of first-degree murder, 
the trial judge twice instructed the jury as follows:

“When there are no circumstances to prevent or rebut 
the presumption, the law presumes that a reasonable 
person intends all of the natural, probable and usual con-
sequences of his deliberate acts. If one person assaults 
another violently with a dangerous weapon likely to kill, 
and the person thus assaulted dies therefrom, then when 
there are no circumstances to prevent or rebut the pre-
sumption, the legal and natural presumption is that death 
was intended.”

For reasons fully elaborated by three federal judges who 
have considered the constitutionality of an identical instruc-
tion, the instruction in this case was impermissible because it 
described a mandatory presumption of intent. See Pigee v. 
Israel, 670 F. 2d 690, 697-699 (CA7) (Baker, J., dissenting), 
cert, denied, 459 U. S. 846 (1982); Austin v. Israel, 516 F. 
Supp. 461 (ED Wis. 1981); Harris v. Israel, 515 F. Supp. 568 
(ED Wis. 1981). The decision below, which denied peti-
tioner’s request for the issuance of a certificate of probable 
cause to appeal, therefore cannot be squared with Sand-
strom. I would grant certiorari to correct the lower court’s 
clear departure from this Court’s precedents.

No. 82-6187. Stewart  v . Florid a . Sup. Ct. Fla.;
No. 82-6194. Copel and  v . South  Carol ina . Sup. Ct. 

S. C.;
No. 82-6206. Taylo r  v . Loui sia na . Sup. Ct. La.;
No. 82-6210. Burd en  v . Georgi a . Sup. Ct. Ga.;
No. 82-6262. Wallace  v . Zant , Ward en , Georgi a  Di-

agno stic  and  Classi fic ation  Center . Super. Ct. Ga., 
Butts County;

No. 82-6284. Briley  v . Mitch ell , Supe ri nten dent , 
Virgi nia  State  Penit enti ary . Sup. Ct. Va.; and

No. 82-6306. Raine s  v . Alaba ma . Sup. Ct. Ala. Cer-
tiorari denied. Reported below: No. 82-6187, 420 So. 2d 
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862; No. 82-6194, 278 S. C. 572, 300 S. E. 2d 63; No. 
82-6206, 422 So. 2d 109; No. 82-6210, 250 Ga. 313, 297 S. E. 
2d 242; No. 82-6306, 429 So. 2d 1111.
Justic e  Brenn an  and Justi ce  Mars hal l , dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentences in these cases.
Rehearing Denied

No. 82-835. Thomp son  et  al . v . Peoples  Lib ert y  
Bank , 459 U. S. 1191;

No. 82-949. Fric ke  v . United  States , ante, p. 1011;
No. 82-1011. Fleming  v . Virg ini a , 459 U. S. 1206;
No. 82-1075. CPG Prod uct s Corp , et  al . v . Anti - 

Mono pol y , Inc ., 459 U. S. 1227;
No. 82-1104. Gener al  Atom ic  Co . v . Unit ed  Nucle ar  

Corp ., ante, p. 1017;
No. 82-1108. Siegel  v . New  York  et  al ., 459 U. S. 

1209;
No. 82-1296. Stroom  v . Carter , ante, p. 1007;
No. 82-5417. Angle , ak a  Mc Clure  v . Bowen  et  al ., 

459 U. S. 1210;
No. 82-5433. Cavanau gh , dba  Tot  College  v . Colo -

rad o  Depar tment  of  Socia l  Servi ces , 459 U. S. 1011;
No. 82-5867. Piatkow ska  v . Emplo yer s Insu ran ce  

of  Waus au , 459 U. S. 1213;
No. 82-5883. Feng -ming  Tung  v . Brewste r , 459 U. S. 

1214;
No. 82-5884. Smith  v . Gener al  Motor s  Acc eptanc e  

Corp ., 459 U. S. 1214;
No. 82-5897. Reese  v . Sister  Suzan ne  Mari e  et  al ., 

459 U. S. 1215; and
No. 82-5918. Atherton  v . Falco ne , Gary  & 

Rosen feld , Ltd ., et  al ., 459 U. S. 1215. Petitions for 
rehearing denied.
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No. 82-5949. Sims  v . Maryla nd , 459 U. S. 1217;
No. 82-5955. Barke r  v . Marine  Trans por tati on  

Lines , Inc ., et  al ., 459 U. S. 1217;
No. 82-5990. Johl  v. Johl  ET AL., 459 U. S. 1219;
No. 82-5994. Morr is  v . United  States , 459 U. S. 1219;
No. 82-6015. Nurse  v . Depa rtment  of  the  Air  

Forc e , 459 U. S. 1220;
No. 82-6032. Mille r  v . Cali for ni a , ante, p. 1015; and
No. 82-6182. In  re  Patt erso n , ante, p. 1010. Petitions 

for rehearing denied.

No. 81-827. Jeffer son  Cou nty  Pharm aceut ica l  
Ass n ., Inc . v . Abbott  Labora tori es  et  al ., ante, p. 150. 
Petition for rehearing denied. Justi ce  O’Con no r  took no 
part in the consideration or decision of this petition.

No. 82-5148. Willi ams  v . United  States , 459 U. S. 
916;

No. 82-5395. Langone  v . Smi th , Supe ri nten dent , 
Attica  Cor rec tio na l  Fac ility , 459 U. S. 1110; and

No. 82-5853. Fitz geral d  v . Virg ini a , 459 U. S. 1228. 
Motions for leave to file petitions for rehearing denied.
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